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THE  SUPREME  COURT 

JULT  TERM,  1864. 


JOHN  O'CONNOR  9.  GEOROE  DINGLET. 


or  WxiRSir  CoxraACT.— O.  and  D.  tDtot^d  Into  a  wrlttM  •••- 
ttmtt,  bj  wlilch  O.  mm  to  w«et  a  talldlnf  ter  D.,  and  D.  was  to  pay  Ma 
etrtalB  amooBlii  te  taataliMBts  aa  the  Iralldiiic  ptogrw d,  and  at  Ito  eon- 
ptetoB,  for  tho  taliiM*  doi^  O.  wmo  ««to  take  tlie  eeeoad  party'a  (D/e) 
•ate,  (eeeored  ^  veal  eetate,)  to  bear  Intereet  at  the  rate  of  two  per  cent 
for  month,  and  pajahlo  twolre  monthfl  after  date^  or  before,  If  the  partj 
of  the  oeeoBd  part  wlahea  to  do  ao.**  Hold,  that  the  words,  -  If  the  party 
of  the  eeeoad  part  wUhea  to  do  ao,**  relate  to  the  ttano  when  the  note  ehonld 
bo  payable,  and  do  not  mean  that  he  had  the  option  of  fftTtng  the  note  or  not 

%rmcuMM  CoKTMACr  wo  Onm  Nora  axd  IftOBTOAiai  —  Dimakd  not  NncnssAaT. 
—  When  hf  tte  terma  eC  a  wilttan  oontraot  for  the  ereetlon  of  a  bollding, 
thm  party  for  whom  It  la  to  bo  ofeetod,  at  the  time  of  Ita  completion.  Is  to 
take  the  noto  of  the  party  for  whom  It  Is  to  be  erected,  (secured  by  mort- 
SBce^)  payahio  twalTe  months  after  date,  for  the  balance  dne.  It  la  Ineam- 
bant  on  tbm  pafly  by  whom  the  noto  and  mortgage  are  to  be  glvcB,  to  make 
a  tender  of  the  same,  and  not  on  the  other  party  to  deoumd  tham,  and  If 
Urn  aasM  are  not  tendered,  the  other  party  may  brtag  hia  aetton  wMiovt 
waiting  the  tweHe  months,  the  time  the  noto  was  to  mn. 

CmfPi-AUfT  worn  Lasob  Dom  vvtam  Spbcial  CoimicT. —  Under  the  rolea  of 
pleading  estaWlshed  by  tlw  eode^  the  party  to  a  written  contract  for  the 
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12  CyCoNNOE  17.  DlNGLBT.  [Sup.   Ct. 

Argument  far  Appellant 

erection  of  a  Irallding  who  hat  performed  his  part  of  It  by  the  erection  of 
the  same,  cannot  bring  an  action  against  the  other  party  who  has  failed  to 
fulfil,  for  work  and  labor  done  and  performed,  but  the  complaint  must  aver  * 
the  execution  of  the  contract.  Its  terms,  the  performance  of  the  same  on  the 
part  of  the  plaintiff,  and  the  non-performance  by  the  other  party,  and  the 
damages  thertiiy  sustained.  If,  by  the  terms  of  the  contract,  the  party  who 
has  failed  to  fulfil  was  to  execute  his  note  for  the  money  due,  payable  at  a 
future  day,  his  failure  to  do  so  should  be  averred,  for  the  ground  of  action 
against  him  Is  his  failure  to  execute  the  note. 
■410. —  In  such  ease,  If  there  has  been  any  Ttrlatlon  from  the  terms  of  the 
written  contract,  In  the  progress. of  the  work*  by  consent  of  the  parties,  that 
fact  should  alflp  be  sverred,  ^and  the  perfotmaaee  of  the  contract  as  Tarled. 

Appxax  from  the  District  Courti  Seventh  Judicial  District^ 
Solano  Oounly. 

The  facts  are  stated  in  tihe  opinion  of  the  Oonrt 

Whitman  A  WeUs,  for  Appellant 

•  We  submit  that  the  action  is  prematurely  brought,  and  can- 
not be  sustained ;  that  in  any  event  it  should  not  be  maintained 
in  its  present  form,  but  should  be  brought  upon  the  contract. 

K  the  contract  be  to  pay  money,  it  is  due  at  any  time  or 
place,  without  demand. 

If  by  a  merchant  to  pay  in  goods,  demand  must  be  made 
where  goods  are. 

If  debtor  contracts  to  pay  m  farm  produce,  creditor  must 
demand  payment  at  farm  of  debtor.  (Qieenleaf  on  Evidence, 
Sec  609 ;  Lohdell  v.  HopJcins,  6  Wend.  516.) 

The  case  oi  Moore  v.  Hudson  River  BaHroad  Company,  12 
Barbour,  S.  0.  169,  was  a  case  where  a  party  had  agreed  to 
perform  certain  work  on  a  railroad,  and  receive  payment  in 
tiie  8to(^  of  the  company  at  a  specified  time,  and  it  was  therein 
distinctly  held  that  the  defendants  wore  not  bound  to  seek 
the  contractors  and  tender  the  stock,  and  that  in  such  cases  a 
demand,  or  its  equivalent,  was  necessary. 

It  was,  then,  only  necessary  that  the  defendant  should  per- 
form at  a  reasonable  time  and  proper  place,  after  notice; 
without  such  notice  he  could  be  in  no  default,  and  certainly  a 
different  place  would  be  implied  for  the  performance  of  such 
acts  than  that  chosen  by  the  plaintiff  when  he  made  his 
demand. 
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Argament  tK  AppaUant. 


In  Edwards  on  Bailments^  p.  862,  a  special  Bgreemeent  had 
been  made  for  repairs,  payment  to  be  made  at  different  timee 
aa  the  work  progressed,  and  the  balance  on  completion,  to  be 
paid  by  bill  at  six  months. 

After  proceeding  to  a  certain  extent,  the  parties  deviated 
from  the  contract,  and  completed  the  repairs  in  a  manner  to 
which  the  former  estimate  did  not  apply. 

Mr.  Chief  Jnstice  Qibbs  says: 

^'I  have  always  understood  the  mle  to  be,  that  yon  may 
recover  for  work  executed  as  for  work  and  labor  generally,  if 
the  terms  contained  in  the  written  agreement  are  not  of  such 
a  nature  as  to  preclude  a  recovery  otherwise  than  on  the  con- 
tract itself.  It  is  every  day's  experience  that  a  party  may 
recover  in  the  g^ieral  counts  for  work  and  labor  done  imder  a 
special  contract ;  hut  this  case  does  not  range  itself  within  that 
class,  for  here  are  particular  terms  which  render  it  impossible 
to  recover  under  the  common  counts;'*  and  further — ^''the 
plaintiff  is  entitled  to  recover  on  the  general  count  for  work 
and  labor  done  at  defendant's  request,  for  the  additional  work; 
but  as  to  so  much  as  arises  out  of  the  special  contract,  I  do 
not  see  how  he  can  recover,  since,  according  to  that  contract, 
payment  is  not  yet  due." 

Unless  there  had  been  an  abandoxunent  or  rescission  of  the 
contract,  or  such  a  departure  from  it  as  would  evidence  tlie 
intention  of  the  parties  to  treat  it  as  at  an  end,  then  the  air*tion 
18  prematurely  brought^  and  plaintiff  cannot  recover. 

This  involves  our  second  point,  which  is^  that  the  action 
cannot  be  maintained  in  its  present  form,  but  should  have  been 
brought  on  the  contract 

The  facts  that  constitute  the  cause  of  action  are  not  stated 
here. 

The  rule  is  laid  down  by  Oreenleaf  on  Evidence,  YoL  2, 
section  104: 

^  In  ease  of  a  special  agreement,  a  party  can  only  elect  -to 
sue  on  the  common  counts  when  he  has  fully  performed  on  his 
part,  or  when  the  contract  has  been  abandoned  by  mutaal 
oonsenty  or  has  been  rescinded  and  become  extinct  by  some 
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Argament  for  Beepondcnt. 


act  an  the  part  of  defendant,  or  when  the  contract,  though 
not  fully  performed  or  in  strict  accordance  with  its  provisions, 
is  nevertheless  beneficial  to  defendant,  has  been  aoo^ted  and 
enjoyed  by  him." 

The  author  goes  on  to  say: 

'^If  the  mode  of  payment  was  any  other  than  money,  the 
count  must  be  on  the  original  contract,  and  if  it  was  to  be  in 
money,  and  a  term  of  crodit  was  allowed,  the  action,  though 
on  the  common  coimts,  tnust  not  be  brought  untU  the  term  of 
credit  has  expired/* 

If  such  be  the  rule,  the  conclusions  of  law  drawn  by  the 
Court,  to  the  effect  that  there  was  such  a  departure  from  the 
terms  of  the  contract  as  would  authorize  the  suit  in  the  form 
and  at  the  time  it  was  brought,  are  clearly  erroneous.  (2 
Smith's  Leading  Cases,  41,  et  $eq.) 

Bwan  dk  MeMwrtry,  for  Bespondent 

It  is  insisted  by  th^  appellant  that  these  variations  from 
the  original  contract  do  not  in  any  manner  affect  the  time  and 
mode  of  making  the  eig^t  hundred  dollar  payment.  We  think 
that  the  variations,  taken  in  connection  with  other  facts  shown 
by  the  evidence,  materially  affect  the  note  and  mortgage  clause 
in  the  original  contract;  that,  under  the  facts  of  the  case,  the 
plaintiff  certainly  had,  as  we  contend^  a  ri^t  to  treat  the 
special  contract  as  at  an  end,  and  commence  his  suit  at  the 
time  he  did. 

As  the  law  and  evidence  applicable  to  the  first  point  made 
by  appellant's  counsel  are  so  intimately  connected  with  that 
of  the  second  point,  we  will  make  our  references  to  the  first 
point  in  our  argument  on  the  second  point 

Jn  reference  to  the  second  point  made  by  appellant's  counsel 
— that  ''the  action  cannot  be  maintained  in  the  present  form, 
but  should  have. been  brought  on  the  special  contract" — we 
have  only  to  refer  to  the  following  cases,  decided  by  this 
Court;  De  Boom  v.  Priestly,  1  OaL  206;  Beynolde  v.  Jaurdanp 
6  CaL  108;  Adaana  v.  Pugh,  7  CaL  160. 
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These  casee  decide  that  in  a  ease  like  the  preeent^  a  reoov- 
eiy  net  only  may,  but  nwui  be  had  (if  had  at  all)  <m  the  im- 
plied oontraet 

In  the  case  of  Beynokb  Y.  Jimrdan,  above  oited,  6  OaL  111, 
this  Court  said: 

^' Where  the  ei^tire  performanee  of  a  special  contract  has 
been  prevented  by  one  of  the  parties;  or  wLere  its  terms  have 
been  afterwards  varied  by  the  agreement  of  both  parties,  the 
aetion  for  the  amount  due  for  work  and  labor  should  be  in  the 
form  of  indebUaitu  aaaumpdl,  and  not  upon  the  oontraet;  but 
the  contract  may  be  introduced  in  evidence  by  either  party, 
as  an  admission  of  the  standard  value,  or  as  proof  of  any  other 
fact  necessary  to  the  recovery,  and  should  be  allowed  to  go 
to  the  jury  whenever  it  oan  aid  them  in  attaining  a  sound  con- 
elusion." 

And,  as  far  as  the  form  of  the  action  is  concerned  in  such 
oases,  die  same  principle  was  afterwards  affirmed  by  this  Ciourt 
in  the  case  of  Adams  v.  Pugh,  above  cited,  (7th  OaL  150.) 
We  know  of  no  ease  wherein  this  Court  has  modiiied  or  over- 
ruled these  dedsiona. 

B.  A.  Lawrence,  also  for  Bespondeat 

The  suit  could  not  have  been  maintained  upon  the  original 
contract  between  the  parties,  because  that  had  not  been  per- 
formed; the  variance  would  have  been  fatal  to  the  action.  A 
recovery  by  O'Connor  could  only  be  had  upon  the  impUed  eonr 
trad  in  an  action  of  aeeiumpsU;  and  the  contract  which  was 
rescinded  could  be  given  in  evidence  by  either  party  only  for 
the  purpose  of  graduating  the  measure  of  damages^  and  not 
far  the  purpoee  of  eantrcUing  the  argument  or  fixing  the  time 
or  method  of  eompensation  or  ihe  rate  of  interest.  It  oould 
not  be  given  in  evidence  as  a  substantive  contract,  hvndinq 
upon  ff^  parties,  but  would  be  received  like  any  other  admis- 
sion,  as  evidence  tending  to  show  the  amount  of  compensation 
O^Ccmnor  is  entitled  to. 

The  Court  find  as  a  matter  of  fint  that  the  parties  to  the 
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agreement  ^^  cUaregarded"  the  same  after  December  7,  1859. 
Probably,  it  would  ,have  been  better  to  have  said  abandoned 
instead  of  disregarded;  still,  the  legal  significance  of  the  two 
terms  in  the  same.  This  faot  being  found  against  appellant  is 
conclusive,  and  if  abandoned  the  agreement  could  not  be  given 
in  evidence  for  any  purpose.  The  Court  bo  treated  it,  be- 
cause it  allowed  interest  on  the  judgment  at  the  rate  of  ten 
per  pent  only,  whereas  the  contract  called  for  two  per  cent  per 
month. 

Even  if  there  had  been  no  abandcmmant  of  the  oontraet^  the 
term  of  the  credit  to  be  given  has  long  since  expired,  and  had 
prior  to  the  entry  of  judgment,  and  the  Court  would  not  re- 
mit the  party  to  a  new  action,  when  it  is  apparent  he  would  be 
entitled  to  recover,  but  make  such  final  dispoeiti<»i  of  the  case 
now  as  will  be  equitable  between  the  parties. 

Again :  Even  if  the  parties  had  not  abandoned  and  disavowed 
thd  contract,  O'Connor  had  the  right  to  rescind  it,  beoanae 
Dingley  refused  to  pay  him  or  ^^  to  settle." 

If  the  party  who  is  to  pay  for  work  and  labor  in  pursuance 
of  a  special  contract  be  delinquent  in  the  advancement  of  funds, 
the  other  party  may  take  advantage  of  the  omission  and  de- 
clare the  contract  at  an  end.  (Shano  v.  Lewistown  Turnpike 
Company,  8  Pa.  446 ;  2  Parsons'  Oon^  191,  note  m;  Pfibble 
V.  Boitom,  1  Williams,  Vt  249.) 

.  By  the  Conrt^  Rhodxb,  J. 

The.  parties  entered  into  a  contract  in  writing,  bearing  date 
December  80,  1858,  whereby  O'Connor  agreed  to  build  for 
Dingley  a  stone  building  of  given  dimensions,  for  which 
Dingley  was  to  pay  hin^  two  thouaand  one  hundred  dollars; 
of  which  sum  four  hundred  dollars  was  to  be  paid  when  the 
first  story  was  completed;  four  hundred  dollars  when  the 
second  story  was  completed;  aiQid  five  hundred  dollars  when 
the  third  story  and  gables  were  completed;  and  the  agree- 
ment conti|iues  as .  follfowf :  ^^And  the  balance,  being,  eight 
hundred  dollars,  the  parfy  of  the  first  part  agrees  to  take  the 
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second  party's  note. (secured  by  real  estate)  for  the  same^  the 
said  note  to  bear  interest  at  the  rate  of  two  per  cent  per 
numth,  and  payable  twelve  months  after  date,  or  before,  if 
the  party  of  the  seoond  part  wishes  to  do  so."  Dingley 
agreed  to  board  O'Connor's  workmen,  but  subsequently  it 
was  agreed  that  O'Connor  should  board  them,  and  that  Ding- 
ley  should  pay  him  therefor  three  hundred  dollars,  and  a 
certain  amount  of  flour.  Before  the  completion  of  the  build- 
ing, it  was  agreed  between  them  that  O'Connor  should  not 
build  the  gables,  but  the  amount  to  be  deducted  therefor  was 
not  agreed  upon.  On  the  7th  of  December,  1859,  O'Connor 
ceased  work  on  the  building,  claiming  that  it  was  completed 
according  to  the  agreement,  as  Taried  by  them  in  respect  to 
the  gables,  and  Dingley  took  possession  of  it;  and  they,  disa- 
greeing as  to  the  amount  to  be  allowed  for  the  omission  of 
the  gables,  did  not  settle,  and  nothing  was  done  or  said 
respecting  the  promissory  note,  which,  according  to  the 
agreement,  was  to  be  given  for  a  portion  of  the  contract  price. 
Suit  was  commenced  by  O'Connor  in  April,  1800,  and  judg- 
ment was  rendered  for  him  for  the  balance  of  the  contract 
price. 

The  leading  questions  in  the  case  arise  upon  that  portion 
of  the  contract  which  provides  for  the  execution  of  the  note 
by  the  appellant  to  the  respondent. 

Upon  the  completion  of  the  third  story  and  the  gables,  the 
respondent  was  entitled  to  five  hundred  dollars  in  money,  and 
the  appellant's  note  secured  by  mortgage  of  real  estate  for 
the  balance  due  him  not  exceeding  eight  hundred  dollars  — 
bearing  interest  at  two  per  cent  per  month,  and  payable  on 
or  before  one  year  after  date. 

The  words  '^if  the  party  of  the  seoond  part  wishes  to  do 
so,"  have  relation  to  the  time  the  note  should  be  payable  — 
that  is,  the  appellant  was  to  have  the  right  to  pay  it  before 
the  expiration  of  the  year — and  do  not  mean  that  he  had  the 
option  to  give  the  note  or  not,  as  he  might  elect  It  makes 
no  difference^  so  far  as  the  points  we  shall  coosider  are  con- 
cerned, whether  the  onis  hundred  and  fifty  doUmre^  allowed 
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by  the  Ooiirt  below,  to  be  deducted  from  the  contract  price 
for  the  omission  of  the  gables,  are  taken  from  the  cash  or 
credit  instalments.  There  can  be  no  doubt — and  it  is  so  con- 
ceded by  the  appellant — that  it  was  the  duty  of  the  appellant 
to  have  executed,  and  the  respondent  to  have  received  the 
note.  By  the  terms  of  the  contract,  the  appellant  had  no 
right  to  tender  anything  but  the  note,  secured  as  provided  for 
in  the  contract,  nor  had  the  respondent  the  right  to  demand 
anything  in  its  stead. 

The  Court  below  found  that  the  respondent  did  not  demand, 
and  the  appellant  did  not  tender,  the  note.  If  it  was  incum- 
bent on  the  respondent  to  make  the  demand,  he  had  no  cause 
of  action  against  the  appellant  at  the  commencement  of  the 
suit;  but  if  it  was  the  duly  of  the  appellant  to  make  the 
tender,  then  a  cause  of  action  in  some  form  did  exist  in  favor 
of  the  respondent.  A  demand  would  not  be  required,  unless 
it  would  subserve  some  beneficial  purpose  relative  to  the  note 
or  the  security,  either  in  fixing  the  rights  of  the  parties  or  in 
informing  the  appellant  of  some  fact  of  which  he  was  not 
bound  to  take  notice. 

Both  parties  knew  the  time  of  the  completion  of  the  work 
— taking  aa  true  the  finding  of  the  Court  that  the  appellant 
received  the  building  on  the  7th  of  D'Msember  —  the  date  the 
note  should  bear,  its  time  of  maturity  and  the  rate  of  interest; 
and  they  would  be  held  to  know  the  amotint  then  due  <m  the 
contract,  and  for  which  the  note  -vas  to  be  given.  The 
appellant  had  the  right  to  designate  the  real  estate  that  was 
to  serve  as  security  for  the  payment  6f  the  note,  but  the 
respondent  had  no  election  in  that  respect  —  he  could  simply 
accept,  if  it  was  sufficient,  or  object,  if  insufficient,  as  the 
security  provided  for  in  the  contract  No  benefit  would 
result  to  the  appellant  from  the  demand,  and  the  relative 
situaticm  of  the  parties  would  not  have  been  changed  or  more 
dearly  defined  upon  its  being  made.  Hie  duty  of  the  parties 
in  respect  to  the  demand  and  tender  waa  the  same  as  it  would 
have  been  if  the  agreement  had  been,  that,  upon  the  comple- 
tion of  the  work,  the  appellant  should  assign  to  the  respon- 
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dent  a  Bpecified  note  and  mortgage  then  held  by  the  appellant^ 
and  there  is  no  doubt  that,  in  such  case,  it  would  as  clearly 
have  been  the  duty  of  the  appellant'  to  have  delivered  the 
note,  without  demand^  as  to  have  paid  the  money  if  it  had 
then  become  due. 

The  appellant  failed  to  perform  his  contract,  and  therefore 
he  was  liable  to  the  respondent  for  the  breach. 

This  is  not  the  case  of  a  contract  where,  for  the  services 
rendered,  the  party  is  required  to  pay  a  portion  of  the  con- 
tract price,  and  has  credit  fflmply  for  the  balance,  but  he  has 
the  credit  upon  his  executing  a  specified  note,  with  certain 
security,  and  not  otherwise.  If  the  Court  should  require  the 
respondent  —  the  note  not  being  given  —  to  delay  his  action 
until  such  time  as  the  note,  if  it  had  been  given,  would  have 
fallen  due,  it  would  thus  deprive  him  of  the  security  for  his 
money,  that  he  expressly  contracted  for,  and,  in  efFect,  strike 
out  one  of  the  terms  of  the  contract.  The  Court  cannot  make 
a  new  contract  for  the  parties  in  whole  or  in  part,  and  is  not 
authorized  to  direct  the  respondent  to  give  the  appellant  credit 
on  different  terms  than  were  agreed  upon  by  the  parties  in 
their  contract 

The  appellant's  second  point,  that  the  action  in  its  pres^it 
foim  —  which  is  for  work  and  labor  done  and  performed  by 
the  respondent  for  the  appellant  —  cannot  be  maintained,  but 
should  have  been  brought  upon  the  special  contract,  is  well 
taken.  Under  the  system  of  pleading  at  common  law,  it  was 
the  general  rule  that  a  party  to  a  special  contract,  who  had 
performed  his  part  of  it,  and  nothing  remained  to  be  performed 
under  the  contract  but  the  payment  of  the  money,  could 
Tiiji|i|tf|Tn  general  assumpsit  -to  recover  the  amount  due  him 
on  the  contract.  It  was  also  a  general  rule,  that  while  the 
BpenAsl  contract  remains  open  and  unrepcinded,  the  party 
whose  part  of  it  ia  unperformed,  in  any  respect,  cannot  sue  in 
general  assumpsit,  but  must  sue  in  special  assumpsit  on  the 
contract  To  the  latter  rule  there  were  several  exceptions, 
and  among  them  was  the  case  where  the  special  contract  has 
been  deviated  from  or  modified  by  common  consent  and  the 
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service  has  been  perfonned:  the  party  claiming  compensation 
for  his  services  mnst  sue  in  general  assumpsit 

The  Supreme  Court  in  De  Boom  v.  Priestly,  1  Cal.  206, 
affirmed  the  doctrine  of  the  exception  just  stated,  and  that 
case  was  followed  by  Reynolds  v.  Jovxd4m,  6  CaL  108,  and 
Adams  v.  Pugh,  7  Cal.  160, 

These  rules  and  their  several  exceptions  had  their  foundation 
in  the  rules  of  pleading  as  established  and  recognized  at  com- 
mon law,  and  depended  in  but  a  small  if  any  degree  upon  an 
essential  difference  in  the  real  causes  of  action.  It  was  the 
policy  of  the  Courts  from  an  early  day,  to  keep  the  several 
classes  of  actions  distinct,  and  to  clearly  mark  the  dividing 
lines  between  them.  The  rules  of  pleading  in  many  cases 
were  arbitrary,  and  in  others  the  reason  of  the  rule  was  almost 
too  dim  to  be  traced;  but  whatever  the  grounds  of  the  rules 
may  have  been,  the  Courts  steadily  adhered  to  them  and  applied 
them  to  the  cases  brought  before  them.  In  their  application 
to  the  cases  differing  among  themselves  only  in  some  particu- 
lars, the  Courts  were  lead  into  many  refinements  and  subtle  dis- 
tinctions, which  subserved  no  purpose  but  to  preserve  the 
rules  of  pleading,  without  any  substantial  benefit  to  the  par^ 
ties  before  the  Court  The  adjudications  upon  the  distinction 
between  trespass  and  case  furnish  familiar  instances,  and  many 
others  are  found  among  the  cases  of  the  class  of  the  one  now 
before  the  Court  It  would  be  difficult,  indeed,  for  any  one 
to  assign  any  reason,  except  that  such  was  a  rule  of  pleading, 
why  a  party  who  has  performed  all  his  part  of  a  special  con- 
tract, could  sue  specially  on  the  contract,  and  why  a  parly  to 
a  similar  contract,  who  has  performed  all  his  part  according  to 
the  contract,  save  in  a  single  deviation  made  by  consent,  and 
fully  performed,  must  resort  to  a  different  form  of  action. 

The  language  of  the  Practice  Act,  that  "  there  shall  be  in 
this  State  but  one  form  of  civil  action,"  etc,  unmistakably 
indicates  that  the  Legislature  intended  to  abrogate  those  rules 
of  pleading  having  for  their  object  the  preservation  of  the  sev* 
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oral  farms  of  aetioii,  and  the 'distinctive  all^tions  employed 
in  each  daaa. 

This  ia  made  apparoat  alao  hj  the  prQvi6i<^is  of  the  Act  re* 
quiring  the  complaint,  in  all  casea^  to  contain  a  statement  of  the 
facta  constituting  the  cause  of  aotion  in  ordinary  and  concise 
language,  thus  destroying  all  mere  technical  rules  and  formal 
allegations. 

There  is  no  difficulty,  in  a  ease  like  the  present^  in  stating 
the  facts  constituting  the  plaintiff's  cause  of  action.  He  can 
all^e  the  execution  of  the  contract,  its  terms,  and  subsequent 
modification  or  donation  made  by  agreement  or  consult  of  the 
parties,  the  performance  of  his  part  of  the  contract  as  altered 
or  affected  by  the  modifications  or  deviations,  the  non-perform* 
ance  by  the  other  party  of  his  part  of  the  contract,  and  the 
damages  thereby  sustained  by  the  plaintiff.  All  the  cases 
hold  that  in  an  action  brought  in  genial  assumpsit,  in  conse- 
quence of  a  deviation  from  the  terms  of  the  contract  made  by 
consent  of  the  parties,  the  plaintiff  may,  and  should,  introduce 
in  evidence  the  contract,  and  if  it  has  not  been  wholly  lost 
sight  of  in  &e  services  as  performed,  the  rates  and  terms  of 
c<»npensation  fixed  in  the  contract  will  be  the  measure  of 
damages,  so  far  as  the  same  can  be  traced  in  the  performance. 
He  must,  of  course,  prove  the  performance  of  all  his  part  of 
the  contract,  except  so  far  as  the  same  has  been  deviated  from 
by  consent  The  contract  therefore  does  constitute  the  basis 
of  the  action,  and  if  there  is  any  meaning  in  the  rule  that  the 
evidence  offered  must  correspond  with  the  allegations,  there  can 
he  no  question  that,  according  to  the  rules  of  the  Practice  Act 
requiring  the  facts  to  be  stated,  the  contract  should  be  set 
forth  in  the  oomplainti  together  with  the  necessary  allegations 
of  deviations,  perfonnance,  etc.,  which  the  plaintiff  must 
prove  instead  of  the  general  all^ation  that  the  defendant  is 
indebted  to  the  plaintiff  for  work  and  labor,  etc.  (Oreen  v. 
Palmer,  15  CaL  412 ;  Jerome  v.  Siebbine,  14  CaL  457.) 

The  Court  below  found  as  facts  that  the  contract  had  been 
modified  in  respect  to  the  boarding  of  the  respondent's  work- 
man^ snd  that  the  parties  had  by.  consent  deviated  from  the 
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contract  by  omittixig  the  building  of  the  gables,  and  found  as 
a  condusion  of  law  that  ''there  was  saoh  a  departure  from 
the  written  contracts  as  would  entitle  the  plaintiff  to  maintain 
his  action  in  the  form  he  has  elected."  The  Court  also  found 
as  a  fact,  that  on  and  after  the  7th  of  December,  1869,  the 
parties  ''disregarded  said  agreements.''  The  work  on  the 
building  to  be  performed  by  the  respondent  was  completed  on 
that  day,  and  the  appellant  then  received  the  building,  leaving 
nothing  further  to  be  done  except  the  execution  of  the  nottss ; 
and  there  is  no  evidence  going  to  show  that  the  parties  disre- 
garded the  contract  in  that  particular,  or  in  any  manner 
waived  the  execution  of  the  note.  The  conclusion  of  law 
found  by  the  Court  would  have  been  upheld  under  the  rules 
of  pleading  at  common  law  (though  not^  in  our  opinion,  by 
the  rules  established  by  our  Practice  Act),  if  the  part  of  the 
contract  to  be  perfonned  by  the  appellant  had  consisted 
merely  of  the  payment  of  mon^.  But  he  did  not  promise  to 
pay  in  money  at  the  time  of  the  completion  of  the  work.  He 
undertook  to  execute  his  note,  as  specified  in  the  contract, 
and  the  grounds  of  the  action  against  him  was  his  failure  to 
execute  the  note  according  to  the  contract^  and  not  his  liability 
for  the  payment  of  money  upon  the  completion  of  the  work. 
It  was  held  in  Musser  v.  Price,  4  East  147,  whidi  was  a  case 
in  indebitatus  assumpsit  to  recover  the  price  of  goods  sold  and 
delivered,  to  be  paid  for  in  three  months  by  a  bill  of  two 
months,  that  the  action  would  not  lie  in  that  form,  that  the 
proper  ground  of  the  action  was  the  non-performance  of  the 
agreement  to  pay  in  a  bill  of  two  months,  and  that  the  con- 
tract was  broken  by  his  not  giving  the  bill  (See  Hoskiris  v. 
Duperojf,  9  East  498;  Duttm  v.  Solomson,  3  Bos.  &  PulL 
582;  Brooks  v.  White,  1  Bos.  &  P.  N.  R.  330;  Ward  v.  Whitney,  8 , 
N.  Y.;  4  Sold.  442;  Lutz  v.  Ey,  8  R  D.  Smith,  621;  Hanm 
r.  Mills,  21  Wend.  90.)  In  the  last  case  Mr.  Chief  Justice 
Bronson  says:  ^'When  goods  are  sold  to  be  paid  for  by  a 
note  or  bill  payable  at  a  future  day,  and  the  note  or  bill  is 
not  given,  the  vendor  cannot  maintain  assumpsit  on  the  gen- 
eral count  for  goods  sold  and  delivered,  until  the  credit  has 
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ezpiredy  but  lie  can  sue  immediately  for  a  breach  of  Hie  special 
agreement"  The  respondeat  was  entitled  to  sue  at  the  time 
he  cOTomeneed  this  actiou,  but  he  should  have  sued  specially 
for  the  breach  in  failing  to  execute  the  note  according  to  the 
oontract 

Judgment  reversed  and  the  cause  remanded  for  a  new  trial, 
with  leave  to  the  parties  to  amend  their  pleadings 

Hr»  Justioe  Cubbbt  expressed  no  opinioik 
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off  the  estate  of  a  deeeaaed  person,  and  alao  to  the  person  or  party  who  haa 
■nccccded  to  the  rlfbt  of  tae  deeeaaed,  whether  by  pnrehaae^  or  descent. 


A  PAsn  TO  AV  Acnoii  a  Wxnnaa  uc  bis  own  Bibalv. — One  off  the  parties 
hi  an  aetloo  to  recover  possesalon  of  land,  eannot  make  himself  a  witness 
te  his  own  behalf,  on  the  trial  of  the  same,  for  the  purpose  of  defeattng  the 
title  of  the  adTerae  party  to  the  land  In  dispute,  If  the  adverae  party  la  the 
smatee.eff  a  person  no  lonter  IMnt;  and  the  facta  he  olfars  himself  to  prare 
transpired  before  the  death  off  the  grantor  off  the  adtorse  party. 

Wq^ntAstM  BoTOPFSE^  /»  Fsfo.— Tho  party  relying  npon  an  equitable  estoppel 
l»  pals  In  an  action  at  law,  moat  Inform  the  adyorse  party  of  the  nature  of 
the  eaoae  off  action  or  defense  which  he  will  be  obliged  to  meet,  and  to  do 
thia  he  mnat  plead  It  with  the  aame  folneas  and  particularity  aa  la  required 
In  cases  InToIrlng  like  subjects  of  inquiry  in  suits  In  equity. 

Waitbb  or  Dnracnrs  Plbaoino  or  Estoppsl  In  Pait, —  Where  an  equitable 
aotoppel  In  pole  la  not  properly  pleaded,  but  on  the  trial  erldence  la  Intro- 
duced without  ol^ectlon.  In  the  same  manner  as  if  It  had  been  properly 
pleaded,  and  a  verdict  la  rendered  upon  the  evidence,  without  objection,  the 
objection  to  the  pleading  will  be  deemed  waived,  and  the  case  will  be  con- 
aldered  aa  though  the  eatoppel  had  been  properly  pleaded. 

What  will  oonanTDm  an  EsTOPPnL  In  Pole. —  Wbenever  an  act  Is  done  or 
statement  made  by  the  party  which  cannot  bo  contravened  or  contradicted  by 
hhn  without  fraud  on  hia  part  and  injury  to  others,  whose  conduct,  without 
fault  on  their  part;  haa  bean  Influenced  by  the  act  dona  or  atatement  made, 
the  character  off  eatappai  wiU  attach  to  what  would  otharwiae  be  mere  ma^ 
ter  of  evidence. 

WBAfT  Wactb  NncssBAiT  «o  conanTcn  ah  BaiorraL  Tn  J^fo.— lo  order  to 
eenatltnta  an  equitable  eatoppel  with  reapect  to  the  title  of  property.  It  mutt 
appear  that  the  party  to  be  estopped  haa  made  admlsslona  or  declarations,  or 
done  acts  with  the  Intention  of  deceiving  the  otner  party  with  regard  to  the 
tttla,  or  with  aueh  eaffateasness  or  culpable  negligence  aa  to  amount  to  a  con- 
itmcttTa  fraad,  and  that  at  the  time  off  making  tha  admiaslons  or  declara- 
Hm^  or  doing  tha  act,  ha  waa  apprised  of  tha  true  state  off  hIa  own  tlUe, 
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ajad  that  the  other  party  was  not  onlj  destitute  of  all  knowledge  of  the  true 
■tate  of  the  title,  but  alio  of  all  convenient  or  ready  means  of  acquiring 
Wuch  knowledge. 

WBAT  PA.CTa  DO' NOV  covsTiTinR  AW  BsTOPPSi*  In  PqU, —  B.  wM'the  owner  of 
a  lot  of  land ;  C.  had  it  inclosed,  and  was  residing  on  it,  and  claimed  to  own 
It ;  D.  bargained  with  C.  to  purchase  It  from  him,  but  before  making  the  pur- 
chase called  on  B.  and  told  him  she  wished  to  buy  the  lot  of  C,  and  B.,  In 
reply,  disclaimed  having  any  claim  or  title  thereto.  D.,  r«lylag  on  this  dis- 
claimer, purchased  the  lot  of  C,  and  paid  Its  full  value.  D.,  at  the  time, 
iras  not  destitute  of  all  knowledge  of  the  true  state  of  the  title.  B.,  when  he 
made  the  disclaimer,  waa  not  apprised  of  the  true  atate  «f  hia  «wn  title,  nor 
did  he  Intend  to  deceive  or  defraud  D.,  nor  was  he  guilty  of  gross  carelessness 
or  culpable  negligence ;  Held,  that  these  facts  did  not  estop  B.  or  his  grantee 
from  afterwards  setting  np  title  to  and  recovering  possession  of  the  lot 
from  D. 

BviDBNCB  OF  Obal  Diclabatigns  AND  ADMissiONn. —  Psrol  evidence  of  decla- 
rations and  admisslonn  of  peraons  made  long  anterior  to  the  trial,  upon 
which  an  estoppel  lf»  pais  Is  sought  to  be  founded,  should  be  carefully  scruti- 
nized by  the  Courts  and  Juries,  aa  It  la  a  dangerona  spedei  of  evidonee,  and 
liable  to  abuse. 

Imstbuctions  to  Jdbt.-*  It  la  not  error  fnr  the  Court  to  refuse  to  Instract  a 
Jury  **  that  where  two  Innocent  parties  must  suffer,  that  party  who  had  been 
the  cause  of  another's  loss  must  lose.** 

Kmowlbdgb  of  ONa*a  Own  Title. —  The  doctrine  ^  that  a  man  claiming  to  own 
land  '*  Is  «« bound  to  know  the  state  of  his  own  tltK**  is  not  the  law  m  all 


Btaxutb  of  LmiTATiova  •— PukbiiO  Lahda  or  8Air  FBA]re»o(KT*An  action 
may  be  brought  and  maintained  to  recover  possession  of  land  within  the 
Pueblo  of  San  BYanclsco,  by  one  holding  title  derived  from  the  pneblo  at  any 
time  within  five  years  after  the  Issnanee  of  a  patent  fOr  the  poeMo  lands 
by  the  United  SUtes^ 

9iddU  Bogg$  v.  Jfenoei  Mktim§  Q^mpami^,  U  CaL  set,  rrnnmonted  on  and 
explained. 

Appsai*  from  the  District  Court,  Fourth  Judicisl  Distriot, 
City  and  County  of  Saa  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Patterson,  WaUace  S  Stow,  for  Appelant 

Sections  three  hundred  and  ninety-two  and  three  hundred 
and  ninety-three  of  the  Practice  Act  are  oopied  substantially 
from  the  'Sew  York-  Code.  Under  that  statute  McCray  v. 
McCmy  was  decided.  (12  Abbotts  P.  R  p.  1.)  That  waa 
an  action  to  recover  possession  of  a  farm*  Defendant  claimed 
the  farm  by  virtue  of  a  parol  contract  between  plaintiff  and 
James  G.  McCray,  deceased,  or  by  a  parol  gift  from  the  former 
to  the  latter. 

''  The  defendant,''  say  the  Court;  *^  was  not  an  executrix  or 
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administratrix.  She  claimed  the  farm  in  question  by  an  alleged 
parol  gift  of  it  from  the  plaintiff  to  her  husband,  or  under  an 
allied  parol  agreement  between  them.  She  was  guardian  iu 
socage  of  an  infant  daughter  that  she  had  by  her  deceased  hus- 
band, and  claimed  to  hold  possession  of  half  of  the  farm  as 
such  guardian.  She  claimed  a  right  to  the  other  half  as  a 
mother  or  heir  of  her  deceased  daughter;  and  also  an  unad- 
measured  dower-ri^t  in  the  whole  farm  as  widow  of  her  hus- 
band. 

^The  legal  title  to  the  farm  was  in  the  plaintiff,  and  the 
defendant's  defense  to  the  action  was  an  equitable  one.  She 
insisted  on  the  trial  that  she  had  shown  a  right,  by  parol  evi* 
dence  of  transactions  between  the  plaintiff  and  her  husband, 
to  a  legal  title  to  the  farm;  which  alleged  right  the  plaintiff 
disproved  by  his  own  evidence. 

''  The  defendant  defended  the  action  in  her  own  right,  and 
in  that  of  her  living  infant  daughter;  not  as  the  representative 
of  her  deceased  husband,  or  of  her  deceased  infant  daughter. 
Was  her  position  as  defendant,  in  any  sense,  that  of  a  repre- 
sentative of  a  deceased  person?  I  answer,  it  was  not  I  am 
aware  that  in  construing  wills.  Courts  have  held  the  words, 
'representative,'  Megal  representative,'  and  'personal  repre- 
sentative,' may  mean  next  of  kin  or  heirs.  But  the  same 
Gourts  have  also  held  l^at  those  words  in  their  ordinaiy  sense 
are  to  be  understood  as  synonymous  with  executors  and  admin- 
istrators. (2  Lomax  on  Ex.,  3d  ed.  58,  59 ;  2  Jarm.  on  Wills, 
4  Am.  ed  29.)  Williams  says:  *The  ordinary  legal  sense  of 
the  term  represenJtalvoes,  without  the  addition  of  legdl,  or  per- 
tonal,  is  exeentois  or  administrators.'  (2  Will,  on  Ex.,  5  Am. 
ed.  1015.) 

'^  The  word  '  rq)reseaitat3ve '  is  not  defined  in  JacoVs  Law 
Dictionary;  but  under  the  word  'representation'  it  is  therein 
stated  '  executors  represent  the  person  of  the  testator  to  receive 
money  and  assets. ' " 

Bouvier  says:  *^  A  representative  of  a  deceased  person,  some- 
times called  a  *  personal  representative,'  or  'legal  representa- 
tive,' is  one  who  is  executor  or  administrator  of  the  person 
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described."  He  cites  6  Mad.  159,  and  5  Yes.  403.  (See  2 
Bouv.  Law  Diet  Tit.  Bepresentative.) 

"  There  is  no  conflict  in  the  old  authorities  as  to  tiie  ordi- 
nary legal  sense  of  the  word  'representative/  and  Bouvier's 
definition  of  it  is  adopted  in  Worcester's  Dictionary,  which 
is  regarded  by  many  of  the  most  learned  men  in  our  country 
as  the  best  dictionary  of  the  English  language  now  in  use. 

'^  Noah  Webster,  in  defining  the  word  '  representative/  says : 
*  In  law,  one  that  stands  in  place  of  another  as  heir,  or  in  the 
right  of  succeeding  to  an  estate  of  inheritance,  or  to  a  crown.' 
(Webster's  Dictionary,  ed.  of  1855.)  He  gives  no  authority 
for  his  deunition,  and  it  should  not  be  adopted  against  the 
well  uaderbtood  and  long  i-eceived  legel  signification  of  the 
word. 

''I  think  the  natural  and  most  obvious  meaning  of  the 
words  'representative  of  a  deceased  person,'  as  they  are  used 
in  section  three  hundred  and  ninety-nine  of  the  code,  is  execu- 
tors and  administrators,  and  we  must  hold  that  they  have  that 
meaning.  (See  Evans  v.  Charles,  1  AmsL  128;  Price  v. 
Strange,  6  Mad.  104;  Anon.  1  Dyer,  6;  2  Comst  87;  Bridge 
V.  Abbott,  3  Bro.  C.  C.  221;  8  Ves.  Jr.  48,  146,  184,  186;  « 
lb.  401;  20  Wend.  561,  662;  7  Hill,  408;  1  Kern.  601,  902; 
lb.  360.) 

^^The  defendant,  therefore,  cannot  be  regarded  as  a  repre- 
sentative of  a  deceased  person  within  the  meaning  of  section 
three  hundred  and  ninety-nine  of  the  code." 

In  Buckingham  v.  Andrews,  34  Barb.  434,  the  plaintifiPs 
action  was  upon  a  note  payable  to  himself  as  execidor,  giv^i 
after  the  death  of  his  testator.  Defendant  ofFered  himself  as 
a  witness  as  to  transactions  between  himself  and  plaintiff's 
testator.  He  was  excluded,  and  the  judgment  was  reversed 
on  thai  ground. 

In  Bolton,  AdmW,  v.  Smead,  87  Barb.  141,  the  three  hun- 
dred and  ninety-ninth  section  of  the  New  York  Code  was 
again  construed,  and  it  was  held:  That  the  administrator  was 
a  competent  witness  on  his  own  behalf  lo  prove  a  olaim  in 
his  own  favor  against  the  estate. 
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Plaintiff  was  not  the  representative  of  Broderiok,  because 
the  estate  of  Broderick  had  no  immediate  nor  remote  interest 
in  the  result  of  the  action.  A  recovery  by  plaintiff  could  in 
no  maimer  result  to  the  benefit  or  prejudice  of  the^  estate. 
Plaintiff,  as  the  remote  vendee  and  grantee  of  Broderick,  might 
deny  that  he  acquired  any  title  by  the  conveyance  from  Brod- 
erick. (Blight's  Lessee  v.  Rochester,  7  Wheat.  685;  18  CaL 
466;  1  Comst.  253;  11  Barb.  498;  6  Id.  Ill;  1  Ala.  292.). 

How  can  plaintiff  be  said  to  represent  Broderick,  when  he 
was  at  liberty  to  say  he  got  no  title  from  Broderick  ? 

The  plaintiff  is  as  much  bound  by  the  estoppel  as  Broderick 
would  be  if  he  were  plaintiff.  (Washburn  on  Real  Property, 
Vol.  1,  4*^0,  [51]  ;PA€Zp8  v.  Blotmt,  2  Dev,  177;  Doiiglas  v. 
Scott,  6  Ohio,  199;  Mark  v.  WiOard,  13  K.  H.  389.) 

The  plaintiff  had  a  notice  of  the  estoppel  from  defendant's 
actual  poeseseion  at  the  time  plaintiff  ^ook  his  conveyance  from 
Galla^er.  (Mesick  v.  Sunderland,  6  CaL  816 ;  Stafford  v. 
Lick,  7  CaL  305;  Lestrade  v.  Barth,  19  CaL  660;  Dutton  v. 
Warsdiauer,  21  CaL  610.) 

The  case  at  bar  is  exactly  parallel  with  Storrs  £  Brooks  v. 
Barker,  6  John.  Ch.  166. 

The  result  of  the  authorities  is,  that  when  one  has  done  an 
act  or  made  a  statement  to  controvert  or  impair  which  would 
amount  to  a  fraud  on  his  part,  and  such  act  or  statement  has 
80  influenced  any  ouQ-that  it  has  been  acted  upon,  the  party 
making  it  will  be  estopped  and  cut  off  from  the  power  of 
retraction;  and  this,  whether  the  party  making  the  statement 
made  it  innocently  and  by  mistake,  or  with  intent  to  deceive, 
if  he  knew,  at  the  time  of  making  it,  that  th^  other  party 
relied  upon  it  and  mi^t  be  induced  to  act  upon  it  In  other 
words,  statements  and  declarations  of  one's  ri^ts  to  property 
may  amount  to  a  fraud  in  law  though  not  in  morals.  (Den 
ex  dem.  Richman  et  al.  v.  Baldwin,  1  Zabriskie,  403;  Crout 
▼.  DeWolf,  1  R  I.  393 ;  DueU  v.  Bear  B.  &  A.  M.  Co.,  5  CaL 
85 ;  Mitchea  y.  Beed,  9  Id.  205 ;  McGee  v.  Stone,  9  Id.  606 ; 
Snodgrass  v.  BiAMa,  18  Id.  862.) 

Broderick  disclaimed  tide  directly  jo  defendant,  after  bav- 
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ing  been  apprised  by  defendant  that  she  intended  to  purchase 
of  BraddicL  Broderick  disclaimed  having  title  to  the  lot  —  a 
ease  much  stronger  than  where  the  true  owner  stands  bj,  and 
bj  mere  silence  permits  another  to  purchase  his  property  under 
the  belief  that  he  is  acquiring  the  title. 

Hoge  d  WUaan,  for  Bespondent. 

The  question  is:  What  is  the  proper  construction  of  the 
three  hundred  and  ninety-third  section  of  our  Practice  Act, 
as  amended  in  1863,  and  in  what  sense  is  the  term  ^^  represen- 
tative of  a  deceased  person  "  used  in  that  section  f 

The  term  ^Megal  representative"  has  not  always  necessarily 
the  same  signification.  Its  meaning  must  in  every  case  depend 
upcm  the  context,  the  subject  matter,  and  the  intention. 

As  was  said  by  the  Supreme  Ciourt  of  Illinois  in  the  case  of 
Dehney  v.  Burnett,  4  Gillman,  494,  in  speaking  of  this  sub- 
ject: '^  There  is  a  question  of  intention  to  be  considered  in  its 
construction,  and  this  is  not  to  be  gathered  solely  from  the 
instrument  itself,  but  in  part  from  concomitant  circumstances, 
and  the  existing  state  of  things,  and  the  relative  situation  of 
the  parties  to  be  affected  by  it" 

In  Bouvier's  Law  Dictionary,  p.  S&7,  the  term  representa- 
tive is  defined  to  be  ^'one  who  represents  or  is  in  the  place  of 
another." 

Webster,  in  his  dictionary,  defines  it  thus:  ^'Ist  One  that 
exhibits  the  likeness  of  another.  2d.  In  legislative  or  other 
business,  an  agent,  deputy,  or  substitute  who  supplies  the 
place  of  anotJ;ier  or  others,  being  invested  with  his  or  their 
authority.  3d.  In  law,  one  that  stands  in  the  place  of 
another  as  heir,  or  in  their  right  of  succeeding  to  an  estate  of 
inheritance,  or  to  a  crown.  4th.  That  by  which  anything  is 
exhibited  or  shown." 

In  the  case  of  Montgomery  v.  Landuslcey,  9  Missouri,  714, 
the  Supreme  Court  of  Missouri  afiirm  the  principle  that  a  pur- 
chaser or  grantee  may  be  the  ^M^al  representative"  of  an 
•original  claimant  ^ 
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In  the  case  of  Phelps  v.  Smith,  15  lUinois,  672,  the  Su^ 
pieme  Court  of  Illinois  again  affirm  the  doctrine  of  Delaney 
▼.  Burnett.  The  case  involved  tha  construction  of  an  Act 
of  Congress,  granting  a  ri^t  of  preemption  to  ^^each  and 
every  person,  or  his,  her,  or  their  legal  representative  or 
representatives,''  etc  In  this  as  in.  the  former  case,  the  Court 
held  that  a  purchaser  from  a  person  entitled  to  a  pre-emption 
of  his  interest  in  the  land  or  right  of  pre-emption,  is  as  to 
such  land  the  l^al  representative  of  the  p^non  entitled  to  the 
pre-emption  within  the  meaning  of  the  Act  of  Congress,  and 
would  take  the  land  directly  as  grantee  by  the  description  of 
legal  representative.  The  Court  go  into  an  esamination  to 
ascertain  the  intention  of  the  law,  and  on  page  five  hundred 
and  seventy-four,  the  Judge  who  delivered  the  opinion  says: 
^ITothing  can  be  mom  dear  to  my  mind  than  that  the  term 
Megal  represMitative,'  as  used  in  this  law  was  desigD^d  to 
describe  a  party  in  interest  whose  identity  was  uncertain, 
and  that  by  that  description  it  was  designed  to  designate  the 
person  or  parly  who  had  succeeded  to  the  right  of  the  deceased, 
whether  by  purchase  or  descent,  or  operation  of  law.  It  means 
Ae  party  who  haa  the  right  to  and  who  does  legally  represent 
the  interest  which  was  once  vested  in  the  deceased,"  etc  (See, 
also^  Oramd  OtUf  Railroad  and  Banking  Campaavif  et  al.  v. 
Brifan,  8  Smede  &  Marshall,  275.) 

Theae  authorities,  and  many  others  whidh  might  be  cited, 
in  our  judgmeoit  sufficiently  establish  our  position,  that  the 
term  ^*  legal  representative "  does  not  always  and  necessarily 
have  the  same  signification.  That  it  is  always  a  matter  of 
eoQstmction  and  intention.  The  sense  in  which  it  is  used  may 
be  gathered  outside  of  the  law  itself,  from  concomitant  circum- 
stances and  the  existing  state  of  things  and  the  relation  and 
situation  of  the  parties  to  be  affected.  Keeping  these  prin- 
ciples in  view,  let  us  see  if  the  Court  below  did  not  give  the 
aeetioiis  of  our  Fndies  Act  upon  the  subject  of  the  testimony 
of  the  parties  to  a  suit  thair  true  construction^ 

It  was  undoubtedly  the  policy  of  the  law  that  both  par* 
tiss  should  be  in  a  podtiiOii  to  testify  about  Ib^  same  transaor 
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tions.  The  language  of  the  Bectiaa  effectually  carries  out  this 
policy. 

But  by  the  Act  of  the  STth  of  April,  1863,  the  Legislature 
amended  sections  three  hundred  and  ninety-one,  three  hundred 
and  ninety-two,  and  three  hundred  and  ninety-three  of  the 
Practice  Act,  and  then  repealed  the  sections  four  hundred  and 
eighteen,  four  hundred  and  twenty-one,  four  hundred  and 
twenty-two^  and  four  hundred  and  twenty-three. 

These  amendments  stripped  the  law  of  1861,  which  we 
have  just  commented  upon,  of  its  complicated  machinery,  but 
retained  its  entire  substance  and  policy.  Section  three  hun- 
dred and  ninety-three  now  reads :  '^  No  person  shall  be  allowed 
to  testify,  etc.,  where  the  party,  etc.,  is  the  representative  of 
a  deceased  person,  when  the  facts  to  be  proved  transpired 
before  the  death  of  such  deceased  person.^ 

The  terms  '' assignee,  executor,  or  legal  representative^''  are 
dropped,  and  the  generic  term  "  representative,"  which  includes 
them  al^  is  preserved.  Nor  is  the  term  qualified  by  the  prefix, 
"l^al,"  or  "perwnaZ.''  The  object  undoubtedly  was  to  pre- 
serve the  substance  of  the  old  law.  It  is  not  to  be  supposed 
that  any  change  of  'poUcy  had  occurred.  The  contrary  is  appar- 
ent from  the  whole  luiguaga  The  object  was  to  simplify 
the  sections  regulating  these  matters,  get  rid  of  the  limitations 
and  restrictions  in  the  four  hundred  and  twenty-second  section, 
and  at  the  same  time  to  retain  its  essence.  This  is  attempted 
to  be  done  by  language  sufici^itly  comprehensive  to  cover  all 
Ihe  cases  specially  named  in  the  farmer  law.  That  law  ex 
indvstria  specified  every  possible  case  requiring  the  applica- 
tion of  the  principle;  this  does  the  same  thing  by  the  use  of 
a  term  which,  manifestly,  the  Legislature  thought  effected  the 
same  object  We  submit  that  the  whole  operation  of  the 
amendments  of  1863,  was  meiely  to  simplify  the  law  on  this 
subject,  and  remove  the  necessity  for  considering  the  numerous 
and  perplexing  questicns  which  arose  upon  the  construction 
of  the  four  hundred  and  twenty-second  section  as  it  previously 
stood,  and  that  the  exemption  of  the  three  hundred  and  nine- 
third  section,  as  it  now  stands,  includes  precisely  the  same 
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as  the  former  provirion.    It  resnlts  that  there  was  no 
error  in  the  rolingB  of  the  Court  below  upon  this  subject. 

The  principles  goveniing  the  application  of  the  doctrines 
of  estoppel  to  questions  of  title  to  the  realty,  are  no  longer 
open  to  discussion  in  the  Courts  of  this  State.  If  repeated 
decisions  of  this  Court  can  be  supposed  to  settle  any  question 
of  law,  then  certainly  this  question  must  be  considered  at 
rest. 

»  This  case,  upon  the  findings  of  fact  by  the  jury,  falls  directly 
within  the  rules  laid  down  by  this  Court  in  the  case  of  Biddle 
Boggs  ▼•  The  Merced  Mining  Company,  14  CaL  367,  etc. 
Upon  an  elaborate  consideration  of  the  authorities,  the  Su- 
preme Court  in  that  case  deduced  the  true  rales  governing  the 
application  of  the  doctrine  of  estoppel  in  pais,  when  applied  to 
ihe  title  to  real  estate.^  Those  rules  have  become  the  settled 
law  of  the  State  upon  this  subject  In  the  case  of  MeCraken 
V.  The  City  of  San  Francisco,  16  CaL  626,  the  Supreme  Court 
repeat  and  enforce  the  rules  established  in  the  Biddle  Boggi 
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Again:  in  the  case  of  CarpenHer  v.  Thirston,  34  CaL  268, 
the  rules  thus  established  were  again  recognised  and  enforced. 

Bj  the  Coort,  Cuuar,  J. 

This  is  an  action  of  ejeetment  brought  to  recover  a  certain 
fifty-vara  lot  of  land  in  the  City  of  San  Francisco.  The 
action  was  oommenced  by  filing  a  complaint  in  the  usual 
form,  in  July,  1868.  The  defendant  by  her  answer  contra- ' 
verted  the  material  allegations  of  the  complaint,  and  as  an 
affirmative  defense,  pleaded  the  Statute  of  Limitations,  and 
also  an  estoppel  in  pm$,  arising  from  the  conduct  and  decla- 
rations of  &e  Honorable  David  C.  Broderic.*:,  from  whom  the 
plaintiff  claimed  to  derive  his  title  to  the  demanded  premises, 
of  whidi  it  is  alleged  the  plaintiff  had  notice  by  the  defend- 
ant's aetoal  possession  of  the  lot  at  the  time  he  purchased  the 
property.  By  the  answer  it  is  alleged  that  on  the  27th  of 
Augns^  1868,  one  Heniy  Braddick  was  in  possession  of  the 
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lot,  claiming  the  same  as  the  owner  thereof  in  fee  simple, 
who  at  that  time  sold  and  conveyed  it  to  the  def aidant  for. 
seven  hundred  dollars;  that  while  the  defendant  was  n^oti* 
ating  with  Braddick  for  the  purchase  of  the  lot,  and  before 
the  bargain  between  them  was  consunmiated,  Mr.  Broderick. 
knowing  that  the  defendant  was  about  to  purchase  the  lot  oi 
Braddick  and  pay  him  therefor,  disclaimed  having  any  title 
to  the  same,  and  represented  to  the  defendant  that  she  might 
safely  purchase  the  premises  of  Braddick;  that  upon  the  faith* 
of  such  declaration  and  representation  she  consummated  the 
purchase,  paid  the  consideration,  which  was  the  full  value  of 
the .  property,  obtained  a  deed  for  it  from  Braddick,  and 
entered  into  the  possession  of  the  same;  and  from  that  time 
held,  occupied  and  improved  the  lot,  claiming  it  as  the  owner 
thereof  adversely  to  Mr.  Broderick,  and  all  other  persons 
claiming  it  by,  through  or  under  him. 

To  maintain  the  issue  on  his  part  the  plaintiff  produced 
and  gave  in  evidence  a  grant  of  the  lot  in  question,  made  in 
1849,  by  the  authority  of  the  Pueblo  of  San  Francisco,  to 
David  C.  Broderick  and  Erederick  D.  Kohler;  a  oonveyance 
from  Kohler  in  1862  of  his  interest  in  the  lot  to  Broderick; 
a  conveyance  in  October,  1858,  from  Broderick  to  John  A. 
McGlynn;  a  conveyance  in  November,  1868,  from  McGlynn 
to  Hugh  P.  Gallagher;  and  a  conveyance  in  October,  1862^ 
from  Gallagher  to  the  plaintiff,  Mr.  Broderick  died  en  the 
16th  of  September,  1859. 

The  defendant  claimed  title  derived  from  Henry  Braddick 
by  deed  bearing  date  on  the  27th  of  August,  1853,  and  pro- 
duced and  gave  the  same  in  evidence;  and  also  produced 
witnesses  who  testified  of  and  concerning  the  declarations  and 
representations  alleged  to  have  been  made  by  Mr.  Broderick 
in  his  lifetime,  which  are  set  forth  in  the  defendant's  answer. 

The  defendant  was  also  sworn  as  a  witness  on  her  own 
behalf;  and  her  counsel  then  proposed  and  offerod  to  prove 
by  her  the  facts  set  up  in  the  answer  pleaded,  as  an  estoppel 
in  pais;  and  also  that  she  received  a  deed  from  the  person  in 
possession  of  the  premises,  vie:  Henry  Braddick,  on  iha  S7th 
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of  August,  1853,  and  therefor  paid  bim  seven  hundred  dollars, 
and  that  she  entered  into  possession  of  the  lot  at  the  time  of 
her  purchase,  and  during  that  year  built  a  dwelling  house 
upon  and  a  fence  around  it;  that  while  in  possession  she  graded 
the  lot,  and  had  since  she  purchased  it  been  in  the  exclusive 
possession  and  occupation  of  the  same. 

The  plaintiflF  objected  that  the  defendant  was  incompetent 
as  a  witness  to  testify  as  to  any  matter  pf  fact  which  occurred 
between  her  and  Mr.  Broderick  in  his  lifetime.  The  Court 
siistaiued  the  objection,  and  the  defendant's  counsel  duly 
excepted. 

The  jury  rendered  a  general  verdict  in  favor  of  the  plaintiff; 
and  also  a  special  verdict  in  response  to  special  issues  sub- 
mitted to  them.  The  result  of  the  special  verdict  may  be 
stated  as  follows : 

ilrst  —  On  the  27th  of  August,  1858,  the  defendant  pur- 
chased of  Henry  Braddick  the  lot  in  controversy,  for  the  sum 
of  seven  hundred  dollars,  which  she  paid  to  him,  and  at  the 
same  time  he  executed  to  her  a  deed  of  conveyance  for  the 
same,  bearing  date  on  that  day,  when  she  entered  into  the 
possession  of  the  lot,  and  from  that  time  until  the  trial  of  this 
action  has  been  in  the  exclusive  possession  of  it. 

Second  —  Before  the  defendant  received  the  deed  from  Brad- 
dick, and  before  she  had  paid  him  the  consideration  of  seven 
hundred  dollars  for  the  premises,  she  informed  Broderick  that 
she  wished. to  purchase  the  premises,  when  Broderick  dis- 
claimed having  any  claim  or  title  thereto.  He  was  then  aware 
that  she  intended  to  purchase  the  lot  of  Braddick. 

Third  —  The  defendant,  relying  upon  this  disclaimer  of 
Broderick,  purchased  the  lot  and  paid  seven  hundred  dollars 
for  it,  when  she  would  not  have  done  so  if  Broderick  had  not 
made  such  disclaimer. 

Fourth  —  When  Mr.  Broderick  stated  that  he  had  no  claim 
or  title  to  the  lot,  he  was  not  apprised  of  the  true  state  of  his 
own  title,  and  in  making  such  statement  or  representation  to 
the  defendant  he  did  not  intend  to  deceive  or  defraud  her. 

Rfth  —  Mr.  Broderick,  in  making  this  statement  or  repre- 
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sentation,  was  not  guilty  of  gross  carelessness  or  culpable  neg- 
ligence. 

Sixth  —  The  defendant  was  not,  at  the  time  she  purchased  of 
Braddick,  wholly  destitute  of  all  knowledge  of  the  true  state 
of  the  title  to  the  lot,  nor  of  all  means  of  acquiring  such 
knowledge. 

Each  party  moved  for  judgment.  The  Court  entered  judg- 
ment for  the  plaintiff  in  accordance  with  the  general  verdict. 
The  defendant  applied  to  the  Court  for  a  new  trial,  which  appli- 
cation was  denied.  The  appeal  is  from  this  order,  and  also 
from  the  judgment.    ^ 

Several  points  are  made  on  the  part  of  the  appellant  on 
which  she  relies  for  a  reversal  of  the  judgment 

I.  It  is  claimed  on  the  part  of  the  appellant  that  she  was 
competent  as  a  witness  to  testify  on  her  own  behalf  as  to 
declarations  and  statements  made  to  her  by  Broderick,  not- 
withstapding  he  had  departed  this  life  previous  to  the  trial. 

By  section  three  hundred  and  ninety-two  of  the  Practice 
Act,  in  force  at  the  time  of  the  trial,  parties  as  well  as  stran- 
gers in  interest  to  the  controversy  were  competent  as  witnesses, 
except  as  otherwise  provided  in  that  act. 

The  three  hundred  and  ninety-third  section  of  the  Act  pro- 
vides that  no  person  shall  be  allowed  to  testify  under  the 
provisions  of  the  next  previous  section  where  the  adverse  party 
or  the  party  for  whose  immediate  benefit  the  action  or  pro- 
ceeding is  prosecuted  or  defended  is  the  representative  of  a 
deceased  person,  when  the  facts  to  be  proved  transpired  before 
the  death  of  such  deceased  person. 

The  point  here  presented  may  not  be  particularly  material  in 
this  case,  inasmuch  as  the  jury  by  their  special  verdict  found 
the  facts  in  every  essentially  important  particular  to  be  as  the 
defendant  sought  to  establish  them  by  her  own  testimony. 
But,  notwithstanding,  the  question  is  one  of  much  practical 
importance  in  the  administration  of  justice^  and  we  deem  it 
proper  to  dispose  of  it  now  that  it  is  before  us. 

The  import  and  effect  of  the  word  "  representative  *^  is  the 
question  to  be  determined  in  the  disposition  of  the  exception 
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taken  to  the  ruling  of  the  Court  sustaining  the  objection  to 
the  competency  of  the  defendant  as  a  witness  in  her  own 
behalf.  This  statute  is  an  innovation .  upon  the  rule  of  the 
common  law,  which  refuses  to  permit  any  person,  even  under 
the  sanction  of  an  oath,  who  has  an  interest  in  the  event  of  a 
suit,  to  give  evidence  in  support  of  such  interest  This  rule 
of  exclusion  was  founded  on  the  known  infirmities  of  human 
nature,  which  is  often  too  weak  to  be  restrained  by  religious 
or  moral  obligations^  when  tempted  in  a  contrary  direction  by 
temporal  interests.  (1  Starkie's  £v.  88.)  The  law,  as  it  stood 
before  the  enactment  of  statutes  rendering  parties  to  actions 
competent  as  witnesses,  either  for  or  against  themselves,  and 
the  reasons  existing  as  the  foundation  of  the  law  are  not  to  be 
disregarded  in  the  consideration  of  such  statutes.  The  old 
and  the  new  laws  are  to  be  compared  in  pari  materia,  if  neces- 
sary, in  order  to  ascertain  the  design  of  the  law-making  power, 
and  the  scope  and  objects  of  the  statute  to  be  construed. 

In  1851  the  rule  of  the  common  law  on  this  subject  was 
changed  so  far  as  to  render  competent  as  witnesses  persons 
interested  in  the  event  of  the  action,  other  than  parties  or  per- 
sons for  whose  immediate  benefit  the  action  might  be  prose- 
cuted or  defended.  (Practice  Act  of  1861,  Sections  392  and 
393.)  By  that  Act  a  party  could  examine  the  adverse  party,' 
who  thereby  became  competent  as  a  witness  on  his  own  behalf, 
if  he  elected  so  to  do;  but  if  he  testified  to  new  matter  not 
reqaonsive  to  the  inquiries  put  to  him  by  the  party  who  called 
him,  or  not  necessary  to  explain  or  qualify  his  answer  thereto, 
or  to  discharge,  when  his  answer  would  charge  himself,  then 
his  adversary  might  offer  himself  as  a  witness,  on  his  own 
behalf,  as  to  such  new  matter.  (Id.,  Sections  418-421.)  In 
1854  (Laws  of  1864,  p.  84,)  it  was  provided  that  "  parties  may 
be  witnesses  on  their  own  behalf  when  the  action  is  brought 
for  the  settlement  of,  or  in  relation  to^  the  business  and  accounts 
of  a  copartnership  then  existing,  or  which  had  previously 
existed  between  them,  to  prove  vouchers  or  items  of  an  amount 
nnder  one  hundred  dollars.''  In  1861  (Laws  of  1861,  p.  522,) 
the  Act  was  so  amended  as  to  permit  a  party  to  an  action  to 
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be  examined  as  a  witness  in  his  own  behalf,  under  certain  linii« 
tations  and  regulations.  One  limitation  was,  that  ^^such 
examination  shall  not.be  had,  nor  shall  any  other  person  for 
whose  immediate  benefit  the  same  is  prosecuted  or  defended, 
be  80  examined,  unless  the  adverse  party  or  person  in  interest 
is  living,  nor  when  the  opposite  party  shall  be  the  assignee, 
administrator,  executor,  or  legal  representative  of  a  deceased 
person/' 

In  1863  (Laws  of  1863,  p.  70,)  the  Legislature  again 
amended  the  Act^  making  parties  competent  witnesses,  except 
that  "  no  person  shall  be  allowed  to  -testify,  ♦  ♦  ♦  when 
the  adverse  party,  or  the  party  for  whose  immediate  benefit 
the  action  is  prosecuted  or  defended,  is  the  representative  of  a 
deceased  person,  when  the  facts  to  be  proved  transpired  before 
the  death  of  such  deceased  person," 

It  is  manifest,  from  the  l^islation  on  the  subject,  that  the 
policy  of  opening  the  door  to  the  admission  of  parties  as  wit- 
nesses, to  testify  generally  in  their  own  cases^  has  been  con- 
templated with  no  light  degree  of  apprehension;  and  to  guard 
against  the  mischiefs  and  to  sectu*e  the  benefits  arising  from 
the  change  of  |iie  law,  the  L^slature,  in  respect  to  it,  pro- 
vided, as  amply  as  practicable,  to  place  the  parties  on  an 
equality. 

By  the  Act  of  1861,  the  party  who  proposed  to  become  a 
witness  was  required  to  give  his  adversary  notice  of  the  par- 
ticular matters  concerning  which  he  intended  to  give  evidence, 
that  the  adverse  party  might  be  prepared  to  meet  it  by  his 
own  testimony  or  that  of  other  witnesses;  and  even  with  this 
protection  against  surprise  a  party  was  not  permitted  to 
become  a  witness  in  his  own  behalf  unless  the  adverse  party 
was  living,  nor  where  he  might  be  an  assignee,  administrator, 
executor  or  legal  representative  of  a  deceased  person.  The 
change  effected  by  the  ammdment  of  1863  seems  to  have 
been  intended  to  dispense  with  the  necessity  of  the  notice 
required  under  the  law  as  it  stood  previously,  and  yet  to 
retain  in  substance  the  portion  of  it  which  disabled  one  party 
from  testifying  concerning  matten  of  which,  the  others,  as  the 
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representative  of  a  deceased  person,  could  not  be  presumed  ta 
liave  any  knowledge.  In  the  Act  of  1861  the  words  "  assiguee, 
executor,  administrator  or  legal  representative "  are  employed ; 
while  in  the  Act  of  1863,  in  the  place  of  these,  the  word 
*^ representative ''  is  the  only  term  used;  and  it  is  insisted  on 
the  part  of  the  appellant  that  this  term  is  alone  descriptive  of 
the  executor  or  administrator  of  a  deceased  person.  If  this 
construction  of  the  amendment  of  1863  be  proper,  it  would 
seem  that  the  words  ^^  legal  representative,''  in  the  former 
Act,  were  meaningless ;  for  what  is  the  difference  between  tlie 
terms  "representative''  and  "legal  representative,"  as  used? 

In  Grand  Chdf  Railroad  and  Banking  Company  ▼.  Bryan, 
8  S.  &  M.  275,  Mr.  Chief  Justice  Sharkie  said:  "In  legal 
parlance,  the  executor  or  administrator  is  most  commonly 
called  the  legal  representative."  And  in  the  same  ease  he 
denied  that  the  terms  "legal  representative"  were  limited  to 
this  use  alone,  saying:  "In  r^ard  to  things  real,  the  heir  is 
also  the  legal  representative,  and  so  is  the  devisee,  "vdio  takes 
by  purchase;"  and  that  "an  assignee  or  grantee  is  a  legal 
representative  of  the  assignor  or  grantor  in  regard  to  the  thing 
assigned  or  granted;"  and  he  also  said  that  "general  expres- 
sions in  law  must  be  construed  to  have  a  general  application, 
miless  there  be  a  dear  indication  that  they  were  intended  to 
be  used  in  a  restricted  sense.  Representative  is  one  who  exer- 
cises power  derived  from  another.  A  purchaser  derives  his 
power  over  the  estate  from  his  vendor."  (Phelps  v.  Smith, 
15  HL  574.) 

We  are  of  opinion  that  the  word  "representative"  in  the 
amendment  of  1868,  was  intended  by  the  Legislature  to 
designate  the  executor  or  administrator  of  a  deceased  person^ 
and  also  the  person  or  party  who  had  succeeded  to  the  right 
of  the  deceased,  whether  by  purchase  or  descent,  or  operation 
of  law.  Any  other  eonstruction  would  leave  the  purchaser  of 
an  estate  from  a  grantor,  who  subsequently  died,  in  a  worse 
condition  than  the  grantor's  executor  would  be  had  no  con- 
veyance of  the  estate  been  made.  Ther6  is  no  reason  why 
the  plaintiff  in  this  case  should  be  exposed  to'tlie  interested 
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testimony  of  the  adverse  party  more  than  that  the  executor  of 
the  deceased  grantor  should  be,  had  the  property  in  contro- 
versy been  a  portion  of  the  estate  committed  to  his  charge. 
We  do  not  think  the  point  one  of  serious  doubt.  If  it  were 
so,  the  construction  we  give  to  the  word  "representative"  is 
reasonable  and  equitable,  and  therefore  should  be  adopted. 

II.  The  defendant  claims  that  the  special  verdict  is  incon- 
sistent with  the  general  verdict,  and  that  by  the  special  ver- 
dict she  was  and  is  entitled  to  judgment;  and  the  doctrines  of 
the  law  of  estoppel  in  pais  are  relied  on  as  requiring  a  judg- 
ment for  the  defendant.  On  the  part  of  the  plaintiff  it  is 
maintained  that  neither  the  facts  pleaded  by  the  defendant 
nor  the  findings  of  the  jury,  as  contained  in  their  special  ver- 
dict, authorize  a  judgment  different  from  that  given  and 
entered  in  the  case. 

Estoppels  in  pais  seem,  in  their  common  law  origin,  to  have 
arisen  only  in  the  case  of  those  solemn  and  peculiar  acts  to 
which  the  law  gave  the  power  of  creating  a  right,  or  passing 
an  estate,  and  to  which  the  law  attached  as  much  efficacy 
and  importance  as  to  matters  appearing  either  by  deed  or  of 
record.  Mere  acts,  statements,  or  admissions  of  a  party,  when 
not  made  or  performed  under  seal,  of  record,  or  in  the  course 
of  some'of  those  acts  to  which  peculiar  authority  was  attached 
by  the  law,  were  not  considered  as  estoppels,  and  had  no  other 
weight  than  that  of  evidence,  more  or  less  strong,  but  which 
might  be  explained  or  rebutted. 

By  the  rules  of  the  common  law  an  estoppel  by  deed  or  by 
matter  of  record  must  be  specially  pleaded,  unless  the  circum- 
stances be  such  as  to  prevent  it  from  being  placed  on  the 
record  by  a  plea.  (7  C.  B.  310;  Howard  v.  Mitchell,  14 
Mass.  242;  Bartholomew  v.  Candee,  14  Pick.  167.)  On  the 
other  hand,  estoppels  by  matters  in  pais,  of  a  nature  of  which 
Courts  of  law  would  take  cognizance,  could  be  relied  on  in 
evidence  as  conclusive  without  being  plea3ed  by  way  of  estop- 
pel. (^Sanderson  v.  Collnum,  4  M.  and  Gr.  209;  Darlington 
V.  Pritchard,  Id.  788.) 

But  equit&ble  estoppels  in  pais,  generally,  if  not  univer* 
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sally,  are  applied  to  prevent  injury  which  would  ensue  to  one 
from  the  acts  or  declarations  of  another,  were  he  permitted 
to  gainsay  the  truth  of  such  acts  and  declarations.  The 
principle  is  invoked  and  applied  for  the  prevention  of  fraud, 
or  that  which  is  tantamount  thereto,  on  the  one  side,  and 
injury  on  the  other;  and  it  is  but  just  and  is  in  accordance 
with  the  rules  of  pleading  in  equity  cases,  that  the  party 
relying  upon  an  equitable  estoppel  in  pais  should  inform  the 
adverse  party  of  the  nature  of  the  cause  of  action  or  defense 
which  he  will  be  obliged  to  meet.  To  do  this  he  must  plead 
it  with  the  same  fulness  and  particularity  as  is  required  in 
eaaea  involving  like  subjects  of  inquiry,  in  suits  of  equity. 
(Brinkerhoff  v.  Lansing,  4  John.  Ch.  R.  70;  Arguello  v. 
Edinger,  10  Cal.  160;  Lestrade  v.  Barth,  19  Gal.  660;  and 
Downer  v.  Smith,  24  Cal.  114;  Blum  v.  Robertson,  24  Cal. 
127;  Clarke  v.  Ruber,  26  Cal.  598.) 

The  answer  does  not  show  by  averments  that  Broderick 
was,  at  the  time  of  the  conversation  between  him  and  the 
defendant,  apprised  of  the  true  state  of  his  own  title,  nor 
that  he  made  the  statements  and  representations  imputed  to 
him,  and  found  by  the  jnry,  wiA  the  intention  to  deceive  or 
defraud  the  defendant,  or  with  such  carelessness  and  culpable 
n^Hgence  as  to  amount  to  a  constructive  fraud;  nor  that  the 
defendant  was  without  knowledge  of  the  true  state  of  the 
title  to  the  premises,  or  without  the  means  of  readily  acquir- 
ing such  knowledge,  when  she  purchased  of  Braddick. 

Some  of  these  facts  at  least  we  deem  material  and  essential 
to  the  creation  of  an  equitable  estoppel  in  this  case;  but  as 
evidence  was  produced  on  the  trial  in  the  same  manner  as  if 
tiiese  facts  had  been  properly  pleaded,  and  the  jury  have 
rendered  a  special  verdict  which  n^atives  such  facts,  we  shall 
consider  the  case  upon  the  special  verdict  without  regarding 
the  objecti<m  made  on  behalf  of  plaintiff  to  the  answer. 

According  to  the  modem  decisions  of  the  Courts,  both  in 
England  and  in  the  States  of  the  American  Union,  it  is  estab- 
lished that  wherever  an  act  is  done  or  statement  made  by  a 
party  which  cannot  be  contravened  or  contradicted  without 
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fraud  on  his  part,  and  injury  to  others  whose  conduct,  without 
fault  on  their  part,  has  been  influenced  by  the  mt  or  state- 
ment, the  character  of  estoppel  will  attach  to  what  would 
otherwise  be  mere  matter  of  evidence. 

In  Pickard  v.  Sears,  6  Ad.  &  EIL  447,  Lord  Denman, 
Chief  Justice,  said:  "Where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  in  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on.  that  belief,  so  as  to 
alter  his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  existing 
at  the  same  time."  In  order  to  create  an  equitable  estoppel 
there  must  be  an  admission  intended  to  influence  the  conduct 
of  the  man  with  whom  the  party  is  dealing,  and  actually 
leading  him  into  a  line  of  conduct  which  would  be  prejudiciiil 
to  his  interest,  unless  the  party  estopped  be  cut  off  from  the 
power  of  retraction.  For  the  prevention  of  fraud,  the  law 
liolds  the  admission  to  be  conclusive.  (Cowen,  J.,  in  Dezell 
V.  Odell,  3  Hill,  219.)  It  wgs  held  in  the  same  case  by 
Mr.  Justice  Bronson,  that  to  constitute  an  estoppel  in  pais 
against  a  party,  there  must  be,  first,  an  admission  which  is 
clearly  inconsistent  with  the  evidence  which  the  party  pro- 
poses to  give,  or  the  title  or  claim  which  he  proposes  to  set 
up;  second,  that  the  other  party  has  acted  upon  such  admis- 
sion and  will  be  injured  by  allowing  the  truth  of  the  admission 
to  be  disproved.  (3  Hill,  221,  222;  Welland  Canal  Campa/ny 
V.  Tlathavxiy,  8  Wend.  483.) 

It  will  be  observed  that  in  the  decision  of  Lord  Denman,  to 
which  we  have  referred,  the  word  "wilfully"  is  of  potent 
import,  and  is  made  to  characterize  the  act  of  the  wrongdoer 
in  effecting  the  injury  done ;  and  in  all  the  cases  in  which  the 
doctrine  of  equitable  estoppel  is  applied,  it  will  be  found  that 
it  rests  for  its  foundation  upon  the  equitable  principle  that  is 
ever  invoked  for  the  prevention  of  Ae  mischievouB  conse- 
quences of  fraud.  (Gopelamd  v.  Copehmd,  28  Maine,  589,  640 ; 
Gommonv^ealth  v.  Moltz,  10  Barr,  681;  Adams'  Equity,  151.) 

In  Biddle  Boggs  v.  Merced  Mining  Company,  14  Cal.  367, 
368,  Mr.  Chief  Justice  Field  held  that  to  the  application  of 
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the  principle  of  equitable  estoppel  "  with  respect  to  the  title  H^ 

of  property,  it  must  appear,  fint,  that  the  party  naiking  the 
admission  by  his  declarations  or  conduct,  was  apprised  of  the 
tme  state  of  his  own  title;  second,  that  he  made  the  admis- 
sion with  the  express  intention  to  deoeive,  or  with  such  care- 
lessness  or  culpable  negligence  as  to  amount  to  constructive 
fraud ;  third,  that  the  other  party  was  not  only  destitute  of  all 
knowledge  of  the  true  state  of  the  title,,  but  of  the  means  of 
acquiring  such  knowledge ;  fourth,  that  he  relied  directly  upon 
such  admission,  and  will  be  injured  by  allowing  its  truth  to  be 
disproved;''  and  he  fortihear  said^  ^^ there  must  be  some  degree 
of  turpitude  in  the  conduct  of  a  party  before  a  Court  of  equity 
will  estop  him  from  the  assertion  of  hie  titK'^  We  are  satis- 
fied the  learned  Judge  who  pronounced  this  opinion  did  not 
intend  by  the  language  employed  to  hold  that  a  person  must 
be  destitute  of  all  possible  means  of  acquiring  knowledge  of 
the  true  state  of  the  title,  but  rather  of  all  convenient  at  ready 
means  to  such  end;  and  with  this  construction  we  accept  the 
doctrine  declared  in  that  case.  (Whiiaker  ▼.  WiUiams,  20 
Conn*  104;  1  Story's  £q.,  Sea  391;  Carpeniier  r.  Thirston, 
24  CaL  268.) 

The  doctrine  of  estoppel  in  pais  should  not  be  too  readily 
Qxended  when  the  effect  of  it  is  to  divest  men  of  their  estates 
in  lands.  It  should  be  remembered  that  we  have  a  statute 
^ch  makes  a  writing  essential  to  tile  assignment  or  creation 
of  an  estate  in  real  property,  and  that  one  of  the  objects  of 
such  statute  was  to  render  estates  secure.  In  Parker  v.  Barker, 
2  Met.  423,  the  Supreme  Court  of  Massachusetts  held  that  a 
pared  stipulatioii  made  by  one  party  and  acted  on  by  the  other 
will  not  constitute  an  estoppel  with  reference  to  land  unless 
it  be  attended  by  actual  fraud  or  concealment  (5  Metcalf , 
461  and  478.) 

In  Jackson  ▼«  Sherman,  6  Johm  91,  it  was  held  that  parol 
declarations  are  inadmissible  to  prove  or  disprove  a  title ;  and 
in  Jackson  ▼•  yasbargh,1  MnL  186,  that  like  evidence  of  a 
disclaimer  of  title  is  inadmissible.  This  rule  cannot  be  too 
elosely  adhered  to^  and  a  departure  from  it  can  only  be  justi^ 
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fied  when  necessary  to  prevent  frauds,  against  which  the  injured 
party  could  not  guard  by  the  exercise  of  proper  diligence.  By 
the  special  verdict  it  is  found  that  the  defendant  was  not  des- 
titute of  all  knowledge  of  the  true  state  of  the  title.  If  she 
had  any  knowledge  respecting  it  she  cannot  justly  complain, 
if  by  her  indifference  to  the  ordinary  means  of  inf  ommtion  she 
failed  to  become  fully  informed  of  the  true  state  of  the  title. 
Vigilantibus  nan  donnienlibua  jura  9ubveniuni,  is  an  ancient 
maxim  of  the  law,  and  forms  an  insuperable  barrier  against  the 
claim  of  an  inprovident  purchaser,  and  especially  so  when 
such  claim  is  made  against  one  who  is  a  stranger  to  the  con- 
tract between  the  vendor  and  vendee.  (2  Kent,  286 ;  1  Bug- 
den,  V.  and  P.  3;  Ferris  v.  Coover,  10  OaL  632.) 

The  case  of  Starrs  v.  Barker,  6  John.  Ck  R.  166,  on  which 
the  defendant  places  reliance,  does  not,  in  our  judgment,  at  all 
militate  against  the  doctrine  maintained  by  the  decisions  which 
we  have  cited,  but  may  be  cited  in  their  support  In  that 
case  it  was  held  that  one  knowing  certain  facts,  which  had 
the  effect  to  create  a  title  in  himself  to  property,  though  not 
aware  of  such  effect,  if  active  in  inducing  one  who,  to  all 
appearances  had  a  title  to  it,  to  sell  and  another  to  purchase 
it,  should  not  be  permitted  afterward  to  allege  his  ignorance 
of  the  law,  in  attempting  to  recover  the  property  of  the  pur- 
chaser. In  the  case  here  referred  to  both  parties  claimed  from 
the  same  source — the  one  through  a  devise  made  by  a  feme 
covert,  which  was  void,  and  the  other  as  her  heir  at  law.  The 
heir  at  law  recognized  for  years  the  devise  as  valid,  and  as 
passing  the  estate  to  the  devisee;  and  while  the  devisee  and 
the  purchaser  were  negotiating  in  respect  to  the  matter,  which 
lasted  through  several  weeks,  he  repeatedly  advised  the  one  to 
sell  and  the  other  to  buy,  declaring  that  he  considered  the 
title  under  the  will  good  (pp.  167,  172);  and  for  three  years 
thereafter  permitted  the  purchaser  to  make  improvements,  and 
exercise  acts  of  ownership  upon  the  land  without  interposing 
any  claim  as  the  heir  at  law,  fomdsd  on  the  invalidity  of  the 
devise.  Chancellor  Kent,  after  referring  to  these  circum- 
stances^ said:  ''If  the  case  rested  upon  these  facts  alone,  it 
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would  fall  within  the  rale  of  equity,  that  when  one  having 
title  aoqniesoes  knowingly  and  freely  in  the  dispoeition  of  his 
property  for  a  valuable  consideration,  by  a  person  pretending 
to  title,  and  having  color  of  title,  he  shall  be  bound  by  that 
disposition  of  the  property;  and  especially  if  he  encourages 
the  parties  to  deal  with  each  other  in  such  sale  and  purchase. 
It  is  rarely  that  a  mistake  in  point  of  law,  with  full  knowledge 
of  all  the  facts,  can  afford  ground  for  relief  or  be  considered 
as  a  sufficient  indemnity  against  the  injurious  consequences  of 
a  deception  practised  upon  mankind ;  and  if  the  person,  as  in 
this  case,  is  not  merely  silent  and  passive,  but  gives  explicit 
ccmfirmation  to  the  title  of  the  party  in  possession,  and  encour- 
ages him  to  sell,  and  encourages  the  purchaser  to  buy,  the 
ease  is  greatly  altered,  and  equity  and  policy  equally  dictate 
that  he  and  not  the  purchaser  ought  to  suffer.  His  ignorance 
of  the  law  ou^t  not  to  protect  him  from  the  rule  of  equity. 
*  *  If  he  may  be  allowed  to  plead  his  voluntary  ignorance 
in  destruction  of  equitable  rights,  growing  out  of  his  own  acts 
and  assertions,  the  grossest  inpositions  and  the  greatest  fraud 
might  be  practised  with  impunity." 

The  statement  whidi  the  jury  have  found  that  Broderick 
made^  to  the  effect  that  he  had  no  daim  to  the  lot,  was  a  mis- 
take of  fact  which  the  jury,  upon  all  the  evidence  before  them, 
say  was  not  made  with  any  intent  to  deceive  or  defraud  the 
defendant,  nor  with  gross  carelessness  or  culpable  negligence, 
and  we  think  it  would  be  carrying  the  doctrine  of  estoppel  in 
pais  to  an  extent  that  would  encourage  the  grossest  frauds 
and  perjuries,  and  woiQd  result  in  many  instances  in  divesting 
the  owner  of  his  title  and  transferring  it  to  another  upon  evi- 
dence of  declarations  unwittingly  and  innocently  made,  were 
we  to  hold  that  the  facts  found  by  the  jury  create  an  estoppel 
against  the  plaintiff's  assertion  of  his  title  to  the  demanded 
premises^ 

We  may  say  in  respect  to  parol  evidence  of  the  declarations 
and  admissions  of  persons  made  long  anterior  to  the  trial,  upon 
which  an  estoppel  in  pais  may  be  sought  to  be  founded,  that 
it  cannot  be  too  carefully  sorutinized  by  Oourta  and  juries. 
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In  all  cases  it  is  the  most  dangerons  species  of  evidence  that 
can  be  admitted  in  a  Court  of  justice,  and  the  most*  liable 
to  abuse.  In  most  cases  it  is  impossible,  however  honest  the 
witness  may  be,  for  him  to  give  the  exact  words  in  which  the 
declaration  or  admission  was  mada  Sometimes,  even  the 
transposition  of  the  words  of  a  party  may  give  a  meaning 
entirely  different  from  that  whidi  was  intended  to  be  conveyed. 
The  slightest  mistake  or  failure  of  recollection  may  totally 
alter  the  effect  of  the  declaration  or  admission.  And  more 
than  this,  it  is  most  unsatisfactory  evidence,  on  account  of 
the  facility  with  which  it  may  be  fabricated,  and  the  impossi- 
bility, generally,  of  contradicting  it  when  false.  (Law  v.  Met* 
rills,  6  Wend.  377;  Jaekb'on  v.  Sherman,  6  John.  21;  Leneh 
V.  Lench,  10  Vesey,  517;  Cleveland  v.  Burton,  11  Vermont, 
139 ;  Snelling  v.  Utterhack,  1  Bibb,  611 ;  Morris  v.  Morris, 
2  Bibb,  311;  Bernard  v.  Flowmoy,  4  J.  J.  Marshall,  102; 
Perry  v.  OerheoAi,  5  Martin,  N.  S.  18.) 

III.  The  defendant  requested  the  Court  to  give  certain 
instructions  to  the  jury,  which  were  refused,  and  now  assigns 
this  action  of  the  Court  as  erroneoufl. 

The  first  requested  instruction  was:  *^ That  where  two  inno- 
cent parties  must  suffer,  that  party  who  had  been  the  cause 
of  another's  loss  must  lose." 

In  Lickbarrow  v.  Mason,  2  T.  R  70,  Mr.  Justice  Ashurst 
said:  '^ Wherever  one  of  two  innocent  persons  must  suffer  by 
the  act  of  a  third,  he  who  enabled  such  third  person  to  occa- 
sion tihe  loss  must  bear  it''  But  great  caution  should  be 
exercised  in  applying  this  principle,  and  the  Court  should  be 
satisfied  that  the  case  is  one  calling  for  its  application,  before 
the  question  is  submitted  to  the  jury,  as  to  which  of  the  par- 
ties is  entirely  in  delicto.  The  instruotion  requested  is  ambig- 
uous, if  not  entirely  unintelligible.  It  does  not  iiKmlcate  the 
doctrine  enunciated  by  Mr.  Justice  Ashurst.  In  l^al  contem- 
plation the  person  who  causes  a  loss  to  another  is  not  inno- 
cent, and  it  would  have  been  improper  for  the  Court  to  have 
charged  the  jury  that>  both  partiee  being  innocent,  one  of  them 
could  be  found  guilty  of  a  wrong  to  the  other. 
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The  second  requested  instruction  was:  '^  That  the  grant 
made  hj  Geary  to  Broderick  and  Kohler  was  not  recorded  in 
August,  1853,  so  as  to  impart  notice  to  defendant" 

If  the  fact  of  constructive  notice  to  the  defendant  of  the 
existence  of  this  grant  had  any  bearing  on  the  case,  the  ruling 
of  the  Court  refusing  this  charge  is  justified  by  the  case  of 
Touchard  v.  Keyes,  21  CaL  202,  and  the  statutes  referred  to 
therein. 

The  third  requested  instruction — ''That,  as  the  law  stood 
and  was  construed  by  the  Supreme  Court  of  California  in 
August,  1853,  and  prior  thereto,  D.  C.  Broderick  had  no  title 
to  Lot  1,090  " — was  irrelevant  to  any  question  before  the  jury, 
and  the  Court  was  right  in  refusing  the  request. 

The  fourth  requested  instruction  —  '^  That  a  man  claiming 
to  own  land  was  bound  to  know  the  state  of  his  own  title" — 
was  properly  refused,  because  such  is  not  in  all  cases  the  law. 
The  case  of  Storrs  v.  Barker,  cited  in  support  of  the  doctrine 
of  the  instruction^  goes  no  further  than  to  hold  that  the  pre- 
sumption is  that  every  one  is  acquainted  with  his  own  rights, 
provided  he  has  had  reasonable  c^portunity  to  know  them. 

The  exceptions  taken  to  the  general  charge  of  the  Court 
have  already  been  disposed  of  in  the  consideration  of  the  sev- 
eral questions  examined,  and  it  is  unnecessary  to  notice  them 
in  detail. 

IV.  The  last  point  made  on  the  part  of  the  defendant  ia 
that  the  plaintifi'a  cause  of  action  was  barred  by  the  Statute 
of  Limitations. 

The  transcript  of  the  record  contains  this  statement:  ** Pro- 
ceedings for  confirmation  of  pueblo  title  considered  in  evidence, 
by  which  it  appeared  that  the  City  of  San  Francisco  had,  under 
the  Act  of  Congress  on  that  subject,  petitioned  the  United 
States  Board  of  Land  Commissioners,  in  the  year  1853,  hy 
petition  in  due  form,  for  a  confirmation  of  the  pueblo  land, 
claiming  the  same  under  grant  and  the  laws  and  proceedings 
of  the  Mexican  Government,  and  which  land  embraced  the 
land  in  controversy  in  this  action,  and  that  said  claim  is  now, 
on  due  proceedings,  prosecuted  on  appeal,  pending  and  yet 
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undetermined  in  the  District  CSourt  of  the  tlnited  States  for 
the  Northern  District  of  California,  and  that  no  final  confirma- 
tion has  yet  been  made  therein." 

By  the  sixth  section  of  the  Statute  of  Limitations  (Wood's 
Digest,  46,)  an  action  may  be  maintained  by  a  party  claiming 
real  estate  or  the  possession  thereof  under  title  derived  from 
the  Spanish  or  Mexican  Governments,  or  the  authorities  thereof, 
if  such  action  be  commenced  within  five  years  from  the  time 
of  the  final  confirmation  of  such  title  by  the  Government  of 
the  United  States  or  its  l^ally  constituted  authorities. 

In  Johnson  v.  Van  Dyck,  20  Cal.  228,  the  Court  held  that 
the  "  final  confirmation"  to  which  the  Act  of  Congress  of  1851 
refers  is  the  final  adjudication  of  the  tribunals  of  the  United 
States  upon  the  validity  of  the  title  of  the  claimant  under  the 
Mexican  grant;  that  until  the  survey  which  follows  such  adju- 
dication is  made  and  approved,  Uie  title  is  not  definitely 
<hmfirmed  to  any  particular  premises;  that  the  confirmation 
to  which  the  Act  of  this  State  refers  is  the  definitive  confirma- 
tion; and  that  the  Statute  of  Limitations  b^ins  to  run  only 
from  the  time  ihfi  patent  may  be  issued.  (Richardson  v.  WUr 
liamson,  24  Cal.  289.) 

Thus  the  statute  and  the  authorities  cited  and  referred  to 
•etde  this  point 

We  have  noticed  every  question  presented  on  the  part  of 
the  appellant,  and  the  conclusion  to  which  we  have  arrived  is 
that  there  is  no  cause  for  disturbing  the  judgment  rendered. 

Judgment  affirmed* 


WILLIAM  GALLAND  aito  S.  W.  GALLAND  v.  E.  J. 
LEWIS  AKD  CHARLES  HARVEY, 

BanosPBCnra  Liws. —  Wh«re  retrotpectlTe  laws  hare  Imcb  declared  Told,  It 
baa  been  upon  tbe  grouad  tbat  they  wen  la  conflict  with  some  vested  right, 
■eenred  either  by  tome  coutltatlonal  guarantee  or  protected  by  the  prln- 
dplet  of  nnlTerial  Justice. 

tPBCiFic  ComnuLCT  Act. —  The  Act  oC  AprU  STtk,  1868,  eommonly  called  the 
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"Sp^clfle  Oontrnet  Act,"  Ii  not  la  eonlllet  wltb  the  Conttltntlon  of  this 
ttate,  nor  to  It  opposed  to  tto  priadplet  of  oMmtfal  Jnitlco. 

OonsACT  Patau.!  im  UiimD  Statbo  Gonr. —  A  contract  for  the  payment  of 
a  sum  of  money  In  United  Statee  coin,  entered  Into  before  the  passage  of  the 
Act  of  AprU  27tb,  1808,  commonly  called  the  **  Spedflc  Contract  Act,**  can 
only  bo  performed  by  a  paymont  of  the  kind  of  money  apedfled. 

GoiiD  CovTBACT  PBioR  TO  ApbUi  37»  18d3. —  A  fold  coln  contract  entered  into 
before  the  passage  of  the  Specific  Contract  Act  will  be  enforced  by  the  Courts 
In  accordance  with  the  prortelons  of  said  Act,  In  actions  commenced  after 
the  passage  of  said  Act,  and  a  tender  made  In  United  States  treamry  notea 
€•  such  contracts,  before  tlio  passags  of  said  Aet»  will  sot  satisfy  tlis  samsb 


Appsal  from  the  District  Courts  Fifteenth  Judicial  Districty 
Tehama  County. 

The  defendants  plead  the  tender  made  before  suit  was  com- 
menced, and  brought  the  United  States  treasury  notes  thus 
tendered  into  Court  Judgment  was  rendered  in  favor  of 
plaintiffs  for  the  money  thus  tendered  in  Court,  and  in  favor  of 
defendants  for  their  costs.     Plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Wm.  H.  Rhodes,  for  Appellants. 

That  the  law  of  1868  affects  only  iSb»  remedy,  not  the  con- 
tract itself,  would  seem  to  be  a  self-evident  proposition.  But 
see  Parsons  on  Cont  VoL  2,  pp.  531-684;  HunsaJeer  ▼.  Bor- 
den, 5  Cal.  289;  Thornton  r.  Hoopor,  14  CW.  11.  (See,  also, 
a  collection  of  cases  in  1  Labatt's  Digest^  &  0.  Dae.  p.  871, 
Sec.  10;  Smith  v.  Morse,  2  CaL  662.) 

Wm.  8.  Long,  for  Bespondenti. 

By  the  Court,  Shaptbb,  J. 

This  is  an  action  upon  a  promissory  note  for  seven  hundred 
and  eighty-two  dollars  and  ninety-two  cents,  executed  Sep- 
tember 1,  1862,  and  payable  on  ^e  15th  of  October  of  the 
same  year,  in  United  States  coin.  The  defendant  Lewis  ten- 
dered the  amount  due  upon  the  note  February  1st,  1863,  in 
United  States  notes.  The  action  was  brought  May  13,  1863. 
In  Lick  V.  Faulkner,  25  Cal.  404,  this  Court  decided  that  the 
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Act  of  Congress  passed  on  the  25th  of  Febmary,  1862^  entitled 
*'An  Act  to  authorize  the  issue  of  United  States  notes  and  for 
the  redemption  or  funding  thereof,  and  for  funding  the  float- 
ing debt  of  the  United  States,"  was  constitutional. 

In  the  ease  of  Garpentier  v.  Aihertan,  25  Gal.  564,  we  de- 
cided that  the  Act  passed  by  the  Legislature  of  this  State  April 
27,  1863,  commonly  called  the  "Specific  Contract  Act,"  was 
purely  remedial  in  its  character,  and  conflicted  neither  with  the 
Act  of  Congress  nor  with  any  known  public  poli^.  In  the  case 
of  CarperUier  v.  Atherton  the  note  upon  which  the  action  was 
brought  was  executed  after  the  passage  of  the  Act  of  April 
27,  1863 ;  but  in  the  case  at  bar  the  note  was  executed  about 
five  months  before,  and  it  is  now  insisted  that  the  plaintiff 
cannot  claim  the  benefit  of  that  Act,  on  the  ground  that  it  is 
not  retroactive  in  effect. 

Li  all  the  cases  where  laws  confessedly  retrospective  have 
been  declared  void,  it  has  been  upon  the  ground  that  such 
laws  were  in  conflipt  with  some  vested  right,  secured  either 
by  some  constitutional  guarantee  or  protected  by  the  princi- 
ples of  universal  justice.  {Terrett  v.  Taylor,  9  Cranch,  43.) 
But  when  an  Act  like  the  one  now  in  question  takes  a  con- 
tract as  it  fijids  it,  and  simply  enfcites  a  performance  of  it 
according  to  its  terms,  it  is  not  liable  to  objection  because  it 
may  have  a  retroactive  operation  by  way  of  relation  to  past 
events.  The  Constitution  of  this  State  does  not  prohibit 
rettospective  legislation;  and  the  Act  of  1863,  instead  of 
being  opposed  to  the  principles  of  essential  justice,  is  approved 
of  them  alL  When  we  decided,  in  CarperUier  v.  Atherton, 
that  the  Act  was  purely  remedial,  we  in  effect  disposed  of  the 
present  objection. 

But  it  is  further  insisted  tfaat^*  inasmuch  as  the  tender  was 
made  before  the  Act  of  1863  was  passed,  that  the  defendant 
had  a  vested  interest  in  that  defense,  of  which  the  Legislature 
could  not  deprive  him, 

The  case  of  CarperUier,  v.  Atherton  disposes  of  this  objection 
also.  United  States  notes  are  lawful  tender  "in  respect  to 
debts  that  are  payable  in  money  generally,  but  as  to  the  con- 
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tract  which  is  the  foundation  of  the  judgment -in  this  case,  it 
is  more  than  a  contract  for  the  payment  of  money  merely. 
It  goes  to  the  extent  of  defining  by  what  specific  act  the  conr 
tract  shall  be  performed.  By  the  admitted  and  settled  rules 
of  law  such  a  contract  can  be  performed,  according  to  the 
agreement  of  parties,  only  by  a  payment  of  the  kind  of  money 
specified."  By  the  rule  of  the  common  law  a  tmder  must  be 
of  the  thing  or  things  called  for  by  the  contract.  Cole  v.  Ross 
et  oL,  9  B.  lion.  393,  was  an  action  brought  upon  a  covenant 
in  which  the  defendants  stipulated  to  pay  to  the  plaintiff  or 
order  three  thousand  three  hundred  and  thirty-three  dollars, 
payable  in  good  merdiantable  pig  metal,  delivered  on  the  bank 
in  Greennpsbuiy,  at  twenty-nine  dollars  per  ton.  The  obli- 
gors tendered  money  instead  of  iron.  The  Court  say:  "The 
expression  'payable  in  good  merchantable  pig  metal'  clearly 
points'  out  the  thing  which  is  to  be  paid ;  it  is  not  of  the  same 
import  as  the  expression  may  be  paid  in  pig  metal.  The  lat- 
ter, if  used,  would  have  implied  an  election  to  pay  in  the 
thing  named  or  not,  as  it  might  suit  the  convenience  of  the 
obligors.  The  former,  in  direct  and  positive  language,  makes 
the  amount  payable  in  the  thing  specified,  and  shows  that  it 
was  really  a  contract  for  pig  metal,  and  not  for  money,  which 
might  be  paid  by  the  delivery  of  the  article  named ;  and  that 
the  sum  mentioned  was  merely  the  medium  by  which  the 
quality  of  the  thing  contracted  for  was  to  be  ascertained 
according  to  its  stipulated  value  peJ-  ton." 

It  was  held  in  Brewer  v.  Thorpe  8  Ind.  262,  that  **  where  a 
contract  for  the  future  conveyance  of  land  requires  that  the 
vendee  shall  labor  for  a  specific  period  for  the  vendor,  the 
vendee  cannot  entitle  himself  to  the  conveyance  by  tendering 
a  sum  of  money  as  an  equivalent  for  the  non-performance  of 
the  labor."  It  was  not,  in  our  judgment>  the  intention  of 
the  Act  of  Congress  to  interfere  with  the  obligations  of  con- 
tracts. A  contract  payable  in  coin  is  not  prohibited,  nor  hafi 
there  as  yet  been  any  legislation  on  the  part  of  the  General 
Government  discountenancing  contracts  of  that  character  ag 
being  detrimental  to  the  public  good.     A   promissory  note 
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payable  in  coin  lias  no  '^  obligation ''  independently  of  that 
provision;  and  so  of  contracts  payable  in  currency  specifically, 
or  in  bnllion,  or  in  wheat,  or  in  iron,  as  in  the  case  cited.  The 
question  of  remedy  upon  contracts  of  that  character  is  not  to 
be  confounded  with  this  question  of  tender,  for  we  consider 
that  if  the  Act  of  1868  had  never  been  passed,  however  the 
debtor  in  a  gold  contract  might  have  satisfied  a  general  money 
judgment  upon  it  in  United  States  currency,  still,  under  the 
common  law  controlling  the  question  of  tender,  no  tender 
oould  have  been  made  in  advance  of  action  brought  that  did 
not  match  the  terms  of  the  "  obligation." 

The  judgment  is  reversed,  with  directions  to  the  Court  below 
to  enter  a  judgment  upon  the  findings  in  conformity  with  the 
views  expressed  in  this  opinion. 


M.  M.  TOMPKINS,  Administbatob  op  the  Estate  of  P. 
L.  MINER,  Deceased,  v.  E.  J.  WEEKS,  J.  S.  JOHN- 
STON, ATO  H.  MORRISON. 

GttDiTon  UAY  eanvmn  Acootnvr  or  Aominibtb^toiw — A  creditor  tf  «  4ft* 
cMsed  person  Is  iBtereoted  la  hit  estate,  and  la  entitled  to  appear  tai  the 
Proliate  Court  and  flla  afejeetlona  In  writing  to  tke  aeeoont  of  an  admtnla- 
trator,  and  to  contest  tlio  same. 

CtaDiTOBs  coNTBSTiNa  ADicnnBTiLLTOB*s  ACCOUNT. —  WbeTo  the  contestants 
to  SB  administrator's  acconnt  stated  In  their  exceptions  that  thej  were 
creditors  of  the  deceased,  and  they  were  allowed  to  contest  by  the  Probate 
Conrt»  and  the  administrator  appealed,  hot  the  transcript  did  not  show  that 
any  proof  was  taitrodoced  on  the  subject  of  their  being  creditors,  the  pre- 
sumption Is  that  the  Probata  Court  acted  correctly. 

ADMzmsTBATOB  —  Adtancis  bt. —  If  SB  adfflUilstrator  adTance  money  to  pay 
off  a  mortgage  debt  upon  land  for  which  the  estate  Is  not  liable,  because  the 
estate  has  a  junior  mortgage  upon  the  same  land,  and  In  order  to  reliere  the 
tand  from  the  older  mortgaga  and  let  la  the  yoangsr  mortgage  of  the  estate, 
and  a  loss  thereby  ensues,  the  Probata  Gonrt  ounat  allow  Mm  In  his  ac- 
count for  any  portion  of  the  loss  sustained  by  tka  adTancement  thus  made. 

AccouNTB  or  ADMiNiaTBAToaa. —  If  there  Is  a  daM  due  the  estate  of  a  de- 
ceased person,  secured  by  a  mortgage  on  land,  and  another  person  has  a 
prior  mortgage  on  the  same  iaad,  and  tha  administrator,  in  good  faltb.  and 
under  the  belief  that  the  land  la  worth  the  amount  due  on  both  mortgages, 
forecloses  the  mortgage  owned,  by  the  estate,  and  bids  in  the  land  for  the 
amount  due  on  both  mortgagea*  and  adTances  the  maaey  to  pay  Che  prior 
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■iort«ase»  or  iims  money  of  tho  eitato  for  that  imrpom,  the  Probate  Court 
cannot  allow  him,  In  his  account,  a  creiUt  for  the  monegr  lost  bj  the  par- 
chaae  If  the  lalid  proree  to  be  of  less  ralae  than  the  amount  paid  to  dis- 
charge the  prior  mortgage.  If  the  lands  thus  purchased  are  regarded  as 
nsota  of  the  estate^  the  loss  cannot  bo  determined  until  sc^d.  by  order  of 
th«  Probate  Gonrt  It,  howerer,  the  creditors  and  heirs  repudiate  the  pur- 
chase,  and  charge  the  administrator  with  the  entire  amount  paid,  the  land 
wfll  belong  to  the  administrator. 

AvMxnsTBATon  AKD  BvwwTfiwa  PAvrms  or  Dbcbassd. —  The  administrator 
has  no  authority  nor  boa  the  Probate  Court  any  power  to  authorise  him  to 
adTance  money,  or  use  funds  belonging  to  the  estate  for  the  purpose  of  car- 
rying on  business  with  the  surviring  partner  of  the  Intestate,  and  If  be 
does  so,  and  loss  thereby  aecmes  to  ths  estate,  he  cannot  be  allowed  for  the 
same  in  his  account.  The  administrator  has  no  authority  to  Intermeddle 
with  partnership  alfalrs,  except  to  call  upon  the  surrlTlng  partner  to  close 
op  the  same  and  account  to  him. 

•am: — Nether  the  administrator  nor  the  Probate  Court  have  any  power  to 
change  the  order  in  which  the  debts  of  the  estate  are  directed  to  be  paid  by 
the  Act  relating  to  the  estates  of  deceased  persons,  and  an  order  of  the 
Probate  Court,  made  with  the  consent  of  the  administrator,  directing  him  to 
pfty  partnttshlp  debts,  before  the  debts  of  the  estate  are  paid,  is  Told,  and 
If  he  obey  tho  sslie  he  cannot  he  allowed  la  his  aeeount  the  money  used 
until  aU  the  debts  of  the  estate  are  paid. 

Appeal  from  the  Probate  Court,  Tehama  Oonnty. 

Weeks,  Johnston,  and  Morrison  stated  in  their  written  excep- 
tionB  to  the  aooonnt  of  the  administrator  that  they  were  cred- 
itors of  the  deceased.  The  contestants  appealed  from  the 
order  of  the  Probate  Gonrt  allowing  the  items  objected  to. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

W.  H.  Bhodes,  for  Appellants. 
Bngene  OasaerUf,  also  for  Appellants. 

The  order  of  August  6th  purports  to  authorize  the  adminis- 
trator to  pay  ''out  of  the  private  funds''  of  the  estate  of 
llfiner,  deceaaed,  five  thousand  dollars  to  the  surviving  partner, 
for  the  purpose  of  ''liquidating  certain  obligations  of  tho 
firm/'  made  befoi«  Miner's  decease,  "  and  to  increase  the  cap- 
ital stock  of  said  firm,"  etc 

Such  an  order  was  not  within  the  jurisdiction  of  the  Probate 
Court,  on  several  grounds. 

If  die  purpose  was  (as  is  held  out  by  the  language  employed) 
to  pay  off  certain  debts  of  the  firm  of  Miner  ft  Paynes,  grow- 
ing oat  of  contracts  of  the  firm  before  Miner's  decease,  such 


c 


f 


52  Tompkins  if 4  Wbqbks  ^i  at  [Snp.  Ct.. 


Avgoment  for  Af9«Uitiit9. 


debts  could  only  becotaid  a  cbarge  against  the  estate  in  the 
event  of  the  insolvency  of  the  surviving  partner,  who,  having 
the  assets,  was  of  course  alone  liable  for  them  in  th^  first 
place.  {Lawrence  v.  Trustees,  ete.,  2  Denio,  677 ;  S«  O.  [below] 
11  Paige,  80;  Bloodgood  v.  Bruen,  4  Seld.  362,  369,  371; 
Voorhies  v.  ChUds,  17  '^.  T.  354,  355-7,  examining  all  the 
authorities.)  With  the  debts  due  by  the  firm,  the  executor 
has  no  concern  and  no  right  to  intermeddle  in  the  matter.  (4 
Seld.  369,  370.) 

In  that  event,  (the  surviving  partner's  insolvency,)  the  Pro- 
bate Act  has  prescribed  a  mode  of  payment  by  special  provi- 
sions, under  which  all  creditors  of  an  estate  are  required  to 
make  presentation  and  proof  of  their  tSaime,  whether  contini- 
gent  or  absolute,  for  allowance  by  the  administrator  and  Pro- 
bate Judge,  and  upon  rejection  to  prosecute  the  same  in  a 
District  Court     (Prob.  Act,  Sees.  180,  132,  184,  244.) 

It  is  not  "within  the  jurisdiction''  of  a  Probate  Oburt  or 
Judge  to  act  upon  a  claim  or  debt  against  an  estate,  or  allow 
or  authorize  the  payment  of  it  by  an  administrator^  in  any 
other  manner.  Consequently^  in  this  aspect,  the  order  of 
August  5th  was  a  mere  nullity. 

The  purchase  of  the  land  at  the  mortgage  sale,  and  all  the 
transactions  connected  with  it,  the  loan,  the  allowance  of  the 
credits  in  the  accounts,  etc.^  were  illegal  and  unauthorised, 
and  beyond  the  power  of  the  Court,  or  of  the  adininistrator. 

There  is  probably  no  case  in  which  an  executor  can  law- 
fully make  a  purchase  of  property,  except  where  the  transac- 
tion is  necessary  for  the  protection  of  the  estate,  and  at  the 
aame  time  involves  it  in  no  expenditure  or  liability;  as  wiiere, 
upon  a  foreclosure  sale,  the  executor  holding  the  first  ot  only 
mortgage,  and  the  property  being  probably  about  to  sell  for  a 
fium  far  below  its  value,  and  below  the  amount  due  on  the 
mortgage,  he  bids  it  in  for  the  benefit  of  the  estate,  and  holds 
it  precisely  as  he  had  held  the  mortgage.  That  was  the  ease 
in  ClMh  V,  Clcwh,  8  Pai.  152,  167-8,  relied  on  by  respondent's 
counsel. 

That,  however,  was  very  far  fxom  being  the  case  in  hand. 


Julj).  1864.]  ToKPKms  v.  Wssss  e^a2.  68 


AtguAieitt  tOf  Rcltpottdeiit 


Here  the  administaratar  held  the  seeond  mortgage,  and  rmder- 
iodk  to  btiy  in  the  property  and  pay  off  a  prior  mortgage  for 
two  thonsand  nine  htindred  and  tibirty  dollars  and  ninety-fonr 
cents,  part  of  which  be  had  to  borrow;  while  it  doea  not 
appear  that  such  a  step  was  neeeesary  for  the  protection  of  the 
estate,  or  has  been  of  any  benefit  to  it,  or  that  the  property 
sold  below  its  value.  Bnt,  on  the  contrary,  it  appears  from 
the  administrator's  own  testimony,  that  it  brought  more  thaii 
it  was  worth,     {Wilcox  v.  Smith,  20  Barb.  840,  841.) 

Jennvson  v.  Hapgood,  10  Pick.  77,  is  also  relied  upon  by 
respondent's  counseL  In  that  case  it  was  held  that  where  an 
executor,  not  having  assets,  advances  his  own  money  to  redeem 
land  of  his  testator  mortgEiged  for  less  than  its  value,  and  to 
present  a  foreclosure,  he  is  entitled  to  interest  on  his  advances. 
But  the  material  facts  in  that  case  which  distinguishes  it  from 
this  is,  tiiat  the  exeeutor  had  paid  out  his  own  money  and 
taken  the  title  to  himself  and  another  as  his  agent,  who  after- 
wards conveyed  to  him,  and  the  only  question  was  whether 
the  sale  should  be  vacated  for  the  benefit  of  the  tefiftator's 
heirs,  up<m  refunding  to  the  executor  his  advances  with  inter- 
est    (lb.  91,  92,  101.) 

The  very  most  that  can  be  claimed  in  favor  of  tiie  adminis- 
trator is,  that  in  a  proper  proceeding  had  either  in  the  Probate 
Courts  or  more  probably  in  chancery,  as  indicated  in  Knight's 
Estate,  12  CaL  208,  he  should  be  aDowed  to  sell  the  property 
thus  purchased  by  him  without  authority,  and  apply  the  pro- 
ceeds, less  the  amount  of  the  Toomes'  mortgage,  as  assets  of 
the  estate;  leaving  the  question  of  protection  to  him  in  case 
of  loss  upon  such  sale  to  be  then  settled  upon  a  proper  show- 
ing between  him  and  all  the  parties  in  interest  (8  Pai.  157- 
8;  Rosseter  v.  Oossit,  15  N.  H.  38,  42-45;  Wilcox  t.  armth, 
26  Barb.  816,  840,  341,  864,  856.) 

Oeorge  Cadwdlader,  for  Bespondent 

In  the  consideration  of  the  question  now  under  examination^ 
it  will  be  seen  that  tEe  purchase  of  the  mortgaged  property, 
and  the  payment  of  the  Toomes'  mortgage,  was  one  of  those 
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eonunon  transaetioiia  illustrated  every  day  in  business  oammu- 
nities,  that  as  yet  no  loss  has  accrued  to  the  estate  theref  rom, 
and  liiat  ihe  property  purchased  is  now  part  of  the  assets  of 
the  estate,  and  as  such,  liable  to  the  jurisdiction  of  the  Pro^ 
bate  Court  as  any  odier  property  belonging  to  said  estate. 
(4  Edwards'  Ch.  718.) 

Willie  it  is.  true  that  the  act  of  purchase  was  without  ante- 
oedent  authority  from  the  Probate  Court,  and  the  administrator 
acted  at  his  peril  in  making  the  purchase  still,  the  subsequent 
ratification  of  the  Probate  Court  was  equivalent  to  previous 
authority  vested  in  the  administrator  to  make  the  purchase. 

The  '^ Estate  Act''  does  not  pretend  to  define  the  powers 
and  duties  of  administrators  or  executors  in  all  cases,  nor  of 
die  Probate  Court  The  "  control  and  preservaticm  of  estates," 
is  given  to  the  former,  subject  to  the  supervision  of  the  latter. 

In  Daytcm  on  Surrogates,  page  483,  it  is  remarked  that: 
''An  executor,  however,  is  only  required  to  manage  the 
estate  in  his  dbai^  as  a  prudent  man  would  his  own ;  and  in 
ease  of  loss,  the  question  of  liability  depends  upon  the  partic- 
ular ciicnmstances  of  the  case.  He  is  not  chargeable  with  the 
oonsequenoes  of  a  disastrous  exercise  of  his  discretion,  unless 
accompanied  with  such  negligence  as  raises  a  presumption  of 
wilful  misoonduet" 

In  JenrUson  v.  Hapgood,  10  Pickering,  78,  it  was  decided: 
^That  if  an  executor  not  having  assets  advances  his  own 
money  to  redeem  land  of  the  testator,  mortgaged  for  less  than 
its  value,  and  to  prevent  a  foreclosure,  he  is  entitled  to  inter- 
est on  the  money  advanced." 

Our  statute  does  not  contain  a  proliibition  against  the  exer- 
cise of  power  not  granted.  Nor  are  the  powers  of  the  Pro- 
bate Judge  defined  with  any  precision,  while  the  majority  of 
acts  which  every  administrator  is  called  upon  to  perform  are 
not  expressly  warranted  by  the  statute. 

At  his  peril  he  pays  ta^ces,  insurance,  and  the  costs  of  repairs, 
assessments  on  stock  belcmging  to  the  estate,  invests  the  sur- 
plus money  thereof,  and  does  a  hundred  other  things  necessary 
to  preserve  the  estate,  without  being  able  to  point  to  the  see- 
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don  of  the  statute,  which  gives  him  express  authority  so  to  do. 
The  Probate  Court,  reviewing  these  and  kindred  acts  of  the 
administrator,  considers  not  the  question  of  power,  or  want 
of  power,  but  satisfies  itself  whether  the  payments  were  neces- 
sary to  preserve  the  estate,  and  whether  the  administrator^  in 
making  them,  acted  in  good  faith.  Satisfied  on  these  points, 
the  payments  will  be  allowed.    (3  Bradford,  13.) 

Executors  are  not  liable  for  the  loss  of  funds  of  the  estate, 
if  they  act  with  ordinary  diligence;  nor  for  the  mismanage- 
ment or  insolvency  of  their  agents  which  they  could  not  foresee 
or  control     (6  Watts,  485.) 

Payments  made  by  executors  or  administrators  in  good  faith, 
win  be  allowed.  (6  Greenleaf,  127;  10  Pickering,  77;  2 
Ashmead,  437;  11  Harris,  95.) 

^^  Executors  will  be  justified  in  pursuing  a  course  which  a 
judicious  man  would  do  under  the  same  circumstances,  look- 
ing alone  to  his  worldly  interests.*'  (Kee  v.  Kee,  2  Grattan, 
116.) 

Quided  by  principle  or  authority,  the  Court  will  declare 
that  the  adxninistrator  was  justifiable  in  making  the  purchase, 
and  paying  off  the  Toomes  mortgage,  and  that  the  order  of 
the  Probate  Court  was  correct  affirmixig  the  act  of  the  admin* 
istrator. 

We  now  propose  to  consider  the  question  whether  the  Pro- 
bate Couft  had  the  power  to  make  the  order  of  May  5th,  1861, 
directing  the  administrator  to  pay  the  surviving  partner  the 
sum  of  five  thousand  dollars. 

The  appellants  make  it  a  question  of  a  naked  want  of 
power;  not  contending  that  the  advance  was  injurious  to  the 
estate  or  the  creditors  thereof. 

Indifferent  observation  will  detect  a  great  difference  between 
this  power  and  one  which  orders  a  payment  that  directly 
diminishes  the  assets  of  an  estate.  Here  the  power  invoked 
was  one  that  tended  to  preserve  and  increase  the  value  of  the 
estate,  to  the  manifest  advantage  of  both  heirs  and  creditors^ 
while  the  argument  of  appellants'  counsel  assimilates  it  to  a 
power  that  would  authorize  the  Probate  Court  to  direct  the 
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payment  to  persons  having  no  claims  upon  -the  estste  of  latge 
sums  of  money,  to  the  direct  detriment  of  both  heirs  and  cred- 
itors—  and  in  this  lies  the  vice  of  appellants*  argument — most 
fully  proved  by  the  objects  of  and  the  consequences  which 
result  from  the  exercise  of  these  widely  variant  powers. 

Executors  and  administrators  are  charged  with  the  value. of 
all  property  embracedvin  the  inventory,  and  by  the  one  hun- 
dred and  ninety-eighth  section  of  the  Estate  Act,  the  interest 
of  a  decedent  in  a  firm  is  required  to  be  "appraised  and 
inventoried  as  other  property,*'  but  to  the  surviving  partner 
is  given  the  right  to  continue  in  possession  of  the  effects!  of 
the  copartnership,  and  to  settle  its  business,  subject  to  the 
surveillance  of  the  Probate  Judge,  and  to  the  administrator  is 
given  authority  to  maintain  any  action  against  him  that  his 
intestate  could.  > 

The  administrator  is  therefore  to  see  that  the  surviving 
partner  does  not  abuse  his  trust  by  sacrificing  or  squandering 
the  properly  of  the  firm,  in  which  case  it  is  the  duty  of  the 
administrator  to  interfere  and  apply  for  a  receiver  to  take 
charge  of  the  assets  and  settle  the  business  of  the  firm.  Thus, 
Story  on  Partnerships,  section  three  hundred  and  forty-eight, 
says:  "The  survivors  are  «ititled  to  close  up  the  affairs  of 
the  firm,  to  collect  and  adjust  the  debts  due  to  it,  and  to  pay 
its  debts  and  discharge  its  liabilities.  They  are  also  boxmd  to 
apply  the  partnership  property  to  the  like  purposes  with 
reasonable  diligence.  If  they  are  negligent  in  the  discharge 
of  their  duties  in  these  particulars,  Courts  of  equity  will  in- 
terfere, and  upon  the  application  of  the  representatives  of  the 
deceased  partner,  appoint  a  receiver,  and  order  a  sale  of  the 
partnership  property,  and  wind  up  the  affairs  of  the  firm. 
(Evans  v.  Evam,  9  Paige,  178.) 

Notice  of  an  application  for  an  order  to  heirs  and  creditors 
is  only  necessary  when  required  by  the  Estate  Act  —  in  other 
cases  it  may  be  omitted.  The  Probate  Judge  makes  number- 
less orders  affecting  the  estate,  without  notice  being  given 
thereof. 

Thufly  under  section  one  hundred  and  twenty-one,  he  sets 
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apart  property  exempt  from  ezecution;  tinder  section  one 
hundred  and  twenty-two,  makes  the  allowance  for  the  family 
<rf  the  deceased;  nnder  section  one  hundred  and  thirty-two, 
he  approves  of  claims  against  the  estate;  nnder  section  one 
hundred  and  fifty-two,  he  approves  the  sale  of  the  personal 
property  of  the  estate;  nnder  section  two  hundred  and  one, 
he  orders  a  debt  dne  the  estate  to  be  compounded.  (Dayton, 
283.) 

By  the  Court,  Sawteb,  J. 

On  the  9th  of  October,  1882,  the  respondent,  Tompkins,  as 
administrator  of  P.  L.  Miner,  deceased,  filed  his  first  annual 
aecount,  and  asked  (iiat  a  day  for  the  settlement  be  appointed 
and  his  account  allowed.  A  day  having  been  appointed  for 
the  purpose,  the  appellants,  Weeks,  Johnston  and  Morrison, 
appeared  and  filed  exceptions  to  certain  items  charged  by  the 
administrator  in  his  account,  alleging  themselves  to  be  cred- 
itors of  the  estate.  The  administrator  objected  to  the  filing 
of  their  exceptions,  and  moved  to  strike  them  out,  on  the 
ground  **  that  it  does  not  appear  from  said  exceptions  that  said 
contestants,  or  either  of  them,  is  interested  in  the  said  estate ; " 
which  objection  and  motion  was  overruled.  After  an  adjourn- 
ment, the  administrator  again  objected  to  "the  contestants 
appearing,  for  Uie  reason  that  neither  of  them  come  within  the 
provisions  of  the  statute  authorizing  persons  to  appear  and  con- 
test administrator's  accoimts;'*  which  objection  was  also  over- 
mled,  and  the  respondents  now  insist  upon  these  objections. 
Under  sections  two  hundred  and  twenty-six  and  two  hundred 
and  thirty-four  of  the  Probate  Act,  "  any  person  interested  in 
the  estate  may  appear  and  file  his  exceptions  in  writing  to  l^e 
account,  and  contest  the  same/^  A  creditor  is  interested  in 
the  estate  within  the  meaning  of  these  provisions.  But  it  is 
insisted,  that  thare  was  no  proof  that  contestants  were  cred- 
itors—  that  it  iiB  not  sufficient  to  allege  in  the  exceptions,  that 
they  are  credited  without  proving  the  allegation^  The  point 
of  the  objection  taken  in  thd  Court  below,  was  not  that,  tlier^ 
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was  a  defect  of  proof,  or  no  proof.  If  that  was  the  objection 
it  Bhould  have  been  specified.  The  objection  was,  that  '^it 
does  not  appear  from  the  exceptions/'  that  contestants  are 
interested — not  from  the  proofs — and,  that  '*  neither  of  them 
come  within  the  provisions  of  the  statute,"  etc  '  The  point  of 
the  objection  evidently  was,  that  a  creditor  is  not  entitled  to 
contest  If  it  referred  to  proof,  it  does  not  appear  whether 
any  proof  was  introduced  or  not,  or  if  so,  what  proof.  If  it 
related  to  a  question  of  fact  dependent  on  proof,  the  Court 
determined  the  fact  against  the  respondent,  and  we  cannot 
review  its  action  without  knowing  whether  it  acted  upon  evi- 
dence or  not,  and  if  so,  upon  what  evidence.  There  is  nothing 
to  show  that  the  allegation  of  the  interest  of  the  contestants 
was  controverted,  and  the  presumption  is,  that  the  fact  was 
correctly  determined  by  the  Court 

One  A.  G.  Toomes  held  a  mortgage  on  a  rancho,  executed 
by  Alpaugh  and  Salisbury,  for  a  part  of  the  purchase  money. 
The  amount  due  on  the  mortgage  July  26,  1862,  including 
interest,  etc.,  was  two  thousand  nine  hundred  and  thirty  dol- 
lars and  ninety-four  cents.  Alpaugh  and  Salisbury,  in  the  life- 
time of  deceased,  executed  in  his  favor  a  second  mortgage  on 
said  rancho  to  secure  the  payment  of  one  thousand  dollars 
borrowed  money,  and  interest  at  three  per  cent  per  month, 
which  sum,  including  interest,  etc.,  on  the  said  26th  day  of 
July,  amounted  to  two  thousand  two  hundred  and  thirteen  dol- 
lars and  forty-four  cents.  One  HoUister  held  a  third  mortgage. 
The  administrator  brought  suit  to  foreclose  the  second  mort- 
gage^ making  the  holders  of  the  other  mortgages  parties.  A 
jud^ent  of  foreclosure  was  entered,  and  the  several  sums 
above  mentioned  were  directed  by  the  judgment  to  be  paid,  in 
the  order  named.  At  the  sale  under  the  judgment,  the  adminis- 
trator, with  A  view  of  protecting  the  estate,  and  on  the  supposi- 
tion that  the  property  was  worth  more  than  the  amount  due  on 
the  first  mortgage,  in  good  faith,  but  acting  upon  his  own  judg- 
ment, without  any  application  to,  or  direction  from  the  Pro- 
bate Court,  bid  off  the  rancho  at  five  thousand  dollars.  Kot 
having  cash  in  hand  sufficient  for  the  purpose,  he  borrowisd  a 
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considerable  portion  of  the  money  at  three  per  cent  per  month 
interest,  with  which  to  pay  the  amount  due  on  the  first  mort- 
gage. He  paid  the  full  amounty  vLe:  two  thousand  nine  hun- 
dred and  thirty  dollars  and  ninety-four  cents.  This  item,  thus 
paid  upon  his  own  responsibility,  without  any  authority  from 
the  Probate  Court,  and  the  items  of  interest  on  the  money 
borrowed  to  enable  him  to  make  the  payment,  are  objected  to 
by  the  contestants.  The  items  were  allowed,  and  the  allow- 
ance is  assigned  as  error.  Alpaugh  and  Salisbury  were  insol- 
vent at  the  time,  and  there  was  no  prospect  of  making  the 
money,  unless  it  could  be  made  out  of  the  mortgaged  prop- 
erty. The  Court  found  as  a  fact,  that  the  transaction  was 
made  by  the  administrator  in  good  faith,  believing  it  to  be  for 
the  advantage  of  the  estate;  that  the  rancho,  at  the  time  of 
the  purchase,  was  worth  five  thousand  dollars,  although  the 
only  witness  (Toomes)  who  testified  on  this  point  stated,  on 
eroas-ezamination,  that  he  did  ''not  think  the  land  would 
have  sold  for  five  thousand  dollars."  And  it  is  pretty  evi- 
dent from  the  testimony,  that  it  was  not  a  very  safe  purchase 
at  that  amount. 

It  is  insisted  that  an  administrator  is  only  required  to  manage 
the  estate  in  his  charge  as  a  prudent  man  would  his  own; 
that  in  ease  of  loss  the  question  of  liability  depends  upon  the 
particular  circumstances  of  the  case ;  that  he  is  not  chargeable 
with  the  ccmsequences  of  a  disaa^trous  exercise  of  his  discretion, 
nnleas  aooompanied  with  such  negligence  as  raises  a  presump- 
tion of  wilful  nlisconduct ;  that  in  this  case  no  such  negligence 
exists;  that  the  administrator  acted  in  good  faith,  and  as  a 
prudent  man  would  have  done  in  the  management  of  his  own 
affairs,  and  that  he  ought  to  be  exonerated  from  the  conse- 
quence of  his  error  in  judgment,  if  there  be  any;  and  upon 
this  principle  the  Court  below  appears  to  have  determined  the 
question.  But  conceding,  for  the  purposes  of  the  aigument, 
the  principle  to  be  correct,  to  render  it  applioable,  the  action 
of  the  administrator  must  be  in  a  matter  where  the  discretion 
exists.  It  most  be  an  act  which  the  law  authorizes  him  to 
vperfoim — one  within  the  general  scope   of  his   powers   as 
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administrator*.  An  administrator  has  no  right  to  speculate 
with  the  moneys  belonging  to  the  estate  with  the  idea  that  he 
can  make  large  profits^  and  greatly  enhance  its  value.  If  he. 
sees  an  opportunity  where  he  can  purchase  a  farm  for  five 
thousand  dollars^  which  he  is  oonfid^it  he  can  sell  within  a 
few  days  for  ten  thousand  dollars,  and  makes  the  purchase 
with  the  funds  of  the  estate,  and  it  turns  out  to  be  a  losing 
operation,  he  will  be  chargeable  with  the  loss,  no  matter  how 
pure  his  motives  or  how  enticing  the  prospect  may  have  been. 
He  would  urge  in  vain  as  a  defense,  that  the  property  was 
well  worth  ten  thousand  dollars  at  the  time;  that  careful 
business  men  regarded  it  as  an  excellent  operation;  that  he 
acted  in  good  faith  with  the  confident  and  reasonable  expecta- 
tion that  he  should  double  the  assets  of  the  estate.  Such  an 
operation  is  not  one  intrusted  by  the  law  to  his  discretion.  It 
is  not  within  the  general  scope  of  his  powers  as  administrator. 
And  yet  in  what  respect  would  such  a  transaction  differ  in 
principle  from  the  one  under  c<msideration  ?  The  prior  mort- 
gage of  Toomes  vhjls  not  a  charge  against  the  estaie.  No  part 
of  it  could  ever  have  been  paid  out  of  the  assets  of  the  estate. 
It  is  true,  the  estate  held  a  subsequ^it  mortgage,  which  might 
be  utterly  lost  unless  the  mortgaged  property  could  be  made 
to  pay  it.  But  substantially,  when  reduced  to  its  elements, 
the  real,  and  only  question  with  the  administrator  was,  will  it 
be  a  good  speculation  for  the  estate  to  buy  the  rancho  at  two 
thousand  nine  hundred  and  thirty  dollars  and  ninety-four  cents  ? 
Can  I  make  for  the  estate  by  the  speculation  the  sum  of  two 
thousand  two  hundred  and  thirteen  dollars  and  forty-four  cents, 
more  or  less?  For  it  does  not  affect  the  principle  in  the 
least,  whether  he  saves  that  amount  of  indebtedness  which  he 
would  otherwise  lose,  or  makes  the  same  amount  as  an  original 
speculation,  pure  and  simple,  by  the  use  of  the  funds  of  the 
estate  in  the  purchase  of  lands,  where  no  indebtedness  againfity 
or  charge  upon  the  estate  existed. 

We  have  been  referred  to  no  case  by  the  respondent— and 
we  have  been  unable  to  find  one  —  where  an  administrator  has 
been  exonerated  from  loss  under  similar  dircumstaHces,  or  upon  j 
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Bimilar  principles ;  on  the  oontraiy,  the  ease  of  Enighfa  Estate, 
12  Cal.  208,  is  directly  in  point  the  other  way. 

The  fact  disclosed  hy  the  record  in  that  case  are  very 
nearly  analogous  to  the  facts  in  the  case  under  consideration. 
As  they  are  imperfectly  stated  in  the  report  of  the  case,  we 
state  them  very  fully,  as  they  appear  ixi  the  record.  They  are 
as  follows: 

Knight  in  his  lifetime  purchased  one  undivided  fifth  of  the 
Snscol  Bancho.  At  the  time  of  the  purchase  and  of  Knight's 
death,  there  was  a  mortgage  upon  the  rancho  for  twenty-five 
thousand  dollars.  But  Knight  was  not  personally  liable  for 
the  money  secured.  The  interest  of  Eoiight's  estate  in  the 
rancho  was  appraised  at  twenty-four  thousand  dollars.  The 
mortgagee  was  threatening  to  foreclose,  and  the  administra- 
tor, in  good  faith,  thinking  to  promote  and  protect  the  interest 
of  the  estate,  entered  into  an  arrangement  with  the  mortgagee, 
hy  which  he  was  to  pay  in  cash  two  thousand  five  hundred 
dollars,  and  interest  on  two  thousand  five  hundred  dollars 
more,  malfing  in  all  five  thousand  dollars,  or  one  fifth  of  the 
whole,  corresponding  to  the  interest  in  the  land  held  by  the 
estate.  The  mortgagee,  on  his  part,  In  consideration  ot  the 
arrangement,  agreed  in  writing  not  t&  foreclose  as  against 
the  estate,  until  after  the  title  should  be  confirmed  by  the 
Land  CoDunissioners,  before  whom  the  claim  was  pending; 
and  after  such  confirmation,  upon  the  payment  of  the  remain- 
ing two  thousand  five  hundred  dollars  and  interest,  to  release 
and  discharge  the  entire  mortgage  as  to  the  undivided  fifth 
held  by  the  estate.  At  the  time  of  this  arrangement  the  value 
of  the  interest  of  the  estate  had  depreciated  to  twenty  thousand 
dollars,  but  in  the  opinion  of  competent  judges  of  real  estate 
there  was  a  prospect,  and  it  was  confidently  expected,  that  it 
would  soon  largely  appreciate  again.  The  administrator  paid 
the  two  thousand  five  hundred  dollars,  and  continued  thereafter 
to  pay  interest  on  the  remaining  sum  due  in  pursuance  of  the 
arrangement.  The  title  was  at  length  confirmed,  but  ^till 
the  land  continued  to  depreciate  in  value.  The  mortgagee, 
after  the  confirmation,  again  threatened  to  foreclose  and  sell, 
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to  prevent  which  the  admiiiistrator,  by  order  of  the  Probate 
Court,  sold  the  said  property  for  three  thousand  five  hundred 
dollars,  that  being  the  highest  amount  that  could  then  be 
obtained.  The  sale  was  confirmed,  and  a  portion  of  the  pro- 
ceeds sufficient  for  the  purpose,  by  order  of  the  Court,  applied 
to  the  satisfaction  of  said  remaining  sum  of  two  thousand  fi\e 
hundred  dollars,  due  on  the  mortgage.  The  result  was  a  loss 
of  two  thousand  four  hundred  and  sixteen  dollars  and  sixty- 
seven  cents,  which  sum  the  administrator  claimed  to  have 
allowed,  on  the  grounds  that  he  had  acted  in  good  faith  and 
as  a  prudent  man  would  have  done  under  the  circumstances, 
and  that  the  approval  of  the  sale  and  application  of  the  pro- 
ceeds by  the  Probate  Court  was  a  ratification  of  his  acts. 
On  exception  to  this  item  the  Probate  Court  refused  to  allow 
it^  and  the  administrator  appealed. 

The  principles  applicable  to  such  cases  are  so  clearly  and 
forcibly  stated  by  Mr.  Justice  Baldwin  in  deciding  the  case 
that  we  quote  his  language  at  length.  At  page  two  hundred 
and  seven  he  says :  ''  This  is  unquestionably  a  hard  case  on 
the  administrator,  for  he  seems  to  have  acted  in  good  faith. 
But  we  cannot  redax  or  set  aside  the  rules  of  law  to  suit  the 
exigencies  of  particular  cases  or  relieve  individual  instances  of 
hardship. 

'^  The  statutes  of  this  State  do  not  allow  an  administrator  to. 
pay  even  the  debts  due  by  an  intestate,  except  in  a  particular  < 
way.  Certainly  they  do  not  allow  him  to  pay  money  not  due 
by  an  intestate,  upon  an  idea  that  the  payment  might  be  ben- 
eficial to  the  estata  He  is  to  take  care  of,  manage  and  pre- 
serve the  estate  committed  to  him;  but  this  does  not  mean 
that  he  is,  at  discretion,  to  pay  off  all  incumbrances  resting  on 
the  property,  upon  the  notion  that  the  property  may  increase 
in  value,  and  thereby  a  speculation  may  be  made  for  the  estate. 
If  this  were  so,  an  administrator  might  consume  all  the  assets 
of  the  estate  in  clearing  the  title  to  a  portion  of  the  property, 
and  then  the  property  might  turn  out  to  be  valueless  or  worth 
but  little.  If  a  case  should  arise  in  whidi  a  great  sacrifice 
would  «isue  unless  money  were  paid  to  discharge  an  incum- 


July,  1864.]  T01CFXIH8  V.  Weeks  etoL  63 


Opinion  of  tho  Coort 


bianoe,  it  is  not  impossible  that  a  Court  of  chancery  might 
order  the  expenditure  of  the  money  needed  to  remove  snch 
incombrance.  The  rule  of  equity  is  that  a  trustee  has  a  right, 
in  questions  of  responsibility  and  difficulty,  to  seek  the  direo- 
tiati  of  a  Court  of  chancery,  touching  his  conduct  in  the  trust, 
and  that  the  decree  of  the  Court  is  a  protection  to  him.  But 
if  he  undertakes  to  go  beyond  the  strict  line  of  his  duty  aa 
the  law  defines  it,  he  acts  upon  his  own  responsibility,  and 
Trhile  he  can  receive  no  profit  from  a  successful  issue  of  his 
inTestment  he  must  bear  the  loss  of  a  failure.  It  would  be  a 
most  dangerous  precedent  to  hold  that  an  administrator  may 
speculate  with  the  funds  of  the  estate,  or  pay  charges  not 
allowed  by  law,  though  solely  with  a  view  of  benefiting  the 
estate,  and  then  throw  the  loss  upon  the  estate,  and  assign  his 
good  intentions  aa  a  defense  to  the  injurious  consequences  of 
his  acts. 

^The  administrator,  in  the  absence  of  special  authority^ 
must  administi^r  the  estate  as  he  finds  it,  paying  taxes  and  other 
Btbcessary  expenses,  and  doing  such  other  acts  as  are  neeeesary 
to  preserve  it  as  left;  he  cannot  advance  money  to  remove 
incumbrances,  unless  his  intestate  was  bound  to  pay  the  money. 
If  he  takes  the  responsibility  of  improving  the  estate  or  befe- 
taring  the  title  in  this  way,  it  must  be  at  his  own  risk.  The 
loss  cannot  be  visited  upon  the  heirs  who  gave  him  no  author- 
ity to  cause  it  Nor  can  he  ask  legal  protection  when  he  has 
himselfy  though  with  the  best  motives,  gone  beyond  the  pro- 
visions  of  the  law." 

The  principles  thus  laid  down  are  decisive  of  the  question 
under  consideration.  This  record  certainly  does  not  present  a 
more  meritorious  case,  than  that  in  the  matter  of  Knight's 
Estate,  li  there  is  a  IoaB>  then,  it  must  fall  upon  the  adbtnin* 
istrator. 

But  the  lands  purchased  still  remain  in  the  hands  of  the 
administrator  unsold,  and  are  classed  by  him  as  a  portion  of 
the  assets  of  the  estate.  If  the  creditors  repudiate  the  pur^ 
diase,  and  charge  the  administrator  with  the  entire  amount 
ptid,  the  property  purchased  wiU  belong  to  him.    They  oan-* 
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not  compel  him  to  sustain  the  loss  of  the  entire  amount  paid, 
including  interest,  and  also  avail  themselves  of  the  landd  puiv 
chased  as  assets  of  the  estate.  But  if  the  lands  are  to  be 
regarded  and  administered  ae  assets,  the  condition  of  the  estate 
is  not  yet  such  as  to  enable  the  Probate  Court  to  pass  upon 
this  item.  It  will  be  necessary  to  reserve  the  question  till  the 
lands  are  sold,  and  the  amount  of  the  actual  loss  ascertained. 
At  the  time  of  Miner's  decease,  he  was  a  partner  with  one 
Jaynes  in  the  erection  of  a  flouring  mill*  It  does  not  appear 
what  progress  had  been  made  in  the  enterprise  at  the  time  of 
intestate's  death.  On  the  fifth  of  August,  several  months  after 
hia  decease,  Jaynes^  the  surviving  partner,  presented  to  the 
Probate  Judge  of  Tehama  County  a  petition  stating  the  part- 
nership; that  previous  to  Miner's  decease  the  firm  were 
engaged  in  erecting  the  flouring  mill  mentioned,  and  had 
entered  into  contracts  for  the  construction  thereof,  which  were 
still  in  force  and  binding  upon  the  firm ;  and  since  the  decease 
of  Miner,  petitioner  had  been  engaged  in  erecting  said  mill 
and  carrying  out  the  contracts  made  by  the  firm  in  the  life- 
time of  decedent;  that  the  assets  of  the  firm  at  the  time  of 
filing  petition,  including  cost  of  mill  thus  far  (forty  thousand 
six  hundred  and  four  dollars)  were  sixty-two  thousand  two 
hundred  and  twenty-nine  dollars  and  twenty-^ight  cents;  that 
in  erecting  the  mill  and  carrying  out  the  contracts  a  larger 
amount  of  money  had  been  required  than  he  could  realize 
from  the  sale  of  property  of  and  collection  of  the  debts  due 
the  firm;  that  to  meet  the  obligations  of  the  fixm  arifling  out 
of  said  contracts  it  was  necessary  to  have  immediately  ten 
thousand  dollars;  that  he  could  not  collect  the  mcmey,  or 
borrow  it  except  at  high  rates  of  interest;  and  that  it  vfta 
necessary  to  have  this  amount  of  mcmey  to  protect  the  inter- 
est of  the  estate  of  decedent  in  the  prop^iy  of  the  firm. 
The  amount  of  indebtedness  of  the  firm  is  not  stated.  Upon 
these  representations^  he  asks  an  order  authorizing  and  direct- 
ing the  administrator  to  advance  five  thousand  dollars  out  of 
funds  of  the  estate  to  offset  a  like  amount  to  be  advanced  by 
himself  for  the  purpose  specified.    The  administrator  appends 
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m  admiseion  in  writing  that  the  matters  stated  in  the  petitaon 
are  true,  and  consents  that  the  order  asked  may  be  made. 
On  the  same  day,  -without  any  citation  to,  or  appearance  by 
other  parties  interested  in  the  estate,  the  Probate  Judge,  after 
reciting  the  matters  set  out  in  the  petition,  and  the  necessity 
of  an  appropriation,  '^  ordered  that  said  administrator  of  said 
estate  be  and  be  is  hereby  authorized  to  pay  and  adyance  to 
said  Samnel  Jaynes,  surviving  partner,  out  of  the  private  funds 
of  said  estate  the  sum  of  five  thousand  dollars,  for  the  pur* 
pose  of  liquidating  obligations  existing  against  said  firm, 
growing  out  of  contracts  made  by  said  firm  before  the  decease 
of  decedent  ♦  *  *  The  above  sum  of  five  thousand  dol- 
lars is  to  offset  against  a  like  sum  of  five  thousand  dollars  to 
be  advanced  by  said  surviving  partner,  and  to  increase  tlie 
capital  stock  of  said  firm  by  the  groes  amount  of  said  sums.'' 

The  administrator  net  having  ready  money  of  the  estate  in 
his  hands,  borrowed  for  iiie  purpose  a  large  amount  on  inter 
est  at  three  per  cent,  per  monthj  and  paid  over  to  Jaynes  four 
thousand  seven  hundred  and  six  dollars  and  fifty^three  cents. 
Of  this  sum  four  thousand  doUars  were  borrowed  of  one  Hort, 
and  t  note  for  ten  thousand  dollars,  secured  by  a  mortgage  on 
real  estate  was  assigned  as  security,  with  the  approval  of  the 
Probate  Judge.  The  sums  thus  borrowed  and  paid  over  to 
Jaynes,  and  interest  paid  on  the  money  so  borrowed,  are  items 
charged  in  the  aooount  of  the  administrator,  and  ekcepted  to  by 
the  cMitestants.  At  tbe  hearing  the  Probate  Judge  found  that 
&6  borrowing  of  the  money,  payment  of  interest,  etc.,  were 
necessary  for  carrying  out  the  aforesaid  order  of  the  Probate 
Court  in  paying  the  sum  of  four  thousand  seven  hundred  and 
ax  dollars  and  fifty-three  cents  to  Samuel  Jaynes,  surviving 
partner,  and  that  the  transactions  were  made  by  the  adminis- 
trator in  good  faith,  and  with  a  view  of  furthering  the  best 
interests  of  the  estate.  These  iteme  were  allowed,  and  con* 
testants  excepted.     The  allowance  is  relied  on  as  error. 

If  there  are  degrees  in  error,  in  our  opinion  these  transao* 
tions  of  tiie  administiator  and  Probai)e  Court  are  lees  defensi- 
ble than  thoee  already  diaeussed.     U{>on  a  very  inq)erfect  and 
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VBJUitisEactory  showing,  -without  notice  to  any  of  the  partied 
interested  in  the  estate,  upon  the  request  of  the  surviving 
partner  and  the  consent  of  the  administrator,  upon  the  9flme 
day  the  petition  was  presented  the  Oourt  authorized  and 
directed  the  administrator  to  pay  to  said  surviving  partner 
five  thousand  dollars  out  of  the  assets  of  the  estate;  and  to 
enable  him  to  carry  out  this  order,  authorized  the  administra- 
tor to  borrow  the  mon^  on  interest  at  tiiree  per  cent,  per 
month.  The  Court  had  no  jurisdiction  to  make  the  order, 
and  the  administrator  no  authority  to  execute  it.  The  partr 
nership  was  dissolved  by  the  decease  of  Miner.  The  partner- 
ship property  was  assets  of  the  firm,  and  subject  to  the  exclu- 
sive management  and  control  of  the  surviving  partner.  It 
was  not  assets  of  the  estate  in  the  hands  of  the  administrator. 
Only  the  share  of  the  deceased  in  the  residuum  of  the  partner- 
ship assets,  after  the  affairs  of  the  partnership  should  be  wound 
up  and  the  debts  paid,  would  be  assets  of  the  e^te  in  the 
hands  of  the  administrator. 

The  administrator  had  no  authority  to  intermeddle  at  aU 
with  the  partnership  affairs,  except  so  far  as  he  was  entitled 
to  call  upon  the  surviving  partner  to  proceed  and  close  up  the 
partnership  affairs  and  account  to  him  for  the  share  of  the 
surplus  belonging  to  the  estate.  The  authority  of  the  admin- 
istrator only  extended  to  settling  up  the  affairs  of  the  estate^ 
paying  the  debts  and  distributing  the  remainder,  under  the 
direction  of  the  Probate  Oourt,  to  the  parties  interested. 

Section  two  hundred  and  thirty-nine  of  the  Act  relating  to 
the  '^  estates  of  deceased  persons ''  prescribes  the  order  in 
which  the  debts  of  the  estate  shall  be  paid;  and,  in  case  of  a 
deficiency  of  assets,  section  two  hundred  and  forty*one  pro- 
vides that,  *'  no  Creditor  of  any  one  class  shall  receive  any  pay- 
ment untU  all  those  of  a  preceding  dass  shall  be  fully  paid." 
Neither  the  administrator  nor  the  Probate  Oourt  has  any 
authority  to  change  the  order  of  payments.  But  tibe  direct 
effect  of  the  payment  of  five  thousand  dollars  by  the  adminis- 
trator to  Jaynes,  in  pursuance  of  the  order  in  this  case,  was  to 
transfer  that  amount  of  money  from  the  assets  of  the  estate 
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of  the  deceased  to  the  assets  of  a  <}is8olYed,  and,  perhaps, 
insolvent  partnership*  And  the  result  would  be  to  give  to  l^e 
creditors  of  the  partnership  a  preference'  to  that  extent  over 
the  creditors  of  the  estate,  whereas  the  law  gives  the  prefer^ 
ence,  as  to  that  fund,  to  the  creditors  of  the  estate.  It  would 
be  taking  five  thousand  dollars  from  the  cieditOfB  of  die  estate, 
and  giving  it  to  those  who  have  no  claim  against  the  estate 
unless  the  surviving  partner  is  insolvent  (Lawrences  v.  Tru^ 
tees,  etc.,  2  Denio,  577;  11  Paige,  80;  Bloodgood  v.  Bfueti,  4 
Sold.  362,  369,  871;  Voorhis  v,  ChUds,  17  N-  Y,  364-867.) 

The  transfer  was  made  according  to  the  ezpr^  terms  of  the 
<»der,  ''for  the  purpose  of  liquidating  obligations  existing 
against  the  firm,"  etc. ;  that  is  to  say,  to  pay  the  debts  of  the 
firm  in  preference  to  liie  debts  of  the  estate,  in  case  the  estate 
should  turn  out  to  be  insolvent,  a  contingency  which  seems  to 
be  by  no  means  improbable;  and  ''  to  offset  against  a  like  sum 
of  five  thousand  dollars  to  be  advanced  by  said  surviving  part- 
ner and  to  increase  the  capital  stock  of  said  firm  by  the  gross 
amount  of  said  sums.''  Such,  at  all  events,  is  the  result; 
Whatever  powers  a  Court  of  equity  may  or  may  not  have 
upon  a  proper  showing,  with  the  proper  parties  all  before  it, 
to  authorize  the  administrator  to  use  the  funds  of  the  estate  in 
an  extraordinary  manner  for  the  purpose  of  subserving  the 
interests  of  the  estate,  we  are  clear  that  such  a  diversion  and 
misapplication  of  the  assets  of  the  estate  as  was  made  in  this 
case,  is  beyond  the  powers  of  the  administrator  and  liie  jurist 
diction  of  the  Probate  Court;  and  if  any  loss  results  it  must 
fall  uixm  the  administrator.  If  the  principal  sum  cannot  be 
allowed,  it  of  course  follows  that  the  items  of  interest  paid 
for  the  moneys  borrowed  and  improperly  appropriated  cannot 
be  allowed.  We  cannot  tell  from  the  state  of  the  record  the 
amount  of  loss,  if  any,  sustained  by  the  transactions  con- 
sidered* 

The  fact  does  not  distinctly  appear  in  the  record,  but  we 
infer  from  some  facts  incidentally  stated  in  the  report  of  tho 
administrator,  that  the  partnership  assets  have  all  been  ab- 
sorbed, and  tiiat  a  considerable  amount  of  partnership  debts 
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lune  still  utisatisfied.  It  seems  probable  also,  but  it  does  not 
appear  otherwise  than  by  inference,  that  the  demands  of  the 
contestants  are  against  the  firm.  If  so,  and  the  contestants 
have  availed  themselves  of  the  mon^  paid  over  to  the  surviv- 
ing partner  under  the  order  of  the  Probate  Court  to  increase 
the  amount  received  out  of  the  partnership  assets,  it  would 
seem  to  be  inequitable  that  they  should  also  insist  upon 
ohaigii^.  the  administrator,  and  compelling  him  to  pay  the 
sum  a  second  time  to  enable  them  to  take  a  second  dividend 
out  of  the  assets  of  the  estate.  In  this  way  the  contestants 
would  have  th^  benefit  ci  ten  thousand  dollars  when  there 
^as  really  but  five  thousand  dollars  belonging  to  the  estate  — 
the  administrator,  in  consequence  of  his  mistake,  being  charge- 
able with  the  other  five  thousand  dollars.  Whether  tlie  con- 
testants have  received  any  portion  of  the  mon^  thus  paid 
over  the  record  does  not  disclose. 

This  case,  like  that  of  Knighfs  Estate,  is  a  hard  one  for  the 
Administrator,  and  it  is  greatly  to  be  r^retted  that  one  who 
has  assumed  what  is  usually  a  thankless  trust,  and  who  seems 
to  have  acted  in  good  faith,  and  in  part  at  least  under  the 
sanction  of  the  Probate  Oourt,  should,  through  a  mistake  as 
to  the  eztmt  of  his  authority  and  of  the  powers  of  the  Prc^ 
bate  Court,  be  vi^ted  with  consequences  so  severe  as  seem 
likely  to  result  to  the  administrator  in  this  case.  But  we 
must  administer  the  law  as  we  find  it,  irrespective  of  the 
hardship  of  particular  cases. 

The  item  of  five  hundred  and  thirty*two  dollars  and  three 
cents,  for  sundry  items  paid  on  account  of  the  estate,  was 
properly  allowed. 

The  record  does  not  disclose  facts  sufficient  to  enable  us  to 
determine  whether  the  item  of  eight  hundred  dollars  paid  to 
Hickox  was  pn^rly  allowed  or  not 

The  order  appealed  from  is  reversed,  and  the  cause  remanded 
for  further  pxoceedingk 
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E.  L.  BRADLEY  and  M.  S,  GARDNER  v.  O.  HARKNESS. 

CopAfiTNEBSHip.-^  A  copartnenhlp  to  the  result  of  agreement  between  tiM 
parties  and  one  of  the  firm  cannot  sell  out  his  Interest  In  the  same,  nor 
can  a  strasKer  ^ny  In  tba  same  at  pleasure.  Wliere  such  pmhase  or  sale  to 
made  ioith  the  consent  of  the  firm,  it  works  a  dlsaolntlon  of  the  partnership, 
and  necessitates  the  final  closing  oat  and  settlement  of  the  old  firm. 

l^KA^KCT  nr  CoMHOK. — A  tenancy  in  common  results  from  a  mie  of  law,  by 
which  it  to  controlled  and  governed,  and  each  cotenant  sells  ont  or  Iscmnbera 
Ids  interMt  at  pleasure,  regardless  of  the  knowledge,  or  consent,  or  wishefj 
of  corporators,  wlthoat  affecting  the  legal  relation  existing  between  them, 
beyond  the  going  ont  of  one  and  coming  in  of  another. 

DwaoLUTioN  or  Tskaitct  ih  GoitHeN. —  A  mere  desire  of  one  of  the  tanasta 
In  common  is  safflcient  to  authorise  the  Courts  to  dissolve  the  relatSona 
existing  between  them. 

I>i8aiOLUTioir  ov  Copartnbbship.— A  mere  desira  of  one  of  the  copartners  to 
not  aaffldent  to  authorise  the  Courts  to  deeree  a  dissolution  of  the  same^  and 
a  settlement  of  its  sffairs,  but  cause  must  be  shown. 

OoacpuLim*  iv  an  Acnox  fob  Pabtitiok. —  A  complaint  In  an  action  for  par- 
tition must  SYcr  that  the  cotenants  hold  and  are  in  possession  of  rati  prop- 
erty aa  Joint  tenants  In  common,  .in  which  property  one  or  more  of  them 
have  an  estate  of  Inheritance,  or  for  life  or  lives,  or  for  years;  and  if 
these  avermenta  are  not  made.  It  doea  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Ooifpi.Ai2iT  BY  oiva  Joint  Ow«m  vob  am  Agcoovtiiio  amd  eUbn  ov  Wata 
DzTCH. —  A  complaint  in  an  action  for  an  accounting  touching  the  affairs, 
rents,  and  proceeda  of  a  water  ditch,  and  for  a  sale  of  the  property  and  a 
dlTtsloD  of  the  proceeds,  which  flrst  avera  in  general  terms  a  copartnership 
between  plaintiff  and  defendants  in  the  ditch,  without  averring  any  part- 
nership agreement,  and  then  statea  that  plaintiff  acquired  his  interest  in 
the  ditch  by  the  purchase  of  an  undivided  interest  from  other  persons  than 
defendanta,  doea  not  state  facta  anfflclent  to  eonstltate  a  cause  of  action, 
either  for  a  dissolution  and  aettlement  of  the  affairs  of  a  partaerahlp  or 
for  a  partition. 

Rai^Tioxs  OF  OwNEBS  OF  Watsb  Ditchsb  TO  BACH  OTHBB. —  The  Jolut  pro- 
prietors of  water  dltcfaea  in  the  mining  districta,  in  the  absence  of  any 
apedal  facts  constituting  them  something  else,  art  teaanta  in  common  of 
real  estate,  and  their  rights  in  the  ditches  and  sales  of  water  are  governed 
by  the  law  of  tenancy  in  common. 

PABTrriOK  OF  Watbb  Ditchbb,  A2n>  Takino  Accourv. —  In  an  action  for  par- 
tition of  a  water  ditch,  aa  account  of  the  proceeda  for  water  ratea  can  be 
taken,  and. If  one  of  the  tenants  in  common  holds  a  mortgage  on  the  Interest 
of  his  cotenants,  that  can  be  adjusted  in  the  action  by  an  iM;)pIlcatlon  of 
the  proceeds  of  the  mortgagor's' interest  towards  the  payment  of  the  same. 

FoBBCiiaBUBa  ov  Hobtqaob  ta  Action  fob  Pabtition. —  In  an  action  for  par- 
tition, the  plaintiff  cannot  foreclose  a  mortgage  which  he  holds  on  de- 
fendant's interest  In  the  property,  and  cut  off  defendant's  equity  of  re- 
demption liy  an  absolute  sale  aa  in  partition. 

Appeai.  from  the  District  Ooari,  Fonrteeoth  Judicial  IHt- 
trie^  Placer  Qaunty. 
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The  following  is  the  complaint  in  this  action: 

''  E.  L.  Bradley  and  M.  5.  Oardner  v.  Osmyn  Harhness  and 
James  Armstrong. 

"The  above  named  plaintiffs,  by  their  attomeyft,  complain 
of  the  above  named  defendants,  and  for  cause  of  action  aver, 
that  on  the  12th  day  of  April,  A.  D.  1868,  they,  together  with 
one  Robert  M.  Trim,  since  deceased,  under  the  name  and  style 
of  the  Dutch  Flat  Water  Company,  became  the  copartners  of 
the  defendant  Harkness,  in  a  certain  water  ditch  situate  in 
Township  Number  Four,  county  and  State  aforesaid,  the  same 
being  constructed  to  convey  water  for  mining  purposes,  com- 
mencing at  a  point  on  Caiion  Creek,  and  conveying  water 
therefrom  to  Gold  Run,  Indiana'  Hill,  Gtephertown,  and  Buck- 
horn  Hill,  being  from  five  to  six  miles  in  length,  and  generally 
known  by  the  name  of  the  Indiana  Ditch. 

"That  at  the  date  aforesaid,  they  and  the  said  Trim,  since 
deceased,  became  and  were  the  owners  of  seven  nineteenths 
of  the  said  Indiana  Ditch,  and  in  proportion  as  seven  is  to 
eleven,  were  copartners  of  the  said  Harkness  therein.  That 
on  the  13th  day  of  June,  1859,  they,  together  with  said  Trim^ 
•ince  deceaaed,  acquired  one  additional  nineteenth  interest  in 
f  aid  ditch ;  since  which  last  mentioned  date  Ihey  and  the  said 
Trim,  until  his  death,  as  hereinafter  stated,  under  the  name 
and  style  of  the  Dutch  Flat  Water  Company,  were  copartners 
of  the  said  Harkness  in  said  ditch  in  the  following  propor- 
tions: the  Dutch  Flat  Water  Company  had  and  owned  eight 
nineteenths  and  the  said  Harkness  had  and  owned  eleven 
nineteenths  thereof.  And  plaintiffs  further  show  that  the 
eight  nineteenths  of  said  ditch  so  held  by  the  Dutch  Flat 
Water  Company  as  aforesaid,  was  the  partnership  property  of 
said  firm ;  and  that  on  or  about  the  16th  day  of  June,  A.  D. 
1861,  the  said  Robert  M.  Trim  departed  this  life  intestate,  in 
the  county  aforesaid,  since  which  time  plaintiffs  have  been 
and  are  still  the  surviving  partners  of  said  firm,  and  have 
transacted  their  business  under  the  same  common  name. 

"  And  plaintiffs  further  show  that  from  the  date  of  owner- 
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ship  and  copartnership  with  the  said  defendant,  as  hereinbefore 
stated,  nntil  the  death  of  the  said  Trim,  they  and  the  said 
Trim,  tmder  the  name  and  style  aforesaid,  were  the  owners  of 
the  said  eight  nineteenths,  and  copartners  with  the  said  Hark- 
ness  in  proportion  to  their  said  ownership;  and  that  since  the 
death  of  the  said  Trim  they  have  continued  as  snrviring  part- 
ners to  own  the  said  eight  nineteenths  of  said  ditch,  and  in  that 
proportion  copartners  with  the  said  Harkness. 

""  And  plaintiffs  aver  that  said  Harkness,  on  the  12th  day 
of  April,  A.  D.  1868,  became  a  copartner  with  the  said  Dutch 
Flit  Water  Company  in  the  ownership  affairs  and  business  of 
the  Indiana  Ditch  aforesaid;  that  his  interest  was  then  and 
ever  since  has  been  eleven  nineteenths  thereof,  and  his  copart- 
nership interest  therein  proportionate  to  his  ownership  as  afore- 
said. 

''And  plaintiffs  further  show  that  the  said  Harkness  has 
during  the  whole  period  of  the  copartnership  aforesaid,  man- 
aged and  controlled  its  business  and  affairs,  has  had  the  same 
under  his  sole  supervision,  and  has  collected  and  received  all 
the  rents  and  profits  arising  from  the  sales  of  water  from  «iaid 
ditch,  which  sales  have  amounted,  exclusive  of  expenses,  to  the 
net  aggregate  of  about  the  sum  of  nine  thousand  five  hun- 
dred and  fifty  dollars,  all  of  which  he  has  retained  and  con- 
verted to  his  own  use,  except  the  sum  of  two  hundred  and 
sixty  dollars  paid  over  to  plaintiffs  during  the  year  A.  D.  1858. 
And  the  said  plaintiffs,  upon  their  iitformation  and  belief,  aver 
that  the  said  Harkness  is  indebted  to  them  in  about  the  sum 
of  four  thousand  dollars  for  money  had  and  received  by  him 
as  their  proportion  of  the  proceeds  from  said  ditch,  and  they 
aver  that  they  have  oftraitimes,  prior  to  the  commencement  of 
this  suit,  demanded  of  the  said  defendant  to  pay  over  to  them 
their  proportion  of  the  said  proceeds,  and  to  render  an  accnu.it 
of  the  business  and  affairs  of  said  copartnership,  and  that  the 
Mid  defendant  has  hitherto  and  still  does  obstinately  and  witli- 
out  any  just  ground  refuse  to  settle  with  plaintiffs  or  to  ren- 
der an  account,  or  to  pay  over  plaintiffs'  portion  of  the  eaid 
proceeds,  or  any  part  thereof,  except  the  said  sum  of  two 
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hundred  and  sixty  dollars  before  mentioned;  and  plaintiffs  rep- 
ref^ent  that  their  copartnership  interest  in  said  ditch^  so  long 
as  it  shall  remain  in  the  possession  and  under  the  control  and 
msnagement  of  the  said  Harkness^  will  be  utterly  worthless 
to  them^  and  yield  no  income,  and  they  say  aad  aver  that  said 
ditch  property  cannot  be  divided  or  partitioned  without  serious 
damage  to  the  whole  property. 

^'And  plaintiffs  further  show  that  defendant  Harkness  on 
the  7th  day  of  July,  A.  D.  1860,  executed,  acknowledged, 
[and]  delivered  to  the  defendant  Armstrong  a  mortgage  on  bis 
undivided  interest  in  said  copartnership  property,  to  wit: 
The  ditch  aforesaid,  purporting  to  be  given  to  secure  a  debt 
for  two  thousand  one  hundred  dollars,  bearing  interest  at  the 
rate  of  two  per  cent,  per  month  from  date  until  paid,  which 
mortgage  was  recorded  in  the  Eecorder^s  office  of  Placer 
County,  on  the  10th  July,  A.  D.  1860,  and  remains  unsatisfied 
upon  the  record.  And  plaintiffs  say  that  said  mortgage  was 
given  to  secure  the  individual  indebtedness  of  the  said  Harkness 
to  said  Armstrong,  and  that  the  same  and  the  demand  therein 
mentioned  are  subjeot  and  subordinate  to  the  rights  of  the  plain- 
tiffs as  copartners  of  the  said  Harkness. 

'^  Plaintiffs  claim  that  the  amount  which  may  be  found  due 
them  on  a  settlement  of  the  said  copartnership  takes  precedence 
and  has  priority  over  the  said  mortgage. 

"Wherefore,  the  premises  considered,  plaintiffs  pray  the 
decree  of  the  honorable  Court  for  a  dissolution  of  the  copart- 
nership existing  between  them  and  the  defendant  Harkness. 
They  ask  that  an  account  be  taken  between  them  and  the  said 
Harkness,  touching  the  affairs,  rents,  and  property  of  said  ditch, 
and  for  judgment  against  said  Harkness  for  the  sum  which 
may  be  found  due  upon  the  taking  of  said  account;  that  the 
sum  so  found  due  be  decreed  to  have  priority  over  the  mort- 
gage lien  of  said  Armstrong;  that  said  ditdi  be  sold  to  the 
highest  bidder  for  cash,  after  giving  due  notice  of  the  time  and 
place  of  sale,  and  the  proceeds  arising  from  such  sale  be  applied 
as  follows,  to  wit: 
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''Fird  —  To  the  odsts  of  this  action  and  the  estpeom%  of  S^ 

makiiig  said  sale. 

'"Second  —  That  eight  ninetaenths  of  said  proceed^  after 
dedncting  said  costs  and  expensesy  be  paid  over  to  plaintiffs. , 

^  Third  —  To  the  payment  of  the  Annstrong  mortgage. 

''  Fourth  —  The  surplus,  if  any,  to  be  paid  to  def  endaat  Haik* 
ness.  And  plainttfiEs  further  ask  that  they  may  be  purohaaers 
at  said  sale,  and  that  after  the  ajiplication  of  the  piooeeds  as 
may  be  directed  by  the  Court,  that  the  said  ArmatroDg  be 
deoieed  to  satisfy  his  said  mortgage. 

''And  plaintiffs  pray  for  such  other  and  further  relief  as 
vpltj  aasMtioosy  and  fbr  general  relief. 

'  ^Haui  &  Smith, 

"Attomeyi  for  Plaimtiffa.'' 

The  defendant  demurred  to  the  oomplaint.  The  demurrer 
was  oremled,  and  defendant  answered.  On  the  trial  plain- 
tiffs reoovered  judgment,  and  defendant  appealed  both  from 
the  judgment  and  from  an  order  denying  a  new  triaL 

Charles  A.  Tuttle,  for  Appelant 

Tweed  d  Craig,  for  Beapondenta. 

The  learned  counsel  for  appellants  objeeCs  that  the  record 
here  embraces  two  theories,  and  that  both  cannot  be  right; 
that  under  the  theory  upon  which  this  ease  was  tried  and 
judgment  rendered,  tiie  judgment  is'  erroneous,  and  must  be 
reversed.  We  answer  that  if  it  were  true  that  two  theories 
are  presented,  yet  if  one  of  them  will  support  the  judgment, 
we  may  rely  upon  it  —  though  the  other  may  have  been  assigned 
as  the  ground  of  judgment;  for  a  right  judgment  will  not 
be  reversed,  because  a  wrong  reason  has  been  assigned  for  it 
(Helm  V.  Dumas,  3  Gal.  454;  Mills  v.  Barney,  22  Cal.  240.) 

All  the  facts  teeesaary  to  support  the  judgment  are  pleaded 
and  found.  .Appellant  objects  that  the  proceedings  do  not 
purport  to  be  under:  the  statute  authorizing  the  partition  of 
real  estate.     We  are  not  aware  of  any  rule  of  law  which 
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requires  that  statute  to  be  specially  pleaded.  All  that  our 
system  of  pleadings  require  is  a  concise  statement  of  the  facta 
ccDStituting  the  cause  of  action. 

If  the  complaint  shows  a  partnership  at  all,  it  shows  it  in 
both  the  ditch  and  its  proceeds;  and  will  it  be  contended  that 
in  an  action  to  dissolve  a  partnership,  there  cannot  be  an 
accounting  of  profits  already  receiyed,  and  alao  a  distribution 
of  the  remaining  assets  of  the  partnership  ? 

Suppose,  however,  that  we  are  wrong  in  this  view  —  what 
follows  ?  That  simply  a  tenancgr  in  common  is  shown  with  a 
right  to  partition,  and  that  the  averments  touching  the  part- 
nership and  prayer  for  distribution  were  mere  surplusage^ 
which  might,  upon  motion,  have  been  stricken  out. 

Hie  fact  that  there  was  a  partnership  relation  between  the 
parties  is  the  ultimaie,  issitable  fact,  wUch  is  to  be  proved  by 
the  evidence,  if  denied,  and  is,  therefore,  the  only  fact  neces- 
sary to  be  averred  in  the  pleadings.  The  way  or  manner  in 
which  this  relation  was  created  or  existed,  whether  by  a  special 
agreement  between  the  parties,  or  whether  it  arose  by  impli- 
cation of  law  from  the  manner  in  which  they  conducted  their 
business,  or  the  acts,  conduct,  or  speeches  of  the  parties,  it  is 
unnecessary  to  aver,  because  they  are  but  nudters  of  evidence, 
constituting  not  the  tUHmate  fact,  bid  only  the  prior  or  proba- 
tive facts,  the  former  of  which  it  is  alone  necessary  to  aver, 
and  where  the  latter  are  averred,  it  is  bad  pleading. 

"  It  is  the  ultimate  fact,  and  not  the  prior  or  probative  facts, 
which  should  be  set  forth."  (Oreen  v.  Palmer,  15  Oal.  416, 
where  this  subject  of  pleading  is  fully  considered.) 

The  fact  of  a  partnership  is  to  be  proved  like  any  other  fact, 
by  evidence  pertinent  to  the  case.  (Hudson  v.  Swain,  6  Cal. 
466.) 

It  would  be  sufficient  to  show  that  the  real  estate  was  pur- 
chased with  partnerdiip  funds  for  partnership  purposes. 
{Dupwy  V.  Leavemvorfh,  17  Cal.  262.) 

The  bnainesa  of  adling  water  from  a  ditefa  owned  fay  the 
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parties,  and  the  profits  arising  therefrom,  may  properly  be  re^  \ 

garded  as  partnership  operations.     (Ahel  ▼•  Lave,  17  CaL  2880 

Partnerships  are  nsnallj  proved  by  the  oral  testimony  of 
persons  who  know  that  the  alleged  partners  have  actually 
carried  on  business  in  partnership,  and  it  is  unnecessary  to  pro- 
duce any  deed  or  other  agreement  by  which  the  oopartuerstup 
has  been  constituted.  (CoUyer  Part,  Sea  ^86,  and  note;  2 
Greenleaf  Ev.  Seo.  479.) 

It  may  exist  in  relation  to  interests  in  real  estate,  such  as 
&e  working  of  a  mine,  and  '^  when  persons  having  purchased 
such  an  interest,  manufacture  and  bring  to  market  the  produce 
of  the  land,  as  one  common  fund,  to  be  sold  for  thdir  oommon 
benefit,  it  may  fairly  be  contended  that  they  hdve  entered  into  aa% 
agreement  which  gives  to  that  interest  the  nature  and  stibjects  it 
to  the  doctrine  of  a  partnership  in  trade/*  (Story  Part,  Sec  82.) 

At  the  oommon  law,  no  particular  forms  or  solemnities  are 
required  to  constitute  a  partnership  between  the  parties.  It 
is  sufficient  that  it  is  formed  by  the  voluntary  consent  of  the 
parties. 

The  members  of  a  joint  stock  company,  the  interest  in  which 
is  generally  represented  by  shares,  can  buy,  sell,  and  incumber 
their  interest  at  pleasure,  and  yet  a  joint  stock  company  is  but 
one  form  or  kind  of  partnership.  AU  the  property  of  a  joint 
stock  company  may  consist  of  a  mine,  or  a  ditch,  or  other  real 
estate,  and  yet  it  is  still  a  partnership,  and  their  property  is 
still  partnership  property.  (Story  on  Partnership,  Sec.  164, 
213;  CoUyer  on  Partnership,  Sees.  1,078-1,098.) 

The  averment  in  this  complaint  ^' that  said  ditch  property 
cannot  be  divided  or  partitioned  mthotd  serious  damage  to  the 
whole  property/*  was  Bvidently  inserted  by  the  pleader  to  show 
that  a  division  of  the  property  in  this  way  would  not  be  for 
the  best  int^est  of  the  parties,  and  that  therefore  it  should  be 
sold.  It  is  true  that  the  word  '' partitioned"  is  used  in  con- 
nection with  the  word  '^  divided ;"  but  it  is  evident  that  it  was 
not  used  in  any  such  technical  sense  as  tbat  the  pleader  intended 
thereby  to  base  his  course  of  action  upon  a  tenancy  in  common. 

The  whole  complaint,  from  beginning  to  end,  avers  that  the 
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parties  held  and  owned  the  property  as  partners,  and  not  as 
tenants  in  oommon,  and  there  is  therefore  no  just  foundation 
for  saying  that  tiie  pleader  rests  his  case  upon  these  double 
relations  of  ownenhip. 

By  tlie  Oourt,^  SAimsBaoir,  0.  J. 

The  demurrer  to  the  complaint  ought  to  have  been  sus- 
tained. It  proceeds  upon  two  legal  theories  which  are  wholly 
inconsistent.  It  first  alleges  a  copartnership  in  general  terms 
in  the  ditch,  which  is  followed  by  allegations  respecting  the 
management  thereof  and  its  rents  and  profits.  It  dien  drops 
the  copartnership  theoiy  and  adopts  that  of  a  tenancy  in  com- 
toon  in  real  estate,  and  avers  that  the  ditch  cannot  be  divided 
or  partitioned  without  serious  injury,  and  asks  that  an  account 
of  the  rents  and  profits  may  be  taken  and  the  ditch  sold,  etc. 
The  pleader  seems  to  have  been  unable  to  determine  which 
was  the  true  theory,  and  in  his  doubt  and  uncertainty  con- 
cluded to  partially  incorporate  both  in  his  complaint,  being 
satisfied  that  one  or  the  other  must  suit  the  facts  to  be  devel- 
oped by  Ihe  evidence.  In  addition,  and  apparently  for  the 
purpose  of  completing  his  salmagundi,  the  pleader  throws  in 
a  note  and  mortgage  of  the  defendant  upon  his  interests  in  the 
ditch,  and  asks  that  it  may  be  foreclosed  and  defendant's 
equity  of  redemption  cut  off  by  an  absolute  sale,  as  in  parti- 
tion, of  the  ditch.  This  style  of  pleading,  if  allowed,  would 
lead  to  most  pernicious  results.  All  correspondence  between 
matters  of  allegation  and  matters  of  proof  would  be  dispensed 
with  and  the  judgment  or  decree  allowed  to  proceed  upon  a 
theory  of  its  own  and  not  sectmdum  allegata,  but  regardless  of 
the  pleadings. 

We  cannot,  if  so  disposed,  discard  any  part  of  the  complaint 
as  surplusage,  for  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  6f  action  under  either  theory.  In  the 
absence  of  any  £qt»ecial  facts  constituting  them  something  else, 
the  propri<etor8  of  ditches  in  the  mining  districts  are  tenants  in 
Mmmon  of  real  estate,  and  their  rights  in  the  ditch  and  in  the 
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profits  arising  from  the  sales  of  water^  althottgh  in  the  latter 
respect  analagous  to  those  of  copartners,  are  governed  by  the 
law  of  tenancy  in  conunon.  The  ditch  is  veal  estate,  and  each 
proprietor  buys  in,  or  seUs  out,  or  incumbers  his  interest  at 
pleasure,  regardless  of  the  knowledge,  or  consent,  or  wishes 
of  bis  coproprietors,  and  without  affecting  the  legal  relation 
existing  between  them  beyond  the  going  out  of  one  and  the 
coming  in  of  another.  This  cannot  be  done  where  a  copart- 
nership exists.  One  cannot  buy  in  or  sell  out  of  a  partner- 
ship at  pleasure.  Such  an  act  would  of  itself  work  a  dissolu- 
tion of  the  partnership  and  necessitate  its  final  settlement  and 
closing  out.  A  tenancy  in  common  results  from  a  role  of  law 
by  which  it  is  also  controlled  and  goyemed.  A  partnership, 
on  the  contrary,  is  the  result  of  agreement  between  parties, 
which  also  supplies  the  rules  for  its  goyemment^  The  former 
relation  is  undisturbed  by  a  change  of  tenants,  but  the  latter 
admits  of  no  change  as  to  its  members;  and  where  a  change 
takes  place  by  the  consent  and  agreement  of  all  the  parties 
concerned,  the  old  firm  is  thereby  dissolyed  and  a  new  one 
created.  Thus  the  incidents  annexed  to  each  haye  a  different 
origin  and  are  diverse.  Also,  the  proceedings  for  a  dissdlution 
of  these  relations  are  different  and  are  grounded  upon  entirelir 
different  facts.  As  to  the  first,  the  mere  desire  of  one  of  the 
tenants  is  sufficient  to  set  the  Courts  in  motion ;  but  as  to  the 
latter  cause  must  be  shown. 

The  complaint  in  this  case  does  not  aver  a  contract  of 
copartnership  between  the  plaintiffs  a^d  de^ei^ant;  on  the 
contrary,  it  is  apparent  from  the  facts,  so  far  as  they  appear^ 
that  there  was  no  partnership  between  them.  The  averment 
fs  that  the  plaintiffs,  on  the  12th  of  April,  1858,  under  the 
style  of  the  Dutch  Flat  Water  Company,  became  the  copart- 
ners of  the  defendant  Harkness  in  a  certain  water  ditch, 
describing  it.  In  the  next  paragraph  it  &  shown  how  they 
became  copartners  by.  the  averment  that  at  the  date  aforesaid 
they  became  the  owners  of  seven  nineteenths  of  said  ditch, 
and  thus  as  seven  is  to  eleven^  beoame  the  coparf^^rs  of.  the 
defendant     The  two  allegations  must  be  read  together.     So 


( 


78  PxoFUB  V.  Ohabbs.  [Sup.  Ot 


> 


Oplnton  of  th*  Court 


the  idea  of  a  copartnership  is  grounded  entirely  upon  the  fact 
of  a  purchase  hy  the  plaintiffs  of  an  interest  in  the  ditch  in 
which  the  defendant  was  and  had  been  a  part  owner  with 
plaintiffs'  grantors,  and  not  upon  any  contract  of  copartner- 
ship between  them  and  the  defendant.  After  what  has  been 
said  it  is  hardly  necessary  to  add  that  a  partnership  with 
defendant  was  not  the  result  of  the  plaintifb'  purchase. 
Upon  the  partnership  theory,  therefore,  the  complaint  fails 
for  the  want  of  facts  to  uphold  it.  Upon  the  tibeory  that 
the  action  is  brought  for  a  partition  of  real  estate,  the  com- 
plaint is  equally  def ectiye,  because  the  primary  facts  upon 
which  a  right  to  a  partition  is  founded  (section  two  hundred 
and  sixty-four  of  the  Practice  Act)  are. nowhere  averred 

So  far  as  the  real  facts  of  the  case  can  be  surmised  by  the 
dim  light  afforded  by  the  record,  the  plaintiffs'  remedy  is  by 
suit  for  partition.  In  such  an  action  the  mortgage  daim  of 
the  plaintiffs  can  be  settled  and  adjusted,  and,  as  collateral  to 
the  main  question,  an  account  of  the  water  rates  can  be  taken 
and  the  rights  of  the  parties  therein  respectively  ascertained. 

The  judgment  is  reversed  and  the  plaintiffs  allowed  to 
amend  tibeir  complaint  upon  the  payment  of  the  costs  on  this 
ippeal  and  the  costs  of  the  former  trial  in  the  Court  below. 


THE  PEOPLE  t;.  ANTONIO  OHAKES. 

ImRBacnoNs  to  Jumx  in  Cbxmihai.  Casmm^ — The  glTliig  of  an  oral 

tlon  to  the  jurj  In  a  erimlnal  eaae  la  error,  onleia  the  defendant  eonaenta. 
The  eonaent  of  the  defendant  cannot  be  preinmed  from  his  preaenoa  and 
fiUUnre  ta  make  <rtiJeetloB  when  the  oral  faatmettes  te  gtven. 


Appxax  from  the  County  Court,  Santa  Clara  County, 
The  facts  are  stated  in  the  opinion  of  the  Court 
B.  B.  Kingsbury,  for  Appellant 
/•  0.  MeOuUough,  Athmey^eneral,  for  Bespondent 
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By  the  Court,  Rhodbs^  J. 

The  defendant  was  indicted  for  an  assanit  with  the  intent 
to  ocmunit  mnrder.  After  the  jniy  had  retired  to  consider  of 
4eir  yerdict,  ihej  were  returned  into  Court,  at  their  request, 
for  further  instructions  and  the  Court  gave  them  oral  instruc- 
tions in  explanation  of  the  instructions  previously  given.  The 
defendant  was  present,  but  neither  consented  nor  objected 
thereto.  The  District  Attorney  was  not  present.  The  defend- 
ant now  assigns  for  error  the  giving  of  the  instructions  orally. 

It  is  provided  in  section  three  hundred  and  sixty-two  of  the 
Criminid  Practice  Act  that  the  charge  to  the  jury  "  shall  be 
reduced  to  writing  before  it  is  given ;  and  in  no  case  shall  any 
charge  or  instruction  be  given  to  the  jury  otherwise  than  in 
writing,  unless  by  mutual  consent  of  the  parties,"  This  pro- 
vision has  been  repeatedly  hdd  to  be  mandatory.  The  cases 
are  numerous  and  uniform  to  the  point  that  the  giving  of  an 
oral  charge  or  instruction  to  the  jury,  in  a  criminal  case,  with- 
out the  consent  of  the  defendant,  is  error,  and  that  his  consent 
cannot  be  presumed  from  his  presence  and  failure  to  make  the 
objection,  when  the  oral  instruction  is  given.  (People  v.  Payne, 
8  CaL  841-844;  People  v.  Demint,  8  Cal  428;  People  v.  Ah 
Fang,  12  Cal.  845 ;  People  v.  Woppner,  14  Cal.  4S*r.) 

Judgment  reversed  and  the  eause  remanded  for  a  new  trial. 
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AuiKATiOH  Amusnv  on  TBM  9i0»  ov  A  Dna— Wh««  A  dfed  It  prodneed 
in  erldenee  bj  a  pftrty  eUimlng  under  it,  and  It  appean  upon  iti  face  to 
bave  been  altered  in  a  particular  material  to  hla  Interest,  and  to  tlie  prejo* 
dice  of  the  otber  party.  It  la  Inenmbeat  on  him  to  eatabllah  \gf  aatisfactory 
eivldeBee  tkat  the  alteratloii  waa  ouide  ^  the  sraatier,  or  bj  hla  anthority. 
or  the  deed  will  be  deemed,  tor  the  pnrpeeea  of  the  action,  te  read  aa  it 
did  before  the  alteration  waa  made. 

iBcnAL  HI  I>nD  AM  BmnnrcB^ — The  reeital  la  a  deed  of  a  raloable  eon- 
■Meratlon  paid  by  the  grantee  for  the  property  thereby  eonreyed,  ie  not  otI- 
dence  of  the  payment  of  a  Talnable  consideration,  as  against  strangers,  or 
against  one  claiming  under  the  grantor  by  a  conveyance  prior  to  the  deed 
hi  which  tiie  recitals  are  made,  or  against  one  claiming  adreraely  to  the 
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irrantor,  but  snch  recital  1b  erldence  of  t)ie  payment  of  i^  valQ^ble  considera- 
tion only  against  those  claiming  under  the  grantoif  by  conveyance  subse- 
quent to  the  same. 
KvowLsoGa  oj'  Pbxob  Um^BCDfu^ix  DaiD.^'Oii^  wl|0  buys  vaal  estate  froni  axv 
other,  with  the  actual  knowledge  at  the  time  of  his  purchase  that  his  grantpr 
had  before  that  time  made  some  kind  of  a  conveyance  of  the  same  property 
to  another  person  whoaa'  deed  haa  not  been  reoorded,  U  not  a  pnrehaaev  in 
0ood  faith,  altheiifh  ha  did  not  kaow  the  kfaid  of  a  oonveyanca  which  had 
been  made.    Thla  rule  Is  the  same  hi  an  aotlon  at  law  aa  In  a  suit  In  equity. 

Appeal  from  the  District  Court,  Fifteenth.  Judicial  District, 
Tehama  County, 

The  facts  are  stated  in  the  opinion  of  the  Court 

W.  H.  Rhodes,  for  Appellant 

Oeorge  Cadwaiader,  also  tor  Appellant 

In  the  absence  of  proof  to  the  contrai;j,  the  date  of  the  deed 
is  the  date  of  its  deliveiy.  (12  Mass.  446;  4  John.  230;  i 
Yeates,  278;  6  Munford,  615;  IJtttle's  Selfsct  Cas/^,  492;  13 
Metcalf,  323.) 

The  Court,  in  its  Endings,  speaking  of  the  convejarce  from 
Betts  to  Depuy  of  the  second  atoiy  of  the  hotel,  says  of  plain- 
tiffs that  "  they  hjid  knowledjR  that;  J^tts  ej^cQuted  a  convey- 
ance of  some  kind  to  Depuy  for  the  second  story  of  the  house." 

This,  we  claim,  was  of  itself  sufficient  notice  to  put  the 
plaintiffs  on  inquiry,  which,  in  contemplation  of  law,  is  actual 
notice.  (Pitney  v.  Leonard,  1  Paige,  46 ;  Peters  v.  Goodrich, 
3  ContL  14$ ;  Booth  vt  Bamxm,  9  Conn.  .286 ;  Bawlyi  v.  Cnp- 
mer,  4  Conn.  717;  Brush  v.  Ware,  15  Pet.  112;  Jackson  v. 
Cadwell,  1  Cow.  822;  TtM&  vl' Jackson:  6  Weiid.  212.) 

By  giving  full  effect  to  one  of  the .  material  facts  f pimd  — 
that  is,  that  it  waa  all  v  but  one  transaetlon  in  faot/'  it  relieves 
the  case  of  all  dlfficfttltjr,'a1id  the  clear  intention  of  the  parties 
is  carried  into  effecst'  The  rul^  upon  this  suKject  is  clearly 
laid  down  in  2  Parsone  on  Contracts^  15.:  ^'  The  con  tract  may 
be  contained  In  sererail  initnlmtots,  which  if  made  at  the 
s^me  time  between  the.  same  parties,  and  in  reliition  to  the 
sanae  subject,  will  bo. held  .to  eoAStitate  b^it  one  eontract^^  and 
the  Court  will  read  them  in  such  order  of  time  and  priority  aa 
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will  carry  iifto  eff^t  the  jntentipn  of  the  parties^  as  the  sam^ 
may  be  gathered  from  all  the  instrumept^  taken  together." 
In  no  sense  were  the  plaintiffs  borui  fide  purchasera, 

W.  8.  Lang,  for  Eeepondenta 

P.  L.  Edwards,  also  for  Bespondenta. 

Grant  that  the  date  of  the  deed  is  prima  facie  evidence  of  the 
actual  time  of  its  execution,  still  the  Court  found  the  fact 
adversely  to  the  appellant,  and  this  must  be  held  to  have  been 
from  the  evidence.  Though  it  was  competent  for  him  to  prove 
a  time  of  execution  different  from  that  expressed,  yet  there  is 
no  semblance  of  the  production  of  any  evidence  to  that  effect, 
and  the  actual  finding?  are  antagonistic  to  the  appellant's 
theory. 

It  is  said  that  the  Court  finds  that  the  respondents  ^^had 
knowledge  that  Betts  had  executed  a  conveyance  of  some  kind 
to  Depuy  for  the  second  story  of  the  house,'*  —  and  this  is 
claimed  to  be  "sufficient  notice  to  put  the  respondents  on 
inquiry" — and  that  this,  in  the  law,  is  equivalent  to  actual 
Qotioe.  Notice  of  what?  Of  a  legal  or  an  equitable  title! 
The  legal  results  would  be  very  different  according  to  the 
hypothesis  indulged. 

In  this  case  there  is  neither  findings  nor  evidence  as  to  how 
die  supposed  notice  came  to  the  respondents.  If  there  was 
any  notice  at  all,  it  v^as  actual,  and  mere  vague  reports  from 
strangers,  or  n^ere  general  assertions  that  some  other  persons 
claim  a  title  is  not  sufficient  to  fix  a  purchaser  with  actual 
notice.  The  findinga.  as  they  are,  can,  therefore,  in  no  phase 
of  the  oase,  prejudice  the  respondents.  (2  Leading  Cases  in 
Equity,  69,  note.) 

Such  notiee  in  a  case  of  this  character  cannot  be  binding, 
unless  it  proceed  from  a  person  interested  in  the  property 
and  in  course  of  a  treaty  for  its.  purchase.  {Kerns  v.  Swope, 
2  Watts,  78;  Epley^  v.  Witterow,  7  Watts,  163-7;  2  Sugdon 
on  Vendors,  481,  482.) 

The  deed  from  Betts  to  the  respondents  expressed  a  valiia- 
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ble  consideration^  and  was  evidence  of  such^  until  the  legal 
presumption  was  rebutted. 

We  admit  that  the  payment  of  the  consideration  acknowl- 
edged in  the  deed  from  Betts  to  the  respondents  is  only  prima 
facie  evidence  of  the  fact  This  presumption  mi§^t  have  been 
attacked  in  the  pleadings  or  proofs;  but  no  attempt  was  made 
to  do  80,  thus  leaving  the  natural  and  legal  conclusion  in  full 
force. 

Hereford  £  Williams,  also  for  Respondents^ 

This  is  an  action  of  ejectment;  and  the  legal  title  or  right 
of  possession  only  is  in  controversy.  No  equitahle  defense  is 
set  up,  and  consequently  there  is  none  to  consider. 

Then  the  inquiry  to  be  made  is :  Where  did  the  legal  title 
rest  at  the  date  of  this  action  ?     That  query  is  easily  answered. 

Betts,  prior  to  November  27th,  1859,  being  then  the  owner, 
conveyed  the  entire  property  to  Depuy.  On  the  27th  Novem- 
ber, 1859,  he  executed  a  deed  to  Depuy  for  the  upper  story 
of  the  building  upon  the  land  previously  conveyed  by  him  to 
Depuy. 

But  this  last  deed  passed  nothing  to  Depuy;  it  merely 
attempted  to  vest  in  him  that  which  he  already  had.  On  the 
28th  day  of  November,  1859,  the  title  to  the  whole  of  the 
property,  and  no  less,  was  in  Depuy,  and  the  public  records 
80  showed.  On  that  day  Depuy  reconveyed  the  whole  prop- 
erty, land,  and  house,  to  Betts.  No  otiier  conveyance  was 
made  thereafter  between  Betts  and  Depuy,  and  hence  the  title 
to  the  whole  rested  in  Betts  down  to  the  date  of  his  deed  to 
the  plaintiff  on  the  1st  of  February,  A.  D.  1862,  at  which 
time,  by  virtue  of  the  conveyance  to  plaintiff,  the  title  to  the 
whole  property  vested  in  him. 

In  our  judgment  the  only  defense  which  could  have  been 
attempted  with  the  sli^test  hope  of  success,  was  an  equita- 
ble defense  with  a  prayer  of  affirmative  relief  to  compel  the 
execution  of  a  deed  to  the  defendant  or  his  grantor  (who  might 
have  defended  for  that  purpose)  by  the  plaintiff  for  the  upper 
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Story  of  the  building.  But  no  sncli  defense  was  made,  and, 
we  presume,  properly  the  question  will  not  be  considered  in 
tiiis  Court 

By  the  Oourt,  Cubbjbt,  J. 

This  action  was  brought  to  recover  the  possession  of  the 
second  stoiy  of  a  brick  house  in  the  Town  of  Tehama,  in  the 
County  of  Tehama,  and  was  tried  by  the  Court  without  a 
jury.  Both  parties  claimed  the  demanded  premises  from  one 
J.  M.  Betts  as-the  common  source  of  title.  The  facts  as  they 
are  found  by  the  Court  are  in  substance  as  follows,  viz. :  J.  M. 
Betts  was  the  owner  of  a  lot  of  land  in  the  Town  of  Tehama, 
and  sold  a  portion  of  it  to  8.  H.  Depuy.  By  mistake  the 
whole  lot  was  described  in  the  deed  of  conveyance  instead  of 
only  the  portion  intended  to  be  conveyed.  This  deed  was 
recorded.  Depuy  and  Betts  then  ^tered  into  a  contract,  by 
which  Depuy  undertook  to  erect,  upon  the  land  sold  and 
intended  to  be  conveyed  to  him,  a  hotel,  and  upon  die  other 
portion  of  the  lot  a  store.  BSy  this  contract  Depuy  was  to 
have  the  second  stoiy  of  the  store  building,  to  be  used  as  a 
part  of  the  hoteL  The  contract  was  performed  by  Depuy. 
The  hotel  proper  and  the  store  were  divided  by  a  party  wall, 
the  centre  of  which  was  understood  to  be  the  dividing  line 
between  llie  store  and  hotel.  The  entrance  to  the  seocmd  story 
of  the  store  was  through  the  hotel. 

After  the  store  had  been  erected  and  the  hotel  was  in  proc- 
ess of  erection,  the  mistake  in  the  conveyance  was  discov- 
ered. Depuy  then  conveyed  by  deed  to  Betts  the  land  on 
which  the  store  had  been  erected,  making  the  centre  of  the 
division  wall  between  the  store  and  hotel  the  line  of  boundary 
between  the  two  parcds  of  land,  and  Betts,  in  pursuance  and 
fulfilment  of  his  contract  with  Depuy,  conveyed  by  deed  to 
Depuy  the  second  story  of  the  store.  This  deed  bears  date 
November  27,  1869,  and  it  was  first  recorded  in  April,  1863. 
The  deed  from  Depuy  to  Betts  was  originally  dated  the 
^twenty-seventh"  day  of  November,  1869,  but   it  appeared 
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fit  the  trial  tibat  the  word  '^sevmth"  had  been  partially  erased 
and  the  word  "  eighth  ^'  written  over  it,  followed  by  the  figures 
28  inclosed  in  a  parenthesis.  This  deed  was  acknowledged  on 
the  3d  day  of  December  following,  and  was  recorded  on  the 
8th  of  the  same  month.  As  recoorded,  the  dat^  of  the  deed 
appeared  to  be  of  the  28th  of  November.  After  the  hotel 
vms  completed  Depuy  leased  ity  except  for  about  a  month  he 
occupied  it  himself,  and  from  that  time  until  the  trial  it  was 
used  aa  a  hotel.  The  defendant  was  occupyiu^  it  when  this 
action  was  commenced*  On  the  1st  of  February,  1862,  Betts 
conveyed  by  deed  to  the  plaintiffs  the  land  .upon  which  the 
store  was  erected  with  the  appurtenances^  In  this  connection 
the  Court  finds  that  the  plaintiffs  bad  knowledge  that  Betts 
executed  a  conveyance  of  some  kind  to  Depuy  for  the  second 
story  of  the  storey  and  it  ia  also  stated  to  be  dear  from  the 
evidence  that  the  two  deeds  of  November,  1859>  were  intended, 
as  a  matter  of  fact,  to  be  but  one  transaction;  that  is  to  say, 
that  Depuy  should  reconvey  to  Betts  that  portion,  of  the  land 
which  he  had  conveyed  by  mistake  to  Depuy,  and  Betts 
should  convey  to  Depuy  the  second  story  of  the  store  in  pur- 
suance of  his  contract  to  do  so. 

The  statement  in  the  case  shows  tksit  the  plaintiffs'  deed 
was  recorded  on  the  10th  of  February,  1862^  and  the  deed  to 
Depuy,  under  which  the  defendant  claimed,  was  recorded  on 
the  14th  of  April  of  the  same  year. 

Before  judgment  was  entered  the  defendant  mov^d  for  judg- 
ment in  his  favor,  on  the  finding  of  facts,  but  the  Court  refused 
to  grant  the  motion,  and  gave  judgment  for  the  plaintiffs,  and 
from  this  judgment  this  appeal  is  taken. 

The  plaintiffs  bi^ed  their  rights  to  recover;  first,  on  the 
ground  that  they  had  the  only  ^tle  to  the  demanded  premises, 
for  the  reaacm  that  the  defendant's  lesso;r  cofxyeyed  the  same 
to  Betts,  tlie  grantor  of  the  pliuntiffs,  by  the  deed  of  Novem*- 
ber,  1859,  which. th^y  contended  was  ^ecuted  and  delivered 
on  the  twenty*eighth  of  that  month;:  a;ad  second,  that  if  that 
deed  was  executed  and  delivered,  on  the  27th  of  November, 
and  the  defei&dant'a  lessoTy  P^pny^.theiieby  acquired  title  to 
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the  premises  in  eentroT^enj,  it  mm  rtni  aa  against  the  plain- 
tifib,  who  daim  they  were  sabsequent  purchasers  in  good  faith 
and  for  a  valuable  consideiratiitn^  from  the  eommen  grantor  of 
the  same  land,  and  that  the  oanvejance  to  theni'T^to  first  4afy 
recorded. 

The  defendant,  on  his  part,  daime  that  the  two  conveyances 
executed  in  November,  1859,  were  part  and  parcel  of-  the 
same  transaction,  and  that  by  the  deed  from  Betts  to  Beptiy 
die  latter  acquired  the  title  of  the  former  to  the  demanded 
premises^  and  that  such  title  is  stiU  subsisting  and  paramount. 

1.  The  Court  finds  that  the  two  deeds  were  intended  bv 
the  parties  to  be  but  one  transaction, .  and  we  are  satisfied  that 
this  finding  was  justified  by  the  facts  disclosed.  The  deed 
from  Depuy  to  Betts  seems  to  have  been  dated  originally  on 
the  27th  of  November,  iciiich  was  the  date  of  the  deed  from 
Betts  to  D^my.  Whether  these  deeds  were  dated  on  the  same 
day,  is  a  matter  of  some  importance,  as  disclosing  the  inten- 
tion of  the  parties  thereta  The  date  of  the  deed  from  Depuy 
to  Betts  appears  to  have  been  changed  to  one  day  subsequent 
to  its  original  date^  bat  by  whom  or  when  does  not  appear. 
This  deed  was  a  muniment  of  the  plaintiffs'  title,  and  they 
must  be  presumed  to  have  been  aware  of  what  appeared 
upon  its  face  when  they  purchased  of  Betts,  and  we  think 
this  presumption  must  be  r^arded  as  eonclusive.  They  pro- 
duced it  in  evidence  bearing  the  appearance  upon  its  face  of 
havii^  been  altered  in  a  particular  material  to  their  interest 
snd  to  the  prejudice  of  the  defendant.  It  was  therefore 
incumbent  on  them  to  establish  by  satisfactory  evidence  that 
the  alteration  was  made  by  the  grantor  or  by  hia  authority 
before  the  date  could  prqperiy  be  deemed  as  i>f  the  28th 
instead  of  the  27tih  of  tiie  month.  (1  Greenleaf  s  Evidence, 
Section  564;  Praetioa  Act,  Sectiun  448.)  If  the  esecution  of 
the  deed  by  Betts  was  on  the  27th,  and  that  esteeuted  by 
Depuy  was  on  the  28th  of  the  month,  and  could  be  deemed 
transactions  distinct  alid  independent  of  each  other,  what 
motive  had  Bette  to  execute  the  deed  of  the  27th  t  He  hnrl 
long  before  than  conveyed  to  Depuy,  by  mistake,  it  is  trnr^, 
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the  portion  of  the  lot  on  which  the  store  was  erected.  Why 
should  he  perform  the  idle  ceremony  of  executing  a  deed  of 
the  second  story  of  the  store  to  Depuy,  when  in  fact  Depuy 
avmed  it  eft  die  timet  This  eixcumstance  is  one  of  persua- 
si^'e  force  in  ascertaining  the  intention  of  the  parties  and  a 
strong  aigument  in  support  of  the  date  of  the  deed  as  origi- 
nalfy  written.  We  are  therefore  led  to  the  condusioii  that 
by  this  deed  of  conveyance  Depuy  acquired  the  title  and 
interest  therein  described. 

8.  Assuming  that  Depuy  owned  the  second  story  of  the 
store,  and  that  he  or  his  tenant  under  him  had  the  right  to  its 
enjoyment  at  the  time  of  plaintiffs'  purchase,  it  remains  to 
inquire  whether  the  facts  found  authorize  the  conclusion  that 
the  plaintiffs  stand  in  the  position  of  subsequent  purchasers 
in  good  faith  for  a  valuable  consideration,  and  that  by  force  of 
the  statute  the  deed  of  Depuy  must  be  regarded  void  as 
aguinst  the  plaintiffs  as  such  purchasers.  (Laws  ISSO,  p.  253, 
Sec.  26.) 

The  Court  fails  to  find  that  tlie  plaintiffs  paid  any  valuable 
consideration  for  the  premises  described  in  their  deed. 

The  recital  in  the  deed  from  Betts  to  plaintiffs  of  the  receipt 
of  a  valuable  consideration,  does  not  prove  it  as  betwe^i  the 
plaintiffs  and  defendant  Such  recitals  are  not  evidence 
against  strangers,  nor  against  one  claiming  under  the  parly 
executing  the  reciting  deed  by  title  prior  thereto,  or  adversely 
to  him,  but  only  against  those  claiming  under  him  by  title 
subsequent     (Long  v.  DoUarhide,  24  CaL  218.) 

The  admissibility  of  a  recital  dep^ids  upon  the  same  prin- 
ciple as  the  admissibility  of  a  declaration  of  the  person  exe- 
cuting the  reciting  deed.  Hence,  in  general,  in  order  to  deter* 
mine  v4tether  a  recital  is  evidence  in  a  given  case  against  a 
parfy,  it  is  <mly  necessary  to  ascertain  whether  an  acknowl- 
edgment or  ecmf  ession  of  the  person  who  esEecuted  the  deed 
would  be  competent 

In  J^hson  v.  McChesney,  7  Cow.  861,  Mr.  Justaee  Suther- 
land, in  an  action  of  ejectment,  held  otherwise,  saying  that  the 
iicknowledgment  in  a  deed  of  the  receipt  of  tiie  consideration 
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18  prima  facia  evidence  of  its  payment  until  impeached,  and 
that  its  operation  is  not  confined  to  the  imniediate  parties  to 
the  deed,  but  extends  to  any  person  who  may  seek  collaterally 
to  impeach  it  But  the  rule,  we  may  safely  say,  is  otherwise 
in  an  action  at  law  where  the  question  is  material,  as  well  as 
in  a  suit  in  equity.  In  Nt>len  and  Thampwn  v.  Owyn,  16 
Ala.  725,  the  Court  held  that  this  rule  was  the  same  in  a 
Court  of  law  as  in  a  Court  of  equity.  After  a  grantor  has 
once  parted  with  all  his  interest  in  land  by  deed  to  one,  he 
can  make  no  admission  by  deed  or  otherwise  that  would  be 
binding  on  his  first  grantee  or  those  who  claim  under  him. 
(10  Ala.  187;  4  Ala.  264;  6  Ala.  12;  16  Ala.  9 ;  4  Watte,  359; 
12  K  Hamp.  248;  Jewett  v.  Palmer,  7  John.  Ch.  R  65; 
Biorey'y.  Windsor,  2  Atkyns,  6^0;  Colton  ▼•  Seavey,  22  Cal. 
496;  WiDard'a  Eq.  Jur.  253.) 

It  is  found  by  the  Court  that  the  plaintiffs  hnew  that  Betts 
executed  a  conveyance  of  some  kind  for  the  second  story  of 
the  store  of  Depuy.  This  being  so,  they  cannot  justly  claim 
that  they  stand  protected  by  the  statute,  because  their  case 
does  not  oome  within  its  letter  nor  its  spirit  It  matters  not 
that  they  did  not  know  the  kind  of  conveyance  which  Depuy 
had  received  from  Betts  —  whether  it  was  for  an  estate  for  years 
or  in  fee  simple  absolute 

In  Jackson  v.  Burgott,  10  John.  460,  Mr.  Oiief  Justice  Kent 
said :  ''  It  may  be  assumed  as  a  settled  principle  in  the  English 
law,  that  when  a  subsequent  purchaser,  whose  deed  is  regis^ 
tered,  had  notice,  at  the  time  of  his  purchase,  of  a  prior  unreg- 
istered deed,  the  prior  deed  shall  have  the  preference,  for  the 
object  of  the  register  is  to  give  notice  to  subsequent  pur- 
chasers ;  and  in  the  case  stated  the  object  of  the  Act  is  answered, 
and  his  purchase  under  such  circumstances  is  a  fraud.  It  is 
considered  as  done  mala  fide,  by  assisting  the  original  vendor 
to  defraud  the  prior  vendee,  and  the  Courts  will  not  suffer  a 
statute  made  to  prevent  fraud  to  be  a  protection  to  fraud." 
Other  authorities  of  like  import  might  be  cited  in  support  of 
the  same  doctrine^  bat  the  principle  on  which  it  is  founded  is 
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too  reasonable  and  obvious  1x>  Tequire  for  its  support  addi- 
tional authorities. 

The  plaintiffs  were  not  entitled  to  judgment  upon  lihe  facts 
fcrtind  by  the  Court,  and  judgment  ought  to  haVe  b^en  !ren- 
dered  for  the  defendant  As  the  case  stands  we  think  the  ends 
of  justice  would  be  best  subserved  by  allowing  the  parties 
to  try  the  cause  de  novo. 

The  judgment  ia  therefore  reverb  and  a  new  trial  ordered. 


THOMAS  W.  MTJLFOED,  THEODORE  B.  OtTNmNG- 
HAM  AKD  ALVINO  0.  CAMPBELL  v.  OHAKLES  Ll^ 

FRANC  BT  ALS. 

*  Bmagbnasiom/'    IK    Hbzicam    C0NTBTANCB8,    coNSTRuaD. —  The    words    *'Bn- 

acenasion     *     *     del  terreno,**  without  anj  other  llmitltitf  term,  Ifi  a  eon- 

Tcyanee  imder  the  Mezlcan  law,  todkatM  aft  Intent  on  tb»  vart  of  those  esc- 

.  tenting  the  Instrument  to  convey  the  fee»  and  not  an  intent  to  create  a 

mere  lervltiide  apon  the  land,  ai  a  use  or  nenfmct. 

Adtissb  PossBsaiON^  Statctb  or  Limitations. —  Garcia  and  My*,  In  1840, 
while  the  Mexican  law  was  hi  force  la  California,  exNnited  before  the  Alcalde 
of  San  Francisco  an  instrnment  in  writing  manifesting  npon  its  face  an  in- 
tent to  **  alienate  '*  by  the  former  in  favor  of  the  latter  the  land  therein 
described,  bnt  without  expressing  or  Indicating  whether  for  a  consideration 
or  as  a  donation.  Nye  immediately  entered  possession  nnder  said  instra- 
nent  in  writing,  and  he  and  his  grantors,  down  to  and  including  defendants, 
have  ever  since  continued  in  possession  claiming  title  in  fee.  Held,  that  the 
possession  under  said  instrument  by  Nye  and  his  grantees  was  adverse  from 
the  beginning,  even  conceding  &e  said  Instrnment  to  be  iasnfflelent  under  the 
Mexican  law  to  pass  title  by  reason  of  a  failure  to  express  therein  a  con- 
sideration, or  to  Indicate  that  the  conveyance  was  intended  as  a  donation, 
as  the  case  might  be.  Held,  further,  that  said  possession  having  been  con- 
tinued by  Nye  and  his  grantees,  including  the  defendants,  for  a  period  of 
more  than  Ave  years  since  ths  passage  of  the  Statute  of  Limitations,  and 
before  the  commencement  of  this  suit,  all  right  of  action  In  favor  of  plain- 
tiffs derived  from  said  Qarcla  Is  barred. 

Acts  or  PAaTias  uvnaa  CommrAiici  show  TBBift  txmamov  in  vakiho  it. 
—  If  the  meoaing  ot  the  langitags  of  an  instrument  In  writing  relating'  to  a 
transfer  of  land  is  doubtful  or  ambiguous,  the  Court  will  consider  the  sur- 
rounding circumstances  and  call  to  its  aid  the  acts  d  the  parties  done 
nnder  it  as  a  elns  to  their  bitStatlon. 

CcMnnccTioN  or  LAnduAC^i  or  4  Dtahu — If  a  «|^estloa  of  law  aflses  npon  the 
construction  of  a  deed,  it  is  the  province  of  the  Supreme  Court  to  construe 
It  and  determine  from  the  langusge  used  in  it  what  was  the  intention  of 
the  parties  to  the 
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Appeal  from  the  Distriet  Court,  Fourth  Judicial  District^ 
(Sty  and  County  of  San  Francisco, 

The  facts  are  stated  in  the  opinion  of  the  Court 

J.  B.  Crocket,  for  Appellanta. . 

The  paper  from  Garcia  to  Nye  is  the  foundation  of  the  plain- 
tiffs' claim.  If  that  paper  is  a  valid  conveyance  of  the  title, 
transferring  the  absolute  dominion  of  the  property  from  the 
former  to  the  latter,  it  is  conceded  the  plaintiffs  have  no  case. 
For  the  plaintiffs  it  is  claimed  that  this  paper,  on  its  face,  pur- 
ports to  be  only  a  lease  or  license,  and  not  a  conveyance  in 
fee;  and  it  is  further  claimed,  that  even  though  it  purport  to 
be  a  conveyance,  it  is  void  under  the  Mexican  law,  because  no 
price  is  named.  For  defendants  we  insist  the  paper  is,  in 
terms,  an  absolute  conveyance,  and  that  it  is  not  void  be- 
cause no  price  is  named  in  it.  The  paper  being  in  a  foreign 
language,  its  true  meaning  is  to  be  arrived  at  only  by  means 
of  the  testimony  of  experts  in  that  language,  and  the  defini- 
tions of  the  terms  employed,  as  found  in  approved  standard 
works.  Tested  by  the  first  method,  we  may  confidently  claim 
that  our  construction  is  the  proper  one.  On  the  face  of  the 
paper  there  is  nothing  to  indicate  that  it  was  intended  as  a 
lease.  'No  term  is  specified  and  no  rent  reserved,  nor  is  there 
any  stiptdation  to  restore  the  possession,  nor  any  provision 
against  waste.  In  short,  it  lacks  every  element  of  a  lease. 
It  is  equally  obvious  that  it  is  not  simply  a  license  to  enter 
and  occupy.  Terms  are  employed  which  plamly  indicate  that 
some  estate  or  interest  passed.  Apt  phrases  are  not  employed 
to  indicate  a  license.  The  concluding  sentence  empowers  Nye 
to  use  the  property  when  or  as  he  pleases ;  and  Garcia,  in  or- 
der to  obviate  any  doubt  as  to  his  intention,  puts  over  his  sig- 
nature the  word  "Cedo,"  ** I  grant,'*  "I  convey,"  and  there 
18  no  provision  that  Kye  is  at  any  time  to  surrender  the  posses- 
sion or  to  hold  on  sufferance. 

But  if  the  instrument  is  so  doubtful  that  no  certain  Inter'^ 
pretation  can  be  given  to  it,  the  doubt  must  be  solved  in  favor 
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of  the  grantee.  Doubtful  phraaee  are  oonstrued  most  atroni^y 
against  the  grantor,  and  construing  the  infitrument  by  this  rule, 
there  can  be  no  doubt  that  it  should  be  held  to  be  an  absolute 
conveyance. 

The  argument  for  the  respondents  is,  that  this  paper  is  a 
lease  or  license,  and  that  "Nje  .and  his  vendees  having  entered 
nn<Ier  it,  they  are  estopped  by  it  from  denying  Garda's  title. 
But  if  by  straining  the  sense  of  certain  words  and  phrases  in 
the  instrument  it  can,  by  any  ingenuity,  be  tortured  into  a 
lease  or  license,  no  one,  I  apprehend,  will  venture  to  daim 
that  it  is  clearj  precise,  and  definite  in  its  termSy  and  free  from 
ambiguity.  On  the  contrary,  it  is  not  only  extremely  TSgue, 
but  employs  words  admitting  of  several  significations,  which 
would  vary  the  sense  as  you  attach  to  these  words  the  one  or 
the  other  meaning.  If  this  instrument  be  valid  as  an  estoppel, 
it  would  be  difiicult  to  conceive  of  one  too  obscure  to  aooom- 
plish  the  same  result. 

If  the  paper  created  a  tenancy  at  will,  or  on  sufferance,  or 
was  a  mere  license  to  enter,  Nye  had  no  assignable  interest, 
and  his  vendees  were  disseizors;  and  if  they  entered  as  pur 
chasers,  claiming  the  fee,  and  held  adversely,  the  Statute  of 
Limitations  commenced  to  run  from  the  time  the  landlord  had 
notice  of  these  facts.  (4  Kent,  114;  Taylor's  Landlord  and 
Tenant,  Sec.  112;  14  Pet  162;  1  Greenleafs  Oruise,  266;  6 
Greenleaf,  12.) 

Patterson,  Wallace  <£  Stow,  also  for  Appellanta. 

The  Statute  of  Limitations  was  a  bar  to  plaintiffs'  action. 
(Wood's  Dig.  p.  46,  Sec.  6.) 

Nye  did  not  enter  as  tenant  of  Gkurcia ;  he  claimed  to  have 
a  deed  of  sale  from  Joee  Mairmel  Oarcia,  and  entered  claiming:; 
the  title.  He  purported  to  oonvey  the  title  in  fee  simple  abso 
lute,  and  his  several  conveyances  were  by  deed  of  grmt,  bar- 
gain, and  sale.  The  grantees  assumed  to  and  believed  they 
were  purchasing  the  fee.  The  deeds  purport  to  oonvey  the  fee. 
Nye  never  paid  any  rent,  nor  did  any  of  his  grantees.    Garcia 
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never  demanded  any  rent,  nor  did  his  widow.  The  defendants 
and  their  landlordfl.  Pierce  and  NichoU,  have  always  claimed 
to  own  in  f  e& 

The  plaintiffs  did  not  show^  nor  attempt  to  show,  any 
recognition  by  the  possessors  of  a  tenancy  at  any  time.  They 
daim  the  tenancy  existed  only  by  construction  of  the  instnT- 
menty  Oarcia  to  Kye,  which  Nye  and  we  oLwaye  claimed  to  he  a 
amveyanee  of  the  fee. 

No  proof  other  than  that  instrument  was  given  showing  or 
tending  to  show  a  tenancy. 

It  appears  from  the  record  that  the  defendants  and  their 
grantors  have^  since  the  year  1848,  continuously,  openly,  and 
notoriously  possessed  the  premises  in  dispute,  holding  them 
adversely,  in  good  faith,  under  claim  and  color  of  title.  Suih 
holding  makes  out  the  defense  of  the  Statute  of  Limitations. 

That  defense  could  only  be  overcome  by  the  plaintiffs  '^  by 
showing  that  their  title  was  derived  from  the  Mexican  Gov- 
enunent,  and  that  five  years  had  not  elapsed  since  the  final 
confirmation  of  that  title  by  the  United  States.  The  defend^ 
ants  under  this  view  of  the  case  alone  were  entitled  to  judg- 
ment"    (Richardson  v.  WUUamson,  24  CaL  289.) 

When  the  persons  deraigning  title  from  Nye  purchased  and 
took  a  conveyance,  they  acquired,  or  at  least  believed  they 
did,  the  property  for  themselves,  and  their  faith  was  not 
pledged  to  maintain  the  title  of  one.  (Blight^s  Lessee  v. 
Rochester,  7  Wheaton,  548;  WiUison  v.  Waikins,  8  Peter's 
TJ.  8.  S.  C.  R.  p.  48.)  From  the  date  of  each  of  those  deeds 
they  claimed  to  hold  adversely,  and  ^uch  claim,  accompanied 
by  their  continuous  possession  from  1848  to  November,  1861, 
Un  the  plaintiffs'  action* 

Shafter  d  Qoold,  iosr  Bespondents. 

The  document  upon  which  appellant  relies  was  made  under 
the  Mexican  law.  By  the  provisions  of  that  law  its  force  and 
effect  must  be  determined.  We  will  strive  to  establish  —  1st, 
That  it  ia  no  sale;  and,  2d,  That  whatever  contract  it  might 
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have  been  under  the  syetem  in  foree  here,  it  was  not  a  con- 
tract translative  ci  the  title  to  propertj;  3d,  That  it  was  noth- 
ing more  than  what  in  our  system  is  equivalent  to  a  tenancy 
at  wilL 

The  operative  word  in  this  document  is  enagenacian.  Gkir- 
cia,  who  owned  the  premises,  and  Nye,  who  was  about  to 
receive  possession  of  th^n,  went  before  Guerrero,  tie  Alcalde, 
in  reference  to  an  enagenacion.  They. went  for  nothing  else 
If  we  can  find  out  what  enagenacion  means  we  will  know  the 
object  of  their  visit  so  as  to  tell  it  in  the  English  language; 
and  knowing  that  the  task  of  deciding  this  case  is  easy,  what 
is  the  meaning  in  the  Spanish  language  of  the  verb  bnagbnab  t 

Escriche's  Dictionary  of  Legislation  and  Jurisprudence  is  a 
woYk  of  approved  authority.  That  author  gives  an  excellent 
definition  of  the  word  in  controversy. 

Enagenacion,  he  tells  us,  signifies  no  less  than  nine  different 
things.  It  means:  1.  A  sale;  2*  A  donation;  8.  A  mort- 
gage; 4.  An  exchange  or  barter;  6«  A  lease  for  rent  money; 
6.  A  pledge;  A  servitude,  which  is  divided  into:  7.  A  use; 
8.  A  usufruct;  9.  Habitation. 

Here  are  no  less  than  nine  different  ooBtraets,  either  one  of 
which  may  be  meant  by  the  word!  Therefore  it  is  the  duty 
of  the  appellant  who  relies  upon  it  to  explain  which  of  these 
contracts  it  is  that  is  embodied  in  the  instrument  in  question. 
It  must  he  one  of  them.     Which  is  it? 

1.  The  instrument  is  not  a  sale. 

In  the  Mexican  system,  as  in  that  in  which  it  has  its  origin, 
tibere  are  three  things  essential  in  every  contract  of  sale. 
Indeed,  three,  in  the  absence  of  any  one  of  which,  there  can 
be  no  such  thing  as  a  sale.  They  are:  1.  A  price  iii  money; 
2.  A  thing  sold ;  3.  Consent  of  the  parties. 

When,  therefore,  an  instrument  is  presented  as  embodying 
a  contract  of  sale,  if  it  be  discovered  in  looking  over  it,  that 
there  is  wanting  an  expression  of  the  consent  of  the  parties, 
or  a  description  of  the  thing  sold,  or  the  naming  of  a  price' 
agreed  on,  the  paper,  no  matter  whatever  else  it  may  be  called, 
is  at  onoe  pronounoed  no  sale.     This  rule  is  f uadamaitaL     In 
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its  application,  it  hag  always  been  held  inexorable.  There 
never  has  been  a  deviation  from  or  rdaxation  of  it  in  anj  in- 
stance whatever. 

A  price  is  one  of  thd  legal  requisites  of  the  contract  of  sala 
(Garham  y.  Eayden,  6  Bob.  460;  O&nwaa/  v.  Bordier,  6  Lou. 
346.) 

2.  The  instrument  is  not  a  donaiioru 

A  document,  said  to  be  a  donation  under  the  system  we  are 
considering,  was  oUiged  to  contain  certain  features  not  found 
in  this  one. 

''A  donation  is  void  when  one  makes  it  of  all  his  property, 
although  it  be  of  his  preseent  property,  according  to  the  law 
69th  of  Toro,  because  he  has  not  retained  for  himself  the  means 
of  subsistence  during  his  Ufa"  (Eseriehe,  Donacion  Entre 
Vivos,  660.) 

And  in  order  to  carry  out  this  public  poli<7  the  donor  was 
reminded  of  his  obligation  to  refrain  from  stripping  himself  of 
all  his  possessions,  and  so  become  a  burden  to  the  Stata  He 
was  compelled  to  declare  in  the  act  of  donation  that  he  had 
no  need  <  the  property  for  hiniself,  and  that  he  had  enough, 
otherwise,  for  his  decent  maiBtenance. 

The  document  in  question  has  none  of  the  features,  of  a 
donadon.  There  is  no  lenimciation  to  the  heirs  or  amocessinfi 
of  Nye.  There  is  no  mention  of  any  value,  so  that  it  might  be 
determined  whether  or  not  the  approbation  of  the  Judge  should 
be  obtained.  There  is  no  clause  touching  the  surrender  in 
favor  of  Nye  of  the  title  pspeors  to  Garcia,  and  no  declaration. 

8.  The  instrument  is  not  a  mortgage^ 

It  is  obvious  that  the  purpose  of  sudh  a  contract  is  th^ 
security  of  a  debt,  present,  or  to  be  creatlml.  As  between 
Nye  and  Garcia  there  was  no  debt  to  be  secured. 

4.  The  instrument  is  not  an  e^hwige  or  barter. 

The  yery  idea  of  a  contract  of  batter  suggests  the  parting 
with  property  on  both  sides.  Nye  sua:tendered  nothing — gave 
nothing. 

The  instrument  is  not  a  lease  for  rent  money,  nor  is  it  ? 
pledge. 
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There  remains  but  one  of  the  agreements  known  to  the 
Mexic  .n  system,  and  which  is  comprehended  within  the  term 
enagenacion,  and  that  is  an  offreement  for  the  use  of  the  prop- 
erly  in  question. 

A  contract,  then,  for  the  use  of  a  lot  of  ground  is  a  contract 
loiown  to  the  law.  And  thus  we  have  an  explanation  of  the 
sort  of  enagenacion  that  took  place  when  Nye  and  Garcia  went 
to  the  Alcalde's  office. 

They  went  to  place  in  the  archives  some  written  memorial 
of  their  understanding  that  one  should  confer  upon  the  other 
!the  right  to  use  this  lot.  The  use,  saye  the  law,  is  to  be 
enjoyed  according  to  the  party's  necessities.  Begun  sus  neces-^ 
tidades. 

Nye  was  empowered  to  make  use  of  the  lot  whenever  it 
flhoidd  be  convenient  for  him  to  do  so;  i.  e.,  whenever  his 
necessities  should  require.  If  Garcia  had  thought  he  was  con- 
veying to  Nye  the  lot  in  full  ownership,  it  would  not  have 
cecurred  to  him  to  add  any  words  conferring  upon  Nye  the 
right  to  use  the  property  —  for  that,  of  necessity,  would  have 
followed. 

It  will  be  remarked  that  the  only  purpose  mentioned  in  the 
paper  is  that  of  bestowing  upon  Nye  the  vso,  the  use  of  the 
lot.  Enabling  him  to  make  use  of  it  was  all  they  seemed  to 
have  had  in  contemplation:  they  succeeded;  the  document 
was  recorded,  and  tiieir  purpose,  as  we  have  abundantly 
shown,  was  just  what  they  called  it — an  enagenacion;  for  it' 
would  have  been  impossible  to  make  an  agreement  for  the  use 
of  real  property  without  making  an  enagenacion  of  it  This 
being  the  nature  of  the  agreement,  we  have  only  to  inquire 
how  long  the  right  acquired  by  it  was  to  endure.  At  a  glance, 
we  see  that  no  time  was  mentioned.  Therefore  its  duration 
must  have  depended  upon  the  will  of  Garcia,  the  owner  of 
the  premises.  And  this  brings  us  to  the  definition  of  the 
agreement  told  in  the  English  language,  to  wit:  a  tenancy  at 
will. 

,,  John  B»  Felion,  ior  Appellants  in  reply. 
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With  all  deference  to  the  learned  counsel,  we  submit  that 
all  through  their  aiipun^it  they  have  confounded  the  real 
question  in  this  case,  which  is :  "  To  what  extent  did  Garcia 
intend  to  alienate  this  lot  to  Nye,  whether  in  fee,  or  by  way 
of  lease,  or  by  way  of  uset"  with  another  question  of  no 
importance  to  the  case,  which  is:  What  wets  the  consideration 
which  induced  the  alienalionf 

It  is  evident  that  on  the  qnestion  of  eoctent  of  alienation, 
the  price  or  motive  which  induced  the  alienation  has  no 
bearing. 

Thus,  counsel  say:  1st  This  instrument  has  no  price  con- 
tained in  it:  therefore  it  is  not  a  sale.  2d.  It  does  not  state 
that  the  land  was  alienated  for  something  else  than  money: 
therefore  it  was  not  an  exchange.  Sd.  It  does  not  contain 
words  indicating  the  intention  to  make  a  present:  therefore  it 
was  not  a  donation. 

That  is,  counsel  say  in  substance:  '*Ckireia  did  not  intend 
to  alienate  this  land  in  fee  to  Nye,  because  in  the  instrument 
Garcia  did  not  name  a  prioo  or  a  consideration,  or  say  that  it 
was  without  a  consideration/' 

Now,  we  submit  that  all  this  matter  of  price,  or  want  of 
price,  has  nothing  to  do  with  the  real  question  in  this  case, 
which  is,  "  To  what  extent  did  Chrcia,  whether  gratuitoudy  or 
not,  intend  to  alienate  the  land?  '* 

Now,  we  deny  that  an  instrument  under  the  Mexican  law, 
m  order  to  be  a  good  conveyance,  must  contain  the  price  or 
the  consideration  on  which  it  was  made.  If  the  intention  to 
make  an  absolute  conveyance  is  apparent  on  its  face,  then 
that  intention  will  be  carried  into  effect. 

The  absence  of  a  price  in  the  instrument  does  not  show- 
that  it  was  not  a  sale  or  a  barter.  The  absence  of  words  indi- 
eating  a  benevolent  intention  does  not  show  that  it  was  not  a 
donation.  Bat  {he  presence  of  words  showing  an  intention  to 
eofwey  in  fee  simple  does  demonstrate  that  the  contract  is  either 
a  sale,  or  a  barter,  or  a  donation,  it  is  immaterial  which,  sinc^ 
all  of  these  contracts  are  valid. 

Counsel  seem  to  find  something  in  the  expression  in  this 
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instrument,  "  por  lo  que  dicho  Capitan  haoe  uso  quando  se 
convenga,*'  "Wherefore  said  Captain  makes  use  whenever 
he  may  see  fit,"  indicative  of  an  intention  to  create  a  use  only. ' 

But  this  expression,  "haoe  use,"  is  exactly  equivalent  to 
the  English  phrase,  "  to  his  use  and  behoof."  It  is  found  in 
almost  all  Spanish  oonveyances. 

"Enagenacion  —  The  act  by  which  the  property  in  a  thing 
by  lucrative  title  is  transferred  as  a  donation,  or  by  onerous 
tide,  as  by  sale  or  barter. 

"  This  word,  taken  in  a  more  exten^ded  sense,  comprises,  alsoy 
the  lease,  the  pledge,  the  mortgage,  arid  even  the  oreation  of  a 
servitude  on  an  estate.  It  follows  herefrom  that  a  persoii  who 
cannot  alienate  a  tihing  can  neither  pledge,  hypothecate,  nor 
imoumber  with  servitude.  The  person  who  is  disabled  from 
alienating  a  thing,  says  the  law,  can  neither  sell,  nor  barter, 
nor  hypothecate  the  same,  nor  create  any  servitude  thereon, 
nor  have  the  same  assessed  to  any  persons  who  are  disabled 
from  alienating  ihe  same." 

Now  this  definition  does  not  say  nor  imply  that  the  word 
alienation^  by  itself,  ever  means  a  lease,  or  a  mortgage,  or  a 
pledge.  It  only  says  that^  taken  in  a  sense  wider  than  its 
ordinary  sense,  it  ernbraces  or  comprehends  all  these  smaller 
interests;  so  that  a  person  who  by  law  is  disabled  from  alien*' 
ating  his  properly,  is  disabled  also  from  alienating  any  inter- 
est therein. 

In  otb^  words,  the  word  aUenation  is  a  broad  word  of 
transfer,  embracing  all  transfers,  qualified  or  absolute,  by 
which  property  can  be  aflFected. 

The  same  is  true  of  the  English  word  ali&tation;  though 
the  word  used  without  restriction  means  the  complete  and 
full  transfer  of  the  thing  alienated,  yet,  in  a  broader  sense^  it 
embraces  all  the  modes  by  which  property  i6  tranflfecrad  for  a 
time)  or  to  an  extent  teaa  tban  the  entiro-ownershijl. 
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By  the  Court,  Sawyeb^  J, 

This  is  an  action  to  reeov«r  the  htmdred  yara  lot  fronting 
9a  Washington,  Montgomery  and  Jackson  streets,  in  San  Ftan- 
CISCO.  It  was  tried  by  the  Conrt  without  a  jnry,  and  the  fol- 
lowing are  substantially  the  faots  as  found  by  the  Court: 

On  the  30th  day  of  August,  1840,  one  Jos6  Manuel  Grarcia 
was  seized  in  fee  of  the  said  lands,  by  virtue  of  a  grant  pre- 
Tiously  made  by  authority  of  the  Mexican  Gbvemment  The 
whole  lot,  except  a  small  strip  along  Montgomery  street,  was 
then  below  the  line  of  ordinary  high  tide.  Said  Gkreia  on 
that  day  made  with  one  Qorham  H.  Nye  an  instrument  in 
writing,  touching  the  same,  in  the  form,  words,  and  figures 
following,  ris: 

**Saw  FiiAwc*,  Agost  30,  1840. 

^En  rirtud  de  habere  preeentado  en  este  jusgado  de  mi  car- 
go Don  Jcb6  Manuel  Garoia  y  el  Oapitan  D.  Geronimo  H. 
Kye,  Mejicano  natur'^  sobre  la  enagenasion  que  hace  el  prim^ 
al  segundo  del  terrene  que  este  concedio  de  cein  varas  euad- 
rades  al  £•  de  la  laguna  entre  el  mar  y  la  plaza  del  punto  de 
Yerba  Buena,  por  lo  que  dh*  Cap*  hace  uso  cuando  se  con- 
Tenga. 

^  Sedo:  F.  Gubbbizbo. 

^JosB  Maituxl  Gaboia^  G.  H.  Kts.'' 

Crnailatod  thM^ 

"  San  FKANcnsoo,  Ai    ust  30,  1840. 

**  Whereas,  Mr.  Jose  Manuel  Garcia  and  Gorham  H.  Nye,  a 
Mexican  by  naturalization,  have  appeared  before  this  tribunal 
under  my  charge  in  reference  to  the  alienation  which  the  former 
makes  to  the  latter  of  the  land  which  this  [functionary]  granted 
of  one  hundred  varas  square  at  the  east  of  the  laguna  between 
the  sea  and  the  beach,  at  the  point  of  Yerba  Buena,  by  which 
the  said  Captain  makes  use  when  it  may  be  convenient. 

"  I  yield :  F,  Gubbbebo. 

**  JoBB  Manuel  Gabcia«  G.  H.  Nyb.'' 

Under  this  instrument  Nye  entered  into  possession  of  said 
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lands,  used  and  occupied  the  same,  and  in  the  year  1843  con- 
veyed the  south  half  to  one  E.  ?•  Jones ;  a  portion  of  the  north 
half  to  W.  C.  Parker,  and  the  remainder  to  W.  C.  Parker  and 
O.  McDougall;  and  the  said  several  grantees  went  into  pos- 
session under  their  respective  deeds,  of  the  portions  60  con- 
veyed. Prior  to  the  10th  of  September,  1853,  these  several 
grantees  conveyed  the  said  landa  to  certain  of  these  defend- 
ants, named  in  the  finding,  who  went  into  possession;  and 
they  and  their  tenants  ccmtinued  in  possession  from  that  time 
till  the  commencement  of  this  suit 

On  said  10th  day  of  September,  1858,  Abel  Quy  and  others  — 
a  portion  of  said  defendants  —  and  the  grantors  .of  the  others, 
prosecuted  a  suit  in  the  Superior  Court  of  the  City  of  San 
Francisco  against  the  Commissioners  appointed  under  the  Act 
of  1853  to  provide  for  the  sale  of  the  interest  of  the  State 
within  the  water  line  front  of  the  City  6t  San  Francisco, 
wherein  said  Guy  and  others  claimed  title  in  fee  to  said  one 
hundred  vara  lot,  through  and  under  said  Garcia,  and  denied 
any  title  in  the  State  of  California.  In  said  suit  a  final  decree 
was  rendered  perpetually  restraining  said  Commissioners,  their 
successors,  eta,  from  selling  said  lands^  which  decree  is  still 
in  force.  Afterwards  the  successors  of  said  Commissioners, 
notwithstanding  said  decre^  did  sell  the  State's  interest  in  said 
land,  and  said  defendants,  by  mesne  conveyances,  have  acquired 
the  interest  so  sold. 

Said  Garcia  died  in  November^  1846,  leaving  surviving  £ste- 
fana  Feliz  de  Garcia,  his  wife  and  only  la^ul  heir  jit  law. 
After  Garcia's  death  the  said  Estefana  married  Antonio  M. 
Villa,  and  on  the  10th  of  November,  1856,  by  a  deed  executed 
by  herself  and  said  Villa,  her  husband,  conveyed  all  her  right, 
title,  and  interest  in  said  lands  to  Manuel  Castro,  who,  after- 
wards, in  1861,  and  before  the  commencement  of  this  ^uit, 
conveyed  to  plaintiffs.  Plaintiffs  immediately  afterwards,  on 
the  22d  of  November,  1861,  notified  defendants  of  their  acqui- 
sition of  title  from  the  heir  of  Jos6  Manuel  Garcia,  deceased, 
and  required  said  defendants  to  remove  from  the  premises  on 
or  bef(»re  the  30th  of  November,  1861.     Said  defendants  did 
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not  remove  from  said  lands,  nor  have  they  or  any  of  their 
grantors  f  r<mi  whom  they  obtained  poaseesiony  including  said 
Nye,  ever  surrendered  to  said  Garcia,  or  his  successors  in  in- 
terest, said  land  or  any  part  thereof. 

The  Court  then  finds,  as  a  ooUiclusioiL  of  law,  that  by  the 
aforesaid  instrument  in  writing,  between  said  Garcia  and  Nye, 
dated  the  80th  day  of  August,  1840,  and  the  entry  into  pos- 
session thereunder  by  said  Nye,  the  relation  of  landlord  and 
tenant  was  created  between  them,  and  that  said  Nye  then  and 
there  became  tenant  at  will  of  the  said  Garoia;  that  on  said 
Garcia's  death,  his  wife,  Estef ana,  succeeded  to  his  estfite  as 
sole  heir  at  law,  and  became  vested  with  the  fee  of  the  land; 
that  the  relation  of  landlord  and  tenant  so  existing  between 
the  said  Garcia  and  Nye  attached  to  all  who  succeeded  to  the 
estate  of  Garcia,  including  plaintiffs;  that  said  defendants  were 
tenants,  or  qiiaai  tenants  of  the  plaintiffs  until  December  80, 
1801  — until  which  time  the  Statute  of  Limitations  did  not 
commence  to  run  against  said  plaintiffs,  and  that  plaintiffs 
were  entitled  to  recover.  Judgm^it  was  entered  accordingly. 
A  motion  for  new  trial  was  made  and  denied,  and  defendants 
appeal  from  the  order  denying  a  new  trial,  and  from  the  judg- 
ment. 

Niunerous  questions  of  more  or  less  gravity  are  made  by  the 
appellants  on  the  motion  for  new  trial;  but  the  great  question 
in  the  case,  upon  which  the  entire  merits  of  the  controversy 
hinge,  arises  upon  the  construction  of  the  instrument  executed 
between  Garcia  and  Nye;  and  this  question  has  been  argued 
with  great  ingenuity  and  ability  by  the  counsel  on  both  sides. 

On  the  part  of  the  appellants  it  is  contended,  that  this  instru- 
ment was  intended  by  the  parties  to  be  a  conveyance  of  the 
fee  from  Garcia  to  Nye;  while  the  respondents  deny  tliis 
proposition,  and  insist  that  it  was  only  intended  as  a  license 
or  permission  granted  to  Nye  by  Garcia  to  use  the  premises 
during  the- pleasure  of  Garcia,  and  that  the  position  of  Nve 
was  something  analogous  to  a  tenant  at  will  at  common  law. 
The  latter  construction  was  adopted  by  the  learned  Judge  who 
tried  the  case,  and  it  is  the  only  theory  upon  which  this  action 
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<saii  be  maintained.  If,  therefore,  the  Oonrt  erred  in  its  con- 
struction of  this  inBtrament,  the  judgment  must  be  reversed  on 
this  ground,  and  it  will  be  unnecessary  to  examine  the  other 
questions  discussed  in  the  hneig  of  counsel. 

The  main  difficulty  in  arriving  at  the  intention  of  the  parties 
arises  fromi  the  fact,  that  the  laws  under  whidi  the  instrument 
is  to  be  construed,  and  the  instrument  itself,  are  written  in  a 
foreign  language,  and  it  is  not  easy  to  translate  from  one  lan- 
guage into  another  in  such  a  manner  as  to  convey  to  one  famil- 
iar with  the  latter  only,  precisely  the  same  idea  that  it  con- 
veyed to  the  original  parties,  one  of  whom  at  least,  was  proba- 
bly familiar  with  the  language  only  in  which  the  instrument 
and  the  laws  by.  which  it  is  to  be  interpreted,  were  written. 
Different  translators,  equally  competent,  will  use  different  lan- 
guage, and  give  a  different  gloss^  or  shade  to  the  meaning  in 
transferring  the  idea  intended  to  be  conveyed  from  one  lan- 
guage to  another,  as  is  done  in  this  case.  There  are  three  trans- 
lations of  the  instrument  in  the  record,  made  by  parties  well 
known  to  be  competent  Spanish  and  English  scholars,  and  testi- 
fied to  by  them  as  being  correct,  yet  each  differing  from  the 
other  in  some  particulars,  and  these  all  differing  from  the  one 
adopted  by  the  learned  Judge  who  tried  the  casew  But,  as  &e 
latter  is  the  most  favorable  one  for  die  respondents  we  shall 
regard  it,  for  the  purposes  of  this  discussion,  as  being  in  the 
main  correct  Notwithstanding  the  different  habits  of  thought, 
and  we  may  say,  the  different  ideas  of  those  using  different  lan- 
guages, and  the  almost  impossibility  of  transferring  the  precise 
idea  from  one  language  to  another  by  words  even  apparently  of 
equivalent  import^  we  think,  upon  general  principles  of  con- 
struction comm<m  to  all  languages,  there  will  be  little  diffi- 
culty in  arriving  at  the  intent  of  the  parties  to  this  instrument; 
and  if  we  can  ascertain  the  intent  of  the  parties  themselves,  it 
does  not  matter — so  far  as  the  decision  of  this  case  is  con- 
cerned—  whether  they  succeeded  in  making  an  instrument 
sufficient  in  law  to  effectuate  that  intent  or  not.  If  the  parties 
intended  by  this  instrument  to  convey  the  fee,  and  that  intent  is 
pianif  est  fiom  the  language  of  the  instrument,  even  though  the 
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instrument  be  void  for  want  of  pursuing  the  forms  prescribed 
by  law,  or  for  a  failure  to  enumerate  all  of  the  essential  ele- 
ments of  a  valid  deed  of  conveyance  under  the  Mexican  law, 
the  consequence  will  be  the  same  to  the  respondents.  For  if 
Garcia  intended  to  convey^  and  If  ye  intended  to  purchase^  and 
the  instnunent  was  executed,  and  Nye  entered  under  it  with 
that  understanding,  claiming  the  fee,  his  holding  was  adverse 
from  the  beginning.  There  was  in  such  case  no  entry  in  sub- 
ordination to  title  in  Garcia  —  no  acknowledgment  by  Nye  of 
Garda's  title,  and  whether  the  instrument  was  sufficient  to 
pass  the  title  or  any  interest  whatever  or  not,  the  entry  and 
subsequent  occupation  were  advene,  and  the  relation  con- 
tended for  by  the  respondents  never  existed.  In  that  event 
the  right  of  action,  if  any  ever  existed  in  the  respondents  and 
their  grantors,  is  barred  by  the  Statute  of  limitations,  which 
commenced  to  run,  at  least,  as  early  as  the  date  of  the  convey- 
ance to  Castro,  in  1856;  for  there  is  nothing  in  the  record, 
either  in  the  pleadings,  the  facts  found  by  the  Oourt,  or  the 
evidence,  which  brings  the  case  within  the  exceptions  of  the 
proviso  of  the  sixth  section  of  the  Act.  If,  then,  we  find  upon 
a  fair  construction  of  the  instrument  that  Garcia  intended  to 
convey  the  land  to  Nye,  it  will  be  unnecessary  to  inquire 
whether  or  not  the  instrument  was  sufficient  under  the  law  in 
f<wee  at  the  time  to  transfer  the  title. 

The  very  ingenious  and  able  argument  of  the  respondents' 
ootmsel  is  mainly  addressed  to  the  elucidation  of  the  meaning 
of  the  word,  "  enagenasion,''  as  the  one  upon  which  the  case 
is  to  turn.  It  is  claimed  that  this  word  signifies  no  less  than 
nine  different  things:  1,  a  sale;  2,  a  donation;  3,  a  mortgage; 
4,  an  exchange  or  barter ;  5,  a  lease  for  rent  money ;  6,  a  pledge ; 
and  a  servitude,  which  is  divided  into:  7,  a  use;  8,  a  usufruct; 
9,  habitation.  It  is  argued  that,  under  the  Mexican  system 
under  which  this  contract  was  made,  three  things  are  essen- 
tial to  constitute  a  contract  of  sale:  1.  A  price  in  money;  2. 
a  thing  sold;  8.  Consent  of  parties;  and  that,  in  the  absence 
of  any  one  of  these  elements,  there  is  no  sale;  and,  as  no  price 
is  named  in  the  instrumoit  under  consideration,  that  it  cannot 
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be  a  oontract  of  sale.  Concede,  for  the  porpoee  of  argcanent 
(in  regard  to  which,  however,  the  decisions^  or  rather  the  dicta, 
in  this  State  do  not  appear  to  be  uniform),  that  a  price  must 
be  specified  in  the  instrument  evidencing  tiie  contract  in  order 
to  render  the  contract  valid,  still  this  does  not  seem  to  afford 
any  aid  in  the  solution  of  the  question,  What  was  the  intent 
of  the  parties?  It  seems  to  go  only  to  the  question  of  the 
validity  of  the  contract,  rather  than  to  indicate  the  intent  of 
the  parties.  Under  our  Statute  of  Frauds,  certain  contracts  are 
not  only  required  to  be  in  writing,  but  the  consideration  is 
required  to  be  expressed.  Such  contracts  are  sometimes  held 
to  be  void  because  no  consideration  has  been  expressed,  but 
we  are  not  aware,  that  the  absence  of  an  expression  of  the 
consideration  has  been  looked  upon  as  evidence  that  the  parties 
did  not  intend  to  make  the  contract  expressed  in  the  instru- 
ment. It  may  be  evidence  of  ignorance  or  carelessness,  but 
not  of  a  want  of  intent  to  make  the  contract  indicated  by 
the  language  used.  And  no  authorily  from  the  Mexican  law 
is  prodi^oed  to  show,  that  the  omission  to  specify  the  price 
tends  to  show  that  a  parly  did  not  intend  to  convey,  if  the  in- 
strument in  other  respects  manifested  such  intention.  By  the 
same  mode  of  reasoning  as  that  applied  to  the  contract  of  sale^ 
the  respondents  endeavor  to  show  that  the  instrument  under 
consideration  cannot  be  any  one  of  the  first  six  comtracli  CMf 
braced  in  the  definition  of  the  word  ''  enagenacion.''  It  is  not 
even  claimed  to  be  the  fifth,  "  a  lease  for  rent  money,'*  for  the 
argument  which  proves  it  not  to  be  a  ^^  sale,''  equally  demon- 
strates it  not  to  be  a  ^'  lease."  It  is  therefore  said  to  be  one  of 
the  servitudes,  and  as  it  cannot  be  a  "  habitation,"  it  must  be 
either  "  a  use,"  or  "  a  usufruct"  And  on  the  hypothesis  that 
it  is  one  of  these  two  the  case  is  rested. 

"A  use,"  as  defined  by  Escriche  —  and  in  this  opinion  we 
adopt  the  translation  furnished  by  the  respondents — is,  "the 
right  which  a  person  has  to  use  or  enjoy  the  property  of  an- 
other according  to  his  necessities.  It  is  one  of  the  nhree  per^ 
sonal  servitudes,  which  are,  use,  usufruct,  and  habitation.  It 
is  established  by  contract,  by  last  will,  and  by  prescription. 
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etc"  "Usufruct —  the  right  to  use  and  enjoy  the  property  of 
odiers;  that  is,  to  appropriate  its  fruits  without  impairing  the 
substance."  We  accept  these  definitions  of  a  sale,  a  use,  and 
a  usufruct;  but  the  question  still  remains,  which  of  these  con- 
tracts, or  of  the  six  others  enimciated,  was  intended  to  be 
expi^^ssed  by  the  word,  "  enagenasion,"  or  the  word  "enage- 
nacion"  —  as  it  is  conceded  by  all  parties  the  word  should  be 
spelled — in  connection  with  the  other  language  of  the  instru- 
ment under  consideration?  According  to  Escriche  —  and  we 
again  adopt  the  translation  furnished  by  the  respondents  — 
^'enagenacion"  means,  "the  act  by  which  the  property  in  a 
thing,  by  lucrative  title,  is  transferred,  as  a  donation;  or  by 
onerous  title,  as  by  sale  or  barter." 

"  This  word,  taken  in  a  more  extended  sense,  comprises  also 
the  enfiteusis  (lease),  the  pledge,  the  mortgage,  and  even  the 
creation  of  a  senridumbre  (servitude),  on  an  estate.  It  fol- 
lows, herefrom,  that  a  person  who  cannot  alienate  (^lagenar)  a 
thing,  can  neither  pledge,  hypothecate  nor  incumber  the  same 
with  servitudes  (servidumbres)." 

'Sow,  what  is  the  plain  sense  of  this  definition  of  the  word 
'^  enagenacion  ?"  Obviously  that  in  its  ordinary  use  it  means 
a  transfer  of  the  title,  the  fee,  Imt  taken  in  a  more  compre- 
hensive and  enlarged  sense,  it  may  mean  something  more  than 
is  usually  understood  by  it,  and  include  the  six  other  contracts 
mentioned.  The  word,  as  used  in  the  instrument  under  con- 
sideration, has  been  rendered  in  all  the  translations  in  the 
record  by  the  Sngliah  word,  "alienation,"  and  it  is  manifest 
from  the  definition  given  by  Escriche  in  its  most  comprehen- 
sive sense,  that  the  meaning  of  the  two  words,  "  enagenacion," 
and,  "alienation,"  are  as  nearly  identical  as  the  signifieati<m 
of  any  two  words  in  different  languages  are  ordinarily  found 
to  be.  Blackstone,  Book  2,  p.  287,  says:  "The  most  usual 
and  universal  method  of  acquiring  title  to  real  estate  is  that 
of  alienation;  conveyance  or  purchase  in  its  limited  sense; 
under  which  may  be  comprised  any  method  wherein  estates 
are  voluntarily  resigned  by  one  man  and  accepted  by  another, 
whether  that  be  effected  by  sale,  gift,  marriage  settlement, 
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devise  or  other  transmission  of  property  by  the  mutual  con- 
sent of  the  parties;''  and  (ib.  p.  103),  he  says:  '^An  estate 
in  lands,  tenements  and  hereditaments  signifies  such  interest 
as  the  tenant  has  therein."  And  on  the  same  page,  estates  are 
divided  ^'into  such  as  are  freehold,  and  such  as  are  less  than 
freehold/'  and,  ^^  estates  of  freehold  are  estates  of  inheritance, 
or  estates  not  of  inheritance"  —  the  various  estates  of  freehold 
being  enumerated  (ib.  104,  et  seq.) ;  and  ^'of  estates  less  than 
freehold  there  are  three  sorts:  1.  Estates  for  years;  2.  Estates 
at  will ;  3.  Estates  by  sufferance." 

Thus  it  will  be  seen  that  the  word,  "  alienation,"  in  English, 
like  the  word,  **  enagenacion,"  in  Spanish,  embraces  in  its  most 
comprehensive  sense  the  transfer  of  every  estate  known  to  the 
law,  from  a  fee  simple  to  an  estate  at  will  or  sufferance. 

"  But,"  says  the  respondents'  counsel,  "  no  man  who  speaks  in 
English,  and  means,  for  example,  to  convey  the  idea  that  his 
friend  Smith  has  leased  his  fif ty-vara  lot  to  Jones,  would  say 
Smith  had  alienated  the  lot  to  Jones.  Until  the  idea  of  part- 
ing with  the  ownership  had  occurred  to  the  speaker,  he  would 
not  think  of  the  word  alienation.  We  never  speak  of  aliening 
our  possessions  without  affixing  to  the  expression  the  thought 
of  a  change  of  ownership  6f  the  property  itself.  We  write 
'grant,'  'bargain,'  *seU,'  'alien,'  and  'convey,'  but  we  never 
write  those  words  when  we  make  a  lease.  The  word  aliena- 
tion with  us  is  not  used  to  picture  the  creation  of  an  inferior 
estate.  It  coknes  in  vogue  only  when  sunmioned  to  serve  the 
purpose  of  the  higher  estate — the  fee  simple  absolute — the 
estate  of  inheritance."  This  is  very  forcibly  expressed,  and  we 
therefore  adopt  the  language.  For  the  same  reason,  so  far  as 
we  are  able  to  discover,  the  Mexican  did  not  use  the  word, 
"  enagenacion/*  in  connection  with  the  word,  "  terreno  "  with- 
out any  limiting  or  qualifying  term  to  convey  the  idea  that  he 
had  granted  a  leasehold  interest,  or  a  mere  "use,"  or  "usu- 
fruct "  on  the  land,  and  not  the  land  itself. 

According  to  the  translation  adopted  by  the  Judge  below, 
and  which  is  substantially  sustained  by  all  the  other  transla- 
tions in  the  recordy  the  parties  appeared  before  Guerrero  "  in 
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feference  to  the  alienation  (enagenacion)  which  the  former  ^ 

makes  to  the  latter  of  the  land'' — not  of  a  use  or  usofnict  in 
or  upon  the  land,  but  ''of  the  land''  itself.  It  seems  to  ns 
tfuit  it  would  be  just  as  absnrd  to  suppose  that  a  Mexican 
would  use  the  word  **  enagenacion/'  followed  by  a  word  signi* 
fying  land,  without  any  qualifying  term,  to  express  the  idea 
that  he  had  created  ''  a  use/'  or  ''  usufruct"  on  the  land,  either 
for  a  limited  or  an  indefinite  period  of  time,  as  for  an  English^ 
man  to  say  he  had  alienated  the  land,  when  he  intended  to 
convey  the  idea  that  he  had  created  a  tenancy  at  will  only 
in  the  land.  But  suppose  we  are  wrong  in  this,  and  that  in 
the  Spanish  language  ''enagenacion"  may  mean  more  than 
"alienation"  in  English,  and  that  it  is  admissible  to  use  the 
phrase  "enagenacion  del  terreno"  to  convey  the  idea  that  a 
party  had  only  created  a  servitude — a  mere  use  "  on  an  estate  " 
in  the  land;  still,  it  is  also,  and  much  more  frequently  used 
to  express  the  idea,  that  the  title  to  the  land  itself — the  fee  — 
has  been  conveyed,  and  it  is  only  necessary  to  ascertain  in 
which  sense  the  phrase  was  intended  to  be  used  by  the  par* 
ties.  If  we  were  called  upon  to  construe  a  word  which  had 
no  limiting  or  qualifying  t^rm,  the  rule  of  construction  at  com- 
num  law  would  be  to  give  it  its  ordinary  signification — the 
sense  in  which  it  is  generally  and  by  far  the  most  frequently 
used;  and  as  this  rule. is  based  upon  common  sense,  we  have 
no  reason  to  suppose  the  rule  was  otherwise  under  the  Mexi- 
can law.  What  is  the  obvious  ordinary  signification  of  "  ena- 
genacion" in  the  Mexican  law?  Clearly,  if  Escriche  is  to  be 
relied  cm,  "the  act  by  which  the  property  in  a  thing,  by 
lucrative  title,  is  transferred,  as  a  donation;  or  by  onerous 
title,  as  by  sale  or  barter."  In  Seoane's  ITeuman  &  Baretti's 
Dictionary,  by  Velazques,  the  word  "enagenar"  is  defined  as 
follows:  "To  Llienate,  to  transfer  or  to  give  away  property;" 
and  the  word,  "enaganadon;"  "Alienation,  the  act  of  trans- 
ferring proper^;"  and  these  are  the  only  definitions  of  those 
words  relating  to  property  given  in  this  dictionary.  TTnques- 
ticmably  the  word  is  ordinarily  and  generally  used  to  express 
the  idea  of  a  transfer  of  title,  either  as  a  £^ft,  for  a  money 
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oonsideration,  or  by  way  of  barter;  at  all  events  a  transfer 
of  the  fee,  and  not  a  base  or  qualified  estate;  but  the  word 
itself  does  not  determine  whether  as  a  gift;  for  a  price;  or 
by  way  of  barter.  If  either  of  these  ideas  is  to  be  added^  other 
words  must  be  used. 

True,  Escriche,  after  giving  diis  principal  definition,  adds 
substantially  that  it  may  be  used  in  a  more  comprehensive 
sense.  **  This  word,  taken  in  a  more  extended  9eme,**  says  he, 
"  comprises  also  the  enfiteusis  (lease)  the  pledge,  the  mortgage, 
and,''  he  adds,  as  though  it  lay  on  the  very  outermost  borders 
'of  the  territory  of  this  far-reaching  term,  ''even  the  creation 
of  a  servidumbre  (servitude)  on  an  estate/*  Now,  in  wliich  of 
these  senses^  in  the  nature  of  things,  must  the  term  be  ordi- 
narily  used  and  uniformly  understood,  unless  there  is  some 
other  term  used  to  qualify  it!  Obviously  in  the  sense  of  a 
transfer  of  the  title.  The  alienation  of  the  land,  the  transfer 
of  the  fee,  was  a  common  everyday  transaction  on  this  conti- 
nent, whedier  in  Anglo-American  countries,  or  in  California,  or 
probably  in  other  Spanish-American  countries.  It  is  undoubt- 
edly, in  this  age  and  in  these  countries,  the  most  frequent  of 
all  transactions  in  relation  to  lands.  But  the  creation  of  a 
servitude  on  an  estate,  and  for  an  indifinite  period  of  time, 
must  necessarily  be  a  comparatively  rare  transaction,  so  rare 
that  it  is  hardly  conceivable  that  parties  intending  to  create 
such  an  estate  would  use  the  term  which  ordinarily  signifies, 
and  which  unlearned  persons  would  naturally  understand  to 
signfy  an  absolute  transfer  of  title,  without  the  use  of  some 
other  term  clearly  limiting  the  meaning  to  the  particular  in- 
ferior estate  intended  to  be  created.  In  the  nature  of  things  the 
occasion  to  use  the  word  ''  enagenacion  "  to  express  the  creation 
of  a  use  ''  on  an  estate ''  in  lands  must  have  been  seldom — so 
seldom,  that,  when  so  extraordinary  an  occasion  occurred,  the 
necessity  of  qualifying  it  by  some  words  expressing  the  exact 
interest  intended  to  be  transferred,  in  order  to  guard  against 
misapprehension,  would  almost  inevitably  have  suggested  itsel£ 
But  when  used  in  its  ordinary  signification  —  the  transfer  of  the 
lee — as  everybody  would  naturally  understand  it  in  that  sense, 
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BO  such  neoessitj  would  exist     Nor  does  the  fact  that  the  \ 

parties  through  iguoranoey  inadvertence,  or  even  desigu,  have 
omitted  to  state  whether  the  transfer  was  made  for  a  consid- 
eration in  monejy  or  by  way  of  barter,  or  was  intended  as  a 
gift^  militate  against  tiiis  construction.  If  it  were  intended 
to  create  a  use  simply,  the  parties,  whether  required  by  some 
rule  of  law  to  do  so  or  not,  would  be  just  as  likely,  as  in  the 
case  of  a  sale,  to  state  whether  it  was  for  a  consideration  or 
intended  as  a  gift  In  our  judgment  the  expression  or  omis- 
sion to  express  the  consideration  or  motive  of  the  transfer  does 
not  aid  or  obstruct  the  mind  in  its  efforts  to  solve  the  question 
of  the  intent  of  the  parties. 

It  is  argued  by  the  respondents'  counsel  that  the  closing 
words  of  the  instrument  translated  in  the  finding,  '^by  which 
the  said  Captain  makes  use  when  it  may  be  convenient;  '^  also 
by  one  of  the  witnesses,  '^wherefore  said  Captain  makes  use 
when  he  sees  fit;"  and  by  another,  '^wherefore  said  Captain 
makes  use  of  it  whenever  it  may  suit  him;"  indicate  a  purpose 
of  bestowing  upon  Nye  only  the  use  of  the  lot,  and  that  these 
words  thus  limit  and  qualify  the  meaning  of  the  word  ^'ena 
genadon,''  already  discussed.  It  is  insisted  that  if  Grarcia  had 
thon^t  he  was  conveying  to  Nye  the  full  ownership,  it  would 
not  have  occurred  to  him  to  add  any  words  conferring  upon 
Nye  the  rij^t  to  use  the  property,  for  that>  of  necessity,  would 
follow.  But  these,  or  similar  words  are  found  in  many  Mexi- 
can grants,  both  from  the  Government  and  from  individuals. 
They  seem  to  be  merely  formal  words  like  the  words,  "  to  his 
use  and  behoof,''  in  the  ordinary  conveyance  in  the  United 
States.  Thus  tiie  original  grant  of  this  very  lot  from  Alcalde 
Guerrero  to  Garcia  concludes  with  words  of  similar  import — 
^'making  use  afterwards  of  said  lot''  So  also  the  original 
grant  of  Sanchez  to  Guerrero  in  the  record  in  this  suit  con- 
tains a  similar  formal  phrase :  ^^  In  order  that  he  may  possess 
the  same  legally  and  pacifically  and  make  the  use  that  suits 
him."  The  phrase,  then,  is  undoubtedly  a  mere  formal  one, 
common  in  Mexican  conveyances  and  not  intended  as  a  limita- 
tion of  the  mefming  of  the  language  previously  used 
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The  word  "sedo,"  or  "cedo/* — as  it  is  conceded  by  both 
appellants  and  respondents  the  woid  shonld  be  spelled — to 
which  the  signature  of  Garcia  is  appended,  should  mani- 
festly be  translated  "  I  grant"  It  is  the  ordinary  word  used 
in  Meidcan  conveyances  to  pass  title  to  lands.  The  witnesses 
all  translate  it  ^'I  grant,''  and  the  same  word  in  c(miposition, 
^'consedo/'  in  the  same  instnunent^  is  rendered  by  the  word, 
'^  granted,''  in  the  translation  adopted  in  the  finding.  But 
whether  translated  **I  yield,"  or,  "I  grant,"  in  the  connec- 
tion in  which  it  stands,  it  must  be  regarded  as  expressing  the 
assent  of  Gkircia  to  the  transfer  of  the  land.  This  instrument 
was  drawn  up  by  the  Alcalde,  and  egcpresses  the  objeet  for 
which  the  parties  came  before  the  officer — that  is,  '^in  refer* 
ence  to  the  alienation  which  the  former  (Garcia)  makes  to  the 
latter  (Kye)  of  the  lands,"  etc. —  and  when  it  is  drawn  out 
(Garcia  expresses  his  assent  by  writing  his  name  at  the  bottom, 
after  the  word  "sedo,"  **!  grant,"  or,  "I  yield,"  "I  resign," 
"I  deliver  up,"  ''make  over."  We  are  satisfied  from  a  care- 
ful examination  of  the  instrument  by  the  light  of  the  able 
argument  of  the  counsel  on  both  sides  that  the  parties  in- 
tended to  transfer  the  fee.  Whether  the  instrument  was  suf- 
ficient in  law  to  effectuate  that  intention,  as  we  have  before 
remarked,  it  is  not  necessary  to  decide. 

But  if  the  meaning  of  the  language. of  the  instrument  can 
be  considered  doubtful,  "another  rule  of  construction  is,  that 
when  the  words  of  a  grant  are  ambiguous  the  Court  will  call 
in  the  aid  of  the  acts  done  under  it  as  a  clue  to  the  intention 
of  the  parties.  Upon  this  principle  we  are  permitted  also  to 
look  at  the  undisturbed  use  of  the  right  contested  on  the  one 
side  and  the  unqualified  acquiescence  on  the  other,  down  to 
the  time  of  the  plaintiff's  purchase  of  the  premises  in  1857." 
(French  v.  Caihcarl,  1  Comst  102.)  In  this  case,  down  to  the 
time  of  the  notice  to  quit,  given  by  plaintiff,  December  2, 1861, 
more  than  twenty-one  years  after  .the  execution  of  the  instru- 
ment and  entry  under  it. 

"  In  the  construction  of  grants  the  Court  ought  to  take  into 
consideration  the  eircumBtances  attendant  upon  the  transac- 
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tion,  the  particular  situation  of  the  parties,  the  state  of  the 
country  aad  the  state  of  the  thing  granted,  for  the  purpose  of 
ascertaining  the  intention  of  the  parties."  {United  States  v. 
Appleton,  1  Sum»  502.)  Apply  Uiese  rules  to  the  construction 
of  the  instrument  under  consideration,  and  eveiy  shadow  of 
doubt  as  to  the  intent  of  the  parties,  if  any  there  be,  must  be 
at  once  dispelled.  The  instrument  was  executed  in  1840 — ; 
twenty-four  years  ago.  Lots  of  this  kind  could  then  be  had 
almost  for  the  asking.  But  a  small  strip  of  it  was  above  the 
Une  of  ordinary  high  tide.  It  is  hardly  to  be  supposed  that  a 
pf^'ty  would  put  improvements  upon  land  thus  situated  and  in 
as  little  demand  as  such  lands  were  at  that  time,  when  he  only 
expected  to  occupy  at  the  will  of  another.  Still  less  probable 
is  it,  that,  at  a  time  when  conv^anoes^  even  of  the  fee,  were 
made  with  great  carelessness  parties  would  take  the  trouble 
to  go  before  the  Alcalde  and  make  a  formal  contract  for  one  to 
occupy  land  gratuitously  at  the  will  of  the  other.  What  object 
could  there  be  in  such  formal  proceedings,  since  the  grantee 
could  be  turned  out  on  the  next  day  at  the  will  of  the  grantor, 
and  the  grantee's  condition  could  be  no  worse  without  such 
formality  t  But  Oarcia  lived  till  1846,  six  years  afterwards, 
and,  so  far  as  anything  to  the  contrary  appears,  acquiesced  in 
the  enjoyment  of  the  estate  by  Nye.  He  left  a  widow,  who  is 
claimed  to  be  his  sole  heir.  If  her  husband  owned  the  lot^ 
and  Nye  was  supposed  to  have  only  a  use  in  it,  terminable  at 
the  will  of  Garcia,  it  is  highly  probable  she  must  have  known 
it  As  early  at  least  as  1848  the  property  b^an  to  be  valu* 
able,  and  Nye,  claiming  to  be  the  owner  in  fee,  sold  and  trans- 
ferred it  to  various  parties,  by  deeds  purporting  to  convey  hie 
title.  His  grantees  immediately  occupied  and  improved  it» 
and  they  and  their  grantees  have  openly  occupied  it,  claiming 
to  own  the  fee  down  to  the  present  time.  Qarcia's  widow^ 
who  is  claimed  to  be  his  sole  heir,  does  B0t  appear  to  have  set 
up  any  daim  to  the  land  down  to  1856  —  ten  years  after  the 
death  of  her  husband — at  which  time  she  conveyed  her  inter- 
est to  one  Manuel  Castro  for  the  paltry  consideration,  come 
pared  with  the  value  of  the  land,  of  one  hundmd  and  fifty 
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dollars.  Yet  from  1850  to  1856,  the  date  of  her  convejance 
to  Castro^  the  ground  rent  alcHie  must  have  been  worth  a  thou- 
sand if  not  several  thousand  dollars,  per  month.  Boss  testi- 
fied that  he  received  from  sales  of  portions  of  the  lot  held 
hj  him  over  one  hundred  thousand  dollars,  nearly  all  of 
which  sales  were  made  prior  to  1850.  It  is  inconceivable  that 
.Garcia  and  his  wife  should  have  acquiesced  so  long,  under  such 
circumstances,  in  the  occupation  of  the  defendants  and  their 
grantors,  openly  claiming  to  own  the  land,  if  they  had  not  sup- 
posed the  land  had  been  conveyed  in  fee. 

So  long  acquiescence  under  the  oinrnmstances  of  the  case, 
upon  the  hypothesis  that  the  parties  only  intended  to  convey  a 
use  to  Nye,  to  be  enjoyed  without  consideration,  at  the  will 
of  Garcia,  is  utterly  irreconcilable  with  the  ordinary  known 
principles  that  govern  human  action. 

In  the  meantime  the  occupants  maintained  an  action  against 
the  State  on  this  instrument,  which  seems  to  have  then  passed 
unchallenged,  as  a  grant  in  fee.  Castro  subsequently,  in  1861 « 
conveyed  to  the  plaintiffs,  who,  for  the  first  time,  so  far  as  any- 
thing to  the  contrary  appears  in  the  record,  set  up  thur  claim 
as  against  defendants  by  giving  them  notice  to  quit  on  the  22d 
of  November  of  that  yedr. 

In  the  language  of  Mr.  Justice  Story,  ^^if  there  had  been 
any  doubt  upon  the  conveyance,  which  we  think  there  is  not, 
the  subsequent  usage  would,  in  our  judgment,  be  conclusive 
as  to  the  construction  put  upon  the  conveyance  by  all  the 
parties  in  interest"  (1  Sum.  508.)  In  view  of  the  langmage 
of  the  instrument  and  all  the  circumstances  that  surround  the 
case,  to  hold  that  the  parties^  Garcia  and  Nye,  did  not  int^id 
a  transfer  of  the  fee,  would  be,  in  our  judgmmt,  to  folate  the 
weU  settied  rules  of  construction,  and  to  run  counter  to  all  the 
intrinsic  probaUlities  arising  out  of  the  transaction,  and  the  sub* 
sequent  acts  of  the  parties  as  presented  in  the  record.  If  these 
views  are  correct^  the  learned  Judge  who  tried  the  case  gave 
a  wrong  construction  to  the  instrument  under  consideration, 
and  the  condusion  of  law  drawn  by  him  from  the  facta  found 
was  erroneova. 


^ 
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It  follows  tliat  the  judgmenit  must  be  reversed  and  the  Court  ^ 

below  directed  upon  the  facts  foond  to  enter  judgment  for  the 
defendants.    And  it  is  so  ordered. 

By  the  Court,  SUwrEOEt,  J.,  on  petition  for  rehearing. 

After  a  careful  recoosideration  of  our  former  opinion,  with 
die  aid  of  the  elaborate  argument  in  the  petition  for  rehearing, 
we  are  fully  satisfied  with  the  conclusions  before  attained. 
We  are  satisfied  that  the  instrument  upon  which  the  contro- 
versy arises  did  not  create  a  use,  ot  any  other  inferior  estate 
in  llie  land.  If  a  valid  instrument|  it  transferred  the  fee. 
That  Garcia  intended  to  alienate  the  land — to  transfer  the 
fee — we  have  no  doubt  And  this  intention  is  manifest  from 
the  instrument  in  the  record.  But  whether  the  transfer  was 
for  a  money  consideration,  by  way  of  barter  or  exchange,  or 
as  a  donation,  neither  the  instrument  nor  the  record  afford 
the  means  for  determining.  ITor  do  we  deem  it  necessary 
to  the  decision  that  we  should  determine  that  question.  Nye 
went  into  possession  under  the  instrument^  and  he  and  his 
grantees  have  held  under  it>  claiming  title  ever  since.  This 
makes  their  possession  adverse.  And  such  adverse  possession 
was  held  for  more  than  five  years  after  the  Statute  of  Limita- 
tions was  in  force,  and  before  the  commencement  of  this  suit 
The  bar  arises  under  the  statute,  and  not  under  the  Mexican 
law  relating  to  prescription. 

Only  one  point  more  in  the  petition  for  r^earing  requires 
notice.  It  is  said  that  this  Court  assumed  the  f imctions  of  the 
District  Oourt,  and  found  a  fact  in  detennining  the  intent 
with  which  the  instrument  between  Gurcia  and  Nye  was  exe- 
cuted. The  Court  below  found  as  a  fact  that  the  instrument 
was  eoEecuted;  and  that  Nye  entered  into  possession  under  it 
The  very  purpose  of  construing  an  instrument  is  to  ascertain 
the  intent  of  the  parties — the  object  to  be  accomplished  by  it 
''When  it  is  necessary  to  give  an  opinion  upon  the  doubtful 
words  of  a  deed,  the  first  thing  we  ought  to  inquire  into  is. 
What  was  the  intentioa  of  the  parties  f    {BrannoLn  v.  MesicJc, 
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10  CaL  105;  Willes,  322.)  The  real  question  in  thid  case 
was  whether  this  instrument  manifested  an  intent  to  convey 
the  land  or  only  to  create  a  use — an  easement  or  servitude  on 
the  land.  It  was  clearly  within  the  province  of  this  Court  to 
construe  the  language  of  the  instrument  and  from  its  language 
determine  that  question.  And  this  was  precisely  what  we  did. 
Nor  did  the  Court  go  outside  of  the  unstrument  to  ascertain 
the  intent.  It  did,  however,  after  an  examination  and  deter- 
mination of  the  meaning  of  the  instrument  from  its  language, 
for  the  purpose  of  verifying  and  confirming  its  own  conclu- 
sions, consider  the  acts  of  the  parties,  and  the  circumstances 
surrounding  them  at  the  time  of  its  execution,  and  subsequent 
thereto,  and  from  those  acts  and  circumstances  concluded  that 
the  parties  put  the  same  construction  upon  it  as  that  adopted 
by  the  Court  But  were  the  meaning  doubtful,  it  is  well  set^ 
tied  that  such  acts  of  the  parties  may  be  looked  at  to  aid  the 
construction,  as  is  shown  by  the  auUiorities  cited,  and  many 
others  might  be  cited  to  the  same  eSeot 
Behearing  denied. 

Mr.  Justice  Shaftbb^  having  been  of  counsel,  did  not  par- 
ticipate in  the  decision  of  this  case. 

Mx.  Justice  Kuonxs  expressed  no  opinioiu 
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NAmn  or  WirmnsMi  out  Jmncmmtn. —  If  the  namei  of  the  wttnessei  who 
are  examined  before  the  Grand  Jury  are  not  tnaerted  at  the  foot  of  the  indlet- 
ment  or  Indorsed  thereon  before  It  la  presented  to  the  Conrt,  the  defendant 
must  take  advantage  of  the  omission  by  a  motion  to  set  aside  the  Indictment 
when  he  Is  arraigned,  or  he  Is  precluded  from  afterwards  taking  the  objec- 
tion. 

WiTNXSSM  IM  Cbiminal  GAasB.—  In  ft  criminal  case,  the  facts  that  a  witness 
was  examined  before  the  Grand  Joryt  end  that  his  name  Is  not  Inserted  at 
'  the  foot  of  nor  faidorsed  on  the  Indictment,  do  not  preclude  him  from  being 
examined  as  a  wttneis  1^  the  prosecution  on  the  trial. 

AppkaTi  from  the  District  Court,  Sixth  Judicial  Distriotf 
Bacramento  County. 
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The  defendant  was  indicted  for  the  crime  of  murder. 

William  Slater  and  Ellen  Slater  were  examined  as  witnesses 
before  the  Grand  Jury,  but  their  names  were  not  inserted  at 
the  foot  of  nor  indorsed  on  the  indictment. 

During  the  trial  they  were  introduced  as  witnesses  by  the 
District  Attorney  on  behalf  of  the  People.  Defendant,  by 
his  attorneys,  objected  to  their  being  allowed  to  testify,  be- 
cause their  names  were  not  on  the  indictment  The  Court 
OYerruled  the  objection.  Defendant,  by  his  attorneys,  after- 
wards moved  to  strike  out  theii"  testimony  for  the  same  reason. 
The  Court  denied  the  motion. 

Defendant  wae  convicted  of  the  crime  of  manslaughter  and 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  W.  Coffroth,  and  N.  Oreme  Curtis,  for  Appellant 

When  an  indictment  ia  found,  the  names  of  the  witnesses 
examined  before  the  Grand  Jury  shall  be  inserted  as  the  part 
of  the  indictment,  or  indorsed  thereon,  before  it  is  presented 
to  the  Court     (Criminal  Code,  Sea  232 ;  Wood's  Digest,  288.) 

This  requirement  is  not  an  idle  suggestion  to  prosecuting 
officers.  It  is  a  mandatory  order,  and  potential  in  its  charac- 
ter. It  should  be  obeyed,  or  otherwise  defendants  would  not 
be  informed  of  their  accusers.  Its  object  is  twofold:  1st, 
to  inform  the  party  who  are  his  accusers;  2d,  to  inform  the 
prosecution  who  are  the  witnesses^    (6  Cal.  98.) 

An  indictment  d^ouid  be  set  aside  *^  when  the  name  of  the 
witnesses  examined  before  the  Grand  Jury  *  *  *  *  are 
not  inserted  at  the  foot  of  the  indictment,  or  indorsed  there- 
on."    (Criminal  Code,  Sea  278 ;  Wood's  Digest,  291.) 

But  it  may  be  said  the  motion  in  this  case  came  too  late. 
We  answer  that  the  defendant  cannot  tell  who  were  examined 
against  him  until  he  receives  a  copy  of  the  indictment,  and 
until  the  trial  is  proceeded  with.  The  secrets  of  the  Grand 
Jury  room  are  a  sealed  book  to  him.  Neither  himself  nor  his 
eounsel  can  unlock  the  dooz«»     The  jurors  and  the  District  At* 
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tomey  alone  can  tell  what  parties  have  been  examined.  They 
are  deprived  by  their  oath  from  disclosing  their  proceedings. 
Hence,  we  contend  that  the  only  opportunity  the  prisoner  has 
to  ascertain  his  accusers  is  vqpon  cross-examination  at  the  trial. 
In  this  case  the  discovery  was  made  at  the  trial,  and  a  proper 
moticHi  made  to  exclude  the  evidence. 

/.  O.  MeCvUough,  Attometf-Oeneral,  for  Beqnmdent 

Defendant  should  have  moved  to  quash  the  indictment. 
Objection  came  too  late.  (Grim.  Prac.  Act,  Sees.  378,  280; 
People  V.  Freelamd,  6  Cal.  98;  People  v.  Lawrmce,  31  Cal. 
872;  People  v.  Symonds,  22  CaL  348;  1  Whar.  Cnm.  Law, 
Sec  480;  Commonwealth  v.  JiUwrd,  2  Casey,  PemL  169.) 

By  the  Court^  Sandbbson,  0.  J. 

The  refusal  of  Ihe  Oourt  to  strike  oat  the  testimony  of 
William  and  Ellen  Slater  was  not  error.  The  two  hundred 
and  thirty-second  section  of  the  Criminal  Practice  Act,  (Wood's 
Digest,  p.  288)  requires  the  naAies  of  the  witnesses  who  are 
examined  before  the  Grand  Jury  to  be  inserted  at  the  foot  of 
the  indictment,  or  indorsed  thereon,  before  it  is  presented  to 
the  Court;  but  the  only  consequence  of  a  noncompliance 
therewith  is  prescribed  in  the  two  hundred  and  seventy-eighth 
section  of  the  same  Act^  which  provides  that  the  indictment 
may  be  set  aside  by  the  Court  where  the  names  of  the  wit- 
nesses who  were  examined  before  the  Grand  Jury  are  not 
inserted  at  the  foot  of  the  indictment,  or  indorsed  thereon. 
This  has  to  be  done  on  motion  at  the  time  defendant  answers 
to  the  arraignment,  as  provided  in  section  two  hundred  and 
seventy-seven.  That  such  shall  be  the  only  consequence  of 
a  failure  to  insert  the  names  of  the  witnesses  at  the  foot  of  the 
indictment,  or  indorse  them  thereon,  is  expressly  declared  in 
the  two  hundred  and  eightieth  section,  which  provides  that  if 
the  motion  to  set  aside  the  indictment  be  not  made,  the  defend- 
ant shall  be  precluded  from  afterwards  taking  the  objection. 
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In  Ae  present  case  no  motion  to  set  aside  the  indictment  was 
made.     (People  v.  Freeland,  6  Cal.  96.) 

The  objecdon  to  a  part  of  the  instructions,  upon  the  ground 
that  the  hypothesis  upon  which  the  instruction  proceeds  is 
not  warranted  by  the  evidence,  is  not  well  taken;  but  if  it 
was,  we  are  unable  to  perceive  how  the  defendant  was  preju- 
diced by  the  instruction,  or  how  the  jury  oould  have  been 
thereby  misled. 

Judgment  affirmed. 


O.  R  MINER  V.  SOLAKO  COUNTY, 

OucTLAn*  nr  Acnow  against  ConKTT. —  A  eomplatnt  Id  an  aetloa  hrouglit 
tj  •  JiMtlee  of  the  Peace  against  a  county  for  terrlees  rendered  as  Juetlco 
for  flue  county,  which  merely  alleges  that  the  plaintiff,  as  Justice  of  the 
Pcaee^  performed  aeiflcea  at  the  request  of  tho  DIatrlct  Attorney  for  tho 
eomty  in  cases  wherein  the  People  of  the  State  were  plaintiffs  to  the 
saonnt  of  tkrss  thousand  two  hundred  dollars,  *'and  that  the  defendant 
tbtrshy  hseamo  and  is  liable  to  pay  the  said  sum,*'  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

IfrnnoBB'  Fns  nr  Tax  Casss. —  Justices  of  tho  Peace  tfs  not  ontltlod  to  any 
ftes  for  servkes  rendered  by  them  as  such.  In  actions  brought  by  the  People 
heforo  them  to  reeoTsr  judgment  for  delinquent  taxes,  unless  sueh  fees  are 
collected  by  the  defendants. 

Wmm  or  Jusncv  ov  tbs  Pbacb. —  A  Jnstlee  of  the  Peace  has  no  Tested  right 
to  collect  fees  according  to  the  fee  hill  In  force  at  the  time  of  his  election 
or  Induction  Into  office,  but  the  Legislature  may  change  his  fees  at  any  time 
his  contlnnance  In  office. 


Appbal  from  the  District  Courts  Serenih  Judicial  Diatrict, 
Solano  Ooun^. 

Judgment  waa  rendered  for  the  defendant  in  the  Court 
below,  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Whitman  A  WeTk,  and  B.  A.  Lawrence,  for  Appellant 

Justices  of  the  Peaee  are  eonatitutiona]  officers.  They  ave 
not  the  creatures  of  statute.     (Wood's  Dig.  88,  Sec  1.) 

They  are  the  only  judicial  officers  allowed  to  receive  fe0$ 
as  a  compensation  for  their  serricea. 
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The  LegislatTire  is  required  to  determine  the  number  of 
Justices,  ^^and  fix  by  law  their  powers,  duties,  and  responsi- 
bilities." 

In  pursuance  of  this  command,  the  Legislature  did  prescribe 
the  fees  to  be  allowed  to  a  Justice  of  the  Peace,  (Sec  1,  1850, 
p.  416,)  which  from  time  to  time  have  been  varied;  but  in  no 
instance  before  these  Acts  were  repealed. 

We  submit  that  it  is  incompetent  for. the  Legislature  to 
repeal  this  Act,  and  take  away  from  Justices. frfZ  compensaiion 
for  their  .services.  It  can  only  change  or  alter  the  amount  of 
the  fees  to  be  received  by  him,  and  has  no  more  power  to 
abolish  the  fees  of  the  office  than  it  ha^  to  abolish  the  office 
itself. 

Again:  The  law  is  objectionable  because  it  makes  tiie  Jus- 
tice interested  in  the  case,  and  thereby  disqualifies  him  from 
trying  it 

Section  eighty-seven  of  the  Judiciary  Act  provides  that  a 
Judge  shall  not  act  as  such  in  any  of  the  following  cases:  In 
an  action  or  proceeding  to  which  he  is  a  party,  or  in  which  he 
is  interested;  and  this  provision  applies  to  Justices.  (Ed- 
wards  v.  RusseU,  21  Wood,  68 ;  Baldwin  v.  MeArthur,  17  Bart 
414;  Bellows  v.  Pearson,  19  Johns.  172.) 

Swan  A  Bays,  for  Eespondent 

By  the  Court,  Rhodidb,  J. 

The  respondent  urges  that  the  complaint  does  not  state  fade 
sufficient  to  constitute  a  cause  of  action.  The  point  is  well 
taken.  The  allegation  is  that  the  plaintiff,  as  a  Justice  of  the 
Peace,  performed  services,  at  the  request  of  the  District  Attor- 
ney for  that  county,  in  cases  wherein  the  people  of  the  State 
were  plaintiffs,  to  the  amount  of  three  thousand  two  hundred 
dollars,  "  and  that  the  defendant  thereby  became  and  is  liable 
^o  pay  the  said  sum.''  There  is  no  alle^tion  of  the  means 
by  which  the  coxmty  became  liable.  It  is  not  alleged  that  the 
w«re  rendered  for  or  were  procured  by  the  county,  or 
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tliat  the  county  nceived  any  bcmefit  from  their  peiformanoey 
nor  is  it  stated  that  judgments  were  rendered  in  those  cases, 
nor  that  the  defendants  in  those  actions  haye  not  paid  or 
were  tmable  to  pay  for  the  services. 

This^  in  effect,  disposes  of  the  appeal;  but  as  the  defect 
might  be  remedied,  if  an  amendment  to  the  complaint  should 
be  permitted,  it  is  pnqper  to  notice  the  point  upon  which  the 
case  would  turn,  upon  the  amendment  being  made. 

The  findings  show  that  the  serrices  of  the  appellant  were 
rendered  in  suits  for  the  collection  of  delinquent  State  and 
county  taxes,  brou^t  under  the  Berenue  Act  of  1861,  and 
the  Acts  amendatory  thereof,  and  the  Act  of  1861,  to  legal- 
ize and  provide  for  the  collection  of  delinquent  taxes;  also 
the  Act  of  1862,  in  relation  to  suits  brought  for  the  collection 
of  delinquent  taxes. 

It  is  provided  by  section  forty-six  of  the  Bevenue  Act  of 
1861  that:  ''All  officers  shall  perform  such  services  as  might 
be  required  of  them  under  this  Act,  without  the  payment  of 
fees  in  advance^  *  *  *  provided  that  no  fees  or  costs  shall 
be  paid  to  any  officer  or  District  Attorney,  unless  the  same  be 
collected  from  the  defendants.'^  This  provision  is  evidently 
inconsistent  with  the  general  law  (Act  of  April  12,  1859,  p. 
223,)  which  provides  that  in  actions  brought  by  ihe  State  or 
comity,  etc,  fees  shall  not  be  required  to  be  paid  in  advance, 
bat  shall  become  a  chai^,  to  be  audited  and  allowed  as  other 
demands  against  the  State  or  county,  and  therefore  the  pro- 
vision in  the  Bevenue  Act  must  govern  in  the  oases  provided 
for  in  that  Act 

The  appellant  contends  that  the  provisions  of  the  Bevenue 
Act  prohibiting  the  payment  of  fees  unless  collected  from  the 
defendants  is  unconstitutional  on  several  grounds,  and  among 
others  that  it  impairs  the  obligation  of  the  contract  between 
die  Qovemment  and  the  Justice.  A  Justice  of  the  Peace  is 
the  only  judicial  officer  who  is  permitted  by  the  Oonstitntion 
to  receive  fees  of  office  to  his  own  use.  Fees  are  not  regu- 
lated by  die  Oonstitntion,  but  the  whole  subject  is  left  to  the 
eontrol  of  the  Legislature,  and  they  may  in  their  discretion 
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establiflh  the  rate  of  f eea^  and  preficribe  who  ahall  be  liable 
for  thei^  payxnent,  together  with  the  time  and  manner  of  pay- 
ment A  person  elected  as  a  Justice  of  the  Peace  has  no  vested 
right  to  collect  fees  according  to  the  fee  bill  in  force  at  the 
time  of  his  election  or  induction  into  office;  but  he  aocepta 
the  office  with  the  distinct  understanding  that  during  his  term 
of  office  the  Legislature  may  modify  or  amend  the  Acts  con- 
cerning fees  of  office^  without  impairing  any  legal  right  ac- 
quired by  him  by  virtue  of  his  election  and  entry  upon  the 
duties  of  his  office.     (AUomejf-Oenerdl  y.  Squires,  14  CaL  12.) 

It  is  urged  that  the  provision  under  consideration  is  objec- 
tionable, because  by  giving  the  Justice  fees  only  in  case  of 
judgment  against  the  defendant,  it  thereby  makes  him  inter- 
ested  in  the  result  of  the  case  and  disqualifies  him  from  trying 
it  If  that  result  is  worked  out  by  those  means  it  does  not 
follow  that  the  Justice  may  collect  fees  from  the  plaintiff  con- 
trary to  the  Act,  for  the  purpose  of  balancing  his  interest 
between  the  parties,  so  that  he  may  be  qualified  to  try  the 
cause.  If  he  is  disqualified  from  acting  en  those  grounds  he 
may  remove  the  bar  by  releasiDg  fees  to  which  he  is  entitled, 
but  he  cannot  accomplish  that  result  by  demanding  fees  which 
he  is  forbidden  to  receive.  If  the  statute  has  in  fact  disqual- 
ified him  from  acting,  by  reason  of  his  interest  in  the  result  of 
the  action,  that  fact  would,  upon  objection  being  made  on 
that  ground,  deprive  him  of  all  jurisdiction,  rather  than  enlai^ 
his  power  in  the  trial  of  the  action. 

We  do  not  think  the  section  under  consideration  is  in  con- 
flict with  the  clause  of  the  Constitution  requiring  that  taxa- 
tion shall  be  equal  and  uniform  throughout  the  State ;  for  that 
clause  has  no  relation  to  the  section.  If  the  Justice's  services 
can  be  demanded  without  compensation,  those  services  are  not 
rendered  in  discharge  of  a  tax. 

Laws  of  the  character  of  the  one  before  us  are  found  iqNm 
the  statute  books  of  most  of  the  States.  In  some  instanees, 
no  fees  are  paid  in  cases  where  the  State  is  a  party,  if  judgment 
is  not  rendered  against  the  defendant;  in  others  the  fees  are 
payable  to  certain  of  the  officers  and  not  to  others,  and  yet 


July,  1864.]  Emx&iO  v.  FsNixuujSf.  110 


Opinion  of  the  Court. 


thoee  laws  have  been  steadily  maintained.  The  principles 
npon  whidi  they  have  been  upheld  are  that  the  whole  subject 
matter  of  fees  rests  in  the  discretion  of  the  Legislature,  and 
that  in  a  matter  where  the  statute  has  not  provided  any  com- 
pensation for  a  specified  service  of  an  office,  ^^  the  statute  seems 
to  have  referred  his  compensation  to  perquisites  for  other  ser- 
vices.'*  (Ex  parte  JftTiier,  2  Hill,  411.)  The  Legislature  seem 
to  have  considered  the  fees  payable  to  the  Justice  in  other 
cases  than  those  in  which  the  State  failed  to  recover  a  judg- 
ment for  delinquent  taxes,  as  sufficient  compensation  for  his 
services  in  all  cases  brought  before  him.  If  that  compensa* 
tion  is,  in  fact,  inadequate  for  the. services  performed  by  the 
Justice  the  remedy  is  with  the  L^slature,  for  the  Courts 
cannot  award  compensation  for  official  services  where  none  is 
provided  by  law. 
Judgment  affirmed. 


JOSEPH  EMERIO,  Admiotstratob  v.  H.  P.  PENNIMAK 
AND  GEORGE  S.  POTWIN. 

ADMxnamManm  cahrot  Maihtain  Encntmtn  uifx.Ma  n  EBPKMnirrs  tbb 
iMOAh  TrruL — The  Mexlcaa  Nation  made  a  grant  of  land  to  P.  which,  after 
the  cession  of  California  to  the  United  States,  waa  confirmed  by  decree  of 
the  Board  of  Land  Commissioners,  from  which  an  appeal  was  taken  to  the 
United  States  Dlftrict  Coort  Pending  the  appeal  P.  died,  leaving  a  will, 
▲n  order  waa  made  In  the  United  States  Court,  on  petition  of  the  heirs  of 
P.  and  the  execotora  of  the  estate,  snhstituting  the  heirs  In  the  proceedings 
In  place  of  P.,  and  the  Court  then  confirmed  the  land  to  the  heirs,  and  It  was 
Mnreyed,  and  the  warrtj  approved.  Snhsequently  BL  waa  appointed  ad- 
mlniatrator  with  the  will  annexed;  Eeld,  that  the  legal  title  waa  in  the 
heirs,  and  that  the  administrator  ooold  not  maintain  an  action  to  recover 
pocseaalon  of  the  aame. 

PLAIHTW    nr    B7nCTM>NT    must    bats    Ott    BBPBB8BNT    THS    LSOAL    TrTLB. —  A 

person  having  an  eanltahle  title  to  land  cannot  maintain  an  action  to  recover 
possession  of  the  same,  but  such  action  mnst  be  brought  In  the  name  of  the 
person  in  whom  tba  legal  title  la  vested. 

Appxai«  from  the  District  Court,  Fourth  JudiciaT  District, 
City  and  County  of  San  Francisco. 

Hie  fiwts  are  stated  in  the  (pinion  of  the  Court 
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Pratt  A  Clarke,  for  AppeUwt 

We  insist  that  on  the  happening  of  the  death  of  Juana 
Sanchez  de  Pacheco,  the  title  to  her  estate  did  not  remain  in 
abeyance,  but  at  once  passed  by  her  will  to  and  vested  in  the 
devisees  named,  subject,  however,  to  the  administrator's  or  exe- 
cutor's right  of  possession  until  the  estate  should  be  settled  or 
distributed.  (Sec.  114,  Probate  Practice?  Act;  Wood's  Digest, 
p.  402;  Meeh  v.  Hahn,  20  Oal.  620;  Beckett  v.  Sehver,  7  Cal. 
238.)  These  adjudications  are  explicit  on  the  point,  and  are 
conclusive  of  the  question. 

It  is  material  to  understand  what  was  Pacheco's  title  at  the 
time  of  her  death.  This  is  determined  by  the  case  of  Clarh 
V.  Lockwood,  21  Cal.  221.  The  Court  therein  declaring  the 
effect  of  a  final  decree  of  the  United  States  District  Court  in 
land  claims,  say  that  '^the  decree  is  an  adjudication  binding 
upon  the  Government  and  parties  claiming  under  the  Govern- 
ment; that  the  title  to  the  premises  claimed  was  in  the 
claimant  at  the  presentation  of  his  petition  to  the  Land  Com- 
mission, cd  which  date  the  decree  took  effect  by  relaiionJ*  Noth- 
ing in  Estrada  v.  Murphy,  or  Clark  v.  Lockwood  is  repugnant 
to  the  principle  adjudged  in  Beckett  v.  Selover,  and  Meek 
V.  HaJin,  that  the  right  of  possession  of  unsettled  and  undis- 
tributed estates  is  in  the  administrator.  They  determine,  it  is 
true,  that  the  fee  is  in  the  claimant,  and  confirmed  as  against 
persons  whose  clainis  were  not  considered;  but  in  no  respect 
contravene  the  settled  doctrine  in  this  State,  that  the  right  of 
possession  of  lands  is  in  the  administrators  of  estates,  regard- 
less of  where  the  fee  is  until  the  estate  is  settled  and  distri- 
buted. So  far  from  being  against  appellant  in  this  case,  as 
before  observed,  Clark  v.  Lockwood,  on  the  contrary,  expressly 
determines  that  the  effect  of  the  decrees  of  .the  United  States 
District  Court  in  these  land  cases  is,  that  if  the  fee  was  not  in 
the  claimant  and  petitioner  at  the  date  of  the  filing  of  the 
petition  it  becomes  so  by  virtue  of  the  decree  itself. 

Who  was  the  petitioner  and  claimant  before  the  Land  Com- 
missioners t    Why,  Juana  Sanchez  de  Pacheca    What  .tri* 
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bunaly  under  the  laws  of  Congrese,  had  jurisdiction  in  laud 
ckim  eases!  Why  the  Board  of  Land  Oommissioners.  Has 
the  U.  S.  District  Court  any  other  than  appellate  jurisdiction  ? 
Certainly  not.  The  proceedings  in  the  District  Court  could 
not  be  conducted  de  novo  as  to  parties,  but  only  in  the  name 
of  the  original  parties  before  the  Board  from  which  the  appeal 
came;  or,  in  case  of  death,  then  on  suggestion  in  the  name  of 
representatiyes  of  such  original  parties.  Then,  and  in  such 
case,  as  we  have  seen,  the  effect  of  the  decree  of  District 
Court  would  be  not  t5  vest  the  fee  in  the  substituted  parties, 
but  in  the  original  petitioner.  That  petitioner  and  claimant 
was  Juana  Sanchez  de  Pacheco,  of  whose  lands  and  estate, 
at  the  time  of  her  death,  the  plaintiff  below  and  appellant 
here,  is  and  was,  at  the  institution  of  the  suit,  the  administra- 
tor. In  the  District  Court  on  appeal  no  new  claimants  and 
parties  could  be  suggested  and  legally  substituted;  those  only 
could  be  substituted  who  were  the  legal  representatives  of  the 
claimant  before  the  Board,  and  tliat  only  for  the  purpose  of 
continuing  and  conducting  the  proceedings. 

This  is  too  obvious  for  discussion.  No  fee  to  the  land 
claimed  could,  by  the  decree  of  District  Court,  go  into  such 
sabstituted  and  representative  parties. 

Thomas  A.  Brown,  for  Respondents. 

The  executors,  lighston  and  Castro,  should  have  prosecuted 
the  claim,  and  secured  a  confirmation  to  themselves  as  the 
personal  representatives  of  the  deceased,  and  thus  they  would 
have  held  the  legal  title,  and  would  have  been  entitled  to  the 
possession  of  the  proi>erty  until  they  were  discharged  and  a 
legal  distribution  of  the  property  made  to  the  devisees.  But 
the  decree  in  this  case  establidiedthe  legal  title  to  the  rancho 
to  be  in  the  confirmees  and  not  in  the  executors;  and  this 
legal  title  carries  with  it  the  right  of  posaassion,  and  the  con- 
firmees hold  the  ranch  as  confirmed  and  surveyed  to  them,  not 
as  heirs  or  devisees  of  Juana  Sanchez,  bat  by  virtue  of  and 
according  to  the  terms  of  the  decree  of  confinnaticii  of  them. 
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This  decree  divested  the  estate  of  Juana  Sanchez  and  her 
executors  or  administrators,  of  all  interest  in  the  land  a?  com- 
pletely as  if  the  claim  had  been  rejected  by  the  United  Slates 
ConrtSy  or  sold  to  a  stranger  nnder  execution,  foreclosure,  or 
for  taxes. 

The  one  hundred  and  fourteenth,  one  hundred  aud  ninety- 
fourth,  and  one  himdred  and  ninety-fifth  sections  of  the  statute 
regulating  the  settlement  of  the  estates  of  deceased  persons, 
which  authorizes  executors  and  administratorj  to  take  postes- 
sion  of  all  property  of  their  testators  or  intestates,  relates  only 
to  such  property  as  may  belong  to  the  estate,  and  which  the 
heir  takes  either  by  devise  or  inheritance  —  in  which  case  the 
title  of  the  heir  is  traced  from  the  ancestor;  and  before  the  heir 
is  entitled  to  the  possession  of  the  property  it  must  appear 
that  administration  is  dosed^  or  that  t^ie  property  has  been 
distributed  to  the  heir. 

By  the  Court,  Oubbsy,  J, 

This  is  an  action  of  ejectment  brought  by  the  plaintiff,  as 
administrator  of  the  estate  of  Juana  Sanchez  de  Pacheco, 
deceased,  with  the  will  of  the  deceased  annexed,  against  the 
defendants  for  the  recovery  of  the  possession  of  a  portion  of 
the  tract  of  land  in  Contra  Costa  County,  called  the  ^'San 
Miguel  Rancho.''  From  the  evidence  in  the  case  introduced 
by  the  plaintiff  it  appears  that  this  tract  of  land  was  granted, 
on  the  part  of  the  Mexican  Nation,  to  the  deceased  in  1834, 
and  that  in  1852  her  claim  to  it  was  presented  to  the  Land 
Commissioners  appointed  under  the  Act  of  Congress  of  1851, 
to  ascertain  and  settle  the  private  land  claims  in  the  State  of 
California,  and  that  the  same  was  confirmed  by  such  Commis- 
sioners; that  after  such  confirmation  appeals  were  taken  both 
by  the  claimant  and  the  United  States  to  the  District  Court 
of  the  United  States  for  the  Northern  District  of  California, 
soon  after  which  Mrs.  Pacheco  died,  leaving  her  surviving  a 
number  of  children  and  grandchildren,  to  whom  by  her  last 
will  and  testament  ahe  devised  the  said  tract  of  land.     After 
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her  death  these  children  and  grandchildren  —  upon  their  own 
petition,  in  which  the  executors  of  the  testatrix's  last  wiU  and 
testament  joined  —  were  substituted  upon  the  record  in  the 
District  Court  as  the  claimants  of  said  tract  of  land,  and  after- 
wards such  proceedings  were  had  in  the  case  that  the  claim  of 
the  children  and  grandchildren  to  the  land  was  finally  con- 
firmed to  them,  and  the  same  was  laid  off  by  a  survey  duly 
approved. 

When  the  plaintiff  had  closed  his  evidence  the  defendants 
moved  the  Court  to  nonsuit  the  plaintiff.  The  motion  was 
granted,  and  the  ruling  in  this  particular  is  the  ground  on 
which  a  reversal  of  the  judgment  is  sought 

In  addition  to  the  facts  already  stated,  it  appears  that  the 
claim  of  Mrs.  Pacheco  to  the  San  Miguel  Bancho  was  an  in- 
choate and  incomplete  granl^  which  it  was  necessary  to  sub- 
mit to  the  Board  of  Land  CommissionerB  before  the  title  to 
the  land  could  become  perfect  and  vested  in  any  private  claim- 
ant or  claimants.  Until  a  confirmation  and  segregation  of  the 
qnantily  designated  by  the  grant  the  l^al  title  to  the  land 
remained  in  the  Government,  charged  with  the  equity  and  in- 
terest of  the  grantee  of  the  Mexican  Government  and  her  as- 
signs. (Henderson  v.  Pointdexter,  12  Wheat  543;  HaU  v. 
Doe,  19  Ala.  386;  Miatum  v.  Brower,  24  CaL  644.) 

By  the  Probate  Act  it  is  provided  'that  the  executor  or  ad- 
ministrator shall  have  a  right  to  the  possession  of  all  the  real 
as  well  as  personal  estate  of  the  deceased  (Section  114),  and 
he  may  maintain  an  action  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession  thereof,  in  all  cases  in 
which  the  same  might  have  been  maintained  by  the  testator 
or  intestate.     (Section  195.) 

Upon  the  event  of  the  death  of  the  testatrix,  and  the  proof 
of  the  will,  and  the  qualification  of  the  executors,  they  be- 
came entitled  to  the  possession  of  the  rancho,  and  might  have 
maintained  an  action  for  the  recovery  of  its  possession  in  the 
same  manner  as  she  might  have  done  had  she  continued  to 
Hve.  But  it  appears  that  the  devisees,  to  whom  the  right 
sad  interest  of  the  testratrix  was  transferred  by  will,  with 
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the  consent  of  the  executors^  became  substituted  upon  the 
record  in  the  United  States  District  Court,  to  the  place  of  their 
ancestor  and  devisor,  as  claimants  of  the  property,  and  that 
the  legal  title  thereto  has  become  vested  in  them  by  a  final 
confirmation  of  their  claim  and  the  segregation  of  die  quan- 
tity of  land  granted.  By  the  petition  of  the  executors  and 
devisees  and  the  subsequent  proceedings  had  relating  to  the 
subject  matter,  the  executors  became  divested  of  the  right 
which  they  otherwise  would  have  had  imder  the  statute  to  the 
possession  of  the  premises.  {Pell  v.  Parqitar,  8  Blackford, 
331.) 

In  Estrada  v.  Murphy,  19  CaL  272,  in  which  the  effect  of  a 
confirmation  of  a  California  land  daim  under  the  Act  of  Con- 
gress of  1851  was  considered,  the  Court  said:  '^The  con- 
firmation under  the  Act  operates  to  the  benefit  of  the  confirmee, 
and  parties  claiming  under  him,  so  far  as  the  legal  title  to  the 
premises  is  concerned.  It  establishes  the  legal  title  in  the 
confirmee,  and  this  must  control  in  the  action  of  ejectment." 

If  llie  confirmees  in  this  case  hold  the  legal  title  for  the  use 
and  benefit,  or  subject  to  the  claims  of  any  other  persons  than 
themselves,  a  Court  of  equity  is  competent  to  control  it  in 
their  hands  so  as  to  protect  the  just  rights  of  others.  But  in 
ejectment  the  legal  title  must  prevail;  and  as  the  evidence 
produced  by  the  plaintiff  showed  the  title  to  the  premises  to 
be  in  the  confirmees,  he  was  not  entitled  to  maintain  an  action 
to  recover  its  possession.     (Clark  v.  Lockwood,  21  Cal.  222.) 

We  are  of  the  opinion  the  nonsuit  was  properly  granted. 

Judgment  aflirmed. 


JOHN  V*  WATTSON  v.  THOMAS  H.  DOWLINO  and 
P.  G.  PELTKET. 

Who  Bound  bt  Jvdohbnt  im  Ejbctmrkt. —  If  a  defendant  In  ejectment  con- 
veys  the  land  pending  the  litigation,  and  the  grantee  entera  npon  the  land 
with  or  without  notice  of  the  pending  anlt,  be  le  not  only  llahte  to  be  dl>- 
poMesMd  by  the  writ  of  restitution,  If  the  plaintiff  obtains  Judgment  but  to 
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alip  bound  hj  tlM  judgment,  as  an  Instrnment  of  OTtdence,  to  the  aame  extent 
if  It  wonid  haTO  been  binding  opon  hie  grantor  bad  no  conveyance  been 


Wbo  Cahiiot  bb  DiapoasBiSBD  bt  Wbiv  <w  RBsnTunoif.-^  Where  oeTeral 
persons  are  owners  of  a  tract  of  land  as  tenants  In  common,  and  the  Interest 
ef  ono  passes  to  a  purchaser  nnder  execntTon  sale,  who  brings  ejectment 
against  the  szecntlpn  debtor  alone,  and  recovers  Judgment*  neither  the  other 
tenants  in  common  nor  their  grantees  who  purchase  and  enter  upon  the  land 
pending  the  salt,  ean  be  dispossessed  by  the  Sheriff  by  Tlrtoe  of  the  writ  of 
restitution. 

RoncB  OF  Pbhoibo  ov  Suit. —  Tho  twenty-seventh  section  of  the  Practice 
Act,  relating  to  tho  filing  of  a  Ks  pendeiMj  does  not  apply  to  actions  of  eject- 
ment, bat  to  proceedings  In  chancery,  the  purpose  of  which  Is  to  turn  egnlt- 
able  estates  lafeo  legal  ones,  or  to  enforce  liens  upon  legal  estates. 

Appsajl  from  the  District  Court,  Twelfth  Judicial  District^ 
City  and  County  of  San  Francisco.  . 

The  facts  are  stated  in  the  opinion  of  the  Court 

H.  8.  Love,  for  Appellant 

In  ejectment  against  the  occupant  of  premises,  a  judgment 
of  recovery  binds  not  only  the  defendant  but  all  persons  who 
received  the  possession  of  the  premises  with  ixctual  notice  of 
the  pending  of  the  action*  (Sampson  etoLv.  Ohleyer,  22  CaL 
200,  snd  cases  there  cited.) 

A.  S  B.  O.  Campbell,  for  Bespondent  Peltret. 

If  Peltret,  no  party  to  the  suit,  claiming  the  land  in  good 
faith  as  his  own,  was  turned  out  of  possession  without  color 
of  law,  the  Court  could  and  ought  to  restore  him.  {Jackson 
y.  Bathbone,  8  Cowen,  293;  3  Wilson,  49;  Jackson  v.  Van 
Bergen,  1  Johnson's  Cases,  101;  5  Cowen,  418;  Adams  on 
Ejectment,  341. ) 

The  Court  will  interfere  in  a  summary  manner  to  restore. 

By  the  Court,  Shavtxb,  J. 

This  was  an  action  of  ejeotmentt  bfrought  in  the  Twelfth 
District  Court  against  Dowling  alone.  The  plaintiff  recovered 
&  verdict  on  the  28th  of  March,  1863,  and  judgment  was  duly 
catered  thereon  August  27,  1863.     On  the  8th  of  September, 


126  Wattson  v.  Dowlixo.  [Sup.  Cu 

opinion  of  tlM  Court. 

1863,  the  Sheriff  of  the  City  and  County  of  San  Francisco 
executed  a  writ  of  restitution  duly  issued  in  the  action,  and 
not  only  evicted  Dowling  but  the  respondent  Peltret  also. 
On  the  14th  of  September,  1863,  Peltret  moved  the  Court  to 
set  aside  **  the  service  of  the  writ  upon  him,''  and  to  restore  him 
to  the  possession  of  the  premises.  The  motion  was  founded 
npon  the  affidavit  of  Peltret  and  the  records  and  files  in  the 
action.  The  motion  was  opposed  on  the  records  and  files  re- 
ferred to  and  the  affidavits  of  H.  S.  Love  and  F.  D.  Kohler. 
The  motion  was  granted,  and  the  appeal  is  from  the  order. 
From  the  affidavits  and  papers  referred  to  we  find  the  follow- 
ing facts: 

1.  That  the  plaintiff's  title  to  the  premises  is  derived  from 
the  defendant,  Dowling,  by  virtue  of  a  purchase  made  by  him 
at  a  sale  on  execution  issued  upon  a  judgment  in  Kohler  v. 
Dowling,  and  that  the  Sheriff's  deed  passed  to  the  plaintiff  an 
undivided  third  interest  in  the  premises. 

2.  That  Dowling,  a  long  time  prior  to  the  suit  of  Kohler  v. 
Dowling,  viz:  on  the  24th  day  of  August,  1850,  conveyed  two 
undivided  thirds  of  the  property  to  Scott  and  Yandewater.  ^ 

8.  That  Yandewater  quitclaimed  to  King,  April  20,  1861. 

4.  That  King  quitclaimed  to  Sobertson,  May  17,  1862. 

5.  And  that  Bobertson  quitclaimed  to  Peltret,  October  23, 
1862. 

6.  That  Peltret^  from  the  said  23d  of  October,  1862,  to  the 
8ih  of  September,  1863,  when  he  was  turned  out  by  the  Sheriff, 
was  in  possession  of  the  premises  under  his  said  title,  and  that 
he  had  notice  in  fact  of  the  pendency  of  said  action  at  the  time 
when  he  took  his  '  -d. 

If  a  delendant  in  an  action  of  ejectment  conveys  the  land 
pending  the  litigation,  and  the  grantee  enters  upon  the  land 
under  the  title  so  acquired,  he  is  not  only  liable  to  be  dispos- 
sessed on  the  writ  of  restitution  if  the  plaintiff  obtains  judg- 
ment, but  is  also,  on  the  principles  of  the  common  law,  bound 
by  the  judgment^  as  an  instrument  of  evidence,  to  the  same 
extent  as  it  would  have  been  binding  upon  his  grantor  had  no 
such   conveyance   been    made.       W^hether    the    purchase    was 
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made  with  notice  or  without  notice  of  the  pending  suit,  would 
be  a  matter  of  indifference.  The  twenty-seventh  section  of 
the  Practice  Act  has  no  relation  to  proceedings  in  ejectment, 
but  to  proceedings  in  chancery,  the  purpose  of  which  is  to 
"  affect  titles  "  by  turning  equitable  estates  into  l^al  ones,  or 
to  dispose  of  legal  estates  by  vendition  for  the  purpose  of 
satisfying  liens  upon '  them,  etc  In  this  case,  though  it 
appears  that  Peltret  bought  pending  the  action  of  Wattson  v. 
Dowling,  still  he  did  not  buy  of  Dowling  but  of  Robertson, 
Dowling^s  tenant  in  common.  At  the  commencement  of  the 
action  the  third  interest  so  conveyed  was  in  King,  and  he 
therefore  had  then  a  right  of  entry.  In  a  mcmth  from  that 
time  Bang  conveyed  to  Robertson,  and  after  an  interval  of  five 
months  Robertson  conveyed  to  Peltret,  and  Peltret  entered 
mider  the  deed.  Peltret  had  a  right  of  entry  the  moment  the 
deed  was  delivered.  The  fact  that  an  ejectment  was  then 
pending  could  not  interfere  with  Robertson's  right  to  convey, 
nor  with  Peltret's  rights  after  he  had  bought  and  taken  hia 
deed  When  he  entered  he  but  took  possession  of  his  own, 
and  he  could  not  be  dispossessed  of  his  property  by  proceed- 
ings to  which  he  was  neither  party  nor  privy.  However  con- 
venient it  mi^t  be  to  plaintiffs  in  ejectments  were  they 
allowed  to  oust  all  persons  from  the  premises,  the  possession 
of  which  they  had  recovered,  who  had  oome  in  pendente  lite 
without  collusion  with  defendants  and  without  their  license, 
but  by  title  derived  from  other  sources,  still  we  cannot,  on  the 
ground  of  such  convenience,  adjudge  that  a  citizen  can  be 
deprived  of  his  property  or  of  the  enjoyment  of  it,  without 
due  process  of  law.  {Tevig  v.  EUis  ei  al.,  26  CaL  515.) 
The  order  is  affirmed. 


THE  PEOPLE  V.  C.  L.  WILSON. 

VvMimrf  worn  Taxm  oir  Bsal  Bstatb. —  Where  an  aetton  It  eMBmeoeed 
agiLliiit  a  person  alleged  to  be  the  owner  of  real  estate,  and  the  real  esute, 
to  reeorer  Judgment  for  taxes  assessed  on  the  same,  and  the  Court  finds  as  a 
fbflft  that  tte  person  med  Is  not  the  owner  of  the  real  estate,  and  renders 
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Judgment  In  bis  favor,  bat  agalnat  the  reel  estate,  and  an  appeal  !a  taken  by 
the  person  made  defendant  from  the  Judgment  In  his  faror,  but  not  from 
the  Judgment  against  the  real  estate^  he  cannot  assign  as  error  any  pro- 
ceedings which  affect  the  real  estote,  and  as  the  Judgment  does  not  Injuri- 
ously affect  him,  It  will  be  affirmed. 

Apfbax  from  the  District  Oonrt,  Eleventh  Judicial  District, 
Placer  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

A.  8.  Higgins,  for  Appellant 

y.  0»  McOullough,  Attomey-QenenA,  tor  Bespcmdent 

By  the  Court,  Bsoiym,  J, 

This  action  was  brought  under  sections  thirty-nine  and  forty 
of  the  General  Revenue  Act  of  1861,  to  recover  the  delinquent 
taxes  assessed  upon  a  portion  of  the  Oalifomia  Central  Rail- 
road for  the  year  1861.  The  railroad  was  treated  as  real 
estate,  and  it,  with  its  improvements,  was  made  a  eo-defendant 
with  Wilson.  The  Court  adjudged  that  Wilson  was  not  the 
<nmer  of  the  real  estate  at  the  time  it  was  assessed  to  him, 
and  rendered  judgment  in  his  favor,  but  without  costs.  No 
personal  judgment  was  rendered  against  any  one,  but  judgment 
was  entered  against  the  real  estate  for  the  delinquent  taxes  and 
costs.  Notice  of  motion  for  a  new  trial  was  given  by  the 
defendants — meaning  probably  said  Wilson  and  the  real  estate 
—  which  was  denied,  and  subsequently  Wilson  alone  gave 
notice  of  appeal,  and  filed  the  undertaking  on  appeal — no 
notice  or  undertaking  being  given  on  behalf  of  the  real  estate. 
Wilson  is  therefore  the  only  appellant  before  the  Court 

He  is  entitled  to  assign  for  error  only  such  proceedings  in 
the  Court  below  as  injuriously,  affect  him,  without  regard  to 
errors  of  which  others  might  complain.  He  alleged  that  he 
did  not  own  the  real  estate  at  the  time  it  was  assessed,  and 
the  Court  found  that  issue  for  him,  and  he  not  claiming  any 
relief  in  respect  to  the  subject  of  the  action,  the  Court  very 
properly  ordered  that  the  suit  be  dismissed,  as  to  him,  without 
eoets,  it  being  provided  in  section  forty-four  of  the  Act  above 
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iBentioQed,  that  in  such  case  the  judgment  shall  not  carry 
costs.  He  has  not  complained^  and  we  do  not  see  how  he 
could  with  propriety  complain  of  the  judgment  or  of  the 
order  doiying  a  new  trial.  He  is  in  no  manner  whataoever^ 
80  far  as  appears  from  the  record,  affected  by  the  judgment 
against  the  land.  If  he  had  been  found  to  be  the  owneri  or 
if  the  judgment  had  been  giyen  against  the  unknown  owner 
of  the  real  estate,  and  he  had  made  it  appear  that  he  was  in 
fact  the  owner,  the  case  would  be  quite  different  from  the  one 
now  presented. 
Judgment  affirmed. 


THE  PEOPLE  V.  CHAELES  ANDEESOIT, 

ov  IvcoMTwrmKCi  ov  WmraBa  bt  Pastt  OB/ncniio. —  A  pvtj  wlio 
•Itfoeti  to  a  wttBiMi  odlod  by  the  oppotttB  party*  oo  tbt  gtoand  oC  Inebiii- 
yotcBcy,  maj  adopt  eltliar  of  two  modea  to  ahoir  that  Ineompetoiicir.  ,  Ho 
■Of  czamliio  dio  witeaaa  vpon  bla  voir  tfkv  aa  to  tho  aUeged  lacompotencjt 
or  ho  may  objoct  to  tho  wltoeaa  on  tho  sronnd  of  tho  nUaigod  incompotoney, 
and  prore  It  by  other  wltneaaea. 
■EAMnanmr  ov  Wnmnaa  ov  Bia  Toir  IHfv.—  k  party  who  qveatlona  a  wit- 
■oaa  oo  hia  voir  dfro  aa*tD  hla  compotoncy  hi  coaemdod  bgr  hla  toathaiony,  and 
cannot  than  introdnco  othor  wltnoaaoa  to  aho^r  the  aUegod  Imoompetency* 
tho  nnawora  of  tho  wltncaa  on  hla  oo4r  Ur9  loaro  tho  question  in 


V  IvcoiirsnxcT  ov  Wtnma  Fnofaou— U  a  party  obdaets  to  a  witneaa* 
aa  hioompot^t^  and  then  reaorta  to  tho  teatlmony  of  othor  wltneaaea  to 
prove  the  alleged  incompetency,  bat  faila  becauae  hla  testimony  is  rejected  as 
taiadnHaalblo^  ho  may  atlll  reaort  to  an  examination  of  the  wltneaa  upon  hla 


Siic& —  If  a  party  haa  two  groonda  of  objection  to  tho  competency  of  a  wlt- 
ncaa, he  may  examine  him  on  his  voir  dirv  as  to  one  ground,  and  call  other 
wltneaaea  to  proro  the  other  ground  of'  alleged  Incompetency. 

THAT  Wrkms  in  Woa  ov  Ofpowtb  Pabxt. —  Where  a  wltneaa  is 
called  and  objected  to  by  the  opposite  party  on  tho  ground  that  sHe  is  the 
wife  of  the  partqr  objecting^  and  be  then  prorea  by  other  witneasea  that  the 
too  bad  cohabited  together  for  a  long  time  aa  husband  and  wife,  had  passed 
H.  oodety  aa  aoeh,  and  had  reproaantad  each  otharaa  hoAand  and  wife,  and 
ttw  party  callUig  tho  witnaaa  inttodncea  no  teotiaMDy  to<  the-  coniruy*  tho 
wltneaa  ahonid  be  rejected  by  the  Ck>urt  ,      ,    v   ^ 

or  Masbiaob. —  Proof  that  a  man  and  woman  had  cohabited  together 
for  a  long  time  aa  hnaband  and  wife,  had  mingled  In  aoclety  as  such,  and 
lipRaented  each  othor  aa  such*  la  admissible  for  the  purpose  of  proving  a 
aarriage,  and  in  tho  abaence  of  erldenco  to  the  contrary^  oondualTO  aa  auch 
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la  all  eaaei,  except  In  ijetloiis  <if  erlei.  ooa.>  dWoree,  IndlctmentB  for  blgasny, 
and  like  eaeee,  where  the  marriage  li  the  foiuidatlon  of  the  claim  to  be 
enforced* 

IBbbob  ov  Ooi»  nr  AMtxniHQ  Brnaaicm  dnonx-^  If  a  wttaeee  la  ob- 
jected to  on  the  ground  that  she  la  the  wife  of  .the  party  agalnet  whom  ehC: 
la  called,  and  the  party  objecting  proTea  by  other  wltneesee  facta  aafflclent 
to  ahow  that  they  are  hnaband  and  wife,  without  prorlng  an  actual  mar- 
ttagOb  and  tbo  Ooort  than  erroneoiialy  allowa  the  wltneaa  to  teatify,  and  on 
eroea  examination  the  party  objecting  draws  ont  the  ^act  that  the  wit- 
neea  la  not  the  lawful  wife  of  the  party  objecting,  the  party  calling  oat  thlt, 
gtatement  on  croaa  examination  ii  condnded  by  It,  and  the  prey iooa  error' 
«f  the  Conrt  la  cnred. 

Bow  Bbbob  XV  Bruno  or  Tm  Coubt  Cusbd. —  The  genaral  mle  la,  that.  If 
•rror  Interrenea  the  Judgment  moat  be  reveraed ;  but.  If  during  the  anbae- 
qnent  proceedings  of  the  trial  the  foundation  of  the  error  ie  overthrown,  and 
faeti  are  ehown  which  anpport  the  ruling  of  the  Court,  the  error  la  cured. 

A  Pabtt  zin>0B8i8  TBM  CuDiBZLXTX  ov  HX8  WxTNBS8.-r  A  party  oaUIng  out  a 
fact  fkmn  a  Wltneaa  tndoraaa  hla  credibility,  and  la  concluded  by  hia  state- 


ApraAi.  from  the  District  Oourt,  Fourdi  Judicial  District, 
City  and  Ooimty  of  San  Francisca 

The  defendant  was  indicted  for  murder  in  the  first  degree. 
Hie  District  Attorney  called  as  a  witness  for  this  PeoploAfti 
woman  under  the  name  of  Mary  Jane  Smith. ;  When  calied, 
and  before  she  wits  sworn  to  testify  in  the  caiise^  th^  attorney 
for  the  defendant  objected  to  her  being  sworn  or  examined  as 
a  witness  on  the  ground  that  she  was  hte  wife.  The  Oourt^ 
directed  her  to  stand  aside^  and  other  witnesses  were  sworn  and 
examined  on  behalf  of  the  defendant  tp  prove  that  she  was  his 
wife.  The  defendant  was  convicted  of  murder  in  the  seoond 
degree  and  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oourt. 

W.  H.  L.  Barnes,  for  Appellant 

Cases  mi^t  be  indefinitely  recited  to  show  that  in  Englafid, 
at  aU  times,  and  in  every  form  of  action  known  to>  Courts^of 
civil  and  criminal,  legal  and  equitable  jurisdiction,  it  has  been 
held  that  marriage  may  be  proved  by  cohabitation,  reception^., 
the  admissions,  declarationfl,  and  conduct  of  the  parties.  To 
this  general  role  there  is  but  one  exception  made  by  the 
En^ish  authorities,  to  wit:  that  in  actions  of  crvm^cofi^tpr 
divorce,  or  in  indictments  for  bigamy,  an  actual  valid  mar- 
riafs  must  be  proved;  and  this  because  tiie  maniage  is  the 
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faondatioii  of  the  claim  enforced  or  the  crime  to  be  punished. 
{Evans  V.  Morgan,  2  C.  &  L  453 ;  Bex  v.  Allison,  K.  &  R  109 ; 
BiH  T.  Batrhrp,  Doug.  171;  8t.  Devereaux  v.  Murch  Dew 
Ckurd^,  1  W.  BL  867;  Morris  v.  Miller,  Id.  682;  s.  c  4  Burr, 
SOS ;  Bex  v.  DumeU,  cit  2  C.  &  K  450;  Doe  v.  FUfhing,  4 
Bing.  266 ;  Bead  v.  Passer,  Feake,  233 ;  Saj/er  v.  Olossop,  2  C. 
4  K  694;  BerimAire  y.  ScrimAire,  2  Hagg.  Con.  395;  Beg 
y.  Simmonsto,  1  0.  &  K  164;  Freeman's  Case,  1  East  P.  C. 
470;  Bigg  v.  Curvengen,  2  Wils.  399;  Norwoods  Case,  East. 
P.  0.  470;  Hervey  v.  Hervey,  [sup.]  2  W.  BL  877;  Leader  v. 
JSorry^  1  Eap.  218;  8  Starkie^s  Evidence,  1,186;  1  Green- 
leafs  Evidence,  §  107.) 

In  the  United  States  the  same  rule  of  evidence  has  always 
obtained;  and  in  several  of  the  States  the  force  of  the  excep-' 
tion  which  requires  proof  of  an  actual,  valid  marriage  in  actions 
of  cTMik  eon.,  adulteiy,  and  in  indictnents  for  bigamy,  eto^' 
has  been  greatly  weakened  and  modified.  (In  the  matter  of 
Taylor,  9th  Paige,.  611;  Martin's  Eevrs  v.  Martin,  22  Ala.  N"; 
&  202 ;  Forney  v.  EaOedcer,  8  Sergt  &  Rawie,  158.) 

In  Case  v.  Cose,  17  OaL  698,  it  was  admitted  on  the  argu-' 
meat  that  in  every  case  where  the  proof  of  marriage  does  not' 
convict  the  party  of  bigamy  or  adidteiy,  it  may  be  proved  by' 
cohabitation,  declarations,  and  general  courae  of  life  and  repu- 
tation. The  Court  expressed  the  same  View;  for,  although  it^ 
was  decided  that  the  proof  of  cohabitation,  reputation,  and 
acknowledgment  given  in  this  case  were  insufficient,  the  deci-' 
iiim  18  put  on  the  special  ground  that  the  inference  of  mar- 
riage, from  the  proof,  would  convict  the  defendant  of  bigamy ; 
and  that  in  such  cases  an  actual  valid  marriage  should  be' 
proved. 

(See  also,  Taylor  t.  Bobinson,  29  Maine,  823;  Fenlon  v. 
Road,  4  SiAaiB.  62-4;  Oayford^s  Case,  7  Greenleaf,  *57; 
banner  v.  CommonvxedUk,  2  Virg.  Cases,  95 ;  Wharton's  Aid. 
Grim.  Law,  756;  Boscoe^s  Crim.  £v.  286;  State  v.  Britton,  A 
UcOord,  256;  6  Pemk  Law  Journal,  1 ;  Wolverton  t.  State,  6 
Ohio^  178 ;  Ktbby  v.  BucJcer,  1  Harsh,  Xen.  290.) 


Pboplb  f^*  Aetdesson.  [Sup.  Ct 


Opinion  of  tba  Court 


/«  O.  McCvllaugh,  Attorney-General,  for  Bespondent 
By  the  Courts  Sanbebson^  C«  J« 

The  only  question  presented  by  the  record  in  this  case  is  as 
to  the  <K>mpetency  of  Mary  Jane  Smithy  called  as  a  witness 
and  allowed  to  testify  against  the  objection  of  the  defendant, 
on  the  part  of  the  People.  The  defendant  objected  to  her  on 
the  ground  that  she  was  his  wif e^  and  therefore  incom{>etent 
to  testify  for  or  against  him  in  a  criminal  action. 

There  are  two  modes  by  which  the  competency  of  a  wit- 
ness may  be  determined;  and  the  party  who  objects  to  a 
witness  may,  of  right,  adopt  either.  He.  may  examine  the 
witness  upon  his  voir  dire,  or  he  may  prove  the  alleged  incom- 
petency by  evidence  aliunde.  If  be  adopts  the  former  mode 
he  makes  the  witness  his,  so  far  as  the  question  of  compe^ 
tency  is  ooncemed,  and  is  concluded  by  his  testimony,  unless 
that  testimony,  as  not  unfrequently  happens,  leaves  the  ques- 
tion in  doubt^  in  which  case  he  may  resor);  to  other  evidence^ 
If  he  thus  makes  the  witness  his,  he  thereby  represents  him 
to  the  Court  as  worthy  of  belief,  and  he  cannot  afterwards  say 
that  he  is  not;  and  if  the  testimony  elicited  on  the  direct 
e;camination  establi^es  or  tends,  to  establish  his  incompetency, 
the  opposite  party  is  at  liberty  to  cross  e;xamine  for  the  pur- 
pose of  lebuttaL  If  he  adopts  the  latter  mode  and  fails  because 
his  evidence  is  rejected  as  inadmissible,  he. may  still  resort  to 
the  former  mode;  and  it  seems,  if  he  has  two  distinct  grounds 
of  objection,  he  may  adopt  one  mode  of  proof  as  to  one  ground, 
and  the  other  mode  as  to  the  other  ground.  But  in  no  case 
is  the  witness  allowed  to  testify  as  to  his  competency  unless 
first  called  by  the  objecting  party.  (Moti  v.  Hicks,  1  Oowen^ 
513;  Evdfns  v.  Ort^y,,l  jMiurtin  N.  S.  709;  Vincent  v.  Ths 
Lessee  of  Eujf,  A  Sergeant  &  Bawle,  297.) 

In  the  present  case  the  mode,  by  evidence  aliunde  was 
adopted.  The  ground  of  incompetency  was  proved  by  evi- 
dence of  cohabitaticA  as  man  and  wife,  reception  in  society, 
visiting  and  being  visited  by  respectable  people  of  their  class. 
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attoiding  churdi  together  (of  which  the  witaess  was  a  mem- 
ber under  the  name  of  Anderson),  and  publicly  treating  and 
representing  each  other  as  such  for  a  long  period  prior  to  the 
occasion  in  question.  But  no  evidence,  by  marriage  certificate, 
or  registry,  or  testimony  of  eye  witnesses  of  the  ceremony 
was  offered  by  the  defendant,  nor  was  any  evidence  whatever 
offered  on  the  part  of  the  prosecution.  That  this  character  of 
evidence  was  admissible  for  the  purpose  of  proving  the  mar- 
riage, and,  in  the  absence  of  any  evidence  to  the  contrary, 
conclusive  upon  that  question,  is  not  denied  by  the  Attorney- 
General,  although  a  contrary  doctrine  seems  to  have  prevailed 
in  the  Court  below.  The  general  rule  is  that  this  character 
of  evidence  is  not  only  admissible,  but,  in  the  absence  of  evi- 
dence to  the  contrary,  is  suiScient  proof  of  the  marriage. 
(Hervey  v.  Hervey,  2  Wm.  Blacks.  877;  Reed  v.  Passer,  1 
Espinasse,  218;  Wilkinson  v.  Payne,  4  Term  Eep.  468; 
CampheU  v.  Twemlow,  1  Price,  81 ;  In  the  matter  of  Taylor, 
9  Paige,  611;  Martin's  Heirs  v.  Martin,  22  Ala.  N.  S.  102; 
Forney  v.  HaUacJcer,  8  Sergt.  &  Rawle,  168;  Letters  v.  Cady, 
to  Cal.  535;  Case  v.  Case,  17  CaL  598.)  Actions  of  crim. 
con.,  divorce,  indictments  for  bigamy,  and  like  cases,  where 
the  marriage  is  the  foundation  of  the  claim  to  be  enforced,  or 
the  crime  to  be  punished,  are  exceptions  to  the  rule. 

Upon  the  testimony  as  it  stood  at  the  time  the  Court  below 
ruled  upon  the  question  of  competency  the  defendant  was 
undoubtedly  entitled  to  a  ruling  in  his  favor.  But  it  appears 
from  the  transcript  that  the  witness,  after  she  had  been 
allowed  to  testify  by  the  Court,  and  while  under  cross  exami- 
nation, stated  tiiat  she  was  not  the  "lawful  wife  of  the 
defendant,  although  she  had  lived  with  him  as  such."  And  it 
is  claimed  by  the  Attorney-General  that  this  statement  made 
by  her  to  whom  the  fact  must  have  been  positively  known, 
overcomes  the  evidence  of  cohabitation,  etc.,  and  that  her 
competency  thus  established  cures  the  previoiis  error  of  the 
Court 

It  was  stated  on  the  argument  by  counsel  for  the  appellant 
that  this  evidence  was  given  by  the  witness  upon  her  own  swg- 
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gestion,  and  not  in  response  to  any  interrogatory  put  to  her 
by  him.  If  such  be  the  case^  it  is  to  be  regretted  that  the 
fact  is  not  made  to  appear  in  the  transcript  It  appears  in 
connection  with  her  other  evidence  upon  cross  examination, 
and  there  is  nothing  in  the  record  showing  that  it  was  volun- 
teer testimony.  We  are  confined  to  the  record  and  must 
be  governed  1^  it  From  the  manner  in  which  the  record 
is  made  up^  the  legal  intendment  is  that  the  statement  in 
question  was  elicited  from  the  witness  by  counsel  for  the 
defendant  If  such  was  not  the  fact,  the  record  should  have 
been  made  to  show  it;  and  at  the  trial  counsel  should  have 
.moved  to  strike  out  the  evidence  and  taken  an  exception  if 
denied. 

.  Where  error  has  clearly  intervened  the  general  rule  is  tnat 
the  judgment  must  be  reversed  and  a  new  trial  ordered;  but 
3uch  is  not  the  case  if,  during  the  subsequent  proceedings,  the 
foundation  of  the  error  is  overtl-.rown  and  another  substituted 
which  supports  the  ruling  of  the  Court,  for  the  previous 
wrong,  so  to  speak,  is  thereby  made  right,  and  the  complain- 
ing party  can  no  longer  say  that  he  has  been  injured.  The 
record  in  this  case  places  the  defendant  in  the  attitude  of 
waiving  his  exception  to  the  erroneous  ruling  of  the  Court 
and  voluntarily  reopaning  the  question  of  competency.  On 
this  second  investigation  he  examines  the  witness  herself,  and, 
as  we  have  already  seen,  is  concluded  by  her  statement.  By 
asking  the  question  he  indorsed  the  credibility  of  the  witness, 
and  cannot  complain  because  he  received  an  answer  the  oppo- 
site of  what  he  expected.  The  mere  presumption  of  marriage, 
created  by  the  previous  evidence  of  cohabitation,  etc,  was 
overthrown  by  the  positive  testimony  of  the  witness  to  whom, 
of  necessity,  the  whole  truth  was  known,  and  her  competency 
thereby  fully  established.  We  can  only  look  to  final  results, 
and  if  they  are  found  to  be  correcty  justice  has  been  d<me  and 
the  judgment  must  stand. 
.  Judgment  affirmed* 
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THE  PEOPLE  V.  JOHN  B.  FRISBIE. 

BvpRmfO  JuDOMxirrs. —  The  qvesHoo  of  dlllgenee  In  maklni;  an  apptlcatlon 
to  reopan  a  judgment  under  the  Act  of  April  27th,  1862,  1b  one  for  the  Court 
below  to  pass  upon.  In  the  exercise  of  a  sound  discretion,  and  the  Supreme 
Court  will  not  reyerse  the  action  of  the  Court  below  except  in  case  of  an 
abuse  of  discretion. 

r0DGMS!fT  FnrDiNo  AH  AppBau —  An  appeal  suspends  the  operation  of  a  judf- 
mentv  and  while  pending,,  the  party  in  whoee  fayor  It  is  rendered  has  no 
Tested  right  in  the  judgment,  but  his  right  Is  limited  to  his  cause  of  action. 

OniaTRucTiON  or  Statutes. —  If  a  statute  is  susceptible  of  two  constructions, 
one  of  which  is  consistent,  and  the  other  inconsistent  with  the  restrictione 
of  the  Constitution,  It  is  the  dntj  of  the  Court  to  giye  It  that  construction 
which  will  make  It  harmonise  with  the  Constitution,  and  comport  with  the 
legitimate  powers  of  the  Legislature. 

LmsLATiTi  ABSUMPTioif  OF  JUDICIAL  PowEB. —  An  Act  of  the  TiOglsIature 
granting  a  new  trial,  or  reopening  a  judgment  In  an  action  litigated  between 
Indlyiduala,  would  be  an  assumption  of  judicial  powers  by  the  legislative 
department,  and  unconstitutional. 

JVDOMZNTS  IN  Fatou  Of  THB  Pbopul — An  Act  of  the  Legislature  granting  a 
■ew  trial,*  or  reopening  a  judgment  In  favor  of  the  People  In  a  civil  action 
in  which  the  People  are  a  party,  is  a  mere  consent  on  the  part  of  the  People, 
one  of  the  parties  to  the  judgment,  that  a  new  trial  be  granted,  or  the  judg- 
ment be  reopened,  and  is  not  unconstitutional. 

Appxai*  from  the  District  Court>  Seventh  Judicial  District^ 
Solano  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

J.  C.  Hinckley,  and  Whitman  &  Wells,  for  Appellants. 

The  Act  by  which  the  forty-second  section  of  the  Act  of 
1861  was  amended,  was  passed  on  the  27th  day  of  April,  1868. 
after  the  judgment  of  the  Court  below  had  been  finally  affirmed 
in  this  Court,  thereby  becoming  a  full  and  final  determination 
of  the  questions  involved.  That  the  remittitur  had  not  been 
sent  down  does  not,  in  the  view  we  take,  afFect  the  question 
at  bar.  The  case  was,  as  we  said  above,  fully  and  finally  deter- 
mined; but  its  further  prosecution  was  suspended  under  the 
operation  of  a  rule  of  this  Court  or  its  order  staying  the  pro- 
ceedings. That  suspension  was  in  obedience  to  the*  law  and 
rales  of  Court  as  they  existed  when  the  judgment  was  pro- 
nounced; and  we  submit  it  cannot  and  does  not  affect  the 
validity  and  force  of  the  original  judgment  as  pronounced  any 
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more  than  the  delay  of  the  Sheriff  to  levy  fibaal  process  during 
its  life  and  before  return  day  could  invalidate  or  impair  the 
judgment  on  which  it  issued.  It  presents  a  singular  case  when 
the  Legislature  reverses  the  judgments  of  the  Courts  and 
reopens  a  case  upon  its  original  issues. 

The  opinion  already  given  has  become  the  law  of  the  case, 
and  it  is,  under  the  rulings  of  this  Court,  decisive.  (JDermy  et 
oL.  V.  Gray,  3  Cal.  377 ;  Claa-y  v.  Hoagland,  6  CaL  685 ;  Ovn- 
ter  V.  Laffan,  7  CaL  592 ;  Cal.  Steam  Na/u.  Company  v.  Wright, 
8  Cal.  585 ;  Cahoon  v.  Levy,  10  Cal.  216 ;  Davidson  v.  Dallas, 
15  Cal.  75;  Leese  v.  Clark,  20  CaL  387;  Sovle  v.  Riiter,  20 
Cal.  522;  Taile  Mounlam  Company  v.  8tranah<m,  21  CaL 
548;  PheUm  v.  San  Francisco,  20  CaL  39.) 

Under  the  law  of  the  land,  therefore,  the  rights  of  the  plain- 
tiffs in  this  case  had  vested,  and  it  was  not  in  the  power  of  the 
Legislature  to  interfere  with  them,  if  we  may  rely  upon  the 
principle  announced  in  McCavley  v.  Brooks,  16  Cal.  39,  40, 
and  reaffirmed  in  Smith  v.  Judge  of  the  Twelfth  District,  17 
CaL  547 :  "  That  there  is  no  discretion  when  rights  have  vested 
under  the  Constitution  or  by  existing  laws;''  and  that,  there- 
fore, the  judicial  and  legislative  powers  are  in  such  cases  abso- 
lutely independent  of  each  other. 

P.  W.  8.  BoAfle,  for  Respondenta 

The  L^slature  of  this  State  has  on  repeated  occasions 
released  judgment  against  sureties  on  official  bonds,  when  the 
facts  of  the  case  warranted  legislative  interposition.  And 
upon  the  same  principle,  when  the  State  is  party  to  the  record, 
the  Legislature  representing  the  People  has  ample  power  to 
release,  reopen,  set  aside,  or  discharge  judgments,  when  the 
peculiar  state  of  facts  warrant  it  It  would  be  subversive  of 
the  spirit  and  theory  of  our  Government  if  the  Legislature 
cannot  relieve  a  citizen  in  special  cases  from  the  oppressive 
effects  of  a  general  law.  The  citizen  who  offers  to  make  pro- 
fert  of  his  tax  receipt  to  exempt  him  from  liability  to  repay 
his  taxes  upon  the  same  property  for  the  same  year,  may  not 
be  able  owing  to  the  universality  of  the  general  law  to  plead 
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payment  as  a  defense,  he  will  most  assuredly  be  entitled  to 
inroke  the  wisdom  and  justice  of  the  lawmakers,  who  alone 
ue  vested  with  power  to  impart  the  relief  the.  facts  of  the 
esse  require.     (17  CaL  648.) 

Bespondent  admits  that  vested  rij^ta  cannot  be  assailed  by 
l^islatiTe  enactments,  but  oontends  that  the  Act  in  this  case 
in  nowise  assails  vested  rights  or  so  operates  upon  the  remedy. 
w  to  impair  the  right;  it  is  simply  the  consent  .of  the  People, 
plainti&  in  this  case,  through  their  representatives,  that  in  a 
certain  class  of  cases,  of  which  this  is  one,  judgments  may  be 
opened  up  to  give  defendants  a  ri^t  to  answer*  It  certainJiy 
will  not  be  contended  that  the  plaintiffs  had  not  even  the  right 
to  set  aside  and  cancel  the  judgment 

By  the  Court,  RHonxa,  J. 

Suit  was  brou^t  against  the  defendant  and  certain  real 
estate,  to  recover  the  delinquent  taxes  which  had  been  assessed 
upon  the  real  estate  to  said  Frisbie,  for  the  year  1861,  in 
Sdano  County. 

Hie  action  was  commenced  and  prosecuted  to  judgment 
under  the  (Seneral  Bevenue  Act  of  1861.  Frisbie  answered 
the  complaint,  denying  that  the  land  was  subject  to  taxation, 
or  that  he  was  indebted  in  any  sum  for  State  or  county  taxes, 
or  that  the  land  was  in  Solano  County,  and  alleging  that  the 
lands  were  in  ilfapa  County,  where  they  had  been  duly  assessed 
for  taxes  for  1861,  and  tiiat  he  had  paid  the  taxes  for  that 
year  in  that  county.  The  plaintiff  demurred  to  the  answer 
on  the  ground  that  it  did  not  conform  to  the  provisions  of 
■ection  forty-two  of  that  Act,  and  the  demurrer  was  sustained, 
and  the  defendant  declining  to  answer,  judgment  was  rendered 
for  the  plaintiff.  The  defendant  appealed  and  the  judgment 
wa8  affirmed.  The  remittitur  was  filed  in  the  Court  below  on 
the  7th  day  of  July,  1868.  On  the  27th  of  April,  1868,  an 
Act  was  passed,  wldch  took  effect  from  its  passage,  amending 
lection  forty-two  of  the  Bevenue  Act  of  1861,  by  adding 
another  defense,  via:   '^ Fourth*  That  the  land  is  situate  in 
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and  has  been  dnly  assessed  in  another  county  and  the  taxes 
thereon  paid/'  and  providing  that  in  pending  suits  the  fourth 
ground  of  defense  may  be  interposed^  and  that  if  the  suit  has 
proceeded  to  judgment,  which  remains  wholly  unsatisfied,  the 
defendant  may  have  the  judgment  reopened  for  the  purpose 
of  setting  up  the  defense  mentioned  in  the  fourth  subdivision, 
and  he  was  then  entitled  by  the  Act,  to  avail  himself  of  the 
defense,  as  fully  as  in  cases  thereafter  to  be  commenced.  The 
defendant  on  the  20th  day  of  August,  1868,  moved  that  the 
judgment  be  reopened  as  provided  in  said  Act,  and  the  Court 
haying  set  the  same  for  hearii^  on  the  first  day  of  the  ensuing 
term  for  Napa  County,  and  the  defendant  having  filed  his 
petition,  setting  up  that  the  land  was  situated  in  Napa  County, 
that  it  had  been  duly  assessed  for  taxation  for  the  year  1861 
in  that  county,  and  that  he  had  paid  the  taxes  thereon,  the 
Court  ordered  the  judgment  to  be  reopened.  From  this  order 
plaintiff  appeals. 

The  only  error  assigned  by  appellants  is  that  the  Court 
erred  in  ordering  the  judgment  to  be  opened,  and  allowing  the 
respondent  to  interpose  a  further  defense. 

The  appellants  now  raise  the  objection  that  the  respondent 
did  not  pursue  the  remedy  afforded  by  the  amendatory  Act  of 
1868  with  due  diligence.  The  statute  does  not  prescribe  the 
time  within  which  the  motion  must  be  made;  and  if  the 
respondent  was  governed  in  this  respect  by  the  provisions  of 
the  Practice  Act,  the  question  of  diligence  was  for  the  Court 
below,  in  the  exercise  of  a  sound  discretion,  and  we  would 
not  be  justified  in  reversing  its  action  except  in  case  of  an 
abuse  of  discretion.  Besides  this  the  appellants  failed  to  make 
the  objection  in  the  Court  below. 

The  most  important  point  in  the  case  urged  by  the  appel- 
lants is  that  the  Act  of  April  27th,  1863,  is  unconstitutional 
and  void,  so  far  as  it  is  applicable,  by  its  terms,  to  cases  in  the 
condition  of  this  case;  and  in  support  of  the  proposition  he 
says  that  by  virtue  of  the  judgment  of  the  Court  below,  and 
its  affirmance  by  the  Supreme  Court,  the  right  of  the  appel- 
lants became  vested,  that  the  judgment  was  a  fizud  determina- 
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tion  of  the  controversy  between  the  parties,  and  that  the  Act 
amounted  in  substance  to  the  grant  of  a  new  trial  to  the 
respondeat,  and  as  such  was  void,  because  it  was  an  usurpa- 
tion by  the  Legislature  of  the  functions  of  the  judiciary. 

It  will  be  observed  that  the  Act  was  passed  and  took  effect 
twenty-two  days  previous  to '  the  entry  of  the  judgment  of 
the  Supreme  Court,  and  therefore  the  appellants,  at  the  time 
the  rights  claimed  under  the  statute  accrued  to  the  respondent^ 
did  not  have  a  vested  right  in  the  judgment,  but  their  rightd 
were  limited  to  their  cause  of  action,  the  appeal  having  sua^ 
pended  the  operation  of  the  judgment  (Thornton  v.  Maho- 
ney,  24  CaL  569.) 

The  appellantB  have  argued  with  much  force  and  learning 
the  proposition  that  the  Act  amounting  simply  to  an  ordet 
granting  a  new  trial,  is  unconstitutional  and  void.  If  their 
construction  of  the  Act  is  correct  it  would  be  difficult,  if  iiot 
impossible,  to  maintain  the  Act  when  applied  to  causes  that 
have  passed  to  judgment,  and,  perhaps,  to  pending  causes  in 
which  the  issues  have  been  found,  for  it  would  be  justly 
regarded  as  an  assumption  of  judicial  powers  by  the  legislative 
department  But  we  think  that  construction  is  not  correct, 
and  that  the  Act  may  be  upheld  on  other  principles. 

If  a  statute  ia  susceptible  of  two  constructions,  one  of  which 
is  consistent  and  the  other  inconsistent  with  the  retrictions  of 
the  Constitution,  it  is  the  plain  duty  of  the  Court  to  give  it 
that  construction  which  will  make  it  harmonize  with  the  Con- 
stitation,  and  comport  with  the  legitimate  powers  of  the  Legis- 
lature. A  correct  understanding  of  the  results  intended  to 
be  accomplished  by  the  Act  must  be  had  before  it  can  be 
determined  whether  the  means  employed  are  legitimate. 
Although  the  Act  in  question,  if  applied  to  a  case  which  was 
in  a  condition  similar  to  that  of  the  present  case  at  the  time 
of  the  passage  of  the  Act,  and  which  was  being  litigated 
between  individuals,,  would  be  declared  by  the  Court  to  be 
unconstitutional,  yet  it  does  not  follow  that  it  would  be  so 
declared  in  a  case  to  which  the  State  is  a  party. 

In  this  case  the  State  ia  plaintiff,  and  during  the  progress  of 
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the  litigation,  and  upon  the  rendition  of  the  judgment  she 
had  the  same  rights  and  privileges  in  relation  to  the  proceed- 
ings in  the  action,  as  those  that  pertain  to  any  plaintiff  in  an 
action.  It  makes  no  difference  in  this  respect  that  she  assert 
her  rights  by  me^ns  of  an  Act  of  the  Legislature,  or  by  any 
other  means  that  a  private  person  is  not  entitled  to  employ. 
Without  doubt  the  State  might  remit  the  whole  of  the  tax 
before  or  after  bringing  the  suit,  or  enter  satisfaction  qf  the 
judgment  for  the  tax  williout  receiving  payment,  or  upon  any 
terms  the  defendant  might  assent  to.  A  plaintiff  may  consent 
that  the  judgment  in  his  favor  be  reopened,  in  order  that  the 
defendant  may  present  a  new  issue  for  trial,  without  regard  to 
the  question  whether  the  defendant  had  an  opportunity  to  have 
presented  that  issue  in  the  former  trial ;  and  if  he  does  so  oon- 
sent^  no  one,  and  certainly  not  the  plaintiff,  cam  complain  of 
the  giving  of  the  consent 

Was  anything  more  or  further  intended  to  be  accomplished 
by  the  Act,  so  far  as  it  had  relation  to  a  suit  that  had  passed 
to  a  judgment,  than  to  declare  that  the  plaintiff  thereby  con- 
sented  that  the  judgment  might  be  reopened,  upon  proceed- 
ings to  be  taken  by  the  defendant,  and  that  when  it  was 
reopened  the  defendant  mi^t  set  up  in  his  answer  the  fourth 
ground  of  defense  mentioned  in  the  Act  t 

The  Legislature  seems  to  have  considered  that  a  defendant 
ought  to  be  permitted  to  show  that  his  real  estate  was  not 
subject  to  taxation  in  the  county  where  it  was  assessed,  because 
it  was  not  situate  in  that  county,  and  to  have  been  of  the 
opinion  that^  under  the  Bevenue  Act  of  1861,  the  defendant 
oould  not  set  up  that  fact  as  a  defense  to  the  action.  It  is 
unnecessary  for  us  to  determine  whether  or  not  the  defendant 
was  deprived  by  that  Act,  or  could  by  any  Act  of  the  Legis- 
lature be  precluded  from  showing  that  a  parcel  of  his  prop- 
erty was  not  subject  to  taxation  in  two  or  more  counties  at 
the  same  time;  but  the  Legislature,  holding  tlie  view  that  the 
defendant,  by  the  words  of  that  Act,  had  been  deprived  of  the 
benefit  of  a  defense  that  of  right  he  should  have  possessed, 
resorted  to  the  amendatory  Act,  to  manifest  the  consent  of 
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the  State,  as  the  plaintiff  in  the  action,  that  the  defendant 
mi^t  move  without  objection  by  the  plaintiff,  that  the  judg- 
ment might  be  reopened  so  that  the  defendant  could  set  up  the 
defense  of  which  he  had  pfevionsly  been  deprived.  The  object 
to  be  accomplished  was  unquestionably  proper,  and  we  think 
the  means  employed  were  within  the  powers  of  the  Legislature, 
when  acting  for  and  on  behalf  of  the  plaintiffs  in  the  actions 
diat  were  the  subject  of  the  legislation. 

Hie  people  cannot  complain  that  they  have  been'  divested  of 
their  vested  rights,  for  they  have  voluntarily  consented  to  the 
reopening  of  the  judgment  The  Act  is  not  liable  to  the 
objections  that  mi^t  be  urged  with  great,  if  not  conclusive, 
force  against  an  Act  that  should  attempt  to  reopen  a  judgment 
in  a  single  specified  action,  or  to  prescribe  the  time,  place  or 
manner  of  its  trial;  for  litis  Act  is  general  in  its  application, 
and  IS  essentially  a  law,  and  not  merely  a  direction  given  to  a 
Court 

The  order  appealed  from  is  affirmed,  and  the  cause  is  re- 
manded for  farther  proceedings. 


CHARLES  A.  LOW  v.  PLINT  0.  ALLEN,  ALEXANDER 
G.  ROf  SDELI^  EUGENE  H.  THARP,  ahi>  GEORGE 
P.SHARP. 

Lm  or  McnaoAai  — auLnm  or  IdMiTAnowa^ — Whtn  tbree  perpoas  ezecutt 
tbelr  Joint  nortgngo  on  land  to  ncore  theif  joint  ond  MTerol  fCQinlflsonr 
note  to  tht  mortgageo,  and  ont  of  tUem  leoTes  tlio  State,  and  tbe  note  atter- 
Warda  becomci  barred  bj  the  Statute  of  Limltatloni  aa  to  the  twp  who 
loaiaia  In  tbo  Stata^  the  Hen  of  the  mortgage  It  alao  barred  aa  to  the  lotereit 
mt  the  two  In  the  land,  and  It  can  onlf  be  enforced  aealnat  the  Intareat  o^ 
tte  one  aa  to  whom  ttio  note  la  not  barred. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
dtj  and  County  of  San  Francisoa 

The  facts  are  stated  in  the  opinion  of  the  Court 

William  Barber,  for  Appellant 
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The  obligation  entered  into  by  each  and  all  of  these  parties 
was  of  a  twofold  nsLtare;  First  —  A  promise  by  each  and  all 
to  pay  the  debt  Second — A  pledge  of  their  interest  in  the 
mortgaged  property  to  secure  its  payment 

The  first  of  these  obligations  can  no  longer  be  enforced  as 
against  two  of  the  promisors^  by  reason  of  their  plea  of  the 
Statute  of  Limitations;  but  their  liability  as  mortgagors  to 
secure  a  debt  still  outstanding  and  unpaid  exists  in  full  force. 
That  Ihey  cannot  be  legally  compelled  to  perform  one  promise 
is  no  reason  for  holding  them  discharged  from  the  obligations 
of  another. 

Hie  question  is  not  whether  they  can  be  sued  on  their  per- 
sonal promise,  but  whether  the  debt  exists  for  which  th^y 
mortgaged  their  property.  Have  they  paid  this  debt?  No. 
Has  it  been  in  any  maimer  paid  f  No.  On  the  contrary,  the 
decree  below  against  Allen  shows  that  it  is  still  unpaid* 

If  the  parties,  Tharp  and  Bamsdell,  (who  have  pleaded  the 
statute)  had  never  been  in  any  way  liable  personally  for  the 
debt,  still  the  mortgage  which  they  gave  to  secure,  its  payment 
would  have  been  legally  enforceable  gainst  their  property. 
If  I  pledge  my  property  as  security  for  the  debt  of  a  third 
party,  can  I  set  up  the  plea  that  I  am  not  personally  liable  for 
the  debt  in  answer  to  a  suit  brought  to  enforce  the  pledget 
If  not,  how  can  I  plead,  that,  although  I  wfis  once  pers<mally 
liable  for  the  debt,  such  liability  can  no  longer  be  enforced, 
and  therefore,  the  lien  of  the  pledge  no  longer  exists!  Is 
the  fact  that  I  was  never  liable  personally,  a  weaker  plea  than 
that  my  personal  liability  did  once  exist,  but  has  ceased  f 

When  three  parties,  A.,  B.,  and  C,  make  a  joint  and  several 
note,  (say  for  one  thousand  dollars)  what  is  the  legal  nature 
of  their  contract t  It  is  as  follows:  A.  promises  to  pay  one 
thousand  dollars;  B.  promises  to  pay  one  thousand  dollars;  C. 
promises  to  pay  one  thousand  dollars;  A.,  B.,  and  C.  promise 
to  pay  one  lliousand  dollars,  with  the  understanding  that  pay- 
ment by  one  cancels  the  debt 

A^  Bi  and  C.  execute  a  mort|;age  aa  aeooriljy  for  the  pay- 
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meat  of  thiB  note;  that  ii^  as  aecority  for  the  falfillment  of 
each  of  these  pronuses. 

The  Statute  of  lisutatioxis  nms  in  favor  of  A.  and  B.,  and 
invalidates  their  promises,  O.'s  promise  is  outstandings  and 
can  be  and  is  sued  on.  What  effect  has  this  state  of  facts  on 
the  rights  of  the  mortgiageet  The  liability  of  A.  and  B.  for 
their  joint  and  several  promises  is  gone,  and  with  it  all  recourse 
on  the  mortgage  as  security  for  their  promise&  But  as  security 
for  C/s  promise,  the  mortgage  is  good  and  vaHd  by  its  express 
terni& 

As  principals  A.  and  B.  are  no  longer  liable;  but  their  prop- 
erty, pledged  as  security  for  the  fulfilment  of  C/s  promise,  con- 
tinues liable,  notwithstanding  their  personal  eacemption  from 
suit  as  principals  on  the  original  obli^tion. 

Oeorge  F.  <S  Wm.  H.  Sharp,  for  Bespondents. 

The  fact  that  defendants  are  jointly  and  severally  bound,  as 
the  plaintiff  avers  in  his  brief  is  the  fact  here,  does  not  prevent 
the  statute  from  applying  to  one  and  not  the  other.  (Bogert 
r.  VermUyea,  cited  in  1  Code  B.  213 ;  6  Sdden,  447.) 

In  Bobin»)n  v.  Smith  it  was  held  that  one  defendant  oould 
aFail  himself  of  the  statute,  althoilgh  the  plea  was  held  bad  as 
to  the  other.     (14CaL264.) 

By  the  Court,  SHAvrxSy  J. 

The  defoidantB,  Allen,  Bamsdell,  and  Tharp,  executed  two 
promissoiy  notes^  jointly  and  severally,  to  W.  Cw  Jewett,  in 
the  sum  of  fifteen  hundred  dollars  each,  dated  September  10, 
1858,  payable  in  one  year  from  date;  and  at  the  same  time 
executed  a  mortgage  to  the  payee  to  secure  said  notes.  Allen 
left  the  State  in  the  year  1865,  and  this  action  to  foreclose 
the  mortgage  was  commenced  July  8,  1860.  On  the  3d  of 
January,  1856,  Bamsdell  and  Tharp  conveyed  their  interests 
in  the  land  to  Sharp,  one  of  the  defendants,  subject  to  the 
mortgage.     The  securitiee  came  to  the  plaintiff  by  assign- 
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ment  on  the  Slat  of  October,  1853.  No  personal  judgment 
is  claimed  against  Ramsdell  or  Tharp.  Sharp  appeared  and 
pleaded  the  Statute  of  Limitations,  to  which  the  plaintiff 
replied  that  Allen  departed  from  this  State  in  1855,  and  that 
he  had  not  returned  to  it  since.  The  Court  held  that  the 
action  was  barred  as  to  defendant  Sharp,  and  a  foreclosure  and 
sale  were  decreed  as  to  the  interest  of  Allen.  The  plaintiff 
appeals,  .. 

The  question  raised  is,  in  effect,  upon  the  sufficiency  of  the 
plaintiff's  replication  to  Sharp's  plea. 

At  common  law  a  mortgage  was  regarded  as  a  conveyance 
of  a  conditional  estate  which  became  absolute  upon  a  breach 
of  the  conditions.  It  gave  to  the  mortgagee  —  except  as 
otherwise  provided  by  stipulations  inserted  in  the  instrument 
—  a  right  to  immediate  possession.  He  could  peaceably  enter 
upon  the  land,  or  support  ejectment.  The  two  hundred  and 
sixth  section  of  the  Practice  Act  changes  this  character  of  the 
iastrument,  and  takes  from  the  mortgagee  aU  right  to  the  pos- 
session either  before  or  after  condition  broken,  and  makes  the 
mortgage  a  mere  lien.  (Fogarty  y.  Sawyer,  17  CaL  689.) 
Following  out  this  view  of  the  nature  of  a  mortgage  security 
under  our  laws,  the  late  Si^reme  Court  further  held  in  Lard 
V.  Morris,  18  CaL  482,  that  there  could  be  no  remedy  upon 
the  mortgage  after  the  remedy  was  barred  upon  the  mortgage 
note;  and  in  McCarthy  v.  While,  21  CaL  495,  it  was  held 
that  the  grantee  of  the  mortgagor  could  claim  the  benefit  of 
this  principle.  These  cases  meet  the  argument  submitted  for 
the  appellant,  in  so  far  as  it  may  be  considered  to  be  founded 
upon  the  rule  of  the  common  law. 

According  to  the  analysb  of  tiie  counsel  of  the  appellant, 
there  were  four  notes  given,  in  effect-^ the  joint  note  of  the 
three  signers,  and  the  several  notes  of  oach  of  them.  The  joint 
obligation  is  at  an  end,  for  it  is  admitted  that  ndther  Tharp 
nor  Eamsdell  are  personally  liable  upon  the  joint  promise; 
and  an  action  on  the  several  promise  of  each  of  the  two  is  also 
barred  by  lapse  of  time^  and  the  several  promise  of  Allen  is 
the  only  one  that  survives.     For  all  the  purposes  of  argument 
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the  case  is  the  same  as  thougli  Allen  had  giv^n  hid  l^yeral 
note  in  the  first  instanoe,  and  Tharp  and  Bamedell  had  mort- 
gaged their  lands  to  secure  it  The  point  made  for  the  appel- 
lant IS,  that  Tharp  and  Ramsdell  mortgaged  their  interest  to 
secure  the  payment  of  Allen's  several  notes,  and  that  hy  the 
very  terms  of  the  mortgage  contract  their  interest  in  the 
lands  is  bound  until  Allen  pays  or  is  otherwise  dlseharged. 
It  will  be  seen  that  the  whole  reasoning  is  based  upon  the 
intention  of  parties  as  gathered  from  the  terms  of  the  written 
instrument.  "It  must  be  so,  because  the  parties  have  so 
agreed.^'  Generalize  this  reasoning,  and  all  contracts,  without 
distinction,  would  at  onjce  be  withdrawn  from  the  operation 
of  the  Statute  of  Limitations.  The  statute  does  not  bar  for 
the  reason  that  parties  have  agreed  that  it  shall  bar,  nor  does 
it  fail  to  bar  because  parties  have  failed  to  agree  specifically 
that  it  shall  not.  The  mortgage  contract  of  Tharp  and  Hams- 
dell  is  distinct  from  the  note  it  was  given  to  secure,  and  is 
manifestly  one  of  the  "  written  contracts ''  on  which  the  stat- 
ute provides  that  no  action  shall  be  brought  except  within 
four  years  after  the  cause  of  action  has  accrued.  Now  a  cause 
of  action  accrued  against  Tharp  and  Ramsdelt  on  thbir  mort- 
gage contract,  as  collateral  to  Allen's  several  promises,  as  sooti 
as  those  promises  matured.  Tharp  and  Eamsdell  were  both 
in  the  State  at  the  time,  and,  for  aught  that  appears  to  the 
eontraiy,  they  have  been  here  ever  since. 

The  case  presented,  then,  is  within  the  very  language  of  the 
statute,  and  is,  furthermore,  within  the  mischiefs  against  which 
the  Statute  of  Limitations  was  intended  to  guard. 

Judgment  affirmed. 


SAMUEL  BRODEK  v.  JOHN  S.  ELLIS. 

Whut  AssiairoB  of  ah  Accounr  kat  is  a  Wmnist. —  A  person  who  aasfgns 

a  aemaod  of  hto  own  to  aaottm  for  tho  porpoie  of  enabtln*  tlwt  other 

person  to  hrlng  a  Joint  aetton  ttpoA  a  domand  of  his  own,  aad  upqn  the  one 

assigned,  the  assignor  paying  hla  proportion  of  the  costs  and  sharing  tn  the 

You  ZZVL^ie 
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proceoda  of  th»  ffwory,  te  a  party  In  Interott  witSiln  the  meaning  of  the 
four  hundred  and  twenty-eeeond  leetlon  of  the  Praetlee  Act  aa  amended  In 
1861,  and  If  an  attachment  la  leaned  In  eald  action,  and  the  Sheriff  selzee 
fooda  bgr  Tlrtne  of  the  eame,  and  a  anlt  la  brought  agalnat  him  fOr  damages 
for  tho  eelanre,  and  the  plaintiff  offera  hlmaelf  aa  a  wltneia  on  hla  own 
btiialf,  npon  notice  glren,  the  person  who  made  the  assignment  maj  offer 
himself  aa  a  witness  on  behalf  of  the  Sheriff,  upon  the  same  points*  wlthont 
glrlng  notice. 

Appbax  from  the  District  Court,  Twelfth  Judicial  District, 
Oity  and  County  of  San  Francisco. 

September  6th,  1862,  William  Meyer  and  L.  Wormser  com- 
menced an  action  in  the  District  Court,  Fourth  Judicial  Dis- 
trict, Oity  of  San  Francisco,  against  Brodek  Brothers,  to 
recoTer  judgment  for  two  thousand  four  hundred  and  eighty- 
four  dollars  and  fifty-eight  cents.  This  sum  was  made  up  of 
a  demand  due  plaintiffs,  and  demands  assigned  to  them  by  sev- 
eral mercantile  firms,  and  among  the  number  L.  King  &  Co. 
An  attachment  was  issued  in  the  action,  and  by  virtue  of  the 
same,  the  Sheriff  levied  on  a  quantity  of  boots,  shoes,  and 
clothing,  as  the  property  of  Brodek  Brothers. 

Samuel  Brodek  claimed  to  own  the  goods,  and  on  the  11th 
day  of  September,  1862,  commenced  an  action  against  the 
Sheriff  to  recover  judgment  for  a  return  of  the  property  and 
damages.  The  Sheriff  justified  the  taking  under  the  writ, 
claiming  that  the  goods  were  the  property  of  Brodek  Brothers, 
and  that  plaintiff  was  one  of  the  firm. 

On  the  trial  plaintiff  was  called  as  a  witness  on  his  own 
behalf  to  prove  that  he  owned  the  goods  and  that  he  was  not 
a  member  of  the  firm  of  Brodek  Brothers* 

Plaintiff  recovered  judgment,  and  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

G.  F.  A  W.  H.  Sharp,  for  Appellant 

A.  OampbeU,  for  Respondent 

By  the  Court,  Sawtbb^  J. 

This  was  an  action  to  recover  certain  personal  property, 
which  had  been  seized  by  the  defendant,  as  Sheriff,  under  an 
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attacbmait  issued  in  the  case  of  Meyer  and  Wormser  v.  Bro- 
dek  Brothers.  Plaintiff  recovered,  and  defendant  appealed. 
Defendant  off ered  one  Leopold  King  as  a  witness,  to  prove 
that  plaintiff  was  one  of  the  firm  of  Brodek  Brothers,  defend* 
ants  in  the  attachment  suit — <nie  of  the  issues  in  the  case. 
On  voir  dire,  'Sing  testified  that  he  was  one  of  an  association 
of  merchants  known  in  San  Erancisoo  as  the  '^  C<mibination ;  " 
that,  according  to  their  rules,  when  information  was  received 
by  (me  of  the  association  that  a  customer  was  about  to  fail, 
notice  was  immediately  given  to  the  other  members,  and  such 
of  them  as  had  demands  against  the  failing  customer  assigned 
them  to  some  one  or  more  of  the  members  of  the  association, 
and  an  attachment  suit  was  commmced  in  their  names  against 
the  eommbn  debtor  for  the  aggregate  amounts  due  the  parties 
interested — the  members  sharir;;  the  expense  of  the  litigation 
which  might  follow,  and  dividing  the  amount  realized  in  pro- 
portion to  the  amoimt  of  their  respective  daims;  that  the  firm 
of  which  he  was  a  member  was  a  creditor  of  Brodek  Brothers : 
that  the  firm  had  assigned  to  Meyer  and  Wormser  their  account 
against  Brodek  Brothers,  and  that  this  account  thus  assigned, 
in  pursuance  of  the  rules  of  the  ^^  Combination,"  formed  a  part 
of  the  demand  claimed  in  the  attachment  suit  in  whidi  the 
goods  were  seized.  Plaintiff  objected  to  the  witness  on  the 
grcnmd  that  the  suit  was  defended  for  his  benefit  to  the  eartent 
of  Ids  share  in  the  amount  claimed  in  tlie  attachment  suit  pros- 
ecuted in  the  name  of  Meyer  and  Wormser,  and  he  ^vi  s  there- 
fore interested  in  the  event  of  the  suit.  The  Oourt  sustained 
the  objection;  defendant  eoceepted,  and  this  ruling  is  relied  on 
m  error. 

The  plaintiff  had  before  been  examined  upon  the  same  point 
on  his  own  behalf;  upon  notice  in  pursuance  of  section  four 
hundred  and  twenty-two  of  the  Practice. Act^  as  amended  in 
sixteen  hmidred  ttkd«  siztyK>ne.  Section  four  hundred  and 
tw6Qty*two,  as  then  in  force,  provides  that  ^^  a  .persooi  >  for 
whose  immediate  benefit  the  action  is  prosecuted  or  defended, 
though  not  a  party  to  the  action,  may  be  examined  as  a  wit- 
ness in  the  same  manner,  and  subject  to  the  same  rules  of 
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examination,  as  if  he  were  named  as  a  party  ;'^  and  then  pro^ 
vides  that  a  party  may  be  examined  in  his  own  behalf,  upon 
giving  ten  days  notice  in  writing  to  the  adverse  party  of  such 
intended  examination,  specifying  the  points  upon  which  he 
intends  to  be  examined ;  "  and  whenever  a  party  or  person  in 
interest  has  been  examined  under  the  provisions  of  this  section, 
the  other  party  or  person  in  interest  may  offer  himself  as  a 
witness  in  his  own  behalf,  and  shall  be  so  received."  Upon  a 
careful  examination  of  l^is  section,  in  connection  with  the 
other  provisions  of  the  Practice  Act  relating  to  the  subject, 
we  are  satisfied  that  King  was  a  party  in  interest  within  the 
meaning  of  section  four  hundred  and  twenty-two;  and  the 
plaintiff  having  offered  himself  and  been  examined  as  a  witness 
upon  the  same  point  on  his  own  behalf,  that  King  was  also 
entitled  to  be  examined  on  his  own  behalf  without  saving  any 
notice. 

It  is  insisted  by  respondent  that  King  falls  withih  the  pio- 
visions  of  each  of  sections  four,  three  himdred  and  ninety-two^ 
three  hundred  and  ninety-three  and  three  hundnd  and  ninety- 
four.  Conceding  this  to  be  so,  the  plaintiff  also  falls  within 
some  of  those  provisions  and  would  be  ineompetent  under  themi. 
But  section  lour  hundred  and  twenty-two,  subsequently  passed, 
provides  that  upon  certain  prescribed  eonditions  he  may,  at 
his  election,  testify  on  his  own  behalf,  notwitjistanding  his 
interest;  but  the  consequence  impost  <»i  him  by  Ae  same 
section  is  that,  if  he  does  so,  the  opposite  party  or  perscm  in 
interest  shall  also  be  received  as  a  witness*  on  Arid  own  behal£ 
The  plaintiff  availed  himself  of  the  privilege  and  he  must  sub- 
mit to  the  consequences. 

The  Oourt  erred  in  excluding  King's  ttetiknbny.  As  the 
matters  offered  to  be  pro^d  by  him  wdre  material,  tiie  jnd^ 
ment  must  be  reversed  on  thia  ground  and  a  new  tntl  kad« 
and  it  is  80  ordered. 
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BARTON  EICKETSON  v.  WILLIAM  A.  RIOHAEDSON, 
SAMUEL  R  THROCKMORTON,  CHARLES  S.  COMP- 
TON,  DONALDO  DAVIDSON,  BENJ.  DAVIDSON, 
WILLIAM  HOOD,  ROBERT  WALKINSHAW,  m  als. 


or  SuxncoKS. —  Tbe  ■Ktifisit  of  thtt  Prtetlco  Aet  provldliig  ton  tHo 
KTTlee  of  ■ammona  on  a  defendant  by  irabllcatloo,  balng  in  derogation  of  tbo 
eommon  law,  moat  be  itrictlj  eonitnied. 

AivnuTiT  fOB  PuBLnUnoN  or  SumcONS.— An  aflldaTlt  to  obtain  an  ordor 
for  the  Mnrtee  of  a  aammoni  by  iraMlcatton  mnat  abov  wlMther  tiie  resi- 
dence of  the  person  opon  whom  Berrice  la  •ooght  li  known  to  the  afflant, 
aBd  tf  known,  the  resldoice  mnat  be  stated.  An  affldaylt  which  merely 
rapeata  the  langnaie  or  snbstanee  of  the  statute  la  Insafllcient.  The  nltlmata 
fsela  of  the  statute  mnat  not  bo  atatsd  In  the  aflUavit,  hot  the  probatlvo 
tuta.  vpon  which  the  ultimate  facts  depend. 

BaxB. —  It  is  not  sufficient  to  state  generally  in  such  affldaTlt  that  after  due 
dmgence  the  defendant  cannot  be  found  within  the  State,  or  that  the  plain- 
tiff haa  a  good  cause  of  aetloa  agalnat  him,  or  that  he  Is  a  naeeasary  party, 
but  the  acta  constituting  doe  diligence^  or  the  fBets  showing  that  he  la  ^ 
neceasary  party,  should  be  stated. 

Obbb  iob  PoBucAnoic  or  BUMMoifB. —  On  granting  the  order  for  the  pub- 
lication of  summona,  the  Court  acta  Judicially,  and  can  know  nothing  about 
the  facts  Qpon  which  the  order  la  to  be  granted*  except  from  the  alBdaTit. 

Iamb. —  An  order  far  the  aerrlco  of  summons  by  publlcatUm  mnat  atate  tho 
fscts  prored  by  t)ie  ailldaTlt  upon  which  it  is  based.  It  is  not  suffldeat  for 
tie  order  to  state,  generally,  that  the  defendant  resides  out  of  the  State,  or 
cannot,  after  doe  diligence,  be  found  within  the  State,  or  that  a  cause  of 
action  ealats  agataist  the  defendant 

BBTBB8AL  or  JuoaMBMT. —  Where  only  one  of  seTecal  defendants  agalnat 
whom  a  judgment  haa  been  rendered,  appeala  to  the  Supreme  Court,  the 
appellate  Court,  If  It  rCTerse  the  Judgment,  may  reyerse  or  modify  It  as  to 
any  or  all  of  tho  parties  defendant  Where»  In  such  case^  tiie  error  aasigned 
only  aflecta  the  party  appealing,  the  Court  will  not  presume  error  as  to  the 
partlea  not  appealing;  and  will  rererse  tho  Judgment  only  aa  to  tiie  party 


Apfxai.  from  the  District  Conit,  Seventh  Judicial  District^ 
ybam  Coonty. 

This  was  a  foit  to  foredoee  a  mortgage  upon  certain  real 
fistate  situated  in  the  County  of  Marin^  and  known  as  the 
^Bancho  Sauoelito/'  executed  hj  William  A.  Kichardson  to 
Jeremiah  Clarke^  and  of  which  tiie  plaintiff  was  the  assignee. 

The  following  is  the  affidavit  upon  which  the  order  of  pub- 
lication of  summons  was  made: 

^Charles  8.  Hathaway,  of  the  City  and  Oowatj  of  San 
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Francisco,  being  duly  sworn,  deposes  and  says  that  he  is  the 
attomej  in  fact  of  the  plaintiff  in  the  above  entitled  action, 
and  that  as  such  attorney  in  fact  he  is  particularly  acquainted 
with  the  facts  connected  with  said  action;  that  the  above 
named  defendants,  Alexander  Matthewson,  David  Jardine, 
Joseph  Jardine,  Alexander  G.  Dallas,  Alexander  C.  Madane, 
and  Charles  S.  Compton,  reside  out  of  the  State  of  California, 
and  are  not  now  within  said  State,  but  are,  as  deponent  is 
informed  and  believes,  residents  of  the  Empire  of  China, 

'^  Deponent  further  says  that  a  good  cause  of  action  exists 
against  all  of  said  defendants,  and  that  they  are  all,  as  iepo- 
nent  is  informed  and  believes,  necessary  parties  to  said  action. 

'^  Chabubs  S.  Hathaway. 

''  Subscribed  and  fwom  to  this  16tfa  day  of  Eebruary,  A.  D. 
•  1866,  before  me^ 

"  GiLBKBT  Obant^  Notaiy  Public** 

The  following  is  the  order  for  publication  of  summons: 

^'TTpon  reading  and  filing  the  affidavit  of  Charles  S.  Hatha- 
way, the  attorney  in  fact  of  the  plaintiff  in  the  above  entitled 
action,  and  it  appearing  satisfactorily  to  me  that  the  defend- 
ants, Alexander  Matthewson,  David  Jardine,  Joseph  Jardine, 
Alexander  G.  Dallas,  Alexander  C.  Maclane,  and  Charles  S. 
Compton,  mentioned  therein,  reside  out  of  the  State  of  Cali- 
fornia, and  are  not  now  within  said  State ;  and  that  the  defend- 
•ants,  Charles  Meyer,  William  Bennett,  and  William  Hood, 
mentioned  therein,  cannot,  after  the  exercise  of  due  diligence, 
be  found  within  said  State  of  California ; 

"  And  it  also  appearing  that  a  cause  of  action,  as  described 
in  the  complaint,  exists  against  said  defendants,  and  that  they 
are  necessary  parties  hereto; 

"It  is  ordered  that  service  of  process  herein  be  made  by 
publication  of  a  summons,  once  a  week  for  three  months,  in 
ihe  Alta  Calif amia,  a  newspaper  printed  and  published  in  the 
City  and  County  of  San  TVancisco,  in  said  State;  and  that  a 
copy  of  said  summons  and  complaint  be  deposited  in  the  Post 
Office  at  San  Francisco,  postage  paid,  addressed  to  said  Mat-,. 
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thewson,  at  Hongkong^  China;  also,  one  to  David  Jardine^ 
directed  to  Hongkong,  aforesaid;  also,  one  to  Joseph  Jardine, 
diieeted  to  Canton,  China;  also,  one  to  Alexander  O.  Dallas, 
directed  to  Hongkong,  China;  also,  one  to  Alexander  C.  Mac- 
lane,  directed  to  Hongkong,  China;  also  one  directed  to 
Charles  S.  Compton,  postage  paid,  at  London,  England. 

''Given  imder  my  hand  at  San  Eafael,  this  18th  day  of 
Febmaiy,  1856. 

**A.  BARNEY, 
**  County  Judge  Marin  Connty.** 

The  oiher  facts  are  stated  in  the  opinion  of  the  Conrt 
H.  &  C.  MeAUisteTj  for  Appellant 

Where  service  is  attempted  in  a  made  Hffereni  from  the 
course  of  the  common  law,  the  statute  must  he  strictly  pursued 
to  give  jurisdiction. 

^Yfe  have  already  held,  in  proceedings  of  this  character, 
where  service  is  attempted  in  modes  different  from  the  course 
of  the  common  law,  that  the  statute  must  be  strictly  pursued/' 
etc     (Jordan  v.  Oiblin  et  aL,  12  Cal.  103.) 

''  If  the  Court  has  no  jurisdiction  in  this  case,  such  a  deci- 
sion is  obviously  wrong,  because  it  is  and  ever  has  been  the 
poliqr  of  this  Court  to  allow  the  question  of  jurisdiction  to  be 
raised  at  any  time.  He  ought  to  be  allowed  this  privilege 
certainly  the  first  time  he  can  get  into  Court  Without  juris- 
diction, even  in  this  Court  the  whole  proceeding  is  coram  non 
fudice*  *  *  *  In  this  case  claim  is  made  of  jurisdiction 
over  the  personal  property  of  the  defendant  by  a  substitute 
provided  by  statute  for  personal  service.  In  all  such  cases 
we  are  bound  to  see  that  the  statute  has  been  strictly  pursued. 
The  persons  and  estates  of  individuals  would  be  subject  to 
alarming  hazards  if  jurisdiction  could  be  obtained  over  them 
hy  anything  less  than  the  fullest  compliance  with  all  their 
requirementa.*'     (Titus  v.  Belyea,  16  How.  Pr.  873.) 

"  The  code  requires  that  the  order  for  the  publication  of  the 
smnmonfl  '  must  direct  a  copy  of  the  summons  and  complaint 
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be  forthwith  depoBited  in  the  Post  Office,  directed  to  the  i>eT- 
sony  to  be  served  ai  his  place  of  residence,  unless  it  appear  that 
such  residence  is  neither  known  to  the  party  making  the  appli- 
cation, nor  gbh  with  reasonable  diligence  be  ascertained  by  him/ 
(Sec.  185,  sub.  5.)  The  affidavits  in  this  case  do  not  show  the 
residence  of  the  defendant,  or  that  it  is  neither  known  to  the 
plaintiff,  nor  can  with  reasonable  diligence  be  ascertained  by 
him,  which  facts  they  must  show  before  I  can  grant  the  order 
applied  for.  The  order  presented  is  printed;  but  it  is  defeo^ 
tive,  as  many  that  have  been  printed  are.  It  states  that  a  copy 
of  the  summons  and  complaint  be  deposited  in  the. Post  Office, 
addressed  to  the  defendant,  and  that  is  alL  It  should  read  that 
a  copy  be  forthwith  deposited,  etc,  for  that  is  the  language  of 
the  code  (Sec  135,  sub.  5)  ;  and  it  should  also  state  that  it  be 
directed  to  the  defendant,  at  his  residence,  naming  ft  if  it  is 
known.  For  the  foregoing  reasons  I  must  return  the  papers 
in  this  case  to  the  plaintiff's  attorney,  without  granting  the 
order  applied  for/'     {Hyatt  v.  Wagenright,  18  How.  Pr.  248.) 

F.  F.  Fahens,  for  Bespomdent 

By  the  Court,  Saivbebsoit,  0.  J. 

The  only  question  involved  in  the  case  which  we  4eem  it 
material  to  notice  is  one  of  jurisdiction.  Service  of  summons 
upon  Compton,  the  only  dcEfendant  who  appeals,  was  sought 
by  publication,  as  provided  in  sections  thirty  and  thirty-one  of 
the  Practice  Act  Those  sections  are  in  derogation  of  the 
common  law,  and  must  be  strictly  pursued  in  order  to  ^ve  tHp 
Court  jurisdiction  over  the  person  of  the  defendant  A  failure 
to  comply  with  the  role  there  prescribed  in  any  particular  is 
fatal  where  it  is  not  cured  by  an  appearance. 

Sections  thirty  and  thirty-one  treat  of  the  same  general  sub- 
ject, and  they  must  be  read  together  for  the  purpose  of  ascer- 
taining what  the  affidavit  and  order  should  contain  in  order  to 
satisfy  the  law  and  make  the  service  complete.  It  must  appear 
from  the  affidavit  that  the  person  upon  whom  service  is  to  ba 
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made  either  reeideB  out  of  the  State,  or  has  departed  from  the 
State,  or  cannot,  after  due  diligenoe,  be  found  -within  the  State ; 
or  that  he  conceals  himself  to  avoid  service,  and  that  the  plaint- 
iff has  a  cause  of  action  against  him ;  or  that  he  has  a  cause  of 
action  to  the  complete  determination  of  which  he  is  a  necessary 
or  proper  party;  and  also  whether  his  residence  is  known,  and 
if  known  it  should  be  stated. 

An  affidavit  which  merely  repeats  the  language  or  substance 
of  the  statute  is  not  sufficient  Unavoidably  the  statute  can- 
not go  into  details,  but  is  compelled  to  content  itself  with  a 
statement  of  the  ultimate  facts  which  must  be  made  to  appear, 
leaving  the  detail  to  be  supplied  by  the  affidavit  from  the  facts 
and  circumstances  of  the  particular  case.  Between  the  statute 
and  the  affidavit  there  is  a  relation  which  is  analogous  to  that 
existing  between  a  pleading  and  the  evidence  which  supports 
it  The  ultimate  facts  of  the  statute  must  be  proved,  so  to 
apeak,  by  the  affidavit^  by  showing  the  probatory  facts  upon 
which  each  ultimate  fact  depends.  These  ultimate  facts  are 
eonclusions  drawn  from  the  existence  of  other  facts,  to  disclose 
which  is  the  special  office  of  the  affidavit  To  illustrate; 
It  is  not  sufficient  to  state  generally,  that  after  due  diligence 
the  defendant  cannot  be  found  within  the  State,  or  that  the 
plaintiff  has  a  good  cause  of  action  agamst  him,  or  that  he  is 
a  necessary  party;  but  the  acts  constituting  due  diligence  or 
the  facts  allowing  that  he  is  a  necessary  party  should  be  stated. 
To  hold  that  a  bald  repetition  of  the  statute  is  sufficient,  is  to 
atrip  the  Court  or  Judge  to  whom  the  application  is  made  of 
all  judicial  functions  and  allow  the  party  himself  to  determine 
in  hia  own  way  the  eodstenoe  of  jurisdictional  facts —  a  prac- 
tice too  dangerous  to  tlie  rights  of  defendants  to  admit  of  judi- 
cial toleration.  The  ultimate  facts  stated  in  th^  statute  are  to 
be  found,  so  to  speak,  by  the  Cont  or  Judge  from  the  proba- 
tory facts,  stated  in  the  affidavit,  before  the  order  for  publica- 
tion can  be  l^ally  entered. 

The  affidavit  must  show  wkelihep  iiie  residence  of  the  per- 
son upon  whom  service  is  sought  is  known  to  the  affiant;  an<l 
if  known,  the  residence  must  be  stated.     It  is  true  that  this  is 
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not  required  in  terms  in  the  thirtieth  section,  which  is  more 
especially  devoted  to  the  affidavit;  but,  as  we  have  already 
said^  the  whole  statute  upon  the  subject  of  service  by  publi- 
cation is  to  be  read  together,  and  the  thirty-first  section 
requires  that  where  the  residence  is  known  the  order  shall  direct 
a  copy  of  the  summons  and  complaint  to  be  forthwith  deposited 
in  the  Post  Office,  directed  to  the  person,  to  be  served  at  his 
place  of  residence.  In  granting  the  order,  the  Court  or  Judge 
acts  judicially  ahd  can  know  nothing  about  the  facts  upon 
which  Ihe  order  is  to  be  granted,  except  from  the  affidavit  pre* 
sented  by  the  applicant 

There  is  no  other  way  of  bringing  the  fact  of  residence  to 
the  judicial  knowledge  of  the  Court  or  Judge.  That  the  fact 
of  residence  should  appear  in  the  affidavit  is  therefore  neces- 
sarily implied  from  the  whole  tenor  and  scope  of  the  statute. 

Under  this  construction  of  the  statute,  of  the  soundness  of 
which  we  have  no  doubt^  it  is  clear,  from  an  inspection  of  the 
affidavit  and  order  of  publication  in  this  case,  that  neither  sat- 
isfies its  requirements.  Under  them  the  Court  acquired  no 
jurisdiction  over  the  person  of  the  appellant  Where  this  kind 
of  service  is  sou^t  the  proceedings  should  be  carefully  scrur 
tinized  and  strict  compliance  with  every  condition  of  the  law 
exacted;  otherwise  its  provisions  may  lead  to  gross  abuse,  and 
the  rights  of  person  and  property  made  to  depend  upon  the 
elastic  consciences  of  interested  parties,  rather  than  the  enlight- 
ened judgment  of  a  Court  or  Judge. 

Although  none  appeal  except  Compton,  we  are  asked  to 
reverse  the  judgment  as  to  all  the  defendants.  The  action  of 
this  Court  in  cases  brought  here  by  appeal  is  prescribed  by  the 
three  hundred  and  forty-fifth  section  of  the  Practice  Act,  which 
reads  as  follows:  ^' Upon  an  appeal  from  a  judgment  or  order, 
the  appellate  Court  may  reverse,  affirm  or  modify  the  judg- 
ment or  order  appealed  from,  in  the  respect  mentioned  in  the 
notice  of  appeal,  and  as  to  any  or  all  of  the  parties,  and  may  set 
aside  or  confirm  or  modify  any  or  all  of  the  proceedings  subee* 
quent  to  or  dependent  upon  sudi  judgment  or  order,  and  may, 
if  necessary  or  proper,  order  a  new  triaL    When  the  judgment 
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or  order  is  reversed  or  modified^  the  appellate  Court  may  make 
complete  restitution  of  all  properQr  and  rights  lost  by  the 
erroneous  judgment  or  order;  and  when  it  appears  to  the  ap- 
pellate Court  that  the  appeal  was  made  for  delay,  it  may  add 
to  the  costs  such  damages  as  may  be  just'' 

Under  this  section  the  appellate  Court  has  full  power  to  do 
or  cause  to  be  done  what,  according  to  the  rules  of  law  and 
equity^  ought  to  have  been  done  in  the  lower  Court,  as  to  any 
or  aU  of  the  parties  plaintiff  or  defendant  Under  the  old 
system  of  distinct  law  and  equity  Courts,  the  Court  of  Chan- 
cery always  possessed  this  power,  and  in  this  instance,  as  well 
as  many  others,  the  new  code  of  procedure  has  adopted  the 
equity  practice.  (Oeraud  v.  8tagg,  10  How.  Prac.  R.  369; 
Story  y«  New  York  and  Harlem  Railroad  Company,  2  Selden, 
85.) 

The  error  assigned  in  the  present  case  only  affects  the  appel 
Isnt  Compton.  We  are  bound  to  presume  that  as  to  the  other 
defendants  there  was  no  error,  for  none  of  them  have  appealed. 
It  u  apparent  that  the  Court  below  ought  not  to  have  ren- 
dered judgment  against  Compton,  because  the  service  was 
insufficient  But  there  was  no  valid  reason  why  the  Court 
should  not  have  proceeded  to  final  judgment  as  to  the  4>ther 
defendants,,  if  the  plaintiff  was  satisfied  to  do  so.  Compton 
certainly  has  no  right  to  insist  that  the  judgment  shall  be 
leversed  as  to  the  other  defendants.  The  judgment  being 
reversed  as  to  him  leaves  him  wholly  unaffected  by  any  part 
thereof.  What  mora  can  ha  ask,  .or  what  more  is  it  possible 
for  him  to  gett 

As  against  the  defendant  Oomptcm,  only,  the  judgment  is 
reversed. 

Mr.  Justice  Shavtbb,  having  been  of  eounsel,  did  not  sit  on 
the  trial  of  ibia  ( 
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JOHN  KEKNS  V.  G.  E.  GRAVES  ahd  E.  D.  SLOAT. 

BzacunoK  <m  Jcfnca's  Judomkct. —  Th«  llliiig  and  docketing  of  a  trana- 
crlpt  of  a  jndgment  rendered  by  a  Jnatloe  of  the  Peace  In  tbe  office  of  tha 
Clerk  of  the  County,  does  not  empower  tbe  Clerk  of  the  Court  in  which  It  la 
filed  and  docketed  to  iMue  an  execution  on  the  same  after  fiye  years  haT« 
•lapeed  from  the  date  of  Ita  renditloii. 

Appeal  from  the  County  Court  of  the  City  and  County  of 
San  Francisoo. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Porter  dk  HoUaday,  for  Appellant 

James  A.  Johnson,  for  Respondents* 

By  the  Courts  BHonxSy  J. 

The  appellant  obtained  judgment  against  llie  respondents 
in  a  Justice's  Court  in  San  Francisco,  on  the  98th  of  October, 
1857,  and  on  the  29th  of  January,  1859,  a  transcript  of  the 
judgment  was  filed  and  docketed  in  the  Clerk's  office  of  that 
county.  On  the  23d  of  December,  1863,  an  execution  was 
issued  by  the  Clerk  to  the  Sheriff  of  Sierra  Counly,  and  this 
execution  was  quashed  by  order  of  the  County  Court  of  San 
Francisco.     The  appeal  is  taken  from  that  order* 

The  only  question  presented  by  the  appellant  is  whether 
the  Clerk  has  power  to  issue  an  execution  upon  a  judgment 
of  a  Justice  of  the  Peace,  after  the  expiration  of  five  years  from 
the  rendition  of  the  judgment. 

To  maintain  that  the  Clerk  possesses  thut  power,  the  appel- 
lant relies  mainly  upon  section  five  hundred  and  ninety-nine  of 
the  Practice  Act;  and  particularly  upon  that  portion  of  the 
section  which,  after  providing  that  the  County  Clerk  shall 
note  the  time  of  the  receipt  by  him  of  the  transcript,  is  in  these 
words :  "And  from  that  time  execution  may  be  issued  by  the 
County  Clerk,  on  such  judgments,  to  the  Sheriff  of  any  other 
county  of  the  State,  in  the  same  manner  as  upon  judgments 
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recoTered  in  the  higher  Ciourts."  Neither  the  danse  cited  nor 
any  portion  of  the  section  prescribee  the  time  within  which 
the  execution  may  be  issued^  but  the  object  of  the  section  is 
to  define  the  manner  of  making  the  judgment  a  lien  upon  the 
real  estate  of  the  debtor,  and  to  prescribe  by  whom  executions 
in  satisfaction  of  the  judgment  shall  be  issued.  Before  the 
filing  and  docketing  of  the  transcript  the  Justice  alone  could 
israe  executions^  but  after  it  was  £Qed  and  docketed  the  Clerk 
must  issue  the  execution  that  is  to  be  executed  in  another 
eounty. 

Section  six  hundred  of  the  Practice  Act  provides  that  an 
execution  may  be  issued  upon  a  judgment  rendered  by  a  Jus^ 
tice  of  the  Peace^  within  five  years  from  the  time  of  its  entry, 
and  this  provision  amounts  to  a  limitation,  and  negatives,  by 
implication,  the  right  to  issue  the  execution  after  that  period. 
The  limitation  applies  alike  to  all  executions  authorized  by  the 
Act  to  be  issued  up(m  those  judgments.  The  appellant  admits 
that  the  Justice  cannot  issue  execution  upon  his  judgment, 
after  the  expiration  of  five  years  from  its  entry.  If  that  is  true^ 
and  we  think  there  can  be  no  question  on  Uiat  point,  then  it 
foUows  that  the  same  limitation  applies  to  the  Clerk,  for  the 
flection  is  general  and  is  as  applicable  to  him  as  to  the  Justice. 

It  is  said  by  Mr.  Justice  Burnett,  in  White  v.  Clark,  8  CaL 
512,  **  unless  the  executicm  be  issued  within  that  period  (five 
years  it  is  void.  In  contemplation  of  the  statute,  there  is  no 
judgment  after  that  time,"  etc.  The  docketing  of  the  judg- 
ment neither  gives  it  new  vitality,  nor  prolongs  its  existence. 
It  simply  enables  an  execution  to  be  issued  to  another  county. 
{Toung  v.  Bemer,  4  Barb.  443.) 

Judgme&t  affirmed* 
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30mf  L.  BOUBLAIO)  v.  GEORGE  A.  HILDBETH; 
B.  E.  GARDINER  ».  W.  A.  DAVIES; 
THOMAS  NORWOOD  v.  D.  M.  KENFIELD; 
EDWARD  SMYTH  v.  W.  H.  OUMHINGS; 
CALEB  DORSET  v.  HUGH  G.  PLATT; 
WILLIAM  WEINBEER  v.  JOHN  YORK; 
P.  C.  BIRNEY  V.  J.  H.  HURD ;  asb 
JAMES  MoCABE  v.  GEORGE  B.  KBYESt. 

It«ai  o»  Toxnia — Th*  Oeaitltvtlaa  of  thl*  Stmt*  pnaeribw  sot  only  what 
■iMll  b«  tlM  qullflcatioM  «t  elMton,  bvt  alw  th*  pUe«  wtthln  which  the 
act  of  Totlac  ahall  h*  performed,  which  place  la  the  coooty  or  district  of 
which  the  elector  offering  his  TOte  has  hcea  a  legal  resident  for  at  least 
flilrtj  days  prior  to  the  day  of  election. 

Ae>  Ai&owiifO  CALuroBNiA  TouJMmas  to  Tonw^The  Act  «(  April  2Sth, 
IBU,  which  profldes  for  taking  the  votes  of  the  electors  of  Csllfomla  who 
•fs  la  the  mllitar/  serriee  of  the  United  States,  outside  of  the  respecttve 
cemtles  of  their  lesal  reaidenoe,  to  be  rstvmed  to  the  Secretary  of  State, 
and  coonted  In  the  eoontles  of  the  legal  resldtnes  «(  tte  alscton^  at  the 
gaaeral  election  of  186S,  is  anconstltvtlonal 
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PL4ca  OF  VoTiwo. —  The  Legislature  of  this  State  has  no  power  to  authorize 
electors  to  giye  their  votes  at  any  place  outside  of  the  county  or  district  in 
which  they  haye  had  a  legal  residence  for  thirty  days  previous  to  the  election. 

liiLCONDucT  or  Elbction  Officebs. —  Votes  cast  by  duly  qualified  electors 
at  the  time  and  place  appointed  by  law  for  holding  an  election,  should  not 
be  rejected  by  reason  of  any  malconduct  on  the  nart  of  the  officers  compoa- 
Ing  the  fneetlon  Board. 

OOMSTBUCTiON  OF  CoNSTiTDTiOM .—- The  rulet  which  have  been  adopted  to 
govern  the  interpretation  of  constitutions,  statutes,  and  other  written  instru- 
ments have  been  framed  to  enable  Courts  to  discern  the  true  intentions  of 
their  authors,  and  when  that  intention  has  been  aaeertained,  the  Court 
should  so  construe  them  as  to  give  It  effect. 

Save. —  When  the  language  of  the  Constitution  is  unambiguous,  no  construc- 
tion should  be  given  to  It  whleh  le  opposed  to  the  express  words  of  the 
Instrument 

8TATB  CoNSTiTDTioii. —  The  Constitution  of  the  State  is  not  a  grant  of  power, 
nor  an  enabling  Act  to  the  Legislature.  It  is  a  limitation  on  the  general 
powers  of  a  legislative  character,  and  restrains  the  legislative  department 
only  BO  far  as  the  restriction  appears  either  by  express  terms  or  by  neces- 
iarj  Implication. 

CONSTiTUTiONALiTT  OF  LaGiSLATiTB  ACTS.— An  Act  of  the  State  Legislature 
should  not  be  declared  unconstltutlona]  and  void  by  the  Courts  unless  there 
la  a  dear  repugnance  between  the  Act  and  the  Constitution ;  and  where  there 
la  a  reasonable  doubt  whether  the  Act  Is  repugnant  to  the  Constitution,  the 
Court  should  pronounce  la  favor  of  its  eonstltotlonallty. 

8AND1BBS0N,  C  J^  dtMtenUno: 

Vhkcm  OF  VoTiNO. —  There  la  a  reaaonable  doobt  whether  the  ConstKutioii  of 
this  State  prescribes  the  place  within  which  the  elector  shall  exercise  the  act 
of  voting,  and  whether  It  prohibits  the  Legislature  from  making  provision  by 
law  by  which  electors  may  vote  outside  of  the  county  or  district  which  has 
been  their  place  of  legal  realdenee  for  thirty  days  immediately  preceding  an 
election. 

Act  allowzno  Califobwia  VoLnirrsBBa  to  Votbw — The  Act  of  April  25th, 
1868,  which  provided  for  taking  the  votes  of  the  electors  of  California  who 
were  in  the  military  service  of  the  United  States,  outside  of  the  respective 
counties  of  their  legal  residence,  to  be  returned  to  the  Secretary  of  State,  and 
counted  In  the  counties  of  the  legal  residence  of  the  electors  at  the  gen- 
eral election  In  186S,  la  vmlld  and  free  from  all  eonstltutlonal  objections. 

At  the  general  election  held  in  September,  1863,  in  Tuol- 
umne County,  Bourland  and  Hildreth  were  voted  for  for 
Sheriff,  Gardiner  and  Davis  for  Clerk,  Dorsey  and  Piatt  for 
District  Attorney,  Smith  and  Cummings  for  Recorder,  and 
Norwood  and  Eenfield  for  Treasurer,  Weinbeer  and  York 
for  Assessor  in  District  Number  One,  Bimey  and  Hurd  for 
Assessor  in  District  Number  Two,  and  McCabe  and  Keyes  for 
Assessor  in  District  Number  Four. 
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'Ihe  Board  of  SupeirisoTS,  in  canvassing  the  votes,  counted 
the  votes  of  soldiers  cast  without  the  limits  of  the  County  of 
Tuolnmne,  bnt  certified  to  that  county  by  the  Secretary  of 
State,  in  accordance  with  the  provisions  of  the  Act  of  the 
Legislature  passed  in  1868. 

The  Board  of  Supervisors  also,  in  counting  the  votes,  threw 
out  and  rejected  the  votes  cast  at  one  precinct  in  the  county, 
ealled  Phoenix  Beservoir  Precinct,  for  the  following  reason! 
After  the  dose  of  the  polls  the  votes  were  counted  and  certi- 
fied to  by  the  Judges  and  Inspectors,  which,  with  a  duplicate 
of  the  same,  were  th^i  delivered  to  the  Inspector,  who,  the 
next  morning,  delivered  the  original  to  one  Meadows,  a  person 
then  unknown  to  him.  Meadows  did  not  deliver  the  returns 
to  the  County  Clerk,  or  deposit  the  same  in  his  o£Sce.  Within 
the  time  allowed  by  law  for  forwarding  the  returns  to  the 
Clerk's  office,  application  was  made  to  the  Inspector  for  thd 
duplicate,  but  tlie  Inspector  replied  that  he  had  placed  the 
duplicate  under  a  book  in  his  house,  and  that  it  had  been 
stolen. 

The  two  persons  who  had  officiated  as  Judges  of  the  Elec- 
tiou  at  the  Phosnix  Beservoir  Precinct  on  election  day,  theri 
made  out  a  list  of  the  number  of  votes  cast  for  each  person  for 
the  respective  offices  voted  for  at  the  precinot  on  election  day,' 
and  verified  the  same  by  affidavit,  and  forwarded  it  to  the 
Clerk's  office.  The  Phoenix  Beservoir  District  was  in  Assessor 
District  Number  One,  where  defendant,  York,  and  plaintiff,' 
Weinbeer,  were  voted  for  for  Assessor ;  and  Weinbeer,  accord- 
ing to  the  returns  of  the  two  Judges,  received  a  majority  of 
thirty-five  votes  over  York. 

By  rejecting  the  votes  cast  by  soldiers  the  plaintiffs  had  a 
majority  for  the  respective  offices  for  which  they  received 
votes,  regardless  of  the  Phoenix  Beservoir  Precinct,  except? 
plaintiff,  Weinbeer;  and  by  rejecting  the  soldier  vote  and 
counting  the  Phoenix  Beservoir  vote,  Weinbeer  had  a  majority. 

The  Board  of  Supervisors,  by  counting  the  votes  of  the 
soldiers  and  rejecting  the  FhoBKiiz  Beservoir  vote,  declared  the 
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defendants  all  elected^  and  they  received  their  oertificatea  to 
that  effect    - 

The  plaintifib,  respectiyely,  then  commenced  proceedings  in 
the  County  Court  of  Tuolumne  County  to  contest  the  elec- 
tion. The  cases  were  consolidated.  The  County  Court  ex- 
cluded the  votes  cast  by  the  soldiers,  and  counted  the  vote 
cast  at  Phoenix  Beservoir;  and  annulled  and  set  aside  the 
result  of  the  election  as  declared  by  the  Board  of  Supervisors, 
and  gave  judgment  that  the  plaintiffs  were  elected.  From 
the  judgment  of  the  County  Court  defendants  appealed. 

The  other  facts  are  stated  in  the  opinioa  of  the  Ooort    • 

George  Cadwalader,  for  Appellants. 

The  power  of  the  Legislature  being  denied,  the  main  ques- 
tion is  where  the^  supposed  constitutional  restriction  is  to  be 
found  which  denies  the  right  of  suffrage  to  the  soldier  in  the 
military  service  of  the  United  States!  Where  is  the  artide  or 
section  that  compels  such  odious  disfranchisement  f 

According  to  the  approved  rule  of  construction  the  burden 
is  cast  upon  respondoits  to  clearly  point  out  the  clause  which 
has  the  effect  claimed.  For  what  the  Legislature  is  not  pro- 
hibited from  doing,  it  may  do;  and  where  the  power  exists, 
the  manner  of  its  exercise  by  the  competoit  body  is  not  the 
subject  of  review  by  judicial  authority,  whose  duty  is  confined 
to  seeing  that  the  legislative  will  is  carried  out  aooording  to 
its  spirit  and  effect. 

We  believe,  however,  it  is  capable  of  very  clear  demonstra- 
tion, that  so  far  from  ^e  Constitution  disfranchising  soldiers, 
that  in  very  clear  terms  it  enjoins  the  Legislature  not  to 
abstract  from  them  the  right  of  suffrage;  and  for  the  pur- 
pose of  voting,  declares  that  they  shall  carry  with  them  to 
such  places  as  the  exigencies  of  the  military  service  shall 
require,  a  constructive  State  residence. 

This  occurs  in  Article  11  of  the  Con8tituj£on,  entitled 
*' Bight  of  Suffrage/' 

Its  first  section  confers  the  right  of  suffrage  upon  every 
white  male  citizen  of  the  United  States  who  shall  have  been 
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a  resident  of  the  State  six  months  preceding  the  election,  and 
of  the  county  or  district  thirty  days  in -which  he  claims  his 
vote.  While  section  fourth  declares/ that  far  the  purpose  of 
voting  no  person  shall  be  deemed  to  haA>e  gained  or  lost  a  resi^ 
dence  by  reason  of  his  presence  or  absence  while  employed  in  the 
service  of  the  United  States. 

Without  the  qualifying  force  of  the  fourth  section  .the  sol* 
dier  by  reason  of  his  absence  would  lose  his  right  of  voting; 
but  with  it  he  retains  the  right — retains  his  political  status— 
as  an  elector  of  the  State  of  California. 

Thus,  in  Orman  v.  Biley,  15  Cal.  48,  it  was  said :  "  The 
rule  as  fixed  by  the  Constitution  is,  that  the  fact  of  such  so- 
journ or  residence  as  a  soldier,  neither  creates  nor  destroys 
citizenship  —  leaving  the  political  status  of  the  soldier  where  it 
was  before.*' 

And  in  the  language  of  the  first  section  he  has  the  ri^t  to 
vote  at  any  election  and  place  designated  by  the  Legislature. 
This  is  the  plain  reading  of  the  tm>  sections  and  their  obvious 
meaning;  a  conclusion  which  gains  force  by  reference  to  the 
debates  in  the  Convention  which  formed  the  Constitution,  to 
which  we  make  the  following  allusion:  The  argument  of 
counsel  for  respondents  is  chiefly  directed  to  showing  that  the 
Constitution  forbids  a  vote  to  be  cast  outside  of  the  county  of 
the  elector,  though  he  may  be  a  resident  therein,  and  in  the 
military  service  of  the  United  States.  And  in  sustaining  his 
line  of  ailment  he  draws  a  distinction  between  the  right  of 
a  soldier  to  vote  and  his  power  to  cast  the  ballot.  He  admits 
the  right  of  the  soldier  to  vote,  but  denies  the  power  of  Ae 
Legislature  to  provide  a  ballet  box  for  him  to  deposit  his  bal- 
lot, except  within  the  limits  of  his  county.  We,  however, 
submit  that  when  the  Constitution  provided  that  for  the  pur^ 
pose  of  voting  the  soldier  by  reason  of  his  absence  should  not 
lose  that  right,  that  it  intended  that  the  Legislature  should 
provide  a  practical  way  in  which  the  right  could  be  made 
effectual;  that  it  did  not  intend  to  declare  that  the  shadow 
should  be  given  and  the  substance  retained. 

It  will  also  be  noted  that  counsel  totally  ignores  the  faet 
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that  the  firat  and  fourth  sections  are  to  be  construed  together, 
and  that  no  construction  of  either  can  rightfully  obtain  which 
destroys  one  at  the  expense  of  the  other,  and  that  the  true 
rule  is  to  give  effect  to  the  object  contemplated  by  each  sec- 
tion; in  other  words,  should  the  CSourt  arrive  at  the  conclusion 
that  the  first  section  fixed  the  place  of  the  ballot  box,  yet  as 
the  fourth  section  contemplated  that  soldiers  should  vote 
wherever  they  were,  that  as  to  this  dass  of  voters  the  Consti- 
tution intended  to  exempt  them  from  the  operation  of  the  first 
section  as  to  the  place  of  voting,  otherwise  the  anomaly  would 
exist  of  a  constitutional  right  of  suffrage  given,  attended  by 
impassable  barriers  to  its  exercise. 

It  likewise  cannot  escape  observation  that  the  volunteer  sol- 
dier carries  with  him  his  status  as  a  resident  and  elector  of  the 
State  of  California,  which  prevents  his  voting  elsewhere;  and 
if  his  right  to  vote  in  California  does  not  exist,  he  is  totally  dis- 
franchised, as  much  so  as  if  a  subject  of  the  Emperor  of  France. 
It  is  almost  superfluous  to  say  that  before  the  judgment  of  dis- 
franchisement is  declared  against  the  soldier  citizen  of  Califor- 
nia, a  very  dear  warrant  therefor  should  be  found  in  the  Con- 
stitution; and  that  such  a  result  is  impossible,  because  the 
Constitution  in  very  express  terms  dedares  that  for  the  purpose 
of  voting  the  absence  of  the  soldier  shall  not  work  a  forfeiture 
of  the  right 

It  is  almost  impossible  to  follow  the  narrow  thread  of  the 
argument  of  opposite  counsel  in  support  of  his  views  of  the 
first  section,  as  well  as  to  appreciate  his  verbal  criticisms  on 
what  he  calls  interchangeable  words.  Thus  he  contends  that 
the  words  "m  which  he  claims  his  vote/'  mean  "m  tviUch  he 
offers  his  vote/*  thus  giving  the  same  definition  to  '^ claims" 
and  "offers." 

Probably  there  are  no  two  words  in  the  English  language 
so  different  in  n^eaning.  One  is  the  demand  of  a  right,  privi- 
lege, or  tiling;  the  other  is  a  proposal  to  give  a  thing,  or 
recognize  a  right  or  privilege.  A  vote  is  offered  at  Fort  Yuma, 
and  a  claim  made  that  it  be  counted  in  Tuolumne  County, 
jiooording  to  the  constitutional  right  of  the  voter.     The  offer 
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of  the  vote  being  one  tilings  and  die  claim  to  have  it  counted 
at  the  residence  of  the  voter^  another. 

The  succeeding  theory  of  respondent's  counsel  is  that  the 
ballot  must  be  cast  in  the  county  of  which  the  voter  is  a  resi- 
dent This  conclusion  he  arrives  at  by  ignoring  the  word 
'^  district,"  which  is  used  in  the  first  section  in  the  disjunctive 
with  "county/' 

Thus,  the  second  section  says:  **The  county  or  distriei  in 
which  he  claims  his  vote  thirty  days*'  The  alteration  is  of 
coarse  material,  for  residence  in  the  district  for  thirty  days 
confers  the  electoral  right  as  fully  as  a  residence  for  that  length 
of  time  in  the  county.  The  district,  whether  for  election  pur- 
poses or  otherwise,  is  to  be  defined  by  the  Legislature;  and 
whatever  may  be  called  by  the  Legislature  an  election  district, 
whether  a  military  camp  or  otherwise,  satisfies  this  require- 
ment of  the  Constitution.  And  it  will  likewise  be  observed 
that  cotmties  exist  solely  through  the  action  of  the  Legislature ; 
that  is,  they  do  not  exist  by  force  of  the  Constitution,  but 
their  legal  existence  arises  from  legislative  action,  just  as  valid 
elections  exist  throu^  l^slative  ordination. 

Should  the  theory  of  respondent's  coimsel  obtain,  there  could 
be  no  voting  even  at  Presidential,  Congressional,  or  State  elec- 
tions, by  residents  of  disorganized  or  non-organized  counties, 
and  yet  the  statute  as  well  as  the  practice  has  always  been  to 
consider  the  whole  State  as  a  conunon  election  precinct  on  such 
occasions.  The  fact  is,  that  under  the  general  power  to  order 
and  regulate  elections,  the  Legislature  can  designate  the  place 
of  receiving  the  ballots.  And  the  power  is  plenary  and  ex- 
clusive, there  being  no  limitation  upon  this  power  in  the  Con- 
stitutioiL 

The  reception  of  votes  out  of  the  State  is  a  question  of  con- 
venience, of  public  policy,  necessary  in  view  of  the  for  !h  sec- 
tion, for  without  it  the  right  of  voting  would  be  barren  for 
want  of  opportunity  of  its  exercise. 

Concluding  our  remarks  under  this  head  we  hold  the  fol- 
lowing propositions  to  be  true : 

I.  That  the  Constitution  contains  an  affirmative  grant  of 
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the  elective  franchise  to  the  eoldier,  and  that  it  was  the  posir 
tive  duty  of  the  Legislature  to  provide  for  its  exercise. 

2.  That  there  is  no  prohibition  against  the  Legislature  au- 
thorizing the  receptiMi  of  votes  out  of  the  State. 

8.  That  disfranchisement  is  in  the  nature  of  a  punishment 
or  a  penalty,  and  before  it  ean  be  imposed  the  warrant  therefor 
in  the  Constitution  must  be  clear. 

4.  That  all  doubts  as  to  the  true  construction  of  the  Con- 
stitution are  to  be  solved  in  favor  of  legislative  action. 

5.  That  the  ordering  of  elections,  and  the  place  and  manner 
in  which  ballots  shall  be  received  for  electors,  is  exclusively 
confided  to  the  Legislature,  and  that  therefore  the  Courts  have 
no  supervisory  power.  (Franklin  v.  State  Examiners,  28  Cal. 
178.) 

6.  That  the  Constitution,  in  granting  the  right  of  suffrage 
to  soldiers  absent  from  the  State  in  the  service  of  the  United 
States  cannot  be  so  construed  as  to  prevent  the  Legislature 
from  providing  for  the  exercise  of  that  right  in  the  only  prac- 
ticable manner. 

7.  That  the  Legislature  may  do  that  which  is  not  expressly 
forbidden  by  the  Constitution.  (17  Cal.  23,  647 ;  18  CaL  159 ; 
12  CaL  878;  6  Cranch,  128;  Sedgwick,  592;  Cohen  v.  Wright, 
32  CaL  293.) 

In  addition  to  the  general  authority  of  the  Legislature  over 
the  right  of  suffrage,  Section  18,  of  Article  XI,  declares  that : 
"The  privilege  of  free  suffrage  shall  be  supported  by  laws 
regulating  elections,  and  prohibiting  under  adequate  penalties 
all  undue  influence  thereon  from  power,  bribery,  tumult,  or 
other  improper  practice."  This  section  is  a  power  given  and 
an  injunction  to  the  Legislature  to  pass  laws  supporting  free 
suffrage  by  elections. 

The  power  to  regulate  elections  implies  the  power  to  pro- 
vide the  necessary  means  by  which  all  electors  may  vote. 

The  limitations  upon  this  power,  m  Article  II,  designate 
merely  the  class  of  persons  who  may  or  may  not  vote  —  and 
does  not  limit  the  power  of  the  Legislature  to  provide  adequate* 
methods  by  which  all  qualified  electors  may  vote.     The  word 
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^regalate''  implies  the  right  to  adopt  tiie  neoeasaTy  means  to 
effect  the  given  object — and  what  the  necessary  means  are^  the 
Legislature  is  the  exdnsive  judge.  (McCuUoch  yr.  Maryland, 
4  Wheat  Sift) 

It  may  be  remarked  in  this  ease  that  as  to  votiag^  llie  Oon* 
stitution  is  not  ^'self  executing,''  but  requires  legislatiye 
action,  ordmng  elections  and  establishing  precinets,  before 
any  elector  under  the  Oonstttution  can  vote-^and  as  a  oonse- 
quence  ihe  Legislature  by  its  ^  non*action  "  can  in  effect  destroy 
the  elective  franchise. 

The  right  to  rote  is  a  franchise.  It  has  a  money  value ;  that 
iSy  Courts,  by  compensation  in  the  way  of  damages,  protect  it. 
(S  Mass.  236;  11  Maas.  860;  12  Pickering,  485.) 

In  the  case  of  Warren  v.  Mayor  of  Charleston,  2  Gray,  98, 
an  Act  of  the  Legislature  of  Massachusetts  establishing  a  Con- 
gressional District  was  held  unccmstitutional,  because  it  failed 
to  provide  means  whereby  a  part  of  the  qualified  voters  of  the 
district  oould  vote  for  members  for  Congress. 

While  voting  is  a  right  of  the  elector  which  cannot  be  taken 
from  him,  except  in  punishment  for  a  felony,  for  which  he  shall 
have  been  first  duly  convicted,  it  is  also  ranked  among  the  high 
duties  which  the  citizen  owes  to  his  Government,  and  the  power 
exists  in  the  Legislature  to  compel  its  esercise,  and  to  punish 
its  refusal  or  neglect 

Where  is  the  restriction  upcm  the  legislative  power  that 
compels  them,  in  ordinary  elections,  to  provide  no  way  in 
whidi  the  "soldier  electors"  may  vote — may  perform  the  rite 
which  is  inestimable  to  than,  and  the  duty  which  all  republic 
esn  States  impose  upon  their  oitiMns  t  The  lawmaking  power, 
embracing  the  regulation  of  *^  free  suffrage,"  is  not  fully  exer- 
cised until  all  ^  eledors  "  have  a  reasonable  opportunity  afforded 
them  for  its  exercise^  and  with  conclusive  force  it  applies  to 
those  men  whose  tbsenoe  the  necessities  of  the  State  com- 
pda. 

Article  U  does  not  in  any  sense  fix  the  place  of  voting  — 
nor  does  it  oonfine  the  elector  to  any  particular  place  for  the 
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deposit  of  his  ballot — but  section  one  says  that  he  may  vote  at 
all  elections  authorized  by  law. 

Who  may  vote  at  all  eleotiims  authorised  by  lawf  The 
qualified  voters.  Who  are  the  qualified  electors?  Persons 
white  in  oolor^  of  the  age  of  twenty-one  years,  resident  in  the 
State  six  months  and  in  the  county  thirty  days,  not  idiotic, 
insane,  or  convicted  of  an  infamous  crime. 

This  section,  to  bear  the  interpretation  given  by  the  opiniosi, 
must  contain  after  the  words  '^  shall  be  entitled  to  vote  at  all 
elections  which  are  now,  or  hereafter  may  be,  authorized  by 
law,"  the  addenda  ''held  in  the  county  of  which  he  is  actually 
resident,  and  not  elsewhere.*' 

Keither  can  any  argument  be  drawn  against  the  law  of  April 
25,  1863,  by  reason  of  its  extra-territorial  operation.  A  State 
is  something  more  than  a  piece  of  land  with  defined  boundaries. 
It  is  the  land,  the  qualified  electors,  and  their  government  The 
municipal  laws  for  a  hundred  purposes  have  an  extra-territorial 
operation,  and  acts  done  under  them  abroad  in  conformity  with 
these  laws,  have  the  same  effect  as  done  within  the  actual 
jurisdiction. 

We  have  a  number  of  laws  which  authorize  acts  to  be  done 
outside  of  the  State.  Thus  we  take  depositions  within  almost 
every  State  of  the  Union  in  conformity  with  our  own  laws. 
We  appoint  officers  to  take  acknowledgments  of  deeds  out  of 
the  State.  A  will  executed  out  of  the  State  according  to  the 
formalities  of  the  State  law  is  just  as  valid  as  if  made  within 
its  limits.  We  authorize  a  summons  to  be  served  out  of  the 
State.  All  these  acts  are  common  and  valid.  We  do  not 
profess  to  have  the  power  to  compel  their  performance,  but 
we  have  the  authority  to  say  when  the  acts  are  done  imder 
the  formalities  of  our  statutes,  under  the  guards,  diecks,  and 
restrictions  imposed  by  us,  that  we  will  give  them  the  weight 
and  authority  which  they  would  have  if  done  upon  our  own 
soil 

Caleb  Doraey,  for  Besp<mdents* 

The  GoDstitDtion  of  a  State^  like  an  Aet  of  the  Legislataie^ 
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must  be  construed  according  to  its  spirit  and  intent,  taking 
into  view  the  right  intended  to  be  secured^  the  evils  to  be 
remedied,  and  the  dangers  to  be  guarded  against  (Smith's 
Commentaries,  455.) 

The  Constitution  of  the  State  of  California  intended  to 
secure  to  all  of  its  citizens  the  right  of  suffrage;  and  it  also 
intended  to  guard  that  right  against  abuse  by  prescribing  the 
mode  and  nianner  in  which  it  is  to  be  enjoyed.  Were  this 
not  the  case,  it  would  have  only  secured  to  the  people  of  the 
State  the  right,  and  left  the  Legislature  unrestricted  in  its 
power  of  prescribing  the  mode  and  manner  in  which  it  is  to 
be  ezereised.  But  since  the  Constitution  contains  a  provision 
directing  how  this  right  is  to  be  exercised,  it  is  clear  that  it 
has  to  a  certain  extent  restricted  the  legblative  power  relative 
thereto,  and  has  established  a  fixed,  certain,  and  permanent 
rale  by  which  the  exercise  of  this  right  is  to  be  governed, 
and  which  the  Legislature  is  never  to  modify,  alter,  or  change. 
And  in  order  to  ascertain  if  the  Ajct  of  the  Legislature, 
approved  April  26th,  1863,  is  unconstitutional,  it  is  only 
necessary  to  compare  it  with  the  Constitution  itself  and  see  if 
it  falls  within  the  restriction  imposed  by  the  Constitution 
upon  the  power  of  the  Legislature  in  reference  to  the  right  of 
suffrage.  If  it  does  come  within  that  restriction,  it  is  clearly 
unconstitutionaL 

Article  II,  Section  1,  of  the  Constitution  of  the  State  of 
California  provides  that  every  white  male  citizen  of  the 
United  States,  etc.,  of  the  age  of  twenty-one  years,  and  who 
shall  have  been  a  resident  of  the  State  six  months  next  pre- 
ceding the  election,  and  the  county  or  district  in  which  he 
claims  his  vote  thirty  days,  shall  be  entitled  to  vote,  etc. 

This  section  of  the  Constitution  maizes  a  residence  of  six 
months  in  the  State,  and  thirty  days  in  the  county  or  district 
In  which  the  voter  claims  his  vote,  a  necessary  qualification 
to  the  exercise  of  the  right  of  suffrage.  What  was  the  object 
of  the  framers  of  the  Constitution  in  requiring  a  residence  in 
the  State,  and  thirty  days  in  the  county  or  district?  Why 
would  not  one  day's  residence  have  done  as  well?       These 
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provisions  were  intended  to  protect  the  exercise  of  this  right 
*firom  abuse.  It  was  to  enable  persons  residing  in  the  neigh- 
borhood where  the .  voter  intended  to  reside  to  become  ac- 
quainted with  him  and  know  that  he  was  bona  fide  a  resi- 
dent of  the  State  and  county  before  he  oould  vote.  The  time 
required  by  the  Constitution  was  evidence  of  his  bona  fides, 
and  taken  as  proof  that  he  was  a  resident  of  the  State  and 
oounly.  This  enabled  the  people  of  the  county  or  district  to 
guard  against  illegal  voting  by  challenging  the  votes  of  those 
who  have  not  been  residents  of  the  State,  countyi  or  district 
the  length  of  time  required  by  the  Constitution,  and  of  all 
strangers  whom  they  might  suspect  of  illegal  voting.  Resi- 
dence in  the  State  for  kix  months,  and  in  the  county  or  district 
for  thirty  days,  are  constitutional  safeguards  thrown  around 
the  exercise  of  the  right  of  suffrage  to  guard  it  against  fraud 
and  abuse,  and  which  the  Legislature  has  no  power  to  modify 
or  change.  These  safeguards  are  as  much  a  part  of  the  Con- 
stitution as  that  portion  of  it  which  guarantees  the  right  itself, 
and  the  Legislature  is  forever  inhibited  from  interfmng  with 
them. 

The  object  of  the  constitutional  provision  which  makes  a 
residence  in  the  State  six  months,  and  in  the  county  or  district 
thirty  days,  being  intended  to  secure  the  purity  of  the  ballot 
box,  and  guard  it  against  fraud  and  abuse,  any  Act  of  the 
Legislature  which  is  not  in  harmony  with  the  Constitution  in 
securing  these  ends  is  unconstitutional  and  void. 

The  Legislature  has  no  power  to  shorten  the  time  of  resi- 
dence in  a  State,  county,  or  district;  for  if  it  had  it  would 
create  by  its  action  the  very  evils  the  Constitution  intended 
to  remedy,  and  open  the  door  to  the  very  frauds  and  dangers 
it  tried  to  guard  against  Any  Act  of  the  L^islature  which 
is  repugnant  to  tihose  provisions  of  the  Constitution  which 
were  intended  to  remedy  particular  evils  or  guard  against 
certain  dangers,  or  which  is  subversive  of  the  ends  which  they 
are  intended  to  accomplish,  is  unconstitutional  and  void.  {CoU 
ion  V.  Smith,  2  Berg.  &  Rawle,  268 ;  41  Penn.  421.) 

It  is  much  better  that  the  constitutional  provisions  relative 
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to  the  right  of  suffrage  be  enforced,  ^nd.liave  the  ballot  box 
pure,  free  from  fraud  and  corruption,  than  give  effect  to  a  law 
whidi  will  open  the  door  for  fralida  and  abtses^  and  which 
would  endanger  the  very,  right  itself.  And  it  is  the  duty  of 
the  Courts  to  constme  all  laws  relating  to  the  right  of  suffrage 
in  reference  to  the  attainment  of  the  ends  which  the  Constitu- 
tion  intended  to  aocondplifih. 

But,  even  admitting  for  the  sake  of  the  argument,  that  the 
Legislature  eould  pass  a  law  enabling  the  soldiers  to  vote  in 
the  State,  out  of  the  county  or  districts  where  they  reside, 
can  it  do  so  to  enable  them  to  vote  out  of  the  State?  We 
think  not.  The  limits  of  the  State  define  the  jurisdiction  of 
the  State;  the  laws  can  have  no  force  beyond  those  limits.  It 
can  enforce  no  law  or  punish  any  crime  beyond  its  limits. 
(Story's  Conflict  of  Laws,  §§  512,  639;  6  Johns.  Chan.  357.) 
.  Legislative  bodies  do  not  usually  in  their  acts  of  l^slation 
use  language  to  limit  *their  operation  in  this  respect,  but  use 
general  language,  and  the  limitation  is  implied.  {Miller  t. 
Ewer,  27  Maine,  617.) 

If  the  election  is  out  of  the  State,  the  Legislature  has  no 
jurisdiction  over  the  place  where  it  is  held,  nor  over  the  persons 
of  the  parties  who  hold  or  vote  at  said  elections.  It  cannot 
compel  said  elections  to  be  held  or  prevent  them  froih  being 
held.  It  is  perfectly  powerless  to  punish  any  violation  of  the 
election  law  which  is  committed  without  the  limits  of  the  juris- 
diction. 

Story  says  on  the  same  subject:  '^It  is  plain  that  the  laws 
of  one  country  can  haye  no  intrinsic  force,  *  proprio  vigore/ 
except  within  the  territorial  limits  and  jurisdiction  of  that 
country.  They  can  bind  only  its  own  subjects,  and. others 
who  are  within  its  jurisdictional  limits ;  and  the-  latter  only 
while  they  reinain  therein^  No  other  natibn,  or  its  subjects, 
are  bound  to  yield  the  slightest  obedience  to  those  laws. 
Soullenois  says:  'Of  strict  right  all  the  laws  made  by  a  sovr 
eieign  have  no  foroe  or  authorily  except  within  the  limits  of 
his  domainsL^^ 
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H.  P.  Barber,  ako  for  Respondents. 

The  Act  of  April  26th^  1863^  allowing  a  particular  dass  of 
the  community  in  the  militaiy  service  of  the  United  States  to 
vote  in  one  county  for  coimty  officers  in  another  county^  is 
unconstitutional. 

A  Constitution  is  to  be  oonstHied  mth  reference  to  the  laws 
existing  at  the  time  of  its  adoption  and  the  practice  under 
theoL  (2  Oill.  &  John.  264;  Smith's  CJorn.  on  Cbns.  629, 
Sections  481,  482.) 

*  The  words  of  a  Constitution  furnish  the  only  test  to  deter^ 
mine  the  validity  of  an  Act  of  the  Legislature,  and  thoee  words 
must  govern. 

'^  I  am  thorou^ly  oonvinoed  that  the  wards  of  the  OonsHtur 
tion  furnish  the  otdy  test  to  determine  the  validity  of  a  statute, 
and  that  all  arguments  based  on  general  principles  outside  of 
the  Constitution  must  be  addressed  to 'the  people  and  not  to 
us."  (Kr.  Chief  Justice  Black,  in  Sharp  v.  Philadelphia,  9 
Harris,  182.) 

The  Constitution  of  OaUfomia,  Article  II,  section  one,  pro- 
vides that  eveiy  white  male  citizen  of  the  United  States  of 
the  age  of  twenty-one  years  ''who  shall  have  been  a  resident 
of  the  State  six  months  next  preceding  the  diection,  and  of  the 
county  or  district  in  which  he  claims  his  vote  thirty  days,  shall 
be  entitied  to  vote  at  all  elections  which  are  now  or  hereafter 
may  be  authorized  by  law.'' 

"Sec.  4.  For  the  purpose  of  voting  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence  while  employed  in  the  service  of  the  United 
States,  nor  while  engaged  in  the  navigation  of  the  waters  of 
this  State  or  of  the  United  States,  or  of  the  hi^  seas,  nor 
while  a  student  of  any  seminary  of  learning,  *nor  while  kept 
at  any  almshouse  or  odier  asylum  at  public  expense,  nor  while 
oonfined  in  any  public  prison." 

Now,  taking  these  provisions  according  to  their  popular  and 
commonly  understood  sense,  can  there  be  any  doubt  that  the 
county  in  which  a  person  '^claims  his  vote"  is  the  oountj  of 
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his  actual  residence^  and  ^here  he  is  present,  in  propria  per- 
9ona,  tendering  his  vote  to  the  Inspector.  In  other  words^  it 
is  the  coiintj  ^here  he  actually  offers  his  vote. 

Under  these  plain  provisions  of  the  Constitution,  two  things 
are  requisite: 

1.  He  must  have  resided  in  the  county  where  he  of  ere  hie 
vote,  thirty  days. 

2.  He  niust  he  actually  present  in  that  county  to  deposit  his 
vote  for  its  county  officers. 

Supposing  him  to  he  a  resident  of  Tuolumne  County,  he 
does  not  lose  such  residence  hy  heing  in  the  United  States  ser- 
vice in  Los  Angeles ;  then  how  can  he,  being  an  actual  resident 
of  Tuolumne,  proffer  his  ballot  for  county  officers  of  Tuolumne, 
in  Los  Angeles,  of  which  he  is  not  a  resident! 

The  Constitution  provides,  that  to  entitle  him  to  vote  he 
must  have  been  a  resident  of  the  county  where  he  offers  his 
haDot  for  the  space  of  thirty  days ;  and  further  provides,  that 
nhile  in  the  United  States  service  he  shall  neither  gain  or  lose 
a  residence.  If,  then,  he  does  not  gain  a  residence  in  Los  An- 
geles, he  cannot  vote  there;  if  he  does  not  lose  a  residence  in 
Tuolumne,  he  must  constitutionally  vote  there,  or  not  at  all. 

We  have  before  seen  that  a  Constitution  is  to  be  construed 
according  to  the  laws  and  condition  of  the  people  existing  at 
the  time  of  its  adoption,  and  the  then  common  and  popular 
eonstruction  of  words  and  phrases.  Is  there  any  one  so  hardy 
as  to  pretend  that  the  phrase,  **  the  county  or  district  in  which 
he  claims  his  vote,"  as  specified  in  our  Constitution,  referred 
to  anything  else  dian  the  county  or  district  where  the  voter 
was  actually  present  tendering  his  ballot!  or  will  any  one  con- 
tend that  it  was  the  intent  of  the  framers  of  the  Constitution 
that  a  resident  of  Del  Norte  mi^t  vote  in  San  Bernardino  for 
county  officers  of  Del  Norte  because  he  happened  to  be  in  San 
Bernardino  on  election  day! 

The  Constitution  requires  a  party,  before  voting  (that  is, 
going  up  to  the  polls  and  depositing  his  vote  in  the  ballot  box) 
in  such  county,  to  have  been  a  resident  of  it  for  thirty  days, 
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and  anj  law  contravening  that  provision  is  unconstitutional 
and  void. 

The  constitutional  proviBion  that  no  person  in  the  United 
States  service  shall  lose  his  residence  bj  reason  thereof,  gives 
such  person  no  extra  rights;  it  merely  provides  that  if  on 
election  dajr  he  happens  to  be  personally  present  in  the  county 
or  district  where  he  was  entitled  to  vote,  he  can  still  vote  there, 
not\^ithstanding  he  may  not  be  an  actual  resident  of  such  county 
or  district     (Oilb.  Debates  on  Cons,  of  OaL  308.) 

The  Act  is  unconstitutional  as  to  soldiers  voting  for  county 
officers  within  the  State  and  out  of  such  county  —  a  fortiori  as 
to  soldiers  voting  out  of  the  State.  (27  Maine,  509;  Story's 
Confl.  of  Laws,  §  512,  and  note;  Ibid,  §  539.) 

The  word,  ^^  vote "  has  in  civil  elections  a  well  defined  and 
understood  meaning;  when  we  speak  of  a  man's  'Woting"  in 
a  certain  county,  we  mean  his  being  personally  present  thebk, 
and  depositing  his  ballot  thbbs,  and  nowhere  else;  and  such 
was  the  popular  sense  in  which  it  was  understood  at  the  adop- 
tion of  the  Constitution. 

The  "Phoenix  Reservoir''  and  "Seiver's  Banch"  returns 
ought  to  be  given  to  the  persons  there  receiving  the  votes. 

The  votes  as  set  forth  in  the  statement  are  admitted  to  be 
correct,  and  it  was  solely  owing  to  malconduct  on  the  part  of 
the  Board  of  Judges,  or  some  of  them,  that  the  votes  were  not 
returned  in  proper  form  to  be  canvassed. 

The  Court  below  has  decided  that  the  acts  of  the  Judges, 
as  set  forth  in  the  statement,  amounted  to  malconduct;  and 
such  malconduct  is  made  a  specific  cause  for  contesting  an 
election.    (Wood's  Dig.  p.  880,  Art  2,155,  Sub.  1.) 

The  Board  of  Superviso;*s,  in  canvassing  the  votes,  act  merely 
in  a  ministerial  capacity.  (4  Cowen,  297 ;  ^3  Wend.  228 ;  3 
Hill.  42;  22  Barb.  72;  8  N.  Y.  [4  Selden,]  67;  14  Barb. 
259.) 

The  County  Court,  on  the  contrary,  in  a  contested  election 
ca^e,  acts  judicially,  and  can  go  behind  the  election  returns 
.and  the  certificate. of  the  Supervisors.  It  determines  who  is 
actually  entitled  to  the  office  on  the  legal  votes  cast,  and  may 
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either  adopt  or  reject  the  result  as  declared  by  the  Board  of 
Canvassers.  (8  Cowen,  102;  4  Cow,  297;  20  Weni  12;  5 
Denio,  409;  14  Barb.  259  j  8  N.  Y.  [4  Selden,]  67.) 

By  the  Conrt,  Shafteb,  J. 

At  its  session  in  1863  the  Legislature  passed  an  Act,  requir- 
ing the  Adjutant-General  of  this  State  to  make  out  a  list,  on 
or  before  the  16th  day  of  July,  1863,  of  the  names  of  all  elec- 
tors, resident  of  the  State  of  California,  who  should  then  be  in 
the  military  service  of  the  United  States,  and  to  deliver  the 
list  to  the  Secretary  of  State  on  or  before  the  said  day. 

The  Act  further  requires  the  Secretary  of  State  to  classify 
and  arrange  the  list  so*  returned  to  him,  and  to  make  there- 
from separate  lists  of  the  electors  belonging  to  each  regiment, 
battalion,  squadron,  and  battery,  from  this  State,  which  shall 
then  be  in  the  service  of  the  United  States;  and  on  or  before 
the  20th  day  of  July,  1863,  to  transmit  to  the  commanding 
oiEcer  of  each  regiment,  battalion,  squadron,  and  battery,  a  list 
of  the  electors  belonging  thereto,  specifying  the  name,  resi- 
dence and  rank  of  each  elector;  and,  also,  "  the  County,  Con- 
gressional, Judicial,  Senatorial  and  Assembly  Districts,  for 
officers  of  which  the  electors  respectively  should  be  entitled 
to  vote." 

The  Act  further  provides  that  on  the  day  fixed  by  law  for 
holding  the  State  election  in  the  year  1863,  ''  a  ballot  box,  or 
other  suitable  receptacle  for  votes  shall  be  opened,  and  votes 
received  from  the  electors,  whose  names  are  upon  said  list,  at 
each  place  where  a  regiment,  or  battalion,  squadron,  or  bat- 
tery of  California  soldiers^  in  the  service  of  the  United  States, 
may  be  on  that  day;  at  which  time  and  place  the  electors, 
whose  names  are  upon  said  list,  belonging  to  such  regiment, 
detachment,  squadron,  or  battery,  shall  be  entitled  to  vote  for 
all  officers,  for  which,  by  reason  of  their  residence  in  the  sev- 
eral counties  of  this  State,  they  are  authorized  to  vote  at  elec- 
tions u\  the  several  counties  and  districts  in  which  tboy  reside ; 
and  the  vote  so  gLTOit  At  saoh  tim»  ftud  place,  shall  be  con- 
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sidered,  taken,  and  held  to  have  been  given  by  them  in  the 
respective  connties  of  which  they  are  residents." 

The  operation  of  the  Act  is  limited  to  a  single  year  — 1868. 

It  appears  from  the  record  that  nnder  this  Act  two  hundred 
and  fifteen  soldiers,  having  their  legal  residence  in  the  county 
of  Tuolunme,  voted  at  the  general  election  in  September,  1863, 
for  county  officers  of  that  county,  and  for  Assessors  in  the  dif- 
ferent districts  therein.  It  further  appears  that  ninety  of  the 
two  hundred  and  fifteen  votes  were  given  in  camps  and  sta- 
tions without  the  limits  of  the  State,  and  one  hundred  and 
twenty-five  within  its  limits,  but  outside  the  County  of  Tuol- 
umne; and  it  also  appears  from  the  record  that,  if  all  of  the 
two  hundred  and  fifteen  votes  are  to  be  excluded  from  the  can- 
vass, the  respondents  have  a  majority  of  votes  in  their  favor 
for  the  offices  for  which  they  were  respectively  candidates, 
with  the  exception  of  the  respondent  Weinbeer. 

The  reason  assigned  on  behalf  of  the  respondents  for  exclud- 
ing the  two  hundred  and  fifteen  votes  named  is  the  alleged 
unconstitutionality  of  the  Act  of  1863. 

Section  one^  Article  IE  of  the  Constitution  is  as  follows: 

**  Section  1.  Every  white  male  citizen  of  the  United  States, 
and  every  white  male  citizen  of  Mexico  who  shall  have  elected 
to  become  a  citizen  of  the  United  States  under  the  treaty  of 
peace  exchanged  and  ratified  at  Queretaro  on  the  30th  day  of 
May,  1848,  of  the  age  of  twenty-one  years,  who  shall  have 
been  a  resident  of  the  State  six  months  next  preceding  the 
election,  and  the  county  or  district  in  which  he  claims  his 
vote  thirty  days,  shall  be  entitled  to  vote  at  all  elections  which 
are  now  or  hereafter  may  be  authorized  by  law;  provided, 
that  nothing  herein  contained  shall  be  construed  to  prevent 
the  Legislature,  by  a  two-thirds  concurrent  vote,  from  admit- 
ting to  the  right  of  suffrage  Indians  or  the  descendants  of 
Indians,  in  such  special  cases  as  such  a  proportion  of  the  legis- 
lative body  shall  deem  just  and  proper.'* 

In  this  section  the  qualifications  are  stated  upon  which  tfi^ 
right  of  suffrage  is  made  to  depend,  vis:  dtUBenahip,  particu* 
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lap  sex,  color,  age,  residence.  The  reasons  why  the  right  to 
vote  was  made  by  the  framers  of  the  Constitution*  to  depend 
upon  these  conditions  are  apparent.  Citizenship  was  required 
with  a  view  to  keep  the  Government  in  the  h^nds  of  those 
who  owed  allegiance  to  it.  Color  was  established  as  a  test  in 
obedience  to  a  prevailing  opinion.  Discrimination  was  made 
between  the  sexes  under  a  conviction  that  it  was  required  by 
the  best  interests  of  both.  The  age  of  majority  at  common 
law  was  made  requisite  in  order  to  secure  to  the  Statie  self- 
reliance  and  capacity  in  those  appointed  to  govern.  Residence 
in  the  State  for  six  months  preceding  any  given  election  was 
required  so  that  citizens,  even,  should  not  deal  with  public 
questions  through  the  ballot  box  until  they  at  least  had  had 
tiie  benefit  of  an  opportunity  to  learn  the  public  wants,  of 
concerting  measures  the  best  calculated  to  provide  for  them, 
and  of  selecting  proper  men  to  carry  those  measures  into  effect; 
and  residence  in  given  localities  within  the  State  for  thirty 
days  next  preceding  any  election  appointed  by  law  was  pre- 
scribed so  that  the  voter,  in  the  interval,  might  attain  to  some 
just  understanding  of  local  interests  before  charging  himself 
with  the  responsibility  of  political  action  conceming  them. 

It  is  not  claimed  for  the  respondents  that  the  Act  of  1868 
is  unconstitutional  for  the  reason  that  it  authorizes  voting,  free 
of  these  tests,  or  free  of  any  one  of  them;  and  it  is  obvious 
that  tlie  Act  of  1863  silently  assumes  them  all,  except  the  last, 
and  as  to  that — the  qualification  of  residence — it  is  put  ex- 
pressly in  the  Act  as  a  condition  upon  which  the  polling  of  the 
militaiy  vote  is  to  depend.  The  point  of  contest  relates  to  a 
matter  vnth  whidi  the  qualifications  of  voters  have,  in  strictness, 
nothing  to  do.  It  is  insisted  for  the  respondents  that  the  Con- 
stitution fixes  the  place  or  places  at  which  the  duly  qualified 
electors  are  to  perform  the  act  of  voting.  This  proposition 
is  denied  by  the  appellants^  they  insisting  that  that  matter  is 
left  entirely  to  the  control  of  the  Legislature. 

As  to  the  power  and  the  duty  of  the  judicial  department  of 
the  Government  to  set  aside  a  legislative  Act  if  found  to  be 
in  conflict  with  the  Constitution,  there  can  be  no  question; 
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and  the  considerations  by  which  Coinrts  are  to  be  guided  im 
the  exercise  of  that  power  are  well  settled.  The  constitu- 
tional question,  now  to  be  passsed  upon,  was  determined,  in 
effect,  by  the  Ccmstitution  itself  at  the  moment  the  Act  of 
1863  received  the  signature  of  the  Executive,  and  in  that 
point  of  view  our  distinctive  service  is  one  of  inquiry  rather 
than  of  judgment,  and  in  the  conduct  of  the  inquiry  we  can 
do  no  more  than  interrogate  the  Constitution  itself  and  report 
its  responses  when  we  shall  have' ascertained  them.  Though 
the  judiciary,  like  other  departments  of  the  Government,  is 
bound  to  use  its  powers  so  as  best  to  promote  the  public  good 
and  fulfil  the  will  of  the  people^  still  we  can  know  nothing  of 
that  will,  except  as  it  has  found  expression  in  the  Constitution; 
nor  can  we,  under  pretext  of  promoting  the  public  welfare, 
uscrp  powers  with  which  the  people  have  never  invested  us. 

The  great  object,  with  reference  to  which  all  the  rules  and 
maxims  that  govern  the  interpretation  of  statutes,  Constitu- 
tions, and  other  written  instruments  have  been  framed,  is  to 
discern  the  true  intent  of  their  authors,  and  when  that  intent 
has  been  ascertained,  it  becomes  the  duty  of  ih&  Court  to  give 
effect  to  it,  whatever  may  be  the  convictions  of  the  Judges  as 
to  its  wisdom,  expediency  or  policy. 

One  of  the  cardinal  rules  of  interpretation  referred  to  is, 
that  in  the  absence  of  ambiguity  no  expodtion  shall  be  made 
which  is  opposed  to  the  express  words  of  the  instrument 
'^  Speech  is  the  index  of  the  mind,  and  that  exposition  which 
corrupts  the  text  is  accursed.''  (Broom,  396.)  When  an  Act 
is  conceived  in  clear  and  precise  terma  —  when  the  sense  is 
clear  and  manifest  and  leads  to  nothing  absurd,  there  can  be 
no  reason  to  refuse  the  sense  which  it  naturally  presents  to  the 
mind.  To  go  elsewhere  in  search  of  conjecture  in  order  to 
restrain  or  limit  the  instrument,  would  be  but  to  elude  its 
force.  If  Courts  were  at  liberty  to  search  for  foreign  reasons 
to  maintain  what  was  not  to  be  found  in  any  just  sense  of  the 
words  used,  then  a  statute  or  Constitution  might  be  used  for 
the  accomplishment  of  a  purpose  which  it  was  the  intention 
of  the  lawgiver  to  discountenance  and  withstand.     (Smithes 
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Com.  688;  7  Mass.  524.)  A  writer  on  American  law  says: 
"When  the  meaning  is  eatisfaetorily  perceived  and  understood, 
there  is  no  room  for  a  liberal  or  eftrict^  or  large  or  narrow,  or 
other  cons^ction,  than  aocording.to  the  meatiing."  (6  Dane's 
Ak  600.) 

The  Supreme  Court  of  the  United  States  has  held  that 
where  a  law  ia  plain  and  unambiguousy  whether  it  be  expressed 
in  general  or  limited  tenna,  its  authors  must  be  intended  to 
mean  what  they  have  plainly  expressed,  and  consequently  no 
room  is  left  for  construction.  (7  Cranch,  52,)  Mr.  Dwarri? 
lays  down  the  rule  thus :  '^  Though  the  Judges  are  to  explore 
the  intentions  of  the  Legislature,  yet  the  construction  to  be 
put  upon  an  Act  of  Parliament  muat  be  snch  as  is  warranted 
by,  or  at  least  not  repugnant  to,  the  words  of  the  Act  Courts 
must  not,  in  order  to  give  effect  to  what  they  may  suppose  to 
be  the  intention  of  the  Legislature,  put  upon  the  provisions  of 
a  statute  a  construction  not  supported  by  the  words." 

It  was  held  in  Rex  v.  Ramsgate,  6  B.  &  C.  712,  "that 
where  the  Legislature  has  used  words  of  a  plain  and  definite 
import,  it  would  be  very  dangeroua  to  put  upon  them  a  con- 
struction which  would  amount  to  holding  that  the  Legislature 
did  not  mean  what  it  has  expressed.  The  fittest  course  in  all 
cases  where  the  intention  of  the  Legislature  is  brought  into 
question  is  to  adhere  to  the  words  of  the  statute,  construing 
them  according  to  their  nature  and  import,  in  the  order  in 
which  they  stand  in  the  Act  of  Parliament"  Mr.  Dwarris,  in 
commenting  upon  Rex  v.  Inhabitants  of  Great  Bentley,  10 
B.  &  C.  520^  remaj^  that  "  the  most  enlightened  and  experi- 
enced Judges  have  for  some  time  lamented  the  too  frequent 
departure  from  the  plain  and  obvious  meaning  of  the  words  of 
the  Act  of  Parliament  by  which  a  case  is  governed,  and  them- 
sdves  hold  it  much  the  safer  course  to  adhere  to  the  words  of 
a  statute  eonstrued  according  to  their  owli  import,  than  to 
enter  into  inquiry  as  to  the  supposed  intention  of  the  parties 
who  framed  the  JiSsL  Courts  are  not  to  presume  the  intentions 
of  the  lawmaker,  but  to  collect  them  from  the  words;  and 
they  have  nothing  to  do  with  the  policy  of  the  law.    This  is 
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the  true  sense  in  which  it  is  so  often  impressively  repeated 
that  the  Judges  are  not  to  be  encouraged  to  direct  their  con- 
duct ^by  the  crooked  chord  of  discretion,  but  by  the  golden 
metwand  of  the  law;^  i.  e.,  to  collect  the  sense  of  the  law- 
maker by  a  sound  interpretation  of  the  language,  according  to 
reason."     (Dwarris  on  Stats.  702,  703.) 

Mr.  Justice  Blackstone  has  remarked  that  ''words  are  gen- 
erally to  be  understood  in  their  usual  and  most  known  signifi- 
cation, not  so  much  regarding  the  properties  of  grammar  as 
their  general  and  popular  use;  that  if  words  happen  to  be 
dubious  their  meaning  may  be  established  by  the  context  or 
by  comparing  them  with  otiier  words  and  sentences  in  the 
same  instrument;  that  illustrations  may  be  further  derived 
from  the  subject  matter  with  reference  to  which  the  expres- 
tions  are  used;  that  the  effect  and  consequence  of  a  particular 
construction  is  to  be  examined,  because  if  a  liteml  meaning 
would  involve  a  manifest  absurdity  it  ought  not  to  be  adopted ; 
and  that  the  reason  or  spirit  of  the  statute,  or  the  causes  that 
led  to  its  enactment,  are  often  the  best  exponents  of  the  words, 
and  limit  their  application.  (1  B.  Oom.  59,  60;  Sto.  Cool 
Sec.  400.) 

It  appears  from  the  foregoing  citations  that  laws  are  to  be 
construed  according  to  the  intention  of  their  authors;  that 
the  words  used  are  to  be  first  resorted  to  as  furnishing  the  best 
index  of  intention ;  that  if  the  meaning  of  the  words  in  their 
popular  import  is  clear,  and  is  in  harmony  with  the  context 
and  the  subject  matter,  and  comports  with  the  causes  that 
induced  the  enactment,  then  the  words  themselves  determine 
the  intention;  that  the  words  so  illustrated  should  be  adhered 
to  by  Courts,  however  unwelcome  the  results  may  be  to  the 
Judges  or  others,  or  however  opposed  they  may  be  to  mere 
personal  views  of  public  policy.  In  the  language  of  the 
Supreme  Court  of  the  United  States  {Van  B.owe^  Lessees  ▼. 
Dorrmce,  2  Dallas,  809,) :  '*  The  Constitution  of  a  State  is 
stable  and  permanent — not  to  be  worked  upon  by  ttie  temper 
of  the  times,  nor  to  rise  and  fall  with  the  tide  of  events.  Not- 
withstanding the  competiticm  of  oppdsing  interests  and  the 
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yiolence  of  contending  parties^  it  remains  firm  and  immov- 
able as  a  mountain  amid  the  strife  of  storms,  or  as  a  rock  in 
the  ocean  amid  the  raging  waves."  Chancellor  Kent  has 
justly  said:  "From  the  mass  of  powers  necessarily  vested  in 
the  Legislature,  and  the  active  and  sovereign  nature  of  those 
powers,  from  the  numerous  bodies  of  which  the  Legislature  is 
composed,  the  popular  sympathies  which  it  excites  and  its 
immediate  dependence  on  the  people  by  means  of  frequent 
periodical  elections,  it  follows  that  the  legislative  department 
of  the  Grovemment  will  have  a  decided  superiority  of  influ- 
ence. It  is  constantly  acting  upon  all  the  great  interests  of 
society  and  agitating  its  hopes  and  fears.  It  is  liable  to  be 
constantly  swayed  by  popular  prejudice  and  passion,  and  it  is 
difficult  to  keep  it  from  pressing  with  injurious  weight  upon 
the  constitutionial  rights  and  privileges  of  the  other  depart- 
ments. It  is  only  by  the  free  exercise  of  its  powers  that  Courts 
of  justice  are  enabled  to  repel  assaults  and  to  protect  every 
part  of  the  Government  and  every  member  of  the  community 
from  undue  and  destructive  innovations  upon  their  chartered 
rights.*' 

It  is,  howev^,  to  be  borne  in  mind  that  the  Constitution  is 
not  a  grant  of  power  or  an  enabling  Act  to  the  Legislature. 
It  is  a  limitation  on  the  general  powers  of  a  legislative  clxar- 
acter,  and  restrains  only  so  far  as  the  restriction  appears  either 
by  express  terms  or  by  necessary  implication,  and  the  delicate 
office  of  declaring  an  Act  of  the  Legislature  unconstitutional 
and  void  should  never  be  exercised  unless  there  be  a  clear 
repugnancy  between  the  statute  and  the  organic  law.  These 
principles  were  repeatedly  asserted  by  the  late  Supreme  Court, 
and  have  never  been  questioned  by  us.  In  a  doubtful  case  the" 
benefit  of  the  doubt  is  to  be  given  to  the  Legislature;  but  it 
is  to  be  remembered  that  the  doubt  to  which  this  rule  of  con- 
struction refers  is  a  reasonable  doubt  as  distinguished  from 
vague  conjecture  or  misgiving.  The  point  is  well  presented 
by  Mr.  Chief  Justice  Buchanan  in  The  Regents,  etc.  v.  Williams, 
9  Qill.  &  J.  383;  ''It  has  been  said  that  a  legislative  Act 
should  not  be  pronounced  unconstitutional   or  invalid   in  i^ 
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doubtful  case,  nor  should  it  where  the  doubt  is  bona  fide  and 
well  founded  and  not  the  result  of  disinclination  to  deny  the 
authority  of  the  Legislature,  which  all  must  feel  and  to  which 
none  should  yield  in  violation  of  a  solemn  duty.  Where  a 
Judge  is  satisfied,  upon  full  consideration,  that  an  Act  is  con- 
trary to  the  Constitution,  the  supreme  law  which  he  is  bound 
to  obey  and  which  must  prevail  over  any  Act  that  comes  in 
conflict,  and  cannot  stand  with  it,  he  has  no  choice,  and  all 
that  is  left  for  him  is  honestly  and  fearlessly  to  do  his  duty, 
from  the  faithful  discharge  of  which,  however  unpleasant  the 
task,  no  upright  Judge  can  shrink  if  he  will.'' 

We  have  called  attention  to  the  foregoing  rules  of  interpre- 
tation and  construction  at  the  outset,  for  the  reason  that  they 
suggest  the  true  methods  by  which  the  principal  question 
raised  by  the  record  is  to  be  investigated,  and  determine  also 
the  criteria  of  judgment  with  reference  to  which  it  should  be 
decided.  And  now  these  general  matters  having  been  disposed 
of,  we  shall  proceed  to  an  examination  of  the  case. 

That  part  of  Section  1,  Article  II,  having  the  most  impor- 
tant bearing  on  the  question,  is  the  following:  "A  citizen,  etc., 
*  *  *  who  shall  have  been  a  resident  of  the  State  six 
months  next  preceding  the  election,  and  [of]  the  county  or 
district  in  which  he  claims  his  vote  thirty  days,  shall  be  en- 
titled to  vote  at  all  elections,"  etc 

The  words  "claims  his  vote"  are  not  used  to  define  the 
word  "  residence."  That  word  required  no  definition,  for  when 
the  Constitution  was  adopted  its  meaning  had  been  settled  for 
ages.  Nor  are  the  words  used  for  the  purpose  of  indicating 
to  the  citizen  in  advance  that  he  must  reside  in  one  county  or 
district  rather  than  in  another  in  order  that  he  may  become 
an  elector,  for  it  is  obvious  that  every  citizen  is  left  at  liberty 
to  reside  in  the  county  or  district  of  his  choice.  Nor  are  the 
words  used  for  the  purpose  of  stating  an  electoral  qualification 
either  distinct  frbm  or  anywise  affecting  those  previously  enu- 
merated, for  it  would  be  absurd  to  suppose  that  the  Constitu- 
tion intended  that  a  citizen  should  make  a  premature,  and 
therefore  false  daim  to  "  his  vote,"  in  order  to  qualify  himself 
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to  make  a  valid  one.  What^  then,  is  the  meaning  of  the  words 
''claims  his  vote,"  in  the  relation  in  which  they  stand?  How- 
ever clear  our  own  convictions  may  he  as  to  their  real  meaning, 
and  however  free  from  difficulty  we  may  consider  the  question 
to  be,  if  both  the  attention  and  the  understanding  are  confined 
to  the  essential  conditions  of  judgment,  still,  the  acknowledged 
importance  of  the  case,  and  the  just  consideration  due  from 
one  department  of  the  Government  to  another,  call  for  a  full 
exposition  of  the  grounds  upon  which  those  convictions  are 
based* 

We  have  no  doubt  that  the  Convention  by  which  the  Con- 
stitution was  framed,  was  unanimous  upon  the  question  of 
their  meaning.  We  see  no  ambiguity  or  want  of  precision  in 
the  'words,  and  as  the  Journals  of  the  Convention  show  that 
almost  every  provision  and  passage  in  the  Constitution  became 
the  subject  of  discussion  and  controversy,  but  that  the  words 
in  question  escaped  both,  we  take  it  for  granted  that  the  Con- 
vention was  not  only  unanimous  as  to  the  purpose,  and  as  to 
the  merit  of  the  purpose  for  which  the  words  wer^  used,  but 
also  considered  that  the  common  intent  found,  in  the  words 
used,  apt  and  plenary  expression.  We  have  every  reason  to 
believe,  and  do  believe,  that  at  the  time  the  Constitution  was 
adopted,  and  for  at  least  twelve  years  thereafter  a  like  unan- 
imity prevailed  among  the  people;  and  the  whole  course  and 
the  whole  history  of  our  legislation  during  the  interval 
named,  demonstrate  that  the  unanimity  of  the  people  ex- 
tended to  and  controlled  the  public  councils.  Had  the  words 
in  question  been  ambiguous  and  indecisive  in  fact,  it  would 
have  been  detected;  had  it  been  detected  the  discovery 
would  have  been  turned  to  account,  or  it  is  highly  probable 
that  some  one  at  least,  i&  the  Legislature  or  out  of  it,  would 
have  tamed  the  discovery  to  account,  by  securing  or  attempt- 
ing to  secure  the  legislative  sanction  to  a  system  under  which, 
if  all  the  migratory  vote,  both  within  and  without  the  State', 
was  not  polled  at  every  current  election,  it  would  not  have 
been  for  want  of  opportunity  afforded.  This  entire  nnauimity 
of  popiilar  and  legisla.ti.ve  opinion,,  extending  alike  to  both 
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the  points  named,  is  all  the  more  suggestive,  when  we  con- 
sider the  earnestness  and  virulence  of  party  contests  during 
the  period  when  that  unanimity  subsided. 

The  passage  calling  for  a  six  months'  residence  in  the  State 
and  of  thirty  days  in  the  county  or  district  in  which  the 
elector  claims  his  vote,  contains  six  distinct  conceptions.  The 
first  is  of  a  fact  —  residence;  the  second  is  of  place,  repre- 
sented by  the  words  "county  or  district;**  the  third  is  of  an 
event,  represented  by  the  words  "  claims  his  vote ; "  the  f ourtii 
is  of  a  relation,  showing  that  the  fact  of  residence  is  to  obtain 
in  a  county  or  district;  the  fifth  is  of  relation  also,  to  the 
effect  that  the  event  of  an  elector's  "  claiming  his  vote "  is  to 
transpire  in  a  county  or  district  also;  and  the  sixth  is  of  the 
result  of  the  last  two  conceptions  when  combined  —  tihat  is  to 
say,  of  the  sum  total  of  the  meaning  of  the  entire  passage. 
The  amount  of  it  is  this:  The  county  or  district  "in  which'* 
the  fact  (residence)  is  gained,  is  the  identical  county  or  the 
identical  district  in  which  the  event  of  claiming  a  vote  is  to 
transpire,  and,  e  converso,  the  event  is  to  transpire  in  the 
county  or  district  of  l^e  residence.  !N'either  the  fact  nor  the 
event  can,  in  the  nature  of  things,  occur  irrespective  of  place, 
and  the  fact  is  to  be  gained  and  the  event  is  to  be  enacted  in 
the  same  place,  by  express  constitutional  appointment.  The 
event  referred  to  is  a  transaction  to  which  the  Government  is 
a  party,  and  is  to  transpire  after  a  residence  has  been  gained. 
The  Govemmait,  through  its  officers,  meets  the  elector  in  his 
proper  person,  and  receives  from  him  a  "ballot,"  by  allowing 
him  to  deposit  it  in  a  "ballot  box,"  if  he  then  and  there 
offers  to  do  so  (Constitution,  Sec  6,  Art.  II;  Sec.  2,  Art  X.) 
The  correctness  of  the  construction,  and  of  our  conclusion  as 
based  upon  it,  may  be  verified  by  any  one  who  will  consent 
to  look  steadily  at  the  passage  hereinbefore  quoted,  and  mark 
his  own  intuitions.  To  be  known  it  must  be  seen;  and  if  it 
cannot  be  seen,  it  nenrer  can  be  known.  Though  the  point  — 
the  facts  being  given  —  and  they  are  all  apparent  on  inspec- 
tion —  like  the  truth  of  a  mathematical  axiom,  does  not  admit 
of  direct  reasoning^  still  it  may  be  illustrated.     The  twenty- 
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fourth  section  of  our  Statute  of  Conveyauoes  oontaiziB  a  pro- 
vision that  "every  conveyanoe  of  real  estate  *  *  *  to 
operate  as  notice  to  third  persons  shall  be  recorded  in  the 
office  of  the  Recorder  of  the  county  in  which  such  real  estate 
is  situated."  By  section  eighteen  of  the  Practice  Act  certain 
actions  "shall  be  tried  in  the  county  in  which  the  subject  of 
the  action  or  some  part  thereof  is  situated."  By  section 
twenty  certain  actions  "shall  be  tried  in  the  county  in  which 
the  defendant  resides."  Each  one  of  these  passages  contains 
a  statement  of  a  fact  and  of  an  event,  and  in  each  of  them 
the  place  of  the  fact  and  the  place  of  the  event  are  the  same, 
beyond  controversy. 

Again,  it  is  provided  in  the  second  section  of  the  First 
Article  of  the  Constitution  of  the  United  States  as  follows: 
^No  perflcm  shall  be  a  Representative  who  shall  not  have 
attained  the  age  of  twenty-five  years  and  been  seven  years  a 
citizen  of  the  United  States,  aiKi  who  shall  not  when  elected 
be  an  inhabitant  of  that  State  in  which  he  shall  be  chosen." 
This  provision  involves  the  following  elements:  1st,  personal 
qualifications,  of  which  the  fact  of  inhabitancy  is  one;  2d, 
place,  a  State;  3d,  an  event  or  transaction,  viz:  the  choice  of 
a  person  by  the  people  of  a  State  to  represent  them  in  the 
House  of  Representatives.  A  State  is  the  place  of  the  inhab- 
itancy, a  State  is  the  place  of  the  event,  and  both  the  fact  and 
the  event  are  to  transpire  in  the  same  Stata  Should  the  ques- 
tion be  asked  where  is  the  act  of  choosing  a  Representative  to 
Congress  to  be  performed?  the  very  test  of  the  Constitution 
would  answer  —  in  the  State  of  which  he  is  an  inhabitant. 
Without  refining  upon  it,  that  is  what  we  conceive  to  be  ^'  the 
plain  and  obvious  meaning  of  the  words  used." 

The  event  in  hand  is  a  transaction  as  distinguished  from  a 
mere  status,  or  being,  or  rest,  mental  purpose  present  or  ulte- 
rior, or  opinion,  or  convicticm,  on  any  point  of  mere  personal 
right.  The  transaetioii  is  overt  A  duly  qualified  elector  is 
an  actor  in  it.  He  causes  it,  brings  it  about  by  open  conduct 
on  his  part,  instead  of  suffering  or  merely  enduring  it.  He 
does  something,  and  the  thing  which  he  does  is  represented  by 
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the  words,  "  claims  his  vote.*'  To  every  practical  intent  the 
elector  is  a  part  of  the  event,  and  he  accomplishes  it  by  means 
of  a  visible  instrument  which  he  handles,  and  which  is  itself  a 
part  of  the  event.  The  event  is  to  transpire  in  the  comity  or 
district  "  in  which  "  the  elector  has  his  residence  for  thirty  days 
previous  to  its  occurrence,  to  the  exclusion  of  the  balance  of 
space  whether  within  the  State  or  outside  of  it.  The  analysis 
of  the  disputed  passage  upon  which  our  conclusion  is  based 
is  not  after  the  manner  of  the  grammarians,  but  is  an  analysis 
of  the  governing  conceptions  that  enter  into  the  passage.  The 
argument  does  not  proceed  upon  the  '^  properties  of  grammar,'^ 
but  upon  ideas  in  their  just  relations. 

The  foregoing  is  a  general  exhibition  of  the  grounds  that 
have  forced  the  conclusion  to  which  our  minds  have  been 
brought,  and  if  the  case  was  not  one  of  extraordinary  concern 
all  further  discussion  would  be  forborne. 

Subsequently  to  the  judgment  rendered  by  this  Court  on 
the  first  hearing  of  the  case,  the  Legislature,  assuming,  and 
believing  doubtless,  that  the  judgment  was  erroneous,  re- 
enacted  the  Act  of  1863 ;  and  furthermore,  the  Supreme  Court 
of  Iowa  has  recently  given  the  question  involved  a  different 
resolution.  All  of  which  appearing,  it  is  due  to  the  question, 
to  the  law,  and  to  all  who  are  interested  in  its  just  administra- 
tion, that  the  matter  should  be  more  fully  discussed;  and  in 
doing  so  we  shall  proceed  as  in  the  presence  of  the  law,  and 
as  in  the  presence  of  its  great  ministry  both  living  and  dead. 

It  will  be  observed  that  our  conclusion  is  based,  in  the 
main,  upon  the  analysis  given  of  the  passage  in  dispute.  To 
this  method  of  investigation  we  apprehend  no  objection  can 
be  taken,  for  it  is  the  very  method  which  the  authorities  cited 
require  us  to  pursue.  When  the  question  raised  is  one  of  con- 
struction, the  controlling  grounds  of  reasoning  are  not  to  be 
sought  for  primarily  in  preambles  nor  in  titles  or  headings; 
nor  in  the  properties  of  grammar,  nor  in  the  assumption  that 
propositions  of  compact  or  enactment  are  always  simple  and 
never  compound;  nor  in  the  assumption  tJiat  they  are  always 
direct  and  never  incidental;  nor  in  the  assumption  that  the 
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lawgiver  never  imites  two  distinct^  but  related  elements  in  one 
general  provision ;  nor  in  the  assumption  that  if  the  lawmaker 
had  intended  a'  given  things  that  he  would  have  expressed  his 
intention  in  some  mode  whidi  the  mind  of  the  reaaoner  can 
conceive  of  as  being  more  felicitous  than  the  particular  lan- 
guage adopted.  On  a  question  of  constitutional  construction, 
if  the  main  and  principal  purpose  were  to  develop  a  doubt  as 
to  the  meaning,  this  method  of  a  priori  reasoning  from  the 
real  or  supposed  rules  of  correct  composition  would  undoubt- 
edly be  opposite  to  the  end  proposed,  and  would  answer  also 
as  a  shelter  to  the  donbt  which  an  observance  of  them  had  ex- 
cited. But  when  a  question  of  the  character  named  is  pre- 
sented, the  primary  inquiry  is  not  after  a  doubt,  but  after  the 
true  intent  and  meaning  of  the  instrument  or  passage  to  be 
interpreted;  and  the  intendment,  to  start  with,  is  that  the 
f ramers  of  the  instrument  have  not  failed  to  express  their  inten- 
tions in  intelligible  language;  and  it  is  only  after  the  words 
and  the  context  and  the  subject  matter  have  all  been  reason- 
ably exhausted,  that  the  question  of  ^^ doubt"  can  properly  be 
considered,  or  even  approached.  And  it  may  be  here  added, 
that  there  is  not  one  of  the  supposed  rules  of  correct  compo- 
sition referred  to,  that  finds  any  practical  recognition  in  the 
Constitution  or  in  the  general  literature  of  the  language.  Com- 
pound propositions  occur  in  the  Constitution  much  more  fre- 
quently than  simple  ones — incidental  propositicms  are  found 
on  every  page — and  instances  in  which  distinct  but  related 
provisions  are  found  in  the  same  section  are  not  at  all  unfre- 
quent;  and  our  own  reports  afford  multiplied  proofs  that  the 
distinction  between  clearness  of  expression  on  the  one  hand, 
and  mere  infelicity  of  expression  on  the  other — whether  real 
or  supposed — has  never  yet  been  lost  sight  of. 

There  is  really  but  one  question  pres^ftted^  in  our  judgment, 
and  that  relates  to  the  correctness  of  the  analysis  which  we 
have  given  of  the  disputed  passage.  That  analysis,  it  will  be 
remembered,  gives  as  results,  1st*  A  fact — "residence;"  2d. 
Place  —  "county  or  district;"  8d.  An  event,  as  distinguished 
from  the  fact  of  residence — "claims  hia  vote;"  4th.    A  rela- 
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tion  —  residence  in  a  county  or  district;  5th.  A  relation — the 
event  of  claiming  a  vote  in  a  county  or  district;  6th.  A  rela- 
tion also  —  it  being  one  of  absolute  identity  between  the  county 
or  district  of  the  "  residence,"  and  the  county  or  district  of  the 
*' event  "named.  As  we  have  already  remarked,  the  question 
of  the  correctness  of  this  analysis  is  primarily  to  be  determined 
by  inspection,  and  we  may  add,  in  utter  forgetfulness,  for  the 
time  being  of  the  consequence  to  which  it  may  lead.  The  exact 
question  at  this  point  then  is,  not  whether  tihe  Oonstitution  fixes 
the  place  at  which  the  act  of  voting  is  to  be  performed,  but 
wheliher  the  passage  named  at  once  admits  and  calls  for  the 
analysis  given.  It  is  insisted  that  the  analysis  is  a  mistaken 
one,  and  that  the  passage,  when  taken  to  pieces,  shows  only  the 
following  results:  1st.  Residence;  2d.  Place — county  or  dis- 
trict; 8d.  A  relation  —  "residence"  in  the  "place"  named. 
This  analysis  denies  three  of  the  results  of  our  own — that  is,  it 
denies  that  the  words  "  he  claims  his  vote  "  sets  forth  an  event 
or  transactio4  distinct  from  the  fact  or  status  of  residence,  and 
that  event  or  transaction  being  expunged,  the  fifth  and  sixth 
elements  of  the  analysis  go  with  it,  of  course^  for  they  axe 
directly  based  upon  it^  or  grow  out  of  it. 

The  passage  "he  claims  his  vote"  contains  a  personal  pro- 
noun, a  transitive  verb,  an  adjective  pronoun  and  a  noun ;  and 
the  argument  in  favor  of  ^e  shorter  analysis,  apparently 
admitting  that  it  will  not  do  to  strike  out  a  passage  made  up 
of  words  of  the  grades  named,  holds  that  they  were  inserted 
in  the  text  for  the  purpose  only  of  defining  or  helping  out  in 
some  way  the  qualification  of  "residence."  We  have  care- 
fully considered  this  view,  and  to  our  minds  the  words  "he 
claims  his  vote"  have  in  strictness  as  little  to  do  with  resi- 
dence, considered  merely  as  a  qualification,  as  they  have  with 
the  qualification  of  sex,  age,  color  or  citizenship.  In  the  first 
place  they  have  nothing  to  do  with  residence,  considered  as  a 
qualification,  on  first  inspection ;  and  in  the  second  place  they 
cannot  bear  upon  it  by  possibility  except  in  one  of  three 
modes.  First — by  defining  the  meaning  of  the  term  "resi- 
dence," and  that  they  do  not  attempt;  second  —  by  limiting 
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the  duraticm  of  the  resid^ice,  and  that  they  do  not  attempt; 
or,  third — by  dictating  in  advance  the  particular  county  or 
district  in  which  the  citizen  must  reside  in  order  to  qualify 
himself  to  vote,  and  of  that  there  can  be  no  pretense;  and  it 
follows,  unless  there  is  some  other  mode  than  these  in  whidh 
the  two  things  can  be  brought  into  the  relation  of  description 
and  subject  matter  described,  that  the  words  cannot  be  put  to 
the  use  named.  Take  the  parallelism  already  put,  with  slight 
verbal  changes,  to  make  the  resemblance  the  more  perfect  **  A 
duly  qualified  grantee,  who  shall  have  recorded  his  deed 
in  the  county  in  which  the  land  is  located,  shall  be  entitled  to 
priority,"  etc  Here  ia^  first — a  fact,  land;  second  —  place,  a 
county ;  third  —  an  event  which  may  or  may  not  occur  in  the 
election  of  the  duly  qualified  grantee,  the  registration  of  his 
deed;  fourth  —  a  relation,  land  in  a  county j  fifth  —  a  relation, 
the  event  of  registration  occurring  in  a  county;  sixth — a  rela* 
tion,  that  of  absolute  identity  betv^'een  the  county  of  the  fact 
and  the  county  of  the  event;  and  to  this  a  seventh  element 
may  be  added  —  the  advantage  to  result  to  the  grantee  who 
has  registered  his  deed.  Suppose  it  should  be  asserted  that 
this  analysis  is  false — that  the  words  ^^  who  shall  have  recorded 
his  deed"  do  not  set  forth  a  transaction  or  event  as  distinct 
from  tbe  fact  of  land  or  the  location  of  land  in  a  county, 
and  that  the  only  purpose  of  the  passage  was  to  define  the 
essential  l^al  nature  of  'Uand,"  or  to  determine  in  advance 
in  what  county  or  counties  "  land  "  must  lie  so  that  a  deed  of 
it  shall  be  entitled  to  the  benefit  of  the  l^al  effect  stated,  or 
that  there  was  a  reasonable  doubt  as  to  what  the  passage 
meant  —  we  should  have  exactly  the  same  question  as  the  one 
now  presented;  and  should  we  doubt  here,  we  might,  and 
probably  would^  be  called  upon  before  a  great  while  to  doubt 
in  the  other  case  also.  On  these  grounds  we  hold  that  the 
passage  xmder  discussion  is  properly  resolvable  into  the  six 
elements  stated,  instead  of  the  three  contained  in  the  shorter 
analysis,  and  that  result  being  given,  all  further  controversy 
is  precluded. 

It  may  aid  in  the  further  illustration  of  this  matter,  how 
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5^ver,  if  we  refer  to  the  provigion  in  the  Constitution  of  Ohio. 
Tt  is  as  follows:  "Every  white  male  citizen  of  the  United 
States,  of  the  age  of  twenty-one  years,  who  shall  have  been  a 
resident  of  the  State  one  year  next  preceding  the  electicm,  and 
of  the  county,  township  or  ward  in  which  he  resides  such 
time  as  may  be  provided  by  law,  shall  have  the  qualification 
of  an  elector,  and  shall  be  entitled  to  vote  at  all  elections.'' 
An  analysis  of  this  provision  shows  as  results:  1st,  residence — 
a  fact;  2d,  place — county,  township,  ward;  3d,  a  relation  — 
residence  in  a  county,  eta,  for  such  time  as  the  L^slature 
shall  prescribe.  Here  there  is  no  event  or  transaction  as  dis- 
tinct from  the  fact  of  residence,  and  the  decision  of  the 
Supreme  Court  of  Ohio  that  this  provision  does  not  touch  the 
question  of  the  place  where  the  act  of  voting  is  to  be  per- 
formed, is,  in  our  judgment,  entirely  correct.  The  shorter 
analysis  given  of  the  kindred  provision  of  our  own  Constitu- 
tion, assumes  that  the  two  provisions  are  identical  —  that  is, 
that  the  words  "in  which  he  resides"  and  the  words  "in 
which  he  daims  his  vote,"  are  the  equivalents  of  each  other. 
In  view  of  the  rule  that  "  Courts  are  to  collect  the  intentions 
of  the  lawgiver  from  the  words  used,"  we  cannot  adopt  that 
conclusion.  The  one  phrase  sets  forth  a  mere  status  of  the 
elector,  the  other  sets  forth  an  etet  performed  or  to  be  per- 
formed by  him  after  i2i0  status  has  been  attained  to.  The 
words  "  he  claims  his  vote  "  are  in  the  one  passage,  and  neither 
they  nor  anything  like  them  is  found  in  the  other. 

But  another  view  still  has  been  urged  upon  us/  which,  in 
effect,  admits  the  analysis  we  have  given  to  be  correct,  but 
insists  that  the  event  or  transaction  which  constitutes  its  third 
result,  does  not  involve  the  act  of  voting;  or  the  act  of  "  claim- 
ing a  vote,"  but  of  claiming  the  abstract  right  of  suffrage,  or 
of  claiming  the  "consequences  or  effect  of  a  vote"  upon  the 
affairs  of  the  county  or  district  of  the  voter's  residence,  or  a 
claim  by  a  voter  that  his  vote  "  shall  be  counted  "  in  such  county 
or  district. 

It  will  be  observed  that  this  view  assumes  that  the  object 
of  the  transitive  verb  "claims"  is  something  distinct  from 
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"residence,"  and  intraterritorial  to  the  county  or  district  of 
the  residence,  and  raises  the  question  simply  as  to  whether 
that  object  is  the  "  vote  "  of  the  elector  offered  or  deposited 
according  to  the  constitutional  method,  or  something  that  pre- 
cedes the  act  of  voting  and  exists  independently  of  it,  or  some- 
thing that  follows  a  performance  of  the  act  of  voting. 

First  —  Are  the  just  calls  of  the  constitutional  proviso  fairly 
met  by  a  naked  claim  or  assertion  or  announcement  on  the 
part  of  a  qualified  elector  that  he  is  one,  no  matter  whether 
the  assertion  be  made  abroad  or  at  his  civil  home  —  on  election 
day  or  otherwise  —  excluding  also  even  any  present  wish  to 
exercise  the  right  claimed? 

In  the  first  place  it  is  to  be  observed  that  the  language  of 
the  passage  quoted  is  not  "claims  the  right  to  vote,^^  but 
"  claims  his  vote ;"  and  in  the  second  place  if  the  passage  as 
written  •should  be  thus  rendered,  though  it  would  not  be  made 
absolutely  meaningless  thereby,  still  it  would  mean  nothing  of 
the  slightest  practical  value.  The  rule  of  interpretation  is,  that 
'Mt  is  never  to  be  presumed  that  the  makers  of  a  law  had 
nothing  in  view  in  making  it;''  that  a  "  statute  [or  Constitu- 
tion] should  never  be  so  construed  as  to  render  it  a  nullity,  or 
quite  elude  its  force,  but  such  a  construction  ought  to  be  put 
upon  it  that  it  shall  have  its  full  force  and  effect,  and  not  be 
made  vain  and  illusory/'  (Smith  Com.  671.)  Now  a  claim 
involving  the  mere  right  to  vote  as  its  distinctive  and  sole  sub- 
ject matter,  can  be  of  no  civil  or  political  moment,  and  there- 
fore it  cannot  be  regarded  as  the  real  point  of  constitutional 
concern.  Further,  the  right  of  suffrage  is  personal ;  it  follows 
the  person,  and  cannot,  to  a  legal  or  any  other  intent,  have  a 
county  or  district  or  any  other  situs  in  itself  considered.  A 
claim  60  Umited  would  merely  manifest  the  faith  or  opinion  of 
the  claimant  on  a  point  of  personal  quality,  and  would  be  as 
valueless  for  public  edification  and  use  as  his  expressed  opin- 
ion would  be  on  the  point  of  his  personal  righteousness. 

Second  —  Is  the  intraterritorial  entity  forming  the  object  of 
the  verb  "  claims,"  the  "  effect "  or  the  "  consequences  "  of  a 
vote  in  the  localities  named,  to  the  utter  exclusion  therefrom 
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of  all  tliat  enters  into  and  forms  a  part  of  the  constitutional 
process  of  personal  voting,  by  a  ballot  deposited  in  a  ballot 
box,  some  Government  functionary  being  present  and  co-ope- 
rating? 

We  begin  by  calling  attention  to  the  meaning  of  the  word 
"  vote,"  when  used  as^a  noun ;  and  first  to  its  customary  mean- 
ing, and  second  to  its  meaning  in  the  phrase  "  claims  hi&  vote," 
as  it  stands  iii  the  Constitution.  The  word,  as  commonly  used, 
has  three  meanings: 

1st — "Ballot,"  which  in  itself  considered  is  nothing  but  a 
written  note  or  communication  from  an  elector  addressed  to 
the  Government,  expressing  the  choice  of  the  elector,  but 
which  has  not  as  yet  been  delivered. 

2d — The  expressibn  of  wish,  or  choice,  or  preference,  to  the 
exclusion  of  the  means  by  which  or  the  method  through  which 
that  result  was  accomplished.  "  The  popular  vote  is  ^but  the 
expression  of  the  popular  wilL"  In  this  passage  the  word 
means  choice  expressed  or  made  known,  without  involving 
any  particular  means  which  the  term  itself  distinguishes  and 
characterizes.  The  result  may  have  been  reached  through  a 
ballot,  or  by  viva  voce,  or  otherwise. 

3d — The  third  and  last  definition  of  the  noun  "vote"  is 
expression  of  choice  by  or  through  a  ballot,  or  by  outcry  or 
any  other  particular  means  by  which  the  choice  of  the  voter 
may  be  lawfully  made  known  or  communicated  to  others  in 
the  given  instance.  The  word  here  involves  both  the  previous 
meanings,  and  brings  them  into  the  relation  of  means  and  end. 

These  definitions,  as  will  be  at  once  seen,  demonstrate  the 
falsity  of  the  adverse  proposition  in  hand,  by  showing  that  the 
very  assumption  of  fact  upon  which  it  is  built  up  has  no  foun- 
dation, and  can  have  none  by  possibility,  so  long  as  the  three 
definitions  stated  continue  at  once  to  fill  and  exhaust  the  mean- 
ing of  the  noun  "vote."  The  allegation  of  fact  involved  in 
the  adverse  proposition  is  that  in  one  of  its  known  and  estab- 
lished uses  lie  word  "  vote  "  means  the  "  effect "  produced  by 
it  on  public  affairs  in  the  course  of  a  suffrage  transaction  —  that 
is,  it  ascribes  a  fourth  meaning  to  the  word  "  vote,"  all  of 
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whose  possible  meanings,  bb  now  understood,  are  exhausted  bv 
the  three  definitions  ^diich  we  have  given. 

There  ia  nndoubtedlj  an  "effect"  that  follows  the  lawful 
expression  or  publication  of  an  elector's  choice,  and  of  which 
that  publication  is  the  sole  and  manifest  cause,  as  distinguished 
from  the  anteoed^itB,  or  causes  of  itself;  and  that  effect  is  the 
final  impression  made  through  or  by  the  force  of  a  *'  vote,"  as 
last  defined,  upon  public  affairs ;  but  as  loss  of  reputation  is  not 
a  part  of  the  libel,  nor  of  the  publication  which  causes  the 
loss,  so  the  effect  of  which  we  are  now  speaking  is  not  a  part 
of  the  publication  in  question;  that  is,  it  is  not  within  the 
largest  and  most  comprehensive  definition  of  the  word  "vote." 

There  is  only  one  way  in  which  this  last  general  result  can 
be  contravened,  and  that  is  by  showing  that  the  word  "  vote " 
when  used  as  a  noun  has  a  fourth  meaning  distinct  from  the 
three  named,  and  indentical,  too,  with  the  additional  meaning 
ascribed  to  it  It  is  further  to  be  noticed  that  the  question  of 
whether  it  has  any  such  fourth  meaning  is,  in  one  sense,  a 
question  of  fact,  and  being  such  it  is  one  upon  which  "gen- 
eral principles"  cannot  be  brought  to  bear;  and  it  is  further 
to  be  specially  noted  that  there  is  no  source  from  which  any 
reliable  information  upon  the  subject  can  be  derived,  except 
tile  dictionaries  of  the  language  and  its  literature,  or  if  there 
is  any  other  source  it  must  be  found  in  the  mere  provincial- 
isms of  1849. 

But  the  Constitution  itself  decides  the  question  and  to  our 
entire  conviction.  In  the  Constitution  the  word  "vote"  and 
its  derivatives  are  used  twenty-one  times.  The  word  is  used 
five  times  as  a  verb;  the  participle  "voting"  is  used  three 
^meSy  and  "vote"  or  "votes"  appears  twice  as  "ballot"  or 
^ballots,"  as  defined  in  our  first  definition,  and  eleven  times 
as  a  noun  used  in  the  sense  of  the  third  or  most  comprehensive 
definition;  and  we  rely  upon  this  circumstance  as  a  fact  of 
manifest  importance;  and  over  and  beyond  this  we  cannot 
fail  to  notice  the  fact  that  the  word  occurs  twice  in  section 
one,  Article  H,  once  in  addition  to  the  disputed  instance,  and 
b  the  proviso  to  that  section :  "  Provided  that  nothing  herein 
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oontained  shall  be  construed  to  prevent  the  Legislature,  by  a 
two-thirds  concurrent  vote,  from  admitting  to  the  right  of  suf- 
frage Indians/'  etc  As  the  word  is  used  in  this  proviso  it 
imports  dioioe  manifested  by  or  through  the  use  of  a  oonstitn* 
tional  mean.  But  there  is  another  fact  still  more  impressive. 
In  the  second  section  of  the  Tenth  Article  the  word  is  used  not 
only  in  the  sense  of  our  third  definition^  but  the  whole  of  the 
conditions  involved  in  that  meaning  are  circumstantially  de- 
tailed. "The  Constitution  that  may  have  been  agreed  upon 
by  such  Convention  shall  be  submitted  to  the  people  at  a 
special  election  to  be  provided  for  by  law  for  their  ratification 
or  rejection.  Each  voter  shall  express  his  opinion  hy  depositing 
in  the  ballot  box  a  ticket  whereon  shall  be  written  or  printed  the 
words  *  for  the  new  Constitution/  or  ^  agninst  the  new  Consti- 
tution/ ^  If  there  was  ever  a  question  of  interpretation  which 
the  rule  of  nosciiur  a  sociis  should  dominate,  awing  all  dissent 
into  silence ;  if  there  was  ever  an  instance  in  whidi  the  mean- 
ing of  a  word  should  be  determined  by  the  concurrent  voice 
of  all  the  dictionaries  of  the  tongue  in  which  the  word  is 
found — it  is  the  question  of  definition  with  which  we  are  deal- 
ing; and  as  die  word  appears  in  the  Constitution  eleven  times 
as  a  noun^  and  throughout  all  the  varied  relations  in  whidi  it 
stands,  with  the  exception  of  two  instances  in  which  it  means 
"  ballot,"  uniformly  bears  the  meaning  assigned  it  by  the  third 
definition;  therefore  the  rule  of  common  reason,  as  well  as  the 
rule  of  law,  requires  that  that  meaning  should  be  given  to  the 
word  at  the  point  and  in  the  place  where  its  meaning  is  dis- 
puted; nor  would  the  result  be  varied  if  the  force  of  the  word 
as  disputed  should  within  its  own  special  relations  be  doubtful 
or  ambiguous,  for  it  is  in  such  cases  only  that  there  is  any 
occasion  to  resort  to  the  context  or  to  make  search  after  com- 
panionship. The  particular  maxim,  noscitur  a  soeiis,  is  appli- 
cable only  in  cases  of  doubt.  Its  distinctive  office  is  to  dispel 
doubt,  and  all  its  value  consists  in  its  power  to  dispel  it; 
and  wherever  a  doubt  has  been  dispelled  by  means  of  it,  a 
certainty  is  revealed.  The  meaning  of  the  word  "vote"  in 
the  disputed  instance  is  not  doubtful  in  our  judgment  when 
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we  consent  to  read  it  in  the  light  emanating  from  itself  in  ita 
owj^  unmediate  connection,  and  certainly  not  when  to  the 
.inherent  force  which  it  puts  forth  there  is  added  the  force 
imparted  hy  traditions  that  became  historical,  and  the  further 
force  imparted  by  the  fact  of  habits  of  thonght^at  became 
chronic  and  habits  of  action  that  became  muscular  almost,  both 
in  England  and  this  country  ages  before  1849.  But  when 
from  this  advanced  standpoint  the  fact  of  the  companionship, 
and  the  multiplied  coincidences  hereinbefore  referred  to,  have 
been  duly  weigihed,  and  when  it  has  been  considered  also  that 
there  is  no  question  of  ** absurdity"  or  of  "inconvenience" 
even  involved,  then  and  in  that  event,  if  any  doubt  lingers,  it 
can,  as  we  apprehend,  find  neither  justification  nor  apology  in 
any  rule  of  interpretation  recognized  by  law  nor  under  any 
rule  commending  itself  to  the  reason.  On  these  grounds, 
therefore,  we  hold  that  the  meaning  of  the  word  "vote"  in 
the  disputed  instance,  involves  the  act,  and  the  activities  of 
voting,  as  distinguished  from  its  mere  results.  Treating  the 
question  as  a  question  of  fact,  resolvable  on  the  principles  of 
eircumstantial  evidence — to  whitoh  predicament  it  bears  a 
manifest  resemblance — it  may  be  said,  and  truly  said,  that 
public  justice  has,  in  myriads  of  instances,  claimed  its  ex- 
tremest  dues  on  evidence  far  less  convincing. 

Before  leaving  this  subject  it  becomes  necessary  to  consider 
the  other  form  of  words  that  has  been  suggested  as  setting  forth 
the  object  on  which  the  action  of  the  transitive  verb  "  claims " 
constitutionally  terminates.  The  form  is  as  follows :  "  in  which 
he  claims  his  vote  shall  be  counted." 

First — The  words  "shall  be  counted"  are  not  in  the  Con- 
stitution as  framed  by  the  Convention  and  approved  by  the 
people.  By  the  insertion  of  the  words  the  Constitution  would 
be  amended — and  perhaps  improved,  and  perhaps  seriously 
damaged  in  the  large  and  in  the  long  run  —  but  in  no  sense 
would  an  insertion  of  them  be  an  interpretation  of  the  passage 
as  it  now  reads.  Phrases  supposed  or  alleged  to  be  of  equiv- 
alent import  may  be  advance  for  the  purposes  of  argument 
OF  illustration,  but  it  always  is  to  be  remembered  that  the 
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phrase  so  advanced  cannot  be  regarded  as  a  test  by  ]^hioh  the 
meaning  of  a  word  or  passage  occurring  in  a  written  docunjent 
is  to  be  interpreted. 

Second  —  But  the  words  "shall  be  counted*'  surest  nothing 
differing  in.-any  particular  from  the  fallacious  "consequence" 
or  the  equally  fallacious  "effect"  already  discarded.  But 
should  it  be  said  that  the  purpose  or  object  of  "claim"  in  the 
passage  suggested  is  the  mere  manual  process  of  counting  our 
reply  is  that  a  mere  official  coimting  of  votes  conducted  by 
public  functionaries  is  not  a  "vote,"  nor  is  it  any  part  of  a 
"vote^"  and  much  less  is  it  any  part  of  "his  vote."  There  is 
not  a  man  in  the  State  who  can  say  that  he  ever  cast  "his 
vote"  at  any  "election"  on  the  question  of  the  process,  as 
such;  and  as  to  the  results  of  the  process,  considered  as  a 
distinct  subject  matter  of  "claim,"  there  is  many  a  disap- 
pointed elector  who  can  testify  that  he  has  known  of  election 
results  arrived  at  by  coimting  that  were  never  any  part  of  the 
object  "claimed"  by  "his  vote." 

The  discussion  upon  the  meaning  of  the  word  "vote,"  in 
the  disputed  instance,  as  a-  detached  point,  terminates  here. 
Its  meaning  is  fixed,  and  if  the  word  is  to  be  struck  out,  there 
is  only  one  thing  that  can  properly  be  put  in  its  stead — and 
that  is  the  third  definition  in  full  detail,  the  entire  accuracy  of 
which  the  Constitution  itself  establishes. 

Under  the  aspect  which  the  question  has  now  assumed,  it  is 
brought  within  the  operation  of  a  general  principle,  to  which 
we  shall  for  a  moment  advert.  The  franchise  of  voting  is  a 
special  right,  or  power.  The  power  has  no  existence  inde- 
pendently of  the  restraints  imposed  upon  it  by  the  Constitu- 
tion; that  is,  no  existence  except  as  subject  to  the  peculiar 
method  prescribed  by  the  Constitution,  governing  its  practical 
exercise.  The  mode,  on  received  principles,  must  be  consid< 
ered  as  of  the  essence  of  the  power.  Now,  under  the  Constitu- 
tion there  is  but  one  method,  and  that  method  excludes  all 
others;  and,  therefore,  an  exercise  of  the  power  can  neither 
be  constitutionally  claimed,  nor  can  it  be  constitutionally  con- 
ceded, except  as  such  claim  shall  be  made  or  manifested  in  the 
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mode  or  after  the  constitational  method  of  the  power.  Accord- 
ing to  that  method,  when  the  Qovemment  meets  an  elector  at 
a  time  previonaly  appointed  by  itself,  for  the  purpose  of  learn- 
ing his  personal  choice,  he  can  neither  make  it  known  to  the 
Government,  nor  can  the  Government  consent  to  know  it, 
except  as  he  commimicates  it  by  vote  or  ticket  in  writings 
called  in  the  Constitution  a  '^  ballot^"  which  the  elector,  in  his 
own  prefer  person,  delivers  to  the  Government  by  the  act  of 
depositing  it  in  a  ballot  box  then  and  there  in  the  possession 
and  custody  of  the  Government  by  its  officers  duly  appointed; 
or,  alternatively,  by  actually  offering  so  to  deposit  it.  When 
a  ballot  has  been  so  actually  deposited,  or  has  been  so  actually 
offered  by  an  elector,  it  becomes  ^^his  vote"  in  the  sense  in 
which  these  words  are  used  in  the  first  section  of  the  Second 
Article  of  the  Constitution;  that  is,  an  expression  of  the 
elector's  choice  through  the  one  method  of  the  Constitution; 
and  as  all  other  methods  of  ^^  claiming  his  vote  "  are  forbidden, 
it  &II0W8  that  a  ballot  not  east  into  the  box  under  that  method 
is  utterly  idle. 

We  shall  now  reproduce  the  whole  passage  in  which  the 
phrase  ^^ claims  his  vote"  occurs,  and  then  restate  the  same 
passage  in  a  form  sufficiently  extended  to  include  within  it  all 
the  minor  conceptions  involved  in  the  word  ^^vote,"  and  on 
the  statement  thus  extended  shall  consider  the  question  of  what 
conclusion  follows  from  it  determining  the  main  question: 

"  A  citizen  ♦  ♦  ♦  who  shall  have  been  a  resident  of  the 
State  six  months  next  preceding  the  election,  and  of  the  county 
or  district  in  which  he  claims  his  vote  thirty  days,  shall  be 
entitled  to  vote,"  etc 

*^  A  citizen  *  *  *  who  shall  have  been  a  resident  of  the 
State  six  months  next  preceding  the  election,  and  of  the  county 
or  district  in  which  he  offers  or  performs  the  act  of  offering  to 
deposit,  or  in  which  he  performs  the  act  of  depositing,  a 
^ballot'  in  a  ballot  box,  shaU  be  entitled  to  vote  at  all  elec- 
tions," etc 

The  general  question  is,  where  is  the  act  of  offering  a  ballot 
to  the  Government^  or  the  act  of  depositing  a  ballot  in  a  ballot 
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box,  to  be  performed  ?  That  question  is  now  to  be  determined 
upon  the  constitutional  provision  as  above  extended,  and  it  can 
be  determined  only  by  inspection — that  is,  by  steadily  looking 
at^it  and  noting  the  responses  of  the  intuitions. 

Lest,  however,  the  inspection  should  be  embarrassed  by  some 
misgiving  as  to  the  accuracy  of  the  extended  statement,  we 
will  recast  the  statement,  using  the  very  language  of  the  Con- 
stitution, found  in  the  second  section  of  the  Tenth  Article: 

*'  A  citizen  *  ♦  *  who  shall  have  been  a  resident  of  the 
State  six  months  next  preceding  the  election,  and  of  the  county 
or  district  in  which  such  voter  shall  seek  (that  is,  perform  the 
act  of  seeking)  to  express  his  opinion  by  depositing  in  the  ballot 
box  a  ticket^  whereon  shall  be  written  or  printed''  certain 
words,  etc 

On  this  last  statement,  expressed  as  it  is  in  the  very  lan- 
guage of  the  Constitution,  and  on  the  terms  used  in  the  second 
statement,  which. terms  agree  with  the  terms  of  the  last  in 
every  material  particular,  as  well  as  on  the  first  statement, 
extracted  from  the  first  section  of  the  Second  Article,  which 
differs  from  neither  of  the  others  except  as  it  is  somewhat  more 
condensed,  it  is  in  our  judgment  entirely  manifest  that  the  act 
of  voting  is  to  be  performed  within  the  State  and  within  the 
county  or  district  in  which  the  qualified  elector  has  his  civil 
home. 

In  aid  of  this  conclusion,  we  deem  it  proper  here  to  add 
that  it  is  not  opposed  to  any  opinion  which  the  L^slature 
has  expressed  aa  yet;  but,  on  the  contrary,  the  Legislature 
has  sanctioned  the  conclusion  stated,  and  in  two  instances. 
The  Act  of  1863  and  the  Act  of  1864  are  both  framed  upon 
the  Vypothesis  of  its  truth.  The  provision  of  the  Acts,  re- 
spectively, which  bears  us  out  in  this  statement  is  as  follows*.* 
^^  Ballot  boxes  shall  be  opened  at  each  place  where  a  regiment 
shall  be  on  that  day  *  *  ♦  and  the  votes  so  given  at  such 
time  and  place  shall  be  considered,  taken  and  held  to  have 
been  given  by  them  in  the  respective  counties  of  which  they 
are  residents."  Had  the  Legislature  enacted  that  an  alien 
should  be  considered,  taken  and  held  to  be  a  citizen;  that 
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minors  should  be  considered,  taken  and  held  to  be  of  adult 
age;  that  for  voting  purposes  all  colors  should  be  considered, 
taken  and  held  to  be  white,  it  would  have  been  no  abuse  of 
terms  to  say  that  the  Act  bore  upon  its  face  an  admission  that 
the  Constitution  established  the  distinctions  whibh  it  was  the 
purpose  of  the  Act  to  efface,  and  as  clearly,  too,  as  though  the 
Act  had  contained  a  ^^  whereas,''  reciting  the  constitutional 
provision  at  length,  and  further  reciting  that  for  certain  rea- 
sons it  was  thought  proper  by  the  Legislature  to  suspend  the 
constitutional  rule  for  a  limited  time,  or  forever,  and  had  then 
proceeded  to  ordain  that  for  all  the  purposes  of  canvass,  and 
for  all  the  purposes  of  judicial  determination,  the  distinctions 
named  should  be  taken  and  deemed  as  utterly  (^literate. 

Judge  Bedfield,  of  the  Law  Register,  in  commenting  up<»i 
a  kindred  provision  in  the  New  Hampshire  statute,  which  the 
Supreme  Court  of  that  State  had  pronounced  unconstitutional, 
in  a  learned  review  of  the  opinion,  remarks  that  4iie  Act  con- 
tains ^'a  virtual  admission  upon  its  face  that  it  did,  unless  its 
provisions  could  be  construed  to  mean  something  else  besides 
what  their  words  expressed,  conflict  in  express  terms  with  the 
provisions  of  the  Constitution/'  So  then  it  appears  that  the 
only  issue  made  up  between  the  Act  of  1868  and  the  Consti- 
tution, or  between  the  judicial  and  the  legislative  departments 
of  the  Government,  is  as  to  the  power  of  the  latter  to  abro- 
gate an  admitted  constitutional  provision,  or  what  amounts  to 
the  same  thing,  to  abrogate  the  whole  instrument,  as  by  ordi- 
nanca  If  we  had  any  misgiving  as  to  the  absolute  correct- 
ness of  our  own  convictions  as  to  the  unconstitutionality  of  the 
Act  of  1863,  and  we  have  not,  the  legislative  sanction  which 
the  act  itself  exhibits  would  go  far  toward  removing  it 

We  now  propose  to  consider  the  decision  of  the  Supreme 
Court  of  Wisconsin  in  BUtte  ex  reL  Chcmdler  v.  Main,  that  of 
the  Supreme  Court  of  Iowa  in  Morrison  v.  Springer,  and  that 
of  the  Supreme  Court  of  the  State  of  Pennsylvania  in  Chase 
V.  M  tiler. 

The  fifth  section  of  the  Thirteenth  Article  of  the  Constitu- 
tion of  Wisconsin  is  as  follows:   ^^All  persons  residing  upon 


202  BOUBLAND  V.  HiLDBETH.  [Sup,  Ct 

Opinion  of  the  Court 

the  Indian  lands  within  any  county  of  the  State^  qualified  to 
exereiae  the  right  of  suffrage  under  the  Constitution,  shall  be 
entitled  to  vote  at  the  polls  which  may  be  held  nearest  their 
residence,  for  State>  United  States  or  county  officers ;  provided 
that  no  person  shall  vote  for  county  officers  out  of  the  county 
in  which  he  resides." 

The  Court  held  1}iat  the  proviso  did  not  mean  to  prohibit 
the  voter  from  being  allowed  to  cast  his  ballot  outside  of  the 
county  in  which  he  resided,  but  to  prohibit  him  from  voting 
for  officers  of  a  co^ty  in  which  he  did  not  reside.  We  have 
not  seen  the  opinion  delivered  in  the  case,  and  therefore  have 
no  knowledge  of  the  reasoning.  The  proviso,  considered  as 
detached  from  the  context,  presents  a  form  of  words  analogous 
to  those  presented  in  the  kindred  passage  of  our  own  Consti- 
tution; and  if  the  Court  determined  the  meaning  of  the  pro- 
viso ex  vi  terminorum,  and  without  reference  to  the  general 
rule  prescribed  in  the  body  of  the  provision,  and  without  any 
reference  to  or  reliance  upon  any  other  provision  contained  in 
the  Constitution  at  large  —  that  is,  if  all  the  grounds  of  the 
Wisconsin  judgment  were  like  those  upon  which  our  conclu- 
sions are  based,  then  the  two  conclusions  stand  opposed  to  each 
other  necessarily;  but  should  it  appear  that  the  grounds  are 
unlike  in  any  substantial  particular,  then  the  several  conclu- 
sions are  not  necessarily  opposed  to  each  other,  and  both  may 
be  correct.  We  can,  however,  very  well  conceive  that  the 
judgment  in  the  case  cited  was  not  based  upon  the  words  of 
the  proviso  alone,  but  that  those  words  were  construed  in  the 
light  thrown  upon  their  meaning  by  the  immediate  context, 
stating  the  general  rule,  and  of  which  rule  the  proviso  is  a  qual- 
ification. The  immediate  context  states  three  conditions  of 
fact,  upon  which  the  rule  of  voting,  as  unaffected  by  the  pro- 
viso, is  made  to  depend :  1st.  Domieil  in  a  county ;  2d.  Actual 
residence  on  Indian  lands  therein;  3d.  The  ^'nearest  polls'' 
— that  is,  the  nearest  point  or  place  at  or  in  which  the  Gov- 
ernment should  establish  a  poll;  and  the  Court  may  have  con- 
sidered that,  inasmuch  as  the  Constitution  did  not  describe 
that  point  otherwise  than  by  the  use  of  the  word  "nearest,'' 
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the  Legislature  was  left  at  liberty  to  fix  it,  in  its  discretion, 
either  within  or  without  the  county  of  the  elector's  residence, 
and  thus  liave  been  brought  to  a  conclusion  directly  opposite 
to  the  (me  it  would  have  reached  on  the  bare  terms  of  the  pro- 
viso. But  if  in  fact  the  Court  based  its  conclusions  upon  the 
proviso  as  detached  from  the,  context,  then  the  correctness  of 
the  conclusion  will  be  considered  in  connection  with  the  con- 
clusion in  the  Iowa  case,  which  C9nfe6sedly  had  no  other  basis. 

The  provision  of  the  Iowa  Constitution  is  as  follows: 
"Every  white  male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  resident  of  this  State 
m  iqonths  next  preceding  the  election,  and  of  the  county  in 
which  he  claims  his  vote  sixty  days,  shall  be  entitled  to  vote  at 
all  elections  which  are  now  or  may  be  authorized  by  law ; "  and 
the  Court  holds  that  the  provision  means  simply  that  ^^  a  per- 
son cannot  claim  to  be  an  elector  in  any  otlier  county  than 
where  he  has  such  residence;  that,  in  substance,  is  what  is 
meant  by  the  word  claims." 

There  are  tliree  propositions  maintained  in  the  opinion: 
Ist  That  the  object,  or  'heading  object,"  of  the  section  was 
"to  define  who  should  be  entitled  to  vote"  —  that  is,  as  we 
understaand  it,  to  define  the  qualifications  of  voters ;  2d.  That^ 
however,  the  particular  passage — ^'in  which  he  claims  his 
vote" — does  not  relate  to  electoral  qualification,  for  it  is  asked, 
"what  wei^t,  then,  shall  be  given  to  the  word  'claims?' 
Does  the  assertion  of  this  right  (the  right  of  suffrage),  or  a 
claim  to  exercise  it,  constitute  any  part  of  the  qualifications  of 
the  voter  t  In  other  words,  if  he  is  of  the  right  age,  sex  and 
color,  and  bas  the  requisite  residence,  is  he  not  a  qualified 
voter  though  he -may  not  claim  to  exeroise  that  right?  If  so, 
then  how  can  the  claim  of  a  ri^t  already  perfect,  add  to  itsi 
completeness?"  3d.  That  the  import  of  the  passage  is,  that 
"a  person  cannot  claim  to  be  an  elector  in  my  other  county 
than  where  he  has  bis  residence^ — which  means,  affirmatively 
stated,  that  a  person  who  is  a  citizen,  and  who  is  of  the  ri^t 
age,  sex  and  color,  and  who  has  resided  in  the  State  six  months, 
and  in  some  coimty  or  district  therein  for  thirty  days  next  pre- 
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ceding  the  election,  is  a  **  qualified  elector ''  of  that  county  or  * 
district,  and  of  no  other. 

We  have  already  indicated  our  assent  to  the  eorrectness  of 
tiie  second  proposition,  but  it  is  apparent  that  its  truth  is 
wholly  irreconcilable  with  the  truth  of  the  third — for  in  the 
one  it  is  asserted  that  the  passage  does  not  bear  upon  the  sub- 
ject of  electoral  qualification^  while  in  the  other  it  is  as  broadly 
asserted  that  it  does.  Further,  it  cannot  escape  notice  that 
some  of  tiie  prominent  terms  of  the  passage  to  be  interpreted 
are  not  found  in  the  third  proposition  as  stated,  and  particu- 
larly the  words  "his  vote"  are  wanting,  and  the  words  "to 
be  an  elector '^  are  substituted  as  the  constitutional  object  of 
the  word  "claims"  in  their  stead.  But  the  words  "to  be  an 
dector"  and  the  words  "claims  his  vote"  obviously  do  not 
mean  the  same  thing.  The  one  merely  involves  a  declaration 
of  personal  quality  or  character;  the  other  sets  forth  an  event 
brought  about,  or  to  be  brought  about,  by  an  elector  after  the 
character  has  been  acquired.  But  we  propose  to  further 
briefly  examine  the  reasoning  upon  which  the  concluBion  is 
based  that  the  disputed  passage  does  not  bear  upon  the  place 
where  the  act  of  voting  is  to  be  performed,  but  upon  electoral 
qualification  instead.  The  whole  reasoning  proceeds  upon  the 
word  "claims."  The  word  is  defined  as  im})orting  "the  de- 
mand of  a  right,  or  of  a  supposed  right,"  and  we  admit  the 
entire  correctness  of  the  definition.  It  is  then  said  that  "a 
ri^t  or  other  thing  may  be  asserted  (claimed)  by  words  or  by 
other  means."  This  as  an  abstract  proposition — and  that  is 
the  form  in  which  it  ia  put  —  is  unquestionably  true.  It  is 
then  stated  that  the  word  "claim"  (in  the  abstract)  by  no 
means  implies  that  place  or  presence  are  essential  to  its  potency 
or  complet^iess.  This  is  not  only  sound,  but  entirely  apparent 
also.  We  hold  it  to  be  quite  manifest,  that  there  are  many 
cases  in  which  the  citizen  may  make  known  his  preferences  to 
the  (Government  by  mere  verbal  statement,  and  that  there  are 
also  cases  in  whidi  he  may  express  his  personal  choice  to  the 
Government  on  matters  of  public  concern  by  a  note  in  writing 
sent  either  through  the  General  Post  Office  or  by  the  hand  of 
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a  messenger,  and  it  would  not  be  a  matter  of  the  slightest 
importance  whether  he  adopted  the  one  eonrae  or  the  other. 
If  the  public  mail  should  be  used,  it  obviously  would  be  of  no 
practical  consequence  whether  the  point  of  delivery  was  in  the 
county  or  district  or  even  in  the  State  of  the  citizen's  resi- 
dence; nor  would  it  be  of  any  constitational  or  other  publio 
concern  where  the  Government  functionary  to  whom  it  was 
addressed  should  happen  to  be  when  he  received  it.  So  far, 
the  opinion  obviously  engages  itself  in  laying  down  a  basis  of 
conclusion.  All  after  that  is  conclusion  merely.  The  basis  is 
found  in  the  word  "claim,**  as  detached  —  isolated.  The  opin- 
ion ascertains  and  declares  its  abstract  definition  to  be,  "to 
demand  a  right  or  supposed  right,"  without  in  any  manner 
involving  the  means  by  or  through  which,  or  tho  place  at 
which,  the  demand  is  made.  Having  determined  what  the 
word  includes,  and  also  that  it  does  not  include  a  certain  other 
thing  in  the  abstract,  the  opinion  concludes  not  only  by  de- 
daring  what  the  word  does  not  mean  as  it  stands  in  relation 
in  the  phrase  "in  which  he  claims  his  vote,"  but  by  stating 
affirmatively  what  the  whole  phrase  means  when  considered 
in  connection  with  its  context  We  have  no  disposition  to 
indulge  in  the  triflings  of  hypercriticism,  bat  much  prmninence 
has  been  given  to  this  opinion  in  argument;  it  has  been  repeat- 
edly pressed  upon  our  attention  as  a  ease  which  we  well  mi^t 
follow  as  authority,  even  if  it  did  not  exactly  accord  with  the 
convictions  resulting  from  our  own  reasonings;  and  in  order 
to  determine  whether  we  eould  follow  it  without  seriously 
imperilling  the  whole  of  that  moot  important  branch  of  the 
law  which  relates  to  the  construction  of  Wilh,  oontracts,  stat- 
utes,  and  Constitutions,  we  have  felt  it  our  duty  rather  dian 
our  privil^e  to  subject  the  opinion  to  the  same  test  to  which 
we  hereby  subject  our  own* 

As  to  the  oondusion  drawn  by  the  opinion  in  question  from 
the  purely  abstract  definition  named,  we  submit  that  it  is  a 
mm  seqmter  to  the  whole  extent  of  the  terms  in  which  it  ia 
stated.  Let  the  process  as  such  be  inspected.  The  genexnl 
question  involves  the  meaning  of  a  phrase  containing  some 
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fifteen  words  as  related  to  the  disputed  question  of  place. 
Some  ten  of  the  words  are  prominent  as  nouns  or  verbs^  with 
other  words  interspersed  showing  the  relations  between  them. 
The  opinion  begins  by  taking  one  of  the  more  prominent  words 
out  of  its  position  in  the  phrase  and  ascertains  its  definition  in 
the  abstract,  and  from  that  definition  alone  determine  the 
conjoint  force  of  all  the  words  as  they  stand  in  relation.    The 
conclusion  may  be  rights  or  it  may  be  wrong,  but  to  every 
intent,  whether  practical  or  conceivable,  the  question  is  left 
just  where  it  lay  in  the  beginning,  that  is  to  say  in  hypothesis. 
The  so  called  conclusion  is  one  only  in  name;  in  fact,  it  is  the 
original  question  itself  in  the  guise  of  conclusion.     Our  pur- 
pose has  not  been  to  examine  into  the  correctness  of  that  con* 
elusion  here,  for  that  we  have  done  already  and  in  advance; 
but  on  the  other  hand,  our  main  purpose  has  been  to  test  the 
accuracy  of  our  own  conclusion  by  looking,  not  at  the  bare 
conclusion  of  another  tribunal,  but  by  looking  at  the  reason- 
ing adduced  in  support  of  it;  and  we  cannot  surrender  our 
own  oonvictions  merely  on  the  authority  of  the  case  named, 
inasmuch  as  it  nowhere  brings  them  to  the  test  of  just  chal- 
lenge.   We.  have  a  further  remark  to  make  touching  the  opin- 
ion before  finally  leaving  it    While  it  is  true  abstractly  that 
there  is  a  diversity  of  modes  in  which  a  person  may  claim  a 
real  or  supposed  right,  still  the  opinion  xnakes  no  idlusion  to 
the  fact  that  by  the  Constitution  of  Iowa,  as  by  our  own,  there 
is  but  one  mode  by  which  an  elector  can  daim  his  vote,  and 
that  is  by  the  voter's  depositing  or  offering  to  deposit  a  ballot 
in  person  in  the  ballot  box.    And  again,  the  opinion  nowhere 
touches  the  word  'Wote,"  either  as  detached  or  as  it  stands  in 
the  Constitution.     The  meaning  of  that  word  as  it  stands  in 
position  is  not  only  entitled  to  consideration,  but  in  our  judg- 
ment it  presents  one  of  the  pivots  of  decision.    It  is  the  con- 
stitutional object  of  the  transitive  verb  '^  daims,''  and  the  fact 
cannot  be  got  rid  of*    And  here  we  cannot  fail  to  notice  that 
the  argument  submitted  for  the  appellants  also  overlooks  both 
of  the  points  to  which  we  have  just  alluded. 

On  these  grounds  we  do  not  feel  at  liberty  to  surrender  our 
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own  oonvictionSy  and  puisne  a  oonrse  which  wdd,  in  our  judg- 
menty  throw  the  whole  law  relating  to  the  oanatmction  of  written 
instruments  into  hopeless  confusion. 

The  Pennsylvania  case  previously  referred  to  here  claims  a 
moment's  attention.  The  Ckmstitution  of  Pennsylvania  uses 
the  word  "offers,"  where  ours  uses  the  word  "claims."  We 
have  concluded  that  under  our  Constitution  there  is  no  mode 
of  claiming  a  vote,  except  by  offering  it,  and  it  follows  that 
the  word  "claims,"  as  it  stands  in  oar  Oonstitution,  is  con- 
sidered as  the  ^Lact  equivalent  of  the  word  "offers;"  there- 
fore, the  correctness  of  our  final  deduction  is  sustained  by  the 
Pennsylvania  decision.  The  correctness  of  that  decision  has 
never  been  doubted,  and  it  has  met  the  approval  of  the  learned 
editors  of  the  Law  Register.  In  the  Connecticut  case  cited 
by  the  appellants,  the  Supreme  Court  of  that  State  expressed 
its  concurrence  in  die  doctrine  of  the  Pennsylvania  decision 
most  emphatically.  Speaking  of  time  and  place,  the  Court 
say:  "In  Pennsylvania  the  place  was  only  prescribed  by  the 
Constitution,  but  that  was  sufficient  to  render  an  Act  of  the 
L^;islature  authorizing  a  reception  of  the  soldiers'  votes  out 
of  the  State  invalid."  And  in  the  Iowa  ease  even  the  Penn- 
sylvania decision  is  spoken  of  in  terms  of  approbation,  for  the 
Court  say:  "Mr.  Justice  Woodward^  in  the  case  of  Chase  v. 
MHier,  in  what  must  be  admitted  to  be  a  very  able  and  almost 
exhaustive  opinion,  holds  that  the  law  allowing  soldiers  to  vote 
outside  of  the  boundaries  of  the  State  is  in  conflict  with  this 
section  of  the  Oonstitution  (referring  to  the  Pemi^lvania  pro- 
vision) and  is  therefore  null  and  void."  So  it  appears  that 
the  very  eases  relied  on  for  the  purpose  of  showing  the  incor- 
rectness of  our  conclusion,  themselves  recognize  the  correctness 
of  a  decision  that  sustains  it. 

We  have  postp(med  an  lamination  of  the  purely  grammat- 
ical argument  which  has  been  suggested  until  it  could  be  con- 
veniently confronted  with  the  case  just  cited.  The  reasoning 
is  too  elaborate  and  refined  to  enable  us  to  review  it  here  in 
full  detail,  but  in  substance  it  comes  to  this:  That  the  pa»- 
sage  "  in  which  he  daims  his  vote  "  is  a  "  prepositional  phrase," 
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and  that  the  wordfi  "county''  and  "district"  are  "ita  objects 
of  relation;"  and  from  these  premises  the  conclusion  is 
deduced  that  the  provision  performs  the  office  of  designating 
the  particular  county  or  district  in  which  the  fact  of  a  thirty 
days'  residence  must  transpire  in  order  to  make  the  subject  of 
the  sentence  "  a  qualified  elector."  In  so  far  as  the  reasoning 
is  based  upon  the  language  of  the  Constitution,  it  begins  and 
ends  in  the  forgoing  grammatical  exposition.  The  answers 
are  as  follows :  1st.  The  argument  is  inherently  weak  as  being 
purely  grammatical  2d.  The  conclusion,  however  it  may  be 
in  accordance  with  the  premises  assumed,  is  obviously  falla- 
cious when  considered  in  itself,  as  a  proposition  of  law.  Is  it 
true  that  the  Constitution  of  this  State,  either  in  the  disputed 
passage  or  elsewhere,  "designates"  the  particular  county  or 
district  in  which  the  fact  of  a  thirty  days'  residence  "must" 
transpire  "in  order"  that  a  citizen  may  take  on  the  character 
of  a  qualified  elector?  8d.  However  the  phrase  in  question 
may  be  "prepositional"  it  is  apparent  that  the  corresponding 
phrase  in  the  Constitution  of  Pennsylvania  was  affected  with 
the  same  infirmity;  and,  4th.  Nothing  can  be  claimed  on  the 
ground  of  the  assumed  "  prepositional "  character  of  the  eocpres- 
sion  in  the  case  stated,  that  must  not  be  conceded  to  tlie  one 
of  like  quality  (by  parity)  in  the  provision:  "A  duly  quali- 
fied grantee,  who  shall  have  recorded  his  deed  in  the  county 
in  which  the  land  is  located  shaU  be  entitled  to  priority," 
etc  The  "prepositional  phrase"  there,  instead  of  "desig- 
nating" the  "particular"  county  where  the  land  "must"  bo 
located  "in  order"  to  entitle  the  grantee  to  priority,  very 
clearly  designates  tlie  place  at  which  the  act  of  registration  is 
to  be  performed. 

But  another  ailment  has  been  advanced  which,  when 
analyzed  comes  to  this,  that  if  our  .Oonstitulion  fixes  the  place 
of  voting  by  force  of  the  language  in  question,  then  the  Con- 
stitutions of  New  York  and  Kentucky  are  tautological  or 
redundant,  inasmuch  as  it  follows  that  those  Constitutions,, 
respectively,  repeat  themselves  on  the  question  of  place.  In 
the  first  place  we  do  not  appreciate  the  force  of  the  reascxiing. 
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and  in  the  second  place  it  proceeds  upon  an  entire  mistake  of 
fact,  as  any  one  may  see  by  referring  to  the  Second  Article  of 
the  Constitution  of  ITew  York,  and  the  eighth  section  of  the 
Second  Article  of  the  Constitution  of  Kentucky. 

An  argument  has  also  been  asserted,  which  is  based  upon 
what  may  be  called  the  history  of  constitutional  changes  in 
two  or  three  of  the  States  during  the  last  half  century  —  but 
the  argument  is  too  remote  and  the  grounds  are  too  evasive 
to  require  serious  consideration.  Qrounds  of  the  quality 
named,  find  no  recognition  in  the  rules  of  interpretation  pre- 
viously cited. 

Our  attention  has  been  called  to  the  case  of  Capen  v.  JPa9- 
ter,  12  Pick.  485,  but  the  only  point  decided  in  that  case  was, 
that  the  Massachusetts  statute,  requiring  a  registration  of  voters, 
was  not  in  conflict  with  the  State  Constitution. 

We  have  considered  the  argument  drawn  by  counsel  from 
the  eighteenth  section  of  the  Eleventh.  Article  of  the  Constitu- 
tion. "The  privilege  of  free  suffrage  shall  be  supported  by 
laws  regulating  elections,  and  prohibiting,  under  adequate 
penalties,  all  undue  influence  from  power,  bribery,  tmnnlt  or 
other  iinproper  practices."  It  is  said  that  "  the  power  to  regu- 
late elections  implies  the  power  to  provide  the  necessary  means 
by  which  all  electors  may  vote;''  but  in  our  judgment  the 
scope  of  the  implication  is  narrowed  by  the  positive  provision 
of  Article  Second,  which  we  have  discussed,  and  to  the  extent 
named. 

Were  it  necessary  the  correctness  of  the  oondusicm  at  which 
we  have  arrived  might  be  vindicated  by  reference  to  another 
constitutional  provision.  By  section  two,  Article  II,  "  electors 
shall  in  all  cases  except  treason,  felony,  or  breach  of  the  peace, 
be  privileged  from  arrest  on  the  day  of  election,  during 
their  attendance  at  such  election,  and  going  to  and  returning 
therefrom." 

This  section  treats  of  attendance  at  elections,  in  coimection 
with  the  impediment  of  arrest  on  civil  process,  whereby  such 
attendance  would  or  might  be  prevented,  and  exempts  electors 
from  such  arrest,  leaving  thena,  bowevear,  subject  to  arrest  fqr 
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treason,  felonies,  and  breacli  of  the  peace.  From  arrest  on 
civil  process,  the  voters  are,  in  the  language  of  the  section, 
**  privileged."  But  if  the  act  of  voting,  oonstitutionallj  con- 
sidered, can  be  performed  on  California  aooonnt,  outside  of  ike 
State's  jurisdiction,  it  would  not  be  true  that  the  person  thus 
voting  in  a  sister  State,  or  on  national  territory,  or  within  the 
limits  of  a  foreign  nation  would  be  exempt  from  arrest  in 
civil  cases  on  the  score  of  the  "privilege,*'  secured  in  "all 
cases  "  by  our  Constitution^  to  electors  whom  it  regards  as  hav- 
ing the  right  to  go  on  election  days  to  the  polls  and  deposit 
their  votes  in  its  ballot  boxes.  The  admitted  immunity  of  such 
extra-territorial  voters  from  arrest,  on  California  process,  wonld 
not  find  its  source  in  the  "privilege"  provided  for  in  section 
two,  but  would  result  from  the  fact  that  they  were  beyond  the 
reach  of  our  civil  justice.  Nor  would  their  immunity  from 
arrest  on  our  civil  process  be  limited  to  the  day  of  election, 
but  would  include  every  day  of  the  year.  Nor  would  their 
exemption  be  confined  to  freedom  from  arrest  on  our  civil  pro- 
cess, but  would  comprehend  arrests  on  California  process  for 
the  very  crimes  to  which  section  two  provides  in  terms  that 
the  exemption  shall  not  extend.  The  result  is  too  obvious  1o 
be  mistaken.  If  a  valid  election  for  home  officers  can,  under 
our  Constitution,  be  held  either  in  whole  or  in  part  outside  of 
our  territorial  jurisdiction,  in  so  far  as  the  voters  participating 
in  such  election  are  concerned,  the  section  in  question  contains 
an  impossible  provision.  The  section  states  no  distinction  be- 
tween elections  or  electors,  but  applies  itself  in  terms  to  all 
elections  and  to  all  electors,  known  as  such  in  constitutional 
idea.  Looking  at  all  the  possible  electors  in  bulk  and  consid- 
ering them  all  as  within  and  as  acting  within  the  jurisdiction 
on  the  day  of  election,  the  section  extends  to  them  all  a  "privi- 
l^e"  which,  on  one  of  the  adversary  hypotheses  here  pre- 
sented, would  be  of  great  practical  moment  but  under  the 
other  would  be  not  only  unavailable,  but  destitute  of  all  intel- 
ligible design.  We  do  not  put  the  argument  here  upon  the 
ground  that  if  it  should  be  admitted  that  the  Legislature  has 
ilM  power  to  fix  the  place  of  votings  that  it  mi|^t  abuse  tibe 
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power^  and  therefore  that  the  power  should  be  denied,  but 
upon  the  ground  that  the  hypothesis  that  the  power  exi£»ts 
is  irreconcilable  with  the  express  provisions  of  section  sec* 
end. 

So  far  we  have  made  little  allusion  to  the  fact  that  the  per- 
sons to  whom  the  Act  of  1863  relates  are  soldiers  in  the  ser- 
vice of  the  United  States,  and  we  have  omitted  to  do  so  for  the 
reason  that  the  section  of  Article  IE  of  the  Constitution, 
already  considered,  suggests  no  distinction  between  one  class 
of  voters  and  another.  The  standard  of  qualifications  erected 
by  those  sections  stands,  so  far  as  those  sections  are  concerned, 
as  the  common  measure  of  all  voters  alike,  and  the  require- 
ment involved  in  those  sections,  that  every  voter  shall  offer  his 
vote  in  the  county  or  district  in  which  he  resides,  is  a  rule 
dictated  to  every  man  who  claims  the  suffrage. 

But  it  is  urged  that  by  section  four.  Article  11,  duly  quali* 
fied  voters  of  this  State,  employed  in  the  service  of  the  IJnitod 
States  and  being  absent  from  the  State  by  reason  of  the  exi- 
gencies of  such  service,  are  specially,  exempted  from  the  opera- 
tion of  the  general  rule  established  by  the  previous  seetiona  of 
the  same  Article.    This  section  is  as  follows: 

^'Sxc.  4.  For  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence  while  employed  in  the  service  of  the  United 
States;  nor  while  engaged  in  the  navigation  of  the  waters  of 
this  State,  or  of  the  United  States,  or  of  the  high  seas;  nor 
while  a  student  of  any  seminary  of  learning;  nor  while  kept 
at  any  almshouse,  or  other  asylum,  at  public  expense;  nor 
while  confined  in  any  public  prison.'' 

And  section  nineteen.  Article  XI,  extends  the  benefit  of  the 
proviaon  to  persons  absent  in  tbe  service  of  the  State. 

We  shall  not  undertake  to  Teply  categorically  to  the  argu- 
ment of  the  counsel  for  the  appellants,  based  upon  this  sec- 
tion; but  shall  proceed  at  once  to  a  brief  exposition  of  our 
own  views  of  its  meaning. 

It  is  obvious  that  the  section  does  not  add  to  the  tests  of 
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qualification  as  established  bj  section  one  of  the  same  Article. 
It  is  obvious,  also,  that  it  does  not  diminish  the  number  of 
those  tests,  or  in  any  manner  vary  their  quality.  Assuming, 
then,  that  the  standard  of  qualification  applicable  to  persona 
in  the  service  of  the  State,  or  of  the  United  States,  or  engaged 
in  navigating  the  waters  of  this  State,  or  of  the  United  States, 
or  of  the  high  seas,  on  their  own  private  account,,  and  appli- 
cable, also,  to  students  attending  seminaries  of  learning,  is  no 
other  or  different  standard  than  that  which  section  one  applies 
to  aspirantb  to  the  suffrage  without  distinction,  the  question 
comes:  What  is,  then,  the  distinctive  function  of  section 
four?  In  what  exact  stead  does  it  stand?  The  section 
answers  these  questions  with  great  explicitness.  None  of  the 
persons  whom  the  section  describes  shall  "lose  their  resi- 
dence "  by  their  absence.  The  qualification  of  residence  hav- 
ing once  been  attained  to  by  a  person  falling  within  any  one 
of  the  classes  named,  that  qualification  shall  sustain  no  detri- 
ment by  reason  of  absence,  and  therein  the  section  affirms  the 
rule  of  the  common  law,.  The  section  does  not  contemplate 
soldiers  as  such,  or  in  any  manner  touch  them  as  such.  Thev 
are  within  the  section  simply  for  the  reason  that  they  are 
"persons  employed  in  the  service  of  the  United  States.^* 
The  section  includes  also  within  its  beneficent  range  all  per- 
sons engaged  in  navigating  our  internal  waters  for  their  own 
advantage,  and  the  waters  of  the  United  States  and  high  seas 
as  well.  Scholars  at  School  are  within  it.  The  inmates  of 
almshouses  and  other  asylums  at  public  expense  are  within  it, 
and  the  section  even  saves  the  legal  residence  of  the  prisoner 
from  deterioration  during  the  confinement  which  holds  him 
back  from  the  polls.  The  section  is  enabling  to  no  one.  It 
gives  no  new  right — it  reissues  no  old  right  or  new  and  easier 
conditions  —  but  simply  perpetuates  a  quality  already  won  as 
against  an  absence  that  otherwise  might  bring  it  to  question. 
How,  then,  does  this  section  touch  the  point  of  contest  here? 
That  point  does  not  relate  to  any  one  of  the  qualifications 
upon  which  the  right  of  suffrage  is  conditioned,  but  to  the 
question^  where  shall  the  elector,  in  whom  the  right  to  vote 


Oct.,   1864.]  BOUBLANB    V.    HiLDBSTH.  213 


Opinion  of  the  Court. 


is  fuDy  vested,  exercifle  that  right  i  It  is  a  question  of  place ; 
rigidljy  it  IB  a  question  of  venue,  and  section  four  exhausts 
itself  upon  a  topic  of  different  impression  and  substance. 

But,  farther,  if  the  Legislature  is  bound  by  section  four  (as 
is  oontended  by  the  appeUanta)  to  send  the  ballot  box  to  the 
Boldier  wherever  he  may  be  found,  why,  by  parity  of  reason- 
ing, is  not  the  Legislature  at  liberty  to  send  ballot  boxes  to 
qualified  electors  of  this  State  employed  in  the  civil  service 
of  the  State  or  of  the  National  Gk>vemment,  and  absent  from 
the  State  by  the  exigencies  of  that  employment?  And  why 
is  not  the  L^slature  at  liberty,  by  force  of  the  same  section, 
to  open  ballot  boxes  at  all  convenient  points  within  the  State 
for  the  accommodation  of  the  navigators  of  our  internal 
waters  absent  from  their  respective  counties  or  districts  on 
the  day  of  election!  And  also,  to  ahswer  the  just  claims  of 
our  navigators  on  the  hi^  seas,  by  sending  ballot  boxes  with 
th^QQi  or  in  pursuit  of  them?  And  so,  also,  as  to  the  sick  in 
Hie  hospitals,  the  inmates  of  asylums,  and  as  to  prisoners  not 
disfranchised  by  the  nature  of  their  offenses. 

A  word  further,  and  this  opinion  will  be  concluded.  To  a 
certain  extent  the  case  is  argued  in  the  brief  filed  for  the  appel- 
lants as  though  a  question  of  disfranchisement  of  the  California 
volunteers  was  involved,  and  that  our  decision  went  to  their 
disfranchisement.  If  it  be  so,  however  we  may  regret  it  as 
individuals,  we  have  no  power  to  prevent  it  as  Judges.  But 
the  case  raises  no  such  question,  nor  does  this  decision  involve 
any  such  consequences.  Though  opportunity  to  vote  at  cur- 
rent elections  has  been  lessened,  still,  diminished  opportunity 
of  exercising  a  right  is  in  no  just  sense  a  divestiture  of  it  Nor 
does  the  admitted  fact  that  the  volunteers  cannot  vote  with  the 
same  faolity  in  their  new  relation  as  in  the  old  one — in  war  as 
conveniently  as  in  peace — result  in  the  remotest  degree  from 
any  provision  of  the  Constitution  inserted  for  the  purpose  of 
discrediting  qualified  deetors  of  the  State  enlisting  in  the 
national  armies;  but,  on  the  contrary,  the  soldier's  diminished 
facility  of  voting  is  attributable  solely  to  the  accident  of  his 
absence.     It  is  true  of  those  employed  in  the  civil  service  of 
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the  Government  as  well  as  of  those  who  axe  engaged  in  its 
militarj  service,  and  it  is  true,  also,  of  electors  at  large,  that 
they  are  often  kept  from  the  polls  by  considerations  of  nrgent 
convenience  —  by  absence,  voluntary  or  compelled  —  and  by  a 
great  diversity  of  obstacles  which  th^  could  not  surmount  if 
they  would,  and,  perhaps,  would  not  if  they  could.  Consid- 
ered in  this  point  of  view,  there  is  absolutely  no  impediment 
or  possibilities  of  hindrance  affecting  the  military  vote  that  do 
not  affect  the  whole  civil  vote  in  like  manner;  or,  if  there  is 
any  difference  between  them,  it  is  or'^  of  degree  only. 

The  record  shows  that  five  hundred*  and  forty  votes  were 
cast  for  York  for  the  office  of  Assessor  in  District  Number 
One,  and  that  five  hundred  and  .nineteen  votes  were  cast  for 
Weinbeer,  who  was  the  rival  candidate  for  the  same  office.  Of 
the  five  hundred  and  forty  ballots  cast  for  York,  forty  were 
cast  by  soldiers  under  the  Act  of  1863,  and  on  that  ground  are 
to  be  rejected  —  leaving  five  hundred  votes  only  standing  to  the 
credit  of  York,  and  that  number  is  overcome  by  the  five  hun- 
dred and  nineteen  standing  to  the  credit  of  Weinbeer.  But  it 
is  alleged  by  the  appellant,  York,  that  Weinbeer^s  vote  should 
be  reduced  by  deducting  thirty-five  votes  therefrom,  cast  for 
him  at  Phcenix  Reservoir,  on  the  ground  of  certain  allied 
malconduct  on  the  part  of  the  Inspector,  in  the  matter  of  tran^ 
mitting  the  votes  to  the  Ooantj  Clerk. 

It  is  admitted  that  the  votes  in  question  were  cast  by  duly 
qualified  electors,  on  lawful  occasion  and  at  the  proper  place. 
These  facts  being  found,  their  effect  cannot  be  defeated  by 
reason  of  the  mere  official  delinquency  of  the  Inspector.  (8 
Cowen,  102;  4  Oowen,  297;  20  Wend.  12;  6  Denio,  40»;  14 
Barbour,  267;  8  N.  Y.  67.) 

The  appellants  further  insist  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

All  the  cases  were  heard  and  determined  upon  an  agreed 
statement  of  facts,  and  the  only  question  before  us  in  error  is, 
whether  the  agreed  statement  will  support  the  judgment — and 
to  the  sufficiency  of  the  facts  stated  therein  no  objection  is  taken* 

The  judgments  are  respeedvely  affirmed. 
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Sawveb,  J.,  concurring. 

Without  repeating  the  accurate  and  exhaustive  anal;ysi8  of 
the  disputed  passage  of  the  Constitution  contained  in  the  opin- 
ion of  my  associate,  Mr.  Justice  Shafter,  (in  which  I  concur^ 
I  propose  to  state  briefly  and  in  more  general  terms  the  con* 
elusions  at  which  I  have  arrived. 

The  leading  rules  of  construction  stated  and  relied  on  by 
the  appellant's  counsel  are  fully  conceded;  and  especially 
that,  wherever  there  is  a  reasonable  doubt  as  to  whether  an 
Act  of  the  Legislature  is  constitutional  or  not,  the  law  should 
be  sustained.  Such  is  the  united  voice  of  a  multitude  of  au- 
thorities, and  I  do  not  question  the  rule.  I  also  yield  assent 
to  the  proposition,  that,  if  there  is  no  restriction  in  the  Con- 
stitution, either  expressly  or  by  fair  implication,  upon  the 
power  of  the  Legislature  to  determine  Uie  place  ^ribfire  an 
elector  must  exercise  his  right  of  suffrage,  then,  electors  may 
be  authorized  by  the  Legislature  to  cast  their  votes  outsi^^e  of 
the  limits  of  the  counties  or  districts  in  which  they  reside^  or 
outside  of  the  State. 

The  question,  then,  is,  does  the  Constitution  expressly  or  by 
plain  implieation,  restrict  the  powers  of  the  Legislature  in  thia 
lespeott 

Tn  examining  the  Constitution  with  a  <view  of  determining 
llie  question  at  issue,  we  must  look  to  the  language  of  the 
instrument;  but  the  language  must  be  construed  according  to 
its  ordinary  signification,  when  used  with  reference  to  similar 
eubjcts,  as  understood  at  the  time  when  that  instnmient  was 
framed.  We  are  entitled  and  required  to  take  notice  of  the 
history,  condition  and  circumstances  of  the  country  prior  to 
and  at  the  time  of  its  adoption. 

California  had  recently  and  suddenly  become  populated  by 
immigTijLkib  from  every  State  in  the  Union,  who  had  from  the 
time  of  their  earliest  recollection  been  accustomed,  in  the 
various  States  from  whidi  they  came,  to  popular  elections. 
These  sr^ems  of  elections  had  been  in  use  by  tlieir  fathers 
from  the  earliest  settlement  of  this  contiaent,  and  with  greater 
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OP  less  limitations  and  restrictions  in  the  countries  from  which 
many  of  their  ancestors  emigrated.  The  univeraal  mode  of 
manifesting  the  will  of  the  qualified  elector  was  by  vote,  and 
the  vote  might  be  given  in  a  variety  of  ways — as  by  ballot, 
by  the  voice,  by  a  showing  of  hands,  or  dividing — a  part  go- 
ing to  one  side  and  a  part  to  tiie  other.  The  last  two  modes, 
however,  were  confined  to  officers  and  matters  of  minor  impor- 
tance, except  in  legislative  and  other  deliberative  bodies.  In 
elections  by  the  people  of  all  important  officers,  the  only  mode 
of  voting  known  was  by  ballot,  or  by  the  living  voice.  In 
private  corporations,  and  only  in  such  cases,  stockholders  were 
allowed  to  vote  by  proxy*  And  so,  also,  in  the  House  of  Lords 
in  England,  by  license  of  the  king,  a  peer  was  authorized 
to  give  another  peer  his  proxy  to  vote  for  him  in  his 
absence.  But  the  principal,  or  his  proxy,  was  required  to  be 
present.  In  the  election  of  all  civil  officers,  however,  in  every 
State  in  the  Union,  the  personal  presence  of  the  elector  was 
required  at  the  place  established  by  law  for  receiving  votes, 
whether  the  vote  was  by  ballot  or  by  the  voice,  and  these 
elections  were  always  held  within  the  district  for  which  the 
officers  were  elected.  The  very  idea  ol  an  election  embraced 
the  idea  of  a  place  appointed  within  the  district  for  the  meet- 
ing of  the  voters,  persons  appointed  to  receive  and  register  the 
votes,  and  the  presence  of  the  elector  in  person  to  oflFer  or 
claim  his  vote,  to  deposit  his  ballot,  or  announce  his  choice  by 
the  living  voice.  Men  had  no  other  conception  of  the  process 
of  voting,  or  of  offering  to  vote,  or  of  claiming  their  votes. 
This  conception  and  these  ideas  were  nec(  <^5;arily  in  the  minds 
of  the  men  who  framed  our  Constitation,  and  of  the  people 
when  they  adopted  it  They  knew  no  oAer  mode  of  voting, 
or  of  offering  to  vote,  or  of  claiming  their  votes,  and  used  the 
terms  relating  to  the  subject  with  reference  to  these  concep- 
tions, and  in  the  sense  in  which  they  had  bees  accustomed  to 
employ  them,  and  in  no  other. 

The  mode  of  voting  established  by  the  Constitation  is  bv 
ballot,  and  there  can  be  no  possible  difference  of  opinion  as  t" 
what,  in  the  minds  of  the  people  who  adopted  the  Ooutitu* 
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tion,  oonstitnted  the  process  of  voting  by  ballot.  With  these 
ideas  of  those  who  framed  and  adopted  the  Constitution,  and 
this  understanding  of  the  process  of  voting  in  view,  the  dis- 
puted passage  must  be  examined.  The  solution  of  the  ques- 
tion as  to  whether  the  Constitution  puts  any  limitation  upon 
the  place,  at  which  the  process  of  voting  is  to  be  performed, 
must  depend  mainly  upon  the  construction  to  be  given  to  the 
pJirase  **in  which  he  claims  his  vote,"  in  the  connection  in 
which  it  stands.  According  to  the  well  settled  rules  of  con- 
Htmction,  some  meaning,  some  effect,  must,  if  possible,  be 
given  to  it.  It  has  some  office  to  perform.  What  is  it?  It 
is  perfectly  clear  to  my  mind  that  it  forms  no  part  of  the  qual- 
ification of  the  elector,  for  under  the  Constitution  a  man  can 
be  a  qualified  elector  without  claiming  his  vote  at  all.  If  a 
white  male  citizen  of  the  age  of  twenty-one  years  has  resided 
in  the  State  of  California  six  months,  and  in  the  County  of 
Sacramento,  or  any  other  county,  thirty  days  next  preceding 
an  election,  he  is  a  qualified  elector,  whether  he  claims  his 
vote  or  not-  If  residence  in  the  State  six  months,  and  in  any 
countjr,  no  matter  which,  for  a  period  of  thirty  days,  is  suffi- 
deiit  to  give  him  the  right  to  vote,  then  the  fact  of  claiming 
his  vote  is  no  element  in  the  qualification.  Nor,  is  a  phrase 
which  does  not,  and  cannot,  express  an  element  in  the  qualifi- 
cation of  a  voter,  a  natural,  convenient  or  proper  one  to  use  for 
the  purpose  of  describing  or  denoting  a  qualification.  There 
is  but  one  State,  hence,  residence  in  that  particular  State  is 
required,  but  there  are  many  counties  or  districts,  but  resi- 
dence is  not  required  to  be  in  any  given  county,  and  for  this 
reason  no  particular  county  need  be  designated.  To  describe 
the  qualification,  it  is  only  necessary  to  say  a  white  male  citi- 
zen who  has  resided  in  the  State  six  months,  and  in  ^^  a  county," 
or  "some  county,"  or  ''any  county,"  thirty  days  shall  be  enti- 
tled to  vote.  In  the  Constitution  of  Maryland  the  term  "  any 
county"  is  used.  Thus:  Every  free  white  male  citizen,  etc., 
who  shall  "have  been  one  year  next  preceding  the  election  a 
resident  of  the  State,  and  for  six  months  a  resident  of  the  City 
of  Baltimore,  or  of  any  county  in  which  he  may  offer  to  vote/^ 
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etc.,  shall  be  entitled  to  vote,  etc  Here  tbe  qualification 
would  certainly  have  been  complete  had  that  part  of  the  sen- 
tence terminated  with  the  words  "any  county.''  The  phrase 
immediately  following  could  by  no  possibility  add  anything  to 
the  qualification. 

In  the  Constitution  of  Georgia^  the  clause  is,  ^^  shall  havo 
resided  six  months  within  the  coimty/'  and  there  terminateSy 
without  any  such  phrase  as  "in  which  he  claims''  or  "offers 
to  vote."  The  phrase  is  not  necessary,  then,  to  complete  the 
qualification  by  designating  any  particular  county.  I  can 
conceive  of  no  office  which  the  phrase  "m  whidh  he  may 
offer  to  vote'*  in  the  Constitution  of  Maryland  can  perform, 
unless  it  be  to  indicate  the  county  in  which  the  offer  must  be 
made  and  the  vote  cast  So  in  our  own  Constitution  the 
phrase,  "in  whiek  he  claims  his  vote/*  is  no  part  of  the  qualifi- 
cation of  the  voter,  as  we  have  seen,  for  he  is,  and  necessarily 
must  be  fully  qualified  before  he  is  ^ititled  to  '^  claim  his 
vote"  at  all,  and  I  am  unable  to  assign  any  meaning  to  it, 
unless  it  was  designed  to  indicate  the  county  or  district  in 
which  the  right  of  voting  must  be  exercised,  and  thus  by  a 
flingle  phrase  to  link  the  right  of  suffrage  to  the  locality 
within  which  it  must  be  enjoyed.  It  appears  to  me  to  be  no 
argument  against  this  construction,  that  the  qualification  of 
the  voter  and  the  limits  of  the  place  within  which  the  right 
of  suffrage  is  to  be  exercised,  are  expressed  in  a  single  sen- 
tence. Constitutions  are  but  the  skeletons  of  systems  of 
government.  It  is  a  merit  in  these  instruments  that  the  last 
degree  of  consideration  has  been  attained.  The  Constitution 
of  Iowa  was  selected  as  the  basis  of  ours,  for  the  reason,  as 
was  stated  in  the  Constitutional  Convention,  that  it  was  "  one 
of  the  Udest  and  shortest/'  (Debates,  p.  24.)  It  might  there- 
fore be  reasonably  supposed  to  be  the  best  and  most  con- 
densed. The  body  which  framed  ours  had  the  Constitutions 
of  all  the  older  States  before  it  One  of  the  prime  objects  in 
all  these  Constitutions  was  to  fix  the  qualifications  of  electors, 
and  define  the  limitations  under  which  the  right  of  suffrage 
sliould  be  exercised;  and  all  oontained  provisions  upon  the 
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subject  In  some  of  the  older  Constitutions,  and  especially  in 
'some  of  those  of  the  New  England  States,  these  provisions 
partake  almost  of  the  prolixity  of  a  statute.  The  later  ones 
are  more  condensed.  Nearly  all,  which  require  a  county,  dis- 
trict or  precinct  residence  for  a  specified  time,  in  addition  to 
a  State  residence,  as  an  element  of  qualification,  have,  in 
immediate  connection  with  the  specification  of  a  county  or 
district  residence,  a  phrase  similar  or  equivalent  to  ours,  to 
indicate  the  place  where  the  privilege  is  to  be  exercised,  for 
the  reason  that  it  comes  in  conveniently  in  connection  with 
the  statement  of  a  district  residence;  while  those  which  only 
require  a  State  residence  do  not  admit  of  its  introduction  in 
that  form,  and  hence  require,  and  have,  an  independent  and 
differently  worded  provision  upon  the  subject,  either  Jn  the 
same,  or  some  other  section. 

Thus,  the  Constitations  which  only  require  a  State  residence, 
and  consequently  require  a  different  form  of  expression,  are 
those  of  Indiana,  Illinois,  Arkansas,  Minnesota  and  Oregon. 
The  provision  in  the  Constitution  of  Indiana  will  serve  as  an 
illustration  of  the  mode  of  introducing  the  provision  into  the 
organic  law  of  these  States.  It  is:  "Every  white  male  citi- 
Een,^^  etc.,  "of  the  age,"  etc,  "who  shall  have  resided  in  this 
State  six  months  immediately  preceding  such  election,  shall 
be  entitled  to  vote  in  the  township  or  precinct  where  he 
resides."  But,  as  before  stated,  when  a  county  or  district 
residence  is  required,  the  form  of  introducing  it  is  different 
Thus,  as  examples  in  this  class  of  cases,  in  the  Constitution  of 
Bhode  Island  we  have  in  one  section,  the  phrase,  "  in  the  town 
or  city  in  which  he  may  claim  a  right  to  vote,"  and  in  another 
section,  "  in  which  he  may  offer  to  vote  " —  in  that  of  Connec- 
ticnty  "in  the  town  in  which  he  may  offer  himself  to  be 
admitted  to  the  privilege  of  an  elector" — in  that  of  New 
York,  "  of  the  county  where  he  may  offer  his  vote  " —  in  those 
of  New  Jersey,  Iowa  and  California,  "  in  which  he  claims  his 
vot^  " —  in  those  of  Pennsylvania  and  Delaware,  "  where  he 
offers  to  vote  " —  in  that  of  Maryland,  "  in  whidi  he  may  offer 
to  vote  " —  in  that  of  Virginia,  "  in  which  he  offers  to  give  his 


320  BouBULND  17.  HiLi>&EaTH«  [Sup.  Ct. 


Opinion  of  Sawyer,  J.,  concurring. 


vote  " —  in  those  of  Kentacky,  Kansas,  Texas,  Michigan,  Flor- 
ida, Louisiana,  Mississippi,  and  West  Virginia,  "  in  which  he 
oflFers  to  vote  " —  and  in  that  of  Tennessee,  "  wherein  he  may 
offer  his  vote/'     (American  Cbnstitntions,  Puh!  1864.) 

In  some  of  these,  where  the  place  of  voting  is  still  further 
limited  to  a  subdivision  of  a. county,  as,  for  example,  New 
York,  there  are  other  words  of  restriction  than  those  above 
quoted,  but  in  those  where  there  is  only  a  State  and  county 
limitation,  no  other  words  are  added,  as  in  Pennsylvania, 
Michigan,  Kansas,  Delaware,  Florida,  and  California. 

These  phrases  are  used  in  the  several  Constitutions  in  a 
similar  connection,  with  reference  to  the  same  subject  matter 
and  evidently  with  the  same  object  in  view,  and  whatever 
variation  there  may  be  in  the  phraseology,  it  is  manifest  to 
my  mind,  that  they  were  intended  to  convey  the  same  idea. 
When  we  have  ascertained  the  meaning  of  one  of  them,  there- 
fore, we  have  solved  the  question  as  to  alL 

The  Convention  which  framed  the  Constitution  of  Georgia 
evidently  supposed  that  they  had  fixed  the  place  of  voting  by 
terms  less  significant  than  those  contained  in  our  own,  or  any 
other  of  the  Constitutions  supposed  to  contain  a  restriction  in 
this  respect.  They  seem  to  have  contemplated,  that  a  condi- 
tion of  things  somewhat  similar  to  the  present  might  occur, 
and  provided  by  an  exception  for  elections  to  be  held  out  of 
the  county,  when  the  exigency  should  arise.  Had  they  not 
supposed  the  place  to  be  fixed,  there  would  have  been  no  occasion 
for  the  exception  so  carefully  provided. 

The  section  is  as  follows :  "  The  electors  of  members  of 
the  General  Assembly  shall  be  citizens  and  inhabitants  of  this 
State,  and  shall  have  attained  the  age,  etc.,  and  paid  taxes, 
etc,  and  shall  have  resided  six  months  within  the  .county; 
provided,  that  in  case  of  an  invasion  and  the  inhabitants  shall 
be  driven  from  any  county,  so  as  to  prevent  an  election 
therein,  such  refugee  inhabitants,  being  a  majority  of  the 
voters  of  such  county,  may  meet  under  the  direction  of  any 
three  Justices  of  the  Peace  thereof,  in  the  nearest  county  not 
in  a  state  of  alarm,  and  proceed  to  an  election,"  etc 
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I  fmd  no  other  provision  reBtricting  the  place  of  voting  than 
18  contained  in  this  section,  yet  it  seems  to  have  been  thought 
necessaiy  lo  add  the  forgoing  proviso.  But  the  proviso  would 
have  been  unnecessary  upon  the  theory  that  the  place  of  voting 
was  not  limited  to  the  county  in  which  the  elector  had  resid<^d 
for  six  months. 

The  Constitutions  of  Kew  York,  Eentueky,  Louisiana,  and 
Alabama,  go  further  than  that  of  Pennsylvania,  and  others  like 
it,  and  expressly  provide  that  the  elector  shall  vote  in  the 
election  district,  parish,  town,  city,  or  precinct,  etc.,  and  not 
elsewhere.  Thus,  for  example,  the  provision  in  New  York  is 
as  follows:  "Every  male  citizen,  etc.,  who  shall  have  been, 
etc,  and  an  inhabitant  of  this  State  one  year  next  preceding 
any  election,  and  for  the  last  four  months  a  resident  of  the 
county  where  he  may  offer  his  vote,  shall  be  entitled  to  vote 
at  such  election  in  the  election  district  of  which  he  shall  be  at 
the  time  a  resident,  and  not  elsewhere,'*  etc,  and  from  these 
last  clauses  it  is  argued  that  the  framers  of  the  instrument  did 
not  suppose  the  phrase  "  county  where  he  offers  his  vote " 
fixed  the  place;  but  it  must  be  noted  that  the  "election  din- 
trict "  is  a  much  smaller  territory  than  the  county,  and  it  tva^* 
the  intention  to  limit  the  place  not  to  the  county  merely,  but 
to  the  subdivisicm  of  the  county  —  the  election  district;  hence 
the  necessity  of  the  further  provision,  "  shall  be  entitled  to  vote 
♦  *  *  in  the  election  district  of  which  he  shall  at  the 
time  be  a  resident.''    Thus  far,  then,  there  is  no  repetition. 

But  had  it  stopped  here  no  man  could  doubt,  that  upon  the 
well  settled  principles  of  construction,  the  maxim,  expreido 
unitis  est  exclusio  dUeritis,  would  apply  and  the  place  would  be 
fixed.  But  they  add,  abundcofUi  eautela,  the  words  "and  not 
elsewhere.'*  The  Constitution  of  Virginia  provides  that  "  avery 
white  male  citizen,"  etc,  (stating  qualifications)  "and  no 
other  person,  shall  be  qualified  to  vote,"  etc  Can  it  be  inferred 
from  the  provision,  "and  no  other  person,"  that  without  it 
the  framers  of  that  Constitution  supposed  the  right  of  suffrage 
would  not  be  limited  to  those  persons  who  possessed  the  pre- 
scribed qualifications  f    Yet  such  an  infer^ice  is  just  as  legiti- 
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mate  as  a  similar  inference  drawn  from  the  provision  '^  and  not 
elsewhere,"  which  was  introduced  into  the  Constitution  of  New 
York  and  some  others  to  give  greater  certainty  and  precision 
to  the  restriction  intended  to  be  imposed. 

Upon  a  full  and  careful  examination  of  the  subject,  it  is  dear 
to  my  mind,  that  all  these  different  phrases :  "  in  which  he  may 
offer  himself  to  be  admitted  to  the  privilege  of  an  elector" — 
"in  which  he  may  claim  a  right  to  vote "-7-" where  he  may 
offer  his  vote" — "where  he  offers  to  vote" — wherein  he  may 
offer  his  vote" — ^"in  which  he  offers  to  vote" — "in  which  he 
offers  to  give  his  vote  " — "  in  which  he  claims  a  right  to  vote  " 
— "in  which  he  claims  his  vote,"  etc.,  are  all  different  forms 
of  expressing  the  same  idea,  and  that  idea  is  something  out- 
side of  and  beyond  a  mere  qualification,  and  were  intended  to 
designate  the  limits  within  which  the  right  of  suffrage  is  to  be 
in  fact  exercised.  If  they  have  not  this  meaning,  I  am  unable 
to  give  them  any  effect 

The  Constitution  of  Ohio,  North  Carolina,  and  Wisconsin 
do  not  appear  to  contain. any  restrictive  word  whatever  in  this 
respect,  and  doubtless  in  those  States  the  question  of  place  is 
within  the  control  of  the '  Legislature.  Among  the  miscel- 
laneous provisions  of  the  Constitution  of  Wisconsin,  wholly 
unconnected  with  the  chapter  on  the  right  of  suffrage,  there 
is  a  clause  which,  it  was  contended,  put  a  limitation  upon  the 
place.  This  clause,  however,  seems  to  apply  to  a  particular 
class  of  persons  mentioned  in  that  section.  But  whether  it 
does  or  not,  the  proviso  is  clearly  susceptible  of  two  construc- 
tions —  one  of  which  would  not  interfere  with  the  power  of  the 
Legislature  over  the  subject,  and  this  construction  the  Court 
very  properly  adopted. 

In  the  recent  case  of  Ohase  v.  Miller,  41  Pa.  418,  the  words 
of  the  Constitution  of  Pennsylvania,  "in  the  election  district 
where  he  offers  his  vote,"  were  held  to  fix  the  place.  The 
reasoning  of  the  Judge  upon  which  the  condusioii  was  based 
appears  to  me  to  be  unanswerable;  and,  in  my  judgment^  the 
words  "in  which  he  claims  his  vote,"  in  our  Constitution, 
were  intended  to  express  the  same  idea.     The  Supreme  Court 
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of  lowt,  iip<m  reasoning  that  does  not  command  my  assent  — 
and  I  say  it  with  due  deference  to  the  learning  and  ability  of 
that  Conrt — decided  otherwise,  reversing  the  judgment  of  the 
Coart  below,  which  took  a  different  view  of  the  question.  I 
am  not  aware  that  the  correctness  of  the  decision  in  Chase  v. 
Miller  has  been  questioned  by  any  Gburt.  On  the  conir&ry, 
the  Supreme  Courts  of  Connecticut  and  Iowa  referred  to  it 
with  approbation.  It  is  also  commended  by  Mr.  Redfield, 
formerly  Chief  Justice  of  Verraont,  now  one  of  the  editors  of 
the  "  American  Law  Register/*  and  a  distinguished  law  writer, 
whose  works  are  often  cited  in  our  Courts,  (Am.  L.  E^., 
June,  1863,  p.  146.) 

At  the  time  of  Ae  adoption  of  our  Constitution,  the  uni- 
versal practice  was  for  electors  to  vote  in  the  county,  district, 
town  or  precinct  in  which  they  resided,  and,  as  a  general  rule, 
this  manifestly  should  be  so.  It  was  doubtless,  not  contem- 
plated at  that  time,  that  any  great  emergency  would  arise 
wherein  the  very  existence  of  the  ITation  would  be  at  stake, 
as  at  imesent,  and  where  a  large  portion  of  the  electors  would 
he  absent,  assisting  in  quelling  a  rebellion;  hence,  it  did  not 
ooenr  to  tiie  framers  of  that  instrument  to  make  an  exception 
in  aneh  a  ccmtingenc^,  and  none  was  proirided. 

Other  States  have  found  themselves  embarrassed  for  similar 
reasons,  and  have  been  compelled  to  submit  to  the  inconve- 
niences resulting  from  elections  held  at  an  important  crisis  in 
the  history  of  the  country  without  the  benefit  of  the  voice  of 
all  their  citizens.  Some  took  the  first  opportunity  to  provide 
against  future  hazards  of  a  similar  kind  by  amending  their 
CcHistitutions,  as  in  the  case  of  the  State  of  New  York.  But, 
in  making  the  required  amendment  in  that  State,  the  long 
established  and  safe  principle  of  generally  restricting  the  exer- 
cise of  the  right  of  suffrage  to  the  immediate  locality  in  which 
the  dector  resides  was  not  abandoned.  The  ol>jeot  was  vrisely 
aooomplished,  not  by  dianging  the  rule,  but  hj  engrafting 
upon  it  the  exception  required  to  meet  the  exigencies  of  such 
a  conditi(m  of  things  as  now  exist.  The  following  proviso 
was  added  to  section  one,  Article  Two : 
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"Provided  that  in  tima  of  war  no  eleetor  in  the  military 
service  of  the  United  States^  in  the  army  or  navy  thereof ,  shall 
be  deprived  of  his  vote  by  reason  of  his  absence  from  the 
State;  and  the  Legislature  shall  have  power  to  provide  the 
manner  iii  which,  and  the  time  and  place  at  which,  such  absent 
electors  may  vote,  and  for  the  canvass  and  returns  of  their 
votes  in  the  election  districts  in  which  they  respectively  reside, 
or  otherwise/'     (Rev.  Stat  N.  Y.,  Supplement  VoL  4,  p.  111.) 

It  is  not,  perhaps,  inappropriate  here  to  suggest  that  if  the 
people  of  California,  with  their  present  experience,  were  again 
called  upon  to  amend  their  Constitution,  while  they  would 
doubtless  make  some  such  provision  as  this,  it  is  highly  improb- 
able, that  they  would  leave  a  matter  of  such  vital  importance 
to  the  interests  of  the  people,  as  the  exercise  of  the  right  of 
suffrage  to  the  unrestricted  control  of  the  Legislature. 

After  a  most  patient,  long  continued,  thorough  and  anxious 
investigation  of  the  question  in  this  case,  with  a  full  appreci- 
ation of  the  responsibility  resting  upon  me,  and  of  the  fact 
that  a  large  and  meritorious  class  of  citizens,  may,  for  the  time 
being,  be  unable  to  avail  themselves  of  the  inestimable  privi- 
lege  of  the  right  of  suffrage^  and  of  the  still  more  important 
fact  that  the  State  in  a  momentous  crisis  in  her  history  may 
be  djeprived  of  the  benefit  of  the  voice  of  all  h^  electors,  I 
am  unable  to  come  to  any  other  conclusion,  than  that  the  lim- 
its within  which  the  right  of  suffrage  must  be  exercised  are 
fixed  by  the  Constitution,  and  that  the  elector  must  claim  his 
vote  in  the  county  or  district  in  whidi  he  has  his  reddenca 

SAin>SBS0N,  0.  J.y  dissenting. 

The  only  questions  involved  in  the  determination  of  these 
cases  relate  to  the  constitutionality  of  the  Act  of  the  Legisla- 
ture of  the  25th  of  April,  1863,  enabling  the  California  Volun- 
teers in  the  military  service  of  the  United  States  to  vote  at 
elections  held  in  that  year  for  State  and  county  oflBcers.  It  ia 
unnecessary  to  repeat  here  the  provisions  of  the  Act.  It  will 
be  found  at  page  five  hundred  and  forty-nine  of  the  Statutes  of 
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1863.  Its  object  was  to  afford  to  the  qualified  electors  of  the 
State,  absent  on  the  day  of  election,  either  from  the  State,  or, 
if  within  the  State,  from  their  respective  counties  in  the  mili- 
tary service  of  the  United  States^  an  opportunity  to  exercise 
their  constitutional  right  of  suffrage;  a  measure  which  was 
eminently  just,  as  all  must  admit,  and  whioh  ought  to  be 
upheld  unless  it  be  repugnant  to  the  will  of  the  people  as 
expressed  in  the  Constitution. 

No  controversy  is  made  as  to  the  object  or  intent  and  mean- 
ing of  the  Act;  the  only  dispute  being  as  to  the  true  reading 
of  certain  provisions  of  the  Constitution.  The  Act  was  passed 
upon  the  theory  that  the  Constitution  does  not  fix  the  place  at 
which  persons  declared  by  its  terms  to  be  qualified  electors 
shall  perform  the  act  of  voting.  If  the  theory  be  false,  it  is 
conceded  that  the  Act  is  repugnant  to  the  Constitution,  and 
must  be  declared  invalid.  Cta  the  contrary,  if  the  supposition 
be  true,  it  is  conceded  that  the  legislature  has  the  same  con- 
trol over  the  place  which  it  has  over  the  time  at  which  the 
act  of  voting  is  to  be  performed;  and  the  Act  ia  constitutional 
unless  it  may  be  justly  declared  olmoxious  to  section  eleven 
of  Article  I  of  the  Constitution,  which  provides  that  ^'  all  laws 
of  a  general  nature  shall  have  a  uniform  operation/'  or  unless, 
upon  general  principles,  it  is,  by  reason  of  its  extra-territorial 
operation  repugnant  to  the  general  spirit  and  policy  of  the 
fundamental  law. 

In  approaching  the  discussions  of  questions  affecting  legis- 
lative power  it  is  proper  to  advert  to  certain  fundamental 
principles  which  lie  at  the  foundation  of  all  reasoning  upon 
that  subject,  and  by  the  light  of  which,  to  a  greater  or  less 
extent,  every  problem  of  constitutional  construction  must  be 
solved. 

At  the  commencement,  all  legislative  power  was  inherent  in 
the  people.  "In  order  to  form  a  more  perfect  Union,"  etc., 
the  people  delegated  a  portion  of  thia  power  to  the  General 
GTovemment^  as  expressed  in  the  Federal  Constitution^  and 
thereby  practically  parted  with  it  forever.  By  the  Act  adopt- 
ing the  State  Constitution,  they  further  exercised  and  exhausted 

Vou.  XXVI. —  16 
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the  power  remaining  to  them  to  the  extent  of  the  rules  of  civil 
conduct  therein  clearly  expressed,  or  necessarily  implied,  and 
by  their  own  direct  act  placed  the  rules  thus  established  beyond 
the  reach  of  change,  except  in  one  of  the  two  modes  expressly 
provided  in  the  Constitution.    The  residue  was  held  in  reserve 
to  be  used,  as  the  convenience  or  necessities  of  Government 
might   require,    not    by    themselves    directly,    but   indirectly 
through  a  body  to  be  chosen  by  themselves,  by  constitutional 
appointment,  called  the  Legislature,  which  was  thereby  author- 
ized to  announce  and  express  the  will  of  the  people  upon  all 
questions  upon  which  it  had  not  been  already,  in  terms  or  by 
necessary  implication,  expressed  in  the  Constitution.     Thus 
the  Legislature  represents  and  stands  in  the  place  of  the  people, 
and  when  it  speaks  it  speaks  the  will  of  the  people  as  much  so 
as  the  Constitution  itself;  and,  in  regard  to  obligations  im- 
posed, t^ie  rules  of  civil  conduct  ordained  by  the  Legislature  are 
of  equal  force  and  dignity  with  those  prescribed  in  the  Constitu- 
tion except  in  case  of  conflict,  when  the  former  must  yield  to 
the  latter,  not  because  the  latter  is  of  higher  origin  or  of  more 
solemn  character,  but  merely  because  the  same  will  which 
created  both  has  so  declared.     Hence  all  legislative  power 
which  has   not  been   expressly   or  by  necessary   implication 
granted   to   the    General    Government,    or    in   like    manner 
exhausted  by  the  State  Constitution,  must  be  assumed  to  reside 
in  the  Legislature.     And  inasmuch  as  it  is  the  prerogative  of 
the  people  to  prescribe  rules  upon  all  questions  of  civil  con- 
duct according  as  occasion  may  require,  they  cannot  be  pre- 
cluded from  its  exercise  in  any  case,  unless  by  their  own  con- 
stitutional enactment  they  have  already  declared  what  the  rule 
shall  be.     Hence  the  well  setled  rule  of  construction,  that 
every  Act  deliberately  passed   by  the  Legislature   must  be 
regarded  as  binding  and  valid,  unless  the  Act  is  clearly  and 
manifestly  repugnant  to  some  provision  of  the  Constitution. 
The  people  cannot  be  divested  of  their  prerogative  right  to  say 
what  shall  be  the  rule  of  conduct  in  a  given  case  upon  the 
mere  conjecture  or  suspicion  (arising  from  an  incautious  use  of 
words  which,  by  possibility,  may  mean  less  or  more  than  was 
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intended)  that  they  have  already  declared  their  will  iipon  that 
snbject  Nothing  short  of  a  oonBtitiitional  prohibition,  bo 
explicit  and  clear  as  to  leave  no  reasonable  doubt  upon  the 
mind,  can  justify  the  Courts  in  declaring  an  Act  of  the  L^a- 
lature  null  and  void. 

In  his  work  on  Constitutional  Law,  at  page  four  hundred 
and  eighty-two,  Mr.  Sedgwick  upon  this  subject  says:  "The 
leading  rule  in  regard  to  the  judicial  construction  of  constitu- 
tional provisions  is  a  wise  and  sound  one,  which  declares  that 
in  cases  of  doubt  every  possible  presumption  "and  intendment 
will  be  made  in  favor  of  the  constitutionality  of  the  Act  in 
question,  and  that  the  Courts  will  only  interfere  in  cases  of 
dear  and  unquestioned  violation  of  the  fimdamental  law.  It 
bas  been  repeatedly  said  that  every  State  statute,  the  object 
and  provisions  of  which  are  among  the  acknowledged  powers 
of  legislation,  is  valid  and  constitutional ;  and  such  presump- 
tion is  not  to  be  overcome  unless  the  oontrary  is  cleaxlj 
demonstrated.'' 

In  Glaric  v.  The  People,  86  Wend.  606,  Chancellor  Wal- 
worth said:  '^Courts  ought  not,  except  in  cases  admitting  of 
BO  reasonable  doubt,  to  take  upon  them  to  say  that  the  Legis^ 
htoie  has  exceeded  its  power,  and  violated  the  Constitution, 
especially  where  the  legislative  construction  has  been  given 
to  the  Coxistitution  by  those  who  framed  its  provisions,  and 
eontemporaneously  with  its  adoption." 

In  The  8vn  Mutual  Insurance  Company  v.  The  City  of  New 
York,  5  Sand.  10,  the  Superior  Court  of  New  York  saidi 
**The  power  of  Courts  of  justice  to  declare  the  nullity  of 
l^slative  Acts,  which  violate  the  provisions  of  the  Consti* 
tation  of  the  United  States  or  of  the  State^  is  undoubted; 
but  the  power,  for  manifest  reasons,  is  to  be  exercised  in  all 
cases  with  extreme  caution,  and  never  where  a  serious  doubt 
exists  as  to  the  true  interpretation  of  the  provisions  that  are 
alleged  to  be  repugnant'' 

So  in  Illinois  it  has  been  said  that  the  inquiry  into  the 
validity  of  an  Act,  on  the  ground  that  it  is  unconstitutional^ 
is  IB  inquiry  whether  ^the  will  of  the  representative,  as 
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expressed  in  the  law,  is  or  is  not  in  conflict  widi  the  will  of 
the  people  as  expressed  in  the  Constitution ;  and  unless  it  be 
dear  that  the  Legislature  haa  transcended  its  authority,  the 
Courts  will  not  interfere.''  (Lane  et  al.  y.  Dorman  et  oL,  8 
Scam.  238.) 

In  IJ^sadiusetts  it  has  been  said  that  ^'Acts  of  a  Legisla- 
ture constitutionally  organized  are  to  be  presumed  oonstitu* 
tional,  and  it  is  only  where  they  manifestly  infringe  some  of 
the  provisions  of  ihe  Constitution,  or  violate  the  rights  of  the 
subject,  that  their  operation  and  effect  can  be  impeded  by  the 
judicial  power.''    {Foster  v.  Essex  Bank,  16  Mass.  245.) 

In  TAe  Farmers^  and  MeehamM  Bank  v.  Smith,  8  Serg.  and 
R.  78,  the  Supreme  Court  of  Pennsylvania,  through  Mr.  Chief 
Justice  Tilghmaa,  aaid:  ^We  are  now  called  upon  to  decide 
whether  an  Aot  of  Asaembly  of  this  Commonwealth  be  void, 
because  of  its  violating  tb)  Constitution  of  the  United  States. 
That  this  Court  possesses  the  power,  and  that  it  is  bound  in 
duty,  to  declare  a  law  void,  when  it  violates  the  Constitution 
of  this  State  or  of  the  United  States,  has  not  been  denied  by 
the  counsel  for  the  plaintiff.  It  is  a  point  on  which  I  am  well 
satisfied ;  but,  at  the  same  time^  it  is  certain  that  it  is  a  power 
of  high  responsibility,  and  not  to  be  exercised  but  in  cases  free 
from  doubt.  Such  has  been  the  opinion  frequently  expressed 
by  Judges  of  the  highest  respectabUity  in  different  States,  and 
sanctioned  by  the  Supreme  Court  of  the  United  States.  I 
will  not  pretend  to  say  that  the  meaning  of  that  part  of  the 
Constitution  on  which  this  question  arises  is  dear,  but  may 
safely  say  that  it  is  doubtful.  According  to  the  established 
principles  of  construction,  therefore,  in  doubtful  cases,  I  am 
of  the  opinion  that  the  law  of  the  State  is  valid." 

In  Fletcher  v.  Peek,  6  Cranch,  87,  Mr.  Chief  Justice  Mai^ 
shall  said :  '^  The  question  whether  a  law  be  void  for  its  repug- 
nancy to  the  Constitution  is  at  all  times  a  question  of  much  deli- 
caey,  which  ought  seldom,  if  ever,  to  be  decided  in  the  a£Srma* 
tive  in  a  doubtful  case.  The  Court,  when  impelled  by  duty  to 
render  a  judgment,  would  be  unworthy  of  its  station  oould  it 
be  unmindful  of  the  solemn  obligaticm  which  that  station 
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imposes.  But  it  is  not  on  slight  implication  and  vague  oon- 
jecture  that  the  Legislature  is  to  be  pronounced  to  have  tran- 
scended its  powers,  and  its  acts  to  be  considered  as  void.  The 
opposition  between  the  Constitution  and  the  law  should  be 
such  that  the  Judge  feels  a  clear  and  strong  conviction  of  their 
incompatibility  with  each  other." 

It  13  said  by  the  Supreme  Court  of  Iowa  (Santo  v.  The  State, 
2  Clark,  165,)  that  "  a  statute  is  not  to  be  declared  unconsti- 
tutional unless  the  necessity  be  clear,  decisive  and  unavoidable, 
and  therefore  of  two  constructions,  that  which  will  make  the 
statute  good  is  the  one  to  be  adopted."-  So  in  The  People  v. 
BurbanJc,  12  Cal.  884,  Mr.  Justice  Baldwin  delivering  the 
opinion  of  the  Court,  said:  '^  The  delicate  office  of  declaring 
an  Act  of  the  Legislature  unconstitutional  and  void,  should 
never  be  exercised  unless  there  be  a  clear  repugnance  between 
the  inferior  and  the  organic  law.*' 

In  Hobart  v.  The  Supervisors  of  Butte  County,  17  CaL  80, 
the  same  learned  Judge  said :  '^  The  legislative  department, 
representing  the  mass  of  political  powers,  is  no  further  con- 
trolled as  to  its  powers,  pr  the  mode  of  their  exercise,  than  by 
Ae  restrictions  of  the  Constitution ;  such  restrictions  must  be 
shown  before  the  action  of  the  Legislature,  as  to  the  fact  or 
mode,  can  be  held  invalid.  Accordingly,  the  Legislature  hav- 
ing this  general  power  of  enacting  laws,  may  enact  them  in 
its  own  form,  when  not  restrained,  and  give  to  them  such 
effect,  to  be  worked  out  in  such  way  and  by  such  means  as  it 
chooses  to  prescribe.'' 

The  same  Judge,  in  an  elaborate  opinion  delivered  in  Smith 
V.  The  Judge  of  the  Twelfth  Judicial  District,  17  Cal.  661, 
further  said  upon  this  subject  as  follows :  **  There  is  no  ques- 
tion at  this  day  of  the  power  of  the  Courts  to  pronounce 
Tinconstitntional  Acts  invalid,  for  this  power  results  from  the 
duty  of  the  Courts  to  give  effect  to  the  laws  —  of  which  the 
Constitution  is  the  highest  —  and  which  could  not  be  adminis- 
tered at  all  if  nullified  at  the  vnU  or  by  the  acts  of  the  Legis- 
lature. But  it  is  equally  well  settled  that  this  power  is  not  to 
be  exercised  in  doubtful  cases,  but  that  a  jitst  deference  for  the 
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legislative  department  enjoinB  upon  the  Courts  the  duty  to 
respect  its  will,  unless  the  Act  declaring  it  be  clearly  incon- 
sistent with  the  fundamental  law,  which  all  members  of  the 
several  departments  of  the  Government  are  sworn  to  obey." 

In  view  of  the  foregoing  well  established  principles  we  are 
called  upon  to  interpret  section  one  of  Article  Second  of  the 
Constitution,  which  is  assumed  to  be  ambiguous.  Upon  the 
one  hand  it  is  claimed  that  the  section  in  question  prescribes 
what  shall  be  the  qualification  of  an  elector,  and  there  stops. 
On  the  other  hand  it  is  further  claimed  that  it  also  prescribes 
the  place  at  which  the  act  of  voting  shall  be  performed.  If 
it  be  clear  from  the  language  used  that  it  does  fix  the  place, 
we  are  bound,  r^ardless  of  consequences,  to  declare  the  Act 
in  question  unconstitutional.  But,  on  the  contrary,  if  it  does 
not  fix  the  place,  or  if  there  be  reasonable  doubt  as  to  whether 
it  does  or  does  not,  it  is  equally  our  duty,  so  far  as  the  section 
under  consideration  is  concerned,  to  declare  the  Act  free  from 
constitutional  objection. 

The  rules  of  law  governing  the  interpretation  of  Constitu- 
tions, statutes  and  private  instruments  are  the  same,  and  their 
object  is  to  aid  in  ascertaining,  from  the  language  used,  the 
true  intent  of  the  maker.  They  are  necessarily  of  a  very  gen- 
eral character,  and  afford  at  best  but  an  imperfect  guide ;  and 
all  who  undertake  the  office  of  interpretation  will  find  that 
they  must  after  all  rely  mainly  upon  their  own  intuitions  and 
perceptions.  While  a  disregard  of  the  strict  rules  of  grammar 
is  sometimes  permitted,  yet  as  a  general  rule  the  language 
used  must  receive  an  interpretation  consistent  with  reason  and 
grammatical  usage,  and  never  should  the  rules  of  grammar 
be  departed  from  tmtil  they  have  failed  to  accord  a. satisfac- 
tory meaning  to  the  doubtful  words  or  passage.  Their  ordi- 
nary and  popular  signification  should  be  given  to  the  words 
used,  unless  from  the  nature  of  the  subject  it  is  apparent  that 
some  technical  meaning  was  intended,  yet  as  words  individu- 
ally or  in  combination  do  not  always,  even  in  common  par- 
lance, mean  the  same  thing,  it  is  necessary  to  consult  the  con- 
text for  the  purpose  of  ascertaining  the  precise  meaning 
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intended,  or  the  partienlar  pnipofle  for  which  the  doubtful 
word  or  phrase  has  been  employed.  Hence,  neither  words^ 
phrases,  sentences,  nor  paragraphs  should  be  isolated  and 
interrogated  apart;  on  the  oontraiy,  each  should  be  inteno* 
gated  in  the  presence  of  its  companions,  for  each  has  a  voice, 
and  ihe  response  of  one  may  operate  to  enlarge  or  restrict  the 
response  of  the  other.  No  reading  can  be  true  which  does 
not  closelj  observe  their  just  relations  to  each  other  of  words 
and  phrases.  Owing  to  the  imperfections  of  language  at  one 
time,  and  at  another  %o  a  want  of  care  or  skill  on  the  part  of 
the  composer,  it  not  infrequently  happens  that  adjunctive 
words  or  phrases  are  employed  of  a  less  or  lai^er  import  in 
the  abstract  than  is  necessary  to  a  dear  expression  of  the 
idea  intended  to  be  conveyed.  If  such  words  or  phrases  are 
confined,  upon  the  one  himd,  to  their  precise  meaning  in  the 
abstract^  or,  on  the  other,  allowed  their  full  signification,  the 
composer  may  be  made  to  say  less  or  more  than  he  intended, 
and  in  the  latter  case  to  afiSbn  two  or  more  propositions,  when 
in  fact  he  designed  to  affirm  but  one.  When  such  is  the  ease, 
the  words  or  phrases  are  themselves  to  be  interpreted  and 
theb  precise  duty  aeoertained.  Their  abstract  signification  is 
to  be  expanded  or  trimmed  to  the  true  intent  of  the  composer, 
as  gathered  from  the  general  design  and  scope  of  the  doubtful 
sentenee  or  passage.  But  this  process  cannot  be  carried  to 
the  extent  of  divesting  any  word  or  phrase  of  all  meaning; 
on  tlie  oontraiy,  the  presumption  is  that  no  word  or  phrase  is 
idle,  and  therefore  to  each  some  duty,  if  possible,  must  be 
assigned.  But  it  may  be  carried  to  the  extent  of  divesting  a 
word  or  phrase  of  a  double  or  compound  signification  not 
essential  to  the  main  and  leading  idea  aflSrmed  by  the  predi- 
cate,  and  limiting  its  meaning  to  the  purpose  it  was  obviously 
intended  to  subserve^ 

'^  While  interpreting  suoh  words  <nr  phrases,"  says  Mr.  Smith, 
in  his  Commentaries,  at  pages  six  hundred  and  ninety-one  and 
six  hundred  and  ninety-two,  ''great  care  must  be  observed 
that  we  do  not,  in  all  such  cases,  confound  interpretation  with 
The  end  of  the  latter  is  to  find  out  what  are  the 
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words  of  the  lawmaker,  and  whether  the  same  are*  genuine  or 
forged — whether  any  part  or  material  parts  have  heen  foisted 
in  or  omitted  or  erased  or  altered.  The  end  of  the  former  is 
to  find  what  was  the  intent  and  meaning,  and  to  clear  np  that 
meaning  when  obscure  —  to  ascertain  the  sense  of  ambiguons 
words  —  to  determine  the  design  when  imperfectly  expressed.'^ 

As  I  have  already  stated,  the  language  to  be  construed  should 
be  first  subjected  to  the  test  of  grammatical  analysis,  and 
where  the  ambiguity  is  confined  to  a  single  sentence,  as  in  the 
present  case,  it  will  generally  be  found  tiiat  the  rules  of  syntax 
afford  all  the  aid  required  in  order  to  determine  the  true  intent 
and  meaning  of  the  amthor,  or  at  least  to  determine  whether 
he  has  affirmied  the  (Vsputed  proposition  in  language  whidk 
admits  of  no  reasonable  doubt;  for  it  is  to  be  presumed,  espe- 
cially In  respect  to  instruments  of  so  solemn  and  deliberate  a 
eharacter  as  the  Constitution  of  a  State,  in  which  simplicity 
and  clearness  of  expression  are  studied,  that  the  rules  of  syntax 
have  been  observed  in  the  construction  of  its  sentences. 
Such  instruments  are  drafted  by  men  of  education,  acquainted 
with  the  rules  of  the  language  in  which  it  is  written,  and  fully 
impressed  by  education  and  experience  with  the  importance  of 
stating  separately  and  distinctly  each  organic  rule  of  civil  coi»- 
dncL 

A  sentence  is  defined  by  grammarians  to  be  an  assemblage 
of  words  so  arranged  as  to  express  an  entire  proposition. 
It  is  divided  into  principal  parts  and  adjuncts.  The  principal 
parts  are  the  subject,  which  is  that  concerning  which  some* 
thing  is  asserted  —  the  predicate,  which  is  the  word  or  words 
which  assert  something  concerning  the  subject,  and  the  object, 
which  is  that  on  which  the  act  expressed  by  the  predicate  ter- 
minates. The  subject  and  object  may  each  consist  of  a  word, 
or  phrase,  or  sentenca  The  predicate  is  a  verb  with  or  with- 
out another  verb,  participle,  adjective,  noun,  pronoun  or  prep- 
osition. A  sentence  is  either  transitive  or  intransitive;  if 
the  latter,  it  has  no  object. 

Adjuncts  are  words  used  to  modify  or  describe  other  words 
in  the  sentence.     If  they  modify  the  subject  or  object,  they 
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ecmsist  of  adjective  wordsi  phrases  or  sentences.  If  thej 
modify  the  predicate,  they  consist  of  adverbial  words,  phrases 
or  aentenoes.  They  are  primaiy  and  secondary;  the  former 
attend  upon  the  principal  parts  of  a  sentence,  and  the  latter 
upon  other  adjuncts. 

A  phrase  is  defined  to  be  two  or  more  words  properly  ar- 
ranged, not  constituting  an  entire  proposition,  but  performing 
a  distinct  etymological  office.  They  are  of  several  kinds,  but 
it  is  necessary  to  define  only  that  class  to  which  the  phrase 
in  the  sentence  to  be  construed,  the  meaning  of  which  is  the 
subject  of  the  present  controversy,  belongs:  i  #.,  a  preposi- 
tional phrase,  which  is  one  that  is  introduced  by  a  preposition 
and  has  a  noun  or  pronoun  (word,  phrase  or  sentence)  or  a 
participle  for  its  object  of  relation. 

Having  thus  referred  to  and  briefly  stated  scnne  of  the  lead- 
ing rules  of  law  and  of  syntax  which  should  guide  us  in  the 
interpretation  of  language  assumed  to  be  ambiguous,  I  will 
now  proceed  to  read  by  their  light  the  first  section  of  Article 
H  of  the  Constitution,  and  determine  how  far  its  meaning  is 
dear,  and  how  far,  if  at  all,  its  meaning  is  doubtfuL  It  is  in 
tfie  following  words: 

^  SxcnoH  1.  Every  white  male  citizen  of  the  United  States, 
and  every  white  male  citizen  of  Mexico,  who  shall  have  elected 
to  become  a  citizen  of  the  United  States,  under  the  treaty  of 
peace  exchanged  and  ratified  at  Queretaro  on  the  thirtieth  day 
of  May,  1848,  of  the  age  of  twenty-one  years,  who  shall  have 
been  a  resident  of  the  State  six  months  next  preceding  the  elec- 
tion, and  the  county  or  district  in  which  he  claims  his  vote 
thirty  days,  shall  be  entitled  to  vote  at  aU  elections  which  are 
BOW  or  hereafter  may  be  authorized  by  law;  provided,  that 
nothing  herein  contained  shall  be  construed  to  prevent  the 
Legislature,  by  a  two-thirds  concurrent  vote,  from  admitting 
to  the  rights  of  suffrage  Indians  or  the  descendants  of  Indians, 
in  such  special  cases  as  such  a  proportion  of  the  legislative 
body  may  deem  just  and  proper.'' 
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This  section  contains  much  which  is  not  pertinent  to  the 
question  in  hand,  and  therefore  only  serves  to  distract  the  atten- 
tion. It  may,  therefore,  for  the  purpose  of  reducing  the  lan- 
guage to  be  construed  to  a  more  connected  and  compact  form, 
be  omitted  without  prejudice  to  the  construction  contended  for 
by  either  side.    Thus  pruned  it  will  read  as  follows : 

"  Every  white  male  citizen  of  the  United  States,  of  the  age 
of  twenty-one  years,  who  shall  ha^e  been  a  resident  of  the 
State  six  months  next  preceding  the  election,  and  the  county 
or  district  in  which  he  claims  his  vote  thirty  days,  shall  be 
entitled  to  vote  at  all  elections  which  are  now  or  hereafter 
may  be  authorized  by  law." 

Does  this  sentence,  beyond  all  reasonable  doubt,  fix  the 
place  at  which  the  act  of  voting  is  to  be  performed  t 

The  only  words  contained  in  the  sentence  which  give  any 
color  to  the  idea  that  it  does,  are  found  in  the  prepositional 
phrase  "  in  which  he  claims  his  vote.'*  The  chief  task,  there- 
fore, which  we  are  called  upon  to  perform  consists  in  ascer- 
taining and  assigning  to  this  phrase  its  proper  office;  or  in 
other  words,  in  ascertaining  the  precise  use  to  which  it  was 
applied  by  the  author  of  the  sentence.  Let  us  then,  in  the 
first  place,  subject  the  sentence  to  a  syntactical  analysis.  In 
doing  this  we  are  at  liberty  to  substitute  for  words  or  phrases 
others  which  are  admitted  to  be,  in  the  abstract,  their  precise 
equivalents.  By  doing  this  no  change  is  effected  in  the  sense, 
but  the  full  meaning  and  design  of  the  author,  may  be  made 
more  distinct  to  the  perceptions  of  the  reader.  Only  one 
change  in  this  respect  is  desired.  Strike  out  the  words  ^'  ^iti- 
tled  to  vote  at  all  elections  which  are  now  or  hereafter  may  be 
authorized  by  law/'  and  insert  in  their  place  the  words,  "a 
qualified  elector,"  which  all  must  admit  is  the  precise  equiva- 
lent in  idea  of  the  former  expression.  Thus  modified,  the  sen- 
tence will  read  as  follows: 

"  Every  white  male  citizen  of  the  United  States,  of  the  age 
of  twenty-one  years,  who  shall  have  been  a  resident  of  the 
State  six  months  next  preceding  the  election,  and  the  county 
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€at  district  in  which  he  olaixiiB  his  vote  thirty  days^  shall  he  a 
qualified  elector/* 

This  sentence  is  intransitive  and,  therefore,  of  the  principal 
parts  of  a  sentence  has  bnt  two^  viz:  the  subject  and  predi* 
eate.  The  sabject  (which  is  that  of  which  something  is 
affirmed)  is  **mery  white  male  citizen  of  the  United  States." 
The  predicate  (which  is  that  part  of  the  sentence  which  affirms 
something  of  the  aubject)  is  ^^  shall  be  a  qualified  elector/' 
Hie  remainder  of  the  sentence  consists  of  adjective  adjuncts, 
for  it  is  obvious  that  none  of  them  are  adverbial,  for  the  rea- 
son that  they  do  not  qualify  the  verb  "  shall  be/^  The  expres- 
sion **  in  which  he  claims  his  vote,"  is  a  prepositional  phrase, 
having  for  its  objects  of  relation  the  words  "county"  and 
**  district,"  and,  therefore,  performs  the  office  of  designating 
the  particular  county  or  district  in  which  the  fact  of  a  thirty 
days  residence  must  transpire  in  order  to  make  the  subject  of 
the  sentence  a  qualified  elector. 

There  are  two  facts  of  residence,  both  of  which  must  be 
found  to  accompany  the  person  of  the  citizen  in  order  to  con- 
stitute him  an  elector.  The  idea  of  residence  is  complex, 
consisting  of  the  ideas  of  person  and  place,  both  of  which  must 
be  defined  before  a  complete  description  of  the  qualifying  fact 
of  residence  is  obtained;  or,  in  other  words,  the  ideas  of  per- 
son and  place  must  combine  in  order  to  define  the  fact  of  resi- 
dence, which  is  one  of  the  elements  of  electoral  qualification. 
In  doing  this  we  may  describe  the  person  by  name,  if  the  fact 
of  residence  is  to  be  limited  to  an  individual,  or,  where  it  is  to 
embrace  a  multitude,  we  may  designate  the  person  by  some 
general  description  which  is  applicable  to  all,  as  is  done  in  the 
present  instance  by  the  words  "every  white  male  citizen  of 
the  United  States."  The  same  is  Ixue  of  the  place.  In  this 
instance  there  are  two  facts  of  residence  to  be  described.  The 
person  is  the  same  in  both,  and  one  description  suffices  for 
both,  bnt  the  places  are  different  and  require  different  descrip- 
tions. The  two  facts  of  residence  are,  first,  a  six  months  resi- 
dence, and  lasty  a  thirty  days  residence.  The  place  of  the 
first  is  described  by  the  words  "  the  State."    This  is  sufficient, 
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beoause  there  is  but  one  State^  and  no  further  description  ia 
required.  The  place  of  the  second  is  described  in  part  by  the 
words  "county"  and  "district;"  but  this  description  is  insuf- 
ficient^ because  there  are  to  be,  as  provided  in  the  Con8titutio% 
several  countiee  and  districts.  It  must  therefore  be  further 
described  by  adding  words  descriptive  of  the  county  or  district. 
This  could  not  be  done  by  name,  for  obvious  reasons.  The 
counties  and  districts  of  the  State  had  no  names  at  the  time,  and 
if  they  had  they  could  not  have  been  used  for  the  purpose  in 
question,  because  the  citizen  may  change  his  county  or  district 
at  pleasure,  and  the  counties  and  districts  may  be  increased  or 
diminished  in  number,  or  changed  in  boundary  at  the  will  of 
the  Legislature.  Therefore  it  was  necessary  to  adopt  some 
general  expression  which;  in  view  of  a  changing  reeidenyce, 
would  be  equally  applicable  to  all  counties  or  districts,  and 
meet  the  elector  wherever  he  might  go.  Hence  the  phrase 
"  in  which  he  claims  his  vote  "  was  adopted.  This  phrase,  in 
connection  with  the  words  "  county  *•  and  "  district,"  performs 
the  same  office  in  describing  the  second  fact  of  residence  whidi 
the  word  "  State  "  performs  in  describing  the  first  Thus  one 
purpose  intended  to  be  subserved  by  the  use  of  this  phrase  is 
made  manifest,  and  it  is  apparent  that  without  it  or  some 
equivalent  expression  the  manifest  design  of  the  author  would 
have  been  imperfectly  expressed. 

From  the  necessity  of  the  case,  this  phrase  or  some  other 
equivalent  in  purpose  and  object  had  to  be  employed  in  order 
to  indicate  the  county  or  district  in  which  the  qualification  of 
a  ibiTtj  days  reddence  should  be  attained  by  the  elector.  No 
phrase  could  accomplish  this  except  one  which  would  in  some 
manner  associate  the  elector  with  the  county  or  district. 
This  could  not  well  be  done  except  by  describing  some  act, 
claim,  event  or  fact  with  which,  in  the  nature  of  things,  he 
must  be  connected.  The  necessity  for  some  such  expression 
is  exemplified  in  every  Constitution  in  ihe  Union  where  the 
framework  of  the  sentence  is  at  all  similar  to  the  one  in  hand. 
And  this  is  true,  independent  of  the  fact  whether  such  Oonsti- 
tution  does  or  does  not  fix  the  place  of  voting  by  otiier  words 
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than  those  contained  in  the  phrase  employed  for  the  purpose 
of  designating  the  county  or  district  in  which  the  second  fact 
of  residence  must  subsist  Thua,  the  phrase  used  for  this 
purpose  in  the  Constitution  of  Massachusetts  is,  ^^  in  which  he 
may  claim  a  right  to  rote/'  which  is  equivalent  in  idea  to  the 
phrase  used  in  our  own.  That  used  in  the  Constitution  of 
l^ew  Hampshire  is,  ^'wherein  he  dwells*''  The  Constitution 
of  Connecticut  has  the  following:  ^^In  which  he  may  offer 
himself  to  be  admitted  to  the  privilege  of  an  elector."  In 
that  of  New  York  the  expression  is,  ^^  where  he  may  offer  to 
vote.^  In  Pennf^lvania  and  Virginia,  ^^  where  he  offers  to 
vote.''  In  Louisiana,  Alabama,  Mississippi,  Kentucky  and 
Missouri,  "  in  which  he  offers  to  vote,"  In  Ohio,  "  in  which 
he  resides."  In  IN'ew  Jersey  and  Iowa  the  expression  is  the 
same  as  in  our  own  Constitution.  Although  these  expressions 
may,  when  abstractly  considered,  express  different  ideas,  nev- 
ertheless they  are  manifestly  used  for  the  same  purpose,  and 
reach  the  same  object  by  a  different  line  of  thought.  They 
are  used  alike  in  Constitutions  which  do  and  do  not  fix  the 
place  of  voting  by  the  ude  of  other  words.  In  the  former, 
necessarily  they  have  been  used  only  for  the  purpose  which 
we  accord  to  them.  How,  then,  can  it  justly  be  said  that 
words,  which  are  confessedly  used  from  necessity  for  a  specific 
purpose,  are,  beyond  all  reasonable  doubt,  also  used  to  indi- 
rectly accomplish  another  purpose,  originating  from  an  en- 
tirely different  conception,  when  in  many  instances  in  which 
they  have  been  used  for  the  former  purpose  they  have  not 
been  understood  by  the  parties  using  them,  as  accomplishing 
die  latter? 

That  the  phrase  in  question  has  been  used  for  the  purpose 
indicated,  is  not  denied  by  counsel  for  the  respondents.  The 
claim  that  it  also  fixes  the  place  where  the  elector  shall  cast 
his  vote,  is,  in  my  judgment,  completely  negatived  by  the 
predicate  of  the  sentence,  which  sums  up  the  whole  meaning 
of  all  that  has  gone  before,  and  expresses  it  in  the  words, 
"  shall  be  a  qiuiUfied  elector/*  In  that  single  expression  all  the 
eonditions  previously  enumerated  are  united,  and  the  oomplete 
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design  and  intent  of  the  author  is  disclosed  and  affirmed  by 
himself  in  language  too  precise  and  clear  to  admit  of  doubt. 
The  expression  is  equivalent  to  saying,  ''  When  these  various 
conditions,  which  I  have  describedj  are  found  untied  in  the  same 
person,  auch  person  shall  he  a  qualified  elector.*'  By  it  the 
author  has  himself  expressed  the  whole  design  and  scope  of 
the  sentence,  viz:  the  definition  of  a  qualified  elector,  and  by 
it  he  has  also  qualified  and  limited  the  meaning  and  scope  of 
his  words  to  the  expression  of  that  design.  This  is  made 
more  obvious  by  transposing  the  sentence  so  as  to  make  it 
read  as  follows:  ^^ Every  person  shall  be  a  qualified  elector 
who  is  a  white  male  citizen  of  the  United  States^  who  is  of  the 
age  of  twenty-one  years,  and  has  been  a  resident  of  the  State 
six  months  next  preceding  the  election,  and  of  the  county  or 
district  in  which  he  claims  his  vote  thirty  days."  Manifestly^ 
every  word  used  subsequent  to  the  predicate,  '*  shall  be  a 
qtuilified  elector/*  is  merely  descriptive  of  the  individual  repre- 
sented as  the  subject  of  the  sentence  by  the  words  ''every 
person/* 

The  ideas  of  qualification  and  place  are  not  homogeneous, 
nor  do  they  bear  any  just  relation  to  each  other,  but  are 
wholly  distinct  and  independent  They  exist  separately. 
Each  is  perfect  and  complete  without  the  other.  A  man  is 
just  as  much  a  qualified  elector  when  absent  from  the  place 
of  voting  as  when  present.  In  the  former  case  he  has  the 
right  to  vote,  but  not  the  opportunity.  In  the  latter  he  h&i 
both.  Although  these  two  ideas  may  be  expressed  in  the 
same  sentence,  yet  it  is  fair  to  presume  that  no  writer  who 
aims  at  even  ordinary  clearness  of  expression  would  inter- 
blend  the  two,  but  would  give  to  each  a  separate  position; 
and  ordinarily  such  a  writer  would  accord  to  ideas  so  distinct 
a  separate  saitence.  The  most  ordinary  observance  of  the 
rules  of  syntax  would  lead  to  the  statement  of  distinct  propo- 
sitions in  separate  sentences,  or  at  least  in  separate  parts  of 
the  same  sentence.  These  considerations  are  ignored  entirely 
by  the  reading  contended  for  by  respondents.  The  author, 
while  in  the  midst  of  stating  a  complete  proposition^  is  made 
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to  pause  and  aaaert  another  of  entirely  different  character^ 
and  bearing  no  relation  whatever  to  the  former^  not  in  com- 
plete and  apt  terms,  but  in  a  mere  phrase,  which,  bj  its  own 
definition,  does  not  contain  an  entire  proposition,  but  whidi, 
by  admission)  is  a  relative  expression,  qualifying  other  words 
which  are  used  for  a  foreign  purpose. 

It  is  safe  to  affirm  that  no  writer  of  ordinary  literary  attain- 
ments who  should  take  his  pen  with  the  deliberate  intention 
of  defining  the  qualifications  of  an  elector,  and  also  of  defin- 
ing the  place  at  which  such  elector,  should  cast  his  vote, 
would  stop  with  the  sentence  in  question.  He  would  either 
add  another  independent  sentence,  or  add  to  the  sentence 
already  written  the  words,  "and  every  elector  shall  vote  in 
the  election  precinct  of  which  he  is  a  resident,  and  nowhere 
else,''  or  their  equivalents.  And  it  is  permitted,  and  it  is 
conducive  to  correct  results,  when  we  are  searching  language 
in  order  to  discover  the  intent  of  the  author,  to  put  ourselves 
in  his  place,  and  assuming  every  theory  which  may  be  sug- 
gested, read  his  words  for  the  purpose  of  determining  how 
far  they  express  our  own  conceptions  of  the  subject  If  they 
fail  to  do  it  fully  and  dearly,  we  may  well  dolibt  whether  our 
oonoeptions  have  not  gone  beyond  those  of  the  author. 

A  further  argument  in  support  of  our  views  may  be  drawn 
from  some  of  the  words  used,  when  taken  in  eonnection  with 
their  definitions  as  given  in  other  parts  of  the  Constitution, 
and  also  in  connection  with  the  universal  practice  of  the 
American  people  in  selecting  places  at  which  polls  are  to  be 
opened  on  election  days. 

Oounsel  for  respondents  seem  to  regard  ihe  words  *^  county  ^ 
and  **  district "  as  synonymous  with  precinct,  or  ward,  or  elec- 
tion district.  Neither  of  these  latter  words,  nor  their  equiva- 
lents, are  used  in  any  clause  of  the  Constitution.  The  words 
'^ county '^  and  'district"  are  of  frequent  occurrence.  The 
word  *' county*'  is  well  understood,  and  is  never  used  in  the 
sense  of  an  election  district  By  reference  to  other  parts  of 
the  Constitution  it  will  be  readily  perceived  what  is  meant  by 
the  word  "district^''  as  used  in  the  sentence   in  question. 
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The  Oonstitution  speaks  of  Congresaional^  Senatorial,  Asaem- 
hly  and  Judicial  Districts  only,  and  it  is  to  them  only  the 
author  refers. 

An  election  district  is  a  region  of  country  within  which  a 
single  poll  is  opened,  and  it  is  safe  to  affirm  that  the  political 
history  of  the  United  States  will  rarely,  if  ever,  and  certainly 
not  at  the  date  of  our  Constitution,  afford  an  instance  where 
such  a  region  embraced  a  whole  county,  or  a  Congressional, 
Senatorial,  Assembly  or  Judicial  District.  It  is  confined  to 
towns,  wards,  precincts,  or  other  divisions  greatly  inferior  in 
extent  to  "  counties "  and  "  districts."  When  therefore  the 
idea  of  place  is  suggested  in  connection  with  the  act  of  voting 
it  does  not  remind  us  of  counties  or  districts,  but  of  towns, 
wards,  precincts,  and  the  like,  in  which  a  single  poll  is  opened. 
Ordinarily  therefore  no  person  who  intended  to  fix  the  place 
•at  which  an  elector  should  cast  his  vote  would  use  the  words 
"  county  "  or  "  district,"  for  by  so  doing  he  would  fail  to  accom- 
plish the  object  sought  by  restricting  the  elector  to  a  partic- 
ular place.  The  objects  sought  by  such  restrictions  are  safe- 
guards against  fraud  upon  the  elective  franchise*  So  far  as  it 
imposes  any  checks  or  restraints  upon  fraud  or  the  abuse  of 
the  right  of  suffrage,  the  bare  restriction  to  a  county  or  district 
would  be  practically  as  ineffectual  as  no  restriction  at  all. 
He  would,  the^fore,  in  view  of  the  end  to  be  accomplished, 
use  words  designating  a  single  poll,  thereby  requiring  the 
elector  to  vote  in  the  immediate  place  of  his  residence  and 
among  those  to  whom  his  qualifications  are  likely  to  be  known, 
thus  guarding  against  any  supposed  evils  which  might  result 
from  his  being  allowed  to  vote  elsewhere.  Therefore  in  view 
of  the  reasons  which  are  urged  in  support  of  the  rule  confin- 
ing the  elector  to  a  given  plape^  it  cannot,  in  any  just  sense, 
be  said  that  the  words  ^county"  and  'district"  do  fix  the 
pluce,  for  they  are  words  of  too  great  jurisdictional  import  to 
warrant  the  belief  that  the  supposed  benefits  of  the  rule  can 
thereby  be  practically  secured. 

In  support  of  this  view  reference  may  be  made  to  the  Oon- 
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stitutions  of  other  States,  which  oonfessedlj  fix  the  place  of 
voting. 

The  language  of  the  Constittition  of  New  Hampshire  is,  "  to 
7ote  in  the  town  or  parish  wherein  he  dwells.''  The  language 
of  the  Constitution  of  Connecticut  is,  **  at  the  meetings  of  the 
electors,  in  the  respective  to^vns.'*  That  of  New  York  is, 
"shall  he  entitled  to  vote  at  such  election  in  the  election  dis- 
trict of  which  he  shall  at  the  time  be  a  resident,  and  not 
elsewhere."  That  of  Maryland  is,  "shall  be  entitled  to  vote 
in  the  ward  or  election  district  in  which  he  resides."  That 
of  Kentucky  is,  "and  he  shall  vote  in  said  precinct,  and  not 
elsewhere."  That  of  Indiana  is,  "shall  be  entitled  to  vote  in 
the  township  or  precinct,  where  he  may  reside."  That  of 
Louisiana  is,  '^no  person  shall  be  entitled  to  vote  at  any  eleo- 
tion  held  in  this  State,  except  in  the  parish  of*  his  residence^ 
and  in  cities  and  towns  divided  into  election  precincts,  in  the 
election  precinct  in  which  he  resides."  Thus  it  appears  gen- 
erally that  in  Constitutions  where  the  intent  to  fix  the  place 
of  voting  is  manifested  beyond  all  controversy,  words  of  00 
broad  a  territorial  signification  as  "county"  and  "district," 
as  defined  and  understood  in  our  Constitution,  have  not  been 
used,  but  words  descriptive  of  a  much  inferior  territorial  juris- 
diction have  been  employed,  for  the  obvious  reason  that  the* 
supposed  evils  resulting  from  the  absence  of  such  a  constitu- 
tional  restrittion  could  not  otherwise  be  suffici^itly  guarded 
against,  nor  the  benefits  thereof  sufficiently  secured.  It  is 
therefore  reasonable  to  presume  that  the  author  of  the  sentence 
under  consideration  had  he  intended  to  fix  the  place  of  voting, 
would  have  followed  the  examples  cited  above,  and  given  full 
effect  to  the  reason  of  the  restriction. 

We  have  not  as  yet  examined  minutely  the  phrase  "  in 
which  he  claims  his  vote,"  for  the  purpose  of  ascertaining 
upon  what  precise  foundation  the  claim  that  it  appoints  the 
place  of  voting  is  grounded.  Obviously  it  is  not  a  complete 
sentence,  and  does  not  express  an  entire  proposition  when  con- 
fined to  its  own  terms  —  or  if  it  does  it  asserts  a  proposition 
which  is  absurd  upon  its  face;  for  unless  some  words,  whieb 
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are  not  expressed,  but  understood,  are  added,  the  phrase  does 
not  represent  the  elector  in  the  attitude  of  giving  his  vote, 
but  in  the  attitude  of  seeking  to  obtain  it  In  order,  there- 
fore^  to  make  sense  of  this  phrase,  we  must  presume  that 
there  are  certain  words  understood  which  are  not  expressed. 
This  is  of  frequent  occurrence  in  all  languages,  and  if  doubt 
exists  as  to  the  true  meaning  of  the  author  in  such  cases,  it  is 
the  office  of  interpretation  to  supply  the  missing  words  whidi 
are  necessary  to  complete  the  sense.  But  this  rule  does  not 
extend  to  striking  out  words  which  the  author  has  used  and 
indifferently  inserting  others  of  our  own  choice.  Hence  the 
striking  out  of  the  word  ^^ claims''  and  inserting  the  word 
'^offers"  as  suggested  by  counsel  for  respondents,  is  not  sup- 
ported by  any  rule  of  construction.  Striking  out  and  insert- 
ing is  permitted  for  the  purpose  of  sounding  the  meaning  of 
the  author;  but  in  every  such  case  the  abstract  import  of  the 
words  inserted  must  be  the  equivalent  of  the  abstract  import 
of  the  words  stricken  out  Were  we  allowed  to  do  as  pro- 
posed by  counsel,  we  should  be  writing  Constitutions  instead 
of  reading  them.  There  is  no  similarity  of  ideas  between  the 
abstract  significations  of  the  two  words  ^^ claim"  and  ''offer.'' 
On  the  contrary,  they  are  directly  opposed.  To  claim  is  ''  to 
•  call  for/'  ''to  seek  to  obtain,'^  "to  demand  something,"  "as  a 
rigjit,"  or  "debt,"  or  "obedience,"  or  "respect"  Thus  the 
subject  of  the  verb  "  to  claim "  is  by  the  meaning  of  the  verb 
itself  always  placed  in  the  attitude  of  a  recipient  of  the  object 
or  thing  claimed.  On  the  contrary,  "to  offer"  is  to  present 
8om.ething  for  acceptance  or  rejection  by  another,  thus  placing 
the  sir  ject  of  the  verb  in  the  attitude  of  parting  with  the 
object  or  thing  offered.  Thus  it  appears,  abstractly  consid- 
ered, tliat  the  two  words,  instead  of  being  of  equivalent  import, 
are  directly  the  opposite.  We  cannot,  therefore,  under  any 
rule  of  law,  or  grammar,  governing  questions  of  interpreta- 
tion, substitute  the  one  for  the  other.  And  here  we  might 
drop  this  brandi  of  the  case,  for  the  whole  argument  of  the 
respondents  is  grounded  upon  the  theory  that  these  words  are 
of  equivalent  import  when  used  in  this  phraa^  and  may  there- 
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fore  be  substituted  the  one  for  the  other,  without  prejudice  to 
the  true  intent  of  the  author.  But  in  view  of  the  importance 
of  the  question  and  the  great  interest  which  it  has  excited  in 
the  public  mind,  it  is  thought  proper  to  extend  the  examina- 
tion. 

£7  the  process  of  substitutiony  therefore,  we  can  only  insert 
in  the  place  of  "  claims ''  the  words  "  to  call  for,"  "  to  seek  to 
obtain,''  ''to  demand,"  and  the  like.  But  it  is  obvious  that 
these  words  afford  no  better  clue  to  the  meaning  of  the  phrase 
than  the  one  already  employed.  It  is^  therefore,  clear  that  we 
have  presented  to  us  the  ordinary  case  of  words  omitted  or 
understood  which  must  be  supplied  in  order  to  give  complete 
expression  to  the  idea  intended  to  be  conveyed.  The  full  mean- 
ing of  the  author  not  being,  in  my  judgment^  very  obscure,  a 
variety  of  words  suggest  themselves,  either  of  which  will  serve 
equally  well  to  fill  the  vacancy  which  being  incorporated  com- 
plete the  expression  of  the  author's  idea  in  all  of  tiie  following 
forms:  ''  in  which  he  claims  his  right  to  vote,"  ''  in  which  he 
elaims  his  vote  shall  be  cast,"  or  ''  shall  be  counted,"  or  ''  shall 
be  received.** 

Neither  of  these  expressions,  by  the  mere  force  and  effect  of 
its  own  express  terms^  can  be  said  to  declare  that  an  elector 
shall  vote  in  the  county  or  district  where  he  has  resided  for 
the  last  thirty  days.  They  do  not  assert  an  entire  proposition 
for  they  are  still  but  phrases.  To  the  extent  to  which  they  do 
assert  a  propoeition  they  do  not  assert  a  distinct  and  indepen- 
dent one,  for  they  are  still  prepositional  phrases,  and  by  force 
of  their  own  definition  bear  relation  to  words  which  have  gone 
before,  which  words  are  tenns  confessedly  in  use  to  express  an 
idea  foreign  to  the  alleged  proposition.  The  meaning,  there- 
fore, for  which  respondents  contend  does  not  find  positive  and 
afiSbrmative  expression  in  the  words  used,  but  if  it  has  any 
foundation  it  is  grounded  entirely  upon  an  implication,  which 
in  noiy  judgment  is  too  thin  and  shadowy  to  afford  a  secure 
support  for  that  certainty  of  conviction  which,  as  we  have 
seen,  is  exacted  by  every  rule  of  constitutional  construction, 
in  eaaee  where  the  valicUty  of  an  Act  of  the  Legislature  is 
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called  in  question  and  Judges  are  asked  to  declare  it  void.  An 
inference  so  far  fetched  is  more  suggestive  of  the  unreal  foun- 
dations of  Bpeculation  and  conjecture  than  the  substantial  basis 
upon  which  must  rest  every  implication  that  is  made  to  dictate 
a  rule  of  constitutional  law.  Before  we  can  ground  a  rule  of 
civil  conduct  upon  a  mere  implication  we  must  be  satisfied 
that  it  is  an  implication  which  stands  out  clear  to  the  view 
when  called,  and  not  one  which  refuses  to  appear  unless  sum- 
moned by  microscopic  power. 

If  the  implication  contended  for  exists,  other  eyes  than  mine 
have  been  xmable  to  detect  it,  as  I  will  now  proceed  to  show. 

The  Constitution  of  New  York,  prior  to  the  late  amendment 
made  to  enable  the  volimteers  to  vote  out  of  the  State,  upon 
this  point  read  as  follows: 

^' Every  male  citizen  of  the  age  of  twenly-one  years,  who 
shall  have  been  a  citizen  for  ten  days,  and  an  inhabitant  of  this 
State  one  year  next  preceding  any  election,  and  for  the  last 
four  months  a  resident  of  the  county  where  he  may  offer  his 
vote,  shall  be  entitled  to  vote  at  such  election,  in  the  election 
district  of  which  he  shall  at  the  time  be  a  resident,  and  not 
elsewhere.** 

Here  we  have  the  phrase  ^  where  he  may  offer  his  vote,** 
which,  as  all  must  admit,  is  much  more  favorable  to  the  respon- 
dents' theory  than  the  one  which  we  are  reading,  and  much 
more  likely  to  beget  the  implication  contended  for.  But  das 
implication  does  not  seem  to  have  been  perceived  by  the 
learned  men  who  framed  the  Constitution  of  New  York;  for 
they,  with  those  words  fresh  upon  their  lips,  immediately  pro- 
ceed in  other  and  apt  words  to  fix  the  place  of  voting,  not 
suspecting  that  they  had  already  established  it  beyond  contro- 
versy by  a  necesstiTy  implication.  It  is  clear  that  they  did  not 
use  the  phrase  in  question  for  the  purpose  of  fixing  the  place 
of  voting,  nor  did  they  suppose  that  while  engaged  in  defining 
the  qualifications  of  an  elector  they  had  also  inadvertently,  by 
a  necessary  implication,  declared  where  he  should  vote. 

The  framers  of  the  Constitution  of  Kentucky  seem  to  have 
'l>een  afflicted  with  a  like  dullness  of  oompi^hension,  for  they 
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vnre  alflo  imable  to  see  the  xi^oessaiy  implicatioiL  in  question, 
and  stupidly  repeated  themselvjes  in  the  Bame  aentenoe.  The 
following  are  their  words: 

'^  Every  free  white  male  citizen,  of  the  age  of  twenty-^me 
years,  who  has  resided  in  the  State  two  years,  or  in  the  county, 
town  or  city  in  which  he  offers  to  vote,  one  year  next  pre- 
ceding the  election,  shall  be  a  voter;  but  such  voter  shall  have 
been,  for  sixty  days  next  preceding  the  election,  a  resident 
of  the  precinct  in  which  he  offers  to  vote,  and  he  shall  vote 
in  said  precinct  and  not  elsewhere.'' 

Here  the  expression  which  gives  rise  to  the  necessary  impli- 
cation contended  for  is  used  twice;  nevertheless^  the  implica- 
tion does  not  seem  to  have  been  discovered,  for  the  place  is 
iminediately  thereafter  fixed  in  other  and  certainly  more 
explicit  words.  Thus,  if  the  implication  contended  for  does 
necessarily  arise  from  the  use  of  this  phrase,  the  authors  of 
the  Kentucky  Constitution  have,  in  effect,  stupidly  repeated 
the  same  idea  three  times  in  the  same  sentence — twice  by 
necessary  implication^  and  once  in  express  and  unmistakable 
terms.  t 

The  first  Constitution  ci  Louisiana  was  adopted  in  1812. 
It  prescribed  the  place  of  holding  elections,  and  the  qualifi- 
cations of  an  elector  in  separate  sections.  Section  five  of  Ard- 
de  II  provides  that — 

"  Elections  for  Bepresentatives  for  the  several  counties  enti- 
tled to  representation,  shall  be  held  at  the  places  of  holding 
their  respective  Courts,  or  in  the  several  election  precincts  into 
which  the  Legislature  may  think  proper  from  time  to  time  to 
divide  any  or  all  of  those  counties.'' 

By  other  clauses  of  the  Constitution,  all  other  State  officers 
who  are  to  be  elected  by  the  people,  are  required  to  be  elected 
at  the  same  time  and  place  as  Bepresentatives.  Having  thus 
fixed  the  places  of  elections,  the  framers  of  the  Louisiana 
Constitution  proceeded,  in  the  eighth  section  of  the  same 
Article  to  preseribe  the  qnalifications  of  an  elector  in  these 
vords: 

^  In  all  elections  for  Bepresentatives,  •my  frae  white  male 
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citizen  of  the  Tlnited  States,  who,  at  the  time  being,  hath  atr 
tained  the  age  of  twenty-one  years,  and  resided  in  the  oonnty 
in  which  he  offers  to  vote  one  year  next  preceding  the  election, 
and  who,  in  the  last  six  months  prior  to  the  said  dection,  shall 
have  paid  a  State  tax,  shall  enjoy  the  right  of  an  elector; 
provided,  however,  that  every  free  white  male  citizen  of  the 
United  States,  who  shall  have  purchased  land  from  the  United 
States,  shall  have  the  right  of  voting  whenever  he  shall  have 
the  other  qualifications  of  age  and  residence  above  prescribed.'' 

That  the  phrase  ^*  in  which  he  offers  to  vote ''  was  used  in 
this  section,  in  the  understanding  of  the  Convention,  only  for 
the  purpose  of  defining  the  electoral  qualifications  of  residence, 
is  apparent  from  the  fact  that  the  place  of  voting  had  already 
been  provided  for  in  the  fifth  section  of  the  same  Article  already 
quoted;  and  in  addition  the  section  bears  internal  evidence  of 
the  fact,  which  is  found  at  the  close  of  the  proviso  in  the  words, 
^the  other  qtudificaiions  of  age  and  residence  above  freecribed/* 
for  by  those  words  it  is  expressly  declared  that  the  preceding 
part  of  the  sentence  had  been  devoted  to  the  subject  of  qu(dir 
fication  only.       • 

A  second  Constitution  was  adopted  in  Louisiana  in  1845,  in 
which  both  of  the  foregoing  provisions  were  retained  in  sub- 
stance, and  still  a  third  bearing  upon  this  question  was  intro- 
duced in  the  following  words : 

"  No  person  shall  be  entitled  to  vote  at  any  election  held  in 
this  State,  except  in  the  parish  of  his  residence,  and  in  cities 
and  towns  divided  into  election  precincts,  in  the  election  pre- 
cinct in  which  he  resides." 

A  third  Constitution  was  adopted  in  1852,  in  which  all  three 
of  the  foregoing  provisions  were  retained  in  substance,  and,  so 
far  as  the  present  question  is  concerned,  in  precisely  the  same 
phraseology. 

Thus  it  is  manifest  that  neither  of  the  three  Constitutional 
Conventions  of  the  State  of  Louisiana  used  the  phrase  ''in 
which  he  offers  to  vote,'*  for  any  other  purpose  than  defining 
the  qualification  of  an  elector ;  and  that  neither  of  them  sup- 
posed that  the  phrase  whidi  they  were  thus  using,  also,  by  a 
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necessary  implication,  established  a  rule  for  which  they  had 
elsewhere  carefully  provided. 

The  clause  of  the  Constitution  of  Connecticut  which  defines 
the  qualifications  of  an  elector  is  expressed  in  the  following 
words: 

"Every  white  male  citizen  of  the  United  States  who  shall 
have  gained  a  settlement  in  this  State,  attained  the  age  of 
twenty-one  years,  and  resided  in  the  town  in  which  he  may 
offer  himself  to  he  admitted  to  the  privilege  of  an  elector  at  least 
six  months  preceding    ♦     ♦     ♦     shaU  he  an  elector/' 

In  1862  the  General  Assembly  of  that  State  passed  an  Act 
to  afford  her  volunteers  in  the  service  of  the  United  States  an 
opportunity  to  vote  out  of  the  State,  of  which,  in  its  leading 
features,  our  Act  of  1863  is  a  counterpart.  They  also,  in  pur- 
suance of  a  custom  which  prevails  in  that  State,  passed  a  sup- 
plemental Act  directing  the  Governor  to  take  the  opinion  of 
the  Supreme  Court  as  to  the  constitutionality  of  the  Act,  and, 
in  case  it  should  be  held  unconstitutional,  to  make  proclama- 
tion of  the  fact,  upon  which  all  persons  should  be  released 
from  the  duties  imposed  thereby.  The  Governor  accordingly 
submitted  the  Act  to  the  Judges  of  the  Supreme  Court  for 
their  opinion  as  to  its  constitutionality.  The  Judges  were  of 
the  opinion  that  the  Act  was  repugnant  to  the  Constitution. 
And, it  is  a  significant  fact,  in  this  connection,  that  no  allusion 
whatever  is  made  to  the  foregoing  clause  of  the  Constitution 
in  the  very  able  opinion  of  the  Judges  delivered  by  Mr.  Jus- 
tice Butler.  (30  Conn.  591.)  Their  opinion  was  grounded 
upon  entirely  different  and  independent  clauses  of  the  Consti- 
tution, clearly  showing  that  in  their  judgment  the  clause  in 
question  exhausted  itself  in  defining  the  qualifications  of  an 
elector,  and  afforded  no  ground  for  an  implication  that  it  also 
designated  the  place  at  which  the  elector  should  cast  his  vote. 

Aside  from  what  is  said  of  Mexican  citizens  and  Indians, 
the  clause  in  oar  Constitution  under  consideration  is  a  verbatim 
ocpy  of  a  like  dause  in  the  Constitution  of  Iowa ;  and  it  has 
been  recently  decided  by  the  Supreme  Court  of  that  State. 
after  mature  deliberation^  that  it  does  not  designate  the  place 
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of  voting.  The  process  of  reasoning  differs  from  that  which  I 
have  adopted,  bnt  the  conclusion  is  the  same.  How,  in  the 
presence  of  these  many  eminent  and  opposing  witnesses,  com- 
prising the  Constitutional  Conventions  of  New  York,  Ken- 
tucky and  Louisiana,  and  the  several  members  of  the  highest 
judicial  tribunals  of  two  of  our  sister  States,  can  it  be  justly 
claimed  that  the  reading  contended  for  by  the  respondents  is 
correct  beyond  all  reasonable  doubt? 

It  is  a  familiar  principle  of  constitutional  interpretation  that 
in  doubtful  cases  the  cotemporaneous  construction  of  the  legis- 
lative department  of  the  Government  should  be  followed  by 
the  Courts.  Our  Constitution  was  adopted  on  the  13th  day 
of  November,  1849,  and  the  first  L^slature  assembled  on  the 
16th  day  of  December  thereafter.  Many  persons  who  were 
members  of  the  Constitutional  Convention  were  also  members 
of  the  Legislature  and  fresh  from  the  labors  of  the  former 
body.  At  their  first  session  the  Legislature  passed  an  Act 
r^ulating  elections,  which  they  divided  into  several  chapters, 
each  treating  of  a  distinct  branch  of  the  general  subject.  The 
first  treats  of ''  general,  county  and  special  elections/*  the  second 
of  the  *'  gualifications  and  disMlities,  of  electors/*  and  the  third 
of  the ''  place  of  holding  elections.  Inspectors,  Judges  and  Clerks 
of  Election/'  Such  are  the  headings  of  each  chapt^,  respectively 
as  adopted  and  expressed  by  the  Legislature.  (Wood's  Dig.  875. ) 
The  first  section  of  the  chapter  entitled  ^^  qualifications  and  dis- 
abilities of  electors,"  is  a  verbatim  copy  down  to  the  proviso 
of  section  one.  Article  II,  of  the  ConstitutioiL  Thus,  for  the 
sole  and  only  purpose,  as  they  themselveB  expressly  declare, 
of  defining  the  qualifications  of  an  elector,  they  borrowed  and 
used  the  language  of  the  Constitution,  which,  it  is  now  asserted, 
was  used  by  a  portion  of  them  at  least,  only  one  month  pre- 
viously for  another  and  distinct  purpose  as  welL  In  addition 
to  this,  in  the  next  chapter,  entitled  **  of  the  place  of  holding 
elections,"  they  provided  that  there  should  be,  not  '^  counties  ** 
or  ''  districts  "  for  holding  elections,  but  precincts.  And  fur- 
ther on  in  the  same  chapter,  at  section  twenty-nine,  Uiey  pee* 
scribed  the  oath  which,  in  case  of  chaUeoge,  diould  be 
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of  the  elector  before  he  should  be  allowed  to  Tote.  Thereby 
the  elector  is  required  to  swear,  among,  other  things,  that  he 
has  resided  in  the  State  six  months,  and  in  tlie  district,  county, 
or  township  (as  the  case  may  be)  thirty  days.  In  1863  this 
oath  was  amended  so  as  to  allow  an  elector  to  vote  for  State 
officers  in  any  part  of  the  State,  upon  swearing  to  a  six  months, 
residence,  but  leaving  the  law  as  it  stood  before  ao  far  as  dis- 
trict, county  and  township  officers  are  concerned.  (Statutes 
of  1863,  p.  745.)  Thus,  in  the  light  of  the  Constitution,  the 
L^lature  have  legislated  upon  this  question  of  place  from 
the  commencement  down  to  the  present  time,  upon  the  theory 
that  the  Constitution  does  not  designate  the  place,  but  leaves 
it,  48  well  as  the  time,  to  their  selection. 

Sections  two  and  three  of  Article  II  are  cited  by  counsel 
for  respondent  in  aid  of  the  construction  for  which  he  contends. 
They  are.  as  follows : 

'^  Sbc.  2.  Electors  shall,  in  all  cases  except  treason,  felony, 
or  breach  of  the  peace,  be  privileged  from  arrest  on  the  day 
of  election,  during  their  attendance  at  such  election,  going  to 
and  returning  therefrom* 

"  Sbo.  3.  No  elector  shall  be  obliged  to  perform  militia 
duty  on  the  day  of  election,  except  in  time  of  war  or  publio 
danger." 

It  is  argued  that  these  sectiona  atrengtihen  the  foundation 
upon  which  the  respondents'  alleged  implication  rests;  and  it 
is  said  that  the  framers  of  the  Constitution  by  thus  providing 
aids  to  the  unobstructed  enjoyment  of  the  right  of  suffrage, 
manifested  their  intention  of  confining  the  exercise  of  that 
ri^t  to  Oalifomia  soiL  If  this  be  so,  it  must  be  confessed 
that  those  eminent  gentlemen  unfortunately  adopted  a  very 
obscure  and  roundabout  way  of  affirming  a  very  simple  and 
straightforward  proposition. 

It  is  further  said,  in  support  of  this  not  very  plausible 
theory,  that  the  exemption  from  arrest  and  militia  duty  as  pro- 
vided in  these  sections  cannot  be  enjoyed  by  the  elector,  in 
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case  of  need,  except  upon  California  soil ;  that  if  the  Legisla- 
ture has  the  power  to  designate  the  place  of  voting  it  may 
direct  all  places  of  voting  to  be  fixed  upon  foreign  soil,  and 
compel  all  who  desire  to  exercise  the  right  of  suffrage  to  leave 
the  State  for  that  purpose;  that  hence  (aside  from  the  incon- 
venience of  snch  a  proceeding),  it  is  in  the  power  of  the 
Legislature  to  practically  deprive  the  elector  of  his  constitu- 
tional right  to  freedom  from  arrest  and  militia  duty  on  elec- 
tion day,  thus  making  the  two  sections  in  question  impossible 
and  absurd. 

Counsel  should  remember  that  in  order  to  establish  an 
absurdity  they  have  no  right,  and  no  rule  of  logic  will  permit 
them,  to  commence  by  assuming  an  absurdity  themselves. 
Yet  it  has  been  done  in  this  instance.  In  order  to  show  that 
these  sections  might  by  possibility  become  inoperative  and 
absurd,  it  is,  if  I  am  permitted  to  say  so,  absurdly  assumed 
that  the  Legislature  will  take  advantage  of  its  power  and  send 
all  the  electors  out  of  the  State  to  vote-  Such  reasoning,  I 
must  beg  leave  to  say,  does  not  rise  to  the  level  of  argument 
It  may  with  equal  fairness  be  used  to  prove  that  the  Legisla- 
ture has  no  power  whatever  because  it  may  by  possibility 
abuse  it  The  utter  fallacy  of  such  reasoning  may  be  illus- 
'trated  aa  follows: 

It  is  admitted  that  the  Constitution  does  not  fix  the  time  or 
appoint  the  officers  of  an  election.  So  mudi,  at  least,  is 
within  the  power  of  the  Legislature.  Suppose  the  Legislature 
should  refuse  to  appoint  either,  what  would  be  the  conse- 
quence! This  question  the  respondents  have  answered.  The 
clause  of  the  Constitution  designed  to  secure  to  the  citizen  the 
right  of  suffrage  would  thereby  become  inoperative  and  ab- 
surd. Again:  The  Constitution  provides  that  the  Legislature 
shall  protect  by  law  from  forced  sale  a  certain  portion  of  the 
homestead  and  other  property  of  all  heads  of  families.  Thus 
it  was  intended  that  every  head  of.  a  family  should  have  a 
honMBtead.  Suppose,  however,  that  the  Legislature  should 
obstiiiately  refuse  to  carry  this  constitutional  intent  into  effect 
by  proper  and  apt  legislation,  what  would  be  the   result? 
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Evidently,  according  to  the  respondents*  theory,  this  clause  of 
the  Constitution  would  also  become  inoperative  and  absurd. 

Thus  it  may  be  shown  that  every  end  and  object  of  consti- 
tutional government  may  be  defeated  by  non-action  and  abuse 
of  power  on  the  part  of  the  Legislature.  The  argument  leaves 
nothing  to  the  good  sense  of  mankind,  without  which  Govern- 
ments can  neither  be  organized  nor  maintained.  Against  such 
consequences  as  the  argument  contemplates  no  safeguard  can 
be  found  save  in  the  good  sense  of  the  citizen,  and  for  such 
results  no  remedy  can  be  found  save  in  the  ballot  box,  or,  if 
need  be,  in  revolution.  If  the  sections  in  question  do  not 
become  inoperative  and  absurd  until  the  Legislature  fails  to 
provide  for  elections  within  the  State,  and  sends  all  the  voters 
to  a  foreign  soil  to  vote,  it  is  safe  to  affirm  that  they  Avil-  long 
remain  living  rules  of  civil  conduct,  securing  to  the  citizen, 
80  far  as  they  go,  the  unobstructed  enjoyment  of  his  right  of 
free  suffrage.  I  am  therefore  unable  to  perceive  how  the 
respondents'  theory  is  aided  by  the  section  in  question.  Their 
object  is  to  further  assure  the  right  of  suffrage  by  adding 
other  rights  which  make  more  secure  and  certain  the  enjoy- 
ment of  the  former.  They  were  framed  in  aid  of  the  righ( 
conferred  by  the  previous  section.  To  hold  that  they  operate 
as  restrictions  upon  it  would  be  to  gpnvert  aids  into  oj^stacle. 
and  friendly  allies  into  foes.  It  does  not  follow  that  because 
the  elector  cannot  for  reasons  beyond  his  control  avail  himself 
of  certain  constitutional  immunities,  he  cannot  enjoy  when 
opportunity  offers,  a  constitutional  right  expressly  conferred. 
To  hold  that  he  cannot  would  be  to  countenance  a  glaring 
nan  sequitur. 

It  is  fair  to  presume  that  the  framers  of  our  CJonstitution 
did  not  perform  their  task  without  consulting  other  Constitu- 
tions. It  is  apparent  from  the  debates  of  the  Convention  that 
they  had  before  them  several  if  not  all  of  the  Constitutions  of 
the  other  States.  Our  examination  has  shown  that  some  of 
those  C!onBtitutions  fix  the  place  of  voting  and  others  do  not. 
That  some  of  them  use  the  same  or  equivalent  language  as 
that  found  in  our  Constitution  for  the  sole  purpose  of  defining 
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the  qualifications  of  an  elector,  which  is  manifest  from  the 
fact  that  other  and  different  language  is  used  for  the  purpose 
of  designating  the  place  of  voting.  The  policy,  therefore,  of 
confining,  by  constitutional  provision,  the  exercise  of  the  elec- 
tive franchise  to  the  county  or  district  of  the  elector's  resi- 
dence must  have  been  suggested  to  the  minds  of  the  Conven- 
tion, as  well  as  the  phraseology  adapted  to  a  clear  and  apt 
expression  of  such  a  rule.  Yet  we  find  that  they  have  not 
adopted  such,  or  equivalent  phraseology.  We  know  by  com- 
parison that  they  have  in  various  parts  made  verbatim  copies 
from  other  Constitutions;  yet  they  have  not  copied  in  this 
particular  of  place  from  any  of  the  Constitutions  before  them 
which,  in  other  words  than  the  phrase  in  question,  fix  the 
place  of  voting.  It  is  therefore  reasonable  to  infer  that  they 
wrote  with  their  eyes  open,  and  that  they  omitted  to  insert 
any  clause  designating  the  place,  because  they  judged  it  wise 
policy  to  leave  the  place,  as  well  as  the  time  of  voting,  to 
the  discretion  of  the  Legislature.  In  view  of  that  precision 
and  clearness  of  expression  which  ought  always  to  be  ob- 
served in  Constitutions,  and  which  may  be  reasonably  expected 
in  all  instruments  of  so  solemn  a  character;  and,  in  view  of 
the  many  examples  before  them,  in  which  language  of  even 
more  weighty  import  than  that  finally  adopted  by  them  was 
used,  for  the  sole  purpose  of  defining  the  qualifications  of  an 
elector,  and  other  language  used  for  the  purpose  of  fixing  the 
place  of  voting,  it  is  unreasonable  to  believe  that  the  framers 
of  our  Constitution  would  have  left  so  important  a  question 
to  be  solved  by  an  implication  so  obscure  that  it  does  not  rise 
much,  if  any,  above  the  level  of  speculation  or  conjecture. 
On  the  contrary,  the  belief  is  reasonable,  that  had  they  in- 
tended to  establish  a  rule  upon  this  subject,  which  is  second 
in  importance  only  to  the  right  of  suffrage  itself,  they  would 
have  followed  some  of  the  examples  before  them,  and  grounded 
the  rule  upon  express  terms,  and  not  left  it  tottering  upon  a 
doubtful  implication. 

It  is  worthy  of  note,  in  this  connection,  that  in  the  debates 
of  the  Constitutional  Convention  upon  section  one  of  Article 
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Second,  not  one  word  is  said  in  r^ard  to  the  place  of  voting. 
The  only  question  in  the  minds  of  the  Convention,  as  is  clear 
from  the  debate,  was  that  of  qualification.  The  report  of  the 
debate  covers  fifteen  pages,  yet  through  the  whole  not  one 
word  was  said  indicating  that  in  the  understanding  of  the 
C(«ivention  the  language  used  by  them  did  more  than  define 
the  qualifications  of  an  elector.  (Debates  of  Convention,  p. 
61.)  This  fact  is  significant  and  establishes  beyond  question 
the  fact  that  the  idea  of  place  was  not  present  to  the  minds  of 
the  Convention;  for  it  cannot  be  presumed  that  so  important 
a  feature  would  be  passed  by  in  silence  through  a  long  and 
elaborate  debate  upon  the  section  in  which  it  is  alleged  to 
have  been  incorporated,  without  a  single  word  falling  from 
the  lips  of  a  single  member  of  the  Convention  indicating  that 
he  was  aware  of  its  presence.  To  suppose  that  a  feature  of 
80  great  political  consequence  would  be  adopted  without  a 
word  of  comment  is  to  run  counter  to  every  intrinsic  probar 
bility. 

There  are  certain  other  sectiouB  of  the  Constitution  which 
throw  some  light  upon  the  question  under  consideration,  and 
serve  to  fortify  the  conclusion  that  the  place  of  voting  is  not 
prescribed  in  that  instrument  The  only  sections  of  the  Con* 
Btitution  which  directly  speak  or  refer  to  the  places  of  voting 
are  the  following: 

Section  5,  Article  IV.  ^^  Senators  shall  be  chosen  for  the 
term  of  two  years  at  the  same  time  and  places  as  members  of 
Assembly,"  etc 

Section  2,  Article  V,  "  The  Governor  shall  be  elected  by  the 
qualified  electors  aA  the  time  and  places  of  voting  for  members 
of  Assembly,"  etc 

Section  16,  Article  V*  '^A  Lieutenant-^jkyvemor  shall  be 
elected  at  the  same  time  and  places  and  in  the  same  manner  as 
the  Governor,"  etc 

Section  20,  Article  V.  '^  The  Controller,  Treasurer,  Attor- 
ney-General and  Surveyor-General  shall  be  chosen  by  joint 
vote  of  the  two  houses  of  the  L^slature,  at  their  first  session 
imder  this  Constitution,  and  thereafter  shall  be  elected  at  the 
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same  time  and  places  and  in  the  same  manner  as  the  Ooyemor 
and  Lieutenant-Qovemor." 

For  obvious,  reasons  the  foregoing  quotations  are  made  from 
the  Constitution  as  it  read  prior  to  the  amendments  of  1863. 

From  the  forgoing  provisions  it  is  apparent  that  all  State 
officers,  who  were  to  be  elected  by  the  people,  and  members 
of  the  Senate  are  directed  to  be  chosen  at  the  time  and  places 
of  voting  for  members  of  the  Assembly.  If  then  the  time  and 
places  of  voting  are  fixed  in  the  Constitution,  we  would,  in 
view  of  these  provisions,  expect  to  find  them  in  the  section 
relating  to  the  election  of  members  of  the  Assembly.  But 
upon  turning  to  that  section  it  will  be  found  that  the  time, 
though  fixed  for  the  time  being,  is  left  to  the  discretion  of  the 
L^i^lature  and  the  places  not  fixed  at  all.  It  reads  as  fol- 
lows: 

Section  3,  Article  IV.  "The  members  of  the  Assembly 
shall  be  chosen  annually  by  the  qualified  electors  of  their 
respective  districts,  on  the  Tuesday  next  after  the  first  Mon- 
day in  November,  unless  otherwise  ordered  by  the  Legislature, 
and  their  terms  of  office  shall  be  one  year.** 

The  places  of  voting  mentioned  in  the  first  three  sections 
above  quoted,  are  manifestly  not  "  counties  **  or  "  districts," 
but  election  precincts,  wards  or  districts,  in  each  of  which 
there  is  but  one  poll.  Aside  from  certain  special  questions 
affecting  State  indebtedness  and  amendments  to  the  Constitu- 
tion, the  right  of  suffrage  exhausts  itself  in  the  choice  of  pub- 
lic officers.  The  Constitution  directs  that  all  public  officers 
who  are  created,  and  their  election  provided  for  by  that  instru- 
ment, so  far  as  they  are  to  be  chosen  by  Ae  people,  shall  be 
elected  at  a  time  and  at  places  at  which  the  members  of  the 
Assembly  are  chosen;  but  neither  the  time,  except  tempora- 
rily, nor  the  places  of  voting  for  members  of  the  Assembly,  are 
designated.  Thus  the  whole  right  of  suffrage  is  to  be  exercised 
at  times  and  places  not  appointed,  but  left  to  the  selection  of 
the  Legislature. 

In  leaving  thia  branch  of  the  case  it  may  be  well  to  direct 
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attention  to  section  nineteen  of  Article  XI^  which  provides 
that— 

"Absence  from  this  State  on  business  of  the  State  or  of  the 
United  States  shall  not  affect  the  question  of  residence  of  any 
person." 

On  the  score^  therefore,  of  qualification  merely,  the  absent 
soldier  is  as  much  entitled  to  vote  as  the  elector  who  remains 
at  home.  All  he  needs  in  order  to  enjoy  that  ri^t  is  the 
opportunity  which  the  Act  of  1863  affords. 

Some  stress  has  been  placed  upon  certain  words  contained 
in  the  fourth  section  of  the  Act  xmder  consideration,  it  being 
claimed  that  they  imply  serious  doubts  on  the  part  of  the  Legis* 
lature  as  to  its  validity.     The  words  are  as  foUoxvs: 

"And  the  votes  so  given  by  such  electors,  at  such  time  and 
place,  shall  be  considered,  taken  and  held  to  have  been  given 
by  them  in  the  respective  counties  of  which  they  arc  resi- 
dents." 

We  cannot  presume  that  the  Legislature  deliberately  intended 
to  pass  an  Act  which  they  believed  to  be  repugnani;  to  organic 
law.  On  the  contrary,  every  presumption  of  law  points  to  an 
opposite  conclusion.  It  is  well  known  that  the  validity  of  the 
Act  was  mooted  at  the  time  of  its  passage  and  it  is  possible 
that  these  words  were  used  by  the  authors  of  the  bill  (know- 
ing that  the  common  law,  in  former  times  at  least,  dealt  largely 
in  fiction)  under  the  impression  that  they  might  possess  some 
magic  power  which,  if  otherwise  questioned,  would  establish 
the  validity  of  the  Act  The  words  are  idle  and  no  more  affect 
the  argument  as  to  the  validity  of  the  Act  than  they  do  its 
operation.  They  may  be  struck  out  without  prejudice  to  either. 
They  serve  no  other  purpose  than  that  to  which  they  have 
been  applied  in  this  case.  They  afford  a  target  at  which  wit, 
if  inclined,  may  aim  its  shafts. 

It  is  next  claimed  that  the  Act  is  repngnant  to  section  eleven 
of  Article  I.    That  section  is  in  the  following  words : 

"Sec.  11.  All  laws  of  a  general  nature  shall  have  a  uni- 
form operation." 
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The  language  of  this  section^  like  the  laws  of  which  it  speaks, 
is  of  a  general  nature.  So  general  as  to  leave  in.  doubt,  when 
by  itself  considered,  the  nature  and  extent  of  the  rule  it  was 
designed  to  establish.  The  more  one  turns  it  over  in  his  mind 
with  a  view  to  extract  therefrom  some  intelligible  rule  for 
legislative  guidance,  the  more  strongly  he  will  become  im- 
pressed with  the  idea  that  this  clause  in  our  Constitution,  by 
itself  considered,  does  not  rise  much  above  the  level  of  non- 
sense. The  meaning  of  the  predicate,  however,  is  clear,  for 
by  a  "  uniform  operation,"  I  understand  as  was  said  in  French 
V.  Teschemdker,  24  Cal.  544,  an  operation  which  is  equal  in  its 
effect  upon  all  persons  or  things  upon  which  the  law  is  designed 
to  operate  at  all.  The  difficulty  is  in  determining  the  precise 
definition  of  a  general  law.  All  laws  operate  upon  persons  or 
things.  Are  we  then  to  understand  that  a  general  law  is  only 
one  wliicb  operates  upon  all  persons,  or  upon  all  things  t 
If  so,  it  is  obvious  that  our  general  laws  are  very  few,  if, 
indeed,  there  are  any  of  that  class.  Obviously  such  cannot 
be  the  meaning  of  the  words  '^of  a  general  nature,"  as  here 
used.  The  word  '^  general "  comes  from  genus,  and  relates  to 
a  whole  genus  or  kind;  or  in  other  words  to  a  whole  class  or 
order.  Hence,  a  law  which  affects  a  class  of  persons  or  things, 
less  than  all,  may  be  a  general  law.  If  so  the  California  vol- 
unteers in  the  military  service  of  the  United  States  on  the 
fifteenth  day  of  July,  1863,  may  be  regarded  as  a  class,  and 
the  Act  in  question  a  general  law.  In  that  case  it  is  not  ob- 
noxious to  the  constitutional  objection  on  the  ground  under 
consideration,  for  it  is  not  denied  but  that  it  operates  uni- 
f  ormerly  upon  all  persons  upon  whom  it  was  intended  to  operate 
at  alL 

This  view  is  much  the  same  as  that  taken  by  Mr.  Justice 
Baldwin  in  Smith  v.  The  Judge  of  ihe  Twelfth  Judicial  Dis- 
trict, 17  Cal.  554,  in  which  case  he  had  occasion  to  construe 
this  provision  of  our  Constitution.    He  there  said : 

*'  The  language  must  be  carefully  noted.  It  is  not  that  laws 
shall  be  universal  or  general  in  their  application  to  the  same 
subject,  nor  is  it  even  that  all  'laws  of  a  general  nature'  shall 
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be  universal  or  general  in  their  application  to  such  Bubjects; 
but  the  expression  is  that  these  laws  *  of  a  general  nature '  shall 
be  'uniform  in  their  operation;'  that  is^  that  such  laws  shall 
bear  equally  in  their  burdens  and  benefits  upon  persons  stand- 
ing in  the  same  category.'' 

Whatever  of  difficulty  there  may  be  in  comprehending,  when 
by  itself  considered,  the  precise  office  which  this  clause  of  our 
Constitution  was  designed  to  perform,  it  is  removed  when  we 
read  it  in  connection  with  the  context  of  the  Constitution  from 
which  is  was  manifestly  borrowed. 
As  a  matter  of  history  it  is  well  known  that  out  Constitu- 
I  tion  is'  in  many  respects  copied  from  that  of  Iowa.     Upon 

i  motion  of  Mr.  Gwin,  the  Constitution  of  Iowa  was  adopted 

j  by  the  Constitutional  Convention  as  a  basis  for  ours,  for  the 

reason,  as  stated  by  him,  that  it  was  one  of  the  latest  and 
i  shortest.     (Debates  of  Convention,  p.  24.)     The  First  Article 

was  reported  by  a  committee  of  which  Mr.  Norton  was  Chaii^ 
I  man,  and  as  first  reported  consisted  of  sixteen  sections,  includ- 

I  ing  the  one  in  question,  bearing  the  same  number  which  it 

now  has.  Speaking  of  the  report,  Mr.  Gwin  said  the  first 
eight  sections  were  from  the  Constitution  of  Now  York,  and 
all  the  others  were  from  the  Constitution  of  Iowa.  (Debates 
of  Convention,  p.  31.)  So  far  as  it  goes,  section  eleven  is  a 
verbcdim  copy  of  section  six  of  Article  I,  of  the  Iowa  Consti- 
tution, with  the  most  important  part  left  out  The  latter 
section  reads  as  follows: 

"  Sso.  6.  All  laws  of  a  general  nature  shall  have  a  uniform 
operation;  the  General  Assembly  shall  not  grant  to  any  citi- 
zen, or  class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all  citizens.'' 

Here  the  meaning  of  the  first  clause  of  the  sentence,  which, 
by  reason  of  the  "  glittering  generality  "  of  the  language,  when 
Inr  itself  considered,  is  obscure  if  not  unintelligible,' is  explained 
and  made  clear  by  the  latter  clause,  which  serves  as  a  defini- 
tion to  the  first    The  first  clause  is  the  shell  and  the  latter  is 
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the  meat;  and  it  is  a  little  surprising  that  our  Constitutional 
Convention,  if  unwilling  to  take  both,  should  choose  the 
former.  Viewed  through  the  medium  of  the  latter  clause,  the 
meaning  of  the  first  is  made  so  obvious  that  they  may  not 
have  detected  its  intrinsic  obscurity,  and  with  a  view  to  brevity 
may  have  concluded  to  take  the  rule  without  its  definition. 
However  that  may  be,  the  meaning  of  the  clause  as  used  in 
the  Iowa  Constitution  is  obvious,  and  we  must  presume  that 
when  our  Constitiitional  Convention  borrowed  the  language 
they  also  borrowed  the  meaning,  and  designed  that  it  should 
establish  the  same  rule  of  legislative  action  which,  by  express 
definition,  it  is  made  to  establish  in  the  Constitution  from 
V7hich  it  is  taken. 

I  am,  therefore,  of  the  opinion  that  the  true  intent  and 
meaning  of  section  eleven  of  Article  I  of  our  Constitution  is 
to  the  effect  that  the  Legislature  shall  not  grant  to  any  citizen 
or  class  of  citizens  privileges  or  imrauuities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all  citizens.  Thus 
interpreted  it  affords  a  reasonable  and  salutary  restriction  upon 
l^slative  power,  and  in  my  judgment  any  other  reading 
would  render  it  meaningless  and  absurd. 

Thus  read  it  is  obvious  that  the  rule  which  it  establishes 
has  not  been  contravened  by  the  Act  of  1863,  enabling  Cali- 
fornia volunteers  to  vote  outside  of  the  counties  of  their  resi- 
dence, either  within  or  without  the  State.  The  only  privilege 
conferred  by  the  Act  is  the  privilege  of  voting  outside  of  the 
county  or  district,  or  State  of  the  voter's  residence.  The  terms 
and  conditioQs  upon  which  this  privilege  is  conferred  and  may 
be  enjoyed  are,  that  the  voter  on  the  15th  day  of  July,  1863^ 
shall  be  in  the  military  service  of  the  United  States,  and  there- 
after on  election  day,  and  by  the  exigencies  of  that  service 
absent  on  election  day  from  the  county  of  his  residence.  As 
to  them  the  law  is  general,  and  makes  no  distinctions  between 
individuals,  but  operates  uniformly  upon  all.  And  it  did  not 
confer  upon  them  any  privileges  or  inmiimities  which  might 
not  have  equally  belonged,  ^^upon  the  same  terms/*  to  all  dti- 
Every  citizen,  envious  of  the  privilege  conferredi  coold 
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Iiave  secured  its  eiajoyment  to  himself  by  following  the  exam- 
ple of  the  volmiteerBy  and  leaving  his  household  goods  behind, 
enlisting  in  the  military  service  of  his  country. 

It  is  lastly  argued  in  effect  that  the  Act  is,  by  reason  of  its 
extra-territorial  operation,  repugnant  to  the  true  intent  and 
spirit  of  the  Constitution.  A  like  point  was  made  in  Pattison 
7,  The  Board  of  Supervisors  of  Y%i>a  Countyj  13  Cal.  182,  in 
reply  to  which  Mr.  Justice  Baldwin,  whom  we  have  had  fre- 
quent occasion  to  quote  during  the  progress  of  this  discussion, 
said: 

"  The  generality  of  such  a  proposition  creates  an  instinctive 
suspicion  of  its  soundness.  We  do  not  deny  that  there  may 
be  a  declared  policy  in  a  Constitution,  as  in  a  penal  law  or 
system  of  laws,  and  that  it  is  not  within  the  power  of  the 
Legislature  to  contravene  this  policy,  although  the  act  do  not 
oppose  the  express  language  of  any  clause  of  the  instrument 
But  this  policy  must  be.  manifested  by  the  terms  of  the  Con- 
stitution fixing  with  precision  the  partioEular  rule,  and  not  be 
gathered  by  general  inference  or  vague  or  uncertain  specula- 
tion of  what  the  framers  of  the  Constitution  designed  but 
failed  clearly  to  express.  Mr.  Justice  Daniel,  of  the  Supreme 
Court  of  the  United  States,  took  occasion  in  a  recent  case  to 
disapprove  of  this  course  of  reasoning,  and,  relaxing  something 
of  the  austere  dignity  of  that  august  tribunal,  remarked  that 
if  the  Judges  were  to  adopt  the  notion  that  a  law  might  be 
miv*  nstitutional  becat^  of  its  supposed  repugnancy  to  the 
spirit  of  the  Constitution,  they  ought  to  employ  a  rapping 
medium  to  prrfeure  authentic  revelations  from  that  spirit." 

But  little  stress  has  been  laid  upon  this  point  I  know  of 
no  restriction  upon  the  power  of  the  Legislature  to  pass  laws, 
except  the  Pederal  and  State  Constitutions,  unless  they  be 
found  in  the  laws  of  natural  justice ;  but  if  any  are  found  there 
th^  practically  belong  to  the  department  of  the  moralist 
rather  than  that  of  the  jurist  There  is  nothing  in  the  letter 
of  the  Federal  or  State  Constitutions  prohibiting  the  Legisla- 
tnre  from  passing  laws  by  which  acts  are  authorized  to  be  done 
outside  of  the  State,  and  their  effects  to  be  felt  within  it 
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If  there  is  anything  in  either  which  prohibits  it,  it  finds  no 
manifestation  in  the  language  of  those  instmmentSy  and  we 
have  no  other  medium  by  which  to  consult  their  spirits.  There 
is  not  a  State  in  the  Union  in  which  the  Legislature  has  not 
passed  laws  authorizing  the  testimony  of  witnesses  residing 
out  of  the  State  to  be  taken  by  deposition  and  returned  to 
the  State  and  read  in  actions  and  proceedings  pending  in  the 
Courts,  with  the  same  force  and  effect  upon  results  as  if  deliv- 
ered oraUy  by  the  witness.  Thus  the  testimony  of  an  absent 
witness  is  lawfully  allowed  to  affect  the  final  determination  of 
the  rights  of  persons  and  property.  Ho  more  is  done  in  this 
case.  The  analogy  between  the  two  laws  is  perfect.  The  bal- 
lots of  qualified  electors  are  authorized  to  be  received  outside 
of  !lie  State,  and  when  brought  within  it  to  be  counted  and 
allowed  their  effect  in  the  choice  of  public  o£Scers. 

Upon  this  point  the  Supreme  Court  of  Connecticut  use  this 
language :  ^  In  relation  to  the  time,  place  and  manner  of  hold- 
ing elections,  the  Constitution  of  the  several  States  differ.  In 
some  of  them  all  three  are  prescribed  with  that  particularity 
which  forbids  all  action  by  the  L^slatme.  In  others^  neither 
are  prescribed  but  the  qualification  required  of  the  roter  is 
fixed,  and  the  power  to  regulate  the  time,  place  and  manner 
committed  to  the  L^slaturo;  and  in  such  States  the  reception 
of  votes  aui  of  Ihe  State  may  be  constitutionally  aidhorized/' 

In  view  of  what  has  been  said,  it  might  be  fairly  claimed 
that  it  is  dear  that  the  Constitution  oQutents  itself  with  pre- 
ecribing  the  qualifications  of  the  voter  and  the. manner  of 
voting,  so  far  as  the  manner  is  measured  and  filled  by  the  bal- 
lot system,  and  leaves  the  time  and  place  to  be  selected  by  the 
Legislature;  but  it  is  not  necessary  to  go  so  far,  as  we  have 
already  seen,  in  order  to  establish  the  validity  of  the  Act  in 
question,  for  if,  after  mature  deliberation,  it  can  be  safely 
affirmed  that  its  validity  is  involved  in  reasonable  doubt,  our 
duty  is  as  plain  in  the  latter  as  in  the  former  case,  and  we  are 
bound  by  every  principle  of  constitutional  construction  to 
declare  that  the  Legislatore  has  not  usurped  a  power  which  it 
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does  not  possess,  and  that  the  Act  under  consideration  is  valid 
and  free  from  all  constitutional  objections. 

Entertaining  these  views,  I  am  compelled  to  dissent  from 
the  ooneln^on  reached  in  these  oases  by  n  inajority  of  my  asso* 
dates.  In  my  judgment  the  Court  below  erred  in  excluding 
the  soldiers'  rotes,  and  for  that  reason  the  several  judgments 
in  these  cases  should  bo  reversed. 

CuiiKET,  J.,  diventing. 

The  first  section  of  the  Second  Article  of  tho  Oonstitutiou 
of  this  State  provides  that  every  white  male  citizen  of  tho 
United  States,  of  the  ago  of  twenty-one  years,  who  shall  have 
been  a  resident  of  the  State  six  months  next  preceding  the 
election,  and  of  the  county  or  district  in  which  he  claims  his 
vote  thirty  days,  shall  be  entitled  to  vote  at  all  elections 
authorized  by  law. 

AU  the  members  of  the  Court  are  agreed  that  if  an  indi- 
vidual  has  tliese  qualifications  on  tiie  day  of  an  election 
authorized  by  law,  he  is  an  elector  and  entitled  to  vote  at 
such  election;  but  there  is,  unfortunately,  a  difference  of 
opinion  among  ns  as  to  what  is  the  entire  scope  and  meaning 
of  the  words  ''in  which  he  claims  his  vote,"  and,  of  conse- 
quence, as  to  the  extent  of  the  functions  of  these  words. 
While  the  Chief  Justice  is  of  opinion  that  they  are  purely 
words  descriptive^  or  rather  designative,  of  the  county  or 
district  of  the  elector's  residence  on  the  day  of  the  election 
and  for  thirty  days  immediately  prior  thereto,  the  majority  of 
the  Court  hold  that  they  also  designate  the  county  or  district 
of  the  elector's  residence  as  the  place  where  his  right  of 
suffrage  must  be  actually  exercise^l.  If  the  place  at  which 
the  elector  must  vote,  if  he  votes  at  all,  is  not  fixed  by  the 
words  ^'in  which  he  claims  his  vote"  as  the  same  stand  asso- 
ciated with  the  words  **  county  or  district,"  as  found  in  the 
section  referred  to,  then  it  is  not  denied  that  the  Legislature 
may^  by  legal  enactment,  provide  for  and  appoint  the  place 
at  whidi  the  elector  may  exercise  his  right. 
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After  having  given  to  the  subject  a  careful  and  earnest 
consideration,  the  inclination  of  my  mind  is  that  this  section 
has  reference  only  to  the  character  of  persons  who  may  be 
electors  and  the  conditions  on  which  they  become  such,  and 
that  the  subject  of  the  place  at  which  the  right  to  vote  must 
be  exercised  is  not  fixed  by  this  or  any  other  prov-isiou  of  the 
Constitution.  While  this  is  the  result  of  my  most  deliberate 
judgment,  I  cannot  regard  the  question  free  from  doubt.  The 
principle  is  well  settled  and  firmly  established  thai  an  Act  of 
the  Legislature  is  not  to  be  pronounced  unconstitutional 
unless  it  so  appears  to  the  judicial  mind,  beyond  a  reasonable 
doubt;  and,  recognizing  this  principle  as  fundamental  and 
just,  I  concur  in  the  conclusion  to  which  the  Chief  Justice 
has  arrived  in  his  able  and  elaborate  discussion  of  the  subject, 
and  believe  the  judgments  in  these  cases  ought  to  be  reversed. 


STEPHEN  A.  WRIGHT  t;.  ANN  S.  ROSS  et  al. 

•bticb  or  Nonca  or  Appb^l. —  When  the  record  ehows  that  a  notice  of  ap- 
peal was  aerved  on  the  respondents*  attorney  the  same  day  that  it  waa  filed 
by  the  Clerk,  and  the  Indorsement  of  the  filing  precedes  the  Indorsement  of 
admlaalon  of  serrice,  the  inference  la  that  the  filing  preceded  the  aervloe. 

8A.ICB. —  If  the  notice  of  appeal  la  aerred  on  reapondenta*  attorney,  and  lmmo> 
diately  afterwards  filed  by  the  Clerk,  the  service  and  filing  will  be  regarded 
aa  one  act. 

ArriDATiTS  TO  COMTBAOICT  Rbcobd.— When  the  record  shows  that  the  notlea 
of  appeal  waa  filed  and  served  on  the  aame  day,  and  the  Indorsements  Indi- 
cate that  the  notice  was  first  filed  and  then  served,  It  la  doubtful  whether 
aflldarita  can  be  received  to  ahow  that  the  aervlce  preceded  the  filing. 

Appxai.  from  the  District  Oourt^  Twelfth  Judicial  District, 
Oity  and  County  of  San  Francisco. 

Judgment  was  rendered  in  favor  of  the  defendants  by  the 
Court  below^  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

B.  F.  A  t7.  Reynolds,  for  Appellant 

Patterson,  Wallace  £  Stow,  for  Respondents. 
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B7  the  Court,  Sawysr,  J. 

BespondentB  move  to  dismiBB  the  appeal,  on  the  groand  that 
there  was  no  service  of  notice  of  appeal  after  it  was  filed  with 
the  Clerk. 

The  notice  appears  by  the  record  to  be  indorsed,  "Filed 
July  18,  1864;'^  and  nnder  this  is  an  indorsement  of  admission 
of  service,  also  dated,  "this  ISth  day  of  Jnly,  1864."  The 
Beoessaiy  Inference  would  be  that  the  filing  preceded  the  ser- 
vice. Bnt  the  affidavit  of  respondents'  attorney  shows  that  the 
service  in  the  order  of  time  actually  preceded  the  filing,  while 
that  oi  appellant's  attorney  shows  that  the  service  was  made 
in  the  Court-room,  and  the  notice  immediately  taken  to  the 
Clerk,  in  the  adjoining  room,  and  filed;  and  that  not  to  exceed 
five  minutes  was  required  to  accomplish  both  the  service  and 
filing.  This  must  be  regarded  as  one  act.  The  record  indi- 
cates the  proper  order  of  proceedings,  and  it  is  at  least  doubt- 
ful whether  affidavits  could  be  received  to  show  a  different 
order.  But  this  must  be  regarded  as 'one  continuous  transac- 
tioo.  The  whole  was  done  at  one  time;  and  in  Hastings  v. 
EaOeck,  10  CaL  31,  and  Warner  v-  Holnum,  24  Cal.  228,  it 
was  held  that,  "the  service  should  be  made  after,  or  at  the 
time  of  the  filing  of  the  notice.''    Hie  notice  is  sufficient; 

Motion  denied. 


WILLIAM  St.  JOHN,  M.  H.  DOW,  ato  WILLIAM  O. 
St.  JOHN,  f^.  JOHN  A.  EIDD  Ain>  P.  GL  M7EB& 

ffKRmcAL  OBjacnovs  to  tbm  TBAHBCsnT. —  If  a  cam  la  ralmiitted  on  lis 
mcrtts  bj  consent  of  eonniol,  thla  nilMnl«loa,  eron  If  made  before  tbe  day 
the  caaa  la  let  for  argvmcnt*  la  a  walTor  of  taehnieal  Otajectlona  to  tba  trana- 
crlpt. 

WKBTunm  TO  CBAsoa  of  OouxTd— The  ona  hondred  and  ^Agbtf^Ufl^th  eee- 
tlott  of  tiM  Practice  Act  does  not  fix  tlie  predae  time  when  an  oKceptlon  to 
the  eharga  of  the  Conrt  to  the  jury  mnet  be  taken. 

Hucianoii  ov  Goubt  ih  ALLowna  ajt  Bxcnpnox. —  If  an  exception  to  the 
charge  of  the  Court  to  the  jury  la  taken  after  the  Jnrj  have  withdrawn  to 
eenalder  of  their  yerdlet,  and  before  the  verdlet  le  rendered,  the  qneatton  of 
allowing  or  disallowing  the  exception  reata  In  the  dlacretlon  of  the  Ooort 
and  whether  allowed  or  disallowed,  tha  Svpraea  Oi«t  wlU  mat  lateifere 
with  the  exerclae  of  thla  < 
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CmimAxca  ov  Mining  Claims. —  Mining  claims  may  be  conTejed  by  btlli  of 
sale  or  Instruments  In  writing  not  ander  seal ;  and  snch  conveyances  have 
the  same  f orca  and  effect  as  firima  faaU  eyidence  of  sale  as  if  made  by  deed 
nnder  seal. 

Bill  of  Balm  or  Minino  Claims  as  Btidisncb. —  A  bin  of  sale  of  a  mining 
claim  executed  by  three  grantors  Is  admissible  In  evidence.  If  the  execution 
of  only  two  of  the  grantors  Is  proven.  If  the  execution  of  the  third  grantor 
is  not  proven,  the  failure  to  make  this  proof  should  be  taken  advantage  of 
by  asking  the  Court  to  Instruct  the  Jury  to  disregard  It  so  far  as  it  pur- 
ports to  convey  the  Interest  of  the  person  whose  signature  Is  not  proven. 

DigTBiCT  Ebcobo  07  Salb  OF  MiNiNQ  CLAIMS  AS  EVIDENCE. —  The  entry  of  the 
sale  of  a  mining  claim  made  by  the  Recorder  of  a  mining  district.  In  a 
book  kept  for  the  record  and  transfer  of  mining  claims,  and  authorized  by 
the  mining  customs  and  laws  in  force  in  the  district  where  the  claim  Is 
situated,  Is  admissible  In  evidence  to  prove  the  sale  of  the  claim,  unless 
objected  to.     Such  entry  Is  at  least  secondary  evidence  of  the  salo. 

Pdbfeitubb  of  Right  to  hold  a  Minino  Claim. —  The  term  forfeiture,  as 
nsed  In  our  mining  customs  and  codes,  means  the  loss  of  s  right,  previously 
acquired,  to  mine  a  particular  piece  of  ground  by  neglect  or  failure  to  cons- 
ply  with  the  rules  and  regulations  of  the  bar  or  diggings  in  whIcL  the  ground 
Is  situated. 

Abandonment  or  a  Mining  Claim^ — Abandonment  In  Its  common  law  sense 
Is  purely  a  question  of  Intention.  An  abandonment  takes  place  when  the 
ground  is  left  by  the  locator  without  any  Intention  of  returning  or  making 
any  future  use  of  it,  independent  of  any  mining  rule  or  regiTIatlon. 

VAILITBa   TO    COMFLT    WITH    LOCAL    CCSTOMB    IN    WORKING    MlNINQ    CLAIMS. —  A 

right  to  hold  and  work  a  mining  claim  when  acquired  may  be  lost  by  a 
failure  or  neglect  to  comply  with  the  rnles  and  regulations  of  the  miners* 
relative  to  the  acqnisltlon  and  tenure  of  claims,  In  force  In  the  bar  or 
diggings  where  the  claim  Is  located;  and  if  sadb  rules  and  regulations  ai« 
not  complied  with  by  those  holding  claims  In  the  district,  the  groimd  be- 
comes once  more  open  to  the  occupation  of  the  next  comer. 

Appeal  from  the  District  Court,  Eleventh  Judicial  District, 
El  Dorado  County. 

In  the  course  of  the  trial,  plaintiffs  offered  in  evidence  the 
following  bill  of  sale : 

"  This  is  to  certify,  that  we  have  this  day  sold  to  Wm.  St 
John,  the  undivided  one  half  of  four  claims  situated  on  Wild 
Goose  Flat,  and  known  aa  the  St  John  Claims,  of  two  hun- 
dred feet  square,  for  the  sum  of  two  hundred  and  fifty  dollars, 
the  receipt  of  which  is  hereby  confessed;  together  with  the 
tools  and  sluices. 

«  Wild  Gooss  Flat,  February  7th,  1867. 
•'S.  J.  Sweet, 
''Eael  J.  Babnbt, 
*D.  E.  Jones,  (by  power  of  attorney.)^ 
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Sweety  the  witness,  proved  his  own  signature  and  that  of 
Barney;  bnt  as  to  the  signature  of  Jones,  stated  that  at  the 
time  of  the  sale  Jones  was  in  the  East,  but  Barney  was  his 
agent,  with  written  power  to  sell,  and  that  Barney  signed 
Jones'  name  to  the  bill  of  sale,  and  that  witness  did  not  Imow 
where  the  power  of  attorney  was. 

Defendants'  attorney  objected  to  its  introduction  as  evidence 
because  not  under  seal,  and  further  objected  to  it  so  far  as  it 
affected  the  interest  of  Jones. 

The  Court  overruled  the  objection. 

The  other  facts  are  stated  in  the  opinion  of  the  OouiL 

P.  lu  Edwards,  for  Appellants, 

TvUle  A  HiUyer,  for  Bespondenli. 

By  the  Court,  Sandxbson,  C.  J. 

The  respondents  make  certain  tedmical  objections  to  the 
record  in  this  case,  which  come  too  late.  The  case  was,  de- 
cided upon  its  merits  by  the  late  Supreme  Court,  and  there- 
after upon  petition  that  Court  granted  a  rehearing;  but  after 
the  rehearing  was  had  the  record  became  lost  and  no  final 
decision  was  made;  At  the  April  term  of  this  Court  the  appel- 
lants, with  the  consent  of  the  respondents,  were  allowed  to 
file  ^e  present  transcript  to  supply  the  place  of  the  former. 
In  view  of  the  history  of  the  case  it  can  hardly  be  presumed 
that  the  defects  insisted  upon,  if  they  existed  in  the  old  record, 
were  not  in  some  way  disposed  of  before  the  merits  were 
reached,  either  by  an  adverse  decision  of  the  Court  or  an  ex- 
press or  implied  waiver  on  the  part  of  the  respondents.  More- 
over, if  the  case  was  now  before  the  Court  for  the  filrst  time, 
these  objections  come  too  late.  The  case  was  submitted  upon 
its  merits  on  briefs  by  consent  of  parties,  without  any  excep- 
tion being  taken  to  the  transcript,  and  it  makes  no  di£Ferenoe 
that  such  submission  was  made  prior  to  the  day  on  which  the 
case  was  set  for  argument  Technical  objections  to  the  tran- 
script, not  taken  before  the  final  submission  of  the  case  upon 
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its  merits,  regardless  of  the  time  when  submitted,  must  be 
oonsidered  as  waived. 

The  action  was  brought  to  recover  the  possession  of  a  min- 
ing claim.  The  plaintiffs  aver  title,  possession  and  ouster  in 
the  usual  fonn.  The  defendants  speci^cally  deny  all  the  mate- 
rial averments  in  the  complaint,  and  afSrmativeiy  aver  a  for- 
feiture and  abandonment  by  the  plaintiff  under  the  mining 
laws  of  the  district  embracing  the  claim,  and  that  thereafter, 
finding  the  premises  vacant  and  unappropriated,  they  lawfully 
entered  and  occupied  the  same.  The  trial  resulted  in  a  verdict 
and  judgment  for  the  plaintiffs.  The  exceptions  are  to  the 
admission  of  evidence,  and  to  the  giving  and  refusing  of  instruc- 
tions. 

It  is  insisted  by  counsel  for  respondents  that  the  exceptions 
to  the  instructions  must  be  disregarded,  because  the  same  wero 
not  taken  at  the  proper  time.  The  record  shows  that  the 
exceptions  were  taken  after  the  jury  had  withdrawn  to  con- 
sider of  their  verdict  and  before  the  verdict  was  rendered.  In 
support  of  this  proposition  The  Life  and  Fire  Insurance  Com- 
pany V.  The  Mechanics'  Fire  Insurance  Compamy,  of  New  York, 
7  Wend.  81,  decided  at  the  May  term,  1881,  is  cited.  In  that 
case,  as  in  the  present,  an  exception  was  taken  to  the  charge 
of  the  Court  after  the  jury  had  withdrawn  and  before  they 
had  returned  with  their  verdict.  The  Court  refused  to  allow 
the  exception  upon  the  ground  that  it  came  too  late  and  should 
have  been  taken,  if  at  all,  before  the  jury  had  withdra-wn.  On 
appeal  this  action  of  the  Court  below  was  sustained  by  the 
Supreme  Court  Yet  the  same  Court,  but  a  little  more  than 
a  year  afterwards,  at  the  October  term,  1832,  in  Wakemofn  v. 
Lyon,  9  Wend.  241,  where  the  bill  of  exceptions  expressly 
stated  that  the  exception  to  the  decision  of  the  Judge  was 
taken  after  the  verdict  was  delivered,  said:  "We  will  pre- 
sume that  the  exception  was  taken  in  due  time  unless  it  is 
expressly  shown  that  it  was  not  taken  until  after  the  verdict 
We  do  not  regard  the  manner  in  which  the  proceedings  on  the 
trial  are  stated  in  the  bill,  and  so  we  have  repeatedly  ruled." 
In  Jones  v.  Thurmond^s  Heirs,  6  Texas,  318,  it  was  held  tliat 
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if  tbere  is  anything  in  the  charge  of  the  Court  to  which  either 
party  desires  to  except  it  is  in  time  to  indicate  the  exception 
as  soon  as  the  jury  shall  have  retired,  and  the  exceptions  so 
indicated  may  be  reduced  to  writing  and  signed  by  the  Judge 
during  ihe  term.  In  Janes  v.  Van  Patten,  3  Ind.  107,  and 
Roberts  v.  Higgine,  6  Ind.  542,  it  was  held  that  exceptions  to 
the  instructions  of  the  Court  must  be  taken  before  the  jury 
render  thrir  verdict,  or  they  will  be  disregarded  by  the  appel- 
late Court  The  same  doctrine  was  announced  in  Letter  v. 
Putney;  7  Cal.  428.  While  the  last  three  cases  do  not  directly 
decide  the  point  under  consideration,  yet  they  obviously  imply 
that  an  exception  to  the  instructions  of  the  Court  is  well  taken, 
if  taken  at  any  time  before  the  verdict  is  rendered. 

The  one  hundred  and  eighty-eighth  section  of  the  Practice 
Act  thus  defines  an  exception:  '^  An  exception  is  an  objection 
taken  at  the  trial  to  a  decision  upon  a  matter  of  law,  whether 
such  trial  be  by  jury,  Court  or  referees,  and  whether  the  deci- 
sion be  made  during  the  formation  of  a  jury,  or  in  the  admisr 
sion  of  evidence^  or  in  the  charge  to  a  jury,  or  at  any  other 
time  from  the  calling  of  the  action  for  trial  to  the  rendering  of 
the  verdict  or  decision." 

This  section  does  not  in  terms  fix  the  precise  time  at  which 
an  exception  must  be  taken,  but  it  implies,  we  think,  that  the 
exception  should  be  taken  at  the  time  the  ruling  is  made,  that 
is  to  say,  before  any  further  steps  are  taken  or  progress  made 
in  the  trial,  and  in  time  to  enable  the  opposite  party  or  the 
Court,  as  the  case  may  be,  to  remedy  the  objection  if  it  be 
deemed  a  substantial  one.  The  question  is  doubtless  one  which 
rests  very  much  in  the  discretion  of  the  Court  below,  and  which 
the  District  Courts  might  regulate  by  a  rule,  as  provided  in  the 
twenty-eighth  section  of  the  Judiciary  Act  In  the  present  case 
the  Court  below  allowed  the  exceptions,  and  we  think  it  was  not 
error  to  do  so^  and,  had  the  Court  refused  to  do  so,  we  should 
have  been  of  the  same  opinion. 

It  appears  from  the  evidence  that  the  plaintiffs,  with  the 
exception  of  William  O.  St.  John,  did  not  seek  to  recover  upon 
Ihe  ground  of  a  location  by  themselves,  but  by  virtue  of   a 
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Ibciition  made  by  others  and  a  purchase  from  them.  The 
gifound  seems  to  have  been  located  in  1854  by  Randall,  Sher- 
man, Rogers  and  Martin.  Randall  sold  to  Jones  &  Co.  in 
December,  1854.  Sweet,  Barney  and  Jones  constituted  the 
firm  of  Jones  &  Ca  What  became  of  Sherman's,  Rogers'  and 
Martin's  interests  does  not  appear.  One  of  the  witnesses  heard 
one  Periy  making  a  bargain  with  either  Sherman  or  Rogers 
for  his  interest,  but  when  and  with  what  result  does  not  appear. 
The  ground  appears  to  have  been  relocated  in  March,  1856, 
by  Sherman,  Perry,  Jones  and  William  O.  St.  John,  one  of  the 
plaintiffs  in  this  suit  This  location  was  entered  in  a  book 
kept  by  the  Recorder  of  the  district  under  the  mining  rules  in 
force  therein.  By  an  entry  in  the  same  book  it  appears  that 
Perry's  and  Jones'  interests  were  transferred  to  William  St. 
John,  another  of  the  plaintiffs  in  this  action,  on  the  7th  of 
February,  1857.  By  another  entry  in  the  same  book  it  appears 
that  Sherman's  interest  was  transferred  to  William  H.  Dow, 
the  other  plaintiff  in  this  action,  on  the  13th  of  January,  1860. 
The  exceptions  taken  to  the  admission  of  evidence  all  relate 
to  the  testimony  which  was  offered  for  the  purpose  of  proving 
title  under  the  first  location,  and  the  sales  thereafter  made  by 
the  then  locators,  except  the  one  taken  to  the  bill  of  sale  from 
Jones  &  Ck).  to  William  St  John,  made  on  Ihe  seventh  of 
February,  1857.  As  we  understand  the  evidence^  which  we 
confess  as  presented  in  the  record,  is  somewhat  obscure,  this 
latter  bill  of  sale  is  of  the  interest  which  Jones  &  Co.  acquired 
under  the  second  location,  and  not  of  that  purchased  by  them 
of  Randall,  which  he  held  under  and  by  virtue  of  the  first 
location.  Aside  from  this  last  exception,  we  deem  discussion 
unnecessary,  for  the  reason  that  under  the  view  which  vf0  take 
of  this  case  the  rulings  of  the  Court  below  upon  the  evidence 
relating  to  the  title  derived  under  the  first  location,  whether 
erroneous  or  not,  become  immaterial,  for  the  reason  that  they 
could  not  have  possibly  affected  the  verdict.  So  far  as  the 
plaintiffs  attempted  to  derive  title  from  the  first  location  and 
the  transfers  under  it,  they,  in  our  judgment,  utterly  failed. 
But  under  the  second  location,  as  we  shall  presently  see,  they 
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made  a  clear  title  under  the  minmg  rules  and  regulations  hj 
evidence,  Avhich  was  not  objected  ^o  by  the  defendants.  This 
latter  evidence  is  amply  sufficient  to  sustain  the  verdict,  so  far 
as  the  question  under  consideration  is  concerned.  And  it  is 
dear  that  the  jury  based  their  verdict  upon  this  latter  title,  so 
to  speak,  and  were  not  misled  by  the  evidence  or  rulings  of 
Uie  Court  touching  the  former. 

The  exception  to  the  bill  of  sale  from  Jones  &  Co.  to  Wil- 
liam St  John  was  not  well  taken.  The  grounds  of  the  excep- 
tion were,  first,  that  the  bill  of  sale  was  not  under  seal;  and, 
second,  that  it  ptirported  to  be  executed  by  Jones,  one  of  the 
grantors,  by  his  attorney  in  fact,  who  it  was  shown  had  at  the 
time  a  written  power  which  was  not  produced  at  the  trial. 
The  first  objection  is  answered  by  the  statute  concerning  the 
conveyance  of  mining  claims  (Statutes  of  1860,  p.  175)  which 
provides  that  mining  claims  may  be  conveyed  by  bills  of  sale 
or  instruments  in  writing  not  under  seal,  and  that  all  convey- 
ances of  mining  claims  heretofore  made  by  bills  of  sale  or 
instruments  in  writing  not  under  sc^,  shall  have  the  same 
force  and  effect  as  prima  facie  evidence  of  sale  as  if  they  had 
been  made  by  deed  under  seal.  The  second  objection  does  not 
go  to  the  admissibility  of  the  bill  of  sale,  but  to  its  effect 
when  admitted.  It  was  the  bill  of  sale  of  Sweet  and  Barney 
as  well  as  Jones.  Its  execution  by  Sweet  and  Barney  was 
fully  proven,  and  that  was  sufficient  to  entitle  it  to  admission. 
If  its  execution  by  Jones  was  not  proven,  counsel  for  the 
defense  should  have  asked  the  Court  at  the  proper  time  to  so 
instruct  the  jv^,  and  direct  them  to  disregard  the  bill  of  sale 
80  far  as  it  purported  to  convey  the  interest  of  Jones,  and  if 
the  Court  refus^,  taken  his  exception.  Such  is  the  only  way 
in  which,  under  the  circumstances,  counsel  could  have  made 
the  point  which  he  sought  to  make  by  his  demurrer  to  the 
evidence.  But  this  course  was  not  pursued,  there  being  no 
exception  except  to  the  ruling  of  the  Court  admitting  the  bill 
of  sale  in  evidence,  which  ruling,  as  we  have  seen,  was  correct 

But  if  there  waa  a  failure  of  proof  as  to  the  sale  by  Jones, 
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80  far  as  the  bill  of  sale  itself  was  concerned,  ibe  failure  was 
remedied  by  other  evidence  offered  by  plaintiffs,  which  although 
perhaps  of  a  secondary  character,  was  not  objected  to  by  the 
defendants,  and  which,  in  our  judgment  (independent  of  all 
the  other  testimony),  not  having  been  objected  to,  made  a 
prima  facie  case  for  the  plaintiffs,  and  put  the  defendants  uj>on. 
their  defense.  A  book,  to  which  we  have  before  referred, 
purporting  to  be  a  book  for  the  record  and  transfer  of  mining 
claims,  and  shown  to  have  been  authorized  by  the  mining  cus- 
toms and  laws  in  force  in  the  district  where  the  claim  in  con- 
troversy was  situated,  was  offered  in  evidence  by  the  plaintiffs, 
and  admitted  without  objection  on  the  part  of  the  defendants. 
From  this  book  three  entries  were  read  to  the  jury  by  the 
plaintiffs.  The  first  showed  a  location  of  the  ground  in  ques- 
tion on  the  tenth  of  March,  1855,  by  Sherman,  Perry,  Jones 
and  William  0.  St.  John,  one  of  the  plaintiffs.  The  second 
showed  a  transfer  by  Perry  and  Jones  to  William  St.  John, 
another  of  tlie  plaintiffs,  on  the  seventh  of  February,  1857. 
The  third  and  last  showed  a  transfer  by  Sherman  to  Dow,  the 
only  remaining  plaintiff,  on  the  thirteenth  of  January,  1860. 
Thus,  the  title  or  right  acquired  by  the  second  location  on  the 
tenth  of  March,  1855,  according  to  this  book,  became  vested 
in  the  plaintiffs  prior  to  the  alleged  entry  and  ouster  of  the 
defendants,  which  took  place  on  the  twentieth  of  March,  I860.' 
This  book  was  at  least  secondary  evidence  of  the  appropria- 
tion of  the  ground  and  its  conveyance  to  plaintiffs,  and  not 
being  objected  to  on  the  ground  that  it  was.  secondary,  of 
itself  made  out  the  plaintiffs'  case  under  the  mining  laws  of 
the  district,  and  put  the  defendants  to  the  proof  of  the  plain- 
tiffs' forfeiture  or  abandonment  under  the  same. 

We  now  come  to  the  exceptions  to  the  giving  and  refoaing 
of  instructions. 

The  defendants  relied  upon  an  alleged  forfeiture  or  loss  of 
the  right  to  mine  the  ground  on  the  part  of  the  plaintiffs,  if 
they  had  ever  acquired  suofa  a  right,  by  a  failure  to  work  the 
ground  and  keep  the  right  alive,  as  required  by  the  mining 
rules  and  r^ulations  in  force  in  the  district     And  that^  by 
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rach  ne^ect  and  failure  on  their  part,  the  ground^  at  and 
prior  to  the  defendants'  entry,  had  become  again,  as  it  \7as 
prior  to  the  location  under  which  plaintiffs  claimed,  puhlici 
juris,  and  open  to  their  occupation.  In  support  of  this  defense 
the  book  before  referred  to,  containing  the  rules  and  regula- 
tions of  the  district,  was  offered  in  evidence  by  the  defendants, 
accompanied  with  testimony  tending  to  show  that  plaintiffs 
had  failed  and  neglected  to  comply  therewith,  and  had  there- 
fore failed  to  keep  alive  their  alleged  right  to  mine  the  ground 
in  question. 

Without  noticing  in  detail  the  instructions  of  the  Court,  it 
is  sufficient  to  say  that  the  jury  were  instructed  in  effect  that 
if  they  found  from  the  evidence  that  the  plaintiffs  had  acquired 
a  right  to  mine  the  ground  in  controversy  prior  to  the  entry 
of  the  defendants,  that  right  could  not  be  divested  by  a  non- 
compliance on  their  part  with  any  rules  or  regulations  adopted 
by  the  miners;  but  that  such  rules  and  regulations  might  be 
considered  by  them  in  connection  with  the  other  evidence  for 
the  purpose  of  determining  whether  or  not  the  plaintiffs  had 
abandoned  their  daim.  We  understand  the  learned  Judge  of 
the  Court  below  to  have  here  used  the  term  forfeiture  in  its 
mining  law  sense,  and  the  word  abandonment  in  its  common 
law  sense.  Such  being  the  case,  the  juiy  were,  in  effect,  in- 
structed that  there  was  not,  and  could  not  be,  any  such  thing 
as  a  forfeiture  under  mining  rules  and  regulations,  and  if  so, 
the  instruction  was  undoubtedly  erroneous. 

The  term  forfeiture  as  used  in  our  mining  customs  and 
codes  means  the  loss  of  a  right  to  mine  a  particular  piece 
of  ground,  previously  acquired,  by  neglect  or  failure  to  com- 
ply with  the  rules  and  regulations  of  the  bar  or  diggings 
in  which  the  ground  is  situated,  prescribing  the  acts  which 
must  be  done  in  order  to  continue  and  keep  alive  that  right 
after  it  has  been  once  acquired.  As  a  defense  it  is  entirely 
distinct  and  separate  from  that  of  abandonment  It  involves 
no  question  of  intent,  but  resia  entirely  upon  the  mining 
rules  and  regulations,  and  involves  only  the  question  whether, 
m  point   of    fact,    those    rules    and    regulations  have  been 
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observed  by  the  party  seeking  to  maintain  or  perpetuate  the 
right,  regardless  of  what  his  intentions  may  have  been.  Whereas 
the  principal  question  involved  in  the  defense  of  abandonment 
is  one  of  intention.  Was  the  ground  left  by  the  locator  with- 
out any  intention  of  returning,  or  making  any  future  use  of 
it!  If  so,  an  abandonment  has  taken  place  upon  common  law 
principles,  independent  of  any  mining  rule  or  regulation,  and 
the  ground  has  become  once  more  publici  juris  and  open  to  the 
occupation  of  the  next  comer. 

That  the  miners  may  make  rules  and  regulations  to  govern 
the  acquisition  and  tenure  of  mining  vights  have  been  expressly 
and,  in  our  judgment,  wisely  declared  by  the  Legislature,  with 
the  further  declaration  that  such  rules  and  regulations  shall  be 
admitted  in  evidence  and  shall  control  the  decision  of  mining 
controversies.  (Prac  Act  ^ec  621;  Morton  v.  The  Solambo 
Mining  Company,  post,  527,  decided  at  the  present  term.) 

Judg:ment  reversed  and  new  trial  ordered. 


ROBERT  B.  ELLIS  v.  THOMAS  JEAN'S,  WHXIS  LONG, 
Ain)  W.  B.  LONG. 

Mw  Trtal. —  Where  an  aetlon  la  tried  and  faeta  are  found  \ij  tiie  Goart 
without  a  jury,  and  the  erldenee  Is  conflicting,  a  new  trial  will  not  be 
granted  on  the  ground  that  the  findings  are  not  supported  by  the  eyldence. 

JUDOM KNT  IN  BjscTHKNT. —  In  an  action  of  ejectment  brought  by  B.  against 
J.  and  L*.  and  L.,  the  Gaurt  found  as  a  fact  that  dtfendanta  had  at  all 
times  since  the  ouster  withheld  the  possession  of  tha  premises  fr/>m  the 
plaintiff,  and  gave  Judgment  for  plaintiff  against  the  defendants  Jointly  for 
damages  during  the  whole  time.  The  evidence  showed  that  defendant,  J., 
had  been  In  the  exclusive  possession  of  one  hundred  and  twenty  acres  of  the 
five  hundred  acrea  sued  for,  and  had  not  been  In  possession  dnrtaig  the  whole 
time  for  which  the  damag««  were  computed.  The  Court  was  not  requested 
to  distinguish  In  Its  findings  firom  that  made  against  L.  and  L.  Heid,  that 
plaintiff  was  entitled  to  Judgment  against  the  defendants  Jointly. 

lUifAOEa  IN  Bjsctubnt.-^  If  a  plaintiff  In  ejectment  la  In  possession  of  a 
portion  of  the  land  sued  for,  it  Is  error,  If  the  answer  denies  damages,  for 
the  Court  to  asftess  damages  against  defendant  for  the  use  of  the  entire  tract. 

OracLAiinER. —  In  an  action  of  aJectment  dlsclaiaiers  are  unknown. 

OmfeB  TO  avLBASE  PoETioN  ow  JuDOMBNT  IN  Sdpbbub  Codbt.— B.  recovered 
Judgment  against  J.  and  L*.  and  L.  for  possession  of  five  hundred  acrea  of 
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land,  and  flye  tbousand  dollan  damages.  The  Supreme  Court  rerereed  the 
Judgment,  because  the  damages  were  ezcesslTe,  and  because  B.  was  In  pos- 
sesilon  of  one  hundred  and  eighty  acres  of  the  land  when  suit  was  brought 
fi.  offered  to  release  the  damages  and  the  one  hundred  and  eighty  acres  from 
the  operation  of  the  judgment.  Seld,  that  as  neither  the  pleadings  nor 
findings  of  fact  fixed  the  location  of  the  one  hundred  and  eighty  acres,  the 
Supreme  Court  could  not  modify  Its  Judgment 
VuDiHG  or  Facts. —  The  Supreme  Court  cannot  examine  the  evidence  for  the 
purpose  of  finding  a  fact  To  do  so  would  be  the  exercise  of  original  rather 
than  appellate  Jurisdiction. 

Appeal  from  the  District  Ooort^  Seventh  Judicial  District, 
Solano  County. 

This  action  was  commenced  Febraaiy  ISth,  1866,  and 
judgment  was  rendered  December  20th,  1862.  It  has  been 
twice  before  appealed  to  the  Supreme  Court,  and  will  be  found 
iqx>rted  in  7  Cal.  415,  and  10  CaL  456: 

Defendant,  Jeans,  in  his  separate  answer,  not  only  denied 
the  allegations  of  the  complaint,  but  set  up  that  the  defend- 
ants had  not  at  any  time  possessed  the  land  described  in  the 
eomplaint,  or  any  part  thereof,  as  joint  or  common  occupants. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

John  Currey,  and  Jf .  A.  Wheaton,  for  Appellants. 

The  defendant  Jeans  has  shown  no  right  to  any  of  the  land. 
He  occupied  only  one  hundred  and  twenty  acres  of  the  land 
from  eighteen  hundred  and  fifty-four  until  eighteen  hundred 
and  fifty-seven.  This  he  occupied  exclusively,  yet  he  is 
included  jointly  in  the  judgment,  and  the  same  is  against  him 
for  all  the  accumulated  damages  on  five  hundred  acres,  (four 
times  as  much  as  he  ever  touched)  for  one  year  before  he  was 
on  the  land,  and  for  six  years  after  he  left. 

Such  a  judgment  is  evidently  unjust  Jeans  was  only 
liable  for  the  land  he  occupied,  and  for  the  time  he  occupied 
it,  and  he  cannot  legally  be  held  to  pay  for  the  use  of  the 
land  he  never  had  nor  claimed  to  have,  which  he  never  de- 
tained nor  assisted  to  detain  from  the  plaintiff  for  a  moment, 
and  with  which,  he  never  in  any  capacity  had  any  connection. 
Three  hundred  and  eighty  acres  of  the  land  Jeans  never  had 
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any  connection  with  for  a  moment,  nor  never  was  nor  claimed 
to  be  a  joint  hold^  with  the  Longs. 

Another  objection  to  the  judgment  in  this  case  is  that  it  is 
against  defendants  Longs,  and  in  plaintiff's  favor,  for  five 
hundred  acres,  yet  during  all  the  time,  for  years  before  the 
suit  was  commenced,  and  up  to  the  present  time,  the  plaintiff 
was  in  the  full  possession,  use,  and  occupation  of  one  hun- 
dred and  ei^ty  acres  of  the  eastern  portion  of  it,  and  to  and 
in  whidi  the  Longs  claimed  an  interest 

It  is  respectfully  submitted  that  this  error,  as  ejectment 
must  be  brought  against  the  terre  tenant  (Dviton  v.  War- 
tchaaxer,  21  Cal.  609 ;  Oiumer  v.  Marshall,  9  Oal.  268.) 

The  only  action  Ellis  could  maintain  against  the  Longs  as 
to  the  one  hundred  and  eighty  acres  he  had  in  possession  would 
be  to  quiet  his  title  against  their  claim  under  section  two  hun- 
dred and  fifty-four  of  the  Civil  Practice  Act 

Had  the  Longs  no  claim  to  the  one  hundred  and  eighty 
acres  against  which  Ellis  holds  the  present  judgment,  the 
judgment  would  do  them  no  harm«  But  their  deed  and  claim 
does  cover  it,  and  their  right  to  it  cannot  be  tried  in  an  eject- 
ment suit  in  which  they  are  defendants  and  out  of  possession  of 
the  land,  while  Ellis  is  plaintiff  and  in  possession. 

P.  TT.  8.  Rayls,  for  Respondent 

The  first  point  urged  by  appellants  is  that  injustice  has  been 
done  defendant  Jeans,  because  he  says  that  Jeans  only  had 
one  himdred  and  eighty  acres  of  the  land  in  controversy. 

The  defendant  Jeans  was  sued  jointly  with  the  defendants 
Longs  and  failed  to  demand  a  separate  verdict,  or  in  this  case, 
tiiere  being  no  jury,  separate  findings  at  the  trial,  and  id  con- 
duded  by  a  general  verdict  or  judgment  It  was  not  for  the 
plaintiff  to  apportion  the  wrongs  conunitted  by  these  defend- 
ants. When  this  case  was  before  this  Court  firsts  the  same 
point  was  made  by  counsel  and  was  decided  against  them. 
(See  EUis  v.  Jeam,  7  Cal.  417,  418.) 

It  seems  that  this  point  has  been  too  often  decided  to  require 
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aigomenty  and,  if  erroneous,  is  the  law  of  the  ease,  and  cannot 
be  questicmed  now. 

P.  L.  Edwofrde,  also  for  Bespondent 
By  the  Oourt,  Skafteb,  J. 

This  is  an  action  of  ejectment,  brought  to  recover  the  possee- 
sioD  of  a  certain  tract  of  land  situated  in  the  County  of  Solano, 
c(Hitaining  five  hundred  acres.  The  several  answer  of  Jeans 
denies  all  the  allegations  of  the  complaint.  The  joint  answer 
of  the  other  defendants  contains  a  like  denial  and  a  plea  of 
title  and  right  of  possession  in  themselves.  The  trial  was  by 
the  Court*  The  findings  were  in  favor  of  the  plaintiff,  and 
judgment  was  entered  thereon  against  the  defendants  jointly, 
for  restitution  of  the  premises  demanded  and  five  thousand 
dollars  damage&  The  defendants  moved  for  a  new  trial,  on 
the  ground  that  the  evidence  was  insufficient  to  justify  the 
findings,  and  of  errors  of  law  occurring  at  the  trial.  The 
moticm  was  denied,  and  from  the  order,  and  also  from  the 
judgment,  the  defendants  appeal 

The  plaintiff  claims  under  one  Vaca,  through  a  deed  exe- 
eoted  by  Vaca  to  McDaniel  on  the  2l8t  of  August,  1850,  and 
recorded  on  the  22d  of  said  month.  McDaniel  deeded  to 
Mizner  one  undivided  half  of  the  land  on  the  day  last  afore- 
said, which  deed  was  recorded  June  2,  1851.  McDaniel  and 
Mizner  deeded  to  Bayse  on  the  8d  day  of  May,  1851,  which 
deed  was  duly  recorded  on  the  same  day,  and  Bayse  conveyed 
to  the  plaintiff  Mardi  18,  1852.  This  deed  was  recorded  on 
the  24th  of  March,  1852. 

The  defendants,  with  the  exception  of  Jeans,  who  tahibits 
no  title,  also  claim  under  Vaca,  by  the  following  deraignment: 
Deed  of  Vaca  to  Pattens  and  Lyon,  dated  April  7,  1849, 
recorded  September  24,  1856.  This  deed  was  made  in  pur- 
loanee  of  a  contract  to  convey,  executed  March  20^  1847, 
"which  contract  was  never  recorded.     The  Pattens  and  Lyon 
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oonveyed  to  the  defendants  Long,  March  17,  1851,  and  the 
deed  was  recorded  on  the  second  day  of  July  following. 

It  appears  from  the  forgoing  statement  that  the  title  of 
the  defendants  derived  from  Vaca,  the  common  source,  was 
older  than  that  of  the  plaintiffs;  hut  that  the  deed  of  Vaca  to 
McDaniel,  constituting  a  step  in  the  plaintiffs'  deraignment, 
was  first  recorded.  The  defendants  introduced  evidence  .for 
the  purpose  of  proving  that  the  plaintiff  and  Bayse,  and  Mizner 
and  McDaniel,  had  actual  notice  at  the  date  of  the  purchases 
respectively,  of  the  prior  deed  of  Vaca  to  Pattens  and  Lyon. 
The  testimony  on  the  point  presented  was  conflicting;  and, 
furthermore,  the  evidence  introduced  by  the  defendants  was 
mainly  circumstantial,  and,  standing  by  itself,  was  not,  in  our 
judgment,  so  demonsttative  in  its  character  as  to  preclude 
intelligent  differences  of  opinion  on  the  question  of  its  weight* 
Under  the  settled  practice  of  this  Cburt,  a  new  trial  cannojfc 
be  granted  in  this  case  on  the  ground  that  the  findings  are  not 
supported  by  the  evidence. 

It  appears  that  the  defendant  Jeans  occupied  one  hundred 
and  twenty  acres  of  the  five  hundred  acres  demanded  from 
1854  to  1857 ;  that  his  occupation  was  limited  to  the  one  hun- 
dred and  twenty  acres,  and  that  his  occupation  was  exclusive. 
It  further  appears  that  Jeans  was  not  in  possession  during  the 
whole  of  the  interval  for  which  damages  were  computed  and 
given  against  him  and  the  other  defendants  jointly. 

It  does  not  appear  with  any  proper  distinctness  that  the 
Court  was  requested  to  distinguish  in  its  findings  the  case  of 
Jeans  from  that  made  against  his  co-defendants ;  and  therefore 
we  consider  the  plaintiff  was  entitled  to  a  recovery  against  the 
defendants  jointly.  (Winasis  v.  Christy,  4  Cal.  70;  EUis  v. 
Jeam,  7  Cal.  417.) 

The  appellants  further  insist  that  the  deed  of  MoDaniel  and 
Mizner  to  Bayse,  and  the  deed  of  Bayse  to  the  plaintiff,  are 
void  for  uncertainty,  and  that  the  Court  erred  in  admitting  the 
deeds  against  the  defendants'  objection.  We  have  examined 
the  deeds  referred  to,  and  are  persuaded  that  in  neither  of 
them  is  the  description  of  the  land  int^ided  to  be  conveyed 
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ambigaoufl  or  in  any  respect  uncertain.  The  place  of  beginning 
is  fized  in  the  deeds  respectively  with  entire  preciBion,  and 
thereafter  the  calls  are  dear  and  consecntive  niitil  the  point  of 
l)^gmning  is  reached. 

It  is  further  objected  that  the  findings  are  erroneous  for  the 
reason  that  the  parol  testimony  introduced  for  the  purpose  of 
applying  the  deeds  last  mentioned  to  the  lands  in  controversy 
was  insufficient  to  warrant  the  conclusion  that  the  Cour*,  drew 
from  it  We  have  examined  the  testimony  iu  its  relations  to 
the  question  named,  and  while  we  fail  to  detect  any  conflict 
we  find  the  testimony  to  be  somewhat  loose  and  disjointed. 
Objects  and  localities  ere  referred  to  in  the  testimony  of  the 
witnesses,  which  are  not  produced  upon  the  map  introduced 
for  the  purposes  of  illustration,  and  the  oral  testimony,  though 
positive  enough  on  certain  points,  is  in  other  respects  some- 
what embarrassed  by  hypothesis.  Still  we  c<?nsider  that  the 
testimony  has  some  appreciable  tendency  to  support  the 
finding. 

But  it  further  appears  from  all  the  evidence  in  the  case,  and 
the  admissions  of  counsel  in  argument  are  to  the  same  effect  — 
that  the  plaintiff,  at  the  time  this  action  was  brought,  in  Feb- 
rnaiy,  1856,  was  himself  in  possession  of  onp  hundred  and 
eighty  acres,  parcel  of  the  five  hundred  acres  demanded;  and 
that  the  possession  continued  in  him  thereafter  to"  the  day  of 
the  trial.  On  this  state  of  the  evidence,  the  Court  found  that 
the  defendants  had  been  in  possession  of  the  whole  of  the  five 
hundred  acres  since  the  6th  of  May,  1852,  and  the  damages 
Heem  to  have  been  assessed  through  the  whole  interval  and 
upon  the  whole  area.  This  finding  of  the  Court  upon  the 
subject  of  damages  was  undoubtedly  erroneous,  both  in  fact 
and  in  law.  It  is  true  that  the  defendants,  in  their  answers, 
deny  the  plaintiff's  title  to  the  whole  or  any  part  of  the  five 
hmidred  acres;  but  if^is  also  true  that  the  plaintiff  could  not 
recover  damages  for  the  use  of  land  of  which  the  defendants 
had  never  dispossessed  him. 

The  counsel  of  the  respondent  insists  that  the  defendants 
should  have  disclaimed  as  to  the  one  hundred  and  eighty  acres 
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in  poBseBsion  of  the  plaintiff.  To  this  there  are  two  answers. 
One  18,  that  when  damages  are  denied,  no  more  damages  can 
be  given  than  what  the  party  proves  he  has  actually  sustained ; 
and  the  other  is,  that  in  the  orderly  conduct  of  an  action  of 
ejectment,  disclaimers,  as  such,  are  entirely  unknown.  (Noe 
V.  Card,  14  Cal.  609.) 

Judgment  reversed  and  cause  remanded  for  new  trial. 

By  the  Court,  Shafteb,  J,,  on  motion  of  Kespondent  to 
vacate  judgment 

Ejectment.  Motion  by  respondent  to  vacate  the  judgment 
of  this  Court  reversing  the  judgment  of  the  District  Court 
and  granting  appellants  a  new  trial  on  the  respondent's  filing 
a  release  of  damages.  The  motion  is  objected  to  by  the 
appellants  on  the  ground  that  the  new  trial  was  granted  not 
only  for  the  reason  that  the  damages  were  excessive,  but  for 
the  fiirther  reason  that  the  Court  below  found  that  the  defend- 
ant had  disseized  the  plaintiff  of  the  whole  of  the  five  hun* 
dred  acres  sued  for,  when  it  appeared  from  all  the  testimony 
in  the  case  that  the  plaintiff  was  himself  in  the  actual  pos- 
session and  enjoyment  of  about  one  hundred  and  eighty  acres 
thereof  at  the  commencement  of  the  action.  To  avoid  this 
objection  the  respondent  offers  to  release  the  one  hundred  and 
eighty  acres  from  the  operation  of  the  judgment.  If  the 
particular  location  of  the  one  hundred  and  eighty  acres  ap- 
peared either  in  the  pleadings  or  by  the  findings  we  might 
order  the  modification  upon  the  basis  of  the  record,  but  there 
is  nothing  in  either  showing  the  location,  and  we  are  not  at 
liberty  to  examine  the  evidence  for  the  purpose  of  determin- 
ing the  location  as  a  question  of  fact.  To  do  so  would  be  to 
exercise  original  rather  than  appellateji.jurisdiction. 

Motion  denied  and  stay  dissolved. 

Mr.  Justice  Citbbst,  having  been  of  counsel,  did  not  sit  on 
the  trial  of  this  case. 
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S.  ELLSASSAR  v.  ALEXANDER  HUNTER  ato  A.  J. 

LOWRT. 

Nona  or  Motion  vffa,  Naw  Trial*—  If  the  notice  of  motion  for  a  new  triaf 
Is  not  terred  and  filed  within  five  daya  after  the  rendition  of  the  verdict* 
where  the  caie  ia  tried  hy  a  Jiirj,  the  right  to  move  for  a  new  trial  Is 
wslTed;   and  although  a  statement  may   be   afterwards  made,    filed,   and 
settled,  and  the  motion  for  new  trial  passed  on  by  the  Court  below,  yet  the 
'supreme  Conrt  will.  If  the  objection  be  taken,  strike  the  statement  from  the 
tnoscrlpt. 
Drbs  DiscHAaoiNo  AN  iNBOLvniT  Dbbtob  FHOii  HI8  DEBTS. —  A  dscrec  dis- 
charging an  insoWent  debtor  from  his  debts  will  not  afford  him  any  protec- 
tion. In  bar  of  an  action  bronght  against  him  for  debts  contracted  prior  to 
each  decree.  If  It  ia  made  to  appear  that  he  has  concealed  any  part  of  his 
property,  or  given  a  false  sehednla,  or  committed  any  fraud  in  procnring 
soch  discharge. 
FtAOD  IN    PaoctmiNO  a   DiscKAaos   nr   iNSOLysNCT.— -  If   a   Jadgment   la  ob- 
tained against  one  who  afterwards  proenrea  a  discharge  from  his  debts  as  an 
InsolTent  debtor,  and  after  this  discharge  an  execntlon  Is  issned  on   the 
Judgment,  and  the  Sheriff,  by  yirtne  of  the  same,  makes  a  levy  on  personal 
I  property  In  the  hands  of  a  third  peraon,  aa  the  property  of  the  defendant  In 

tbe  execntlon,  and  this  third  peraon  sues  the  Sheriff  to  recover  damages,  It 
I  Is  error  In  the  Court  to  refuse  to  allow  the  Sheriff  to  show  in  his  defense 

'  that  the  property  really  belonged  to  the  Insolvent,  who  had  placed  the  same 

ta  the  plalntilTa  hands  to  defraud  hla  creditors*  pending  the  proceedings  in 
lasolvency. 

I  App^lL  from  the  District  Oourt^  Eleventh  Judicial  District, 

El  Dorado  Connty. 

This  action  was  commenced  September  Ist,  1863.  The 
complaint  averred  the  wrongful  taking  on  the  22d  day  of 
August,  1868.  The  joint  answer  of  defendants  avers  that  the 
execution  by  virtue  of  which  they  levied  on  the  goods  was 
issued  out  of  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, El  Dorado  County,  on  a  judgment  rendered  on  the  13th 
day  of  February,  1862. 

The  separate  answer  of  defendant  Hunter  avers  that  on  the 
24th  day  of  December,  1862,  Newbauer  filed  his  petition  in 
insolvency  in  the  County  Court  of  El  Dorado  County,  and  on 
the  first  day  of  August,  1863,  executed  an  assignment  of  his 
property  to  the  defendant,  and  on  the  same  day  was  discharged 
by  a  decree  of  the  County  Court  from  all  his  debts  and  lia- 
bilities. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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George  E.  Williams,  for  Appellants. 

The  two  first  offers  set  forth  fraud  —  the  third  sets  forth 
agency.  The  principal  objection  made  by  plaintiff  to  the 
introduction  of  this  testimony  was  on  the  ground  that  it  would 
again  litigate  the  matter  which  had  been  tried  and  determined 
in  the  case  of  Newbauer  v.  His  Creditors.  It  is  admitted  that 
the  issues  of  fraud  set  forth  by  the  answers  in  this  cause  are 
the  samo  as  those  contained  in  the  opposition  made  by  Moses 
O'Connor  in  the  County  Court.  The  District  Court  decided 
that  the  judgment  of  the  County  Court  in  Newbauer  v.  His 
Creditors  was  res  adjudicata  of  the  question  of  fraud.  This 
subject  of  res  adjudicata  was  thoroughly  discussed  by  this 
Court  in  the  case  of  Oray  v.  Dougherty,  and  I  deem  it  entirely 
unnecessary  to  do  more  than  make  a  brief  argument  on  that 
point. 

The  judgment  of  a  Court,  in  order  to  be  binding  upon  par- 
ties to  a  subsequent  action,  must  be  shown  to  have  been  ren- 
dered in  an  action  between  the  same  parties,  or  their  privies 
in  estate  or  blood ;  and  that  the  judgment,  if  it  had  been  dif- 
ferent, would  have  been  binding  upon  the  party  in  whose  favor 
it  is  offered  in  evidence.  For  instance,  that  if  the  judgment  of 
the  County  Court  had  been  against  Ifewbauer  upon  the  ques- 
tion of  fraud,  that  then,  in  an  action  brought  by  the  creditors 
against  Ellsassar  for  the  property,  they  could  have  used  the 
judgment  of  the  County  Court  as  conclusive  evidence  upon 
that  question.  That  Ellsassar,  without  being  a  party  to  the 
action  in  the  County  Court,  without  any  opportunity  of  appear- 
ing upon  the  trial  and  cross-examining  the  witnesses,  has, 
nevertheless,  to  be  bound  by  the  judgment.  The  injustice 
involved  in  such  a  construction  of  the  doctrine  of  res  adjudir 
cata  proves  it  not  to  be  sound  law. 

Oeorge  0.  Blanchard,  for  Bespondent. 

The  Court  did  not  err  in  rejecting  the  evidence  sought  to  be 
introduced  by  the  defendants. 

It  is  admitted  that  the  matters  sought  to  be  proved  Bxe  the 
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same  as  were  adjudicated  and  set  up  in  the  proceedings  in 
insolvency  in  the  County  Court 

The  right  of  Hunter  to  hold  the  property,  assumed  in  his 
supplemental  answer,  has  no  more  force  than  in  the  original. 
He  claims  to  hold  it  by  virtue  of  the  assignment  for  the  benefit 
of  the  creditors,  and  sets  up  the  same  transactions  of  fraud 
passed  upon  in  the  insolvency  case.  The  same  objection  arises 
here  that  arose  in  the  first  instance. 

Before  the  defendants  can  justify  the  holding,  it  is  necessary 
for  them  to  establish  the  allegations  of  fraud  averred  in  the 
answers.  Defendants  claim  no  title  in  themselves;  and  it  is 
admitted  that  the  allegations  are  the  same  as  adjudicated  in 
the  Coun^  Court. 

What  did  the  trial  of  those  issues  determine?  and  what 
was  the  legal  effect  of  the  verdict?  (Wood's  Digest,  p.  499, 
Sees.  20-24.) 

It  determined  that  Newbauer  was  not  guilty  of  the  fraudu- 
lent transactions  averred  in  the  answer.  Its  effect  was  to 
secure  to  him  a  discharge  from  all  his  debts  -jmd  liabilities. 
Under  the  pleadings  in  this  cause,  a  determination  of  the 
questions  of  fraud  raised  fixes  the  ownership  of  the  property 
in  dispute,  so  far  as  Newbauer  is  concerned,  and  that  the 
charges  of  fraud  are  ill  founded  determines  Kewbauer  not  to 
be  the  owner  of  the  property.  Under  the  nature  of  the  action 
no  other  result  or  condusion  could  follow. 

The  trial  of  title  to  this  property,  then,  onoe  having  been 
had  by  the  privies  of  defendants,  (for  O'Connor  and  the  credit- 
ors of  Newbauer  are  the  privies  of  defendants,)  they  are 
estopped  from  asserting  title  in  him  in  this  action,  unless 
acquired  subsequent  to  the  trial  in  the  County  Court,  which 
they  do  not  pretend. 

In  Doty  V.  Brown,  4  N.  T.  71,  the  Court  held :  That  where 
A.  took  from  B.  a  bill  of  sale  of  certain  personal  property,  and 
C,  a  constable,  afterwards  levied  upon  it  by  attachment  in 
favor  of  B/s  creditors ;  and  subsequently  A.  converted  it  to  his 
own  use,  for  which  C.  sued  him,  and  recovered  judgment  in 
Justice's  Court,  on  the  ground  that  the  bill  of  sale  was  fraudu- 
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lent  and  void  as  to  creditors:  It  was  held,  that  the  judgment 
was  conclusive  upon  the  question  of  fraud  in  an  action  of 
replevin  afterwards  brought  by  A.  agaiust  C.  in  the  Supreme 
Court.  Also,  in  3t  John  v.  8L  John*s  Church,  15  Barb.  346, 
C.  sued  A.  and  recovered  for  a  trespass ;  A.  claimed  that  the 
trespass  was  committed  under  the  direction  of  B.,  and  sued 
him  for  indemnity-:  It  was  held,  that  the  judgment  in  the  suit 
of  C.  Y.  A.  was  conclusive  upon  the  question  of  trespass,  the 
parties  not  being  the  same  in  the  two  suits;  for  one  of  the 
cases  was  Baird  v.  8t  John,  and  the  other  was  8t.  John  ▼• 
8t.  John's  Church. 


By  the  Courts  Qwssrz,  J. 

This  action  was  brought  to  recover  damages  for  the  alleged 
wrongful  taking  of  the  goods  and  chattels  of  the  plaintiff  by 
the  defendants  and  converting  the  same  to  their  own  use. 

In  answer  to  the  complaint  the  defendants  say,  at  the  time 
of  the  commission  of  the  wrongs  and  injuries  complained  of, 
tie  defendant  Hunter  was  Sheriff,  and  the  defendant  Lowry 
was  Deputy  Sheriff  of  El  Dorado  County,  and  that  by  virtue 
of  a  writ  of  execution  issued  upon  a  judgment  obtained  by 
M.  O'Connor  ag<iinst  D.  Newbauer  for  a  large  sum  of  money 
-specified,  they  levied  upon  and  seized  the  property  described 
in  the  complaint  as  the  property  of  said  Newbauer,  and  they 
aver  that  the  same  was  his  property  and  liable  to  be  seized 
ifor  his  debts.  The  answer  also  charges  that  while  Newbauer 
was  indebted  to  O'Connor,  he  made  pretended  sales  and  trans- 
fers of  his  personal  property  to  the  plaintiff,  for  which  no 
consideration  was  paid,  and  that  such  pretended  sales  were 
made  to  hinder,  delay  and  defraud  O'Connor  in  the  collection 
of  the  debt  due  him,  of  which  intent  the  plaintiff  had  knowl- 
edge; that  the  property  so  transferred  by  Newbauer  to  plain- 
tiff was  sold  by  the  latter,  and  with  the  proceeds  thereof  and 
other  funds  of  Newbauer,  other  goods  and  chattels  were  pur- 
chased by  the  plaintiff  in  his  own  name,  but  in  fact  for  New- 
bauer, and  that  they  claimed  and  pretended  that  the  property 
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thus  acquired  belonged  to  plaintiff  for  the  piirpose  of  hinder- 
ing, delaying  and  defrauding  Newbaner^s  creditors  in  the  col- 
lection of  their  debts.  Other  transactions  of  like  character 
are  set  forth  in  the  answer  implicating  Newbaner  and  the 
plaintiff,  and  other  persons  co-operating  with  them  in  a  con- 
spiracj  to  defraud  Newbauer's  creditors  by  other  pretended 
sales  and  transfers  of  the  goods  and  chattels  of  Newbauer,  and 
by  procuring  the  institution  of  actions  for  fictitious  debts 
against  him  and  the  seizure  and  sale  of  his  property  on  judg* 
ments  suffered  in  such  actions. 

The  defendant  Hunter  also,  by  a  separate  answer,  alleged 
&at  Newbauer  applied  to  the  County  Court  of  El  Dorado 
Goimty  to  be  discharged  as  an  insolvent  from  his  debts,  and 
that  he,  as  the  Sheriff,  was  appointed  his  assignee  in  insolvency, 
and  that  such  proceedings  were  had  in  the  insolvency  case 
Aat  ITewbauer  was  discharged  from  his  debts;  and  he  then 
chaiges  that  Newbauer  was,  at  the  time  of  his  discharge,  the 
owner  of  the  property  on  accoimt  of  which  this  action  was 
brou^t^  and  omitted  to  surrender  the  same  to  him  as  such 
assiguee;  but  that  afterward  the  same  property  came  to  his 
possession  under  the  execution  issued  on  the  judgment  in  the 
case  of  O'Connor  against  Kewbauer,  and  having  thus  obtained 
the  possession  he  claimed  to  hold  the  property  by  virtue  of 
die  assignment,  in  trust  for  the  creditors  of  Newbauer. 

The  issue  joined  between  the  parties  was  tried  before  the 
Court  and  a  jury,  and  a  verdict  was  rendered  for  the  plaintiff, 
on  which  judgment  was  entered.  On  motion  of  the  defend- 
ants the  Court  '^ordered  that  all  proceedings  be  stayed  for 
twenty  days,  with  leave  to  defendants  to  file  papers  herein." 
Tw^ity  days  afterward  the  defendants  filed  and  gave  to  the 
plaintiff's  attorneys  notice  of  a  motion  for  a  new  trial.  Some- 
time subsequently  the  Court  passed  upon  the  motion,  denying 
the  application  for  a  new  trial.  From  this  order  and  from 
the  judgment  the  defendants  have  appealed. 

The  counsel  for  the  respondent  makes  an  objection  that  the 
Botice  of  motion  for  a  new  trial  was  not  filed  and  served  until 
twenty  days  after  the  verdict  and  judgment  were  rendered, 
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and  therefore  the  right  to  move  for  a  new  trial  was  waived- 
This  objection  is  well  taken,  which  carries  with  it  the  state- 
ment prepared  and  filed  as  on  motion  for  a  new  trial.  (Prac. 
Act,  Sec  196 ;  Flaiau  v.  Lubeck,  24  Gal.  364 ;  Bmr  River  and 
Auburn  Water  and  Mining  Company  v.  Boles,  24  Gal.  354.) 

This  statement  being  rejected,  the  case  stands  to  be  decided 
on  the  judgment,  and  the  matters  properly  of  record.  By  a 
bill  of  exceptions  taken  at  the  trial  and  signed  by  tKe  Judge, 
it  appears  that  the  defendants,  who  are  now  the  appellants, 
offered  to  prove  that  Newbauer  was  in  the  months  of  Septem- 
ber, October,  and  November,  1861,  the  owner  and  in  the  pos- 
session of  a  large  amount  of  goods,  wares  and  merchandise  — 
and  in  the  last  named  month  transferred  the  same  in  trust  for 
himself  to  the  plaintiff;  that  the  plaintiff  sold  the  same  goods 
and  used  the  proceeds  thereof  in  purchasing  the  goods  in  con- 
troversy for  Newbauer.  Also,  the  defendants  offered  to  prove 
that  in  the  same  month  of  November  Newbauer  was  the  owner 
of  a  large  amount  of  goods,  wares  and  merchandise,  which  he 
transferred  to  one  Glauber  without  consideration,  with  the 
understanding  that  Olanber  should  transfer  the  same  to  the 
plaintiff;  that  Olanber  afterward  transferred  said  goods  to 
plaintiff,  who  sold  the  same  and  applied  the  proceeds  in  the 
purchase  of  the  goods  in  controversy.  And,  further,  the  defen- 
dants offered  to  prove  that  the  money  used  in  the  purchase  of 
the  goods  in  controversy  belonged  to  Newbauer,  and  that  such 
money  had  come  into  plaintiff's  possession  from  sales  made  by 
him  of  the  property  of  Newbauer,  for  whom  he  acted  therein. 

The  plaintiff  objected  to  the  evidence  offered  to  prove  these 
facts  on  the  grounds: 

First — That  it  was  irrelevant  and  inmiateriaL 

Second  —  That  it  was  incompetent 

Third  —  That  it  was  an  offer  to  again  litigate  the  matter 
shown  to  have  been  tried  and  determined  in  the  case  of  iVeii?- 
hauer  against  His  Creditors  —  which  determination  or  degree, 
it  was  alleged,  the  defendants  could  not  attack  collaterally. 

The  Court  sustained  the  objection  and  the  defendants  duly 
excepted,  and  this  ruling  of  the  Gourt  is  assigned  as  erroneous. 
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The  several  matters  sought  to  be  proved  by  the  defendants 
were  set  forth  in  the  answers  and  were  relevant  and  compe- 
tent evidence,  unless  barred  by  the  decree  discharging  New- 
bauer  as  an  insolvent  debtor.  And  the  only  question  to  be 
decided  is  as  to  the  effect  of  this  decree  as  pleaded. 

The  rights  and  immunities  to  which  an  insolvent  debtor  is 
entitled  under  a  decree  discharging  him  from  the  payment  of 
his  debts,  depend  for  their  foundation  upon  the  provisions  of 
the  statute  entitled  "  an  Act  for  the  relief  of  insolvent  debtors 
and  protection  of  creditors/'  (Laws  1852,  p.  69)  and  the  effect 
of  the  decree  in  such  case  is  subject  to  the  qualification  com- 
prehended in  the  thirty-second  section  of  that  Act,  which  reads 
as  follows :  "  Whenever  any  insolvent  debtor  has  had  the  ben- 
efit of  this  Act,  if  thereafter,  at  any  time,  it  is  made  to  appear 
that  he  has  concealed  any  part  of  his  property  or  estate,  or 
given  a  false  schedule,  or  committed  any  fraud  under  the  pro- 
vi^dons  of  this  Act,  it  is  hereby  declared  that  he  has  forfeited 
all  benefit  and  advantage  which  he  would  otherwise  have  had 
by  virtue  of  this  Act,  and  he  cannot  avail  himself  of  any  of 
its  provisions  in  bar  to  any  claim  that  may  be  instituted  against 
him." 

The  transactions  of  which  the  defendants  proposed  to  prove 
&at  Newbauer  had  been  guilt}',  with  the  co-operation  of  the 
plaintiff  and  others,  for  the  purpose  of  defrauding  his  cred- 
itors, were  of  a  grossly  base  and  fraudulent  character,  and  if 
true  as  diarged,  in  any  essential  particular,  should  forever  bar 
hun  of  all  benefit  and  advantage  which,  by  an  honest  siirren- 
der  of  his  property,  he  would  have  been  entitled  to  by  virtue 
of  the  Act  for  the  relief  of  insolvent  debtors.  This  Act  was 
not  designed  alone  for  the  relief  of  insolvent  debtors,  but  it 
was  also  intended,  as  its  title  suggests,  for  the  protection  of 
creditors,  and  this  protection  the  section  of  the  Act  quoted 
conserves  to  the  creditors  notwithstanding  the  alleged  insol- 
vent debtor  may  have  obtained  a  decree  discharging  him  from 
the  payment  of  his  debts. 

The  judgment  is  reversed  and  a  new  trial  ordered. 
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Mr.   Chief  Justice  Sanderson,  being  disqualified,  did  not 
participate  in  the  decision  of  this  case. 


DANNEBROGE  GOLD  QUAETZ  MINING  COMPANY 
V.  J.  T.  ALLMENT  and  H.  BARRETT, 

CmtTinciLTB  09  IwcoRPOSATZOK  A8  BviDflNCB. —  The  certificate  of  incorpora- 
tion of  a  comiMuiy  claiming  in  good  faith  to  be  a  corporation  under  the  lawn 
of  this  State,  and  doing  bailnesa  as  anch  corporation,  la  admlBslble  In  «▼!- 
dence  in  a  private  suit  to  which  the  company  li  a  party,  aa  evidence  of  Its 
right  to  act  aa  a  corporation,  although  it  la  not  acknowledged  by  all  the 
corporators. 

CONTBSTiNO  Right  to  act  as  a  Cobpobation. —  The  right  of  a  company,  do 
Ing  business  as  a  corporation  de  faoto,  and  claiming  in  good  faith  to  be  a 
corporation  under  the  lawa  of  this  State,  to  act  as  a  corporatton,  cannot  be 
Inquired  into  collaterally,  in  a  private  action  to  which  the  corporation  €e 
faoto  may  be  a  party. 

Appeat.  from  the  District  Court,  Tenth  Judicial  District, 
Yuba  County. 

The  defendant  Ailment  on  the  21st  day  of  May,  1863, 
recovered  jndgment  in  the  District  Court  of  Yuba  County, 
against  5.  Harris  &  Co.,  for  the  sum  of  eleven  hundred  and 
forty  dollars  and  ten  cents,  and  on  the  4ih  day  of  June,  1868, 
procured  an  execution  to  be  issued  on  the  same,  which  was 
placed  in  thie  hands  of  defendant  Barrett,  who  was  Sheriff  of 
Yuba  County.  Barrett,  by  virtue  of  the  execution,  levied 
upon  —  as  the  property  of  Harris  &  Co. —  a  mineral  lode  or  vein 
in  Brown's  Valley,  Yuba  County,  formerly  known  as  the  Ply- 
mouth Ledge,  but  then  called  the  Dannebroge  Gold  Quartz 
Mining  Company's  Ledge,  together  with  a  steam  mill  erected 
thereon,  and  advertised  the  same  for  sale.  Plaintiff  claimed 
to  own  the  ledge  and  mill,  and  filed  a  bill  in  equity  to  enjoin 
the  sale. 

The  complaint  averred  that  plaintiff  was  a  company  duly 
incorporated  for  mining  purposes,  and  was  formed  under  the 
laws  of  this  State,  and  that  plaintiff  had  claimed  and  still 
claimed  in  good  faith  to  be  a  corporation  under  the  laws  of 
this  State,  and  had  done  and  still  did  business  as  such  corpo* 
ration. 
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The  answer  denied  these  allegations. 

On  the  trial,  plaintiff  oflFered  in  evidence  the  certificate  of 
mcorporation.  The  same  purported  to  be  signed  by  H.  Harris, 
Chris,  Reis,  and  M.  D.  Howell.  It  was  duly  acknowledged  by 
Reis  and  Howell.  Harris  acknowledged  it  by  Charles  L.  Far- 
rington,  his  attorney  in  fact. 

Counsel  for  plaintiff  also  offered,  in  connection  with  the  cer- 
tificate, to  prove  that  the  parties  signing  the  same,  immediately 
after  the  execution  and  filing  of  the  same,  organized  as  a  cor- 
poration, issued  stock,  and  did  business  as  a  corporation,  and 
claimed  in  good  faith  to  be  a  corporation^  etc. 

Defendants'  attorneys  objected  to  the  introduction  in  evi- 
dence of  the  certificate  of  incorporation  and  accompanying 
proofs,  upon  the  ground  that  the  certificate  was  not  acknowl- 
edged by  H.  Harris^  and  was  therefore  void. 

The  Court  sustained  the  objection,  and  plaintiff  excepted. 

Judgment  was  rendered  in  favor  of  defendants,  and  plaintiff 
appealed. 

W.  C.  Belcher,  and  C.  E.  FiVcins,  for  AppeUant 

It  must  be  assumed,  for  the  purpose  of  this  appeal,  that  the 
l^aintiff  could  have  proved,  if  permitted,  all  it  offered  to  prove. 
{HaeJcett  v.  Mamlove,  14  Cal.  90 ;  Hanvley  v.  Bader,  16  Cal.  44.) 

The  question  of  the  due  incorporation  of  the  plaintiff  and 
of  its  right  to  exercise  corporate  powers  could  not  be  inquired 
into  in  this  action.  The  certificate  of  incorporation  made  by 
Harris,  Eeis,  and  Howell,  with  the  accompanying  proof  offered, 
should  therefore  have  been  received  in  evidence  to  show  at  least 
a  de  facto  corporation,  good  in  all  collateral  proceedings  and 
against  all  the  world,  except  the  State,  and  the  Court  erred  in 
excluding  it  (Acts  of  1862,  p.  110;  Black  River  R.  R,  Co. 
T.  Barnard,  31  Barb.  258 ;  Spring  Valley  Water  Works  v.  City 
and  Cotmiy  of  Sam  Francisco,  22  Cal.  434 ;  Caryl  v.  McElraih, 
8  Sand.  178 ;  Searshurgh  T.  Co.  v.  Cidter,  6  Vt  323 ;  Dunning 
T.  New  AlbatMf  and  Salem  S.  B.  Co.,  8  Ind.  487 ;  Judah  v.  Am. 
Live  Stock  Ins.  Co.,  4  Ind.  338.) 

/.  0.  Goodwin,  for  Bespondents. 
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By  the  Court,  SAin)EBsoN,  C.  J. 

The  Court  below  erred  in  excluding  the  certificate  of  incor- 
poration and  accompanying  evidence.  The  sixth  section  of  the 
Act  concerning  incorporations,  as  amended  in  1862,  (Statutes 
of  1862,  p.  110,)  provides  "that  the  question  of  the  due  incor- 
poration of  any  company  claiming  in  good  faith  to  be  a  corpo- 
ration under  the  laws  of  this  State,  and  doing  business  as  such 
corporation,  or  of  its  right  to  exercise  corporate  powers,  shall 
not  be  inquired  into,  collaterally,  in  any  private  suit  to  which 
such  de  facto  corporation  may  be  a  party;  but  such  inquiry 
may  be  had  at  the  suit  of  the  State  on  information  of  the 
Attorney-General.'' 

Judgment  reversed  and  new  trial  ordered. 


OSCAR  P.  MOREILL  v.  GEORGE  P.  MORRILL,  ato 
OSCAR  F.  MORRILL  v.  GEORGE  R  MORRILL. 

IMNIAL8  IK  AN8WBB.— «U  th«  complalttt  In  an  action  by  the  anignee  of  a 
promlflsory  note  againit  tlie  maker  avers  that  tlie  note  was  assigned  to  the 
plaintiff  for  a  valuable  consideration  before  maturity,  and  Is  sworn  to,  an 
answer  which  denies  that  the  note  was  for  a  valnable  consideration.  Indorsed 
and  delivered  by  the  payee  to  the  plaintiff  before  maturity,  or  at  any  other 
time,  does  not  put  In  Issue  the  fact  of  the  assignment  before  maturity ;  but 
If  It  puts  in  issue  anything,  It  Is  only  the  allegation  that  the  assignment 
was  made  for  a  valuable  consideration. 

Dbtbnsb  to  an  Action  on  a  Pbomibsort  Nora.— If  a  promissory  note  Is  as- 
signed by  the  payee  before  maturity,  payment  to  the  assignor  Is  no  defense 
to  an  action  brought  by  the  assignee  against  the  maker,  unless  It  was  made 
before  the  assignment,  and  the  assignee  took  the  assignment  with  notice  of 
the  payment 

BfiDnNCN  or  Patmbnt  of  a  Noni-^A  MU  of  sale  made  by  the  payee  of  a 
promissory  note  to  the  maker  which  bargains  and  sells,  among  other  prop- 
erty, "all  debts,  notes,  and  accounts  of  whatever  nature  due  me,*'  Is  ncH 
evidence  of  the  payment  of  the  note. 

Appeal  from  the  District  Court,  Sixth  Judicial  District,  Sac- 
ramento County. 

The  notes  in  suit  were  executed  by  George  P.  Morrill  to  C. 
Morrill,  and  by  C.  Morrill  assigned  to  Oscar  F.  liforrill,  the 
plaintiff.  C.  Morrill  afterwards  made  the  sale  to  George  P. 
Morrill. 
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The  other  facts  are  stated  in  the  opiiiioii  of  the  Court 
Oearge  Cadwdlader,  for  Appellant 

The  question  is:  Did  the  bill  of  sale  include  or  exclude  the 
promissoiy  notes  in  suit? 

It  is  morally  impossible  to  look  at  the  fifteenth  clause  of  the 
bill  of  sale,  and  say  that  for  the  three  thousand  dollars  which 
we  paid,  all  the  notes  which  Charles  Morrill  held  did  not  pass 
to  us.  The  words  used  are  of  the  most  sweeping  character,  the 
consideration  therefor  is  large^  and  there  are  no  words  of 
restriction  or  of  exception. 

The  language  used  is:  ^^All  other  debts^  notes,  and  accounts^ 
of  whatever  nature  due  me/'  The  preceding  clauses  specified 
other  notes,  followed  by  this  fifteenth  section,  which  was  to 
embrace  everything  not  enumerated.  Apter  words  could  not 
have  been  used  by  a  lawyer  or  man  of  business  in  drawing  an 
instroment  which  was  to  divest  him  or  a  client  of  title  to  all 
his  notes  and  accounts.  The  words  used  exclude  any  other 
interpretation.  Thus,  ''oH  other  notes  of  whatever  nature/* 
imply  that  all  were  sold  or  satisfied  regardless  of  their  nature ; 
that  the  defendant  was  to  take  them  all;  that  Charles  Morrill 
was  to  retain  none. 

Broom's  Legal  Maxims,  p.  881,  under  Maxim  **  Verba  char- 
tarum  fortius  accipuntur  contra  proferentum/*  says:  ''In  like 
manner,  with  respect  to  contract  not  under  seal,  the  generally 
received  principle  of  law  undoubtedly  is  that  the  party  who 
makes  any  investment  should  take  care  so  to  express  the  amount 
of  his  own  liability,  as  that  he  may  not  be  bound  further  than 
it  was  his  intention  he  should  be  bound ;  and,  on  the  other  hand, 
that  the  party  who  receives  the  instrument,  and  parts  with  his 
goods  on  the  faith  of  it,  should  rather  have  a  construction  put 
upon  it  in  his  favor,  because  the  words  of  the  instrument  are 
not  his,  but  those  of  the  other  party." 

In  Parsons  on  Contracts,  Vol.  II,  61,  it  is  said :  "  The  parties 
write  the  contract,  when  they  are  ready  to  do  so,  for  the  very 
purpose  of  including  all  that  they  have  jointly  agreed  upon. 

Vol.  XXVI.— 10 
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and  ezduding  everything  eLse,  and  making  this  certain  and 
permanent" 

In  2  Parsons  on  Bills  and  ITotes,  pp.  235,  236,  under  head 
of  "Satisfaction,"  that  author  says:  "If  he  made  such  a 
declaration  or  promise  before  or  after  maturity  for  a  valid  con- 
sideration, which  is  really  beneficial  to  the  holder,  and  retain 
possession  of  the  note  —  that  is,  giving  and  receiving  satisfac- 
tion for  the  same — and  it  is  the  equivalent  as  to  all  parties  to 
the  note,  and  as  to  all  who  may  become  holders  of  it  after 
maturity,  or  with  knowledge;  and  his  possession  of  the  note 
gives  him  no  more  rights  under  it  than  if  it  had  been  paid." 

R.  0.  Clark,  for  Eespondent 

This  third  answer  superseded  the  other  two,  and  destroyed 
their  effect  as  a  pleading.     {Oilman  v.  Cosgrove,  22  Cal.  356.) 

This  answer  being  the  only  one  really  in  the  case  at  the  time 
of  the  trial,  and  upon  which  alone  the  case  was  tried,  presents 
an  immaterial  issue. 

It  does  not  deny  the  allegation  of  the  complaint,  that  Charles 
Morrill  had  assigned  these  notes  to  the  plaintiff,  before  ma- 
turity, and  for  a  valuable  consideration  but  admits  that  allega- 
tion to  be  true,  the  complaint  being  sworn  to.  (Smith  v.  Rich- 
mond, 15  Cal.  501;  Blatdcman  v.  VaUejo,  15  Cal.  638.) 

The  answer  presents  an  immaterial  issue  in  this,  that  every 
fact  stated  in  the  answer  may  be  true,  and  yet  afford  no  defense 
to  the  action. 

These  notes  were  still  left  by  the  payor  in  the  hands  of 
Charles  Morrill,  the  payee,  and  were  by  him  assigned  to  the 
plaintiff  for  a  valuable  consideration,  before  maturity,  and  in 
such  case  the  law  is  well  settled,  that  "if  negotiable  paper  bo 
paid  before  it  is  due,  and  afterwards  be  indorsed  for  value,  as 
indorsers  cannot  know  or  guard  against  such  payment,  it  con- 
stitutes no  defense  to  their  claim."  (Parsons  on  Notes  and 
Bills,  2d  Vol.,  p.  216.) 

A^un:  under  the  title  "Satisfaction,"  the  same  author  says: 
^  But  if  the  transaction  took  place  before  maturity  of  the  note 
^even  if  the  release  be  for  consideration  or  under  seal),  and 
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afterwards,  bat  also  before  maturity;  the  note  is  indorsed  for 
Talne  to  an  innocent  holder,  soch  holder  is  tmaffected  by  this 
agreement*'     (li  p.  236.) 

In  Dod  V.  Edmcurds,  2  Car.  &  P.  602,  Lord  Tenterden  said : 
^Ton  must  show  that  the  plaintiff  knew  it.  If  you  caimot 
show  that  the  plaintiff  was  aware  of  the  release,  your  defense 
fails.  If  it  were  not  .so,  you  would  put  an  end  to  the  circula- 
tion of  bills.*'  (See  note,  p.  236,  Parsons  on  Notes  and  Bills, 
2d  Vol) 

The  bill  of  sale  did  not,  by  its  terms,  purport  to  sell  or  assign 
these  notes  —  no  mention  is  made  of  them. 

Promissory  notes,  as  between  payor  and  payee,  are  not  the 
subject  of  sale  or  assignment  The  payor  may  pay  his  note, 
or  he  may  plead  accord  and  satisfaction,  but  in  either  case  the 
evidence  must  be  direct  to  the  point,  and  show  that  the  par* 
ties  were  contracting  directly  in  reference  to  such  note. 

By  the  Court,  Sandbrson,  O.  J. 

These  are  actions  upon  promissory  notes  by  an  indorsee 
against  the  maker.  The  pleadings  and  facts  are  the  same  in 
both.  The  complaint  in  eaoh  alleges  that  the  note  was 
assigned  to  the  plaintiff  for  a  valijable  consideration  before 
maturity.  Three  answers  were  filed  by  the  defendant,  re- 
spectively denominated  "  Answer,*'  "  Supplemental  Answer,** 
and  "  Further  Answer.**  The  first  attempts  to  put  the  assign- 
ment only  in  issue.  The  second  alleges  that  the  money  due 
on  the  note  has  been  attached  in  the  hands  of  the  defendant 
at  the  suit  of  a  third  party.  The  third  pleads  payment  to 
plaintiff's  assignor  prior  to  the  assignment  The  second  answer 
seems  to  have  been  abandoned  at  the  trial.  The  first  answer 
was  filed  on  the  11th  of  September,  1863,  and  the  last  on  the 
5th  of  November  thereafter. 

The  notes  were  dated  on  the  1st  of  January,  1862,  one  due 
four  and  the  other  six  months  after  date.  On  the  8th  of  Feb- 
mary,  1862,  the  plaintiff's  assignor  sold  to  defendant  a  large 
amount  of  merchandise  and  other  property,  notes  and  debts 
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due  and  owing,  and  gave  him  a  bill  of  sale  thereof,  in  which 
the  property,  notes,  etc.,  are  particularly  described,  until  we 
come  to  the  last  item,  which  is  in  the  following  words : 

"All  other  debts,  notes  and  accounts,  of  whatever  nature, 
due  me,  and  the  good  will  of  the  business,  for  the  ^sum  of 
$3,000." 

On  the  trial  the  defendant  offered  i^  evidence  this  bill  of 
sale  in  support  of  the  plea  of  payment  contained  in  his  third 
answer.  It  was  excluded  by  the  Court,  which  ruling  is  the 
only  error  assigned. 

If  the  notes  Avere  assigned  before  maturity,  as  alleged  in 
the  complaints,  payments  to  the  assignor  would  be  no  defense 
to  an  action  by  the  assignee,  unless  it  was  made  before  the 
assignment  and  the  assignee  took  with  notice, .  which  is  not 
pretended  in  this  case ;  and  it  is  insisted  by  the  respondent 
that  his  allegation  respecting  the  assignments  is  not  suffi- 
ciently denied  by  the  answers,  and  is  therefore  admitted,  and 
we  are  of  the  opinion  that  such  is  the  case.  The  denial  is  in 
liiese  words: 

"That  he  denies  that  the  promissory  note  mentioned  in 
said  complaint  was  for  a  valuable  consideration  indorsed  and 
delivered  by  0.  Morrill  to  plaintiff  before  its  maturity  or  at 
any  other  tima''  This  denial  does  not  put  in  issue  tiie  fact 
that  the  note  was  assigned  before  maturity.  If  it  puts  any- 
thing in  issue  it  is  only  the  fact  that  the  assignment  was  made 
for  a  valuable  consideration,  and  not  the  fact  that  it  was 
made  before  maturity.  (BvrJee  v.  Taile  Mountain  Water 
Company,  12  Cal.  407.)  The  pleadings  being  verified,  and 
lie  assignment  before  maturity  not  specifically  denied,  it 
must  be  taken  as  admitted  for  the  purposes  of  the  trial.  And 
being  admitted,  the  defense  of  payment  to  the  plaintiff's 
assignor  fails,  for  it  is  not  alleged  or  pretended  that  the  plain- 
tiff took  the  notes  with  notice  of  such  payment  Admitting, 
then,  that  the  bill  of  sale  amounts  to  proof  of  the  alleged 
payment,  its  rejection  by  the  Court  was  right,  for  the  pay- 
ment in  view  of  the  admission  of  the  assignment  before 
maturity  constituted  no  defense. 
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Sut  independent  of  what  has  been  said,  the  bill  of  sale  waa 
properly  excluded,  for  the  reason  that,  in  our  judgment,  it 
nether  proves  nor  tends  to  prove  the  payment  alleged.  The 
bill  of  sale  is  thus  headed:  "Mr.  Geo.  P.  Morrill  bought  of 
C.  Morrill,  wholesale  druggist."  Then  follows  a  particular 
description  of  the  property,  notes,  accounts  and  debts  sold 
and  transferred,  with  the  prices  annexed,  until  we  come  to  the 
last  item.  No  mention  is  made  of  these  notes,  nor  were  they 
delivered  up.  The  language  is  that  of  bargain  and  sale,  and 
not  of  discharge  and  satisfaction.  The  holder  does  not  sell 
the  maker  his  note,  nor  does  the  latter  buy  it;  he  pays  it,  and 
the  transacti<»i  is  not  described  by  words  of  bargain  and  sale. 
If  there  was  any  doubt  upon*  the  question  whether  the  par- 
ties to  this  bill  of  sale  intended  to  include  in  the  transaction 
which  it  describes  the  satisfaction  and  payment  of  these  notes, 
it  would  be  effectually  removed  by  an  examination  of  the 
I  sworn  answer  of  the  defendant  first  filed  in  the  case,  in  which 

I  is  found  the  following  language:    "And  defendant,    further 

I  answering  said  complaint,  says  that  the  said  C.  Morrill"  (plain- 

tiffs assignor,  and  the  person  to  whom  the  pretended  payment 
I  is  alleged  to  have  been,  made  in  the  last  answer  filed)  "  though 

the  owner  and  holder  of  said  note,  and  entitled  to  receive  the 
payment  thereof,  fraudulently  caused  Oscar  T.  Morrill  to  be 
made  the  plaintiff  herein."  The  defendant  does  not  here  pre- 
tend that  the  notes  have  ever  ben  paid  to  G.  Morrill,  but  admits 
that  they  are  due  and  payable  to  him  but  not  to  his  assignee, 
the  plaintiff.  The  latitudinous  scope  of  the  bill  of  sale  in  ques- 
tion  was  not  discovered  at  the  time  the  first  answer  was  filed, 
nor  the  second.  It  was,  however,  discovered  in  time  for  the 
third  and  last  It  is  but  just  to  the  defendant  to  state  that  the 
hist  answers  were  not  verified  by  him.  There  is  a  glaring  incon- 
sistency between  the  first  and  last ;  and  the  last  was  verified  by 
an  agent  for  the  reason  that  the  defendant  was  absent  from  the 
Statei 
Judgments  afilrmed* 
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WILLIAM  M.  STODDAED  «.  L.  L  TREADWELL  ahd 
GEORGE  R  CARTER. 

Dbudbbeb  to  Complaint. —  If  a  complaint  contain  leyeral  counts,  and  tha 
defendant  demur  to  the  wbole  complaint,  the  demurrer  should  be  overruled  tf 
there  Is  one  good  count  In  the  complaint,  althoosh  the  other  counts  may 
be  bad. 

Complaint  on  Wsittbn  Contract. —  If  a  complaint  be  based  upon  a  written 
contract,  a  correct  copy  of  which  is  attached  to  and  made  a  part  of  the  com- 
plaint, and  If  the  averments  of  the  complaint  put  a  false  construction  In 
law  upon  the  terms  of  the  contract,  the  complaint  will  not  for  that  reason 
be  bad,  but  the  erroneous  allegations  will  be  regarded  as  surplusage. 

Saub. —  A  wrilteo  contract  may  be  declared  on  according  to  its  legal  effect, 
or  It  may  be  set  forth  in  hwo  verba.  If  declared  on  according  to  Its  legal 
effect,  the  defendant  may,  by  the  rule  of  the  common  law  in  a  proper  caae, 
crave  oyer  of  the  Instrument,  and  If  It  appear  that  Its  provisions  have  been 
misstated,  he  may  set  oat  the  contract  in  htto  verba,  and  demur  on  the 
ground  of  the  variance. 

Bvidbncb  ov  Countbb  Claim. —  When  the  action  Is  based  upon  a  contract  to 
pay  a  stipulated  smn,  and  the  answer  sets  up  a  counter  claim  for  damagea 
for  matters  arising  out  of  the  same  contract,  the  defendant  cannot,  on  the 
trial,  Introduce  evidence  of  any  damages  except  those  specially  set  up  In  the 
answer. 

0VIDBNCB  or  Countbb  Claim  whbn  not  sbt  up  in  Answbb.— If  the  eom-> 
plaint  Is  based  on  a  written  contract,  by  the  terms  of  which  plaintiff  Is  to 
do  certain  things,  and  the  complaint  avers  a  faithful  performance  on  hla 
part,  and  the  answer  denies  the  performance,  the  defendant  cannot,  under 
this  allegation  and  denial,  Introduce  evidence  of  a  counter  claim. 

BfiDBNCB  ov  Loss  OP  Pbopits  AS  CouNTBB  CLAIM. —  If  B  merchant  employs 
one  by  written  contract,  at  a  stated  salary,  to  act  as  his  chief  clerk  and 
managing  agent  for  a  stated  term,  and  an  action  is  brought  by  the  clerk  on 
the  contract  for  wages,  and  the  answer  sets  up  a  counter  claim  for  damages 
arising  out  of  neglect  of  the  clerk  to  attend  to  the  business,  the  defendant 
has  a  right  on  the  trial  to  Introduce  evidence  of  a  loss  of  his  profits  and 
diminution  of  business  caused  by  the  clerk's  neglect ;  and  to  do  this,  he  maj 
ask  a  witness  what  amount  of  additional  business  would  have  been  done  If 
the  clerk  had  attended  to  his  business. 

8vit  fob  Countbb  Claim. —  Where  one  is  employed  by  another  under  a  eon- 
tract,  at  a  stated  salary,  payable  monthly  or  at  a  stated  time,  to  act  as  his 
clerk  or  transact  business  for  him,  and  the  employ^  neglects  the  business,  the 
employer  is  not  precluded  from  maintaining  an  action  for  damages  for  this 
neglect,  by  payment  In  full  of  the  employ6's  wages,  or  by  allowhag  the  em- 
ploy 6  to  sue  and  recover  Judgment,  by  refraining  from  interposing  any 
counter  claim  for  a  breach  of  the  employe's  contract. 

Waivkb  of  Countbb  Claim. —  An  omission  to  assert  a  cross  claim  when  a 
demand  is  presented  for  payment,  does  not  involve  a  waiver  of  the  counter 
claim,  nor  is  a  failure  to  discharge  an  unfaithful  servant  before  his  term  of 
service  has  expired  a  release  of  damages  arising  from  his  neglect 

Counter  Claim  fob  Unliquidated  Damages. —  Where  the  claim  of  plaintiff 
and  counter  claim  of  defendant  both  arise  out  of  the  same  contract,  defend- 
ant may  introduce  evidence  of  unliquidated  damages  embraced  in  his  counter 
chiim.  nnlofts  the  plaintiff  come  to  the  contract  by  assignment. 
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Bfiunoi  cm  Coxnram  Olaxic.— When  tlM  plaJatlfl's  a«tloii  arises  oat  oC  cobp 
tract,  defendant  maj  Introdnee  erldenes  sf  anj  eounter  claim  arlslag  oat  oC 
eentrmet  existing  at  the  eoBUMoeeoMnt  ot  the  action,  even  though  the  cobp 
tracts  are  not  the  same. 

Apfxal  from  the  Distriot  Ooort,  Sixth  Jndid^  District, 
Sacramento  Coimly. 

The  facts  are  stated  in  the  opinion  of  the  Oonrt 

.  Henry  H.  Hartley,  for  Appellants. 

The  Court  erred  in  refusing  to  permit  defendants'  connsel 
to  ask  the  witness  Horton  how  the  expense  account  of  the 
defendants  was  at  Sacramento,  compared  with  what  it  should 
have  been? 

This  was  clearly  erroneous.  The  plaintiff,  by  his  own 
pleading  (in  the  complaint)  tendered  the  issue  directly  to  the 
defendants  as  to  the  faithful  performance  of  his  duties  by  him, 
for  he  says  '^that  he  has  continued  to  act  as  the  chief  derk  of 
the  defendants,  faUhfvUy  and  honestly  prosecuting  their  hisi^ 
ness/'  'Sow  the  evidence,  if  admitted,  would  have  gone  to 
show  the  very  converse  of  the  allegation  of  the  plaintiff.  It 
was  directed  to  prove  that  the  plaintiff  had  dishonestly  and 
unfaithfully  increased  the  expenses  of  the  house,  and  that 
knowingly.  The  Court  seemed  to  hold  that  this  matter  should 
have  been  specially  pleaded.  In  other  words,  that  we  should 
have  been  compelled  to  have  put  into  the  answer  a  full  state- 
ment of  what  the  previous  expense  account  hrd  been,  and 
what  it  should  have  been,  and  wherein  the  plaintiff  had  dis- 
honestly increased  it  We  submit  this  cannot  be  the^  rule^ 
sorely,  if  the  plaintiff  had,  as  he  says,  in  all  things  acted  hotn- 
esdy  and  faithfully,  he  would  be  prepared  to  explain  awry  any 
apparent  increase  in  the  expense  account,  and  particularly 
when  it  was  to  nutters  specially  within  his  own  oqgnizance, 
i.e.,  the  financial  affairs  of  the  house. 

The  Court  erred  in  refusing  to  permit  defendants'  counsel 
to  prove  by  the  witness  Freeman  the  amount  of  additional 
bndness  which  would  have  been  done  in  defendants'  store 
if  plaintiff  had  attended  to  it  as  doeely  during  the  last  year 
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as  he  had  done  the  previous  one;  and  also  erred  in  refusing 
to  permit  defendants  to  prove  from  a  comparison  of  their  sales 
that  the  plaintiff  had  neglected  their  business. 

The  objection  made  to  the  first  portion  of  this  proof  was 
that  no  specific  acts  of  neglect  had  been  charged  in  the  com- 
plaint. We  urge  this  was  unnecessary.  The  plaintiff  chose 
to  put  his  entire  general  conduct  and  manner  in  which  he  dis- 
charged his  duties  for  defendants  to  the  investigation,  and  ha 
should  have  been  fully  prepared  to  have  supported  it.  TJie 
evidence  was  directed  to  the  establishment  of  the  fact  that  he 
was  continually  and  improperly  absent  from  the  store  of 
defendants,  and  thereby  their  business  suffered  and  was  neg- 
lected, and  customers  were  lost  to  the  house.  How  was  it 
possible  to  prove  specifically  when  and  at  what  times  plaintiff 
was  absent  from  the  store?  It  would  almost  amount  to  a 
denial  of  any  proof  on  this  point  if  defendants  had  been  com- 
pelled in  their  complaint,  as  if  it  had  been  in  a  bill  of  particu- 
lars, to  have  specified  the  days  and  parts  of  days  plaintiff  had 
been  absent  from  his  business.  The  witness  then  on  the  stand 
was  doubtless  able,  from  his  personal  observation,  to  have 
stated  in  general  terms  the  effect  of  plaintiff's  absence,  though 
he  might  not  have  been  in  a  condition  to  specify  particularly 
and  exactly  the  periods  of  that  abs^ice.  Can  it  be  contended 
that  on  such  a  contract  of  hiring  it  would  not  be  competent 
to  prove  generally  that  the  employe  was  negligent  and  care- 
less, and  did  not  attend  to  the  business,  and  was  frequently 
absent  from  his  employer's  business,  and  thereby  depreciated 
it,  without  being  compelled  to  set  forth  at  large  in  the  plead- 
ings all  the  minutiflB  of  the  neglect!  It  nught  be  very  prob- 
able such  specifications,  if  required,  would  be  impossible  to  be 
furnished,  and  therefore  the  injured  party  would  be  without 
any  remedy.  We  can  imagine  no  more  direct  or  proper  method 
of  proof  than  the  one  attempted,  and  think  the  Court  mani- 
festly erred  in  rejecting  it. 

/•  P.  TreadweU,  also  for  Appellants. 

The  contract  in  the  first  count  declared  iipon  is  in  writing 
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and  is  set  out  in  and  annexed  to  the  complaint  Profert  of  it 
is  thns  made  gratis ;  and  anj  error  in  the  legal  effect  assigned 
it  by  the  pleader,  is  thus  reached  by  the  demurrer,  though 
without  such  profert  such  error  could  not  only  appear. after 
answer  upon  the  production  of  the  written  inst.niment  in  evi- 
dence. 

The  first  count,  then,  states  and  insists,  as  the  legal  effect 
and  force  of  the  writing,  that  the  defendants  promised  the 
plaintiff  to  pay  him  seventeen  thousand  eight  hundred  and 
twelve  dollars  and  seventy-six  cents  in  certain  instalments,  and 
also  to  employ  him  as  a  derk  for  one  year,  at  a  salary  of  to 
wit:  three  thousand  six  hundred  dollars  per  year;  all  in  con- 
sideration of  the  sale  and  delivery  by  the  plaintiff  to  the 
defendant  of  a  certain  stock  of  goods  in  Sacramento,  and  of 
the  good  will  of  the  plaintiff's  business.  This  is  a  misstate- 
ment of  the  consideration  of  the  defendant's  promise,  as  is 
shown  by  the  instrument  of  which  profert  is  made.  Eecuiv 
rence  to  the  writing  shows  that  the  sale  and  transfer  of  the 
sUx^  of  goods  and  good  will  of  the  business  was  upon  and 
for  the  defendant's  promise  to  pay  the  sum  of  seventeen  thou- 
sand eight  hundred  and  twelve  dollars  and  seventy-six  cents, 
and  it  was  for  no  other  or  further  consideration;  and  the 
defendant's  promise  to  employ  the  plaintiff  for  five  years  at 
the- stated  salary,  was  upon  and  for  the  plaintiff's  promise  to 
serve  them  for  that  time  at  such  salary.  These  two  contracts 
in  the  same  instrument  are  independent,  not  dependent. 

The  instrument  purports  that  Stoddard  ''has  sold,  and 
bereby  sells  and  transfers,  the  stock  of  goods  and  good  will 
of  the  business  of  T.  &  Co.,  at  and  for  the  price  or  sum  of 
seventeen  thousand  eight  hundred  and  twelve  dollars  and 
seventy-six  cents,  to  be  paid,"  and  which  they  thereby  agree 
to  pay  in  certain  instalments  designated. 

It  is  here  as  distinctly  as  it  can  be  stated,  that  the  whole 
consideration  for  the  transfer  of  the  goods  and  good  will,  is 
the  promise  to  pay  the  seventeen  thousand  eight  hundred  and 
twelve  dollars  and  seventy-six  cents;  the  transfer  is  ''at  and 
for  the  price  or  sum  "  named.    The  statement  of  an  ifidepend- 
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eni  stipTilation  has  commenced,  when  it  is  continued  that  ^'  said 
Treadwell  &  Co,  further  ngreed  to  employ  the  said  Stoddard 
as  clerk  for  five  years,  at  a  salary  of  three  thousand  doUars  per 
year,  etc.,  and  said  Stoddard  agreed  to  so  serve  T.  &  Co.  all 
said  time,  upon  and  for  such  salary/* 

It  is  quite  possible  that  T.  &  Co.  would  not  have  bought 
the  stock  of  goods  and  good  will,  unless  they  had  been  able  to 
contract  for  the  former  owner's  services;  and,  on  the  other 
hand,  that  Stoddard,  would  not  have  sold  unless  he  could  also 
get  a  contract  for  future  employment.  Yet  both  parties  were 
willing  to  and  did  rest  upon  the  independent  personal  promise 
of  the  other  as  to  the  employment  at  a  salary.  Is  it  not  as 
dear  as  the  sun  that  Stoddard  oould  have  sued  for  the  instal- 
ments of  tlie  price  of  the  goods  and  good  will  as  they  became 
due,  without  averring  that  he  had  performed  his  contract  (till 
then)  to  serve  as  clerk  ?  Or  that  he  could  recover  the  price  of 
the  goods  though  he  had  not  kept  his  contract  so  to  serve! 
And  it  is  just  as  dear  that  T.  &  Co.  could  have  maintained 
an  action  for  a  breach  of  the  defendant's  independent  stipula- 
tion to  serve  as  clerk,  though  they  had  failed  to  pay  him  the 
instalments  of  the  price  of  the  goods  that  had  already  fallen 
due.  Then  T.  &  Co.'s  promise  to  employ  the  plaintiff  was  no 
part  of  the  consideration  for  the  transfer  of  the  goods  and  good 
will,  as  is  erroneously  stated  in  the  complaint. 

In  overruling  the  demurrer,  in  which  this  point  is  spedally 
stated,  the  Court  below  hdd  otherwise,  and  gave  a  wrong 
construction  to  the  written  agreement.  It  held  that  plaintiff 
was  entitled  to  the  month's  salary  sued  for,  "  as  a  part  of  the 
consideration  of  the  sale  of  said  merchandise  and  good  will  of 
said  business;"  the  ground  on  which  it  is  claimed  in  the  com- 
plaint The  plaintiff  was  entitled  to  recover  the  month's  salary 
sued  for,  then,  by  the  law  of  the  case  settled  on  decision  on 
the  demurrer,  though  he  never  performed  the  services, 

Crocker  &  Robinson,  for  Respondent 

Whether  the  two  parts  of  the  contract  are  dependent  or 
independent,  or  whether  the  consideration  of  the  sale  of  the 
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goods  and  good  will  of  the  business  nms  throng  the  whole 
contract  or  not,  ean  make  no  difference  with  the  demurrer; 
because  in  either  case  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  demurrer  was  therefore 
properly  overruled. 

We  further  contend  that  the  allied  errors  were  not  errors 
in  fact  The  exclusion  of  the  evidence  was  generally  upon 
Ae  ground  that  the  facts  they  were  intended  to  support  had 
not  been  stated  or  pleaded  in  ^  answer,  and  were  not  involved 
in  the  issues  made  by  the  pleadings. 

The  complaint,  as  was  necessary,  averred  in  general  terms 
the  performance  of  the  contract  by  the  plaintiff  on  his  part 
This  is  allowable  under  section  sixty  of  the  Practice  Act,  which 
makes  it  annecessary  to  state  the  facts  showing  such  perform- 
ance. 

But  the  complaint  was  sworn  to,  and  therefore  the  defend- 
ant could  not  put  in  the  general  issue,  or  a  general  denial  of 
the  whole  complaint.  In  this  case  the  defendants  denied  the 
averments  of  performance,  foUowing  almost  the  exact  lan- 
guage of  the  complaint  They  did  not  aver  any  special  acts 
wherein  the  plaintiff  had  failed  to  perform  his  duties,  but  con- 
tented themselves  with  simply  negativing  the  general  aver- 
ments of  the  complaint.  We  contend  that  if  they  desired  to 
introduce  any  such  kind  of  evidence  they  should  have  specially 
averred  them,  and  not  oonjSned  themselves  to  such  a  general 
denial  It  presents  a  case  similar  to  that  of  the  impeachment 
of  a  witness.  His  general  character  for  truth  is  liable  to  be 
inquired  into,  but  specific  acts  or  circumstances  affecting  his 
character  cannot  be  introduced,  because  he  is  supposed  to  be 
prepared  to  meet  endence  of  general  reputation,  but  not  special 
circumstances.  So,  in  the  present  case,  the  answer  only  re- 
quired the  plaintiff  to  rebut  proof  showing  a  general  neglect 
of  defendant's  business,  and  no  specific  acts  of  non-perform- 
ance being  set  forth,  he  -could  not  be  prepared  to  meet  that 
character  of  evidence.  His  pleadings  were  verified  for  the 
Tsiy  purpose  of  Barrowing  the  issue  to  the  qpecifie  averments 
of  the  pleadingk      ' 
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The  Court  cannot  properly,  even  upon  the  consent  of  tho 
jNirtiefi,  pass  upon  questions  not  raised  by  the  written  allega- 
tions of  the  pleadings.  (Boggs  v.  Merced  Mining  Co.  14  CaL 
866.) 

Each  party  must  allege  every  fact  which  he  is  required  to 
prove,  and  will  be  precluded  from  proving  any  fact  not  alleged. 
{Qreen  v.  Palmer,  16  CaL  418.) 

The  verdict  must  be  confined  to  matters  put  in  issue  by  the 
pleadings.     (2  Cal.  266,  286.) 

The  plaintiff  is  compelled  to  set  out  every  fact  necessary  to 
constitute  his  cause  of  action,  and  the  defendant  every  n:Latter 
of  defense.    {Piercy  v,  Sdbin,  10  Cal.  27.) 

But  there  is  still  another  and  conclusive  answer  to  these 
points  of  the  appellants. 

The  appellants  claim  that  the  contract  contains  two  separate 
and  independent  contracts,  upon  separate  and  independent  con- 
siderations: 1st  The  sale  of  the  goods  and  the  good  will  of 
the  business  and  the  price  to  be  paid  therefor.  2d.  The  agree- 
ment to  employ  the  plaintiff  and  the  compensation  to  be  paid 
him  therefor —  and  we  have  no  objection  to  giving  it  that  con- 
struction. .  They  admit  the  balance  due  on  the  purchase  money 
of  the  goods,  and  we  were  entitled  to  a  judgment  therefor  upon 
the  pleadings  alone.  These  exceptions,  therefore,  cannot  affect 
that  cause  of  action. 

The  small  items  of  account  for  matters  not  stated  in  the  con- 
tract, although  some  were  denied  and  others  admitted,  yet 
could  not  be  affected  by  questions  arising  out  of  the  contract, 
for  they  had  no  connection  with  the  contract  These  excep- 
tions, therefore,  did  not  affect  our  right  to  recover  those  items, 
upon  proof  of  their  correctness,  and  the  verdict  establishes  the 
fact  that  they  were  duly  proved. 


By  the  Court,  Shavtbb,  J. 

The  complaint  in  this  action  contains  three  ooimtB,  the  first 
two  of  which  are  based  upon  the  following  written  omtraot 
annexed  to  and  made  part  of  the  complaint: 
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'^'Memorandum  of  agreement  and  sale  made  this  14th  day 
of  January,  1861,  between  Wm.  M.  Stoddard  and  Treadwell 
&  Co.  The  said  Stoddard  has  sold  and  hereby  .sells  and  trans- 
fers to  Treadwell  &  Co.  aU  the  stock  of  goods  and  fiztnres  in 
the  store  hitherto  kept  by  him,  said  Stoddard,  on  J  street, 
Sacramento,  an  inventory  of  which  has  been  made  ont  by  said 
Stoddard,  and  is  now  present,  and  also  the  good  will  of  the 
business  there,  hitherto  done  by  said  Stoddard,  at  and  for  the 
price  or  sum  of  $17,812.76,  to  be  paid  therefor  to  said  Stod- 
dard by  said  Treadwell  &  Co.,  and  which  they  hereby  agree  to 
pay  in  the  manner  following,  that  is  to  say,  the  sum  of 
$13,248.91,  from  time  to  time,  as  Treadwell  ft  Co.  realize 
money  from  sales  in  the  course  of  their  business  hereinafter 
mentioned,  and  the  balance  in  six  months  from  this  date. 

"Said  Treadwell  ft  Co.  further  agree  that  they  will  carry 
on  the  hardware  and  agricultural  implements. business  in  Sac- 
ramento (for  which  purpose  they  will  take  the  store  hitherto 
occupied  by  said  Stoddard)  for  the  period  of  five  years,  next 
hereinafter,  and  to  employ  the  said  Stoddard  as  their  chief 
clerk  and  managing  agent  in  the  prosecuting  of  said  business 
there  during  all  said  five  years,  at  a  salary  of  three  thousand 
dollars  per  year  the  three  first  years,  and  thirty-six  hundred 
dollars  per  year  the  last  two  years,  to  be  paid  in  equal  monthly 
payments;  and  said  Stoddard  agrees  to  serve  said  Treadwell 
k  Co.  during  all  said  time,  upon  and  for  suoh  salary,  diligently 
and  faithfully,  and  to  the  utmost  of  his  ability  in  all  things; 
and  not  to  engage  in  any  business  on  his  own  account  The 
sickness  of  said  Stoddard,  if  it  should  happen  during  said  time, 
will  not  be  reason  for  Treadwell  ft  Co.  to  discharge  him,  but 
he  will  retain  his  situation,  his  salary  ceasing  during  the  time 
he  may  be  sick,  if  it  be  for  a  considerable  time.  The  words 
|13,24L91  interlined  before  signing. 

^'Tbeadwbix  ft  Co. 
•*M.  M.  Stoddabd.'* 

The  purpose  of  the  first  count  is  to  recover  one  thousand 
and  forty-diree  dollars  and  eighty-seven  cents,  balance  of  the 
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purchase  money  alleged  to  be  due  on  the  sale  df  the  goods, 
with  interest  thereon;  and  the  purpose  of  the  second  count  is 
a  recovery  for  the  personal  services  of  the  plaintiff  under  the 
contract  during  the  month  ending  on  the  Slst  of  October, 
1862.  The  third  count  is  for  keeping  a  horse  for  defendants, 
at  their  request,  forty-five  dollars ;  for  money  had  and  received, 
twenty-five  dollars;  and  for  fourteen  dollars  money  laid  out 
and  expended  on  a  trip  to  San  Francisco,  made  by  defendants' 
direction;  the  amount  of  which  said  several  sums  is,  however, 
subject  to  a  deduction  of  fifty-three  dollars  and  thirty-two 
cents. 

The  defendants  demurred  to  the  complaint,  on  the  ground 
that  it  disclosed  no  cause  of  action,  and  on  the  further  groimd 
that  it  is  ambiguous,  unintelligible  and  uncertain.  The  demur- 
rer was  overruled  and  the  defendants  answered.  On  a  trial  of 
the  issues,  the  plaintiff  recovered  a  judgment,  ai^id  the  appeal 
is  taken  therefrom.  There  is  a  statement  annexed  to  the  record 
on  which  errors  of  law  occurring  at  the  trial  are  assigned. 

1.  As  to  the  order  overruling  the  demurrer. 

Should  it  be  admitted  that  both  the  first  and  second  counts 
are  unintelligible,  and  that  neither  of  them  discloses  facts  suffi- 
cient to  constitute  a  cause  of  action,  still  the  demurrer  was 
properly  overruled,  for  the  reason  that  the  demurrer  was  not 
good  to  the  whole  extent  of  it.  (Oh.  PI.  648.)  The  third 
or  general  count  is  not  obnoxious  to  either  of  the  objections 
named. 

But  we  do  not  ooinsider  the  objections  taken  to  the  first  and 
second  counts  in  argument  to  be  well  founded.  It  has  been 
already  stated  that  those  counts  are  based,  respectively,  upon 
the  vmtten  contract  aimexed  to  and  made  part  of  the  oonir 
plaint  The  complaint  not  only  sets  out  the  contract  in  hofc 
verba,  but  contains  a  statement  of  its  l^al  effect  aooording  to 
the  views  of  the  pleader ;  and  it  is  insisted  that  the  considera- 
tion upon  which  the  promises  of  the  defendants,  for  breaches 
of  which  the  counts  respectively  proceed,  has  been  misappre- 
hended in  that  statement.  Should  all  this  be  conceded,  still 
the  erroneous  version  of  the  pleader  may  be  rejected  as  sur- 
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plunge^  for  the  true  relations  of  llie  different  parts  of  the  con- 
tract to  each  other  are  disclosed  by  the  contract  itself.  A 
contract  may  be  declared  on  according  to  its  legal  effect  or  in 
hee  verba.  If  the  former  mode  should  be  adopted,  then  the 
defendant  may  by  the  mle  of  the  common  law  in  a  proper 
case  crave  oyer  of  the  instrument,  and  if  it  appear  that  its 
provisions  have  been  misstated,  he  might  set  out  the  contract 
in  JuBc  verba  and  demur  on  the  groimd  of  the  variance.  But 
vrhere  a  plaintiff  himself  sets  forth  the  contract  in  the  terms 
in  whidi  it  is  written,  and  then  proceeds  by  averment  to  put 
a  false  construction  upon  the  terms,  the  allegations,  as  repug- 
nant to  the  terms,  should  be  regarded  as  surplusage,  to  be 
struck  out  on  motion.  Utile  per  irmtile  nan  vUiaivr,  (1  Ch. 
PL  232.) 

The  further  objection  that  the  first  count  does  not  disclose 
any  breach  of  the  promise  upon  which  it  is  founded,  and  that 
there  is  no  consideration  stated  for  the  promise  to  pay  extra 
interest,  we  are  satisfied,  on  a  careful  examination  of  the  com- 
plaint, are  neither  of  them  well  founded. 
2.  As  to  the  alleged  errors  occurring  at  the  triaL 
The  answer  admits  the  one  thousand  six  hundred  and  forty- 
three  dollars  eighty-seven  cents  claimed  as  due  on  the  sale  of 
the  goods ;  and  as  to  the  two  hundred  and  fifty  dollars  claimed 
for  personal  services  during  the  month  of  October,  1862,  the 
performance  of  the  service  is  not  effectually  denied,  thou^  all 
indebtedness  on  that  ground  is.  The  matters  of  defense  more 
particularly  relied  on  are  set  forth  in  a  special  answer  inter- 
posed by  way  of  counter  daim.  The  answer  admits  that  the 
defendants  purchased  the  goods  and  good  will  named  in  the 
special  contract;  that  they  employed  the  plaintiff  as  their 
chief  derk  and  managing  agent  as  claimed^  and  that  i^intiff 
continued  in  their  employment  without  fault  until  the  9th  of 
December,  1861,  but  avers  that  from  that  time  forth  he  did 
not  ^*  diligently,  or  faithfully,  or  to  the  utmost  of  his  ability  in 
an  things,  or  in  anything,  serve  defendants  as  he  was  bound  to 
do  under  said  contract,  but  on  the  contrary,  during  all  said 
time  from  December  9, 1861,  and  more  pfurticdlarly  from  April, 
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1862,  to  October  21,  1862,  he  grossly  neglected  the  said  busir 
ness  of  said  defendants,  in  violation  of  said  contract  and  to  the 
great  damage  of  defendants.  That  during  all  said  time,  and 
particularly  during  the  entire  spring  and  summer  of  .1862,  and 
the  fall  thereof  up  to  October  21,  1862,  plaintiff  habitually 
failed  to  attend  to  defendants'  said  business,  absented  himself 
from  their  said  store  nearly  the  whole  of  each  day,  and  engaged 
himself  in  his  own  private  affairs;  in  consequence  whereof 
numerous  customers  of  defendants,  who  had  been  in  the  habit 
of  dealing  with  plaintiff  prior  to  his  said  sale  to  defendants, 
and  also  with  defendants  subsequent  to  said  sale,  called  at  said 
store  to  make  purchases  of  goods,  but  not  finding  plaintiff  there 
to  trade  with,  said  customers  went  away  and  traded  elsewhere, 
which  they  would  not  have  done  had  plaintiff  been  present 
attending  to  his  duties  under  said  contract;  and  even  when 
plaintiff  was  occasionally  in  said  store  during  said  period,  he 
manifested  no  interest  in  defendants'  business,  and  made  no 
efforts  to  keep  up  said  business;  and  by  reason  of  such  n^ 
lect,  and  such  engaging  in  his  own  private  affairs,  defendants 
have  sustained  great  loss  and  damage,  amounting  to  more  than 
the  sum  claimed  by  plaintiff  in  his  complaint.  *  *  * 
That  the  main  reason  of  plaintiff's  employment  by  defend- 
ants was  his  acquaintance  with  said  hardware  business  in  Sac- 
ramento, his  skill  therein,  his  knowledge  of  the  persons  deal- 
ing in  such  trade,  and  the  custom  his  presence  (as  chief  clerk 
and  managing  agent)  would  bring  to  defendants;  and  that  by 
reason  of  plaintiff's  gross  neglect  of  defendants'  business  as 
aforesaid,  the  main  consideration  of  said  stipulation  so  to 
employ  plaintiff  has  entirely  failed.  Defendants  pray  to  have 
their  damages  sustained  as  aforesaid  recouped  against  the 
lunount  claimed  by  the  plaintiff,  and  for  judgment  for  the 
exce^,  with  costs. 

The  defendants  offered  to  prove  that  the  expense  account  of 
their  establishment  at  Sacramento  was  larger  than  it  should 
have  been  —  that  plaintiff  had  changed  the  boarding  place  of 
the  hands  employed,  with  a  view  to  promote  interests  of  a 
relative  who  was  employed  to  board  them  at  a  higher  rate; 
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that  the  plaintiff  Employed  another  relative  about  the  store, 
whofle  tervices  were  entirely  unnecessary  to  the  proper  man- 
agement of  the  business;  that  divers  instructions  were  given 
by  the  defendants  to  the  plaintiff  between  December  9,  1861, 
and  October  15,  1862,  relating  to  the  management  of  the  busi- 
ness, which  the  plaintiff  disobeyed.  The  plaintiff  objected  to 
the  introduction  of  this  testimony  on  the  ground  that  these 
rarious  acts  of  misconduct  were  not  specially  pleaded. 

In  the  statement  of  the  counter  claim,  noUiing  is  alleged  as 
the  ground  of  it  but  neglect,  the  precise  character  of  which  is 
not  set  forth.  The  matters  whidi  the  defendants  offered  to 
prove  ar^  with  the  exception  of  the  disobedience  of  instruo- 
tioBS,  acta  of  positive  misconduct;  and  as  to  the  disobedience, 
it  is  not  included  in  the  specification  by  which  the  general 
charge  of  negligence  and  unfaithfulness  in  the  special  answer 
is  narrowed  down.  From  this  it  follows  that  the  testimony 
was  properly  excluded,  unless  it  was  admissible  under  the 
denial  of  the  plaintiff's  allegation  that  ^^he  continued  to  act 
as  die  diief  clerk  and  managing  agent  of  said  defendants,  faith- 
fully and  honestly  prosecuting  their  said  business,  and  not  en- 
gaging in  any  business  on  his  own  account,  and  doing  all  things 
connected  therewith  as  directed  by  said  defendants.^' 

We  consider  that  the  evidence  offered  was  not  admissible 
tmder  the  denial.  The  employment  and  the  facts  of  the  offer 
being  assumed,  it  follows  that  the  defendants  had  a  right  of 
acti<ni  against  the  plaintiff,  sounding  in  damages,  for  a  breach 
of  his  undertaking.  The  plaintiff's  action  is  not  based  upon 
a  quantttm  meruit,  but  is  brought  to  recover  a  sum  stipulated, 
and  by  the  strict  rule  of  the  common  law  the  defendants  could 
obtain  redress  by  cross  action  only*  (Sedg.  on  Dam.,  Chap. 
XVII.)  But,  however  this  may  be,  the  defendants,  under  our 
system,  were  put  to  their  election  either  to  oppose  their  claim 
to  the  claim  of  the  plaintiff  or  to  resort  to  a  cross  action ;  and 
this  whether  they  claimed  a  deduction  merely,  or  that  the  two 
claims  were  the  equivalents  of  each  other,  or  that  there  was 
an  excess  in  their  favor  for  which  they  sought  a  recovery. 
{Ridz  V.  NoHon,  4  Cal.  86T;  EaH  r.  Ball,  16  CaL  425; 
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Frothingham  r.  Everton,  12  If.  H.  239 ;  Cook  v.  Mosely,  18 
Weiid.  277.)  And  in  either  alternative,  the  daim  cannot  be 
considered  in  this  action,  for  the  reason  that  it  has  not  been 
aet  up  by  way  of  counter  claim.  The  right  or  demand  of  the 
defendants  is  a  counter  daim  by  legal  definition,  for  the  defend- 
ants mi^t  have  maintained  a  suit  upon  it,  (12  How.  311 ;  13 
How.  249;)  and  the  forty-sixth  section  of  the  Practice  Act 
requires  that  the  answer  of  a  defendant  who  would  avail  him- 
self of  a  counter  claim  ''shall  contain  a  statement''  of  it 
{McKyring  v.  BvU,  16  K  Y.  297.)  The  counter  claim  asserted 
in  the  answer  goes  upon  grounds  distinct  from  those  embraced 
in  the  defendants  offer  to  prove^  as  has  been  shown  already. 

It  further  appears  from  the  record  that  the  defendants,  hav- 
ing first  put  in  evidence  that  the  plaintiff  was  frequently  absent 
from  the  store  between  February  and  October,  1862,  and  that 
people  frequently  came  to  the  store  and  asked  for  the  plaintiff 
and  left  on  finding  him  out,  inquired  of  a  witness  as  follows : 
*^  What  effect  had  the  plaintiff's  absence  during  this  time  (be- 
tween February  and  October,  1862,)  to  depredate  the  business 
of  the  store  —  how  much  damage  was  it  per  month?"  The 
question  was  objected  to,  but  the  objection  was  overruled. 
Thereupon  the  witness  was  asked:  ''What  amount  of  addi- 
tional business  would  have  been  done  in  the  store  of  Treadwell 
&  €o.  between  Febmaiy  and  October,  1862,  if  the  plaintiff  had 
been  there  during  the  entire  of  the  day  attending  to  the  busi- 
ness of  the  store  as  he  had  previously  done  in  1861 1"  Thia 
question  was  objected  to  on  the  ground  that  it  was  too  general, 
tiiat  the  defendants  must  prove  specific  act&  The  objection 
was  sustained  by  the  Oonrt  The  defendants  then  offered  to 
prove  by  the  witness  "  the  amount  of  sales  per  month  in  iheir 
hardware  store  in  Sacramento  from  February,  1861,  to  October 
of  that  year,  and  the  corresponding  sales  from  February,  1862, 
to  October,  1862;  and  to  show  further  what  the  profita 
were  upon  said  sales  during  the  said  intervals  respectively 
with  a  view  to  estimate  the  damage  per  month  that  ac- 
crued to  the  defendants  by  reason  of  tbe  absence  of  the 
plaintiff  from  the  store  and  his  neglect  of  their  business." 
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Tlie  plaintiff  objected^  on  the  ground  that  the  testimony  was 
incompetent  and  irrelevant  and  that  the  damages  were  too 
lemote.  The  Court  sustained  the  objection  and  llie  defendant 
escepted. 

Neglect  by  plaintiff  of  his  employer's  business,  consisting 
IB  frequent  absences  from  the  store,  and  a  loss  of  custom  as 
consequent  thereon  was  the  main  ground  of  the  coimter  claim 
set  up  in  the  answer.  It  was  competent  for  the  defendants  to 
prove  the  neglect  stated --r  that  the  business  was  lessened  there- 
by—  and  the  pecuniary  loss  resulting  therefrom.  The  objec- 
tion taken  to  one  of  the  questions  that  it  was  too  general, 
was  not  tenable.  The  question  put  the  witness  broadly  upon 
his  own  resources.  For  aught  that  we  can  know  to  the  con- 
trary, the  witness,  if  he  had  been  permitted,  could  have  stated 
directly  the  additional  business  that  would  have  been  done,  if 
the  plaintiff  had  not  been  guilty  of  the  inattention  alleged, 
and  on  cross  examination  the  grounds  of  his  estimate  might 
have  been  brought  out,  if  he  failed  to  state  them  in  chief. 
But  the  defendants,  accepting  the  ruling  of  the  Court  that  the 
question  was  too  general,  then  offered  to  prove  directly  the 
amount  of  sales  in  1861,  as  compared  with  the  sales  of  1862, 
showing  a  diminution  of  sales  and  profits  during  the  latter 
year.  The  point  of  the  objection  was  that  the  defendants 
eonld  not  claim  for  a  loss  of  profits.  As  a  general  rule,  loss 
of  profits  cannot  enter  into  the  estimate  of  damages,  either  in 
actions  founded  on  tort  or  on  contracts.  But  the  rule  has  its 
well  understood  exceptions  in  both  cases.  To  say  that  the 
defendants  here  cannot  claim  for  a  loss  of  profits  involved  in  a 
diminution  of  business  caused  by  the  plaintiff's  neglect,  is  to 
daim  impunity  for  the  neglect.  Loss  of  profits,  as  an  element 
of  damage,  here,  is  not  remote,  but  the  natural  and  first  effect 
of  the  neglect  alleged.  (Sedg.  on  Dam.  72 ;  Masterton  v.  The 
Mayor  of  Brooklyn^  7  Hill,  62 ;  Lawrence  v.  WardweU,  6  Barb. 
S.  C.  423;  BradeeU  v.  McNair,  14  John.  170;  Sedg.  337, 
838.) 

But  it  is  said  that  the  testimony  was  properly  excluded  foi- 
the  reason  that  the  defendants  had  fully  paid  the  plaintiff  ^or 
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his  services  for  all  the  months  prior  to  the  numth  of  October, 
1862,  and  that  the  defendants  therefore  had  no  right  to  offer 
proof  as  to  the  plaintiff's  conduct,  except  during  that  month. 
No  authorities  are  cited  in  support  of  this  position,  nor  is  any 
principle  referred  to  supporting  it  The  obligation  to  serve 
was  entire — the  plaintiff  engaging  for  five  years  at  a  round 
salary  of  three  thousand  dollars  for  the  first  three  years,  and 
of  three  thousand  six  hundred  dollars  for  the  last  two.  True, 
the  salary  was  to  be  paid  in  monthly  instalments;  but  still, 
the  obligation  of  the  defendant  was  to  serve  for  five  years,  and 
it  has  no  more  reference  to  the  months  than  it  Has  to  the  weeks 
or  days  that  go  to  make  up  the  full  period.  If  the  entire  sal- 
ary had  been  made  payable  at  the  end  of  the  service,  and  the 
defendants  had  then  paid  it,  the  payment  would  not  have  pre- 
cluded them  from  bringing  an  action  for  plaintiff's  neglect 
(Barber  v.  BosCj  5  Hiil,  76),  and  if  the  plaintiff  herein  had 
recovered  each  one  of  the  monthly  instalments  by  action  as 
fast  as  they  accrued,  and  the  defendants  had  refrained  from 
interposing  any  counter  claim  for  a  breach  by  the  plaintiff  of 
his  contract,  they  would  still  have  had  the  right  to  proceed 
by  action  for  their  damages.  On  these  grounds,  we  consider 
that  the  defendants  were  at  liberty  to  charge  the  plaintiff  with 
neglect  to  the  full  extent  of  their  offer.  The  contrary  view 
must  go  on  the  ground  that  the  defendants,  by  paying  « 
monthly  instalment  and  permitting  the  plaintiff  to  remain  in 
their  service  thereafter,  waived  the  neglect  that  accrued  during 
the  month  for  which  the  payment  was  mftde.  But  an  omis- 
sion ^o  assert  a  cross  claim  when  a  demand  is  presented  for 
payment,  does  not  involve  a  waiver  cf  the  counter  claim;  nor 
is  a  mere  omission  to  discharge  an  unfaithful  agent  or  servant 
before  his  time  of  service  has  expired,  to  be  treated  as  a  release 
of  his  transgressions.  The  employer  in  such  case  may  dis- 
charge the  servant  as  matter  of  right,  but  the  servant  cannot 
claim  that  the  employer  should  either  discharge  him  or  absolve 
him  on  any  known  principles  of  fair  dealing;  for  the  servant 
always  has  it  in  his  power  to  protect  his  own  interests  by 
simply  doing  his  duty* 
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Again:  It  is  urged  that  the  evidex^ce  was  properly  excluded 
for  the  reason  that  the  cross  claim  was  for  unliquidated  dam- 
iges.  This  objection  is  not  well  taken*  Counter  claims  are 
what  the  Practice  Act  has  made  them  to  be.  Where  the  priA- 
dpal  and  cross  claim  are  based  upon  the  same  contract  both 
may  be  considered  in  the  same  action  however  the  damages 
may  be  unliquidated;  and  if  the  jury  find  a  balance  in  favor 
of  the  defendant^  he  may  have  judgment  and  execution  there- 
for^  (Pattison  v.  RicJuurds,  22  Barb.  146;  Olasan  v.  Moen, 
2  Duer,  689),  unless  the  plainti£F  came  to  the  principal  claim 
by  assignment  We  furthermore  consider  that  the  counter 
daim  of  the  defendants  may  be  exposed  to  the  sum  total  of  the 
five  items  of  daim  set  up  in  the  complaint  The  sale  of  the 
goodsy  the  promise  to  serve,  and  the  correlative  undertakings 
of  the  defendants  are  but  parts  of  one  contract  That  con- 
tract is  '^  the  transaction  set  forth  in  the  complaint  as  the  foun- 
dation  of  the  plaintiff's  claim,"  and  the  counter  claim  pleaded 
'^  arises  out  of  that  transaction,"  and  is  ^^  connected  with  the 
gtibject  of  the  action."  (Spencer  v.  Bdbc6ck,  22  Barb.  826.) 
But  the  rule  of  the  Practice  Act  is  broader  still,  and  allows  the 
defendants  to  oppope  their  elaim  for  damages  to  all  the  plain- 
tifs  items.  The  plaintiffs  '^acti<m  arises  out  of  contract," 
not  only  as  to  the  two  larger  items,  but  as  to  the  three  smaller 
ones  also.  The  counter  daim  likewise  ''  arises  upon  contract," 
and  it  ^'existed  at  the  cmmiencement  of  the  action.^'  The 
Practice  Act  enumerates  these  tests  only,  and  all  others  are 
exduded  by  intendment  {Lignat  v.  Bedding,  4  K  D.  Smith, 
162.) 

Judgment  reversed  and  cause  remanded 


K  DEPUT  Aim  JOSEPH  MILTON  et  dU.  v.  JOHUT  WIL- 
LIAMS ahd  PAUL  NEWMAN  et  aU. 


or  Mlvxse  Claims-.  The  Ikttort  t»  yerfom  th%  asuraiit  •! 
ip»rk  on  a  mInUig  elaim  required  by  the  local  mining  lawi  or  regitlatlans 
eetahltshed  and  In  force  In  the  district  where  the  claim  la  located,  amonnte 
to  an  abandonment  of  the  claim,  and  thereupon  may  be  oecupfed  and  appro- 
priated hy  aaifthar. 
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GOMFLAiMT  IH  BjscTMSitT. —  A  eomplalat  in  ejectment  shonM  not  ttmte  the 
eyldenee,  bnt  only  the  ultimate  facts  constttutlng  the  cause  of  action. 

IDFiDiNca  IN  Bjictmbnt. —  Evidence  offered  by  the  plaintiff  In  an  action  of 
ejectment  should  not  be  rejected  because  not  set  forth  la  the  complaint. 

Whbn  BSJacTMnrT  dom  hov  Lis. —  A  party  who  haa  a  right  of  entry  upon 
lands,  and  who  has  entered  by  force  or  fraud,  cannot  be  turned  out  of  pos- 
session by  an  action  of  ejectment. 

RiOHT  or  Ontry  upon  Landb. —  Where  one  has  the  rl^t  of  entry  upon  lands, 
that  right  cannot  be  Impaired  by  any  fraud,  misrepresentation,  or  eollualon, 
praetloed  by  him  to  obtain  possession. 

BTiDBNcn  IN  flEjncTMBNT.— In  the  trial  of  an  action  of  ejectment  it  is  not 
error  for  the  Court  to  refuse  to  allow  plaintiff  to  prore  that  defendants 
obtained  possession  of  the  land  by  eoUuaioB  with  one  of  piatntUEi,  or  with 
one  who  had  no  right  of  entry. 

Fbaup. —  An  action  founded  upon  a  fraud  cannot  be  maintained  by  a  party 
ta  the  fraud. 

Admission  of  Tbbtimont. —  If  the  ruling  of  the  Court  on  tlio  adniaslon  of 
testimony  is  right  whan  made.  It  cannot  be  rendared  arconaoua  by  testimooy 
afterwards  introduced. 

Appxal  from  the  District  Oottrt,  Sixteentli  Judicial  District, 
Calaveras  County. 

Iliis  action  was  oommenoed  May  18th,  1868.  The  com- 
plaint chaises  the  ouster  to  have  taken  place  February  28th, 
1863.  The  property  sued  for  was  a  mineral  lode,  allied 
to  contain  gold,  silver,  and  copper,  eighteen  hundped  feet  in 
length* 

The  mining  laws  of  the  district  required  a  daim  to  be 
worked  one  day  in  thirty,  from  May  Ist  to  November  Ist  of 
each  year.  Defendants  set  forth  in  their  answer  a  copy  of 
the  mining  laws,  and  plaintiffs  also  introduced  a  witness 
by  whom  they  were  proven.  Defendants  entered  after  plaintiffs 
had  failed  to  fulfil  this  clause  in  the  laws. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Caleb  Dorsey,  and  H.  P.  Barber,  for. Appellants. 

This  is  an  action  of  ejectment,  and  it  was  not  necessary,  nor 
even  proper  (Payne  A  Dewey  v.  TreadweU,  16  Cal.  242)  for 
plaintiffs  to  set  forth  anything  more  than  that  they  wer€  en- 
titled to  possession,  and  that  defendants  had  wrongfully  de- 
prived thexa  of  it 

The  complaint  alleges  that  plaintiffs  were  the  owners,  and 


I 
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in  possefidon  of  the  claim  until  the  28th  of  February,  1868, 
''when  the  said  defendants,  against  the  will  and  consent 
of  plaintiffs,  entered  into  and  upon  said  ground,  and  took 
possession  thereof,  and  evicted  plaintiffs  therefrom,  and  have 
since  continued  to  hold  possession  thereof,  and  refuse  to  sur- 
render the  same." 

It  was  immaterial  how  defendants  got  into  possession,  if  that 
possession  were  obtained  wrcngfully  —  any  evidence  tending 
to  show  a  wrongful  possession  on  their  part  was  admissible, 
no  matter  how  they  obtained  it  Milton  was  a  tenant  in  com- 
mon with  the  other  plaintiffs,  and  if  by  fraud  and  collusion 
with  him  the  defendants  entered  and  evicted  plaintiffs,  it  was 
i  tortious  ouster — the  very  gist  of  an  action  of  ejectment. 

The  theory  of  defendants  and  that  of  the  Court  is,  that  it 
was  necessary  for  us  to  set  out  all  these  special  circumstances 
in  pleading.  This  is  directly  contrary  to  the  case  of  Payne  cf- 
Dewey,  and  would  involve  us  in  the  difficulty  of  Eagan  v. 
Delaney,  16  Cal.  85,  where  a  party  who  did  set  forth  his  title 
specifically  was  not  allowed  to  prove  any  other. 

In  the  present  case  the  mining  laws  required  the  claim  to 
be  worked  once  in  thirty  days  from  May  1st  to  November  1st. 
We  proved  a  compliance  with  this  by  the  witness  Partosi, 
mitil  about  the  first  of  September,  when  he  left  Milton,  a  oo- 
tenant,  in  poosoooiim  of  the  claim  for  plaintiffs. 

We  offered  to  prove  that  immediately  after,  Milton,  instead 
of  keeping  up  the  claim  for  his  co-tenants,  or  simply  abandon- 
ing the  same,  by  fraud  and  coUusion  with  defendants  per- 
mitted them  to  ''jump,"  or  take  possession  of  the  claim  as 
their  own,  and  evtet  plaintiffs.  Had  he  simply  abandoned  the 
daim,  of  course  defendants  would  have  had  the  right  to  enter ; 
but  their  allied  collusion  with  him  for  the  purpose  of  thus 
fraudulently  obtaining  the  claim  and  ousting  plainiiffs,  made 
their  entry  wrongful,  and  entitled  us  to  a  recovery,  if  the 
alleged  collusion  were  proven.  The  law  will  not  permit  par- 
ties thus  to  obtain  the  property  of  others  by  fraud,  which 
ritiates  everything;  and  in  egeotment  all  we  weire  required  to 
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tUege  was  their  wrongful  entry,  and  then,  as  matter  of  evi- 
dence,  proving  that  entry  wrongful,  "because  fraudulent 
.  We  are  suing  at  common  law  for  the  potssession  of  this 
ground.  If  the  defendants  obtained  the  possession  fraudu- 
lently, they  obtained  it  wrongfully;  and  any  facts  going  to 
show  a  wrongful  possession  by  them  are  admissible  in  evi- 
dence, without  being  specially  set  forth  in  the  complaint. 
So  the  common  count  for  money  had  and  received,  may  be 
maintained  for  money  obtained  by  fraud.  {Dana  v.  Kemble, 
17  Pick.  545.) 

It  is  difficult  to  conceive  how  evidence  of  a  collusion  can 
have  any  bearing  upon  the  case  in  any  view  that  may  be  taken 
of  it 

The  fact  that  defendants  were  in  the  possession  was  admitted 
by  the  answer,  while  the  complaint  charges  and  the  answer 
admits  that  defendants  did  not  enter  until  the  28th  of  Febru- 
ary, 1863,  which  was  the  date  of  their  location.  Whether 
they  entered  at  this  time  with  or  without  the  consent  of  the 
plaintiffs,  or  either  of  them,  could  make  no  difference,  because 
the  possession  is  charged,  admitted,  and  proved  to  be  adverse ; 
and  because  all  the  plaintiffs'  right  at  this  time,  under  the  fifth 
article  of  the  mining  laws,  had  been  forfeited  by  their  failure 
to  comply  therewith,  and  the  claim  was  open  to  entry  by 
other  parties;  therefore,  if  at  this  time,  (the  28th  of  Febru- 
ary, 1863,)  the  right  of  plaintiffs  had  lapsed,  ceased,  and 
determined,  neither  one  of  them,  by  objecting  to  defendants' 
entry,  could  have  restrained  them.  Neither  could  the  consent 
that  defendants  might  go  into  possession  confer  any  aright 
thereto,  or  impose  any  obligation  upon  them.  It  is  "beyond 
comprehension  how  the  plaintiffs,  without  right  to  the  claim 
on  their  part,  could  give  anything  by  saying  to  the  defendants, 
we  have  no  objection;  take  this  claim  and  do  as  you  please 
with  it 

In  the  case  of  Copper  Hill  Company  ▼•  Spencer  No.  S,  S5 
Cal.  18,  the  same  kind  of  a  question  was  raised  on  the  appeal 
from  a  judgment  of  nonsuit  —  that  the  defendants'  possessicai 
was  not  adverse;  but  Mr.  Justice  Sawyer  said:  ''The  appel- 
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lant  insists  that  the  question  as  to  the  adverse  possession 
should  have  been  submitted  to  the  jury.  The  plaintiffs'  tes- 
timony clearly  shows  that  the  possession  was  adverse.  The 
motion  for  ncnsnit  was  made  upon  the  close  of  plaintiffs'  testi- 
mony. It  iras  not  necessary  to  submit  the  question  to  the 
jury. 

By  die  CSourt,  Bhodes^  J. 

Ejectment  to  recover  a  mining  claim.  The  plaintiffs  were 
in  the  actual  possession  up  to  about  August^  1862.  The  de- 
fendants were  in  possession  at  the  commencement  of  the  action, 
and  for  their  defense  they  rely  mainly  on  the  ground  that  the 
plaintiffs,  before  the  entry  of  the  defendants,  abandoned  the 
mining  claim  by  failing  to  work  it,  according  to  the  local  min- 
ing laws.  The  Court  below  ordered  a  nonsuit  of  the  plaintiffs 
on  that  ground. 

The  plaintiffs'  counsel  does  not  controvert  the  view  of  the 
Conrt  below,  that  a  failure  to  perform  the  amount  of  work  on 
the  mining  claim  that  is  required  by  the  local  mining  laws  or 
relations,  amounts  to  an  abandonment  of  the  claim,  and 
that  thereupon  the  daim  may  be  occupied  and  appropriated 
by  another.  But  he  relies  upon  a  single  point  for  the  reversal 
of  the  judgment,  which  is  the  refusal  of  the  Court  to  permit 
Um  to  prove  '*  that  plaintiff  Milton  colluded  with  the  defend- 
ants to  get  possession  of  the  claim  in  dispute,  and  that  it  was 
by  such  collusion  that  defendants  got  into  possession  of  plain- 
tiffs' daim."  The  respondents  objected  to  the  evidence,  on 
the  grounds,  **  Ist.  That  the  same  parties  cannot  be  shown  to 
be  plaintiffs  and  defendants  in  the  same  action;  and  2d.  That 
it  is  irrelevant  and  inadmissible  under  the  pleadings,  as  the 
complaint  charges,  no  collusion  between  plaintiffs  and  defend- 
ants." If  a  plaintiff  has  in  fact  sued  himself,  we  think  it  would 
be  reasonable  and  proper,  though  we  find  no  direct  authority 
to  the  point,  that  he  should  be  permitted  to  prove  that  he  fills 
two  of  what  Blackstone  defines  as  the  constituent  parts  of  a 
Court  —  the  actor  <md  revs  —  for  the  purpose,  if  for  no  other, 
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of  satisfying  the  third  constituent  part  of  the  (Dourt  —  the 
judex  —  of  a  fact  that  would  not  be  credited  without  the  most 
ample  proof.  But>  be  this  as  it  may,  the  objection  is  not  rel- 
evant to  the  evidence  offered.  "  The  learned  Judge  of  the  Court 
below  was  in  error  in  sustaining  the  objection  on  the  second 
ground,  for  it  was  not  requisite  that  the  fact  of  collusion 
should  have  been  alleged  in  the  complaint  to  entitle  it  to  be 
proven.  If  it  had  been  alleged,  the  complaint  would  have 
been  liable  to  the  objection,  that  it  stated  the  evidence,  instead 
of  the  ultimate  facts  of  the  cause  of  action.  We  can  add 
nothing  to  the  lucid  opinion  of  Mr.  Chief  Justice  Field,  in 
Payne  £  Dewey  v.  TreadweU,  16  Cal.  242,  that  wiU  serve  more 
clearly  to  point  out  the  allegations  that  are  necessary  in  an. 
action  of  ejectment 

But  the  decision  excluding  the  evidence  may  be  sustained 
on  other  grounds.     A  party  who  has  a  right  of  entry  upon 
lands,  and  who  has  entered  by  force  or  fraud  cannot  be  turned 
out  of  possession  by  the  action  of  ejectment.     If  he  possesses 
the  right  of  entry,  it  is  not  impaired  by  any  fraud,  false  repre- 
sentation or  collusion  practiced  by  him  upon  one  having  no 
right  of  possession.     And  so,  if  he  is  rightfully  in  possession, 
he  will  not  be  put  out  of  possession,  though  he  may  have 
gained  an  entry  by  any  species  of  collusion.       The  wrongful 
entry  and  the  wrongfvl  withholding  of  the  possession,  is,  in 
ejectment,  nothing  more  than  the  entry  upon  the  possession 
of  the  plaintiff  and  the  withholding  the  possession  from  him, 
without  lawful  right  so  to  do.    They  are  not  made^  in  a  legal 
sense,  any  more  wrongful,  in  an  action  of  ejectment,  by  super- 
adding to  them  fraud  or  collusion.     If  the  defendant  has  no 
right  to  the  possession,  as  against  the  plaintiff,  the  plaintifPs 
caujse  of  action  is  not,  in  the  least  degree,  strengthened  by 
proof  of  th(B  fraudulent  acts  of  the  defendant  in  acquiring  the 
possession.     He  may  safely  rest  upon  proof  of  his  legal  title 
to  the  possession,  and  the  ^fraud  or  collusion  of  the  defendant 
is  immaterial.    It  is  quite  unusual,  and  we  think  unsustained 
by  principle  or  authority,  for  a  number  of  plaintiffs  to  found 
their  claim  to  relief  upon  the  fact  that  one  of  their  number 
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had  combined  and  ooUuded  -with  others  to  defraud  his  co- 
plaintiffs.  An  action  founded  upon  such  a  state  of  facts,  could 
not  be  maintained  by  a  party  to  the  fraud  except  in  violation 
of  the  maxim  of  universal  application,  that  a  party  cannot 
take  advantage  of  his  own  fraud. 

If  Milton  occupied  such  a  relation  to  the  claim,  by  agree- 
ment with  his  co-tenants,  that  he  could,  by  his  acts  or  neglect, 
divest  them  of  the  right  of  possession,  then  it  might  be  mate- 
rial to  inquire  into  his  acts  of  fraudulent  collusion  with  the 
defendants,  by  which  an  apparent  abandonment  of  the  claim 
resulted,  for  the  purpose  of  showing  that  they  had  not  volun- 
tarily, or  in  fact,  abandoned  the  claim. 

At  the  time  plaintiffs  offered  to  prove  that  Milton  colluded 
with  the  defendants,  that  they  might  get  possession  of  the 
claim,  no  evidence  had  been  offered  tending  to  prove  that  any  - 
arrangement  or  agreement  had  been  made  between  Milton  and 
the  other  plaintiffs,  by  which  he  was  to  hold  the  claim,  or  do 
any  act  for  them  or  on  their  account,  nor  did  they  propose  to 
prove  in  connection  with  the  testimony  then  offered,  that  any 
such  arrangement  or  agreement  had  been  made.  Unless  such 
proof  had  been  made,  or  was  proposed  to  be  made,  the  fact  of 
the  collusion  of  Milton  with  the  defendants  was  immaterial 
and  the  ruling  of  the  Court  was  correct.  The  decision  of  the 
Court  being  correct  at  the  time  it  was  made,  proof  subse- 
quently made,  completely  establishing  an  agreement,  by  whidi 
Milton  was  to  hol^  the  possession  of  the  claim  for  the  plain- 
tiffs, and  to  perform  the  necessary  amount  of  work,  and  do  all 
the  acts  that  were  requisite  under  the  mining  laws,  to  enable 
them  to  continue  to  hold  and  own  the  claims,  would  not  have 
the  effect  of  rendering  the  decision  erroneous.  The  decision 
was  right  when  given,  and  therefore  will  be  sustained  on 
appeal. 

Judgment  affirmed* 
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A,  GODOHAUX  aot)  J,  GODCHAUX  r.  D.  L.  MUL- 

FORD,  e«  ob. 

VnpoLATioN  WAimco  DmcTS  in  thi  Rbgosd. —  If  the  attorneys  for  appel- 
lant and  respondent  stlpnlate  In  writing  that  the  statement  contained  In  the 
record  Is  a  correct  statement  on  motion,  for  a  new  trial,  and  that  the  Jadg- 
aent  roll,  orders,  and  Instmctlons,  given  and  refused  by  the  Court,  the 
statement  and  stipulation  constitute  a  true  and  correct  statement  on  appeal 
to  the  Supreme  Court,  and  may  he  used  as  such  without  further  certificate 
or  Identification;  all  technical  objections  to  the  transcript  are  waived,  and 
It  will  be  presumed  that  a  notice  of  motion  for  a  new  trial  was  regularly 
glyen,  although  none  appear  In  the  record. 

BifpLOTUBNT  or  Vexdob  bt  Vsndbi  afths  6ai<b  or  CaAmui. —  In  case  of  a 
sale  of  goods  and  chattels,  the  subsequent  employment  of  the  vendor  by  the 
vendee,  In  the  subordinate  capacity  of  a  clerk  or  salesman  of  the  same  goods. 
Is  not  absolutely  Incompatible  with  an  absolute  and  continued  change  of 
possession,  and  Is  not  of  itself,  regardless  of  all  other  facts  and  circum- 
stances, conclusive  evidence  of.  fraud.  Such  employment  Is  a  circumstance 
tending  to  show  that  there  has  not  been  such  a  change  of  possession  as  the 
statute  requires ;  but  It  is  not  per  se  a  fraud  which  admits  of  no  explanation. 

Bamb. —  The  vendor.  If  employed  by  the  vendee  as  his  cleric,  cannot  remain  In 
the  apparenily  sole  possession  of  the  goods  after  the  sale;  but  If  It  be  ap- 
parent to  all  the  world  that  he  has  ceased  to  be  the  owner,  and  that  another 
has  become  such,  and  that  he  is  only  a  subordinate  or  clerk,  the  rule  requir- 
ing an  actual  and  continued  change  of  possession  Is  satisfied. 

BviDBxcB  OF  EviPLOYMBNT  OB  YnNDOB  BT  Vbndeb. —  The  employment  of  the 
vendor  by  the  vendee  after  the  sale,  may  be  proved  as  a  fact  tending  to  sbow 
that  there  has  been  no  actual  or  continued  change  of  possession :  but  when 
proved  it  does  not  become  conclusive  of.  the  question,  but  only  an  element  of 
proof  to  be  weighed  by  the  Jury. 

■xFLOTMiifT  or  Vbndob  BT  Vbmdbb  AS  Ci«BBK. —  After  a  sale  of  goods  and 
chattels,  and  an  actual  change  of  possession,  tie  employment  of  the  vendor 
by  the  vendee,  tai  the  capacity  of  a  clerk  or  salesman,  Is  not,  per  96,  a  con- 
clusive evidence  of  fraud  which  admits  of  no  s^planfitlon. 

Cbanqb  or  PossBssioN  or  Goods  and  Chattbls.— After  a  sale  of  goods  and 
chattels  In  good  faith,  and  an  actual  and  notorious  change  of  possession, 
the  employment  of  the  vendor  by  the  vendee  as  a  mere  clerk  or  salesman  la 
not  a  fraud  which  vitiates  the  sale  because  the  ehange  of  possession  Is  not 
continued. 

MOBTOAOB  OB  GooDB  AMD  Chattblb  NOT  VOID. —  A  mortgage  upon  goods  and 
chattels  designed  to  give  a  creditor  a  lien  upon  the  same  as  secorlty  for  the 
payment  of  his  debt,  although  It  necessarily  creates  a  trust  as  to  the  sur- 
plus, yet  the  trust  is  not  the  object  of  the  assignment,  nor  Is  It  such  a  trust 
as  renders  the  conveyance  void  as  against  subsequent  creditors  of  the  vendor. 

Blbvbnth  Section  or  Statutb  or  PaAUDS.^The  eleventh  section  of  the 
Statute  of  Frauds  does  not  apply  to  mortgages,  whether  they  contain  the 
usual  defeasance  upon  their  face  and  thus  create  an  open  trust,  or  exist  In 
the  form  of  an  absolute  conveyance,  with  an  understanding  that  they  are 
Intended  as  mortgages  and  thus  create  a  secret  trust. 

THB    TbDST    MEANT    BT    THE    ELEVENTH    SECTION    OP    STATUTE    OF    PRAUDS. The 

trust  mentioned  In  the  eleventh  section  of  the  Statute  of  Frauds  arises  where 
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ItM  debtor  placet  hie  piopeitj  In  the  hande  of  a  trustee  harliif  no  benefldal 
Interest  therein,  to  hold  for  hie  benefit  solely,  and  enable  him  to  receive  and 
•ijoy  Its  Income  to  the  prejudice  of  his  eredlltnk 

Afpsax  from  the  District  Oonrt,  Fifth  Judicial  District, 
San  Joaquin  County. 

The  defendants  Teeovered  judgment  in  the  Oourt  below,  and 
plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  C!ourt 

Sloan  A  ProvineSj  for  Appellants* 

The  charge  in  question  leaves  fraud  in  fact,  as  a  matter  of 
inquiry,  entirely  out  of  view. 

It  goes  upon  the  hypothesis  that  the  employment  of  the 
vendor  by  the  vendee,  in  a  subordinate  capacity,  is  absolutely 
incompatible  with  a  continued  change  of  possession. 

The  hired  clerk  or  salesman  is  no  more  in  the  possession  of 
the  goods  of  his  employer  than  the  hired  laborer  is  in  posses- 
sion of  the  farm  on  which  he  is  engaged  at  work. 

Our  statute,  it  is  true,  makes  the  want  of  an  immediate 
delivery  and  oontinued  change  of  possession  condusive  evi- 
dence of  fraud;  but  it  introduces  no  new  rule  touching  what 
shall  constitute  such  delivery  and  change  of  possession. 

The  charge  of  the  Court  took  from  the  jury  the  power  to 
pass  upon  the  question  whether  there  had  been  an  immediate 
deliveiy,  followed  by  a  continued  change  of  possession.  In 
Warner  v.  CarUon,  22  HI.  424,  this  point  was  fully  considered. 
There,  it  seems  that  in  the  Court  below  an  instruction  similar 
to  the  one  under  discussion  had  been  applied  for  and  refused. 
{Vide,  to  the  same  point,  HaU  v.  Wheeler,  18  Ind.  371,  872; 
Forsyth  v.  MathewSf  2  Harr.  108 ;  Jordan  v.  Frink,  8  Barr. 
443,  444;  Ludlow  v.  Eurd,  19  J.  R  220;  WeTler  v.  WayUxnd, 
17  J-  R.  102 ;  Brown  v.  Wilmerdvng,  5  Duer,  225.) 

The  object  and  intent  of  the  eleventh  section  of  the  Statute 
of  Frauds  cannot  be  mistaken.  Its  object  is  to  prevent  the 
debtor  from  placing  his  property  in  such  position  that  he  may 
enjoy  the  use  of  it  at  pleasure,  to  the  prejudice  of  his  credit- 
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ors.  The  intent  is  to  prohibit  the  debtor  from  putting  his 
estate  to  nurse  in  the  hands  of  a  trustee  who  has  no  beneficial 
interest  therein^  so  that  the  debtor  himself  might  take  and 
appropriate  to  his  ovm  use  the  income  of  it  The  statute 
does  not  prohibit  the  making  of  chattel  mortgages,  nor  render 
such  mortgages  void  because  the  mortgagee  stipulates  to  do 
what  the  law  would  compel  him  to  do,  viz:  to  restore  the 
surplus,  after  selling  so  much  as  shall  be  sufficient  to  discharge 
the  debt  (Margeniham  v.  Harris,  12  Cal.  245 ;  Abercronibie 
V.  Bradford,  16  Ala.  566;  NeaUy  v.  Ambrose,  21  Pick.  18; 
Stevens  et  dL  v.  Bell,  6  Mass.  842;  Halsey  v.  Whitney,  4 
Mason,  222,  228 ;  Leith  v.  Hollister,  4  Corns,  216.) 

The  same  question  was  considered  and  determined  in  the 
New  York  Court  of  Appeals,  in  Leith  v.  Hollister,  last  above 
cited.  It. is  there  said:  "The  conveyance,  whatever  may  be 
its  form,  is,  in  effect,  a  mortgage  of  the  property  transferred ; 
a  trust  as  to  the  surplus  results  from  the  nature  of  the  security, 
and  is  not  the  object  or  one  of  the  objects  of  the  assignment 
Whether  expressed  in  the  instrument  or  left  to  implication  is 
immaterial.  The  assignee  does  not  acquire  tlie  entire  legal 
and  equitable  interest  in  the  property  conveyed,  subject  to  the 
trust,  but  a  specific  lien  on  it  The  residuary  interest  of  the 
assignor  may,  according  to  its  nature  or  that  of  the  property, 
be  reached  by  execution,  or  by  bill  in  equity.  The  creditor 
attaches  that  interest  as  the  property  of  the  debtor,  and  is  not 
obliged  to  postpone  action  until  the  determination  of  any 
trust  He  is  therefore  neither  delayed,  hindered,  or  defrauded, 
in  any  legal  sense.*' 

In  Halsey  v.  Whitney,  4t  Mason,  222,  Judge  Story  employs 
the  same  unanswerable  reasoning.  He  says:  "Another  ex- 
ception is,  that  there  is  a  reservation  of  the  ultimate  surplus 
to  the  debtor,  and  this,  it  is  contended,  is  fraudulent  But 
what  is  the  nature  of  this  surplus  as  it  stands  on  the  face  of 
the  assignment?  It  is  not  of  any  specific  sum  to  the  debtor, 
whether  his  debts  are  wholly  paid  or  not ;  but  of  such  surplus 
only  as  shall  remain  after  indemnifying  and  paying  fully  all  the 
ereditors  who  shall  oome  in  under  the  assignment     There  is 
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no  ground  for  saying  that  if  all  his  debts  were  paid^  the  debtor 
may  not  honestly  reserve  the  snrplns  to  himself/' 

George  Cadwalader,  for  Bespondent,  confined  his  argument 
to  the  motion  to  strike  out  the  statement  on  motion  for  a  new 
trial 

By  the  Ooort,  SAHnxBaoiTy  0.  J. 

Previous  to  tiie  submission  of  this  case  upon  its  merits, 
counsel  for  respondents  moved  the  Court  to  strike  out  the 
statement  on  motion  for  a  new  trial,  upon  the  following 
grounds :  First  —  Because  no  notice  of  plaintiffs'  intention  to 
move  for  a  new  trial  was  given.  Second  —  Because  the  state- 
ment does  not  specifically  set  forth  the  grounds  of  the  motion. 
Third — Because  the  statement  is  not  such  a  statement  as  the 
Practice  Act  contemplates,  either  on  appeal  or  on  motion  for 
new  trial. 

Whether  any  notice  of  motion  for  new  trial  was  given  does 
not  appear,  and  the  statement  is  somewhat  contradictory  and 
inartificial,  but  there  is  appended  to  it  a  stipulation  made 
between  the  attorneys-  who  tried  the  case  in  the  Court  below 
which  we  think  is  a  complete  answer  to  all  the  substantial 
objections  made  to  the  record.  The  stipulation  is  signed  by 
the  attorneys  of  both  parties,  and  is  in  the  following  words: 
**It  is  hereby  stipulated  by  and  between  the  attorneys  for  the 
plaintiffs  and  defendants,  in  the  abore  entitled  action  that  the 
forgoing  statement  hereto  annexed  is  a  true  and  correct  state- 
ment on  motion  for  a  new  trial  That  upon  said  statement  the 
said  Court  did,  on  the  first  day  of  September,  1863,  overrule 
the  plaintiff's  motion  for  a  new  trial  and  refuse  to  grant  the 
laid  plaintiffs  a  new  trial  in  said  action,  to  which  ruling  the 
said  plaintiffs  then  and  there  excepted.  And  it  is  hereby  fur- 
ther stipulated,  that  the  judgment  roll,  orders  and  instructions, 
given  and  refused  by  the  Court,  the  aforesaid  statement  on 
motion  for  a  new  trial,  and  this  stipulation,  is  a  true  and  cor- 
rect statement  on  appeal  to  the  Supreme  Court,  and  may  be 
used  as  such  without  further  certificate  or  identification.'' 
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In  the  presence  of  the  foregoing  stipulation  we  will  pre- 
sume that  notice  of  motion  for  a  new  trial  was  regularly  given, 
and  will  further  hold  that  all  technical  objections  to  the  tran- 
script are  waived  and  the  case  submitted  to  us  upon  its  merits. 
(Weil  V.  Paul  22  Cal.  492,) 

The  plaintiffs  sue  the  defendant,  Mulford,  late  Sheriff  of 
Calaveras  County,  and  his  sureties,  for  the  alleged  wrongful 
seizure  and  sale  of  certain  goods  belonging  to  them,  under  cer- 
tain executions  against  one  Kraft.  The  answer  alleges  that 
the  goods  so  seized  were  the  property  of  Kraft^  and  as  such 
legally  subject  to  the  seizure  and  sale. 

It  appears  from  the  evidence  set  forth  in  the  statement  that 
for  some  time  anterior  to  the  16th  of  December,  1857,  Kraft 
had  been  engaged  in  selling  goods  and  merchandise  at  Mokel- 
umne  Hill,  in  Calaveras  County,  where  he  also  resided  with 
his  family,  his  dwelling  house  being  in  the  rear  of  the  store- 
room, toward  the  centre  of  the  lot.  On  that  day  he  made  a 
sale  of  his  goods  and  merchandise  to  plaintiffs,  and  a  lease  of 
the  storeroom. .  A  bill  of  sale  of  the  goods  and  a  lease  of  the 
tenement  were  executed  in  writing  by  Kraft  and  wife  and 
delivered  to  plaintiffs  at  the  same  time.  The  validi^  of  that 
sale  seems  to  have  been  impeached  on  three  different  grounds: 

First — That  it  was  made  with  the  intent  to  hinder,  delay  or 
defraud  creditors,  and  therefore  void  under  the  provisions  of 
section  twenty  of  the  statute  concerning  fraudulent  oonvey- 
ances. 

Second — That  it  was  not  accompanied  by  an  immediate  de- 
livery, and  followed  by  an  actual  and  continued  change  of 
possession,  as  required  by  section  fifteen  of  the  statute. 

Third  —  That  it  was  made  in  trust,  for  the  use  of  the  vendor^ 
Kraft,  contrary  to  the  provisions  of  section  eleven. 

Upon  the  close  of  the  testimony  both  parties  presented  cer- 
tain instructions,  which  they  respectively  requested  the  Court 
to  give  to  the  jury,  some  of  which  were  given  and  others 
refused,  the  parties  respectively  duly  excepting. 

It  appears  from  the  evidence  set  forth  in  the  statement, 
that  the  negotiations  for  the  sale  of  the  goods  were  closed  on 
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the  loth  of  December,  1857,  by  the  execution  of  a  bill  of  sale 
and  a  lease  of  the  storeroom.  THe  door  in  the  back  end  of 
the  room,  leading  to  the  dwelling  honse  of  Elraft,  was  imme- 
diately closed  up  by  nailing  planks  across  it  Kraft's  sign  was 
removed,  and  that  of  Godchanx  &  Brother  put  over  the  front 
door  of  the  storeroom.  A  person  by  the  name  of  Blum,  who 
seems  to  have  had  no  connection  with  Kraft  in  any  way,  was 
employed  by  plaintiffs  to  take  immediate  possession  for  thentu 
He  did  so  take  possession,  and  retain  it  until  one  Block  was 
sent  up  by  them  from  San  Prancisco,  who  remained  there  until 
the  goods  were  seized  by  the  Sheriff  in  February,  1858.  After 
the  sale  Kraft  was  absent  some  three  weeks  in  San  Francisco, 
but  at  the  time  of  the  levy  by  the  Sheriff  he,  together  with 
one  of  the  plaintiffs  and  Block,  was  in  the  store  and  was  engaged 
arranging  goods  in  a  show-case. 

It  also  appears  from  the  testimony  of  Kraft,  who  was  exam- 
ined as  a  witness  by  the  defendants,  that  there  were  certain  con- 
ditions in  the  sale  from  him  to  plaintiffs  not  expressed  in  the  bill 
of  sale,  to  the  effect  that  after  twenty-four  hours  he  was  to  go 
back  to  the  store  and  sell  the  goods  in  the  plaintiffs'  firm  name, 
and  the  plaintiffs  were  to  keep  the  stock  up  by  furnishing 
fresh  goods;  that  he  was  to  draw  seventy  dollars  per  month 
for  family  expenses,  and  eight  dollars  per  month  to  pay  in- 
terest on  money  owed  by  him,  and  that  the  remainder  was 
to  be  sent  to  the  plaintiffs  at  San  Francisco;  that  the  business 
was  to  be  carried  on  for  his  benefit,  and  in  the  meantime  the 
plaintiffs  were  to  buy  up  all  his  debts  at  as  low  a  figure  as 
possible,  and  that  after  all  the  debts  had  been  bought  up,  and 
the  plaintiffs  had  received  their  advances,  the  stock  was  to  be 
restored  to  him. 

It  it  conceded  by  counsel  for  the  plaintiffs  that  the  question 
as  to  a  fraudulent  intent  between  vendor  and  vendee,  as  ma^ 
ter  of  fact,  under  the  provisions  of  section  twenty  of  the 
Statute  of  Frauds,  was  fairly  submitted  to  the  jury  by  the 
instructions  of  the  Court  upon  that  point;  but  it  is  insisted 
that  the  jury  was  not  correctly  instructed  touching  the  law  as 
foond  in  the  eleventh  and  fifteenth  sections  of  the  statute. 

VOU  XXVL — 2t 
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The  instructions  which  counsel  claims  are  erroneous  are  as 
follows  : 

•*  If  the  jury  believe  from  the  evidence  that  Kraft  was 
hired  by  the  plaintiffs  —  Godchaux  —  and  remained  in  posses- 
sion of  the  goods  he  (Kraft)  had  sold  to  them  as  such  hired 
man,  the  sale  was  void  by  the  Statute  of  Frauds,  and  the  jury 
will  find  a  verdict  for  the  defendants/' 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiffs 
agreed  with  Kraft  to  return  the  balance  of  the  goods,  or  the 
money  which  they  brought,  after  paying  themselves  for  the 
money  due  them,  it  raises  a  secret  trust  in  favor  of  Kraft  and 
the  contract  was  void,  and  they  will  find  a  verdict  for  the 
defendants." 

"Though  the  sale  be  abcolute  in  terms,  yet,  if  the  jury 
believe  from  the  evidence  that  it  was  made  with  the  under- 
standing between  Kraft  and  plaintiffs  that  it  was  only  to  oper- 
ate as  a  mortgage,  then  it  is  a  secret  trust  as  to  the  surplus 
and  is  void  as  to  the  defendants,  and  the  jury  will  find  a  ver- 
dict for  the  defendants/* 

The  first  of  the  foregoing  instructions  was  designed  to  apply 
to  the  facts  in  evidence  the  law  as  found  in  the  fifteenth 
section  of  the  Statute  of  Frauds.  (Wood's  Kgest,  107.)  That 
section  reads  as  follows : 

"  Every  sale  made  by  a  vendor  of  goods  and  chattels,  in  his 
possession  or  under  his  control,  and  every  assignment  of  goods 
and  chattels,  unless  the  same  be  accompanied  by  an  immediate 
delivery  and  be  followed  by  an  actual  and  continued  change 
of  possession  of  things  sold  or  assigned,  shall  be  condusive 
evidence  of  fraud  as  against  the  creditors  of  the  vendor  or  the 
creditors  of  the  person  piaking  such  assignment,  or  subsequent 
purchasers  in  good  faith." 

Whenever  a  case  arises  under  the  provisions  of  the  forego- 
ing section,  the  question  of  fact  to  be  determined  is  whether 
the  evidence  shows  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession,  as  contradistinguished  from  a 
mere  formal,  or  pretended  and  temporary  one;  and  is  to  be 
determined^  like  any  other  question  of  fact,  by  an  inspectifHi 
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of  all  the  circumstances  of  the  case.  The  instruction  under 
consideration  was  doubtless  framed  in  view  of  the  construction 
given  to  the  statute  in  Fitzgerald  v.  Oorham,  4  Oal.  290,  Stew- 
art  V.  ScanneU,  8  CSal.  80,  and  B<u:on  v.  Scanivett,  9  Cal.  271 ; 
but  those  cases  were  all  substantially  overruled  by  the  case  of 
Stevens  v.  Irwin,  16  Oal.  603,  where,  for  the  first  time  in  this 
State,  a  true  and  rational  exposition  of  the  rule  intended  to  be 
declared  in  the  fifteenth  section  of  our  Statute  of  Frauds  was 
given.  In  that  case,  after  referring  to  the  conflicting  construc- 
tions by  the  Courts  of  the  English  and  American  Statutes  of 
Frauds,  some  holding  that  a  retention  of  the  goods  by  the  ven- 
dor 'was  per  se  fraud,  and  others  that  it  was  only  prima  fucie 
eridenoe  of  fraud,  the  former  being  the  rule  adopted  by  the 
Supreme  Court  of  the  United  States,  Mr.  Justice  Baldwin,  de- 
livering the  opinion  of  the  Court,  said : 

"  In  this  controversy,  as  to  what  the  true  common  law  rule 
is,  the  L^slature  wisely  adopted,  by  statute,  the  construction 
given  by  the  Supreme  Court  of  the  United  States,  for  this 
course  had  at  least  the  advantage  of  giving  to  the  State  one 
imifonn  rule  in  all  Courts  on  this  important  subject  But  we 
apprehend  that  the  L^slature  never  intended,  by  this  statute, 
to  go  beyond  the  extreme  rule  adopted  by  the  Supreme  Court 
of  the  United  States,  and  the  English  cases  on  which  that  rule 
rests.  There  was  no  reason  of  policy  for  such  extension; 
indeed,  such  extension  might  defeat,  in  some  d^ree,  the  reason 
for  adopting  the  Federal  rule.  The  rule,  as  defined  by  our 
statute,  is  almost  in  the  language  of  that  given  in  the 
eases  which  establish  the  rule  in  England.  It  is  true  that  somld 
stress  is  laid  on  the  words  '  actual  and  continued  change  of 
possession,'  but  these  words  are  suggested  by  the  facts  and 
principles  of  the  decided  cases  referred  to.  The  word  '  actual ' 
was  designed  to  exclude  the  idea  of  a  mere  formal  change  of 
possession,  and  the  word  '  continued '  to  exclude  the  idea  of  a 
mere  temporary  change.  But  it  never  was  the  design  of  the 
statute  to  give  such  extension  of  meaning  to  this  phrase,  '  con- 
tinued change  of  possession,'  as  to  require,  upon  a  penalty  of 
a  forfeiture  of  the  goods,  that  the  vendor  should  never  liavf^ 
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of  satisfying  the  third  constituent  part  of  the  Court  —  the 
judex  —  of  a  fact  that  would  not  be  credited  without  the  most 
ample  proof.  But>  be  this  as  it  may,  the  objection  is  not  rel- 
evant to  the  evidence  offered.  "  The  learned  Judge  of  the  Court 
below  was  in  error  in  sustaining  the  objection  on  the  second 
groimd,  for  it  was  not  requisite  that  the  fact  of  collusion 
should  have  been  alleged  in  the  complaint  to  entitle  it  to  be 
proven.  If  it  had  been  alleged,  the  complaint  would  have 
been  liable  to  the  objection,  that  it  stated  the  evidence,  instead 
of  the  ultimate  facts  of  the  cauBe  of  action.  We  can  add 
nothing  to  the  lucid  opinion  of  Mr.  Chief  Justice  Field,  in 
Payns  &  Dewey  v.  TreadweU,  16  Cal.  242,  that  will  serve  more 
clearly  to  point  out  the  allegations  that  are  necessary  in  an 
action  of  ejectment 

But  the  decision  excluding  the  evidence  may  be  sustained 
on  other  grounds.  A  party  who  has  a  right  of  entry  upon 
lands,  and  who  has  entered  by  force  or  fraud  cannot  be  turned 
out  of  possession  by  the  action  of  ejectment.  If  he  posseasea 
the  right  of  entry,  it  is  not  impaired  by  any  fraud,  false  repre- 
sentation or  collusion  practiced  by  him  upon  one  having  no 
right  of  possession.  And  so,  if  he  is  rightfully  in  possession, 
he  will  not  be  put  out  of  possession,  though  he  may  have 
gained  an  entry  by  any  species  of  collusion.  The  wrongful 
entry  and  the  wrongful  withholding  of  the  possession,  is,  in 
ejectment,  nothing  more  than  the  entry  upon  the  possession 
of  the  plaintiff  and  the  withholding  the  possession  from  him, 
without  lawful  rigU  so  to  do.  They  are  not  made,  in  a  legal 
sense,  any  more  wrongful,  in  an  action  of  ejectment,  by  super- 
adding to  them  fraud  or  collusion.  If  the  defendant  has  no 
right  to  the  possession,  as  against  the  plaintiff,  the  plaintiff's 
cause  of  action  is  not,  in  the  least  degree,  strengthened  by 
proof  of  the  fraudulent  acts  of  the  defendant  in  acquiring  the 
possession.  He  may  safely  rest  upon  proof  of  his  legal  title 
to  the  possession,  and  the  'fraud  or  collusion  of  the  defendant 
is  immateriaL  It  is  quite  unusual,  and  we  think  unsustained 
by  principle  or  authority,  for  a  number  of  plaintiffs  to  found 
their  claim  to  relief  upon  the  fact  that  one  of  their  number 
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the  statute  requires^  but  it  is  not  per  se  a  fraud  which  admits 
of  no  explanation.  As  is  well  said  by  counsel  for  the  plain- 
tiffs :  '^A  hired  clerk  or  salesman  is  no  more  in  the  possession 
of  the  goods  of  his  employer  than  a  hired  laborer  is  in  porise»- 
sion  of  the  farm  on  which  he  is  employed  at  work.'*  The 
employment  of  the  vendor  in  a  subordinate  capacity  is  color- 
able only  and  not  conclusive  upon  the  question  as  to  whether 
there  has  been  an  immediate  delivery  and  an  actual  change  of 
the  possessioiu  He  cannot  be  allowed  to  remain  in  the  appar- 
entlj  sole  and  exclusive  possession  of  the  goods  after  the  sale, 
for  that  would  be  inconsistent  with  such  an  open  and  notori* 
ous  delivery  and  actual  change  as  the  statute  exacts  in  order 
to  exclude  from  the  transaction  the  idea  of  fraud.  But  if  it 
be  apparent  to  all  the  world  that  he  has  ceased  to  be  the  owner, 
and  another  has  acquired  and  openly  occupied  that  position; 
diat  he  has  ceased  to  be  the  principal  in  the  charge  and  man- 
agement of  the  concern  and  become  only  a  subordinate,  or 
clerk,  the  reason  of  the  rule  announced  in  the  statute  is  satis- 
fied. The  immediate  delivery  and  actual  and  continued  change 
of  possession  are  the  ultimate  facts  by  which,  according  as 
they  are  present  or  absent,  the  statute  determines  the  legal 
character  of  the  sale;  but  the  instruction  in  question  makes 
the  bare  employment  of  the  vendor  by  the  vendee  in  a  sub^ 
ordinate  capacity,  regardless  of  the  fact  whether  such  subor- 
dinate capacity  is  open  and  notorious  or  not,  the  ultimate  fact 
by  which  the  statute  determines  the  question  of  fraud;  where- 
as it  is  only  a  probative  fact  to  be  taken  into  account  in  deter- 
mining the  ultimate  facts  mentioned  in  the  statute  and  by 
which  the  question  of  fraud  is  determined.  It  was  competent 
for  the  defendants  to  prove  the  fact  as  tending  to  show  that 
there  had  been  no  actual  and  continued  change  of  possession; 
but  when  proved,  it  did  not  become  conclusive  of  that  ques- 
tion, as  declared  by  the  Court  below,  but  only  an  element  of 
proof  to  be  weighed  by  the  jury.  While  our  statute  makes 
the  want  of  an  immediate  delivery  and  an  actual  and  continued 
change  of  possession  conclusive  evidence  of  fraud,  it  intro- 
duces no  new  rule  as  to  what  acts  shall  constitute  such  deliv- 
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ery  and  change  of  possession.  As  the  case  went  to  the  jury 
they  were  only  allowed  to  pass  upon  the  question  whether  Kraft, 
the  vendor^  had  been  hired  by  the  plaintiffs  and  allowed  to 
remain  in  possession  (not  exclusive)  of  the  goods  as  clerk. 
Such,  as  we  have  seen,  is  not  the  question  which  the  statute 
submits  to  their  determination.  By  this  instruction  the  jury 
were  precluded  from  finding  as  they  might  have  done,  in  view 
of  all  the  facts,  that  the  delivery  was  immediate  and  the  change 
of  possession  actual  and  continued. 

Speaking  of  a  similar  instruction,  in  Warner  ▼.  CarUan,  22 
111.  424,  the  Supreme  Court  of  Illinois  said : 

"It  is  based  upon  the  hypothesis  that  the  vendee  had  no 
right  to  employ  the  vendor  as  a  clerk  to  sell  the  goods  in  con- 
nection with  others.  There  is  no  doubt  that  it  is  a  circum- 
stance to  be  considered  on  the  question  of  fraud,  but  undoubt- 
edly may  be  explained.  It  is  not  per  se  a  fraud  that  admits 
of  no  explanation.  If  the  vendor,  after  the  sale,  without  a 
delivery  of  the  goods,  were  to  remain  in  the  sole  and  exclusive 
possesion,  it  would  amount  to  a  fraud  in  law ;  but  such  is  not 
the  evidence  in  this  case.  No  evidence  showed  that  Carlton 
was  in  the  sole  and  exclusive  possession,  but  it  tended  to  show 
that  he  was  only  acting  as  a  derk,  and  that  Telfer  was  tiie 
person  having  charge  of  the  concern  and  was  the  principal  in 
its  management  And,  for  aught  that  appears,  the  evidence 
may  have  been  conclusive  of  that  fact.  This  instruction,  with- 
out modification,  so  as  to  leave  it  to  the  jury  to  determine  from 
the  evidence  whether  he  had  remained  in  the  exclusive  pos- 
session and  control  of  the  goods,  without  having  ever  deliv- 
ered them  to  the  purchaser,  was  erroneous  and.  therefore  prop- 
erly refused." 

That  the  two  remaining  instructions  above  quoted  are  erro- 
neous does  not  admit  of  argument.  If  they  declare  the  law 
correctly  no  mortgages  of  personal  property  can  be  legally 
made  in  this  State,  which  we  apprehend  is  not  the  case,  for 
where  the  instrument  is  upon  its  face  a  mortgage,  containing 
the  usual  defeasance,  there  is  an  op^i  trust  as  to  any  excess; 
and  where  it  contains  no  defeasance,  but  is  in  fact  intended  as 
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a  mortgage,  iheie  10  a  secret  trust  as  to  such  excess,  yet  ndther 
is  widiin  the  Statute  of  Frauds.  These  instructions  were  doubt- 
leas  intended  to  declare  the  law  as  found  in  the  eleyenth  section 
of  the  Statute  of  Frauds^  which  reads  as  follows: 

''All  deeds  of  gift,  all  conveurances,  and  all  transfers,  or 
awrignments,  verbal  or  written^  of  goods,  chattels  or  things  in 
action,  made  in  trust  for  the  use  of  the  person  making  the 
same  shall  be  void  as  agdnst  the  creditors  existing  or  snbse- 
qnent  of  such  person.'' 

It  is  not  the  intention  of  the  statute  to  prohibit  chattel  mort- 
gages, but  to  prevent  a  debtor  from  placing  his  property  in  the 
hands  of  a  trustee  having  no  beneficial  interest  therein  to  hold 
for  his  benefit  solely  and  enable  him  to  receive  and  enjoy  its 
income  at  pleasure,  to  the  prejudice  of  his  creditors.  The  lan- 
guage of  this  statute  is,  ^'  made  in  trust  for  the  use  of  the  per- 
son making  the  same.''  These  words  are  not  descriptive  of  a 
mortgage  contract  A  trust  as  to  the  surplus  necessarily  arises 
in  the  case  of  a  mortgage  growing  out  of  the  nature  of  the 
contract,  but  such  trust  is  not  the  object,  nor  one  of  the 
objects  of  the  assignment  Its  object  is  to  give  the  creditor  a 
lien  as  security  for  the  payment  of  his  debt,  and  it  does  not 
<9onvey  to  him  the  legal  title  subject  to  a  trust  in  favor  of  the 
mortgagor.  The  other  creditors  are  not  in  any  legal  sense 
hindered  or  delayed  or  defrauded  by  the  transaction.  They 
may  sue,  notwithstanding,  and  reach  the  residuary  interest  of 
tlie  mortgagor  hy  attachment  and  execution,  or  by  bill  in 
equity,  according  to  eiroumstaaoeai  (Leitch  ▼•  HoUider,  4 
N.  Y.  216.) 

We  think  all  three  of  the  inatraotions  were  ammeoiis^  lor 
the  reasons  for  whidi  we  have  briefly  given. 

Judgment  reversed  and  new  trial  ordered. 


Bawm,  J«,  eoncurringi 

The  inatroetion  to  die  effect  tiiat  if  the  sale  was  tmderslood 
between  the  parties  to  be  only  a  mortgage^  then  there  was  a 
•eeret  trust  within  the  meaning  of  the  Statute  of  Frauds,  and 
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the  sale  was  therefore  void  as  to  creditors,  is  clearly  erroneous. 
The  first  instruction  discussed  in  the  opinion  of  the  Chief 
Justice  is,  I  think,  as  an  abstract  legal  proposition,  correct. 
For,  if  Kraft  remained  in  the  "  actual "  possession  as  the  hired 
man  of  his  vendee,  such  possession  would  "  be  conclusive  evi- 
dence of  fraud,  as  against  the  creditors,''  even  though  such 
actual  possession  would  be  constructively  the  possession  of  his 
employer.  But  if  other  parties  were  placed  in  the  store,  hav- 
ing the  direct  charge  and  entire  supervision  and  control  of  the 
goods,  and  Kraft  was  only  employed  in  a  subordinate  capacity 
to  assist  in  the  sale  of  the  goods,  in  the  presence  and  under 
the  immediate  supervision  and  control  of  others,  this  relation 
would  not  necessarily  constitute  an  actual  possession  in  Kraft 
within  the  meaning  of  the  Act.  There  is  evidence  tending  to 
show  that  this  was  the  relation  that  Kraft  sustained.  In  view 
of  the  state  of  the  evidence,  the  instruction  required  some 
qualification  or  explanation,  otherwise  the  jury  would  be  liable 
to  be  misled  by  it  The  judgment  should  be  reversed  and  a 
new  trial  had. 


mCOLAS  VALENCIA,  CERILDO  VALENCIA,  anb 
EUSEBIA  VALENCIA  DE  CAETES  v.  AUGUSTIN 
BERNAL,  JUAN  BERNAL,  BRUNO  BERNAL,  AN- 
TONIO  BERNAL,  aot  FRANCISCO  BERNAL. 

ACnOM    VOS    BBTTLBMBNT   OV   ax    BSTAra,   TBBU    BaZMO    MO    ADMlHIBTIATIOir. 

Wbere  a  par^  dSed  inteatnte,  wttHe  the  Mezfcan  liiw  fvlu  In  teret,  teavlns 
•arriving  him  a  widow  and  children,  and  grandofclldrcn,  aoas  w  danghtara 
•f  a  deceased  child,  and  aim  peraonal  property,  and  therh  was  no  admin- 
istration on  the  cfttate,  and  the  wldoHr  and  children  and  grandchildren 
managed  and  disposed  of  the  personal  property  In  common  for  a  long  time. 
In  an  action  brought  by  one  or  more  for  a  settlement  and  dlTlslon  of  tha 
property,  they  should  be  treated  as  tenanu  In  common  of  tke  pn^erty,  and 
all.  Including  the  representatives  of  the  widow  after  her  death,  are  necessary 
parties. 
aMWJU'ma  4e  mm  im%^^  Aji  heir,  who  In  a  tn^rdftiatc  eapMlty»  matiaged 
the  property  of  an  Intestate  without  administration,  onder  the  direction  aafl 
control  of.  another,  while  the  Kezican  law  was  In  force,  Ik  not  liable  In  a 
'  character  arnddgova  to  tliat  of  an  executor  da  son  tort  at  common  law. 
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Appbai*  from  the  Distriet  Court,  Third  Judicial  Bifitrict, 
Santa  Clara  County. 

The  complaint  charged  that  JoaS  Joaquin  Bemal  departed 
this  life  in  1837,  at  the  Bancho  of  Santa  Teresa,  in  the  present 
County  of  Santa  Clara,  leaving  him  surviving  his  heirs  at  law, 
his  sons  Augustin,  Juan,  and  Bruno,  the  d?f  endants^  his  daugh- 
ters Jaooba,  Zacharias,  Petra,  Pilar,  Encamacion,  Dolores,  and 
Magdalena,  and  his  grandchildren,  the  plaintiffs,  children  of 
Marcelena^  a  deceased  daughter,  and  that  the  grandchildren 
were  entitled  to  one  tenth  of  the  estate. 

The  complaint  further  charged  that  said  Jos6  Joaquin  Bemal 
died  seized  of  the  Rancho  Santa  Teresa,  and  also  possessed  of 
ten  thousand  head  of  cattle,  one  hundred  and  fifty  head  of 
horses,  mares  and  colts,  running  and  grazing  on  and  around  the 
rancho;  aud  that  immediately  after  his  death,  the  defendants 
Augustin,  Bruno,  and  Juan,  took  possession  for  themselves  and 
the  other  heirs,  of  said  cattle,  horses,  and  sheep,  and  have  ever 
since  retained  the  possession  and  control  and  management  of 
the  same,  together  with  the  natural  increase  of  the  same  and  the 
products  of  sales  of  portions  thereof,  except  so  far  as  they  have 
settled  and  accounted  with  the  heirs  not  made  parties  to  the 
suit;  and  that  at  the  time  of  the  death  of  Jose  Joaquin  Ber- 
nal,  plaintiffs  were  infants,  and  that  their  distributive  share  of 
the  estate,  to  wit:  one  tenth,  had  remained  in  the  possession 
and  control  of  the  defendants  Augustin,  Bruno,  and  Juan,  who 
had  never  settled  with  plaintiffs  or  accounted  to  them  therefor, 
and  that  they  had  demanded  of  them  an  accounting  and  settle- 
ment, which  had  been  refused. 

The  complaint  also  charged  that  defendant  Bruno  Bemal, 
with  the  intent  of  defrauding  plaintiffs,  and  without  any  con- 
sideration whatever,  had  conveyed  the  whole  of  that  portion 
of  the  property  remaining  in  his  hands  to  his  two  sons,  the 
defendants  Antonio  and  Francisco. 

The  complaint  prayed  for  an  aooounting  and  distribution  of 
the  proper^.     The  action  was  commenced  March  20tb,  I860. 

The  Court  found  the  following  facts: 
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Ist  That  Jo66  Joaquin  Bemal,  now  deceased,  in  his  life- 
time lived  with  his  family  on  the  Santa  Clara  Tereea  Rancho, 
in  Santa  Clara  County,  and  had  on  it  a  large  number  of  Span- 
ish cattlk  The  defendants,  Juan  Bemal,  Augustin  Bemal, 
and  Bruno  Bemal,  three  sons  of  the  said  Jose,  lived  on  the 
same  rancho,  and  each  one  had  his  separate  house  in  which  he 
lived  with  his  family,  and  his  separate  flocks  and  herds,  and 
used  his  separate  brand.  At  the  death  of  the  said  Jos€,  their 
father,  Augustin  was  about  thirty-eight  or  forjy  years  of  age, 
and  owned  of  his  own  separate  cattle  about  twelve  or  four- 
teen himdred  head;  Bruno,  about  thirty-five  years  old,  and 
owned  about  the  same  number  of  cattle;  and  Juan  was  about 
twenty-five  years  old,  and  owned  about  one  thousand  head  of 
cattle. 

2nd.  That  the  said  Jos^  Joaquin  Bemal  died  in  the  year 
1837  possessed  of  five  thousand  head  of  cattle  on  said  rancho, 
leaving  surviving  him  his  widow,  Josepha ;  three  sons,  the  de- 
fendants, Juan,  Augustin,  and  Bruno;  six  daughters,  Jacoba, 
Zacharias,  Petra,  Pilar,  Encamacion,  and  Dolores;  and  the 
grandchildren  of  two  deceased  daughters,  Magdalena  and  Mar- 
celena ;  the  plaintiffs  herein  being  the  children  of  the  deceased 
daughter,  Marcelena. 

3d.  That  the  said  Jos6  died  without  having  made  any  last 
will  and  testament,  but  on  his  deathbed  he  gave  oral  direc- 
tion that  the  property  should  be  left  in  charge  of  his  said  widow, 
Josepha,  and  that  his  three  sons,  Juan,  Augustin,  and  Bruno, 
should  receive  each  two  himdred  head,  and  each  of  his 
daughters  two  hundred  head,  except  those  of  them  who  had 
received  a  donation  in  his  lifetime,  and  to  each  of  said 
daughters  who  had  received  such  donation,  one  hundred  head 
were  to  be  given,  and  the  remainder  were  to  be  left  the 
widow. 

4th.  That  the  said  widow  and  the  three  sons,  defendants 
herein,  and  the  plaintiffs  herein,  the  grandchildren  of  said 
deceased  Jose  Joaquin,  and  their  father,  Julio  Valencia,  lived 
on  the  Santa  Teresa  Ranch  after  the  death  of  said  Josg  Joaquin, 
and  the  said  property  was  principally  managed  and  controlled 
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by  the  said  widow  and  the  three  sons  until  the  time  hereinafter 
stated  under  her  advice  and  direction,  but  there  was  no  admin- 
istration had  of  said  JosS  Joaquin's  estate  by  the  defendants  or 
either  of  them. 

5tL  That  said  cattle  were  thus  taken  care  of  and  managed 
upon  said  ranch  until  the  year  1839,  when  a  division  was  had 
by  the  directions  of  the  said  widow  through  the  said  defend- 
ants, and  in  pursuance  of  the  wishes  of  the  deceased,  Joed 
Joaquin.  In  that  division  two  hundred  head  were  allowed  to 
each  one  of  the  three  sons^  and  one  hundred  head  to  each  one 
of  the  daughters  living,  and  one  hundred  head  each  to  the  rep- 
resentatives of  the  two  deceased  daughters,  Magdelena  and  Mar- 
oelena;  each  one  of  the  sons  and  daughters  also  received  his  or 
her  allowance,  and  expressed  satisfaction  therewith.  Julio  Val- 
encia, the  father  of  the  plaintiffs,  and  the  plaintiffs  themselves, 
who  were  then  minors  under  the  age  of  twenty-one  years,  were 
present  at  the  division,  and  the  said  Julio  received  for  his  said 
children  the  one  hundred  head  allowed  to  them  as  the  children 
of  the  deceased  daughter,  Marcelena. 

6tlL  That  in  1889  there  were  slaughtered,  to  pay  debts,  six 
hundred  head  of  cattle  on  the  Santa  Teresa  Sancho,  and  dur- 
ing the  years,  1840,  1841,  1842,  and  1843  there  were  slaugh- 
tered for  the  same  purpose  one  hundred  head  per  annum,  one 
half  of  all  which  were  of  the  fondo  or  rancho  brand,  and 
the  said  defendants  each  slaughtered  fifty  head  of  cattle  each 
year  for  the  use  of  their  own  household,  one  half  of  which  was 
fondo. 

Tth.  That  this  fondo  brand  was  retained  and  used  by  the 
widow  Josepha  on  said  ranch  after  the  death  of  the  said  Josft 
Joaquin. 

8th.  That  in  1840  eight  hundred  and  thirty-four  head  of  cat- 
tle were  taken  from  the  Santa  Teresa  Kanch,  by  permission 
of  the  widow  and  the  defendants,  and  were  sold  for  them  by 
their  agent  Sunol  for  nine  thousand  three  hundred  dollars,  one- 
half  of  which  were  in  the  fondo  brand;  and  that  amount  was 
paid  to  the  widow  and  the  defendants. 

9th.  That  in  1843-4  the  defendants  Juan  and  Augustin  left 
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the  Santa  Teresa  Ranch,  and  defendant  Bruno  several  years 
thereafter,  and  went  to  reside  with  their  families  at  their  re- 
epective  ranches  in  Alameda  County,  and  they  took  with  them 
at  time  of  their  removal  from  the  Santa  Teresa  Banch  three 
thousand  head  of  oattle,  but  how  many,  if  any,  were  in  the 
fondo  brand  does  not  appear. 

ibtL  That  after  the  defendants  left  the  Santa  Teresa  Banch, 
the  widow  and  the  plaintiffs  continued  to  reside  on  said  ranch, 
taking  care  of  the  cattle  remaining  there. 

llth«  That  Nicholas  Valencia,  one  of  the  plaintiffs,  resided 
on  said  ranch  with  the  said  widow  from  the  year  1847,  taking  - 
charge  of  the  cattle  on  the  ranch,  and  the  rodeo,  and  branded, 
and  sold  and  killed,  and  managed  by  the  advice  and  directions 
of  the  widow. 

12th.  That  the  said  widow  had  from  seventy  to  eighty  grand- 
children, and  she  occasionally  presented  them  with  caUle  or 
money,  and  she  died  in  1857. 

13th.  That  in  1853,  while  the  said  Nicholas  was  managing 
and  controlling  and  taking  care  of  the  said  cattle  on  the  said 
ranch  for  the  widow,  he  had  on  the  ranch  eight  hundred  head 
of  cattle  in  his  own  brand. 

14th.  That  in  1853  the  said  Nicholas  drove  away  from  the 
said  ranch  four  hundred  head  of  cattle,  the  proceeds  of  seventy- 
eight  head  which  were  given  by  the  widow  and  Bruno  to  the 
tithe  collector  in  1851,  and  bought  by  Nicholas  from  the  tithe 
collector. 

15th.  That  the  plaintiff,  Cerildo  Valencia,  in  1848  or  1844, 
drove  away  from  the  said  Santa  Teresa  Banch  the  proceeds  of 
the  one  hundred  head  of  cattle  allotted  to  the  plaintiffs  as  the 
grandchildren  of  the  deceased  JosS  Joaquin,  to  the  Alviso 
Bancho,  belonging  to  his  father,  Julio  Valencia,  and  afterwards, 
in  1858,  Cerildo  took  away  from  the  Santa  Teresa  Bandi  forl^ 
head  given  him  by  his  grandmother,  the  widow  Josepha. 

16tL  That  the  defendant  Juan  Bemal,  in  1849,  sold  fifty 
head  of  said  fondo  cattle  in  the  mines,  of  the  average  value  of 
seventeen  dollars  and  fifty  cents  per  head,  and  the  defendants, 
Aitgustin,  Juan,  and  Bruno,  each,  occasionally,  from  1887-  to 
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1859  exchanged  some  of  the  fondo  cattle  for  hones  and  sheep, 
bot  how  many  does  not  appear. 

l7tL  That  the  natural  increase  of  cattle  ia  at  the  rate  of 
one  hundred  per  cent  every  three  years. 

B.W.  F.  Sloan,  for  Appellants. 

A  hill  lies  in  such  cases  without  the  intervention  of  an  admin* 
iatrator  appointed  by  a  Probate  Court 

The  Statute  of  Limitations  does  not  bar  the  remedy  sought 
fay  appellants,  it  being  in  the  nature  of  a  partition. 

The  rights  of  the  heirs  of  Josg  Joaquin  Bemal,  whatever 
they  were,  accrued  to  them  nnder  the  Mexican  law. 

^  In  the  Spanish  code  no  distinction  was  made  between  t^e 
real  and  personal  property  of  the  succession.  It  descended  in 
one  mass  to  the  heirs;  was  impressed  with  the  like  qualities, 
and  was  subjected  to  the  same  rules  and  dispositions.''  (10 
Texas,  41,  citing  Erische  —  Heredero;  also.  Law  13,  Title  9, 
Part?.) 

'^  Partition  is  a  division  which  men  make  among  them  of 
the  things  which  they  have  in  common  by  inheritance,  or  by 
any  other  canse."    (Law  1,  Title  15,  Part  6.) 

"  Either  of  the  heirs  may  require  partition  of  the  property.^ 
(Law  2,  Title  16,  Part  6.) 

In  the  case  of  BkAr  v.  Cisneros,  10  Texas,  84,  the  ancestor 
died  in  1833,  {Tbxbb  being  then  part  of  Mexican  territory,) 
owing  no  debts,  and  the  heirs  did  not  renounce  the  succession. 
Afterwards,  in  1849,  the  widow  took  out  letters  of  adminis- 
tration, and  as  administratrix  bronght  trespass  to  try  title. 
It  was  held  that  the  grant  of  administration  was  a  nullity; 
that  where  an  estate  was  accepted  under  the  Mexican  laws, 
without  the  benefit  of  inventory,  no  administration  was  neoee- 
sary ;  and  that  where  there  is  no  administration,  the  heirs  may 
sue  and  recover  the  property  of  the  estate. 

But,  even  nnder  the  English  law,  it  has  been  held  that  an 
executor  de  son  tart  is  liable,  like  other  executors,  to  legatees 
and  distribtdees;  and  that  for  the  pnrpose  of  restraining  waste, 
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or  a  sale  of  the  property  in  Iiis  hands,  a  bill  will  lie  at  the  suit 
of  the  distributee  alone.     (Hansfard  v.  Elliott,  9  Leigh,  95.) 

The  remedy  sought  by  appellants  is  not  barred  by  the  Statute 
of  Limitations. 

The  statute  does  not  run  in  favor  of  executors  and  adminis- 
trators and  against  the  distributees  until  final  settlement  or 
some  equivalent  proceeding.  (Webster  v.  Webster,  10  Vesey, 
93;  Decauche  v.  Sevetier,  3  J.  Ch.  R  215,  216.)  Besides, 
any  presumption  arising  from  lapse  of  time  is  one  of  fact  only, 
and  may  be  overcome  by  circumstances.  (Arden's  Executors 
V.  Arden's  Executors,  1  J.  Ch.  R  816,  317.) 

Until  there  has  been  a  full  and  final  division  of  the  estate 
amongst  the  co-heirs,  they  are  considered  in  law  as  holding 
the  property  as  tenants  in  common.  Whilst  they  occupy  that 
relation  toward  each  other,  there  can  be  no  prescription- 
(Vide  an  elaborate  examination  of  the  doctrine  upon  this 
point  in  Gravier  et  al.  v.  Livingston,  6  Marsh.  403,  404,  410, 
41L) 

Zf.  Archer,  for  Eespondents. 

Neither  of  these  defendants  was  ever  administrator,  ezeea* 
tor,  or  guardian,  or  assumed  to  be,  or  acted  as  such. 

If  it  were  otherwise,  the  action  would  be  barred  by  lapse 
of  time,  by  presumption  of  settlement^  by  prescription.  (See 
Storey's  Eq.  Jur.  VoL  2,  Sec.  1520,  and  notes;  Vesey's'Prac. 
Bep«  Sumner's  ed.  Vol.  2,  p.  11,  and  note;  Oowen  &  Hill's 
Notes  to  Phil,  on  Evidence,  Vol  8,  p.  504,  note  301,  and 
cases  there  cited;  7  Johns.  Ch.  Rep.  89—113;  12  Vesey  on 
Ev.  269,  note;  Dommguez  v.  Domingusz,  7  CaL  427;  6  Lei^. 
164;  1  J.  J.  Marshall,  594.) 

The  above  considerations  and  authorities  apply,  even  if  the 
case  were  one  of  express  trust  But  the  Statute  of  limita- 
tions would  bax  this  action  for  the  reason  that  the  plaintiffs 
had  an  action  at  law,  and  the  further  reason  that  in  any  point 
of  view  the  case  cannot  be  regarded  as  one  of  express  trust 

Upon  the  death  of  Jose  Joaquin  Bernal  the  plaintiffs  took 


Oet,  1864.]  Vauskoia  i;.  Bjoina]:.  835 

Oplnfon  of  tilt  Court. 


at  once  their  share  of  the  -pTopertj  by  snooeesioiL     (JDa  La 
Ouerra  v.  Pachara,  17  CaL  187.) 


By  the  CJonrt,  Sawtsb,  J« 

The  plaintiffs^  as  heirs  of  Jos^  Joaqain  Bemal,  wbo  died  in 
1837,  brought  this  action  to  recover  their  distributive  share  of 
the  decedent's  estate.  The  complaint  alleges  that  defendants, 
npon  the  death  of  Bemal,  took  possession  of  the  estate,  and 
that  they  have  ever  since  managed  and  controlled  it,  and  that 
they  refuse  to  account  to  plaintiffs  for  their  distributive  share. 

The  Court,  upon  a  finding  of  the  facts,  entered  judg- 
ment dismissing  the  complaint,  from  -which  judgment  plaintiffs 
appeal. 

The  facts  found  by  the  Court  do  not  sustain  the  allegations 
of  the  complaint.  It  is  manifest  from  the  findings  that  if  any 
one  acted  in  such  a  manner  as  to  become  liable  in  a  character 
analogous  to  that  of  an  executor  de  son  tort  at  common  law, 
it  was  the  widow  of  Bernal,  and  not  the  defendants,  who  only 
acted  during  the  first  few  years  after  the  death  of  Bernal,  under 
and  for  her;  after  which  they  removed  to  their  own  ranches, 
and  the  plaintiffs  themselves  took  their  places  under  the  widow. 
The  Court  finds  that  from  1847  till  the  death  of  the  widow  in 
1857  —  a  period  of  ten  years  —  the  plaintiffs  resided  on  the 
rancho  of  decedent  with  the  widow;  and  that  the  plaintiff 
Nicholas  Valencia  took  charge  of  the  stock  on  the  rancho  and 
managed  it  in  connection  with  the  widow's.  It  is  not  found 
that  the  possession  and  control  of  the  property  was  changed  sub- 
sequent to  the  death  of  the  widow  in  1857. 

The  facts  found  do  not  entitle  plaintiffs  to  any  relief  npon 
the  theory  upon  which  the  complaint  is  framed.  The  time  when 
the  plaintiffs  attained  their  majority  is  not  found,  but  it  was 
evidently  many  years  before  the  institution  of  this  suit  If 
plaintiffs  have  any  right  of  action  not  barred  by  the  Statute 
of  Limitations,  it  would  seem  from  the  facts  disclosed  in  the 
finding  that  the  remedy  must  be  pursued  upon  the  theory  that 
the  heirs  anu  the  widow  were  tenants  in  common  of  the  estate 
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of  Bernal ;  and  in  an  action  for  a  settlement  and  division  of 
the  property,  all  the  heirs,  including  the  representatives  of  the 
widow,  would  seem  to  be  necessary  parties. 

No  appeal  is  taken  from  the  order  denying  a  new  trial,  and 
no  questions  are  made  in  the  briefs  that  do  not  arise  out  of  the 
judgment  roll.  We  think  the  judgment  should  be  affirmed  and 
it  is  so  ordered. 


Mr*  Justice  Rhodes  expressed  no  opinion. 


THE  PEOPLE  OE  THE  STATE  OF  OALITORNIA  ex 
rel  NELSON  PIERCE,  NELSON  PIEROE  and  THE 
DEAD  WHALE  ASPHALTUM  MINING  COMPANY 
t;.  CHARLES  MORRILL. 

Lajtds  belongino  to  ths  Stats. —  Tbe  lands  belongtng  to  the  State  are  dla- 
tlBgnlshable  Into  two  general  clasees;  First  —  Those  which  It  owns  by 
▼Irtue  of  grants  from  the  United  States;  Second -— Those  which  it  owns  by 
reason  of  Its  sovereignty.  The  class  of  lands  belonging  to  the  State  by 
reason  of  Its  sovereignty  Includes  the  shore  of  the  sea,  and  of  Its  bays  and 
Inlets,  tai  the  common  law  definition  of  the  word  **  shore.*' 

Swamp  Laitdb. —  Lands  which  are  swampy  or  snbject  to  sneh  periodical 
overflows  as  to  injure  or  destroy  tbe  crops,  belong  to  the  State  by  virtue 
of  the  Act  of  Congress  of  September  28th,  1850,  commonly  called  the 
••  Arkansas  Act" 

Lauds  oitbbbd  fob  Baui  bt  Act  of  1S58v— The  Act  of  April  21st,  1858,  for 
the  sale  of  "  swamp  and  overflowed  lands,"  does  not  provide  for  the  sale 
of  any  lands  except  those  which  fall  within  the  description  of  the  Arkansas 
grant  Of  1850. 

Pmtibo  TO  FiBBT  BscTioiT  OF  SAID  AcT^— Tho  provlso  to  tho  Htst  Btfctlon  of 
the  Act  of  April  21st,  1858,  for  the  sale  of  **  swamp  and  overflowed  lands,** 
refers  only  to  the  narrow  channels,  within  the  ebb  and  flow  of  the  tide, 
which  thread  the  *'  swamp  lands  "  known  as  **  mH  marBh.** 

Pbotibo  to  am  Act. —  The  proviso  to  an  Act  la  to  be  road  in  the  light  of  tbe 
subject  matter  of  the  Act 

Lands  Offebed  fob  Balb  bt  Act  of  1859. — The  Act  of  April,  1899,  amenda- 
tory of  the  Act  of  April  2l8t  1858,  for  the  sale  of  swamp  and  ovecflowod 
lands  of  this  States  only  refers  to  sneh  lands  as  are  offered  for  sale  by  the 
Act  of  April  21st  1858,  of  which  It  is  amendatory. 

Lands  OrrBBBD  fob  Salb  bt  Act  of  1861. — ^Tbe  Act  of  May  IStb,  1861, 
*'  for  the  reclamation  and  segregation  of  swamp  and  overflowed  land,**  etc, 
provides  only  for  purchases  to  be  made  after  the  passage  of  the  Act  shd  the 
segregation  of  the  lands  In  accordance  with  the  nineteenth  and  twentieth 
sections  of  the  Act 

Balbs  of  Lands  Ratiftvd  bt  Act  of  Mat  14,  1861. —  The  word  **  tide  laftds,** 
used  in  the  Act  of  May  14th,  1861,  entitled  *«  an  Act  to  provide  for  the  sate 
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••   - 
•C  the  mftrdi  «ad  tfda  lands  o<  this  Btata***  «nl7  ref«n  to  taeh  tide  lende  m 
ere  snbJe'Tt  to  periodical  oyerflow,  bat  are  eaaeeptible  ot  recUmatioii,  eo  ae 
to  be  made  yalaable  for  agricultural  purposec. 

fliLB  OF  Land  otesplowvd  bt  Txdbs. —  No  proTlslon  baa  been  made  by  law 
for  the  aale  of  the  landa  owned  by  thla  State  by  Ttrtoe  of  tte  aorerelcnty,  oa 
the  shore  of  the  sea  aad  Ite  baja  and  inlets*  wlileli  are  usually  overflowed  by 
the  neap  tides. 

brxiTNCTioN  TO  PBBTaNT  IxJUBT  TO  Statb  Laiids. —  In  stt  actlon  broojpbt  by 
tbe  State  to  'proenre  the  caneellatlon  of  a  patent  for  fends  sold  without 
authority  of  law,  where  the  person  claiming  under  the  patent  le  engaged  In 
remoYing  mineral  from  the  land,  the  State  is  entitled  to  an  injunction 
restraining  the  defendant  from  remoTlng  the  same. 

PAsms  Plaintijt  in  AcnoM  so  AififUL  ▲  Patent. —  Fartlee  who  haTe  a 
common  interest  In  annulling  a  patent,  although  they  hare  no  Joint  Interest 
in  the  land  adyene  to  the  patentee,  may  be  Joined  as  plaUitifCs  In  action  to 
procure  Ite  cancellation. 

MAxn. —  In  an  action  brought  to  annnl  a  patent  for  land  eold  without  aothor- 
tty  of  law,  the  Stete^  and  pereoas  who  haye  a  right  to  mine  on  the  land 
under  the  mining  laws  of  this  Stete,  may  be  Joined  as  plaintifTe. 

DsMuaBXB  TO  Extibs  Bill. —  If  a  demurrer  is  to  the  whole  bill,  and  Is  good 
ss  to  a  part,  but  bad  as  to  part,  it  should  be  OTsrmled. 

DsMCBBSB  TO  BiLL  vos  KuLTiFABiousNESs. —  Where  the  parties  Joined  as 
plalntitTs  are  all  interested  In  the  principal  question  raised  In  the  bill,  and 
the  issues  tendered  are  simple,  and  a  multiplicity  of  suits  may  t>e  arolded,  a 
demurrer  for  moltifarlouaness  will  not  be  susteined. 

Appeai.  from  the  District  Oonrt,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

This  action  was  commenced  in  July,  1862.  The  complaint 
averred  that  on  the  19th  day  of  March,  1861,  the  relators 
Pierce,  Massini,  Trussell,  and  Mangard,  in  accordance  with  the 
general  mining  laws  and  customs  of  this  State,  took  up  as  min- 
ing claims  a  certain  parcel  of  land  on  the  sea  shore,  between 
the  lines  of  ordinary  high  and  low  water,  a  portion  of  whidi, 
a  strip  one  thousand  five  hundred  feet  long,  is  embraced  witiiin 
the  land  described  in  the  patent  issued  to  defendant^  and  that 
the  parcel  of  land  taken  up  they  designated  as  the  Asphaltum 
Mining  District;  that  they  planted  stakes  to  mark  the  limits 
of  their  claim,  and  placed  written  notices  thereon,  stating  that 
the  same  had  been  taken  up  by  them  as  a  mining  claim,  and 
subscribed  dieir  naifies  to  the  notices,  and  that  they  then  and 
there  adopted  mining  regulations  for  the  govemuient  of  the 
mines  and  miners  in  the  district;  that  in  August  and  Septem- 
ber, 1861,  Mangard  sold  his  interest  in  the  mining  claim  to 
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Gareiay  and  Tnusell  sold  his  interest  to  Morton;  that  on  the 
2l8t  day  of  October,  1861,  Pierce,  Massini,  Horton,  and  Gar- 
cia, were  duly  incorporated  under  the  laws  of  this  State  as  a 
mining  corporation,  under  the  name  of  the  Dea  J  Whale  Asphal- 
tum  Mining  Company,  for  the  purpose  of  working  the  asphaltum 
mines  in  said  district,  which  company  is  one  of  the  plaintiffs; 
that  after  taking  up  the  claim,  and  prior  to  the  incorporation. 
Pierce  and  the  others  worked  the  mines,  taking  the  asphaltum 
therefrom,  and  afterwards  the  corporation  continued  to  do  the 
same;  that  October  Ist,  1861,  defendant  Morrill  commenced 
an  action  against  Pierce  and  the  others  to  recover  possession 
of  two  hundred  and  fifty  tons  of  asphaltum,  of  the  value  of 
three  thousand  seven  hundred  and  fifty  dollars,  and  for  two 
thousand  dollars  damages,  and  October  30th,  1861,  commenced 
another  action  against  Pierce  and  the  others  to  recover  posses- 
sion of  one  hundred  other  tons  of  asphaltum,  of  the  value  of 
fifteen  hundred  dollars,  and  five  hundred  dollars  damages ;  that 
in  December,  1861,  Morrill  commenced  another  action  against 
the  same  parties  to  recover  eight  thousand  five  hundred  dollars 
damages  for  the  alleged  wrongful  taking  and  conversion  of  two 
other  lots  ofasphaltum  in  April  and  June,  1861,  from  the  land 
covered  by  the  patent ;  that  in  the  two  first  actions  the  defend- 
ants had  answered,  setting  up  that  the  corporation  owned  the 
asphaltum,  and  in  the  third.  Pierce  only  had  been  served  with 
process,  and  had  answered,  setting  up  that  the  asphaltum 
belonged  to  him,  Morton,  Garcia,  and  Massini;  that  Novem- 
ber 8th,  1861,  the  Dead  Whale  Asphaltum  Mining  Company 
commenced  an  action  against  Johnson  and  Baker  to  recover 
possession  of  one  hundred  tons  of  asphaltum,  all^;ed  to  have 
been  wrongfully  detained  by  them,  and  Johnson  and  Baker 
had  answered,  setting  up  that  the  asphaltum  was  the  property 
of  Morrill,  and  that  they  were  his  bailees;  that  in  all  of  said 
actions  said  Morrill  claimed  that  the  asphaltum  in  question 
therein  was  taken  from  the  beds  or  deposits  within  the  limits 
of  the  land  described  in  his  pat^it,  and  that  by  virtue  of  the 
patent  he  was  the  owner  diereof ,  and  that  the  aole  basis  of  his 
right  of  recovery  was  the  patent 
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The  oomplaint  further  averred  that  plaintiffs  were  advised 
and  believed  that  relator  Pievoe  and  the  Dead  Whale  Asphal-  • 
turn  Mining  Company  cannot  avail  themselvee  in  said  actions 
of  the  defense  that  the  patent  is  void,  or  was  issued  without 
authority  of  law^  and  that  defendant  Morrill  threatens  and 
intends  to  force  the  said  actiona  to  trial  at  the  earliest  possible 
tima 

The  oomplaint  prayed  that  the  patent  be  cancelled  and 
vacated,  and  that  defendant  Morrill  and  his  attorneys  be  , 
restrained  by  injunction  frpm  further  prosecuting  said  actions 
until  the  matter  could  be  determined,  and  that  defendant  Mor- 
lilly  his  agents  and  workmen,  be  enjoined  from  excavating  or 
removing  from  the  land  embraced  in  said  Dead  Whale  District 
any  portion  of  the  asphaltum  therein  lying  and  being. 

A  preliminary  injunction  was  granted  in  accordance  with 
the  prayer  of  the  complaint  by  the  County  Judge  of  San 
Prancisco,  on  the  25th  of  July,  1862. 

Defendant  demurred  to  the  complaint  because  relator  Pierce 
and  the  Dead  Whale  Asphaltum  Mining  Company  were  improp- 
erly united  as  plaintiffs  with  the  People,  and  because  several 
causes  of  action  were  improperly  united  in  the  complaint. 

Defendant  moved  in  the  District  Court  for  a  dissoluticm  of 
the  injunction,  and  on  the  8d  day  of  November,  1862,  the 
same  was  dissolved. 

From  the  order  dissolving  the  injunction  plaintiffs  appealed. 

Defendant's  patent  on  its  face  purported  to  have  been  issued 
in  pursuance  of  the  Act  of  April  21st,  1858,  entitled  ^'An  Act 
to  provide  for  the  sale  and  reclamation  of  the  swamp  and  over- 
flowed lands  of  this  State,''  and  in  the  patent  the  lands  are 
ealled  ''  State  tide  Lmds." 

Defendant,  in  the  affidavit  attached  to  his  application  for  die 
purchase  of  the  patented  land  stated:  ^'That  to  the  beet  of 
Ilia  knowledge  and  belief,  said  tract  was  overflowed  during  the 
year  1850,  and  judging  from  the  indications  of  overflow  and 
the  statements  of  others,  every  forty  acre  lot,  or  its  equivalent 
I^al  subdivision,  embraced  in  said  tracts  was  the  greater  part 
siwamp  or  swampy,  or  subject  to  inundation  at  the  plaiudng, 
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growing,  or  harvesting  eeiason,  so  as  to  endanger,  injore,  or 
destroy  the  crops,  taking  the  average  season  fcur  a  reasonable 
number  of  years  prior  to  1850." 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Eugene  Casaerly,  for  Appellants. 

At  the  commencement  of  the  proceedings  of  the  respon- 
dent, March,  1861,  which  resulted  in  the  issuing  of  the  patent 
to  him,'  the  statutes  in  force  were  the  Act  of  April  21,  1858, 
(Laws  of  1858,  p.  198),  and  the  Act  of  April  18,  1859,  (Laws 
of  1859,  p.  340.)  Pending  the  proceedings  and  after  the 
making  of  the  second  or  amended  survey  of  April  9,  and  pre 
vious  to  the  filing  of  respondent's  *  amended  affidavit  in  the 
office  of  the  County  Surveyor,  May  20,  a  third  Act  was  passed 
May  14, 1861,  which  took  effect  immediately,  entitled,  "  An  Act 
to  provide  for  the  sale  of  the  marsh  and  tide  lands  of  this 
State." 

The  question  to  be  determined  by  this  Court  is,  whether 
under  these  Acts  there  was  any  authority  to  sell  and  patent 
lands  of  the  character  of  the  premises  here,  and  which,  though 
denominated  in  the  patent  ^' State  tide  lands,''  are,  as  to  a 
small  part,  the  sea  beach  between  high  and  low  water  mark, 
continually  washed  by  a  heavy  surf — and  as  to  the  remainder, 
the  bottom  of  the  sea  under  the  navigable  waters  of  the  Pacific 
Ocean,  extending  out  to  a  depth  of  one  hundred  fathoms;  the 
whole  being  utterly  incapable  of  cultivation  or  of  reclamatiea 
fbr  any  such  purpose. 

The  title  of  the  Act  of  April  21,  1858,  is:  *^An  Art  to  pro- 
vide for  the  sale  and  reclamation  of  the  swamp  and  overflowed 
lands  of  this  State."     Section  one  is  as  follows: 

^  The  swamp  and  overflowed  lands  belonging  to  this  State^ 
or  that  may  hereafter  be  granted  to  this  State  by  Act  of  Con- 
gress entitled  ^An  Act  to  enable  the  State  of  Arkansas,  and 
other  States,  to  reclaim  the  swamp  lands  within  their  limits,' 
passed  September  twenty-eighth,  eighteen  hundred  and  fifty, 
tdialt  be  sold  at  the  rate  of  one  dollar  per  acre,  in 
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preaeribed  by  this  Act,  ajad  the  proceeds  of  the  sales  thereof^ 
under  this  or  anj  former  Act,  shall  be  paid  into  the  Treasury  of 
this  State,  as  State  revenues,  and  ^all  be  credited  to  the 
account  of  a  swamp  land  fund,  to  be  appropriated  for  the 
jeckmation  of  said  lands,  as  the  Legislature  may  hereafter 
direct;  provided,  that,  if  upon  the  survey  of  such  lands,  any 
portion  thereof  shall  be  found  to  be  lands  belonging  to  the 
State  by  right  of  her  sovereignly,  the  moneys  arising  there- 
from shall  be  paid  into  the  Treasury  of  the  State  aa  other  State 
revenues.*' 

The  ^  swamp  and  overflowed  lands "  mentioned  in  the 
beginning  of  this  section  are  undoubtedly  lands  within  the 
meaning  of  the  Act  of  Congress  of  September  28,  1850. 
(Brightley  Dig.  492,  §  201,  etc.)  The  peculiarity  of  the  lan- 
guage used,  *^  belonging  to  this  State,  or  that  may  hereafter 
be  granted  to  this  State  by  Act  of  Congress,"  etc.,  was 
undoubtedly  owing  to  an  impression  which  seems  to  have  been 
prevalent  that  some  further  legislation  of  Congress,  or  at  least 
some  proceeding  by  virtue  of  that  Act,  as  the  issuance  of  a 
patent,  (Brightley  Dig.  492,  §  202,)  was  necessary  to  vest  in 
this  State  the  swamp  and  overflowed  lands  of  the  United  States 
within  her  limits;  an  impression  which  was  corrected  for  the 
first  time  in  Summers  v.  Dickinson,  9  Cal.  555. 

<^  Any  person  who  may  be  entitled  by  the  laws  of  this  State 
to  become  a  citizen  thereof,  wishing  to  purchase  land  under 
the  provisi(ms  of  this  Act,  9hall  file  an  affidavit  in  the  Sur- 
veyor's office  of  the  county  in  which  the  land  sought,  to  be 
pnrchaaed,  or  the  larger  portion  thereof,  is  situated,  that  he 
lias  not  ottered  any  other  land  under  the  provisions  of  this  Act, 
or  under  the  provisions  of  an  Act  passed  April  twenty-eighth, 
0116  thousand  eight  hundred  and  fifty-five,  entitled  ^  An  Act  to 
provide  for  the  sale  of  the  swamp  and  overflowed  lands  belong- 
ing to  this  State,'  which,  with  the  land  sought  to  be  purchased, 
aball  exceed  three  hundred  and  twenty  acres ;  and  that  he  does 
not  know  of  any  legal  or  equitable  claim  other  than  his  own 
to  the  land  sou^t  to  be  purchased;  that  such  purchase  is 
BOQ^t  for  the  purpose  of  settlement  and  redamation  by  affiant; 
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and  that  he  has  not  directly  nor  indirectly  made  any  agree- 
ment or  contract,  in  any  way  or  manner,  with  any  person  or 
persons  whatsoever,  by  which  the  title  he  may  acquire  from 
the  Gk)yemment  of  Ibe  State  should  inure,  in  whole  or  in  part, 
to  the  benefit  of  any  person  except  himself.  He  shall  then 
cause  the  land  sought  to  be  purchased  to  be  surveyed;  or,  in 
case  of  a  previous  l^al  survey,  shall  cause  the  said  survey  to 
be  approved  and  certified  by  the  County  Surveyor  of  the 
county  in  which  such  land,  or  the  larger  portion  thereof,  is 
situated." 

The  requirement  that  the  affidavit  shall  set  forth  that  "  such 
purchase  is  sought  for  the  purpose  of  settlement  and  reclama- 
tion," is  in  effect  a  provision  that  only  those  lands  of  either 
class  which  are  susceptible  of  "settlement  or  reclamation/' 
are  within  the  Act,  or  liable  to  be  sold  by  virtue  thereof. 
So,  as  to  the  operation  of  similar  requirements  in  the  Practice 
Act,  as  to  the  affidavits  necessary  to  be  filed  before  issuing  an 
attachment,  or  an  order  to  the  Sheriff  for  the  claim  and  deliv- 
ery of  personal  property.  And  the  Act  by  its  title  is  for  the 
**  sale  and  reclamation  of  the  swamp  and  overflowed  lands  of 
this  State." 

By  the  Act  of  April  18,  1859,  this  section  of  the  Act  of 
1858  was  amended;  one  change  being  that  the  passage  just 
quoted  was  stricken  out,  and,  in  lieu  thereof,  the  affidavit  was 
required  to  set  forth  that  "  every  forty  acre  lot,  or  its  equiva- 
lent subdivision  of  the  land  sought  to  be  purchased,  is  the 
greater  part  swamp  or  swampy,  or  subject  to  inundation  at  the 
planting,  growing,  or  harvesting  seasons,  so  as  to  endanger^ 
injure,  or  destroy  the  crops,  taking  the  average  season  for  a 
reasonable  number  of  years  prior  to  the  year  one  thousand 
eight  hundred  and  fifty,  as  a  rule  of  determination." 

The  effect  of  this  amendment  is  obvious.  It  is  to  substi- 
tute for  the  general  statement  that  the  land  was  capable  of 
*'  settlement  and  reclamation,"  in  which  too  much  was  left  to 
the  opinion  of  the  affiant,  and  too  little  was  called  for  as  to  the 
specific  character  of  the  land  in  that  respect  —  a  much  more 
particular  description  of  it  as  to  the  greater  part  of  every  forty 
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acre  let  or  its  equivalent  subdivision^  with  reference  to  it« 
being  '' swampy,  or  subject  to  inundation  at  the  planting, 
growing,  or  harvesting  seasons,  so  as  to  endanger,  injure,  or 
destroy  the  crops,"  and  hence  to  its  capability  for  bearing 
crops,  if  reclaimed  by  drainage,  or  protected  against  inundation. 
The  amendment  therefore  pointedly  confirms  and  secures  the 
leading  principle  of  the  Act  of  1858 — that  only  those  lands 
of  the  State,  whether  belonging  to  it  by  Act  of  Congress,  or 
by  virtue  of  her  sovereignty,  which  are  susceptible  of  reclama- 
tion for  purposes  of  cultivation,  are  within  its  provisions.  Com- 
pare also  Act  of  May  13,  1861,  to  provide  "  for  the  reclama- 
tion "  etc,  "  of  swamp  "  "  lands,''  etc  (Laws  of  1861,  p.  355. ) 
And  this  I  think  is  so  obviously  the  meaning  and  object  of 
all  the  legislation  of  the  State  on  the  subject  as  to  require 
only  to  be  stated  to  this  Court.  In  support  of  this  view  it  may 
be  observed  that  the  language  "  every  forty  acre  lot,"  etc.,  just 
quoted  from  section  two,  as  amended  by  the  Act  of  1859,  is  a 
literal  copy  from  the  instructions  of  the  Land  Office  at  Wash- 
ington to  surveyors  and  others  under  the  Arkansas  Act.  (Les- 
ter's Land  Laws,  548.)  Of  course  there  will  be  no  question 
as  to  the  object  of  that  Act  of  Congress  —  which  was  expressly 
to  enable  the  State  of  Arkansas  and  the  other  new  States  sub- 
sequently admitted  to  reclaim  for  purposes  of  cultivation  the 
swamp  and  overflowed  lands  within  their  borders  respectively. 
(Brightley's  Digest,  p.  492,  §  201,  etc)  It  is  equally  clear 
that  the  object  of  Uie  Acts  of  1858  and  1859,  as  well  as  that 
of  1855,  was  to  give  effect  in  this  State  to  ihe  provisions  of 
the  Arkansas  Act.  (See  Laws  of  1858,  p.  198 ;  of  1859,  p.  340 ; 
of  1855,  p.  189,  §  18.) 

The  premises  here  being  land  at  the  bottom  of  the  navigable 
waters  of  the  sea,  naming  out  to  a  depth  of  one  hundred 
fathoms,  with  a  narrow  selvedge  along  the  beach  between  high 
and  low  water  mark,  averaging  one  hundred  feet  wide,  and* 
wholly  incapable  of  reclamation  for  any  purpose  of  cultivation 
— they  were  not  within  the  scope  of  the  Act  of  1858,  or  the 
amendatory  Act  of  1859,  and  there  was  no  authority  to  sell 
or  patent   them   under  those  Acts.     The   only   question    is, 
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whether  the  authority  ia  found  in  the  proviaioii«  of  the  Act  of 
May  14thy  1861.  The  language  of  that  Act^  60  fux  as  it  ia 
material  to  this  case,  is  as  follows : 

^^The  sales  of  all  marsh  and  tide  lands  belonging  to  this 
State  that  have  been  made  in  accordance  with  thl^  provisiona 
of  any  of  the  Acts  of  the  L^slature  providing  for  the  sale 
of  the  swamp  and  overflowed  lands  belonging  to  this  State, 
are  hereby  ratified  and  confirmed ;  and  any  of  said  marsh  and 
tide  lands  that  remain  unsold  may  be  purchased  under  the 
provisions  of  the  laws  now  in  force  providing  for  the  sale  of 
the  swamp  and  overflowed  lands  of  this  State ;  and  all  moneys 
derived  from  the  sale  of  such  lands  shall  be  paid  into  the  State 
swamp  fund,  to  be  used  for  the  reclamation  of  the  swamp  and 
overflowed  lands/^  etc. 

We  shall  better  understand  the  meaning  of  this  validating 
Act,  and  indeed  of  the  preceding  Acts  of  1858  and  1859,  as 
well  as  that  of  1855,  (all  of  them  being  in  pari  materia,)  if 
we  stop  to  consider  the  different  classes  of  lands  embraced  within 
this  system  of  legislation. 

The  meaning  of  the  words  ^^  swamp  and  overflowed  lands," 
as  originally  used  in  the  Arkansas  Act,  undoubtedly  was  lands 
inundated  and  conveilied  into  swamps  by  the  rise  of  the  fresh 
water  streams  and  lakes  of  that  State  in  certain  seasons,  entirely 
unaffected  by  the  tides,  which,  as  is  well  known,  are  not  felt 
within  the  borders  of  that  State  on  account  of  its  distance  from 
the  sea  and  the  strength  of  the  current  of  the  Mississippi.  All 
such  continued,  of  course,  to  be  public  lands  of  the  United 
States  after  the  admission  of  Arkansas  into  the  X7ni<»i.  In  this 
State,  also,  there  is  a  large  quantity  of  lands  belonging  strictly 
to  the  same  class,  upon  the  Sacramento  and  San  Joaquin  Rivers, 
and  other  watercourses  above  the  ebb  and  flow  of  the  tide.  These 
constituted  one  class  of  lands,  and  the  only  one  strictly  within 
'the  scope  of  the  Acts  of  1855,  or  of  1858  and  1859,  whether 
we  regard  their  terms  and  manifest  object,  or  those  of  the 
Arkansas  Act,  to  give  effect  to  which  in  this  State  they  were 


Besides  these,  there  is  in  this  State  a  quantity  of  oth^r  landi 
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which  are  flowed  in  part  by  the  ordinary  high  tides  of  each 
twenty-four  hours,  and  therefore  as  to  that  part  belonging  to 
the  State  by  virtue  of  her  sovereignty;  and  as  to  the  far 
greater  remaining  part  by  the  spring  tides  at  each  full  moon, 
and  as  to  that  part  belon^ng  to  the  United  States  as  portion 
of  her  public  lands.  Such  are  the  flats  and  salt  marshes,  so 
common  and  so  extensive  in  this  State,  bordering  upon  the 
harbors,  bays,  rivers,  and  watercourses  within  the  ebb  and 
flow  of  the  tida  A  very  large  (if  not  the  larger)  portion  of 
these  lands,  as  is  well  known^  is  capable  of  being  reclaimed 
for  cultivation,  and  may  well  be  denominated  **  marsh  and  tide 
lands."  Undoubtedly  Aey  are  the  lands  intended  by  the  L^s- 
latnre  under  that  denomination,  as  distinguished  from  the 
"swamp  and  overflowed  lands,'*  a  distinction  fully  recognized 
in  the  session  of  1861.  (See  "Act  to  provide  for  the  recla- 
mation and  segregation  of  swamp  and  overflowed  and  salt  marsh 
and  tide  lands,**  etc.  Laws  of  1861,  jk  865,  Sec.  27.)  They 
form  another  class  of  lands,  and  are  for  the  first  time  dis- 
tinctly specified  in  the  legislation  of  1861.  As  before  observed, 
tfiey  fall  strictly  within  the  class  of  "swamp  and  overflowed 
lands"  under  the  Acts  of  1855,  1868,  or  1859.  Such  lands 
differ  in  the  utmost  degree  as  to  capability  of  reclamation  from 
the  premises  in  question  here,  being  in  part  a  narrow  strip  of 
sea  beach  between  high  and  low  water  mark,  and  as  to  the  far 
greater  remaining  part  the  bottom  of  the  sea  under  the  navi- 
gable waters  of  the  Pacific  Ocean^  extending  out  to  a  depth 
of  one  hundred  fathoms.  It  is  impossible  to  hold  that  the  pro- 
visions in  any  of  these  statutes  as  to  '^ marsh  and  tide  lands" 
could  comprehend  the  premises^  or  in  any  way  be  invoked  to 
aid  the  respondent. 

Soth  by  the  civil  and  the  common  law  the  sea  shore  is  deemed 
to  be  public  property  existing  for  the  free  and  common  use  of 
all,  and  the  king  cannot  divert  it  from  this  purpose  by  aliena- 
tion or  otherwise.  (Hale  de  jure  Maris,  Part  1,  C9iap.  V; 
Angel  on  Tide  Waters,  23-25;  ConHmonwealih  v.  Charleston, 
1  Pick.  182;  Corfield  v.  Coryell,  4  Wash.  879;  PoUarcTs  Le»- 
iee  Y.  Hagcaij  3  How.  230.) 
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Ought  it  to  be  assumed  that  the  State  of  California  has,  in 
her  legislation  for  the  sale  of  her  swamp  and  overflowed  lands> 
established  a  system  which  violates  this  great  principle  of  uni- 
versal law,  and  surrendered  her  sea  coast,  except  as  to  a  few 
enumerated  portions,  to  private  acquisition,  ownership,  and 
control  ? 

The  occupation  by  the  relator  and  his  associates  of  that  por- 
tion of  the  premises  between  ordinary  high  and  low  water  mark 
for  mining  purposeis,  and  their  actual  use  thereof  for  that  pur- 
pose, gave  them  an  equitable  claim  to  the  same  as  the  licensees 
of  the  State.  They  were  not  mere  trespassers,  but  favored 
possessors,  and  had  a  right  to  be  protected  in  the  possession  of 
their  selected  locality. 

It  is  well  established  that  when  a  patent  has  been  obtained 
by  means  of  fraudulent  or  false  suggestions  or  representations, 
it  will  be  vacated.  (King  v.  Vernon,  371-373;  Seward^s 
Lessee  v.  Hicks,  1  Harris  and  McH.  23-25 ;  Lord  Proprietary 
V.  Jennings,  lb.  92,  100,  102,  144;  CaaroWs  Lessee  v.  LUwel- 
lin,  lb,  165-168 ;  Opinion  of  Attorney-General  Daniel  Dulany 
upon  case  stated,  lb.  554-566;  Smith  v.  State  of  Maryland,  2 
Harris  and  McH.  244,  252 ;  Norwood  v.  Attorney-General,  lb. 
201,  210 ;  Jackson  v.  Lawton,  10  Johns.  23-25 ;  State  v.  Beed, 
4  Karris  and  McH.  6,  10.) 

The  State  may  sue  to  annul  a  patent  for  any  proper  cause, 
although  it  had  ceased  to  have  any  right  in  the  land,  and  the 
same  had  already  passed  into  the  ownership,  inchoate  or  per- 
fected, of  third  persons. 

Upon  the  argument  below,  it  was  contended  by  the  responr 
dent  that  if  the  relator  and  the  Dead  Whale  Asphaltum  Com- 
pany have  any  ri^t  to  the  possession  of  the  premises  between 
ordinary  high  and  low  water  mark,  or  to  work  the  mines  under 
the  license  of  the  State;,  thefo.  the  State  has  no  interest  in  the 
controvert,  ,.  and  cannot  maintAin  the  action* 

We  understand  the  law  to  be  settled  that  the  State  always 
has  an  interest  to  annul  a  patent  outstanding  in  derogation  of 
its  own  rights,  or  those  of  any  of  its  dtizena.  {tJackson  v.  JjOw- 
ton,  10  Johns.  *26.) 
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/.  B.  Crockett,  for  Bespondent. 

The  Act  of  1858  (Sec.  18)  makes  a  diatinction  between 
ordinary  fresh  water  swamp  land  and  ^^  salt  marsh  land,"  in 
this,  to  wit:  that  the  latter  were  not  to  be  subject  to  sale 
until  six  months  after  the  passage  of  the  Act,  except  to  par- 
ties owning  or  occupying  the  adjoining  arable  lands.  But 
subject  to  this  restriction,  "  salt  marsh  "  lands  were  certainly 
subject  to  sale.  It  becomes  material^  then,  to  inquire  what 
•are  "salt  marsh"  lands?  I  claim  them  to  be  all  lands  which 
at  certain  stages  of  the  tide,  whether  of  the  neap  tides  or 
spring  tides,  are  covered  with  water,  and  at  other  stages  are 
not  covered.  If  they  are  covered  by  the  daily  high  tides,  and 
are  above  the  water  at  low  tide,  they  are  as  much  "salt 
marsh  "  lands  as  if  they  were  covered  at  the  spring  tides  only. 
But  if  "salt  marsh"  lands  are  covered  by  the  daily  ordinary 
high  tide,  then  they  are  lands  which  belong  to  the  State  by 
virtue  of  its  sovereignty.  This  will  not  be  denied.  Xor  can 
it  be  denied  that  such  lands  were  subject  to  purchase  under 
die  Act  of  1858.  It  is  obvious,  then,  that  by  that  Act,  lands 
which  belonged  to  the  State  by  virtue  of  her  sovereignty, 
could  be  purchased.  But  as  a  condition  to  the  purchase,  the 
applicant  was  required  to  make  oath  that  he  desired  the  lands 
for  the  purpose  of  settlement  and  cultivation.  This  restric- 
tion was  removed  by  the  Act  of  1859,  after  which  such  lands 
were  subject  to  purchase  without  any  qualifications  as  to  the 
purpose  to  which  they  were  to  be  applied*  It  appears,  then, 
that  some  lands,  below  ordinary  high  tide,  and  which  belonged 
to  the  State  by  virtue  of  her  sovereignty,  were  liable  to  pur- 
chase, and  williout  any  obligation  on  the  purchaser  to  reclaim 
or  cultivate  them.  In  such  case  must  the  purchaser  stop  at 
the  heachf  or  may  he  not  take  all  the  land  down  to  low  tide 
or  beyond  it^  if  he  wishes  f  why  allow  him  to  purchase  a  part 
of  the  land,  below  the  usual  high  tide,  and  exclude  him  from 
other  portions  f  Where  could  the  line  be  drawn  in  such  a  case  ? 
If  the  beach  shelve  up  gradually  from  low  water  mark  and 
extend  back  for  half  a  mile,  creating  a  salt  marsh,  could  not 
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such  land  be  purchased  down  to  low  wBisr  markt  If  not,  at 
what  point  oould  the  line  be  drawn! 

The  point  I  make,  therefore^  on  this  clause  of  the  statute  is, 
that  all  salt  marsh  land,  whether  below  neap  or  spring  tides, 
is  subject  to  purchase  down  to  low  water  noiark;  from  which 
it  is  evident  the  Legislature  did  not  intend  to  reserve  the  beach 
from  sale. 

But  subsequent  l^slation  indicates  distinctly  the  policy  of 
the  State  in  respect  to  these  lands.  By  the  Act  of  May  13th, 
1861,  a  Commission  was  organized  for  the  reclamation  and  sale 
of  swamp  and  overflowed,  salt  marsh,  and  tide  lands.  It  does 
not  repeal  the  Act  of  1859,  except  that  it  modifies  the  alBBda- 
vit  to  be  made  by  the  claimant,  and  all  the  above  named  lands 
are  placed  on  the  same  footing,  (Sec  27.)  They  are  all  to  be 
surveyed,  segregated,  and  sold.  By  another  Act  passed  on  the 
next  day,  (14th  May,  1861,  Session  Acts  1861,  p.  363,)  the 
sales  of  all  marsh  and  tide  lands  belonging  to  this  State,  that 
had  been  made  "  in  accordance  with  the  provisions  of  any  of  the 
Acts  of  the  Legislature  providing  for  the  sale  of  the  swamp 
and  overflowed  lands  belonging  to  this  State,"  wBre  ratified 
and  confirmed ;  and  it  was  further  provided,  that  all  such  lands 
remaining  unsold  "  may  be  purchased  under  the  provisions  of 
the  laws  now  in  force  providing  for  the  sale  of  the  swamp  anJ 
overflowed  lands  of  this  State." 

This  Act  recognizes  the  fact  that  tide  lands  had  been  sold  m 
accordance  with  previous  Acts,  and  ratifies  such  sales.  But  it 
is  said  that  if  the  previous  Acts  authorized  the  sale,  and  if  the 
sales  had  been  made  in  accordance  with  those  Acts,  what  need 
was  there  of  a  confirmatory  Act?  A  ready  answer  is  found 
in  the  fact  that  doubts  existed  as  to  the  validity  of  such  sales, 
and  the  Act  was  passed  simply  to  remove  these  doubts. 
Hence,  it  provides  that  where  sales  had  been  made  "in  accord- 
ance with,"  that  is  to  say,  according  to  the  forms  prescribed  by 
former  Acts,  the  sales  shall  be  deemed  valid.  It  was  simply 
a  legislative  interpretation  of  the  former  Acts,  and  in  order  to 
remove  all  doubt  for  the  future,  it  provides  that  all  such  lands 
remaining  unsold  may  be  purchased  under  the  provisions  of 
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tbe  laws  ih^i  in  f oroa  It  also  changes  the  destination  of  the 
funds  to  be  derived  from  such  sales,  and  appropriates  them  to 
&e  swamp  land  fund.  This  Act  indicates,  unmistakably,  the 
policy  of  the  Legislature  in  respect  to  tide  lands.  It  confirms 
all  sales  that  had  been  made,  and  authorizes  future  sales. 

But  this  Act  has  an  important  bearing  on  the  case  at  bar  in 
another  respect  The  first  affidavit  made  by  the  respondent 
with  a  view  to  the  purchase  of  the  land  in  contest,  was  made 
<m  the  2d  March,  1861,  and  was  filed  with  the  County  Sur* 
veyor  on  the  8th  March,  and  the  first  survey  was  made  on  the 
14th  March.  An  amended  affidavit  was  made  on  the  20th 
April,  1861,  and  filed  with  the  County  Surveyor  on  the  20th 
May,  1861.  The  last  named  affidavit  was  therefore  made  a 
few  days  before  the  passage  of  the  Act  of  the  14th  May,  1861, 
but  was  filed  with  the  Surveyor  dfter  the  Act  passed  and  whilst 
it  was  in  force.  The  patent  was  issued  October  4th,  1861. 
The  survey  waa  approved  by  the  Surveyor-General,  July  30th, 
1861.  The  Act  of  May,  14th  was  therefore  in  force  when  the 
amended  affidavit  was  filed,  when  the  survey  was  approved, 
and  when  the  patent  issued.  On  these  facts  I  insist  that  the 
patent  is  valid  as  coming  within  the  provisions  of  that  Act. 
All  the  proceedings  which  give  validity  to  the  title  occurred 
after  the  passage  of  the  Act,  and  are  governed  by  it  It  is 
whoUy  immaterial  that  the  affidavit  was  sworn  to  before  the 
passage  of  the  Act  ^  It  took  effect  as  an  affidavit  from  the  time 
of  its  delivery  to  the  Surveyor,  and  the  survey  founded  upon 
it  being  approved  after,  the  passage  of  the  Act,  must  be  gov- 
erned by  it  The  question  to  be  decided  is  whether  or  not,  at 
the  date  of  the  survey  and  patent,  the  land  in  contest  was 
sabject  to  be  so  conveyed.  If  the  land  was  then  subject  to 
sale^  it  does  not  follow  that  any  slight  irregularity  in  the  pre- 
liminary proceedings  would  vitiate  the  patent  When  the  State 
asb  the  Court  to  vacate  its  own  patent,  it  must  establish  either 
fraud  or  mistake,  or  thaX  the  patent  was  issued  in  violation  of 
law.  I  am  now  considering  the  latter  ground,  and  think  I 
liave  shown  that  the  land  was  subject  to  purchase  under  the 
Act  of  May  14,  1861,  when  all  the  essential  steps  were  taken, 


350  Peopi*b  v.   MoREiLi..^  [Sup.   Ot 

Argrument  for  Respondeat. 

to  wit:  when  the  surveyor  received  the  affidavit,  when  the 
survey  was  approved,  and  when  the  patent  issued,  and  these 
are  all  that  were  necessary  to  establish  the  power  of  the  Gov- 
ernor to  issue  the  patent.  In  the  absence  of  fraud,  so  solemn 
an  instrument  as  a  patent  for  lands  ought  not  to  be  disturbed 
on  the  purely  technical  ground  that  an  affidavit  was  sworn  to 
a  few  days  before  it  was  delivered  to  the  proper  officers.  The 
State  has  been  paid  for  this  land,  and  ought  not  to  be  allowed 
to  avoid  its  deed  on  the  dryest  possible  technicality,  which  in 
no  manner  affects  the  intrinsic  merits  or  justice  of  the  respon- 
dent's title  to  the  land. 

In  entering  or  pre-empting  lands  under  the  land  system  of 
the  United  States,  certain  forms  are  prescribed  and  certain  acta 
to  be  done  before  and  by  the  Register  and  Receiver.  If  a  slight 
informality  occurs  in  the  proceedings,  if  an  affidavit  is  sworn 
to  a  few  days  too  late  or  too  soon,  or  before  the  wrong  officer, 
or  if  the  surveyor  in  sectionizing  the  land^has  committed  a 
small  mistake,  and  the  claimant  in  good  faith  has  paid  hia 
money  and  received  his  patent,  would  any  Court  tolerate  an 
application  from  the  Government  to  vacate  the  patent  for  such 
reasons?  If  so,  there  would  be  no  repose  in  titles.  Ko  man 
would  be  safe  in  buying  patented  lands  if  hie  title  was  at  any 
time  liable  to  be  overthrown  by  proceedings  to  vacate  the 
patent  because  of  trifling  defects  of  form  in  the  preliminary 
steps.  Every  principle  of  public  policy  demands  that  patents 
shall  not  be  disturbed  for  trivial  causes. 

My  argument  on  this  branch  of  the  case  may  therefore  be 
summed  up  as  follows,  to  wit: 

1st.  That  by  the  Act  of  1855  tide  lands  were  expressly 
excepted  from  sale. 

2d.  That  by  the  Act  of  1858  the  reservation  was  removed, 
and  said  lands  were  authorized  to  be  sold. 

3d.  That  it  was  not  a  condition  of  such  sale  that  the  lands 
were  to  be  reclaimed  or  cultivated,  or  that  they  were  fit  for 
cultivation. 

4tL  That  the  Act  of  May  14, 1861,  is  a  legislative  interpre- 
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tation  of  the  preceding  Acts,  and  was  intended  only  to  remove 
existing  doubts  as  to  the  validity  of  such  sales. 

6th.  That  the  patent  is  valid  under  the  last  named  Act,  and 
is  protected  by  it 

6th.  That  slight  irregularities,  if  any  existed  in  the  prelim- 
inary steps,  wiD  not  vitiate  the  patent 

The  appellants  claim  that  even  though  the  beach  itself  was 
subject  to  purchase,  the  land  below  low  water  mark  was  not, 
and  that  as  the  patent  embraces  lands  covered  with  the  water 
of  the  ocean  at  all  times,  the  whole  patent  is  void. 

Their  position  is  that  if  a  patent  embrace  some  lands  whidi 
were  grantable  and  others  which  were  not,  the  whole  patent 
is  void,  that  it  cannot  be  good  in  part  and  bad  in  part,  but 
will  be  set  aside  in  toto  if  it  embrace  any  lands  which  could 
not  be  granted.  The  District  Court  held  the  patent  to  be 
good  for  lie  beach,  but  void  as  to  the  land  below  low  water 
mark. 

For  the  purposes  of  this  argument  it  is  not  material  whether 
the  lands  below  low  water  mark  could  be  granted  or  not,  pro- 
vided the  Court  was  right  in  the  position  that  the  whole  patent 
is  not  void  because  it  embraced  some  lands  not  subject  to 
grant  I  shall  therefore  first  address  myself  to  the  latter  prop- 
osition. 

The  law  on  this  point  is  too  well  settled  to  admit  of  serious 
debate. 

The  leading  case  on  this  point  in  the  Supreme  Court  of  the 
United  States  is  Danforth  v.  Wear,  9  Wheat  673,  in  which 
the  Court  held  the  patent  to  be  valid  for  a  part  of  the  land 
and  void  as  to  the  residue.  The  case  of  Patterson  v.  JenJes' 
Lessee,  2  Peters,  216,  is  directly  in  point.  The  Court  in  its 
opinion  uses  this  emphatic  language:  **In  the  nature  of  the 
thing  we  perceive  no  reason  why  the  grant  should  not  be'  good 
for  land  which  it  might  lawfully  pass,  and  void  as  to  that  part 
of  the  tract  for  the  granting  of  w^ich.the  office  had  not  been 
opened.  It  is  every  day's  practice  to  make  grants  for  lands 
which  have  in  fact  been  granted  to  others.  It  has  never  been 
suggested  that  the  whole  grant  is  void  beeauae  a  part  of  the 
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land  was  not  grantable."  The  opinion  was  delivered  bjr  Mr. 
Chief  Justice  MarshalL 

This  was  followed  by  the  case  of  Winn  v.  Patterson,  9 
Peters,  663,  in  which  the  opinion  was  delivered  by  Judge 
Storey,  and  in  which  occurs  the  following  passage.  Referring 
to  one  of  the  instructions  he  says :  "  It  contains  a  proposition 
absolutely  universal  in  its  terms,  and  that  a  grant  of  land  is  an 
entirety,  and  that  a  grant  void  in  part  is  void  for  the  whole. 
If  this  proposition  were  true,  then  a  grant  of  ten  thousand 
acres  which  was  void  for  any  cause  as  a  conveyance  of  one 
acre,  although  it  might  be  for  want  of  title  in  the  grantor, 
would  be  void  in  the  remaining  nine  thousand  nine  hundred 
and  ninety-nine  acres." 

The  same  principle  is  held  in  People  v.  Mansan,  5  Denio, 
389 ;  People  v.  Livingston,  8  Barb.  253-283 ;  S.  C.  6  Taunt 
369. 

I  invite  attention  also  to  the  case  of  The  People  v.  Van  Bens- 
salear^  5  Seld.  291,  in  which  the  principle  is  discussed  at  some 
length,  and  the  authorities  are  collated  on  pages  323,  324. 
(See  also.  Little  v.  Bishop,  9  B.  Monroe,  246 ;  Janet  v.  West, 
1  Har.  &  John.  501 ;  Hough  v.  Dumas,  4  Dev.  &  Bat  328.) 

These  authorities  are  a  sufficient  response  to  the  argument 
of  appellants'  counsel  on  this  point  They  establish  the  prin- 
ciple too  firmly  to  admit  of  debate  that  a  patent  is  not  void 
because  it  embraces  some  land  not  grantable,  but  is  good  for  all 
the  land  which  it  properly  includes. 

By  the  Courts  Shafteb,  J. 

This  suit  was  brought  to  set  aside  a  patent  issued  by  the 
State  to  the  respondent  on  the  4th  of  October,  1861.  The 
lands  covered  by  the  patent  are  described  therein  as  '^one 
hundred  and  sixty  acres  of  State  tide  lands,  situated  in  the 
County  of  Santa  Barbara."  tt  appears  further  from  the  record 
that  the  lands  lie  immediately  upon  the  sea  beach,  composed 
of  rock  and  sand,  upon  which  a  heavy  surf  runs  at  ordinary 
high  tide;  and  that  the  remaining  portion  of  the  land  is  cov- 
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ered  by  the  waters  of  the  ocean  to  a  depth,  at  ten  chains  from 
the  shore,  sufficient  for  any  class  of  vessels,  and  beyond  that 
to  a  depth  of  from  sixty  to  one  hundred  fathoms*  That  the 
average  width  of  that  portion  between  ordinary  high  and  low 
tide  is  about  one  hundred  feet,  and  at  ten  or  twelve  feet  from 
ordinary  high  water  mark,  without  the  boundaries  of  the  tract, 
there  is  a  range  of  perpendicular  cliffs,  averaging  two  hundred 
and  fifty  feet  in  height,  running  along  the  whole  length  of  the 
land,  the  base  of  which  at  the  high  tides  is  washed  by  the 
surf,  and  in  which,  and  in  and  along  which  said  last  portions 
of  land,  are  large  and  valuable  deposits  and  beds  of  asphaltum. 
No  part  of  the  tract  is  fit  for  cultivation  or  capable  of  pro- 
ducing a  crop  or  v^etable  growth  of  any  kind.  It  appears 
by  one  of  the  recitals  in  the  patent  that  the  land  was  taken 
up  by  the  respondent  under  the  Act  of  April  21,  1858,  The 
prayer  of  the  complaint  is  to  the  effect  that  the  patent  may  be 
vacated  on  the  ground  of  fraud,  and  on  the  further  ground 
that  lands  of  the  character  included  in  the  patent  have  never 
been  offered  for  sale  by  the  State.  We  shaU  have  occasion  to 
discuss  only  the  point  last  named. 

1.  The  public  lands  of  the  State  are  distinguishable  into 
two  general  classes:  First,  those  which  it  holds  by  virtue  of 
grants  from  the  United  States;  second,  those  which  it  owns 
by  reason  of  its  sovereignty.  The  first  class  includes  the  grant 
of  five  hundred  thousand  axsres,  September  4,  1851 ;  the  grant 
€f£  the  sixteenth  and  thirty-^isth  sections  in  each  township  for 
the  use  of  schools  therein;  of  seventy-two  sections  for  the  use 
of  a  seminary  of  learning,  and  of  ten  sections  for  public  build- 
ingSy  March  3,  1853 ;  the  grant  of  one  hundred  and  fifty  thou- 
sand acres  for  an  agricultural  college,  July  2,  1862,  and  the 
grant  of  all  the  swamp  and  overflowed  lands  in  the  State 
belonging  to  the  Government,  September  28,  1850.  The 
aeoand  class  of  lands,  belonging  to  the  State  by  reason  of  its 
sovereignty,  includes  the  shore  of  the  sea  and  of  its  bays  and 
inlets,  in  the  common  law  definition  of  the  word  '* shore;*' 
that  is,  the  land  usually  overflowed  by  the  neap  or  ordinary 
tides.     {PollarXB  Lessee  v.  E agon,  3  How.  212;  Ooodtitle  v. 
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KibhSy  9  How.  471 ;  13  How,  25 ;  Teschemacher  v.  Thompson, 
18  Cal.  21;  Act  of  1850  adopting  the  common  law,  Wood^a 
Digest,  168.)  In  the  Act  of  1855  (page  189)  there  is  a  direct 
expression  of  l^slative  opinion  as  to  the  character  of  the  land 
owned  by  the  State  by  virtue  of  her  sovereignly.  The  Act  is 
entitled  "An  Act  to  provide  for  the  sale  of  the  swamp  and 
overjBiowed  lands  belonging  to  this  State,"  but  it  is  provided 
in  the  eighteenth  section  that  the  Act  "  shall  not  apply  to  or 
in  any  manner  affect  any  lands  belonging  to  this  State  by  vir- 
tue of  its  sovereignty;  below  the  line  of  ordinary  high  tide 
water,  or  the  sea  shore  and  the  shores  of  the  harbors  on  the 
coast  of  this  State."  In  so  far  as  the  lands  held  by  grant  are 
'*  swampy  or  subject  to  such  periodical  overflows  as  to  injure 
or  destroy  the  crops"  (see  circular  of  General  Land  Office, 
March  8,  1864,  Wood's  Digest,  p.  746,)  the  State  became  the 
owner  of  them  by  reason  of  the  Act  of  September  28,  1850, 
commonly  known  as  the  "Arkansas  Act." 

From  this  examination  it  appears  that  the  lands  included  in 
the  defendant's  patent  are  lands  that  became  the  property  of 
the  State  by  reason  of  its  sovereignty. 

2.  I^one  of  the  lands  belonging  to  the  State  by  reason  of  her 
sovereignty  were  offered  for  sale  by  the  Act  of  1856,  as  we 
have  already  seen.  This  Act  was  repealed  by  the  Act  of  April 
21,  1858.  (Acts  1858,  p.  198.)  That  Act  by  its  title  pro- 
vides for  the  sale  of  "  swamp  and.  overflowed  lands,"  but  the 
first  section  not  only  describes  the  lands  offered  for  sale  aa 
"swampy  and  overflowed,"  but  indicates  their  character  still 
more  precisely  by  referring  to  them  as  lands  comprehended  in 
the  grant  by  Congress  of  September  28,  1850.  By  section 
thirteen  all  swamp  and  overflowed  lands,  situated  in  certain 
localities  named,  are  permanently  excepted  oat  of  the  opera- 
tion of  the  Act,  and  in  so  far  as  the  State's  swamp  and  over^ 
flowed  land  may  be  made  up  of  "salt  marsh,"  a  right  to  pre- 
empt is  reserved  for  siz  months  to  the  owners  of  the  adjoining 
arable  land.  The  result  is  that  nothing  was  offered  for  sale 
by  the  Act  of  1858,  except  the  lands  falling  within  the  descrip 
tion  of  the  Arkansas  grant  of  1860 ;  and  as  the  land  included 
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in  the  defendant's  patent  is  not  within  that  description,  it  fol- 
lows that  the  groundwork  of  defendant's  purchase  must  be 
sought  for  and  found,  if  at  all,  in  subsequent  legislation. 

It  is  urged,  however,  on  the  part  of  ^e  respondent,  that  it 
appears  from  the  proviso  to  the  first  section  of  the  Act  of  1858 
that  the  State  by  that  Act  offered  for  sale  its  lands  situate 
below  ordinary  high  tide.  The  proviso  is  as  follows:  '^ Pro- 
videdj  that  if  upon  the  survey  of  such  lands  any  portion  thereof 
shall  be  found  to  be  lands  belonging  to  fhe  State  by  right  of 
her  sovereignty,  the  moneys  arising  therefrom  shall  be  paid  into 
the  Treasury  of  the  State  as  other  State  revenues.**  This  pro- 
viso is  to  be  read  in  the  light  of  the  subject  matter.  It  is  well 
known  that  that  portion  of  the  swamp  lands  of  the  State  known 
a3  ''salt  marsh"  are  threaded  by  channels  of  greater  ox 
less  width  within  the  ebb  and  flow  of  the  tide^  whic^  channels 
are  of  little  or  no  use  either  in  the  way  of  fishing  or  navi- 
gation. They  are  but  extensions  of  the  "mud  flats,"  and 
like  them  belong  to  the  State  by  right  of  its  sovereignty. 
While  the  principal  purpose  of  the  Act  was  to  sell  the  swamp 
and  overflowed  lands,  which  the  State  held  by  grant,  still  it 
was  considered  that  that  purpose  could  be  best  subserved 
by  allowing  purchasers  of  salt  marsh  to  include  such  channels, 
when  reasonably  necessary,  within  their  surveys.  To 
that  extent  and  under  such  or  kindred  circumstances  it  Is 
true  that  the  lands  belonging  to  t^e  State  by  reason  of  her 
sovereignty  were  offered  for  sale  by  the  Act  of  1858.  But 
none  of  these  circumstances  connect  themselves  with  the  lands 
included  in  the  defendants  patent.  The  words  "if  any 
portion  thereof  shall  be  found,"  etc.,  show  very  clearly  that 
the  Legislature  considered  the  proviso  as  but  a  relaxation  of 
the  general  role  in  favor  of  a  case  which  it  regarded  as  excep- 
tionaL 

3.  The  Act  of  April,  1859,  is  amendatory  of  the  Act  of 
1858,  but  we  do  not  consider  that  it  enlarges  the  scope  of  the 
offer  to  sell  contained  in  that  Act.  It  applies  to  "  persons  who 
^ish  to  purchase  under  this  Act,"  (the  Act  of  1858)  to  land 
tliat  is  "swamp  or  swampy  for  the  greater  part^"  or  "that  is 
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fmbjeot  to  inundation  at  the  planting,  growing  or  harvesting 
seasoBSy  so  as  to  endanger  or  destroy  the  crops,  taking  the 
iirverage  seasons  for  a  reasonable  number  of  years  prior  to  the 
year  1850  as  a  rule  of  determination.'^  If  the  Legislature 
had  intended  to  offer  all  the  lands  for  sale  owned  by  the  State 
by  virtue  of  its  sovereignty,  it  is  not  to  be  supposed  that  a 
description  so  labored  and  so  inapposite  would  have  been 
adopted.  The  lands  of  the  defendant's  patent  are  neither 
swamp  or  swampy^  nor  is  there  any  sensible  connection  be- 
tween them  and  the  *^  seasons "  named,  nor  between  them  and 
''crops;*'  and  the  "average"  stated  might  very  well  have  been 
spared  in  view  of  the  fact  that  a  state  of  "  inundation  "  recur- 
ring with  the  regularity  of  the  tides  is  tLe  normal  oonditicn  of 
those  lands. 

But  reference  is  also  made  to  the  second  proviso  of  the 
fourth  section  of  the  Act  of  1859,  and  it  is  claimed  that  it 
appears 'from  that  proviso  that  the  Legislature  intended  to 
offer  for  sale  indiscriminately  all  the  lands  which  the  State 
owned  by  reason  of  its  sovereignty.  The  proviso  is  as  fol- 
lows: *^ Provided,  further,  that  the  said  claim  shall  not  exceed 
six  hundred  and  forty  acres,  or  measure  more  than  one  half 
mile  fronts  by  legal  subdivision,  on  any  bay,  lake,  or  navi- 
gable stream."  The  lands  included  in  the  patent  ^ave  in  fact 
no  relation  to  any  bay  or  lake  or  navigable  stream,  and,  there- 
fore, if  they  should  be  considered  as  without  the  Act,  the  just 
operation  of  the  proviso  would  be  in  no  manner  interfered 
with.  The  swamp  and  overflowed  lands  offered  for  sale  and 
daimed  by  grant,  border  to  a  great  extent  on  bays,  lakes  or 
navigable  streams,  as  matter  of  fact.  They  extend  down  to 
the  line  of  ordinary  high  water,  and  the  lands  claimed  by  the 
State  by  right  of  sovereignty  extend  up  to  the  same  line,  x  and 
the  only  purpose  of  the  proviso  was  to  limit  the  number  of 
acres  which  the  citizen  could  buy  landward  from  that  line^ 
and  to  limit  also  the  extent  of  the  frontage  upon  it  A  ocm- 
veyance  by  the  State  bounding  upon  the  sea,  or  upon  a  bay, 
or  navigable  stream,  would  extend  to  hi|^  water  mark.    The 
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proTiBo  is  then  entirely  reconcilable  ^th  the  views  which  we 
entertain  as  to  the  real  purpoee  of  the  Act 

4.  The  Act  of  May  18, 1861,  (Acts  of  1861,  p.  856,)  entitled 
"An  Act  to  provide  for  the  reclamation  and  segregation  of 
swamp  and  overflowed  land,  and  salt  marsh  and  tide  lands  do* 
nated  to  this  State  by  Act  of  Congress,"  has  no  bearing  upon  the 
question  of  the  validity  of  the  defendant's  purchase,  for  the  only 
pnrchases  it  provides  for  not  only  lie  in  the  future,  but  are  to 
be  made  after  the  segregation  contemplated  by  the  Act  (Sec- 
tions 10,  27) ;  and  it  may  be  added  that  the  record  shows  that 
defendant  did  not  purchase  with  any  reference  to  that  Act,  nor 
does  the  argument  of  coimsel  claim  that  he  did. 

5.  The  only  question  remaining  to  be  considered  is,  whether 
the  purchase  of  defendant  was  aathorized  by  the  Act  of  May 
14,  1861.  (Act»  1861,  p.  868.)  The  Act  ratifies  a  dass  of 
purchases  previously  made,  and  authorizes  purchases  there- 
after; but  as  the  purchase  of  the  defendant  was  not  only  con- 
summated but  initiated  after  the  passage  of  the  Act,  it  does  not 
fall  within  the  class  of  purchases  which  the  Act  was  intended 
to  "ratify.'' 

The  Act  is  entitled  "  An  Act  to  provide  for  the  sale  of  the 
marsh  and  tide  lands  of  this  State,"  and  is  as  follows; 

'^  The  sales  of  all  marsh  and  tide  lands  belonging  to  this  State 
&at  have  been  made  in  accordance  with  the  provisions  of  any 
of  the  Acts  of  the  Legislature  providing  for  the  sale  of  the 
swamp  and  overflowed  lands  belonging  to  this  State  are  hereby 
ratified  and  confirmed,  and  any  of  said  marsh  and  tide 
lands  that  remain  unsold  may  be  purchased  under  the  pro- 
▼isions  of  the  laws  now  in  force  providing  for  the  sale  of  the 
fliwamp  and  overflowed  lands  of  this  State,  and  all  moneys  de- 
rived from  the  sale  of  such  lands  shall  be  paid  into  the  State 
swamp  land  fund,  to  be  used  for  the  reclamation  of  the 
swamp  and  overflowed  lands;  provided,  no  marsh  or  tide 
lands  located  within  five  miles  of  the  C^ty  of  San  Francisco 
or  of  the  City  of  Oakland,  or  within  one  mile  and  one  half 
of  the  State  Prison  grounds  at  Point  San  Quentin,  shall  be 
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sold  or  purchased  by  authority  of  this  Act;  and,  provided, 
further,  that  no  sales  of  lands,  either  tide  or  marsh,  excepting 
Alcalde  grants,  which  are  hereby  ratified  and  confirmed,  within 
five  miles  of  said  cities,  or  within  one  mile  and  one 
half  of  the  State  Prison  grounds  aforesaid,  shall  be  confirmed 
by  this  Act" 

For  all  the  purposes  of  the  present  discussion  we  shall  as- 
sume that  the  word  "tide  "  is  used  in  contradistinction  to  the 
word  "  marsh,"  and  that  it  is  applicable  to  all  the  lands  which 
the  State  owns  by  reason  of  its  sovereignty,  lying  below  ordi- 
nary high  water  mark,  unless  it  appears  that  the  meaning  of 
the  word,  or  rather  the  words,  "  tide  lands,"  is  limited  to  lands 
of  that  character  that  are  capable  of  reclamation. 

It  is  to  be  noticed,  in  the  first  place,  that  the  purchase 
moneys  of  the  lands  intended  to  be  sold  are,  by  the  Act,  to  be 
paid  into  the  "  State  swamp  land  fund,"  and  are  "  to  be  used 
for  the  reclamation  of  the  swamp  and  overflowed  lands."  The 
grant  to  this  State  of  the  swamp  and  overflowed  lands  con- 
tained a  provision  that  the  proceeds  of  sales  should  be  devoted 
by  the  State,  so  far  as  should  be  necessary,  to  their  reclamation ; 
and  the  policy  of  the  State,  as  shown  by  the  general  current  of 
its  legislation,  has  been  to  make  those  lands  pay  for  their  own 
reclamation;  and  so  rigorously  was  that  policy  adhered  to  in 
1858  that  by  the  Act  of  that  year,  if  any  land  claimed  by  the 
State  by  right  of  sovereignty  "  should  be  found  to  be  included 
in  a  survey  of  swamp  and  overflowed  lands,"  it  was  required 
that  the  moneys  arising  therefrom  should  be  paid  into  the 
Treasury  of  the  State  as  other  State  revenues.  If  the  Legis- 
lature intended  by  the  Act  of  May  14,  1861,  to  secure  the  re- 
clamation of  the  public  lands,  except  by  sales  of  such  as  were 
themselves  reclaimable,  then  it  must  be  held  to  have  abandoned 
a  policy  not  only  sensible  in  itself,  but  one  which  had  become 
traditional  also. 

But,  further,  the  Act  in  question  requires  that  purchaae** 
"should  be  under  the  provisions  of  the  laws  now  in  force, 
providing  for  the  sale  of  swamp  and  overflowed  lands  of  tlii:> 
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State."  The  Acts  then  in  force  were  the  Act  of  1858,  as 
amended  in  1859,  and  the  Act  of  May  31,  1861.  The  former 
Act  was  passed  for  the  purpose  of  '^  reclamation/*  as  stated  in 
the  title,  and  all  purchase  moneys  are  required  to  he  credited, 
when  paid  in,  to  the  swamp  land  fund,  to  be  appropriated 
to  the  work  of  reclamation  as  the  Legislature  shall  thereafter 
direct  The  Act  of  1859.  is  but  amendatory  of  the  Act  of 
1858,  and  therefore  in  effect  bears  its  title,  and  it  does  not  vary 
the  disposition  to  be  made  of  the  purchase  moneys. 

Though  the  Act  of  1859  presents  a  form  of  affidavit  differing 
in  some  respects  from  that  prescribed  by  the  Act  that  preceded 
it,  yet  in  our  judgment  the  Acts  agree  in  this,  that  the  lands 
to  which  they  both  relate  are  lands  susceptible  of  reclamation ; 
and  as  to  the  Act  of  May  13,  1861,  ^^  reclamation  "  is  one  of 
the  objects  avowed  in  its  title,  and  one  to  which  its  provisions 
steadily  refer. 

From  the  foregoing  examination  it  appears  then  that  one 
of  the  leading  *^  provisions "  subject  to  which  tide  lands  were 
offered  for  sale,  under  the  Act  of  May  14,  1861,  required  that 
they  shoiJd  be  reclaimable  in  their  character.  It  is  no  misuse 
of  terms  to  hold  that  the  very  subject  matter  of  an  enactment 
is  within  its  ^^  provisions,"  and  it  is  difficult  to  see  how  the 
respondent  could  purchase  a  kind  of  land  '^  under  "  the  ^^  pro- 
visions," referred  to  in  the  Act  of  1861,  to  which  lauds  those 
provisions  had  no  just  application.  It  is  at  least  indisputable 
that  the  provisions  under  which  lands  are  to  be  bought  by  the 
Act  in  question  include  all  matters  of  procedure,  nor  can  it  be 
doubted  that  the  affidavit  required  by  the  Act  of  1859  is  a  part 
of  the  procedure.  But  the  nature  of  the  facts  to  be  set  forth 
in  the  affidavit  fix  the  character  of  the  land  to  which  the  affi- 
davit was  intended  to  apply,  and  the  land  to  which  the  affi- 
davit was  intended  to  apply  must  be  the  land,  and  the  only 
land,  whidi  the  Legislature  intended  should  be  sold.  It  may 
be  true,  as  the  counsel  of  the  resi)ondent  contends,  that  one 
of  the  purposes  of  the  affidavit  (and  counsel  insists  that  it  was 
the  sole  purpose)  was  to  distinguish  between  the  lower  lands 
aad  uplands ;  but  to  our  minds  it  is  equally  dear  that  the  pur* 
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pose  was  to  distinguish  also  between  tide  lands  that  were 
reelaimable  on  the  one  hand  and  those  that  were  irreclaimable 
on  the  other.  The  "  facts  "  of  the  affidavit  are  to  be  regarded 
as  tests  of  character,  and  while  the  words  '^ swamp"  and 
"swampy,"  and  the  reference  to  "planting,  growing  or  har- 
vesting seasons,"  etc,  and  to  "crops,"  very  clearly  exclude 
uplands  from  the  ofTer  to  sell,  they  are  in  our  judgment  no  less 
efficient  to  exclude  lands  of  the  quality  covered  by  the  respon- 
dent's patent 

7.  As  to  the  demurrer  for  misjoinder  of  parties  plaintiff. 

It  is  not  denied  that  the  State  is  interested  in  the  principal 
purpose  of  the  bill  —  the  cancellation  of  the  respondent's 
patent;  and,  as  owner  of  the  land,  it  could  properly  claim  an 
injunction  restraining  the  defendant  from  removing  the  asphal- 
tum. 

The  asphaJtum  company  claims  an  interest  in  the  lands 
under  the  mining  laws  of  this  State;  but  over  and  beyond 
that,  it  is  A  party  to  an  action  of  replevin  that  cannot  be  deter- 
mined upon  its  merits  so  long  as  the  respondent's  patent  shall 
be  outstanding;  and  Pierce  is  interested  in  the  cancellation  of 
the  patent  for  a  similar  reason.  While  it  is  true  that  there  is, 
in  strictness,  no  joint  interest  vested  in  the  plaintiffs  adverse 
to  the  respondent,  still  they  all  have  a  common  interest  in 
annulling  the  patent  —  and  that  is  enough.  (Storey's  Eq.  PI. 
§  278a,  279,  279a;  Fellows  v.  Fellows,  4  Cow.  682;  Owen  v. 
Fnnk  et  al,  24  Cal.  171.) 

But  admitting  that  the  plaintiffs  have  a  common  interest  to 
{he  intent  of  cancellation,  it  is  atill  insisted  that  the  people 
have  no  interest  in  the  temporary  injunction  granted  in  the 
first  instance,  except  in  so  far  as  it  restrains  the  defendant  from 
excavating  and  removing  the  asphaltum.  That  Pierce  and  the 
company  having  no  interests  in  the  land,  nor  in  the  asphaltum 
deposits,  are  interested  in  the  injunction  only  in  so  far  as  it 
restrains  the  prosecution  of  the  personal  actions  before  referred 
to,  pending  this  litigation.  Assuming  that  there  is  a  misjoinder 
in  this  aspect  of  the  complaint,  still  there  being  no  misjoinder 
of  parties  so  far  as  the  question  of  the  validity  of  the  patent 
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and  the  relief  of  eancellation  is  concamedy  the  demurrer  should 
be  overmled  on  the  ground  that  it  is  too  general  If  a  demur- 
rer  is  too  general,  that  is^  if  it  covers,  or  is  applied  to  the  whole 
bill,  when  it  is  good  as  to  part  only  it  will  be  overruled;  for 
a  demurrer  cannot  be  good  as  to  a  part  which  it  covers  aiid 
bad  as  to  the  rest,  and  therefore  it  must  stand  or  fall  together. 
But  again,  the  objection  of  multifariousness,  eomprehending 
to  some  extent  the  case  of  misjoinder  of  parties  and  causet,  is 
in  many  cases  a  matter  of  discretion,  and  no  general  rule  cam 
be  laid  down  on  the  subject  (Storey's  Eq.  PL  §  284a,  633.) 
As  matter:  of  discretion,  we  consider  that  in  this  case  there  ia 
no  misjoinder  of  parties  or  of  causes  of  actions*  The  parties 
are  all  interested  in  the  principal  question  raised  by  the  com- 
plaint; the  issues  tendered  are  simple  and  foreshadow  no 
embarrassment  to  a  convenient  and  orderly  trial;  and  by  the 
joinder  objected  to  a  multiplicity  of  suits  has  been  avoided. 
We  add  further,  that  no  question  upon  the  demurrer  is  prop- 
erly before  us,  but  as  the  parties  have  argued  it  we  have  oon- 
ehded  to  give  our  opinion  upon  it. 
The  order  dissolving  the  injunction  is  reversed. 

Ifr.  Justice  Sawysb  expressed  no  opinion* 


MORTIMER  LENT  v.  WILLIAM  SHEAE,  ALEXANDER 
B.  GROGAK,  ANTHONY  LUDLUM,  aot  JOHN  A. 
OAEDINELLI. 


^-ftrATim  or  LxMiTAnoNS.— If  one  who  has  m  vwrtgacB  vpoa  a 
traet  of  land  leayet  the  same  with  another  who  has  a  sahaeQuent  mortgast 
apon  the  same  land,  aad  makes  him  his  attorney  In  faet,  with  knowledse 
of  sach  jmbseqnent  mortgage,  wltii  power  to  demand,  coUeet,  aad  reeelre  tlia 
monthly  Interest,  bnt  without  any  power  or  any  Instraetlona  to  eoforee  tlM 
colleetioa  of  the  mortgage,  and  wlthoat  the  attorney  in  fact  undertaking  the 
trast  of  enfotelng  the  collection  of  the  mortgage,  and  while  In  the  hands  of 
the  attorney  In  fact  the  mortgage  hecomea  harred  by  the  Statate  of  Lhnlta- 
tiont,  the  attorney  In  fact  has  not  been  guilty  ot  such  fraud  as  will  preclude 
him,  when  made  a  party  to  a  suit  afterwards  brought  to  foreclose  the  mort- 
gage, from  taking  advantage  of  the  Statute  of  Limitations  to  prevent  the 
same  from  having  priority  oyer  his  subsequent  mOrtgageu  Had  the  attorney  in 
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fact  QBdertftken  the  trmt  and  anamed  the  duty  of  enforcing  tbe  mortgage 
b7  legal  proeeedinga,  and  failed  to  do  eo  until  it  waa  barred  bj  the  Statnta 
if  Limltationa,  he  woold  hare  been  preeloded  from  aTalling  himaeU  e<  tlM 
atatate  aa  a  defenae  in  a  anit  afterwards  brought  ta  forecloae  it,  and  tha 
aame  would  still  be  entitled  to  prtoritjr  orer  hta  «wa  mortgage. 
L9rd  T.  Jforrit,  18  CaL  484,  and  MeOarthw  t.  WhiU,  SI  Cal.  601,  aflrmad  as 
to  the  right  of  a  subsequent  mortgagee  or  purehaaer  to  plead  the  Statata  at 
Limitations  to  defeat  the  enforcement  of  the  lien  of  a  prior  mortgage. 

Appeal  from  the  District  Court,  Fonrtih  Judicial  Distrietp 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court  * 
Patterson,  Wallaee  A  Stoto,  for  Appellant 

The  finding  admits  that^  as  matter  of  law,  the  statute  would 
bar  the  plaintiff  as  against  Orogan ;  but  it  is  said  that  in  equity 
the  defendant  Grogan  shall  not  avail  himself  of  the  defense  of 
the  statute.  This  is  supposed  to  rest  upon  some  miscondact 
of  Grogan  in  relation  to  the  notes  and  mortgages  of  Lent,  by 
•which  they  "vrore  permitted  to  become  barred. 

The  Court  below  finds  as  a  fact  that  Grogan  was  the  agent 
by  parol  of  Lent  for  the  foreclosure  of  these  mortgages.  That 
finding  is  alike  unsustained  by  proof  or  law. 

The  record  shows  that  the  defendant  Grogan  held  a  special 
letter  or  authority  from  Lent  to  collect  interest  only.  Would  a 
payment  to  him  of  the  principal  by  Shear  have  been  a  valid 
payment  under  that  power?  Certainly  not;  the  power  being 
special,  as  contradistinguished  in  law  from  general,  is  strictly 
construed. 

**  Indeed,  all  written  powers,  such  as  letters  of  attorney  op 
letters  of  instruction,  receive  a  strict  interpretation,  the  author- 
ity never  extending  beyond  that  which  is  given  in  terms,  or  is 
absolutely  necessary  for  carrying  the  authority  so  given  into 
effect."  (Dimlap's  Paley'B  Agency,  192,)  Now,  upon  this 
general  strict  construction  of  all  powers  of  attorney,  is  super- 
added  another  and  yet  more  strict  rule  of  construction,  when  a 
special  or  particular  power  is  under  consideration. 

**  There  is  a  wide  distinction  between  general  and  particular 
agents.     If  a  person  be  appointed  a  general  agent,  as  in  the 
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ease  of  a  factor  for  a  merchant  residing  abroad,  the  principal 
is  bound  by  his  acts.  But  an  agent  constituted  for  a  particuJar 
purpose  and  with  a  limUed  and  circvmscrihed  authority,  cannot^ 
bind  the  principal  by  any  act  in  which  he  exceeds  his  author- 
ity," etc.  (Dunlap's  Paley^s  Agency,  203.)  "But  a  special 
agent  who  is  employed  about  one  specific  act,  or  certain  specific 
acts  only,  does  not  bind  his  employer  unless  his  authority  be 
strictly  pursued,"  etc     (Id.  201.) 

But  the  provisions  of  this  written  power  are  so  special,  (being 
confined  absolutely  to  the  collection  of  interest  only,)  that  there 
is  no  room  for  construction,  and  there  are  not  presented  here  the 
general  words  which  usually  give  rise  to  difficulties  in  constrvr 
ing  the  instrument. 

If,  then,  the  debtor  Shear  could  not  safely  have  paid  to  Oro- 
gan  the  principal  debt  (as  couij-adistinguished  from  the  inter- 
est) owing  by  him  to  Lent,  then  it  was  not  the  duty  of  Grogan 
to  collect  it.  Oould  Grogan,  under  that  power,  have  released  or 
discharged  the  Lent  mortgages  upon  the  records,  under  Artides 
374  or  2,9»8,  Wood's  Digest ?  Certainly  not;  nor  had  he 
any  authority  to  foreclose  these  mortgages.  If  he  had,  where 
did  he  get  it  ?  If  he  had  attempted  it,  and  expenses  had  been 
incurred,  Grogan  would  have  been  called  upon  to  produce  his 
authority  to  incur  those  expenses,  and  the. inquiry  would  at 
once  have  arisen  —  Can  an  agent,  authorized  to  collect  interest 
only,  collect  principal  also  ?    Can  he  enforce  its  collection  ? 

If  an  agent  is  expressly  empowered  to  collect  monthly  accrvr 
ing  interest,  does  it  not  amount  to  a  positive  negative  upon  his 
power  to  c(dlect  principal  t  {**  Expressio  tama  est  exchitio 
ottertMA'') 

Shafter  A  Chdd,  for  Sespondefnia 

Independent  of  any  direct  and  empmai  power  to  foreoIoBe 
in  terms^  it  ia  indisputable  that  the  power  was  given,  and  in 
^tingi  to  ot^ect  the  interest.  This  power  to  collect  neces- 
aarily  involves  the  power  to  enforce  collection  in  any  moilo 
which  the  peent  mny  choose  to  employ.     One  of  tlie^e  iiif»(l'. 
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was  by  the  foreclosure  of  the  mortgages,  and  althou^  that 
might  involve  the  collection  of  more  than  the  interest,  it  wonld 
only  be  an  unavoidable  incident  arising  from  the  nature  of  the 
power  and  the  rule  of  law  which,  in  such  cases,  wonld  compel 
the  Court  to  give  complete  relief ,  and  not  to  dole  it  ont  by* 
I>iecemeal. 

'But  as  a  mere  question  of  power,  it  must  be  undeniable 
that: 

let.  The  power  to  collect  the  interest  confers  the  power  to 
enforce  collection. 

=  2d.  That  the  power  to  enforce  collection  implies  the  power 
to  foreclose. 

3d.  The  power  to  foreclose  necessarily  carries  the  incident  of 
collecting  the  whole  amount,  botli  principal  and  interest 

The  rule  laid  down  by  writers  on  agency  is,  that  the  power 
given  in  terms  will  be  extended  to  whatever  is  necessary  and 
proper  for  carrying  the  authority  so  given  into  full  effect 
(Story  on  Agency,  §  68.) 

Nor  can  Grogan  escape  the  charge  of  constructive  fraud  upcm 
another  ground.  It  was  his  duty,  as  agent,  to  conserve  the  debt ; 
out  of  the  debt  arose  the  interest,  of  which  he  had  especial 
charge;  if  he  permitted  the  debt  to  be  destroyed,  the  interest 
was  destroyed  with  it;  his  power  over  the  one  necessarily  im- 
plied sufficient  power  over  the  other  to  preserve  the  one  which 
was  the  subject  of  his  agency.  His  remedy  was  simple  and 
easy  without  resorting  to  suit  at  law.  He  had  only  to  apply  to 
the  debtor  for  a  renewal  in  writing  of  the  promise  to  pay,  and 
we  have  shown  that  his  mere  request  to  the  debtor  would  have 
been  sufficient  to  accomplish  that  object  His  failure  to  do  this 
is  a  fraudulent  n^lect,  if  ever  there  was  one,  and  will  certainly 
be  so  adjudged  in  a  case  where  he  ia  personally  and  the  only 
one  to  be  benefited  by  the  fraud. 

.  The  diligence  here  insisted  on  is  only  ordinary  diligence, 
such  as  a  prudent  man  would  always  exercise  in  carrying  <m 
his  own  business.  (Story  <m  Agency,  §  188,  et  seq.;  Story  on 
Bailment,  §  186,  et  seq.) 

In  the  relation  of  principal  and  agent,  the  rule  of  the  law 
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demands  "  uberrima  fides  *^  in  all  tranaactioiis  between  the  par- 
ties,   (1  Story  Eq.  J.  §§  218,  815.) 

By  the  Conrt^  Sawyer^  J. 

Appellant  relies  principally  upon  the  caae«  <rf  Lord  v.  Ifor- 
i-is,  18  Cal.  484,  and  McCaHhy  v.  White,  21  Cal.  6Q1. 
Bespondents  insist  that  there  are  elements  in  this  case  which 
distinguish  it  from  the  eases  cited,  and  withdraw  it  from  the 
operation  of  the  Statute  of  Limitations  as  construed  in  thoas 
cases.  If  mistaken  in  this,  respondents*  counsel  then  earnestly 
insist  that  those  decisions  are  erroneous,  and  urge  the  CouTt  to 
re-examine  the  questions  decided,  and  if  found  to  be  so,  to  over- 
mle  the  eases. 

Mr.  Justice  Norton,  in  McCarthy  v.  White,  said :  "  I  concur 
in  the  decision  of  this  case  upon  the  ground  that  both  the 
questions  upon  which  there  could  be  any  argument  upon,  prin- 
ciple have  been  decided  by  this  Court  in  the  case  of  Lord  v. 
Morris,  and  that  these  are  questions  of  that  character  that, 
once  deliberately  decided,  and  after  having  stood  for  several 
years  as  rules  to  govern  transactions,  they  should  not  be 
opened  merely  to  consider  again  the  weight  of  conflicting 
dedsions  and  opposing  reasons."  These  considerations  opeir- 
ate  with  still  greater  force  now.  The  questions  arise  upon  the 
construction  of  a  statute  of  very  extended  and  general  appfi- 
cation,  and  frequently  set  up  as  a  defense  in  this  State.  Lord 
V.  Morris  was  decided  three  years  ago.  Three  sessions  of  th6  ^ 
Legislature  have  been  held  since  the  announcement  of  thld 
decision,  and  no  amendment  of  the  Ajct  up<m  the  point  decided 
has  been  made.  Both  the  Courts  and  the  Legislature  have 
acquiesced  in  the  principles  announced  in  the  decision. 
Important  rights  may  in  many  instances  have  ac(9-ued  under 
it,  and  for  this  reason  we  should  not  fed  at  liberty  to  over- 
rule the  case,  even  if  we  should  arrive  at  a  different  condu^ 
sion  fr(»n  thsLt  attuned  hy  the  learned  Justices  who  decided  ijL 
Entertaining  these  views,  we  do  not  foel  it  incumb^t  on  us  to 
reexamine  &e  reasonis  upon  which  the  decisions  are  based. 
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The  right  of  action  as  to  defendant  Grogan  was  barred  by 
the  statute,  as  construed  in  Lord  v.  Morris,  and  McCarthy  v. 
White,  before  referred  to,  and  in  Low  v.  Allen,  ante,  141.  The 
only  question  is  whether  the  statute  was  allowed  to  run  till  the 
action  was  barred  in  consequence  of  a  breach  of  trust  on  the 
part  of  Grogan,  by  which  such  a  fraud  was  practiced  by  him 
upon  the  rights  of  Lent,  as  to  render  it  inequitable  to  permit 
him  to  avail  himself  of  the  fruits  of  his  breach  of  trust  and 
fraud  by  setting  up  the  bar  as  a  defense.  The  facts  are  as 
follows : 

On  the  30th  of  July,  1858,  defendant  Shear  executed  to 
Hadder  a  note  for  two  thousand  dollars,  payable  three  months 
after  date,  and  secured  it  by  a  mortgage  on  the  lands  described 
in  the  complaint,  which  note  and  mortgage  were  assigned  to 
plaintiff  on  the  30th  of  May,  1854. 

On  the  22d  of  August,  1853,  said  Shear  executed  to  defend- 
ant Grogan  a  note  for  four  thousand  dollars,  payable  six  months 
after  date,  and  secured  it  by  a  mortgage  on  the  same  land. 

On  the  1st  of  April,  1854,  said  Shear  executed  to  plaintiff 
another  note  for  two  thousand  five  hundi'ed  dollars,  payable 
one  year  after  date,  also  secured  by  a  mortgage  on  the  land. 

Soon  after  the  purchase  of  the  Hadder  note  and  mortgage, 
plaintiff  left  California  for  New  York,  his  permanent  resi- 
dence. Before  his  departure  for  New  York  he  placed  the  two 
notes  and  mortgages  in  the  hands  of  the  defendant  Grogan, 
together  with  a  power  of  attorney  authorizing  Grogan  to  col- 
lect the  interest  on  said  mortgages.  The  Court  finds  that  soon 
afterwards,  to  wit:  before  the  16th  day  of  October,  1854, 
plaintiff  "gave  him  (Grogan)  power  by  parol  to  enforce  the 
collection  of  said  notes  by  foreclosure  of  the  mortgages,''  to 
which  latter  finding  appellants  except,  as  not  being  supported 
by  evidence.  Defendant  Grogan  retained  the  notes  in  his  pos- 
session till  February,  1858,  collecting  interest  from  time  to 
time  and  remitting  it  as  collected,  charging  commissions.  But 
no  interest  appears  from  the  evidence  to  have  been  collected 
or  received  by  Grogan  after  the  spring  of  1866.  No  suit  had 
been  commenced  to  foreclose  the  Hadder  mortgage,  and  no 
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written  acknowledgment  by  Shear  had  been  obtained  or 
requested  hy  Grogan  when  the  f onr  years  had  elapsed  after 
the  note  fell  due.  Qrogan,  without  giving  notice  to  plaintiff, 
commenced  suit  to  foreclose  his  own  mortgage,  on  the  7th  of 
Deoember,  1857,  before  it  was  barred,  but  after  the  bar  of  the 
statute  had  attached  to  the  Hadder  note  and  mortgage.  In 
February,  1860,  Shear  paid  to  plaintiff,  on  the  Hadder  note, 
one  hundred  dollars,  and  fifty  dollars  more  on  the  5th  of  March, 
1863,  and  on  the  latter  date  gave  a  written  acknowledgment 
of  such  payments,  signed  by  him. 

Upon  these  facts  found  by  the  Court,  the  conclusion  of  law 
was  deduced,  ^'that,  in  equity,  the  defendant,  Qrogan  is  not 
pennitted  to  set  up  the  Statute  of  Limitations  against  the 
plaintiff,^'  and  that  plaintiff  is  entitled  to  have  the  amount  due 
on  the  Hadder  mortgage  first  satisfied  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  premises,  before  the  payment  of  the 
mortgage  of  defendant  Grogan;  and  a  decree  was  entered  in 
accordance  with  this  conclusion,  from  which  decree  and  tb«^ 
order  denying  a  new  trial  Grogan  appeals. 

There  is  no  finding  as  a  fact  that  Grogan  intentionalf^ 
allowed  the  plaintiff's  cause  of  action  to  be  barred  for  the 
purpose  of  enabling  himself  to  take  advantage  of  the  bar  to 
acquire  the  first  lien  on  the  property,  or  that  he  acted  in  any 
lespect  with  a  fraudulent  motive;  nor  does  the  testimony 
appear  to  us  to  justify  such  a  finding* 

We  cannot  perceive  that  the  facta  of  this  case  present  a 
stronger  case  against  defendant,  Grogan,  than  that  of  McCarthy 
V.  White  et  dL  presented  against  Kelly.  In  some  respects 
the  case  presented  stronger  equities  in  favor  of  the  plaintiff 
than  this;  for  in  that  case  the  plaintiff  was  ignorant  of  the 
adverse  interest  of  his  agent,  Eelly,  whereas  in  this,  the  plain- 
tiff was  perfectly  aware  of  the  mortgage  of  Grogan,  and  that 
not  only  the  principal,  but  the  interest,  was  longer  in  arrears 
than  on  his  own.  Besides,  there  is  nothing  in  the  findings,  or 
even  in  the  evidence  to  show  that  any  discretion  was  given  to 
Grogan  as  to  bringing  suit  or  enforcing  payment,  or  that  he 
had  any  instructions,  or  made  any  promise  to  bring  suit  with- 
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out  further  consulting  with  plaintiff.  The  finding  only  extends 
to  the  power  to  collect  On  the  contrary,  upon  looking  at 
the  evidence,  which  is  all  in  the  record,  to  see  its  bearing  upon 
points  not  embraced  in  the  finding,  we  find  from  the  letters  of 
the  plaintiff,  and  evidence  in  which  there  is  no  conflict,  that 
plaintiff  had  himself  the  question  of  the  expediency  of  fore- 
closing under  consideration.  In  a  letter  to  Grogan,  plaintiff 
stated  that  he  would  express  his  views  upon  the  question  in 
his  next,  and  suggested  that  Grogan  should  urge  the  prompt 
payment  of  his  own  (Grogan's)  interest.  This  is  the  last  that 
is  heard  of  him  in  the  evidence.  It  is  not  found,  nor  does  the 
evidence  show,  that  plaintiff  relied  upon  Grogan  to  take  legal 
measures  to  enforce  the  collection  of  the  notes,  or  that  it  was 
incumbent  on  Grogan  to  do  so.  The  note  was  some  seven 
months  overdue  when  plaintiff  purchased  it  and  when  it  was 
left  with  Grogan.  Although  long  overdue,  it  was  evidently 
purchased  with  an  intent  to  allow  it  to  run  at  interest.  It  was 
not  left  with  Grogan  for  immediate  collection.  He  was  not 
an  attorney  at  law.  But  the  object,  as  expressed  in  the  power 
of  attorney,  was  "to  demand,  collect  and  receive  the  monthly 
interest  as  the  same  shall  become  due  and  payable.''  Had 
plaintiff  expected  Grogan  to  institute  suit,  he  would  scarody 
have  tolerated  a  delay  of  years,  without  taking  the  matter  out 
of  his  hands — certainly  not  without  remonstrance.  It  would 
seem  from  the  evidence  that  whatever  "power"  Grogan  may 
have  been  invested  with,  plaintiff  exercised  his  own  judgment 
as  to  whether  payment  should  be  enforced  or  not  He  had 
been  in  California,  purchased  the  note  and  mortgage  while 
here,  and  he  must  be  presumed  to  know  the  law  with  refer- 
ence to  the  limitation  of  actions.  Like  the  case  of  McCarthy 
V.  White,  there  is  no  finding  as  to  the  duties  or  undertakings 
of  Grogan;  the  finding  is  limited  to  the  fact  that  he  had 
"  power  in  writing "  to  collect  the  interest,  and  "  power  by 
parol"  to  collect  the  principal;  but  it  is  not  clear  upon 
what  evidence  the  latter  finding  was  based,  unless  it  was 
inferred  from  the  acts  of  Gr(^an.  There  is  no  direct  evidence 
to  support  it,  while  there  is  die  positive  testimony  of  Grogan 
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to  the  contrarj;  and  soon  after  giving  the  written  power  he 
left  the  State  and  does  not  appear  to  have  ever  returned.  The 
case  is  clearly  within  the  principle  of  McCarthy  v.  White,  on 
the  question  growing  out  of  the  agency. 

But  there  ia  another  view  which  seems  to  be  entitled  to 
weight  The  plaintiff  has  sustained  no  injury  in  consequence 
of  the  neglect  of  defendant  Grogan  to  commence  suit  against 
Shear.  Shear  has  not  set  up  the  Statute  of  Limitations,  and 
the  plaintiff  has  obtained,  by  his  decree  foreclosing  the  mort- 
gage as  to  Shear,  precisely  the  same  relief  as  against  Shear^ 
and  Shear's  interest  in  the  land,  that  he  would  have  obtained 
had  the  suit  been  commenced  within  four  years  after  the  right 
of  action  accrued.  The  postponement  of  the  Hadder  mortr 
gage  to  Grogan's,  by  reason  of  the  bar  of  the  Statute  of  limi- 
tations, results  from  the  failure  of  Grogan  to  commence  suit 
against  himself,  and  not  his  failure  to  coimncnce  suit  against 
Shear,  or  to  procure  a  written  acknowledgment  of  indebted- 
ness from  Shear.  Upon  the  principles  of  the  decision  of  Lord 
V.  Morris,  18  Cal.  484,  and  Low  v,  Allen,  (arde,)  neither  an 
acknowledgment  of  the  indebtedness  in  writing  by  Shear,  nor 
the  commencement  of  a  suit  to  foreclose  the  Hadder  mortgage 
against  Shear  would  have  prevented  the  running  of  the 
statute  as  against  Grogan,  unless  he  also  should  be  made  a 
party.  The  Hadder  mortgage  was  due  on  the  8d  of  Novem- 
ber, 1853,  and  a  right  of  action  to  foreclose  the  mortgage 
against  Grogan  —  whose  mortgage  bears  date  August  22,  1858 
—  accrued  on  that  day,  A  suit  against  Shear  would  not  pre- 
vent the  statute  from  running  upon  a  cause  of  action  against 
Grogan,  even  if  dependent  upon  the  same  instrument.  The 
mortgage  is  not  a  conveyance  under  our  system;  it  gives  no 
estate  in  the  land,  or  interest  available  otherwise  than  by  suit 
of  foreclosure,  judgment  and  sale.  In  other  words,  it  only 
creates  a  lien,  a  cause  of  action  to  be  enforced  against  the  land. 
Under  the  decisions  in  Lord  ▼.  Morris,  and  Low  v.  Allen,  the 
mortgage  is  an  instrument  within  the  meaning  of  the  Statute 
of  Limitations,  distinct  from  the  instrument  constituting  the 
evidence  of  the  debt ;  and  under  the  nineteenth  section  of  the 
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Statute  of  Limitations,  if  not  lander  th6  fourteenth,  the  cause 
of  action  founded  upon  the  mortgage  is  barred  in  four  years, 
the  same  time  as  the  cause  of  action  founded  upon  the  note. 
On  the  theory  of  these  cases,  when  the  mortgagor  conveys  the 
equity  of  redemption,  (if,  indeed,  this  term  may  be  used  under 
our  system  to  designate  the  estate  of  his  mortgagor)  the  debt 
and  the  security,  and  consequently  the  caujaes  of  action 
founded  on  them,  respectively,  became  separated  —  the  cause  of 
action  upon  the  note  continuing  against  the  maker  and  mort* 
gagor,  and  the  cause  of  action  upon  the  mortgage  against  the 
property  following  the  property,  and  attaching  itself  to  the 
grantee.  Henceforth  no  act  of  the  mortgagor,  and  no  pro- 
oeeding  against  him  alone,  can  affect  the  cause  of  action  fol- 
lowing the  land  conveyed  and  attaching  itself  to  the  grantee, 
or  can  affect  such  grantee.  And  upon  this  theory  defendant, 
Grogan,  set  up  the  bar  to  the  cause  of  action  existing  against 
himself,  and  not  the  bar  to  the  cause  of  action  existing  against 
Shear,  even  though  the  action  may  be  barred  as  to  both. 

Obtaining  a  written  acknowledgment  of  the  indebtedness 
from  Shear,  or  commencing  suit  against  him  would,  therefore, 
have  been  of  no  avail  to  prevent  the  bar  of  the  statute  as  to 
Grogan,  without  Grogan  himself  becoming  a  party  to  the 
renewal  of  the  contract,  or  to  the  proceedings  for  foreclosure. 
Unless  it  was  clearly  the  duty  of  Grogan,  as  agent  of  Lent,  to 
commence  suit  against  himself  to  foreclose  the  Hadder  mort- 
gage, there  was  no  such  fraud  on  his  part  as  would  preclude 
him  from  availing  himself  of  the  defense  set  up.  Undoubt- 
edly, if  he  undertook  the  trust  and  assumed  the  duty  of  enforc- 
ing the  demand  against  himself,  or  even  generally,  and  the 
plaintiff  relied  on  him  to  do  it,  he  was  bound  to  execute  the 
trust  in  good  faith.  But  the  Court  has  not  found,  and  in  our 
opinion  the  evidence  would  not  justify  a  finding,  as  a  fact, 
that  he  assumed  this  duty,  or  that  plaintiff  relied  on  him  to 
enforce  collection  at  all,  either  as  against  Shear  or  himself,  or 
that  there  was  any  fraud.  We  are  not  satisfied,  from  the  evi- 
dence, which  is  all  in  4he  record,  that  the  discretion  was  left 
with  Qrogan.    To  our  minds,  the  contrary  is  the  more  reason- 


Oct,  1864.]  Lsht  v.  Shxax.  871 


OptDloB  of  the  Covrt. 


able  inference  from  the  evidence.  Shear  was  a  cousin  of  plain- 
tiff, and  this  may  be  the  reason  of  his  leniency.  The  interest 
on  the  note  due  him  was  payable  monthly,  and  more  than  two 
years  had  elapsed  since  the  last  payment  of  interest  before  the 
bar  of  the  statute  attached.  He  was  informed  by  Grogan  of 
the  exact  condition  of  affairs — knew  of  Grogan's  mortgage, 
and  that  the  interest  on  it  was  longer  in  arrears  than  on  his 
own — never  gave  any  instructions  to  foreclose,  but  on  the  con- 
trary had  the  expediency  of  foreclosing  himself  under  advise- 
ment the  last  time  he  was  heard  from,  so  far  as  is  shown  by  the 
evidence.  It  seems  impossible  to  come  to  any  other  conclu- 
sion from  the  evidence  in  the  record,  than  that  Lent  exercised 
his  own  discretion  and  did  not  expect  or  rely  upon  Grogan  to 
ooimnence  suit  even  against  Shear,  and  much  less  against  him- 
self without  special  instructions.  But  the  Court  has  not 
passed  upon  these  points,  or  found  that  there  was,'  in  fact,  any 
fraud  on  the  part  of  Grogan.  Without  a  direct  finding  upon 
points,  then,  and  without  some  evidence  more  satisfactory  than 
is  found  in  the  record,  we  cannot  conclude  that  there  was  a 
fraudulent  neglect  on  the  part  of  Grogan.  The  presumption 
'will  not  be  lightly  indulged,  that  the  plaintiff,  imder  the  cir- 
cTunstances  disclosed  by  the  record,  and  knowing,  as  he  did, 
the  adverse  interest  of  Grogan,  would  employ  Grogan  as  agent 
to  prosecute  a  suit  against  himself,  or  that  Grogan  would 
accept  such  a  trust,  or  that  plaintiff  would  rely  upon  him  to 
perform  such  service  without  specific  instructions,  or  a  special 
agreement  to  do  so. 

The  case  of  McCarthy  v.  WhUe  was  not  decided  till  after 
the  judgment  was  entered  in  this  case,  consequently  the  Judge 
who  tried  it  did  not  have  that  decision  before  him. 

The  judgment  must  be  reversed,  but  that  the  question  as  to 
fraudulent  n^lect  of  duty  on  the  part  of  Grogan  may  be  more 
folly  iuTestigated,  we  think  tfave  ahould  be  a  new  trial — and 
it  is  so  ordered. 

Mr.  Justice  Shaittsb,  having  been  of  counsel,  did  not  par- 
ticipate in  the  decision  of  this  case. 
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JOHN  PERKY  V.  JOHK  AMES. 

Bffbct  of  Exception  in  a  Statdtb. —  The  exception  by  Mime  of  eerUtii 
coantles  of  the  State  from  the  operation  of  certain  proTlslons  of  the  General 
Boa<S  Law  of  1861,  limits  the  ezceptiott,  bj  Implication,  to  the  coontiea 
■pecifled. 

County  Wabxakt  Issued  without  Authobitt. —  If  a  contract  entered  Into 
on  behalf  of  a  county  Is  onanthorlsed  by  law  and  Totd,  a  warrant  drawn  by 
the  Auditor  on  the  Treasurer,  In  pursuance  of  an  order  of  the  Board  of 
Superyisors,  for  work  performed  under  the  contract.  Is  also  unauthorized  and 
▼old,  and  the  Treasurer  cannot  be  compelled  to  pay  the  same. 

Ban  Matbo  County. —  The  provisions  of  the  Act  of  1861,  entitled  "An  Act 
to  proTlde  for  the  establishment,  maintenance,  and  protection  of  public  and 
private  roads,"  apply  to  the  County  of  San  Mateo. 

Ban  Mateo  County  Roao  Fund  —  Acts  of  1857  and  1861. —  The  prohibitory 
provisions  of  the  ninth  and  tenth  sections  of  the  Act  of  April  18th,  1857, 
entitled  **  An  Act  to  reorganise  and  establish  the  County  of  San  Mateo,*'  arc 
Inconsistent  with  and  repugnant  to  the  fifteenth  section  of  the  Act  of  1861, 
entitled  **  An  Act  to  provide  for  the  establishment,  maintenance,  and  protec* 
tlon  of  public  and  private  roads,"  and  are  repealed  by  It  as  to  the  subject 
matter  of  the  Act  of  1861. 

JoBisniCTiON  OF  District  Coubts. —  The  fourth  section  of  the  Sixth  Article 
of  tlie  Constitution  of  this  State,  as  amended  In  1863,  confers  upon  tho 
District  Courts  original  jurisdiction  to  Issue  writs  of  mandamus,  certiorari, 
prohibition,  and  habeas  corpus. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Horace  Hawes,  for  Appellant 

The  claim  which  in  this  case  the  County  of  San  Mateo  re- 
sists is  a  debt  attempted  to  be  contracted  by  the  Board  of 
Supervisors  in  contravention  of  sections  nine  and  ten  of  the 
Act  entitled  an  Act  to  reorganize  San  Mateo  Comity,  passed 
in  1867.    (Laws  1857,  p.  224.) 

The  present  controversy  is  reduced  to  a  single  point  of  in- 
quiry, namely:  Were  the  foregoing  provisions  the  law  in  San 
Mateo  County  at  the  time  when  respondent's  claim  accrued) 
for  it  is  conceded  that  the  claim  accrued  and  was  contracted  in 
contravention  of  the  sections  of  the  Act  referred  to,  and  that 
it  was  and  is  absolutely  void,  if  they  were  then  in  force. 

The  position  of  respondent's  counsel  is,  that  these  sections 
were  repealed  by  the  General  Bead  Law  of  1861.     If  wrong 
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in  tMsy  their  claim  is  invalid,  and  the  judgment  in  this  case 
should  be  reyersed. 

The  object  of  the  law  of  1857  was,  that  each  year's  expen- 
ditures should  be  limited  to  its  income.  That  law  did  not 
contemplate  that  all  contracts,  operations,  and  expenditures  of 
the  county  govenmient  should  cease,  but  onlj  that  they  should 
be  limited  to  the  revenue  In  short,  the  restriction  does:  not 
relate  to  the  power  to  contract  generally,  but  only  to  the 
power  to  contract  a  debt,  and  to  apply  the  moneys  of  one  year 
to  pay  the  expenses  of  a  preceding  year.  By  the  tenth  sec- 
tion of  the  Act  of  1857,  no  tax  can  be  levied  to  pay  any  debt 
that  may  be  contracted,  and  as  a  necessary  consequence,  as  well 
as  by  the  express  provisions  of  the  ninth  section,  no  part  of 
the  money  collected  in  one  year  can  be  applied  to  pay  any 
expenses  or  liability  incurred  during  any  preceding  year.  In 
the  two  sections  are  three  prohibitions,  each  of  which,  when 
stated  in  its  order,  is  involved  in  the  preceding  one  as  a  logi- 
cal and  necessary  consequence  of  it.  I  will  state  them  in  this 
logical  order: 

1.  No  officer  or  authority  shall  have  power  to  contract  any 
debt 

2.  No  tax  shall  be  levied  to  provide  for  the  payment  of  any 
debt 

3.  No  part  of  the  money  collected  in  one  year  shall  ever 
be  applied  to  pay  any  expenses  or  liability  incurred  during 
any  preceding  year. 

Now,  the  first  prohibition  includes  the  second;  for,  to  use 
the  precise  language  of  this  Court  in  Nougues  v.  Douglas,  7 
Cal.  81,  ''all  debts  contracted  in  violation  of  it  are  utterly 
void,  and  there  is  no  power  to  levy  a  tax  or  appropriate  money 
for  (he  payment  thereof/'  The  prohibition  in  the  law  of  1857 
is  also  expressed  in  stronger  and  more  efficacious  terms  than 
those  contained  in  the  Seventh  Article  of  the  State  Constitu- 
tion, which  was  the  subject  of  construction  in  the  case  just 
cited.  The  language  of  the  Oonstiiution  is,  that  the  Legisla- 
ture shall  not  create  a  debt,  etc.  But  in  the  law  of  1857  it  is 
declared  that  neither  the  Supervisors  nor  any  officer  or  citizen 
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AaU  have  power  to  contract  a  debt  against  the  coimty,  etc. 
Implications  are  also  in  favor  of  the  acts  of  the  Legislature, 
as  that  body  has  all  legislative  ^authority,  except  what  is  pro- 
hibited. No  implications  can  favor  the  acts  of  Boards  of 
Supervisors,  for  they  have  no  power  but  what  is  expressly 
granted  by  statute. 

The  third  prohibition  is  likewise  a  logical  result  of  the  sec- 
ond, for  if  no  tax  can  be  levied  to  pay  a  debt,  it  is  clear  that 
the  money  raised  by  taxation  cannot  be  applied  to  that  pur- 
pose; that  the  money  raised  in  one  year  ^'cannot  be  applied 
towards  the  payment  of  any  expenses  or  liability  incurred 
during  any  preceding  year.'* 

All  the  cases  cited  by  respondent's  counsel  tend  only  to 
establish  a  point  which  is  undisputed,  that  a  subsequent  stat- 
ute repeals  a  former  one  in  respect  to  such  provisions  as  are  so 
repugnant  to  the  latter  that  the  two  cannot  stand  together. 
But  they  have  failed  to  show  either  that  the  power  to  contract 
for  work  on  roads  given  by  the  Road  Law  is  repugnant  to  the 
Act  of  1857,  or  that  the  Act  of  1857  is  repugnant  to  the  same 
power  conferred  by  prior  laws^  and  the  exercise  of  which  was 
continued  under  and  subject  to  the  limitation  of  the  Act  of 
1857.  In  the  case  of  Brown  v.  The  County  Commissioners, 
21  Penn.  48,  it  is  said:  "Whenever  two  Acts  can  be  made  to 
stand  together,  it  is  the  duty  of  the  Judge  to  give  full  effect 
to  both  of  them.  Even  where  they  are  seemingly  repugnant, 
they  must,  if  possible,  have  such  a  construction  tiiat  one  may 
not  be  a  repeal  of  the  other,  unless  the  latter  one  contain 
negative  words,  or  the  intention  to  repeal  is  made  manifest  by 
some  intelligible  form  of  expression.'' 

Now,  there  is  between  the  Road  Law  of  1857  and  the  limi- 
tations of  the  Act  of  1861  no  such  repugnance.  The  Board 
of  Supervisors  may  do  all  that  they  are  required  to  do  under 
the  latter  Act,  and  pay  the  expense  thereof  out  of  the  revenues 
of  the  year  in  which  the  expense  is  incurred  —  pay  as  they  go. 
In  other  words^  they  may  limit  their  eo^enditurea  to  their 
income. 
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Taylor  S  Eastings,  for  Kespondent 

To  determine  whether  the  Road  Law  of  1861  is  repugnant 
to  and  in  conflict  with  sections  nine  and  ten  of  the  organic 
law  of  San  Mateo  County,  we  have  only  to  look  at  the  pro- 
Tisions  of  the  two  Acts. 

Sections  nine  and  ten  expressly  prohibit  the  Board  of  Super- 
visors or  cmy  officer  from  entering  into  any  contract  or  creating 
any  liability  against  the  county  whatever,  and  declare  that  no 
property  shall  be  taxed  to  liquidate  any  such  liability  or  to 
perform  any  such  contract,  nor  shall  the  money  collected  for 
one  year  be  applied  to  the  payment  of  debts  or  expenses  of 
the  preceding  year. 

Now,  the  Road  Law  of  1861  does  away  with  these  limita- 
tions of  power,  so  far  as  concerns  roads.  It  will  be  seen  that 
sections  three,  five,  six,  and  twelve,  of  the  QenerAl  Aci  of  1861, 
authorize  acts  which  cannot  but  create  debts  against  the  county. 
Section  fifteen  permits  the  roadmaster,  mth  the  consent  of  the 
Board  of  Supervisors,  to  make  contracts  in  behalf  of  the  county 
unthout  any  limitaiion  as  to  the  a/mount  of  the  liability  to  he 
incurred,  and  without  any  consideraiion  as  to  whether,  at  the 
time  of  entering  into  such  contract,  there  is  money  in  the  Treas- 
ury, or  likely  to  be.  In  section  fifteen  alone,  the  word  contract 
occurs  no  less  than  three  times,  and  always  in  the  permissive 
sense  as  touching  the  rights  of  the  officers  to  contract  in  behalf 
of  their  county.  The  roadmaster,  of.  his  own  motion,  must 
maintain  the  roads  in  good  repair,  and  when  any  bridge,  culvert, 
etc,  shall  become  injured,  or  render  the  way  impassable  or  dan- 
gerous, then  he  is  to  incur  the  necessary  expense  in  its  repair 
or  alteration. 

We  take  it,  therefore,  to  be  dear  that  the  organic  law  of 
San  Mateo  Coimty  is  repealed,  so  far  as  roads  are  in  question, 
by  the  Gteneral  Road  Law  of  the  State,  the  two  being  directly 
hostile  and  repugnant  Section  twenty-two,  of  the  law  of  1861, 
repeals  "all  Acts  or  parts  of  Acts  in  conflict  with  the  pro- 
visions of  this  Act,"  while  section  twenty-one  particularly 
designates  those  counties  and  certain  incorporated  towns  \vluch 
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**  are  excepted  from  the  provisions  of  this  Act,"  among  which 
San  Mateo  Coimty  finds  no  place,  and  therefore,  by  a  well 
known  rule,  is  specially  included  within  the  Act 

In  short,  the  principle  invoked  here  is  that  declared  in  the 
State  V.  Conkling,  19  Cal.  512:  "That  when  the  Legislature 
makes  a  revision  of  particular  statutes,  and  frames  a  general 
statute  upon  the  subject  matter,  and  from  the  framework  of 
the  Act  it  is  apparent  that  the  Legislature  designed  a  complete 
scheme  for  this  matter,  this  is  a  legislative  declaration  that  what- 
ever is  embraced  in  the  new  law  shall  prevail,  and  whatever  ia 
excluded  is  ignored." 

This  view  is  rendered  conclusive  from  the  fact  that  in  1859 
a  Special  Road  Act  was  passed  for  San  Mateo  County,  (Laws 
of  1859,  p.  229,  et  seq.)  which  was  anxiously  framed  to  keep 
within  the  organic  Act  of  1857. 

The  word  contract  in  the  Boad  Law  of  1859,  is  never  once 
used.  No  one  will  pretend  that  the  Road  Law  of  1859  is  the 
Road  Law  of  San  Mateo  County  since  the  Oeneral  Law  of 
1861.  In  respect  to  roads,  the  County  of  San  Mateo  is  gov- 
erned by  the  same  law  as  the  County  of  Alameda.  In  Ala- 
meda this  claim  would  not  be  questioned;  by  San  Mateo  it  can- 
not be  resisted. 


By  the  Courts  CxraBET,  J. 

In  December,  1863,  the  plaintiff,  who  had  become  the  owner 
and  holder  of  certain  county  warrants  of  the  County  of  San 
Mateo,  applied  by  petition  to  the  District  Court  of  the  Twelfth 
Judicial  District^  for  a  writ  of  mandamus  to  be  directed  to 
the  defendant,  as  Treasurer  of  said  county,  requiring  him  to 
pay  the  amount  due  thereon  upon  their  presentation  to  him 
for  that  purpose.  The  defendant  appeared  and  filed  an 
answer  setting  forth  the  grounds  why  the  petition  should 
not  be  granted,  and  thereupon  the  matters  in  contro- 
versy were  submitted  to  the  Court,  and  a  judgment  was  ren- 
^''red  directing  a  writ  of  mandamus  to  be  issued  in  accordance 
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with  the  prayer  of  the  plaintiff.  From  this  judgment  the 
defendant  has  appealed. 

In  April,  1862,  the  roadmaster  of  one  of  the  road  districts 
m  the  County  of  San  Mateo,  with  the  consent  of  the  Board  of 
Supervisors,  after  having  first  given  the  notice  required  by  law, 
entered  into  a  contract  with  one  Lloyd,  to  build  a  bridge  over 
one  of  the  highways  in  such  district,  for  a  price  stipulated; 
and  in  due  time  the  bridge  was  constructed  by  Lloyd,  and  the 
work  was  approved  by  the  proper  authority,  when  the  Auditor 
of  the  county,  in  pursuance  of  an  order  before  then  made  by 
the  Board  of  Supervisors,  drew  two  warrants  or  drafts,  each 
of  which  was  dated  August  2,  1862,  and  directed  to  the 
Treasurer  of  San  Mateo  County,  requesting  him  to  pay  to  the 
order  of  the  said  Lloyd  two  hujadr^  and  fifty  dollars  out  of 
the  road  fund,  for  the  building  of  the  bridge.  On  the  same 
day,  Lloyd  presented  these  warrants  to  the  Treasurer  for  pay- 
ment, and,  there  being  no  funds  in  the  Treasury  with  which  to 
pay  them,  the  Treasurer  registered  the  same  and  indorsed 
them  "Not  paid  for  want  of  funds,"  and  signed  his  name 
thereto  as  County  Treasurer.  After  the  plaintiff  became  the 
owner  of  the  warrants,  he  presented  them  for  payment  to  the 
Treasurer,  in  whose  hands  there  was  at  the  time  sufficient 
money  applicable  to  the  payment  of  the  warrants,  to  pay  the 
same  with  the  interest  that  had  accrued  thereon.  The  Treas- 
nrer  refused  and  still  refuses  to  pay  the  warrants,  on  the 
ground  that  the  contract  with  Lloyd  was  not  authorized  by 
the  Act  of  the  Legislature  of  this  State,  passed  in  1857,  en- 
titled ''  An  Act  to  reorganize  and  establish  the  County  of  San 
ICateo;''  and  that  therefore  the  warrants  were  issued  without 
authority  and  are  void.     (Laws  1857,  p.  222.) 

The  decision  of  the  case  depends  upon  the  effect  of  this  Act 
«f  1857,  and  the  Act  of  1861,  entitled  "  An  Act  to  provide 
for  the  establishment,  maintenance  and  protection  of  publio 
and  private  roads."  (Laws  of  1861,  p.  889.)  If  the  Act  of 
1857,  so  far  as  it  applies  to  the  question  involved  in  this  ease, 
18  to  control^  then  it  is  admitted,  on  the  part  of  the  plaintiff, 
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the  writ  ought  not  to  have  been  granted^  and  the  judgment 
cannot  stand. 

The  defendant  relies  upon  the  ninth  and  tenth  sections  of 
this  Act  in  justification  of  his  refusal  to  pay  the  amount 
alleged  to  be  due  by  these  warrants.  These  sections  read  as 
follows : 

"  Sec.  9.  The  Board  of  Supervisors  shall  also  have  powers 
to  levy  and  collect  an  annual  tax  in  the  manner  prescribed  by 
law,  not  exceeding  fifty  cents  on  each  one  hundred  dollars  of 
taxable  property  in  said  county,  to  provide  for  the  current 
expenses  of  the  county;  but  no  part  of  the  money  so  collected 
shall  be  applied  toward  the  payment  of  any  expenses,  debt  or 
liability  incurred  during  any  preceding  year. 

•'  Sec.  1 0.  Neither  the  Board  of  Supervisors,  nor  any  officer 
or  citizen  of  said  county,  shall  have  power  to  contract  any  debt 
or  liability  against  the  said  county;  and  no  person  or  prop- 
erty therein  shall  ever  be  liable  or  subject  to  be  taxed  for  any 
debt  whatever  hereafter  contracted  against  the  said  county  by 
the  Board  of  Supervisors;  provided,  the  provisions  of  this  sec- 
tion shall  not  be  held  to  prevent  the  paying  out  of  money 
actually  in  the  Treasiu-y,  to  the  objects  contemplated  by  law." 

The  plaintiff's  counsel  contends  that  these  sections  of  the 
Act  of  1867  are  necessarily  repealed  by  the  Act  of  1861. 

The  Act  of  1861  is  a  law  general  in  its  nature,  and  wbb 
evidently  designed  to  have  application  to  the  whole  State, 
except  in  so  far  as  certain  counties  and  portions  of  counties 
are  exempted  from  its  operation.  The  twenty-first  section 
excepts  certain  counties  by  name,  and  all  incorporated  cities 
and  towns  from  its  provisions,  and  the  Counties  of  Sonoma 
and  Marin  are  exempted  from  the  provisions  of  ((^ertain  of  its 
sections;  from  which  it  is  plainly  to  be  inferred  that  the  Act 
applies  to  those  counties  not  excepted  in  term&  The  excep- 
tions made  operate  as  a  limitation  of  the  exempted  counties. 
Expressio  unius  est  exclusio  dlterivs  is  •  maxim  of  general 
application  in  the  construction  of  statutes. 
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By  the  fifteenth  section  of  the  Act  of  1861  it  is  provided, 
that  the  roadmaster  may,  with  the  consent  of  the  Board  of 
Supervisors,  make  contracts  for  the  purchase  of  lumber  or 
other  material  for  building  bridges  or  culverts,  for  grading 
roads  or  any  other  necessary  work  upon  the  highways  within 
his  district,  etc.,  and  subsequently  in  the  same  section  it  is 
provided  that  "All  payments  for  the  fulfilment  of  any  con- 
tract for  the  purposes  heretofore  specified,  shall  be  made  by 
drafts  drawn  on  the  county  road  fund  by  order  of  the  Board 
of  Supervisors/^ 

The  process  and  mode  by  which  the  county  road  fund  is  to 
be  created,  is  provided  in  the  thirteenth  section  of  the  Act. 
It  consists  of  a  poll  tax  of  two  dollars  upon  all  able  bodied 
men  of  a  particular  description,  and  a  road  tax  upon  all  tax- 
able property  in  the  county,  not  to  exceed  twenty-five  cents 
m  the  hundred  dollars. 

That  it  was  designed  by  the  Legislature  that  the  provisions 
<rf  the  Act  of  1861  should  be  extended  to  the  County  of  San 
Mateo,  we  see  no  reason  to  doubt;  nor  do  we  understand  the 
counsel  for  the  appellant  to  maintain  in  argument^  that  the 
Act  was  wholly  inoperative  as  to  that  county,  but  rather  that 
ft  promise  to  pay  for  services  rendered  and  performed  under 
and  in  pursuance  of  the  contract  made  in  1862,  could  not  be 
enforced,  except  in  the  contingency  that  the  road  fund  of 
that  year  was  suflicient  for  the  purpose  of  paying  the  debt  or 
liability  thus  created;  the  result  of  which  would  be  that  the 
person  who  had  rendered  his  services  upon  the  faith  of  the 
contract  and  in  confidence  that  the  officers  of  the  county,  hav- 
ing the  matter  in  charge,  would  provide  the  means  to  pay  him 
the  price  stipulated,  would  be  entirely  without  remedy,  for 
the  reason  that  the  fund  of  the  designated  year  proved  inade- 
quate for  the  payment.  Thus  while  the  creditor  might  have 
the  right  to  compensation  for  the  work  performed  and  accepted 
on  the  part  of  the  county,  he  would  be  without  remedy  to 
enforce  his  right. 

It  must  be  admitted  that  if  the  contract  entered  into  between 
the  roadmaster  and  Uoyd  was  unauthorized,  and  therefore  void. 
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then  it  would  follow  that  the  subsequent  act  of  issuing  the 
warrants  for  the  work  performed  in  pursuance  of  that  contract 
was  also  unauthorized  and  void;  and  in  such  case  the  assignee 
of  Lloyd  would  be  without  remedy,  because  of  the  want  of  a 
right  that  the  law  could  respect  But  does  it  follow  that  the 
contract  entered  into  was  rendered  void,  or  proved  to  be  so  a& 
initio,  because  the  road  fund  of  1862  was  not  sufficient  to  pay 
the  price  agreed  upon  for  building  the  bridge? 

It  is  maintained  on  the  part  of  the  appellant  that  the  direct 
object  of  the  Act  of  1857  was  that  each  year's  ezpenditures 
should  be  limited  to  its  income,  and  that  no  part  of  the  money 
collected  in  any  one  year  can  be  applied  toward  the  payment 
of  any  expenses,  debt  or  liability  incurred  during  any  preced- 
ing year.  This  may  be  so  as  to  the  matters  within  the  pur^ 
view  of  the  Act  of  1857,  in  respect  to  which  the  inhibitions  of 
the  ninth  and  tenth  sections  of  that  Act  had  reference.  The 
Act  of  1861  conferred  upon  the  Supervisors  and  the  roadmaster 
additional  duties,  and  the  powers  to  perform  those  duties  as 
therein  prescribed;  and  so  far  as  such  additional  duties  and 
the  powers  to  perform  them  are  repugnant  to  the  restrictions 
contained  in  the  ninth  and  tenth  sections  of  the  organic  Act  of 
the  county,  to  that  extent  such  restrictions  were  repealed  by 
the  Act  of  1861,  the  last  section  of  which  repeals  *'  all  Acts  or 
parts  of  Acts  in  conflict  with  the  provisions  of  this  Act*' 

The  Act  of  1857,  as  already  seen,  prohibits  the  application 
of  money  collected  in  one  year  to  the  payment  of  any  expenses, 
debt  or  liability  incurred  during  any  preceding  year,  and  also 
declares  that  neither  the  Board  of  Supervisors,  nor  any  officer 
or  citizen  of  the  county  shall  have  power  to  contract  any  debt 
or  liability  against  the  county;  and  it  furdier  declares  that 
no  person  or  property  in  the  county  "  shall  ever  be  liable  or 
subject  to  be  taxed  for  any  debt  whatsoever  hereafter  con- 
tracted against  said  county  by  the  Board  of  Supervisors.** 
But  the  Act  of  1861  authorizes  the  roadmaster,  with  the  con- 
sent of  the  Board  of  Supervisors,  to  make  contracts  for  the 
purchase  of  lumber  or  other  material  for  building  bridges  or 
culverts,  for  grading  roads,  or  any  other  necessary  work  upon 
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the  highways  within  his  district.  Here  ia  authority  for  con- 
tracting a  debt  or  liability  against  the  county;  and  the  Act 
provides  for  the  payment  of  the  debt  thus  created.  The  power 
granted  by  the  Act  of  1861,.  could  not  be  exercised  in  respect 
to  the  subjects  of  the  Act,  if  the  prohibitions  of  the  Act  of 
1857  be  of  binding  authority;  hence  the  prohibitory  provi- 
sions of  that  Act  must  be  regarded  as  inconsistent  with  and 
repugnant  to  the  provisions  of  the  Act  of  1861,  and  to  have 
been  repealed  by  it,  as  to  the  subject  matter  of  the  latter  Act 
The  conflict  between  these  Acts  in  respect  to  the  objects  con- 
templated by  the  last  of  the  two,  is  manifest;  and  this  fact 
being  ascertained  and  determined,  the  repeal  of  so  much  of 
the  oi^ganic  Act  of  the  county,  as  is  repugnant  to,  or  in  conflict 
with  the  Act  of  1861,  is  expressly  declared  in  the  final  section 
of  the  last  Act.  The  views  we  entertain  of  the  question  con- 
sidered render  it  unnecessary  to  refer  to  the  doctrines  of  the  law 
on  the  subject  of  repeals  by  implication. 
The  judgment  is  affirmed. 

[After  the  above  opinion  was  pronounced,  a  re-argument 
was  granted  on  the  petition  of  the  appellanty  and  the  follow- 
ing opinion  delivered :] 

By  the  Court,  Cubsbt,  J. 

The  point  discussed  on  the  re-argument  of  this  case  is  as 
to  whether  the  Act  of  1861  is  repugnant  to  the  Act  of  1857. 
In  the  consideration  of  the  question  suggested,  the  Act  of 
1861  is  to  be  examined,  in  the  first  instance,  without  reference 
to  the  senior  Act,  in  order  to  ascertain  its  meaning  and  the 
extent  of  the  powers  of  the  officers  therein  named  in  relation 
to  the  matters  committed  to  their  charge.  This  Act,  as  may 
be  seen  by  reference  to  it,  gives  to  the  roadmaster  authority 
to  make  certain  contracts,  subject  to  one  condition  only,  to 
wit:  the  consent  of  the  Board  of  Supervisors.  The  Act  does 
not  limit  the  amount  of  debt  which  may  be  incurred  for  the 
objects  contemplated;  hence  it;  follows  that  the  roadmastert 
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having  the  consent  of  the  Board  of  Supervisors,  may  enter 
into  the  contracts  named  in^  the  Act,  unrestricted  by  the  Act 
itself  as  to  the  amount  of  the  debt  to  be  thereby  created. 

The  Act  of  1867  denies  to  all  oflScers  the  power  to  contract 
any  debt  or  liability  against  the  county.  The  Act  of  1861 
empowers  the  roadmaster  to  contract  debts  or  liabilities  against 
the  county,  and  fixes  no  limit  as  to  their  amount  It  is  obvious 
that  both  of  these  Acts  cannot  be  operative.  If  the  Act  of 
1857  is  to  have  effect  in  the  particular  mentioned,  then  a 
roadmaster  in  San  Mateo  Oounty  can  have  no  authority,  with 
the  consent  of  the  Supervisors  or  otherwise,  to  enter  into  any 
contract  specified  in  the  Act  of  1861.  In  Boxoen  v.  Lease, 
6  Hill,  221,  the  Court  say:  "As  all  laws  are  presumed  to  be 
passed  with  deliberation  and  with  full  knowledge  of  all  exist- 
ing ones  on  the  same  subject,  it  is  but  reasonable  to  conclude 
that  the  Legislature,  in  passing  a  statute,  did  not  intend  to 
interfere  with  or  abrogate  any  former  law  relating  to  the  same 
matter,  unless  the  repugnancy  between  the  two  is  irreconcil- 
able.'* This  authority,  cited  on  the  part  of  the  appellant,  we 
concede  states  the  rule  clearly  and  correctly,  and  the  inquiry 
is  reduced  to  the  point  as  to  whether  the  Acts  tmder  consider- 
ation are  irreconcilably  repugnant  to  each  other.  That  they 
are  so,  we  think  is  manifest  upon  first  impression.  The  first 
Act  says  no  officer  shall  have  power  to  contract  any  debt 
against  the  county,  and  the  last  says  the  roadmaster  shall 
have  the  power,  provided  he  first  obtains  the  consent  of  the 
Board  of  Supervisors  to  the  exercise  of  it 

Upon  the  theory  that  both  Acts  cannot  have  full  and  entire 
effect,  it  is  argued  on  behalf  of  appellant  that  the  powers 
granted  by  the  Act  of  1861  can  be  exercised  in  a  limited  and 
restricted  degree  in  subordination  to  the  law  of  1857,  and  if 
so,  then  the  power  so  conferred  is  to  be  construed  as  granted 
with  the  intention  that  its  exercise  shall  be  thus  limited  and 
restricted;  and  thus  it  is  sought  to  give  effect  to  the  former 
law  as  a  limitation  upon  the  power  of  the  roadmaster  under 
the  latter  to  making  contracts  by  which  the  oounty  oould 
only  become  liable  to  the  extent  of  the  income  to  the  road 
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fund  «»i  the  year.  But  this  limitation  necessarily  withholds 
from  the  officer,  pro  tardOj  the  power  given  in  terms  by  thb 
jimior  law,  and  to  that  extent  is  an  abrogation  of  the  power 
granted.  We  deem  it  unnecessary  to  extend  the  discussion 
further.  We  see  no  reason  to  change  our  former  opinion  in 
the  case,  and  the  judgment  must  be  allowed  to  stand,  unless 
it  be  erroneous  for  some  other  cause. 

The  appellant  has  made  an  objection  to  the  jurisdiction  of 
the  Court  below  on  constitutional  grounds,  which,  if  tenable, 
demands  a  reversal  of  the  judgment  The  objection  is  that 
the  Court  below  had  no  power  to  render  the  judgment  in  the 
case,  on  the  ground  that  the  Supreme  Court  only,  had,  at  the 
time,  jurisdicti(m  in  cases  of  mandamua. 

In  the  enumeration  of  the  powers  df  the  Supreme  Court, 
the  fourth  section  of  the  Sixth  Article  of  the  Constitution  as 
amended,  among  other  things,  declares,  that  "  the  Court  shall 
also  have  power  to  issue  writs  of  mandamus,  certiorari,  prohi- 
bition and  habeas  corpus,  and  also  all  writs  necessary  or  proper 
to  the  complete  exercise  of  its  appellate  jurisdiction."  By 
virtue  of  this  provision  this  Court  has  exercised  original  juris- 
diction in. the  cases  enumerated;  but  until  now  we  have  not 
had  occasion  to  determine  the  question  as  to  the  jurisdiction 
of  the  District  Courts  of  the  State  in  the  same  class  of  cases. 
By  the  sixth  section  of  the  same  Article  of  the  Constitution  as 
amended,  it  is  provided  that  "the  District  Courts  shall  have 
original  jurisdiction  in  all  cases  in  equity ;  also,  in  all  cases  at 
law  which  involve  the  title  or  possession  of  real  property,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine,  and  in  all  odier  cases  in  which  the  demand,  exclusive  of 
interest,  or  the  value  of  the  property  in  controversy,  amounts 
to  three  hundred  dollars.*'  The  power  to  issue  writs  of  man- 
damus, certiorari  and  prohibition,  was  not  granted  in  terms  to 
the  Supreme  Court  by  the  old  Constitution.  The  power  to 
issue  all  writs  and  process  necessary  to  the  exercise  of  its 
appellate  jurisdiction  was  granted,  and  beyond  this  the  Court 
never  pretended  to  exercise  jurisdiction  by  the  use  of  this  class 
of  writs.    Nor  did  the  old  Constitution  confer  upon  the  Dis 
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trict  Courts,  by  terms  of  enumeration,  power  to  issue  these 
writs,  but  it  granted  to  them  "  original  jurisdiction  in  law  and 
equity,  in  all  civil  cases,  when  the  amount  in  dispute  exceeded 
two  hundred  dollars,  exclusive  of  interest'*     Under  this  gen- 
eral grant  of  jurisdiction,  the  District  Courts  exercised  the 
power  to  issue  writs  of  mandamus  and  certiorari,  and  heard 
and  determined  controversies  between  parties  in  the  mode  pro- 
vided by  law  in  this  species  of  actions  or  proceedings.     The 
Constitution  as  amended  contains  a  more  specific  enumeration 
of  certain  powers  of  the  District  Courts  than  did  the  old  Con- 
stitution, but  it  is  quite  as  comprehensive  in  its  general  juris- 
dictional provisions  as  it  was  before  it  was  amended.    The  old 
Constitution,  as  already  appears,  conferred  on  these  Courts 
original  jurisdiction  in  law  and  equity,  in  all  civil  cases  where 
the  amount  in  dispute  exceeded  two  hundred  dollars,  exclusive 
of  interest.    The  new  Constitution  confers  like  jurisdiction  in 
all  cases  in  equity,  and  also  in  all  cases  at  law  which  involve 
the  title  or  possession  of  real  property,  or  the  legality  of  any 
tax,  impost,  toll  or  municipal  fine,  and  in  all  cases  in  which 
the  demand,  exclusive  of  interest,  or  the  value  of  the  property 
in  controversy,  amounts  to  three  hundred  dollars.     That  the 
District  Courts  rightfully  exercised  jurisdiction  in  this  kind  of 
cases  under  the  old  Constitution,  has  never  been  questioned. 
Their  warrant  for  it  was  found  in  the.  provision  of  the  Consti- 
tution to  which  we  have  referred  —  and  that  provision,  as  we 
have  seen,  is  not  more  comprehensive  than  the  general  provi- 
sion in  the  same  section  of  the  Constitution  as  amended.    Then 
upon  what  ground  can  it  be  maintained  that  the  District 
Courts  have  not  the  same  jurisdiction  in  these  cases  now  as 
under  the  old  Constitution  t    It  caimot  be  said  that  those  who 
framed  the  amendments  and  the  people  who  adopted  them 
intended  to  withhold  from  the  District  Courts  jurisdiction  in 
this  class  of  cases,  for  the  palpable  reason  that  the  language 
of  the  section  as  amended  embraces  the  subject  as  fully  and 
completely  as  it  was  embodied  in  the  Constitution  before  the 
change.     If  it  had  been  intended  the  District  Courts  should 
not  have  this  jurisdiction  under  the  amended  Constitution,  it 
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16  fair  to  presume  that  language  would  have  been  employed  lo^ , 
lieying  the  question  of  the  embarrassment  of  reasonable  doubt 
Nor  can  it  fairly  be  intended  that  the  District  Courts  should 
be  deprived  of  jurisdiction  in  cases  of  mandamus  and  certiorari 
because  the  like  jurisdiction  was  conferred  in  express  language 
upon  the  Supreme  Court.  Before  then  the  jurisdiction  of  the 
Supreme  Court  on  the  subject  was  limited  to  the  issuing  of 
such  writs  and  process  as  were  necessary  to  the  exercise  of 
their  appellate  jurisdiction,  and  by  the  alteration  made,  it  was 
designed  to  clothe  the  Court,  which  before  then  was  a  purely 
appellate  tribunal,  except  as  to  a  single  subject,  with  original 
jurisdiction  in  cases  of  mandamus,  certiorari  and  prohibition. 
There  was  a  reason  for  conferring  power  on  the  Supreme  Court 
to  issue  these  writs.  Without  a  change  of  the  Constitution  in 
this  respect,  instances  of  the  failure  of  justice  for  want  of  a 
remedy  for  the  redress  of  injuries  were  liable  to  happen,  be- 
cause of  the  want  of  a  competent  tribunal  to  issue  such  writs. 
To  provide  against  contingencies  of  the  kind  suggested,  it  is 
just  to  presume  the  power  was  granted  to  the  Supreme  Court 
by  the  Constitution  as  amended  to  issue  such  writs  otherwise 
than  in  aid  of  its  appellate  jurisdiction  alone. 

When  the  Constitution  as  amended  was  adopted  by  the 
people,  it  must  be  presumed  they  knew  what  were  the  provi- 
sions of  the  old  Constitution  as  to  the  subject  of  the  powers 
of  the  Supreme  Court  and  the  District  Courts,  respectively, 
and  were  informed  as  to  the  extent  and  effect  of  the  changes 
made,  and  also  that  it  was  not  designed  that  the  general  Ian 
guage  of  the  sixth  section  of  the  Sixth  Article  of  the  Consti- 
tution as  it  was  amended,  should  be  of  less  comprehensive 
import  than  the  same  or  equivalent  words  w^e  in  the  original 
mstrument. 

At  the  time  of  the  adoption  of  the  amended  Constitution  it 
had  been  decided  in  effect  that  the  constitutional  provisions 
which  conferred  appellate  jurifldiction  on  the  Supreme  Court, 
in  all  cases  where  the  matter  in  dispute  exceeded  two  hundred 
dollars,  exclusive  of  interest,  and  which  conferred  in  substan- 
tially the  same  language,  original  jurisdiction  on  the  Eiistrict 
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Oourta^  were  not  to  be  understood  as  restricting  the  jurisdic- 
tion of  such  Courts  only  to  those  cases  involving  questions  of 
property,  or  the  legality  of  a  tax,  toll,  impost  or  municipal 
fine.  (Conant  v.  Conant,  10  CaL  253.)  In  the  case  here 
referred  to,  Mr.  Justice  Field  said :  '^  It  could  never  have  been 
the  intention  of  the  framers  of  the  Constitution  to  deny  to 
the  higher  Courts,  both  original  and  appellate,  any  jurisdiction 
in  that  large  class  of  cases  where  tlie  relief  sought  is  not  sus- 
ceptible of  pecuniary  estimation  —  such  as  suits  to  prevent 
threatened  injury  —  respecting  the  guardianship  of  children  — 
honorary  offices,  to  which  no  salary  is  attached,  and  the  like." 
Here  we  have  a  decision  upon  the  text  of  the  Constitution 
which  contained  no  grant  in  express  terms  of  the  power  to 
hear  and  determine  the  action,  (which  was  divorce,)  and 
which,  we  are  satisfied,  conformed  to  the  exposition  of  the 
Constitution  upon  the  subject,  not  only  of  the  Courts  in  the 
administration  of  remedies  in  all  that  large  class  of  cases  where 
the  relief  sought  was  not  susceptible  of  pecuniary  estimation, 
but  also  of  the  legislative  department  from  the  time  of  the 
State's  organization.  Were  we  now  to  deny  that  under  the 
provisions  of  the  sixth  section  of  the  Sixth  Article,  as  amended, 
the  District  Courts  have  not  the  authority  to  issue  writs  of 
mandamus  and  certiorari,  we  of  consequence  would  have  to 
decide,  when  the  case  might  be  presented,  that  they  have  no 
jurisdiction  in  cases  of  divorce,  and  further  than  this  our  judg- 
ment would  be  in  effect  a  declaration  that  all  judgments  ren- 
dered in  such  large  class  of  cases,  since  the  Courts  of  this 
State  were  organized,  were  null  and  void,  for  the  reason  that 
they  were  coram  nan  jvdice.  Whatever  might  be  our  views 
of  the  subject,  were  it  res  integra,  would  not  warrant  us  at 
this  day  in  disregarding  the  exposition  given  to  this  provision 
of  the  Constitution  by  the  Courts  and  the  Legislature,  and  also 
by  the  people  in  the  adoption  of  the  amendments  to  the  Consti- 
tution, without  changing  it  in  any  essential  particular  as  to  the 
point  under  consideration. 

In  examining  the  constitutional  question  raised,  we  have 
considered  not  only  the  Constitution  as  amended,  but  also  the 
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Constitution  as  it  was  before  it  was  changed,  as  likewise  the 
judgments  of  the  highest  Court  in  the  State  pronounced  in 
subordination  to  its  provisions^  in  order  to  discover  the  objects 
contemplated  hj  the  amendments  of  the  organic  law,  and  the 
extent  and  efiPect  of  the  changes  made;  and  we  are  of  opinion 
that,  while  the  Supreme  Court  is  invested  with  original  juris- 
diction in  the  class  of  cases  enumerated,  the  District  Courts 
have  the  same  powers  over  and  respecting  this  species  of  rem- 
edy, as  they  possessed  in  like  cases,  under  the  original  Consti- 
tution, and  therefore  we  hold  the  objection  of  the  appellant  to 
the  jurisdiction  of  the  Court  below  to  be  invalid. 
Judgment  affirmed. 

Mr.  Justice  Sawyeb  expressed  no  opinion  on  the  rehearing. 


WILLIAM  T.  WALLACE  v.  VOLNET  D.  MOODY. 

Rkosdb  which  impart  CowsTBUcnvB  Nones. —  The  record  of  a  deed  «•• 
knowledged  by  an  oflBcer  not  authorized  by  the  laws  of  this  State  to  take  and 
certify  acknowledgments  of  conveyances,  copied  into  the  proper  book  of 
record  of  the  office  of  the  Cotmty  Becorder,  prior  to  the  passage  of  the  Act 
of  April  30th.  1860,  entitled  **  An  Act  supplementary  to  an  Act  entitled  an 
Act  concerning  conyeyances,**  Imparts  coostractlye  notice  of  Its  contents,  so 
far  as  they  are  copied,  to  purchasers  and  incumbrancers  subsequent  to  the 
passage  of  said  Act. 

Sams.— The  Act  of  April  Beth,  1860,  entitled  ''An  Aet  sapplementary  to  an 
Act  entitled  an  Act  concerning  conYeyanoes^**  applies  to  all  Instruments  In 
writing  then  copied  into  the  proper  books  of  record  of  the  proper  county, 
and  is  not  limited  to  such  as  by  reason  of  non-compUanee  with  some  pro- 
vision of  the  Registry  Act  failed  to  impart  notice. 

KiMEDiAL  ACTS. —  An  Act  of  a  remedial  character  should  reeelTO,  bavlng  dne 
regard  to  the  language  In  which  It  is  expressed,  a  liberal  construction,  which 
will  bring  within  Iti  scope  erery  case  which  comes  clearly  within  Its  spirit 
and  policy. 

Appeax  from  the  District  Court^  Third  Judicial  District, 
Coimty  of  Santa  Clara. 

The  facts  are  stated  in  the  opinion  of  the  Ootirt 

Palterson,  WaUaee  dt  Stow,  for  Appellant 

Constructive  notice  by  recording,  etc.,  is  a  creation  of  the 
•tatote  {MeaicTe  v,  Svnderland,  6  Cal.  315;  Dennis  v.  Burritt, 
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6  CaL  672)  ;  and  it  waa  aa  competent  for  the  lawmaker  to  sa; 
that  an  unacknowledged  deed  might  be  recorded,  and.  that  thcl 
record  should  impart  notice,  as  that  it  must  be  acknowledged 
before  a  certain  officer,  and  in  a  prescribed  manner,  etc.,  to  do 
80.  By  force  of  the  statute  all  persons  are  deemed  to  have 
notice,  though  in  fact  they  have  not  read  the  record,  nor  had 
their  attention  called  to  it,  or  had  even  been  assured  by  the 
grantee  of  a  recorded  conveyance  that  no  such  conveyance  had 
been  made  to  Mm,  or,  as  was  held  by  this  Court  in  Ricketson  v. 
Richardson,  when  the  record  of  the  mortgage  informed  the  pur- 
dhaser  that  the  mortgage  was  given  to  secure  certain  promissory 
notes  tifith  interest  (the  rate  of  interest  not  being  specified)  that 
it  imparted  notice  of  the  rate  of  interest  provided  for  in  the 
notes,  viz. :  greater  than  the  l^al  rate. 

For  similar  legislation  to  that  under  consideration,  see  Act 
of  April  11th,  1869,  Laws  of  1859 ;  Act  of  April  16,  1852 ; 
Wood's  Digest,  110,  §  1,  Art.  424;  (Watson  et  al.  v.  Mercer,  8 
Peters,  90 ;  Satterlee  v.  Mathews,  2  Id.  880 ;  see  a  similar  stat 
ute.  Laws  of  Missouri,  1847,  p.  96.) 

S^  0.  Houghton,  for  Beapondent 

It  is  conceded  by  our  opponents  that  the  Mayor  of  Balti- 
more had  no  authority  to  take  or  certify  the  acknowledgment 
of  a  deed  ao  aa  to  entitle  it  to  record,  or  to  make  it  admissible 
as  evidence. 

That  deed,  then,  waa  not  admissible  to  record,  and  the  act 
of  the  Secorder  in  copying  it  upon  a  book  of  records  in  his 
office  was  unauthorized  and  void.  (Wood's  Digest,  Art  362, 
Sec.  25.) 

The  record  being  void,  it  imparted  no  notice  whatever;  and 
tiie  effect  of  that  record  as  notice,  if  notice  at  all,  is  by  force 
of  the  Act  in  question. 

It  is  contended  by  counsel  for  appellant  that  by  force  of 
that  Act,  all  instruments  copied  into  the  books  of  record  in  the 
Kecorder's  office  at  the  date  of  the  passage  of  the  Act,  there- 
after imparted  notice  to  subsequent  purchasers  just  as  fully, 
and  to  the  same  extent,  aa  though  such  instruments  had  been 
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properly  executed,  acinowledged,  and  certified,  by  an  officer 
authorized  by  law  to  take  and  certify  acknowledgments. 

If  the  Legislature  had  intended  the  Act  to  have  any  such 
effect,  they  could  easily  have  said  so.  But  the  language  used 
to  express  the  legishtiye  will  falls  far  short  of  expressing 
any  such  intention. 

The  Act  provides  that,  all  instruments  of  writing  now 
copied  into  the  proper  books  of  record,  shall  be  deemed  to 
impart  to  subsequent  purchasers  notice,  so  far  as  and  to  the 
extent  that  the  same  may  be  found  recorded,  copied,  or  noted, 
in  the  said  books  of  record  —  not  absolutely,  however,  but 
(jnalifiedly. 

If  it  had  been  intended  to  make  them  impart  notice  without 
any  qualification,  the  subsequent  qualifying  words  would  have 
been  omitted.  That  such  was  not  the  intention  is  shown  by 
the  addition  of  the  qualifying  words,  to  wit:  "  Notwithstand- 
ing any  defect,  omission,  or  informality  existing  in  the  execu- 
tion, acknowledgment,  certificate  of  acknowledgment,'*  etc. 

That  language  means  that  by  reason  of  any  defect,  omission, 
or  informality  that  may  appear  from  the  record  in  the  execution 
of  any  deed,  it  shall  nevertheless  be  deemed  to  impart  notice. 
That  notwithstanding  any  defect,  omission,  or  informality 
appearing  in  the  acknowledgment,  the  certificate  of  acknowl- 
edgment, etc.,  it  shall  nevertheless  be  deemed  to  impart  notice. 

That,  however,  is  not  to  say  that  notwithstanding  the  instru- 
ment has  no  signature  it  shall  impart  notice,  nor  is  it  to  say 
that  if  it  has  never  been  acknowledged  it  shall  be  deemed  to 
impart  notice. 

We  submit  that  there  is  nothing  in  tiie  Act  which  dispenses 
wiUi  an  acknowledgment  any  more  than  it  dispenses  with  a 
signature. 

The  language  used  in  the  Act,  if  it  can  be  said  to  have  any 
dear  or  definite  meaning,  indicates  that  it  was  only  intended 
to  operate  upon  instruments  which  had  been  executed  or 
acknowledged;  for  if  an  instrument  never  was  executed,  or 
never  was  acknowledged,  it  is  dear  there  was  no  defect,  omis- 
non,  or  informality  in  the  executi<m  or  acknowledgment    In 
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other  words^  there  could  be  no  such  thing  as  a  defect,  omission, 
or  informality  in  a  thing,  unless  it  has  an  existenod. 

By  the  Court,  Saij^debson,  C.  J, 

This  action  was  brought  to  recover  certain  lands  in  die 
City  of  San  Jose,  in  the  County  of  Santa  Clara.  The  plain- 
tiff alleges  seizin  in  fee  on  the  7th  of  July,  1863,  and  entry 
and  ouster  by  defendant  on  the  same  day.  The  answer  denies 
the  seizin  of  the  plaintiff,  but  admits  the  possession  of  the 
defendant.  The  case  was  tried  by  the  Court  without  a  jury, 
and  after  the  findings  of  fact  and  conclusions  of  law  had  been 
filed,  the  plaintiff  moved  the  Court  to  set  aside  the  conclusions 
of  law  (they  being  in  favor  of  the  defendant)  and  substitute 
conclusions  in  favor  of  the  plaintiff.  This  motion  was 
denied  by  the  Court,  and  the  plaintiff  duly  excepted.  And 
immediately  thereafter  the  plaintiff  moved  the  Court  foi 
judgment  upon  the  pleadings  and  facts,  as  found  by  the  Court, 
in  his  favor  as  prayed  in  the  complaint  This  motion  was 
also  denied,  and  the  plaintiff  duly  excepted.  And  thereafter 
the  Court  rendered  a  judgment  in  favor  of  the  defendant 

It  appears  from  the  findings  that  on  the  10th  day  of  July, 
1649,  one  Laban  Coffin  was  seized  in  fee  as  owner  of  the  prem- 
ises in  controversy,  and  that  on  that  day  he  conveyed  the  same 
to  one  Richard  B.  Fitzgerald;  and  that  before  the  injsrtitution 
of  this  action  the  plaintiff  had,  by  mesne  conveyances,  acquired 
all  the  estate  in  said  premises  which  passed  by  the  deed  from 
Coffin  to  Fitzgerald.  This  deed  was  executed  in  the  City  of 
Baltimore,  in  the  State  of  Maryland,  and  was  acknowledged 
before  the  then  Mayor  of  that  city,  who  was  not  authorized 
by  the  laws  of  this  State  to  take  the  acknowledgments  of 
deeds.  The  deed,  however,  waa  recorded,  or  copied  into  the 
records  of  Santa  Clara  County,  on  the  26th  day  of  November, 
1850,  and  has  remained  so  copied  from  that  time  to  the  present. 
Aifter  this  action  was  commenced,  and  after  the  defendant  had 
filed  his  answer,  he  obtained  a  deed  of  the  premises  from 
Coffin,  paying  therefor  the  sum  of  one  hundred  dollars. 
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The  only  qaestioiis  presented  for  our  determination  are: 
Plrst  —  Did  the  recording  of  the  deed  from  Coffin  to  Fitzgerald 
impart  constructive  notice  of  its  existence  to  the  defendant  at 
or  before  the  date  of  his  purchase  from  Coffin?  Second  —  If 
not,  had  the  defendant  actual  notice?  We  have  not  stated 
the  facts  bearing  upon  the  latter  question,  because  the  conclu- 
sion to  which  we  have  come  upon  the  former  rc^nders  its  con- 
sideration immaterial. 

The  only  reason  assigned  why  the  recording  of  the  deed 
from  Coffin  to  Rtzgerald  does  not  impart  notice  to  subsequent 
purchasers,  is  found  in  the  fact  that  the  acknowledgment  was 
not  taken  and  certified  by  an  officer  authorized  to  do  so  under 
the  laws  of  this  State.  And  it  is  argued  that  this  defect  is 
not  cured  by  the  Act  of  the  30th  of  April,  1860,  entitled  "An 
Act  supplementary  to  an  Act  entitled  an  Act  concerning  con- 
veyances." (Statutes  of  1860,  p.  367.)  The  first  section  of 
that  Act  provides  as  follows: 

"All  instruments  of  writing  now  copied  into  the  proper 
books  of  record  of  the  office  of  the  County  Recorders  of  the 
several  counties  of  tins  State  shall,  after  the  passage  of  this 
Act,  be  deemed  to  impart  to  subsequent  purchasers  and  incum- 
brancers, and  all  other  persons  whomsoever,  notice  of  all  deeds, 
mortgages,  powers  of  attorney,  contracts,  conveyances  or  other 
instruments,  so  far  as  and  to  the  extent  that  the  same  may  be 
found  recorded,  copied  or  noted  in  the  said  books  of  record, 
notwithstanding  any  defect,  omission,  or  informality  existing 
in  the  execution,  acknowledgment,  certificate  of  acknowledg- 
ment, recording,  or  certificate  of  recording  the  same;  provided, 
that  nothing  herein  contained  shall  be  construed  to  affect  any 
ri^ts  heretofore  acquired  in  the  hands  of  subsequent  grantees 
or  assignees." 

The  foregoing  statute  was,  and  had  been  for  more  than  three 
years,  in  force  at  the  time  the  defendant  obtained  his  deed 
from  Coffin,  and  if  the  deed  from  Coffin  to  Fitzgerald  can  be 
fairly  classed  among  the  instruments  mentioned  and  described 
therein,  it  is  clear  that  the  defendant  took  his  deed  with  con- 
structive notice  of  the  prior  deed  to  Fitzgerald. 
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The  Act  in  question  is  of  a  remedial  character,  and  should 
receive,  having  due  regard  to  the  language  in  which  it  is 
expressed,  a  liberal  construction,  which  will  bring  within  its 
scope  every  case  which  comes  clearly  within  its  spirit  and 
policy.  We  are  not  to  hold  that  the  Legislature  intended  to 
discriminate  between  instruments  which  had  been  recorded, 
but  which,  by  reason  of  a  non-compliance  with  some  provi- 
sion of  the  Registry  Act,  failed  to  impart  notice  to  the  world 
of  their  contents,  but  rather  that  they  intended  to  place  all 
such  instruments  upon  a  common  footing,  unless  such  discrim- 
ination is  made  to  appear  by  language  too  clear  to  admit  of 
doubt.  There  can  be  no  reason  why  the  Legislature  should 
say  that  a  recorded  instrument  having  a  certain  defect  shall 
hereafter  impart  notice,  and  that  another  recorded  instrument 
having  some  other  defect  shall  not.  For  such  a  distinction  no 
reason  can  be  assigned,  and  counsel  for  the  respondent, 
although  insisting  that  the  distinction  has  been  made,  is  imable 
to  suggest  any  consideration  of  policy  which  could  have 
induced  its  creation  by  the  Legislature.  The  language  is 
broad  and  comprehensive.  It  includes  "all  instruments  of 
writing  now  copied,"  etc.,  ♦  *  *  "notwithstanding  any 
defect,  omission  or  informality  existing  in  the  execution, 
acknowledgment,  certificate  of  acknowledgment,  recording  or 
certificate  of  recording  the  same."  This  latter  language  is  not 
used  for  the  purpose  of  narrowing  and  restricting  the  meaning 
of  the  former,  and  creating,  by  implication,  an  exception,  as 
counsel  for  the  respondent  contends;  but  it  was  used,  on  the 
contrary,  by  way  of  enlargement  and  emphasis,  and  in  effect 
it  declares  that  there  shall  be  no  exception  to  the  rule,  bat 
that  every  instrument  "now  copied,"  etc.,  shall  impart  notioe 
to  all  the  world  of  its  contents,  so  far  as  they  are  copied,  and 
no  further. 

That  the  record  of  the  deed  from  Coffin  to  Fitzgerald,  by 
virtue  of  the  provision  of  the  foregoing  Act,  imparted  construc- 
tive notice  of  the  sale  and  conveyance  by  the  former  to  the 
latter,  we  have  no  doubt.  To  hold  otherwise  would  be  to 
defeat  the  obvious  intent  of  the  Legislature. 
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It  follows  that  the  Court  below  erred  in  its  conclusitms  of 
law,  and  that  the  plaintiff  was  entitled  to  judgment  upon  the 
facts  as  found. 

Judgment  reversed,  and  the  Court  below  directed  to  rendev 
judgment  for  the  plaintiff  as  prayed  for  in  the  complaint 

Mr.  Justice  Rhodes,  having  been  of  counsel,  did  not  par* 
ticipate  in  the  decision  of  this  case. 


JAMES  LANDERS,  and  SARAH  LANDERS  his  Wiira, 
V.  JAMES  R.  BOLTON. 

CosrvKTANCES  NOT  ACKNOWLEDGED. — CoxiTeyaDces  of  real  estate,  (except 
such  as  are  required  to  be  executed  by  married  women,)  as  between  tli« 
parties  to  them,  are  yalld  and  paa^i  the  title  without  being  acknowledged  or 
recorded, 

Bamb.— Such  conveyances.  If  acknowledged  aa  required  by  law,  are  admissibU 
in  evidence  without  further  proof;  but  if  not  bo  acknowledged,  must  be 
proved  according  to  the  ordinary  rules  of  law   applicable  to  the  subject. 

CoNTBrANCES  BY  MARRIED  WOMEN. — Conyeyances  required  to  be  executed 
by  married  women  are  not  valid,  nor  do  they  pass  any  title,  nor  can  they  be 
used  in  evidence,  unless  acknowledged   in   the   manner  prescribed  by   law. 

ScBscRiBi  Q  Witnesses  to  ▲  Conveyance. — Where  a  conveyance,  not  acknowl- 
edged, is  offered  in  evidence,  and  It  Is  proved  that  it  was  executed  by  the 
grantor  and  witnessed  by  subscribing  witnesses  out  of  the  State,  and  there 
is  no  evidence  to  show  that  the  subscribing  witnesses  were  ever  in  the  State, 
a  sufficient  presumption  is  raised  that  the  subscribing  witneses  are  not  within 
the  jurisdiction  of  the  Court  to  let  in  secondary  evidence  of  its  execution  by 
the  grantor. 

BAimwRiTiNO  OF  SuBSCitiBiNO  WITNESS. — When  the  subscribing  witness  to  % 
written  instrument  Is  beyond  the  jurisdiction  of  the  Court,  such  instrument 
Is  admissible  In  evidence  upon  proof  of  the  signature  of  the  grantor  or 
obligor,  without  proving  the  handwriting  of  the  subscribing  witness,  unless 
the  instrument  is  one  which  the  law  requires  to  be  attested  by  witnesses,  in 
which  case  proof  of  the  handwriting  of  both  parties  and  subscribing  wit- 
nesses might  be  necessary. 

Copos  OF  INSTBDMENTS  RECORDED  AS  EVIDENCE. — Coples  of  Instruments  of 
those  classes  entitled  to  record,  duly  certified  by  the  Becorder,  which  were 
copied  into  the  proper  books  of  record  of  the  proper  county,  prior  to  April 
80th,  1860,  are  admissible  .in  evidence  under  the  statute,  after  proof  that  the 
originals  are  not  under  the  control  of  the  party  offering  such  certified  copies, 
or  are  lost,  and  that  the  originals  were  genuine  instruments,  and  were  In 
truth  executed  by  the  grantor  or  grantors  therein  named,  notwithstanding 
such  Instruments  were  irregularly  recorded  by  reason  of  some  defect,  omls- 
iion,  or  informality  existing  in  the  acknowledgment  or  certificate  of  acknowl- 
edgment of  the  same. 

BxcoRD  OF  INSTBUMENTS  AS  NOTICE. — Instruments,  In  the  acknowledgment 
or  eertlflcate  of  acknowledgment  to  which  there  wai  a  defect  or  omission,  and 
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wliieh  were  copied  into  the  proper  book  of  record  In  the  proper  county  prior 
to  the  30th  day  of  April.  1860,  impart  to  purchaaera  and  Incumhrancers 
becoming  such  after  said  date,  notice  of  their  contents,  the  same  as  thousli 
the  acknowledgment  and  certificate  had  been  in  dne  form  of  law. 

BEROxt  NOT  Prbsumed. — ^The  presumptions  of  law  are  all  in  favor  of  the  cor- 
rectness of  the  judgment  of  the  Court  below.  Brror  will  not  be  presumed, 
but  must  be  shown  affirmatiyely. 

Dbkial  or  Allegation  in  Swobn  Plbadinos. — An  allegation  In  a  sworn 
answer  that  "  on  the  24th  day  of  March,  1862,  the  said  French  and  Robin- 
son, by  deed  duly  executed,  acknowledged,  and  recorded,  conveyed  said 
premises  to  this  defendant  for  the  sum  of  seven  thousand  seven  hundred 
and  fifty  dollars/'  Is  not  denied  by  a  statement  in  the  replication  that  '*  the 
plaintiffs  further  deny  that  said  French  and  Robinson,  or  either  of  them, 
conveyed  said  premises  to  the  defendant  for  the  som  of  seven  thousand 
seven  hundred  and  fifty  dollars,  or  for  any  other  sum."  Such  denial  tM  a 
mere  denial  that  French  and  Robinson  conveyed  the  premises,  without  deny- 
ing the  facts  which  constitute  the  conveyance;  besides.  It  does  not  deny  the 
conveyance — the  material  fact — ^but  only  a  conveyance  for  a  conMderation. 
Under  such  denial  the  party  making  the  averment  is  not  required  to  offer 
his  deed  In  evidence  on  the  trial.  The  allegation  of  the  answer  is  deemed 
admitted  under  the  provisions  of  the  statute. 

Po5«»RflsioN  undbb  Unbbcorded  Dbbd  Noticb  of  Titlb. —  One  who  pnrcbases 
and  obtains  a  conveyance  of  land,  at  the  time  In  the  open  and  notorions 
possession  of  another  who  has  a  prior  deed  not  acknowledged  or  recorded, 
executed  by  the  same  grantor.  Is  not  a  bona  fide  purchaser.  The  possession 
of  the  one  having  the  older  unrecorded  deed  is  notice  of  his  title. 

Junior  Purchaser  must  but  in  Good  Faith  and  withodt  Noticb. —  In  a 
suit  to  try  the  title  to  land  between  two  who  are  purchasers  from  the  same 
grantor,  where  the  oldest  deed  is  neither  acknowledged  or  recorded,  the  one 
claiming  under  the  prior  unacknowledged  and  unrecorded  deed  will  prevail, 
unless  the  fact  appears  that  the  second  purchaser  bought  without  notice  for 
a  valuable  consideration.  It  is  not  snfliclent  for  the  second  purchaser  that 
there  Is  no  finding  of  fact  or  evidence  on  the  subject,  but  the  fact  must  be 
made  to  appear  aflirmatlvely. 

Possession  of  Tbnant. — ^The  possession  of  a  tenant  is  notice  of  the  title  of 
his  landlord. 

Deed  to  Married  Woman. — A  deed  of  land  to  a  married  woman  which  shows 
upon  its  face  the  payment  of  a  money  consideration  is  prima  fade  evidence 
that  the  land  conveyed  thereby  Is  the  common  property  of  the  husband  and 
wife,  and  subject  to  the  absolute  control  and  disposition  of  the  husband. 

Evidence  of  Title  in  a  Person  not  a  Party  TO  the  Action'. — In  an  action 
In  which  plaintiff  claims  title  to  land  under  a  deed  executed  by  a  married 
woman  to  him,  If  the  deed  to  such  married  woman,  tlie  grantor,  shows  upon 
Its  face  the  payment  of  a  money  consideration  for  the  land,  the  defendant 
may  introduce  In  evidence  a  prior  deed  made  by  the  husband  of  said  married 
woman,  the  grantor,  to  a  person  not  a  party  to  the  action,  to  show  that 
nothing  passed  by  the  deed  from  the  wife  to  plaintiff. 

Query  t—l>oM  the  record  of  a  deed,  executed  by  the  grantor  by  his  attorney 
in  fact,  which  is  duly  acknowledged  and  recorded.  Impart  notice  without  a 
record  of  the  power  of  attorney  t 
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Appsai.  from  the  District  Court,  Fourth  Judicial  Digtriet, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Bennett  d  Love,  for  AppeUants. 

A  possessory  title  alone  is  sufficient  to  sustain  this  action. 
Possession  alone  is  required  by  the  statute.  (Sec.  254  of  Prac. 
Act)  This  the  plaintiffs  had,  and  .this  is  sufficient  to  give 
them  a  standing  in  Court 

Unless,  then,  the  defendant  Bolton  has  shown  some  superior 
title,  the  plaintiffs  ought  to  maintain  their  action.  The  only 
way  in  which  Bolton  could  show  a  superior  title  was  by 
deducing  from  Maria  B.  Gimmy  to  himself  a  better  right  than 
the  plai^itiffs  possess ;  for  Maria  B.  Gimmy  is  admitted  to  have 
been  the  owner  in  fee  in  the  year  1850. 

The  defendant  claims  through  a  power  of  attorney  pre- 
tended to  have  been  executed  by  Maria  B.  Gimmy.  who  is 
admitted  to  have  been  the  owner  of  the  lot,  to  John  G. 
Gimmy. 

In  relation  to  this  power  of  attorney,  we  say:  First  —  The 
power  of  attorney,  even  though  it  had  been  proved  to  have  been 
executed,  is  a  nullity. 

It  is  not  acknowledged  as  required  by  statute.  (Wood's 
Dig.  p.  100,  ArtB.  838,  340-344,  847,  858,  361,  868,  364.) 

Our  statute  respecting  conveyances  and  their  acknowledg- 
ment is  essentially  different  from  the  statutory  provisions  of 
those  States  in  which  it  has  been  held  that  a  deed  was  good 
between  the  parties,  though  insufficiently  asknowledged. 

The  statute  of  New  York  (1  K.  S.  731,  Sec.  137,)  provides 
that ''  every  grant  in  fee,  or  of  a  freehold  estate,  shaU  be  sub- 
seribed  and  sealed  by  the  person  from  whom  the  estate  or  inter- 
est conveyed  is  intended  to  pass,  or  his  lawful  agent" 

Now  die  language  of  the  New  York  statute,  in  respect  to 
^signing  and  sealing,"  is  no  stronger  than  our  statute  in 
napeet  to  ^^acknowledgment;"  and  yet  no  one  would  doubt 
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that  under  the  New  York  statute,  both  signing  and  sealing  are 
indispensable  requisites  to  a  deed  conveying  real  estate. 

By  parity  of  reasoning,  equally  indispensable  is  an  acknowl- 
edgment under  the  statute  of  this  State. 

The  statute  of  our  own  State,  like  the  statutes  of  all  the 
States,  requires  certain  formalities  to  be  complied  with  in  the 
conveyance  of  real  estate  by  married  women  —  such  as  an 
acknowledgment  separate  and  apart  from  their  husbands,  etc. 

It  is  unnecessary  to  cite  authorities  to  establish  the  position 
that,  as  a  general  proposition,  an  instrument  executed  by  a 
married  woman  would  not  operate  as  a  conveyance,  unless  the 
requirements  of  the  statute  are  strictly  complied  with.  The 
very  point  is  decided  in  Selover  v.  American  Rvssian  Com.  Co., 
7  Cal.  266;  Kendall  v.  Miller,  9  Cal.  591;  Pease  v.  Barbiers, 
10  Cal.  436;  Morrison  v.  Wilson  and  Wife,  18  Cal.  494;  Mott 
V.  Smith,  16  Cal.  556. 

All  these  decisions  go  to  this  one  point:  that  where  a  stat- 
ute requires  any  particular  formality  in  the  execution  of  an 
instrument  conveying  real  estate,  or  where  the  statute  requires 
the  acknowledgment  of  a  deed  to  be  taken  before  a  particular 
officer,  the  instrument  does  not  pass  the  tifle  to  the  real  estate 
sought  to  be  conveyed,  unless,  in  the  one  case,  the  formality 
be  complied  with,  and  in  the  other  case,  the  acknowledgment 
be  taken  before  the  proper  officer. 

Now,  no  statute  can  be  expressed  in  stronger  language  than 
is  used  in  section  three  of  the  Act  concerning  oonveyances: 
"  Every  conveyance  in  writing,  whereby  any  real  estate  is  con- 
veyed or  may  be  affected,  shall  be  acknowledged  or  proved,  and 
certified  in  the  manner  hereinafter  provided." 

And  all  the  other  sections  of  the  same  Act,  by  the  language 
used,  go  to  corroborate  the  construction  of  section  three  for 
which  we  contend. 

In  corroboration  of  our  position,  we  cite  the  easea  of  The 
Lessee  of  Christian  Oood  v.  Elizabeth  Zercher,  13  Ohio,  864, 
Meddock  v.  Williams,  Id.  877,  and  18  Ohio,  148,  and  14  Ohio, 
431. 

The  authorities  all  sustain,   in  unequivocal  language,  the 
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position  which  we  ooeapy;  that  is,  they  insist,  when  a  statuljd 
is  peremptory,  it  mnst  bo  obeyed  —  that  when  it  says  a  thiqg 
''shall"  be  done,  it  must  be  done;  that  when  it  says  "every 
conveyance  *  *  *  whereby  any  real  estate  is  conveyed 
or  may  be  affected,  shall  be  acknowledged  *  ♦  *  in  tho 
manner  prescribed,"  such  conveyance  must  be  acknowledged 
in  the  manner  required,  and  if  it  be  not  so  acknowledged,  tbeii 
no  title  passes. 

The  counsel  opposed  cited  Swan's  Digest  of  the  QhJjo 
Statutes,  and  the  citation  only  confirms  our  position.  For 
the  language  of  that  statute  ia  by  no  means  so  positive  ami 
imperativo  as  the  language  of  bur  own  statute;  and  yet  the 
Ohio  decisions  hold  that  unless  the  statute  be  strictly  complied 
with,  no  title  passes. 

The  Court  well  undeistands  that  at  oomioon  law  all  eo^ 
veyances  of  real  estate  were  made  without  writing.  Livery 
of  seizin  was  then  the  only  formality  to  be  observed.  Heal 
estate,  like  personal  property,  was  transferred  by  parol.  But, 
it  was  found  that  this  laxity  of  proceeding  opened  the  door  to 
fraud,  and  other  inconveniences,  rendered  the  titles  to  real 
estate  insecure  and  difficult  to  be  ascertained,  and  had  a  t^ii* 
ieacj  to  prevent  the  transfer  of  real  property  from  man  to 
man,  and  therefore  the  Legislature  interfered  for  the  purpose 
of  compelling  transfers  of  land  to  be  made  in  the  regular  and 
fonnal  manner  pointed  out  by  statute. 

At  first,  the  English  Parliament  simply  required  deeds  c(^ 
yeying  real  estate  to  be  signed  and  sealed.  Our  statutes,  aB 
well  as  the  statutes  of  all  the  other  States,  and  even  of  Eng- 
land at  the  present  day,  have  gone  much  further,  and  requireil 
a  conveyance  of  real  estate,  not  only  to  be  in  writing  and 
nnder  seal  as  a  general  thing,  but  also  to  be  acknowledged 
before  some  competent  (Mcqt.  And  we  might  as  well  say 
that  we  can  waive  the  statute  entirely,  and  go  back  to  the  ola 
common  law  mode  of  transferring  land  by  parol  and  livery  of 
seizin,  as  to  contend  that  we  ca,Q  waive  any  one  part  of  thi3 
express  and  positive  requirements  of  the  statute. 
The  opunsel  opposed  has  said  that  everj  contract  is  good 
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and  valid  between  the  parties.  We  say  it  is  not,  when  the 
statute  requires  in  precise  terms  that  such  contract  shall  be 
executed  in  a  particular  way,  or  before  a  given  officer,  and  it 
is  not  executed  in  such  way  or  before  such  officer. 

In  illustration  of  our  position  we  have  cited  Mayham  v. 
Coombs  et  al,,  14  Ohio,  428,  431.  The  case  last  cited  arose 
upon  the  construction  of  the  Ohio  statute,  which  uses  the  same 
imperative  language  with  our  own.  The  language  of  the 
Ohio  statute  is  that  ^^  mortgages  shall  take  effect  from  the 
time  they  are  reoorded.''  The  Court  holds  that  a  mortgage 
has  no  effect  even  as  between  the  parties,  until  the  same  shall 
have  been  recorded  —  just  as  we  claim  that  a  deed  or  power  of 
attorney  has  no  effect  unless  it  has  been  acknowledged  before 
the  officer  prescribed  by  the  statute. 

We  have  been  unable  to  find  any  decisions  in  our  Stato 
which  have  settled  this  point  in  opposition  to  our  views. 
There  are  some  dicta  looking  that  way,  but  nothing  which 
can  be  considered  as  binding  on  this  Court  on  the  principle 
of  dare  decisis,  or  which  ought  to  preclude  the  Court  from 
taking  it  up  and  determining  it  as  a  new  question.  {Selover  v. 
Am.  Russ.  Co.  7  Cal.  266 ;  Kendall  v.  Miller^  9  Id.  691 ;  Pease 
V.  Barbiers,  10  Id.  436 ;  Morrison  v.  Wilson  and  Wife,  18  Id. 
494;  Mott  v.  SnUth,  16  Id.  566.) 

But  even  conceding  that  we  are  wrong  on  this  point,  we 
then  contend  further :  That  no  power  of  attorney  from  Maria 
B.  Gimmy  to  John  Q.  Gimmy  was  proved. 

The  original  was  not  produced.  It  became  necessary,  then, 
to  prove  it,  if  at  all,  according  to  the  established  rules  of 
proving  documents  by  secondary  evidence.  The  counsel 
endeavored  to  prove  it  by  secondary  evidence,  but  signally 
failed. 

The  rules  are  well  settled  that  where  there  is  a  subscribing 
witness  to  a  sealed  institunent,  the  order  of  evidence  is  as  fol- 
lows, to  wit: 

1st.  The  witness  must  be  produced  if  practicable. 

2d.  If  he  cannot  be  produced  it  must  be  proved  that  he  is 
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dead,  or  out  of  the  State,  or  that  yigorous  and  zealous  efForta 
have  beeD  made  to  find  him. 

3d.  After  the  above  proof  has  been  given,  then  his  hand- 
MTiting  may  be  proved. 

4tfa.  If  proof  cannot  be  given  of  his  handwriting,  it  must 
be  shown  that  due  diligence  has  been  used  to  procure  such 
proof. 

5th.  After  all  these  stages  have  been  gone  through  with, 
then,  and  not  till  then,  may  proof  be  given  of  the  handwriting 
of  the  party. 

The  above  rxiles  will  be  found  in  Jackson  v.  Wdldron,  13 
Wend.  17S,  180,  183,  196-200.  And  see  particularly  the  opin- 
ion of  Senator  Tracj^  commencing  on  page  one  hundred  and 
ninety-six;  and  the  opinion  of  tbo  Chancellor  in  the  same  case 
agrees  with  Senator  Tracy.  (See  also  Pelletreau  v.  Jackson, 
11  Wend.  Ill,  123-4.) 

Losee  v.  Losee,  2  Hill,  609,  et  seq.,  shows  the  reason  of  the 
rale — which  is,  that  evidence  may  be  given  of  subscribing 
witness'  bad  character,  to  overcome  the  legal  conclusions  de- 
dncible  from  the  fact  of  his  being  a  subscribing  witness. 

Jaclcsan  v.  Wager,  5  Cow.  283,  shows  that  both  subscribing 
witnesses  must  be  accounted  for.  (See,  also,  to  same  point, 
Jackson  v.  Cody,  9  Cow.  140.) 

The  counsel  opposed  may  cite  in  connection  with  his  answer 
to  this  branch  of  our  argument,  Greenleaf  s  Evidence,  575. 
But  Oreenleaf  cites  no  authority  whatever  for  one  portion  of 
the  question  under  consideration,  and  for  the  rest  nothing  but 
a  case  in  22  Pickering,  p.  90.  Oreenleaf  s  law  may  possibly 
be  Massachusetts  law,  though  that  is  very  doubtful.  But  in 
this  State  we  have  adopted  the  common  law,  and  that  is  the  law 
which  the  New  York  cases  cited  are  based  upon  and  enforce. 
The  question,  then,  comes  down  to  this:  Which  set  of  an- 
tiipritiee  are  the  best  and  most  accurate  exponents  of  the  com- 
mon law  of  England  TT- the  case  in  22  Pickering,  and  Green- 
leaf,  or  the  wdl  considered  cases  in  the  New  York  Reports 
above  cited  by  us  I    We  say,  by  all  means,  the  latter.    Besides, 
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the  case  in  Pickefring,  on  which  Greenleaf  relies,  is  altogether 
different  from  ours,  and  is  not  a  case  in  point. 

We  claim  that  the  proof  of  the  power  of  attorney  was  de- 
fective in  the  following  respects : 

1st.  The  non-production  of  the  witnesses  was  not  accounted 
for.  Showing  that  they  were  out  of  the  State  ten  or  twelve 
years  ago,  was  wholly  insufficient  under  the  circumstances  of 
this  cds^:  Inquiries  should  have  been  made  for  them  here,  within 
the  jurisdiction  of  the  Oourt. 

2d.  No  effort  was  made  to  prove  the  handwriting  of  either  of 
the  subscribing  witnesses.  This  is  absolutely  necessary,  as  the 
authorif  les  cited  prove  beyond  question. 

Sd.  A  tenant  may  show  not  only  that  his  landlord's  title  has 
terminated,  but  that  his  attornment  was  made  through  mistake 
or  fraud.  Landers'  agreement  with  Mead  and  Bobinson,  by 
which  he  undertook  to  pay  rent  to  them,  was  made  through  mis- 
take, at  least,  if  not  through  fraud.  The  mistake  was  that  Lan- 
ders supposed  that  Mead  and  Bobinson  were  the  real  and  legal 
owners  of  the  premises,  when,  in  truth,  they  had  no  right,  title, 
or  interest  in  or  to  such  premises. 

The  following  authorities  illustrate  our  position:  Taylor's 
Landlord  and  Tenant,  pp.  498-496,  Sees.  705-707 ;  McDevitt 
V.  Sullivan,  8  Cal.  596;  8  Bam.  &  Ores.  471;  15  Eng.  O.  L. 
284;  Chitty  on  Contracts,  295,  296;  6  Taunton,  202;  11 
Vt  323,  and  note;  1  Bing.  38,  890;  6  Tenn.  682;  Jackson  v. 
Newton,  18  J.  B.  355 ;  Jackson  v.  Cureder,  1  Johns.  363« 

Daniel  Rogers,  for  Bespondents. 

Before  the  tenant  can  set  up  any  claim  to  the  premises,  he 
must  first  surrender  the  possesion.  This  cannot  be  avoided 
by  the  fact  that  the  appellants  were  in  possession  at  the  time 
they  accepted  the  lease.  If  the  tenant  was  not  induced,  by 
fraud  or  mistake  to  accept  the  lease,  he  cannot  resist  a  recov- 
ery of  the  premises,  much  less  avail  himself  of  such  a  posses- 
'sifen  to  support  an  action  toquiet  title. '  Without  proof  of  fraud 
or   mistake,   the  lease,   although  made  to   tbe   lessee  while 
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in  possession  of  the  pramses,  is  followed  "hj  all  the  inoidenta 
of  a  lease  under  which  the  lessee  goes  into  possession.  Thia 
rale,  than  which  none  is  l>ett6r  established,  which  preventa 
the  tehant  controverting  the  title  of  his  landlord,  applies  as 
well  when  that  title  is  l^al  or  equitable,  perfect  or  imperfect ' 
(McKune  v.  Montgomery,  9  Cal.  676;  Cooper  v.  Bmith,  8 
Watts,  540;  Tendro  v.  Oushman,  6  Wis.  279;  Ingraham  t. 
Baldwin,  5  Sel.  45 ;  Thayer  v.  The  Society  of  United  Brethren, 
8  Harris,  60, ) 

The  appellants  are  also  estopped  from  denying  the  respond- 
ent's title,  by  reason  of  their  being  parties  to  the  foreclosure 
proceedings  instituted  by  the  vendors  of  the  respondent 

The  appellants  cannot  now,  in  a  suit  brought  to  recover  the 
property  by  the  vendee  of  the  purchaser  under  a  decree 
of  foreclosure  and  sale  of  mortgaged  premises,  set  up  defenses 
which  they  failed  to  urge  in  the  original  suit  Having  sub- 
mitted to  those  proceedings  in  silence,  the  parties  defendants 
(the  appellants  here  to  that  suit  cannot  now  be  heard 
to  impeach  the  title  which  resulted  from  them.  Landers  being 
the  mortgagor,  in  an  action  for  the  recovery  of  the  premises 
would  be  estopped  from  denying  that  he  had  title  at  the  time 
of  the  execution  of  the  mortgage,  nor  could  he  be  permitted 
to  set  up  title  in  a  stranger.  {Redman  v.  Bellany,  4  Cal.  247 ; 
Jackson  v.  Hoffman,  9  Cow.  271;  Barber  v.  Harris,  16  Wend. 
615.) 

After  foreclosure  and  sale  under  a  decree  for  that  purpose, 
the  mortgagor  is  estopped  setting  up  an  after  acquii^ed  title 
against  the  purchaser  who  was  the  mortgagee,  and  those  daim- 
bg  under  him.  In  the  present  case,  the  mortgage  given  by 
appellant  was  not  upon  any  particular  estate,  nor  on  any  right 
thereto,  but  was  upon  the  property.  This  Court  has  decided, 
in  Clark  v.  Baker,  14  Cal.  609,  iiiat  the  thirty-third  section  of 
the  Act  concerning  eonveyanees  applies  to  mortgages  equally 
as  to  conveyances. 
v^  z2Lvi.-*«ae 
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Sharp  &  Lloyd,  also  for  Bespondenta. 

Suppose  Maria  B.  Giminy  had  the  title  when  she  made  the 
deed  to  Anna  ML  Gimmy,  then  whatever  passed  by  that  deed, 
having  been  acquired  by  purchase  during  oovertore,  would 
have  vested  as  the  common  property  of  Anna  M.  Ginuny  and 
her  husband  John  G.  Ginuny,  and  he  would  have  had  a  ri^t 
to  dispose  of  it  as  he  did  to  McCarty  on  the  J.Bt  of  March, 
1861.  This  would  have  left  nothing  to  pass  by  the  subsequent 
deed  from  Anna  M.  Gimmy,  April  8th,  1862,  to  Sarah  Lan- 
ders. {Mott  ▼.  Smith,  16  CaL  533 ;  Piriey  v.  Eiggina,  16  CSal. 
127.) 

But,  say  appellants,  this  cannot  avail  respondent  unless  he 
connects  himself  with  McCarly's  title.  We  reply,  that  the 
question  here  is  not  who  has  the  best  title,  appellants  or  respond- 
ent, but  simply  whether  appellants  have  the  legal  title  and 
should  be  quieted ;  whether,  in  fact,  the  allegations  of  their  com- 
plaint are  trua 

Moreover,  if  McCarty  became  entitled,  and  nothing  passed 
to  Sarah  Landers,  neither  she  nor  her  husband  have  any  right 
to  complain  or  seek  any  relief,  and  thus,  having  no  privity  with 
the  title,  cannot  question  the  mesne  conveyances  under  which 
respondent  claims.     (Rix  v.  Beed,  19  Cal.  576.) 

Appellants  are  not  in  position  to  question  the  title  of  re- 
spondent to  the  premises  in  controversy,  but  are  forerei* 
estopped  to  deny  the  same. 

First  —  Because  of  the  tenanqr;  the  law  is  so  plain  and  well 
settled  we  deem  it  unnecessary  to  cite  authorities  to  the  effect 
that  the  tenant  cannot  dispute  the  title  of  his  landlord. 

As  before  observed,  there  is  nothing  in  the  record  tending  to 
show  any  fraud  or  imposition  by  any  person  upon  appellants, 
or  either  of  them,  in  connection  with  the  lease  or  tenancy,  or 
that  the.  title  had  passed  oat  of  respondent  They  both  occu- 
pied the  premises  under  it,  and  according  to  their  sworn  alle- 
gations in  the  complaint,  made  improvements  upon  the  property 
with  their  joint  funds.  Besides,  the  leasehold  interest  they 
hdd  was  their  common  property,  and  she,  equally  with  her 
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husband,  was  bound  bj  the  lease  as  tenant,  and,  equally  with 
him,  estopped  from  dispnting  the  title  of  respondent 

Second  —  Appellants  are  estopped  by  the  decree  of  fore- 
dosiure  and  the  Sheriff's  deed  in  execution  thereof. 

That  both  are  estopped  from  setting  up  an  outstanding  title 
dnring  the  life  of  the  mortgage,  we  think  has  been  well  set- 
tled in  this  State.    (Clark  v.  Baker,  14  OaL  626.) 

By  the  Court,  Sawteb,  J. 

This  appeal  is  from  a  judgment  dismissing  the  complaint  in 
an  action  to  quiet  title,  and  from  the  order  denying  a  new  triaL 
The  facts  found  by  the  Court  below  are  amply  sufficient  to 
jvastify  the  judgment,  and,  unless  some  error  appears  from  the 
statement  to  have  been  committed,  which  entitles  the  plaintiff 
to  a  new  trial  on  the  issues  of  fact,  the  judgment  must  be 
affirmed. 

The  plaintiffs  claim  title  in  the  wife.  It  was  admitted  by 
the  parties  that  on  December  6,  1860,  title  in  fee  simple  to 
the  premises  in  question  was  in  one  Maria  B.  Gimmy.  Plain- 
tiffs proved  occupancy  by  themselves  since  1852;  that  they 
erected  the  improvements  on  the  land;  that  the  value  of  tfa« 
premises  is  from  twenty  thousand  dollars  to  twenty-five  thou- 
sand dollars;  that  Maria  B.  Oimmy  on  the  23d  of  January, 
1857,  executed  a  conveyance  of  the  premises  to  Anna  M. 
Gimmy,  who  was  then  the  wife  of  John  G.  Ginmiy,  for  the 
consideration,  as  expressed  in  the  deed,  of  one  diousand  dol- 
lars; that  on  the  10th  day  of  March,  1862,  (about  a  month 
before  the  commencement  of  this  suit,)  said  Anna  M.  Gimmy 
(who  had  then  heen.  divorced  from  her  husband,  John  G.  Gimmy,) 
executed  in  favor  of  the  plaintiff,  Sarah  Landers,  a  convey- 
ance of  the  said  premises,  purporting  to  be  a  gift,  and  then 
rested.  The  defendant  offered  testimony  to  show,  and  the 
Court  found  the  following  facto:  First,  title  in  Maria  B. 
Ginmiy,  as  before  stated ;  Second,  the  execution  of  a  power  of 
attorney  by  Maria  B.  Ginmiy,  in  the  State  of  Pennsylvania, 
en  the  3d  of  Pebruary,  1852,  to  her  son,  John  G.  Gimmy, 
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authorizing^ him  to  sell  and  convey  said  lands — «aid  power 
of  attorney  being  witnessed,  but  not  duly  acknowledged  or 
proved  so  as  to  entitle  it  to  record;  Third,  a  sale  and  con- 
veyance on*  July  15,  1852,  from  Maria  B.  Qimmy  by  her  said 
attorney,  John  G.  Gimmy,  under  said  power  to  Joseph  L.  Eeed 
for  twelve  hundred  dollars;  Fourth,  an  attachment  suit  in  the 
Superior  Court  of  San  Francisco,  commenced  August  6,  1852, 
by  John  W.  Robinson  and  Stephen  Mead  against  said  Reed; 
Fifth,  a  judgment  in  said  suit  August  17,  1852,  for  seven  him- 
dred  and  seventy-six  dollars ;  Sixth,  execution  on  said  judgment 
and  sale  of  said  premises  thereon  to  said  Robinson  and  Mead, 
and  March  12,  1858,  a  Sheriff's  deed  to  Robinson  and  Mead  in 
pursuance  of  said  sale;  Seventh,  March  15,  1853,  a  sale  and 
conveyance  by  Robinson  and  Mead  for  two  thousand  dollars 
to  said  James  Landers,  one  of  the  plaintiffs,  wh6  (Eighth,)  at 
the  time  of  said  sale  was,  and  who  had  been  for  a  year  prior 
thereto,  in  the  actual  occupanay  of  said  premises;  Ninth,  at 
same  time  a  mortgage  back  by  said  Landers  to  said  Robinson 
and  Mead  to  secure  said  two  thousand  dollars  purchase  money; 
Tenth,  December  30,  1856,  a  suit  commoDLoed  in  the  Twelfth 
District  Court  by  said  Robinson  and  Mead  against  said  plain- 
tiffs and  others  (Maria  B.  Gimmy  not  being  made  a  party)  to 
foreclose  said  mortgage,  and  a  decree  for  foreclosure  and  sale 
entered  therein  January  5,  1858,  for  three  thousand  seven 
hundred  and  ninety-six  dollars;  Eleventh,  January  80,  1858, 
a  sale  of  said  lands  by  the  Sheriff  under  the  decree  to  Robin- 
son and  Mead  for  four  thousand  three  hundred  dollars,  and  a 
Sheriff's  deed  thereon  to  Robinson  and  Mead  September  2, 
1858;  Twelfth,  a  continued  occupancy  by  Landers  of  said 
premises  till  the  execution  of  said  Sheriff's  deed  last  named,  at 
which  time  he  entered  into  an  agreement  with  Robinson  and 
Mead  at  a  specified  monthly  rent,  to  occupy  thereafter  as  their 
tenant,  and  under  such  agreement  continued  to  occupy  said 
premises  as  tenant  of  said  Robinson  and  Mead,  and  their  gran- 
tees paying  the  stipulated  rent  till  about  the  month  of  March, 
1862,  when  said  Landers  for  the  first  time  repudiated  the  title 
of  said  !&)binson  and  Mead  and  set  up  title  in  said  Sarah  Laa- 
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ders;  Thirteenth,  November  1^  1861,  a  conveyance  by  said 
Mead  of  his  undivided  half  to  Joseph  M.  French,  and  on  March 
SO,  1862,  a  conveyance  by  said  French  and  Bobinson  to  defend- 
ant, Bolton  ;Fourteenth,  March  6,  1861,  a  conveyance  of  said 
prenuses  by  John  G.  Gimmy,  still  the  husband  of  Anna  M. 
Gimmy,  but  pending  a  suit  for  divorce,  to  William  McCarfy 
for  a  consideration  expressed  of  three  thousand  dollars. 

Upon  these  facts  the  title  is  clearly  in  defendant  Bolton. 
We  do  not  understand  that  this  proposition  is  seriously  contro- 
verted. But  it  is  insisted  that  the  testimony  upon  which  the 
second  finding  is  based  was  improperly  admitted,  and  if  admis- 
sible, that  it  is  insufficient  to  sustain  the  finding.  The  power 
of  attorney  from  Maria  B.  Gimmy  to  John  G.  Gimmy  was  not 
acknowledged  before  a  proper  officer,  and  for  that  reason  it 
was  not  regularly  recorded.  The  acknowledgment  being  void, 
it  is  contended  that  the  instrument  is  a  nullity,  and  conferred 
no  power  whatever  on  John  G.  Gimmy  to  convey  the  land, 
and  various  proviiocms  of  the  ^'  Act  oonceming  conveyances  " 
are  cited  to  SQStain.  this  view. 

We  have  carefully  examined  the  several  sections  of  the  Act, 
and  are  satisfied  that  a  conveyance,  as  between  the  parties  to 
it,  is  valid,  and  passes  the  title  without  acknowledgment  or 
record.  And  this  was  the  opinion  of  the  Court  in  Bichs  v. 
Reed,  19  CaL  658.  The  acknowledgment  is  only  the  mode 
provided  by  law  for  authenticating  the  act  of  the  parties,  so  as 
to  entitle  the  instrument  to  record  and  make  it  notice  to  sub- 
sequent purchasers,  and  to  entitle  it  to  be  read  in  evidence 
without  other  proofs.  If  purchasers  neglect  to  have  their 
deeds  properly  authenticated  and  recorded,  they  will  be  liable 
to  have  their  title  divested  by  subsequent  conveyances  to  inno- 
cent parties,  and  to  the  further  inconvenience  of  being  com- 
pelled to  prove  their  execution  when  called  upon  to  put  them 
b  evidence.  By  sections  ten,  eleven,  fourteen,  and  other  sec- 
tions of  the  Act^  the  ezecuticm  of  the  conveyance  may  be  proved 
by  the  subscribing  witnesses,  and  when  the  subscribing  wit- 
nesses are  dead  or  cannot  be  had,  the  end  may  be  accom- 
plished by  proving  the  handwriting  of  the  parfy  and  of  the 
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subscribing  witnesses  by  other  witneeses;  and  upon  tftidk 
proof  the  officer  may  make  his  certificate  thereof,  and  the 
instrument  thereafter  becomes  entitled  to  record  and  to  be  read 
in  evidence  without  further  proof;  and  this  may  be  done  years 
after  the  actual  making  of  the  deed,  and  even  after  the  par- 
ties and  witnessess  to  it  are  dead.  If  the  theory  of  the  appel- 
lant is  correct,  the  instrument  is  an  absolute  nullity  until  it  is 
proved,  but  upon  proof  ex  parte  by  witnesses,  without  any 
further  act  of  the  party,  and  wholly  independent  of  his  voli- 
tion, and  even  against  his  will,  a  conveyance  is  created.  And 
a  conveyance  may  be  created  for  him,  by  a  proper  officer  and 
competent  witnesses,  long  after  he  is  dead,  out  of  a  paper 
void  when  it  passed  beyond  his  control.  So  also  a  party  might 
call  the  subscribing  witnesses  and  fully  prove  an  unacknowl- 
edged deed  in  Court,  and  the  Court  would,  upon  the  appellant's 
theory,  be  compelled  to  rule  out  the  deed  on  the  ground  that 
it  was  a  nullity;  but  the  Judge,  having  heard  the  testimony, 
might  annex  his  certificate  thereto,  and  it  would  at  once  become 
a  deed,  and  upon  such  certificate  be  admissible  in  evidence 
without  farther  proof.  It  seems  to  us  that  the  appellant's  con- 
struction would  lead  to  absurd  results. 

Section  thirty-one  provides  that  neither  llie  certificate  of 
acknowledgment,  or  of  proof,  shall  be  conclusive^  but  may  be 
rebutted;  and  section  thirty-two,  that  if  it  shall  be  made  to 
appear  '^  that  any  such  proof  was  taken  upon  l^e  oath  of  an 
incompetent  witness,  neither  such  conveyance  or  instrument, 
nor  the  record  thereof,  shall  be  received  in  evidence  until  estab- 
lished by  other  competent  proof.** 

In  such  a  case  the  certificate  of  acknowledgment  or  proof 
upon  rebutting  the  prima  facie  case  becomes  a  nullity,  as  being 
false  or  unauthorized,  and  the  deed  stands  as  if  ikere  was  no 
certificate.  But  the  deed  is  nevertheless  good  under  the  Act, 
and  when  "established  by  other  competent  proof,"  is  author- 
ized to  be  received.  It  is  apparent  from  these  several  pro- 
visions of  the  Act,  that  the  deed  exists  as  a  valid  instrument 
without  any  acknowledgment  or  proof;  but  to  entitle  it  to 
record,  or  to  be  read  in  evidence  without  further  proof,  it  must 
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be  authenticated  in  the  mode  prescribed.  (See,  also,  Sections 
18,  29.)  It  would  be  singular  indeed  if  the  Legislature  should 
provide  that  certain  proofs  made  ex  parte  and  certified  by  any 
one  of  a  large  number  of  officers,  should  be  sufficient  to  author^ 
ize  an  instrument  in  writing  to  be  read  as  evidence  of  a  con* 
veyance  of  land,  while  the  same  proofs  made  in  open  Court 
on  the  trial  of  a  cause,  with  the  benefit  of  cross  examination, 
should  be  insufficient  The  question,  in  our  opinion,  is  one  of 
preliminary  proof.  If  acknowledged  or  proved  in  pursuance 
of  the  statute,  the  instrument  is  admissible  without  further 
proof.  If  not,  it  must  be  proved  according  to  the  ordinary 
mlee  of  law  applicable  to  the  subject 

The  view  we  have  taken  accords  with  the  legislative  oon- 
struction  of  the  Act,  as  manifested  in  the  supplementary  Act^ 
of  1860  and  1863.  (Laws  of  1860,  p,  867 ;  Laws  of  1863, 
p.  760.)  The  Act  of  1860,  section  one,  provides,  that  "  all 
instruments  of  writing  now  copied  into  the  proper  books  of 
record  of  the  office  of  the  County  Becorders  of  the  several 
counties  of  this  State  shall,  after  the  passage  of  this  Act,  be 
deemed  to  impart  to  subsequent  purchasers  and  incumbran- 
cers, and  all  other  persons  whomsoever,  notice  of  all  deeds, 
mortgages,  powers  of  attorney,  contracts',  conveyances,  or 
other  instruments,  so  far  as,  and  to  the  extent  that,  the  same 
may  be  found  recorded,  copied  or  noted,  in  the  said  books  of 
record,  notwithstanding  any  defect,  omission  or  informality 
existing  in  the  execution,  acknowledgment,  certificate  of 
acknowledgment,  recording,  or  certificate  of  recording  the 
same;  provided,  that  nothing  herein  contained  shall  be  con- 
strued to  affect  any  rights  heretofore'  acquired  in  the  hands  of 
suteequent  grantees  or  assignees." 

Here  the  Legislature  assume  that  the  instruments  referred 
to  are  valid  as  between  the  parties  to  them,  notwithstanding 
their  defects,  and  provide  that  the  records  of  such  defective 
instruments  shall,  nevertheless,  thereafter  impart  notice  to  all 
other  persons  whensoever  of  their  contents.  And  section 
two  provides,  that  certified  cities  shall  be  admissible  in  evi- 
dence upon  ihe  mxne  tecma  as  other  instruments  duly  executed 
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aad  recorded,  upon  proof  being  made  that  the  pxiginala  ^^were 
genuine  instruments  and  were  in  truth  exewted  by  4lie  grantor 
or  grantors  therein,  named.'' 

With  respect  to  the  convegranoes  by  m^rri^  w<Hnen  in  thia. 
and  other  States,  referred  to  by  counsel,  a  different  policy  pre- 
vails. For  the  purpose  of  protecting  her  against  fraud,  coer- 
cion and  undue  influence  of  any  kind,  the  acknowledgment  of 
the  wife  is  made  a  part  of  the  deed  itself,  or.  perhaps  more  prop- 
erly speaking,  an  indispensable  part  of  the  evidence  of  ita  exe- 
eution.  To  secure  perfect  freedom  of  action,  the  wife  must 
be  examined  separate  and  apart  from  her  husband,  and  even  at 
the  last  moment  the  right  of  retracting  is  secured  to  her. 
It  must  appear  in  the  certificate  of  acknowledgment  that  she 
stated  that  she  did  not  wish  to  retract.  In  her  case,  the  cer- 
tificate cannot  be  made,  as  in  others,  upon  proof  by  subscrib- 
ing, or  other  witnesses^  .  The  acknowledgment  in  person  before 
the  proper  officer,  and  his  certificate  in  the  form  preecribed  by 
law  is  the  only  evidence  admissible  that  she  ever  executed  the 
instrument  All  other  proof  in  Court  or  out  is  incompetent. 
For  these  reasons  the  cases  cited  by  appellants' counsel  relat- 
ing to  conveyances  by  married  women  are  inapplicable. 

The  next  objection  is  that  the  execution  of  the  power  of 
attorney  from  Maria  B.  to  John  G.  GKmmy  was  not  legally 
proved.  The  original  was  not  produced.  It  appeared  from 
the  testimony  that  there  were  two  subscribing  witnesses, 
neither  of  whom  was  produced.  It  is  ecmtended  that  no  suf- 
ficient diligence  was  shown  to  find  and  produce  the  subscrib- 
ing witnesses — or,  if  the  non-production  of  the  witnesses  ia 
sufficiently  accoimted  for,  that  it  was  necessary  to  prove  their 
signatures,  or  show  that  it  was  impracticable  to  do  so,  before 
it  was  competent  to  prove  the  signature  of  the  party  to  the 
power  of  attorney  by  other  witnesses.  John  G.  Gimmy  testi- 
fies that  Maria  B.  Gimmy,  the  grantor  in  the  power,  is  his 
mother;  that  at  the  time  of  the  execution  of  the  instrument, 
in  1852,  she  resided  at  Bethlehem,  in  the  State  of  Pennsyl* 
vania;  that  he  had  the  power  of  attorney  drawn  up  by  Mr. 
Moore,  an  attorney  in  San  FrandHOO^  and  sent  it  to  her  for 
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execation^  at  Bethlehem,  by  mail ;  that  it  Vas  returned  to  him. 
by  mail,  executed;  that  it  had  two  subscribing  witnesses; 
that  one  of  them  was  known  to  him  to  be  a  citizen  of  Bethle- 
hem, Pttinsylvania,  who  had  never  lived  in  this  State,  but  he 
did  not  know  hie  signature;  that  the  other  was  unknown  to 
him;  that  he  did  not  know  that  either  of  them  had  ever  been 
in  California ;  that  there  was  but  one  power  of  attorney,  and 
that  he  gave  it  to  Joseph  L.  Beed.  Moore  testified  .that  he 
drew  a  power  of  attorney  for  Gimmy,  to  be  sent  to  his  mother 
for  execution ;  and  Reed  that  he  received  such  an  instrument 
from  Gimmy,  and  had  it  recorded  in  the  Recorder's  oflSce, 
It  appeared  from  the  record  of  a  similar  instrument  produced 
from  the  Recorder's  office  that  the  instrument  purported  to 
have  been  executed  and  acknowledged  before  a  Justice  of  the 
Peace  at  Bethlehem,  Pennsylvania;  that  there  were  two  sub- 
flcribing  witnesses,  the  Justice  himself 'being  one;  that  it  also 
had  the  certificate  of  the  Prothonotary  of  the  County  of  North- 
ampton, under  seal,  to  the  official  character  of  the  Justice. 
It  did  not  appear  that  any  subpcena  had  been  issued  for  these 
witnesses,  or  that  any  effort  had  been  made  to  find  them  in 
San  Francisco,  where  the  trial  to6k  place,  or  that  any  effort, 
aside  from  the  testimony  of  Gimmy,  had  been  made  to  prove 
their  haudwriting. 

The  instrument  having  been  apparently  executed  and  wit- 
nessed out  of  the  State,  by  parties  shown  to  have  resided  at 
the  time  in  Pennsylvania,  and  there  being  no  evidence  to  show 
that  they  were  ever  in  this  State,  a  sufficient  presumption  is 
raised  that  the  subscribing  witnesses  were  not  within  the  juris- 
diction of  the  Court  to  let  in  secondary  evidence  of  its  execu- 
tion. (Valentine  v.  Piper,  22  Pick.  89;  Newsom  v.  Luster  et 
d.,  13  HI.  181.)  Other  eases  to  the  same  effect  might  be 
cited. 

But  it  is  said,  that,  in  the  absence  of  the  subscribing  wit- 
nesses, their  signatures  must  be  proved,  or  it  must  be  shown 
that,  after  the  exercise  of  due  diligence  to  procure  it,  proof  of 
their  signatures  is  unattainable  before  it  is  admissible  to  prove 
the  signature  of  the  party.    Conceding  this  to  be  so,  no  greater 
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efforts  or  diligence  should  be  exacted  in  endeavoring  to  prove 
the  handwriting  of  the  witnesses,  than  is  required  to  find  and 
procure  the  witnesses  themselves.  The  place  to  look  for  evi- 
dence to  prove  the  handwriting  of  a  witness  would  naturally 
be  in  the  neighborhood  of  his  residence;  certainly  not  three 
thousand  miles  away  in  a  distant  State,  where  he  has  never 
been.  The  defendant  could  not  well  be  expected  to  go  to 
Pennsylvania  for  witnesses^  to  prove  the  handwriting  of  the 
witnesses  to  the  power  of  attorney.  He  might  as  well  go 
there  for  the  witnesses  themselves.  Nor  could  he  be  expected 
to  start  out  on  a  random  search  in  California,  >vhich  would 
almost  necessarily  be  fruitless.  Ui  .Woodman  v.  Segarj  26 
Main,  90,  the  Court  admitted  a  deed  in  evidence,  upon  proof 
of  the  handwriting  of  the  grantor,  it  being  shown  prima  facie 
that  the  subscribing  witnesses  did  not  reside  in  the  State,  and 
it  not  appearing  affirmatively  that  that  there  was  any  one  in  the 
State  would  could  prove  their  handwriting.  So  also,  in  Netv- 
som  V.  Luster  et  oL,  13  HI.  182,  a  case  almost  precisely  like  the 
one  in  hand,  as  to  the  point  in  question,  only  the  evidence 
of  non-residence  was  not  so  clear  as  in  this  case,  a  similar 
ruling  was  sustained.  The  Court  in  that  case,  by  Mr.  Jus- 
tice Trumbull,  say:  "Upon  the  principle  settled  by  the  cases 
of  Pelletreau  v.  Jackson,  11  Wend.  123,  Olarks  v.  Saimder- 
son,  3  Bin.  192,  and  Woodman  v.  Segar,  it  was  clearly  un- 
necessary to  go  to  Cincinnati  in  search  of  evidenoe  to  prove 
the  handwriting  of  the  subscribing  witnesses.  To  have  made 
such  a  requirement  would  have  been  exacting  greater  dili- 
gence to  prove  the  handwriting  of  the  subscribing  witness 
than  to  procure  his  personal  attendance,  which  is  not  to 
be  required.  The  subscribing  witness  had  never  been  in 
this  State,  and  how  was  his  handwriting  to  be  proved  here? 
Where  should  a  party  begin  to  himt  up  the  evidence,  to  prove 
in  this  State  the  handwriting  of  a  person  who  resided  in  Cin- 
cinnati some  twenty  years  ago,  and  who,  so  far  as  is  known, 
had  never  been  in  Illinois  f  The  thing  is  almost  impossible, 
and  it  would  be  by  the  merest  accident,  if  such  a  person  oould 
be  found  in  hunting  the  State  over.    It  would  be  a  fruitless 
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effort  to  attempt  to  prove  negatively  that  there  waa  not  evi- 
dence to  be  found  within  the  jurisdiction  of  the  handwriting  of 
an  attesting  witness,  who^  it  appears,  was  never  within  the. 
State.  The  law  will  not  exact  so  unreasonable  a  thing." 
These  remarks  apply  with  equal  force  to  the  case  in  hand,  in 
which  the  witnesses  to  the  instrument,  some  thirteen  years 
before  the  trial,  resided  in  the  interior  of  Pennsylvania,  and 
are  not  shown  to  hate  ever  been  in  California.  We  are  satis- 
fied of  the  soundness  of  these  views,  and  tested  by  the  princi- 
ples laid  down,  the  circumstances  appearing  in  proof  in  this 
case  show  a  sufficient  excuse  for  a  failure  to  prove  the  hand- 
writing of  the  subscribing  witnesses  to  the  power  of  attorney. 

But  we  are  by  no  means  satisfied  with  the  rule  which 
requires  the  handwriting  of  the  subscribing  witness  to  be  proved 
rather  than  that  of  the  party.  Such  seems  to  have  been  the 
rule  in  England,  and  it  was  followed  in  the  early  cases  by  a 
number  of  the  States;  but  generaUy,  where  the  question  has 
arisen  during  the  last  fifty  years,  &e  Judges  have  expressed 
great  dissatisfaction  with  it,  and  only  followed  it  because  they 
deemed  it  established.  {Clarke  v.  Saunderson,  3  Bin.  194-199 ; 
6  Bin.  50 ;  10  S.  &  R.  199 ;  4  Rand.  328 ;  Jackson  v.  Waldron, 
13  Wend.  183,  197.) 

In  'Sew  York  and  other  States  it  seems  to  have  been,  lat- 
terly at  least,  restricted  to  sealed  instruments.  The  reasons 
attempted  to  be  given  for  the  rule  are,  to  our  minds,  wholly 
unsatisfactory.  And  this  seems  to  be  the  almost  united  voice 
of  Judges  who  have  had  occasion  to  refer  to  it.  Witnesses  to 
instruments -have  no  interest  in  the  matter,  and  rarely,  as 
every  one  is  aware  who  has  had  much  to  do  with  the  execu- 
tion of  documents,  know  or  care  anything  about  the  transac- 
tion. The  person  who  happens  to  be  nearest  is  called  in  and 
requested  to  write  his  name  under  the  word  witness,  and  he 
does  so  and  departs,  often  without  knowing  or  caring  what 
the  paper  is,  or  who  the  parties  are.  When  called  upon  as  a 
witness  years  afterwards,  as  every  lawyer  who  has  had  occasion 
to  prove  signatures  in  Court  knows,  he  rarely  remembers  any- 
thing about  the  matter.    He  recognizes  his  signature,  perhaps, 
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and  that  is  all  he  knows  in  regard  to  it  The  proof  of  his 
signature  raises  a  presumption,  but  it  is  only  a  presumptiim, 
that  he  actually  saw  or  knew  of  its  execution.  But  the  par- 
tes interests  are  at  stake,  and  he  is  .not  likely  to  put  his  name 
to  a  paper  as  a  party  without  knowing  what  it  is.  Proof  of 
his  handwriting  is  necessarily  positive  evidence  that  he  did  in 
fact  execute  the  instrument.  It  is  difficult  to  account  for  its 
being  there  on  any  other  hypothesis.  It  is  obviously  more 
satisfactory  proof  of  the  execution  of  the  instiument  than  proof 
of  the  handwriting  of  the  s:abscribing  witness.  In  the  lan- 
guage of  Mr.  Justice  Trumbull,  in  the  case  last  cited,  "It  is 
difficult  to  account  for  the  signature  of  a  party  to  a  writing 
which  he  did  not  execute;  but  it  is  easy  to  imagine  how  a 
forged  instrument  might  be  established  against  him,  when  it  is 
only  necessary  to  procure  the  name  of  a  person  as  subscribing 
witness  to  such  an  instilment,  and  then  establish  it  by  proof 
of  the  handwriting  of  the  witness." 

But  the  rule  is  a  technical  one,  originally  adopted  by  Judges^ 
independent  of  legislative  action,  and  the  tendency  of  modem 
decisions  where  Courts  are  untrammelled  by  prior  adjudica- 
tions is,  to  adopt  the  more  reasonable  rule,  and  in  the  other 
Courts  to  restrict  the  application  of  the  more  unreasonable 
rule  to  instruments  under  seal.  The  rule  of  allowing  proof 
of  the  handwriting  of  the  party  when  the  witnesses  cannot 
be  produced  without  requiring  proof  of  that  of  the  witnesses, 
has  been  adopted  by  many  Courts  of  the  highest  authority; 
and  it  has  the  sanction  of  Mr  Greenleaf,  as  the  following  cita- 
tions will  show:  (Greenleaf  Ev.  676  and  Note  1;  Valentine  v. 
Piper,  22  Pick.  90 ;  Woodman  v.  Segar,  86  Maine,  90 ;  Tocum 
V.  Barnes,  8  B.  Monroe,  496 ;  Sentney  v.  Overton,  4  Bibb.  445 ; 
Mardis  v.  Shackleford,  4  Ala.  608 ;  Cox  v.  Dams,  17  Ala.  717 ; 
News'omv.  Luster,  IS  111.  185;  Homer y.Wallis,  11  Mass.  311.)" 

The  question,  so  far  as  we  are  aware,  now  arises  for  the  first 
time  in  this  State.  Supported  by  the  forgoing  authorities, 
and,  as  we  conceive,  by  sound  reasons  and  good  sense,  we  have 
no  hesitation  in  holding  with  the  Supreme  Court  of  Illinois 
in  the  case  cited,  that,  ^'As  a  general  rule,  whenever  the  eub* 
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ficribing  witnesses  to  an  instrument  are  beyond  the  jurisdiction 
of  the  Court,  its  execution  may  be  proved  by  proof  of  the  band- 
writing  of  the  grantor  or  obligor." 

This  rule  might  not  apply  to  instruments  which  the  law 
requires  to  be  attested  by  witnesses.  In  such  cases  proof  of 
the  handwriting  of  both  parties  and  witnesses  might  be  necee- 
«iiy. 

It  is  further  objected  that  the  loss  of  the  power  of  attorney 
was  not  sufficiently  proved  to  let  in  secondary  evidence  of  its 
contents,  and  that  the  contents  were  not  sufficiently  proved. 
Both  objections  will  be  considered  together.  The  Act  of  1857 
modifying  the  common  law  rule  as  to  proving  the  loss  of  in- 
struments, provides  that  ''duly  certified  copies,  regularly  re- 
corded *  *  shall  be  received  in  evidence ;  *  *  provided 
it  be  shown  that  the  originals  are  not  under  the  control  of  the 
party  offering  said  copies,  or  are  lost."  (Laws  1857,  p.  817, 
Sec  2.)  And  the  Act  of  1860,  before  cited  in  this  opinion, 
places  duly  certified  copies  of  all  instruments  in  writing,  ac- 
tually recorded  in  the  Becorder's  office  before  the  passage  of 
the  Act,  notwithstanding  defective  execution,  acknowledgment, 
etc.,  upon  the  same  footing  as  evidence  as  certified  copies  of  in- 
Btroments  duly  recorded;  ''provided,  that  proof  shall  first  be 
made  that  the  instruments^  copies  of  which  it  is  proposed  to 
use,  were  genuine  instruments,  and  were,  in  truth,  executed 
by  the  grantor^  or  grantors,  therein  named."  (Laws  1860,  pp. 
357,  358,  Sees.  1  and  2.)  The  affidavit  of  defendant^  Bolton, 
was  read,  showing  that  the  original  power  of  attorney  was  not 
in  his  possession,  or  imder  his  control  Gimmy  testified  that 
he  gave  it  to  Beed,  and  Beed  that  he  had  it  recorded,  took 
it  away  from  the  Becorder's  office^  and  afterward,  in  1853  or 
1854,  saw  it  in  the  hands  of  an  attorney  since  dead.  It  was 
sufficiently  shown  not  to  be  under  the  control  of  the 
party  under  the  Act  of  1857,  aa  was  held  in  Bldnker 
V.  Flohr,  13  CaL  638,  and  Eichs  v.  Coleman,  25  Cal. 
122.)  John  G.  Ginuny  testified  that  an  attorney  named  Moore 
drew  the  original  power  of  attorney,  and  that  there  was  hut  one 
— that  he  sent  it  to  his  mother  in  Pennsylvania  to  be  exe- 
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cuted^  and  it  was  returned  to  him  by  mail,  executed ;  that  he 
had  seen  her  write  and  knew  her  handwriting;  that  the  sig- 
nature was  her  genuine  signature;  that  he  could  not  state  its 
contents,  but  that  he  supposed  at  the  time  it  authorized  him 
to  convey  land,  but  he  does  not  know;  that  he  acted  under  it 
and  executed  a  conveyance  to  Reed  under  it;  that  he  loaned 
the  original-  power  of  attorney  to  Eeed;  that  he  conveyed  to 
Reed,  July  or  August,  1852,  and  handed  him  the  power  before 
the  conveyance.  Moore  testified  that  he  drew  a  i)ower  of  at- 
torney for  Gimmy  to  send  to  his  mother  for  execution ;  that  he 
was  confident  that  it  contained  a  power  to  lease  and  convey 
lands,  but  he  could  not  state  the  language;  that  he  took  the 
form  from  the  Clerk's  Assistant;  that  there  was  btU  one 
power  of  attorney.  Reed  testified  that  he  received  from  Gimmy 
the  power  of  attorney;  that  it  had  two  subscribing  witnesses; 
that  he  had  it  recorded;  that  he  received  a  conveyance  exe- 
cuted under  the  power  of  attorney.  A  record  of  a  power  of 
attorney  from  Maria  B.  Gimmy  to  John  G.  Gimmy,  dated 
February  3,  1852,  containing  full  power  to  sell  and  convey 
lands,  and  answering  the  description  given  by  the  witness  so 
far  as  it  was  described,  was  produced  from  the  Recorder's  office. 
We  think,  therefore,  conceding  the  credibility  of  the  witnesses, 
that  the  execution  and  genuineness  of  the  original  was  suffi- 
ciently proved  under  the  Act  of  1860  to  render  the  copy  ad- 
missible, and  that  the  identity  and  contents  were  clearly  estab- 
lished. If  not  it  would  be  difficult  to  establish  such  matters  by 
satisfactory  evidence. 

The  next  point  we  shall  notice  is,  that  there  was  no  evi- 
dence of  a  conveyance  from  Maria  B.  Gimmy  to  Joseph  L* 
Reed. 

The  transcript  states,  that  ^^defendant's  counsel  offered  a 
deed  from  Maria  B.  Gimmy,  executed  under  the  power  of  at- 
torney to  Joseph  L.  Reed  for  the  premises  in  question,  dated 
July  16,  1852,  Witness  (Reed)  continues:  *I  received  same 
conveyance  for  the  exchange  of  some  property;  I  have  not 
the  conveyance ;  it  was  executed  under  the  power  of  attorney.' 
Defendant's  counsel  offered  and  read  an  affidavit  of  James  R. 
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Bolton,  the  defendant,  showing  that  he  had  not  in  his  posses- 
sion, nor  under  his  control,  the  above  mentioned  power  of 
attorney  nor  the  deed." 

It  is  insisted  that  "oflFering  a  deed  is  not  giving  it  in  evi- 
dence," and  that  it  could  not  be  in  evidence,  because  Bolton's 
affidavit  shows  that  it  was  not  under  his  control.  The  fact  of 
putting  the  deed  in  evidence  is  rather  loosely  stated,  it  is  true. 
But  the  reason  is  manifest.  When  it  was  offered,  no  objection 
was  made  to  its  introduction.  The  contest  was  over  the 
power  of  attorney,  which  was  a  necessary  link  in  the  chain 
of  title,  and  as  this  was  not  duly  recorded,  it  was  the  weak 
point  in  the  chain.  The  deed  could  avail  nothing  if  admitted 
without  the  power  of  attorney.  No  objection  being  made  to 
the  deed,  nothing  more  was  necessary  to  be  said  about  it  As 
the  foundation  was  laid  for  introducing  a  copy,  doubtless  the 
record  of  the  deed,  or  a  certified  copy,  was  used,  though  it  is 
called  in  the  statement  a  deed.  Something  called  a  deed  in 
the  statement  was  offered  in  evidence,  and  no  objection  to  its 
introduction  was  made,  and  we  must  presume  it  was  received 
and  r^arded  by  the  Court  as  being  in  evidence,  for  the  Court 
in  its  third  finding  expressly  finds,  "that  under  the  power, 
contained  in  said  letter  of  attorney,  the  said  John  G.  Gimmy, 
in  the  name  of  said  Maria  B.  Gimmy,  on  the  15th  day  of  July, 
1852,  sold  and  conveyed  the  said  lands  to  one  Joseph  L.  Eeed 
for  the  consideration,  as  expressed  in  the  deed,  of  twelve  hun 
dred  dollars — which  was  duly  acknowledged  and  recorded." 

The  deed  described  in  the  finding  corresponds  exactly  with 
the  one  stated  in  the  transcript  to  have  been  offered  in  evi- 
dence, and  it  is  inconceivable  that  the  Court  should  have 
made  the  finding  unless  the  deed  or  a  record  copy  of  it  was  in 
evidence.  The  necesi^luy  inference  from  the  record  is,  that  it 
was  in  evidence  in  some  form,  and  the  presumptions  are  all  in 
favor  of  ihe  correctness  of  the  judgment  of  the  Court  below. 
Error  must  be  affirmatively  shown.  No  objection  to  the  intro- 
duction of  the  evidence  below  having  been  made,  probably 
the  attention  of  the  attorneys  was  not  directed  to  tiie  loose 
form  in  which  the  introduction  of  the  deed  was  stated  in  the 
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transcript  The  statement  was  made  before  the  amendment  of 
the  Practice  Act,  and  only  specifies  in  general  terms  that 
insufficiency  of  the  evidence  to  support  the  finding  will  be  one 
of  the  grounds  relied  on. 

It  is  further  objected,  that  the  attachment  proceedings  in 
the  case  of  Robinson  and  Mead  ▼•  Joseph  L.  Beed  were  improp- 
erly admitted,  for  the  reason  that  no  bond  or  affidavit  was 
shown  as  a  basis  for  issuing  an  attachment.  It  is  whoUy  inuna- 
terial  whether  the  attachment  was  valid  or  not.  There  was  a 
judgment  against  Heed  in  the  case  —  an  execution  was  issued 
on  the  judgment  and  levied  on  the  property;  and  the  premises 
were  sold  under  it,  no  other  parties  having  acquired  rights 
before  the  judgment  lien  attached,  or  before  the  levy  under  the 
execution. 

Another  point  is,  that  there  is  no  evidence  to  support  that 
part  of  the  thirteenth  finding,  which  finds  that  French  and 
Bobinson  (Mead  having  conveyed  to  French)  conveyed  to  the 
defendant,  Bolton.  At  the  time  the  pleadings  were  filed  a 
replication  was  necessary,  and  the  statute  provided  that  every 
material  allegation  of  the  answer  not  specifically  controverted 
by  the  replication  should,  for  the  purposes  of  the  action,  be 
taken  as  true.  The  defendants  are  not  shown  by  the  state- 
ment to  have  introduced  any  deed  from  French  and  Bobinson 
to  Bolton,  and  assuming  that  none  was  introduced,  the  ques- 
tion is  whether  there  was  an  issue  on  that  point  The  allega- 
tion of  the  answer  is  as  follows: 

^^  And  the  defendant  further  says,  that,  on  the  24th  day  of 
March,  1862,  the  said  French  and  Bobinson,  by  deed  duly  exe- 
cuted, acknowledged  and  recorded,  conveyed  said  premises  to 
this  defendant  for  the  sum  of  seven  thousand  seven  hundred 
and  fifty  dollars.''  Kow,  this  is  a  distinet  allegation  that  there 
was  a  deed  duly  executed,  acknowledged  and  recorded,  and 
that  it  conveyed  the  premises  in  question  for  a  specified  con- 
sideration. 

The  following  is  the  only  denial  in  the  replication  by  which 
issue  is  claimed  by  appellants  to  have  been  taken  on  the  alle 
gation;  '^  And  the  plaintiffs  further  deny  that  said  French  and 
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Robinson,  or  either  of  them,  conveyed  said  premises  to  the  de- 
fendant for  the  sum  of  seven  thousand  seven  himdred  and  fifty 
dollars,  or  for  any  other  sum;  though  they  admit  that  an  in- 
Btrument  purporting  to  be  a  deed  was  pretended  to  be  made  and 
executed  by  the  said  French  and  Robinson  on  or  about  the  24th 
day  of  March,  A.  D.  1862,  purporting  to  transfer  the  said  prem- 
ises to  said  defendant.'' 

The  fact  that  there  was  a  deed  by  French  and  Robinson  — 
that  it  was  duly  executed,  acknowledged  and  recorded,  is  not 
Epeeifically  denied,  and  is,  therefore,  under  the  statute,  admitted 
for  the  purposes  of  the  trial  —  as  much  so  as  if  it  were  admitted 
in  express  terms.  And  it  is  in  express  terms  admitted  that 
one  was  pretended  to  be  made  by  French  and  Robinson  on  the 
day  specified,  and  that  it  purported  to  transfer  the  said  prem* 
ises  to  said  defendant  Kow,  if  the  title  to  the  premises  in 
question  was  in  French  and  Robinson,  and  a  deed  was  by  them 
duly  executed,  acknowledged  and  recorded,  purporting  to 
transfer  the  said  premises  to  said  defendant,  it  certainly  did 
convey  the  premises.  The  mere  denial  that  they  conveyed 
the  prranises,  without  denying  the  facts  which  constitute  a 
convq^ance,  is  only  to  deny  the  eflfect  of  the  instrument  —  the 
conclusion  to  be  drawn  from  the  facts  —  and  not  the  facts  them- 
selves. It  is  perfectly  apparent,  also,  from  an  examination  oi 
the  context  of  this  portion  of  the  replication,  that  this  was  all 
that  was  intended  to  be  denied.  The  whole  theory  of  the 
replication  was,  not  that  no  deed  was  executed  and  delivered 
by  French  and  Robinson  to  Bolton,  but  that  they  had  no  title 
to  convey,  and,  therefore,  nothing  passed  by  the  deed.  And 
the  whole  strain  of  the  contest  at  the  trial  was  upon  the  issue 
as  to  whether  Robinson  and  Mead  had  any  title  whatever. 
But  to  give  the  denial  its  broadest  signification,  still  it  does 
not  deny  that  French  and  Robinson  conveyed  the  premises. 
It  merely  denies  that  they  conveyed  them  for  a  sum  of  money. 
It  puts  in  issue  not  the  conveyance,  but  the  conveyance  for 
money  —  for  a  particidar  conMdercdioiv,  If  they  coriveyed. 
it  does  not  matter  whether  it  was  for  a  money  consideration  or 

not,  and  issue  is  not  taken  on  the  material  part  of  the  allega* 
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tion.  (Burke  v.  Table  Mountain  Water  Gompamy,  12  Cal.  407 ; 
Woodworth  v.  KnowUan,  22  Cal.  168;  Kvhland  v.  Sedgwick; 
17  Cal.  126 ;  Morrill  v.  Morrill^  ante,  288 ;  Cadro  v.  Wefmore, 
16  Cal.  380 ;  Buseirms  v.  C7o)fee^  14  Cal.  93 ;  QhirardeUi  v.  Mc- 
Dermott,  22  Cal.  689.) 

The  pleadings  were  verified  by  the  oaths  of  the  parties, 
and  it  was  therefore  necessary  to  shape  their  aUegations  and 
denials  so  as  to  correspond  with  at  least  the  admitted  facts. 
The  allegations  of  a  pleading  are  to  be  taken  most  strongly 
against  the  pleader  —  the  presumption  being  that  he  will  state 
his  case  as  strongly  in  his  own  favor  as  the  facts  will  justify. 
Hence  it  is  necessary  that  he  should  make  his  allegations  and 
denials  of  matters  which  he  desires  to  put  in  issue  with  dis- 
tinctness and  precision^  and  without  evasion.  If  this  denial 
is  sufficient  to  raise  an  issue  of  fact,  the  law  requiring  the 
verification  of  an  answer  to  a  verified  pleading  will  be  of  little 
utility.  We  think  upon  the  pleadings  the  defendant  was  not 
called  upon  to  put  his  deed  from  Frendi  and  Robinson  in 
evidence. 

Assuming  the  views  thus  tar  expressed  to  be  correct,  no  error 
intervened  to  affect  the  finding  as  to  any  of  the  facts  material  to 
the  determination  of  the  rights  of  the  parties  in  this  action. 
From  the  facts  found  it  appears  that  the  title  was  in  Robinson 
and  Mead  at  the  time  they  conveyed  to  Landers,  on  the  16th  of 
March,  1863,  and  that  Landers  obtained  a  good  title  at  that 
time,  subject  only  to  be  defeated  by  a  subsequent  conveyance 
from  Maria  B.  Gimmy  to  some  party  for  a  valuable  considera^ 
tion,  without  notice  of  his  title.  At  that  time  she  had  made  no 
conveyance  other  than  that  to  Reed.  Landers  then  received  a 
valid  consideration  for  his  note  and  mortgage  to  Robinson  and 
Mead.  The  subsequent  foreck>sure  of  the  mortgage  and  sale  of 
the  premises  revested  the  title  in  Robinson  and  Mead,  under 
whom  and  their  grantees,  Landers  became  tenant,  and  held  pos- 
session as  such,  paying  rent  till  March,  1862,  at  which  time  a 
conveyance  having  been  received  by  Mrs.  Landers  from  Anna 
M.  Gimmey,  he  r^udiated  the  title  of  his  landlord,  and  soon 
after  commenced  this  suit 
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Maria  B.  Oiminej  conveyed  to  Anna  M.  Gimmey  on  the  23d 
of  Jannary,  1857.  At  this  time  Landers  was  the  owner  and 
in  the  actual  occupation  of  the  premises,  and  this  occupation 
afforded  notice  to  Anna  M.  Gimmy  of  his  title.  (Hunter  v. 
Waison,  12  Cal.  863;  Lestrade  v.  Barth,  19  Cal.  675-6;  DtU- 
im  V.  Warschauer,  21  CaL  628.)  She  was,  therefore,  not  a 
bona  fide  purchaser.  Besides,  there  is  no  finding  or  evidence 
in  the  record  that  she  was  a  purchaser  without  notice  for  a 
Talnahle  consideration,  and  until  such  fact  appears  the  title 
must  be  deemed  to  be  in  the  first  grantees  of  Maria  B.  Gimmy, 
to  whom  it  passed  as  against  everybody  except  a  subsequent 
purdiaser  for  a  valuable  consideration  without  notice. 

The  deed  of  Maria  B.  Gimmy  by  her  attorney  to  Reed  was 
duly  acknowledged  and  recorded.  It  may,  perhaps,  be  doubtqd 
whether  that  of  itself  did  not  impart  notice  without  a  record 
of  the  power  of  attorn^.  But  the  point  was  not  made  and  it 
is  not  necessary  to  decide  il 

On  March  Ist,  1861,  when  John  G.  Gimmy  conveyed  to 
IfcCarty,  and  on  March  10th,  1862,  when  Anna  M.  Gimmy 
ooQveyed  to  plaintiff  Sarah  Landers^  plaintiff  James  Landers 
was  in  the  actual  occupation  of  the  premises  as  tenant  of 
BoUnson  and  Mead  and  their  grantees,  and  this  occupation 
was  notice  of  the  title  of  his  landlord.  (Dution  v.  Warschauer, 
21  CaL  628.)  Besides,  at  each  of  those  dates,  under  the  pro- 
visions of  the  Act  of  1860,  before  cited,  the  record  of  the 
power  of  attorney  from  Maria  B.  to  John  G.  Gimmy  was 
oonstructive  notice  to  said  purchasers  of  the  title  of  the  first 
grantees.    (Laws  1860,  p.  358.) 

The  other  views  esspressed  as  to  the  conveyance  to  Anna 
M.  Gimmy,  apply  also  to  these  two  conveyances.  So,  also, 
Mrs.  Landers  paid  no  consideration,  the  deed  to  her  being  a 
gift  Besides,  she  was  a  party  to  the  foreclosure  suit  and 
necessarily  had  notice  of  the  title  that  was  affected  by  the 
decree.  It  is  dear,  therefore,  that  neither  McCarty  nor  Mrs. 
Landers  was  a  purchaser  for  a  valuable  consideration  without 
notice  of  the  title  now  held  by  defendant  Bolton. 

Under  no  view  of  the  facts  are  the  plaintiffs  in  a  position  to 
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maintain  this  action ;  for  conceding  that  Anna  M.  Gimmy  was 
a  bona  fide  purchaser,  the  conveyance  to  her  appears  upon  the 
face  of  the  deed  to  have  heen  for  a  money  consideration,  and 
prima  facie  it  was  common  property.  Being  common  prop- 
erty, it  was  subject  to  the  absolute  control  and  disposition  of 
Ber  husband,  John  6.  Gimmy,  and  whatever  interest  passed 
by  the  deed  of  Maria  B.  to  Anna  M.  Gimmy  was  conveyed  by 
John  G.  Gimmy  to  McCarty.  Such  is  the  settled  doctrine  in 
this  State.  (Pixley  v.  Euggins,  15  Cal.  127;  Meyer  v.  Kimer 
and  Wife,  12  Cal.  251;  Tusiin  v.  Faught,  28  CaL  241;  Bur- 
ton V.  lAes,  21  CaL  87.)  There  was,  then,  no  interest  left  in 
Anna  M.  Gimmy  at  the  time  she  executed  *her  deed  of  gift  to 
defendant,  Sarah  Landers,  and  nothing  passed  by  it  Whatever 
title  defendants  had  other  than  that  derived  from  the  deed  of 
Anna  M.  Gimmy  to  Mrs.  Landers,  had  passed  to  defendant, 
Bolton,  through  the  foreclosure  proceedings  and  subsequent 
conveyances.  As  between  plaintiffs  and  defendant,  the  title 
was  in  defendant  and  derived  through  plaintiff,  James  Landers. 
The  plaintiff  did  not,  and  of  course  could  not,  set  up  title  in 
McCarty  as  a  basis  to  support  this  action.  It  will  be  time 
enough  for  defendant  to  litigate  the  title  with  McCarty,  when 
he  and  McCarty  become  parties  to  a  suit  involving  the  qnea- 
tion.  But  the  deed  from  John  G.  Gimmy  to  McCarty  was 
properly  introduced  in  evidence  to  show  tliat  nothing  passed 
to  Sarah  Landers  by  the  subsequent  deed  of  Anna  M.  Gimmy, 
introduced  by  plaintiffs  as  evidence  of  their  title. 

Entertaining  these  views,  it  is  unnecessary  to  notice  the 
various  other  points  discussed  in  the  briefs.  It  follows  that 
the  judgment  must  be  affirmed,  and  it  is  so  ordered. 

Mr.  Justice  Rhodes  expressed  no  opinion. 


HENEY  S.  MAGRAW  t;.  JOHN  A.  McGLTNN. 

Plba  of  Tender. — If.  by  tb«  lawf  of  the  United  States,  there  la  mora  thaa 
o|ie  kind  of  lawful  money  a  legal  tender  In  payment  of  debta*  and  th« 
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plaintiff  in  an  action  la  entitled  to  a  Jndgment  payable  In  a  partknlar  kind 
of  moDey,  a  plea  of  tender  which  avere  the  tender  to  have  been  made  In 
lawful  money  ot  the  United  Statea  la  Insufficient.  The  plea  should  aver  that 
the  tender  was  made  In  the  kind  of  money  the  plaintiff  is  entitled  to  receive. 

How  ExEcuTOB  HOU)s  MomoT  OF  Estate. —  An  executor  holds  the  money 
reoeI?ed  by  him  from  the  proceeds  of  the  estate  in  a  fiduciary  capacity  for 
the  use  of  those  interested  in  the  estate,  and  it  la  his  dnty  to  retain  the 
money  thus  received  until  It  ean  be  distributed  in  the  manner  provided 
by  law. 

Account  of  EIxecutob. — ^The  Probate  Conrt  may  require  an  ezeeotor.  in  his 
account,  to  state  the  kind  of  money  received  by  him  from  the  proceeda  of 
the  estate. 

Bftect  of  ALLOWAifCB  OF  Claih  AOAiifST  AN  BsTATi. —  The  aUowanco  «C  a 
claim  against  an  estate  by  the  executor  and  Probate  Judge  is  a  judgment  In 
no  other  sense  than  a  judicial  determination  of  the  estates'  indebtedness  In 
a  specified  sum  to  a  particular  person.  Before  such  claim  passes  into  a  final 
judgment,  there  muat  be  a  decree  of  the  Probate  Court  directing  it  to  be  paid. 

^CDGUENT  IN  Pbobatb  COubt. —  A  proceeding  commenced  by  a  creditor  of  an 
estate  in  the  Probate  Court  to  compel  an  executor  to  render  an  account,  and 
to  obtahi  a  decree  requiring  the  executor  to  pay  tha  elaim  of  the  creditor. 
Is  in  the  nature  of  an  action  for  the  recovery  of  the  money  which  the  exaentor 
baa  in  his  hands,  and  to  which  the  creditor  is  entitled,  and  a  decree  la  aneh 
proceeding  against  the  executor  Is  a  judgment. 

Dechee  eequihing  BxJtcuTOB  TO  FAT  OVBB  KoNST. —  A  decros  made  Iv  tha 
Probate  Court,  requiring  an  executor  to  pay  over  to  creditors  or  legatees 
money  in  his  handa»  may  compel  the  payment  of  the  kind  of  money  reeaived 
by  the  executor. 

Appeal  from  the  Probate  Court  of  the  City  and  County  of 
San  Francisco. 

Henry  S.  Magraw,  the  respondent,  one  of  the  creditOTB  of 
the  estate  of  D.  C.  Broderick,  deceased,  presented  his  claim  to 
the  executor  and  the  Probate  Judge,  and  it  was  allowed  August 
28th,  1861.  Hifl  claim  was  based  upon  the  following  promia- 
sory  note,  viz  2 

"  $10,500.  Nbw  York,  July  Ist,  1858. 

"Ten  months  after  date,  I  promise  to  pay  to  the  order  of 
A.  Welch,  at  the  *  Chemical  Bank/  ten  thousand  five  hundred 
dollars,  without  def alcation,  for  v6lue  received. 

"D.  C.  Bboderiojl 

''Indorsed:    Washington,  December  22d,  1858. 
"  Keceived  on  the  within,  three  thousand  five  hundred  doIlazB. 
"$3,500.  ^  "A.WHLOH. 

"  Fay  to  the  order  of  H.  S.  Magraw. 
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The  other  facts  are  stated  in  the  opinion  of  the  Court 
Hoge  &  WUson,  for  Appellant 

We  do  not  deem  it  our  duty,  under  the  views  entertained 
by  the  executor,  to  present  any  argument  on  the  great  consti- 
tutional questions  connected  with  the  currency.  We  shall 
assume  all  the  Acts  of  Congress  and  the  State  Legislature  to 
be  constitutional. 

We  ask  whether,  when  an  executor  files  his  account  in  the 
usual  form,  and  states  the  dollars  and  cents  received,  and  the 
dollars  and  cents  disbursed,  and  the  dollars  and  cents  due,  it  is 
not  a  proper  account?  Whether  he  is  called  upon  to  state  the 
particular  kinds  of  currency  ?  Whether  the  Cburt,  on  general 
principles,  can  distinguish  between  one  kind  of  currency  and 
another?  This  debt  arose  long  before  the  Acts  of  Congress 
under  which  the  legal  tender  notes  were  issued,  and  long 
before  the  Act  of  the  Legislature  of  this  State,  usually  called 
the  "  Specific  Contract  Law."  We  have  here  no  question  of 
the  specific  performance  of  a  contract;  no  agreement  to  pay 
in  "  a  specific  kind  of  money  or  currency/'  In  the  eye  of  the 
law  there  is  one  great  circulating  medium,  called  money.  In 
fact,  it  consists  of  gold,  silver,  and  paper  —  but  in  the  theory 
of  the  law  it  is  all  equal,  and  all  money.  This  case  arises 
from  a  mere  change  in  or  rather  addition  to  the  currency,  hap- 
pening accidentally  whilst  this  claim  was  pending. 

The  law,  with  its  broad  and  sweeping  power,  declares  legal 
tender  notes  to  be  money  —  cash  —  and  a  lawful  medium  for  the 
payment  of  all  debts.  But  the  Probate  Court  says  in  effect: 
"  Notwithstanding  this,  I  will  distinguish  between  the  kinds  of 
money.    I  will  make  the  debt  payable  only  in  gold." 

Cases  of  individual  hardship  are  constantly  occurring  under 
the  present  condition  of  the  currency  —  they  have  happened  in 
other  countries  —  but  the  law  must  govern  by  general  rules, 
and  not  be  construed  merely  to  avoid  individual  hardship. 

In  England,  before  the  recoinage  of  all  the  coin  of  the  realm 
in  the  reign  of  William  III,  the  coin  had  become  vastly  depre- 
ciated by  filing,  clipping,  boring,  sweating,  etc.;  scarcely  a 
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coin  of  true  weight  could  be  found.  It  was  ordered  by  Par- 
liament to  be  all  recoined.  Each  man  passed  in  his  mutilated 
coin,  which  he  had  received  as  if  whole  and  of  true  weight,  and 
got  it  back  only  at  its  exact  weight  and  value.  What  he  had 
received  in  trade  as  £100,  he  received  back  from  the  mint  on 
recoinage  at  say  £60.  The  man  who  before  reocnnage,  had 
borrowed  £100  of  the  mutilated  coin,  which  he  had  to  put  into 
the  mint  for  recoinage  to  his  great  loss,  was  compelled  after- 
wards to  pay  the  £100  back  to  the  lender  in  coin  of  the  new 
issne.  The  hardships  were  enormous.  The  whole  realm  was 
greatly  distressed.  But  the  judgments  of  the  Courts  were  uni- 
formly  entered  for  £  s.  d.,  and  the  Court  never  knew,  through 
the  medium  of  their  legal  senses  that  there  was  that  great  differ- 
eace  between  the  old  coin  and  the  new.  (See  4  Macaule/s 
History  of  England,  495,  et  seq.) 

It  fieems  to  us  that  the  issuing  of  legal  tender  notes  operates, 
in  many  instances,  like  this  recoinage  in  England,  and  that  the 
Court,  in  this  cause  could  not  judicially  recognize  that  there 
was  any  difFerence  in  value  between  gold  and  other  lawful 
currency. 

The  debt  of  the  respondent  was  in  judgment,  and  that 
judgment  was  payable  according  to  its  legal  effect  when  ren- 
dered. 

Had  the  decedent  lived,  and  the  debt  been  sued  for  in  the^ 
District  Court,  the  judgment  would  have  been  merely  for  dol- 
lars and  cents,  and  it  could  have  been  satisfied  by  any  legal 
eQrren<7.  How,  then,  can  the  judgment  against  the  adminis- 
trator for  the  same  debt  be  made  payable  in  gold  onlyt 
Had  the  claim  been  rejected  by  the  executor,  and  suit  been 
prosecuted  to  judgment  in  the  District  Court,  that  judgment 
would  have  been  merely  for  dollars  and  cents.  How  then 
could  any  Court  have  said  that  though  payable  in  dollars  and 
cents  only,  still  that  judgment  must  be  paid  in  gold  coin  ! 

Now,  the  allowance  of  a  claim  by  an  executor  and  the  Pro- 
bate Judge,  amounts  to  a  judgment  '^The  approval  of  a 
creditor's  claim  by  the  Probate  Judge  is  a  judgment  upon  that 
elaiai,  and  cannot  so  far  as  the  creditor  is  concerned,  be  ques- 
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tioned  at  a  subsequent  term  of  the  Probate  Court *'  (Swenr 
son  et  oZ.  v.  Walker's  Adnu.  3  Texas,  96 ;  Niel  v.  Hodge,  5  Id. 
487;  Firdey  v.  Carothers,  9  Id.  518.) 

As  our  Probate  Act  is  taken  almost  entirely  from  the  Texas 
statutes,  the  decisions  of  their  Courts  giving  a  construction  to 
them  before  we  adopted  them,  are  peculiarly  applicable. 

The  debt  of  the  respondent  stood  virtually  a  debt  in  judg- 
ment.  That  judgment  was  payable  in  any  lawful  currency  of 
the  United  States.  Such  was  the  legal  effect  of  that  judgment, 
and  according  to  that  effect  it  was  payable.  Yet  the  Probate 
Judge,  by  a  proceeding  long  subsequent  to  the  allowance  and 
on  facts  transpiring  long  after  the  judgment,  adds  to  the 
clauses  of  the  jvdgmeni  thai  it  shall  he  payable  in  gold  coin  of 
the  United  Staies  only.  We  say,  adds  to  it,  for  that  is  virtually 
the  result 

After  a  Court  of  general  jurisdiction  has  rendered  a  general 
judgment,  it  cannot  at  a  subsequent  term  add  to  it;  how  can 
a  Court  of  limited  and  special  jurisdiction! 

Patterson,  Wallace  &  Stow,  for  Bespondent 

The  appellant  is  a  trustee  —  First,  to  collect  the  assets; 
Second,  to  a|)ply  the  same  to  the  payment  of  debts,  under  the 
direction  of  the  Probate  Court;  Third,  to  distribute  the  resi- 
due pursuant  to  the  provisions  of  the  wilL  (Chapman  v.  For- 
syth, 2  How.  TJ.  S.  208;  Halledc  v.  Ouy,  9  Cal.  195;  Dox  v. 
Backenstose,  12  Wend,  548;  Van  Horn  v.  Fonda,  5  John.  Ch. 
R.  408.) 

Executors  hold  the  property  of  their .  testators  •  ♦  in 
their  hands  in  trust  for  the  payment  of  debts  and  legacies,  and 
for  the  application  of  the  surplus  according  to  the  will  of  the 
testator.  ♦  ♦  (Tiffany  and  Bullard  on  Trusts,  etc.  483; 
Brewer  v.  Van  Arsdale's  Heirs,  6  Dana,  207,  210.) 

The  executor,  having  received  coin,  shall  not  be  allowed  to 
take  advantage  of  his  delay  in  applying  for  an  order  to  pay 
the  debts,  to  pay  the  same  in  a  depreciated  currency.  It  was 
his  duty  to  report  what  he  had  received,  the  debts  presented 
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and  allowed,  and  to  have  asked  for  an  order  to  pay  the  debts. 
(Belknap's  P.  L.  and  F.,  Sees.  228,  243-245.)  Especially  was 
that  80  when  the  debts  against  the  estate  were  drawing  interest 

In  Brewer  v.  Van  Arsdaie's  Beirs,  6  Dana,  the  administrator 
and  guardian  had  made  a  judicial  sale  of  land  for  par  money 
and  he  might  have  coerced  the  payment  of  such  money;  he 
volimtarily  received  payment  in  depreciated  currency,  and 
offered  to  pay  the  distributees  in  that  which  he  had  received, 
the  Court  said  (p.  207)  :  "  But  though  the  plaintiff  may  have 
acted  in  good  faith,  in  accepting  depreciated  bank  notes  in 
discharge  of  the  debt  due  for  the  land,  yet,  as  the  sale  'v^as  for 
par  money,  and  there  is  no  evidence  showing,  or  even  tending 
to  show,  that  he  could  not  have  coerced  the  payment  of  such 
money,  he  must  be  considered  as  having  taken  a  less  value, 
without  authority,  and  at  his  peril;  and  so  far  as  the  distrib- 
utees have  not  received  payment  voluntarily  in  the  kind  of 
money  which  he  erroneously  collected,  fhey  should  not  he  re- 
quired to  take  less  than  the  value  it  was  his  duty  to  collect." 

McGlynn  did  not  receive  any  depreciated  currency.  He  re- 
ceived money,  because  Congress  has  not  yet  made  gold  less  noi 
more  than  money.    He  offers  to  pay  a  different  currency. 

In  Trumbull  v.  Nicholson,  27  Hlinois,  149,  it  was  held  that 
an  attorney  has  no  power  to  receive  depreciated  money  in  satis- 
faction of  a  judgment;  and  that  the  Sheriff  was  bound  to  pay 
the  holder  of  the  judgment  in  legal  currency.  (See  Nolen  v. 
Jackson,  16  HI.  272.) 

It  follows  that  it  is  the  duty  of  the  Sheriff  to  pay  as  he 
receives  or  is  bound  to  receive,  and  in  no  other  or  different  cur- 
rency. He  is  no  more  a  trustee,  or  officer  of  the  Court,  than  an 
executor. 

In  Marine  Bank,  etc.  v.  Chandler,  27  HI.  525,  539,  it  was 
held  that  a  banker  receiving  funds  on  general  deposit,  was 
bound  to  pay  his  customer  in  currency  of  equal  value  to  that 
which  he  received.  The  principle  is  applicable  to  principal 
and  agent  (Dunlap's  Paley  on  Agency,  28 ;  Id.  45 ;  Knight 
y.  Lord  Plymouth,  8  Atk.  480;  Hammond  v.  Cettle,  6  Serg.  & 
Rawle,  290.) 
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The  ezeeutor  has  no  right  to  mingle  the  money  received  as 
assets  with  his  own,  or  to  exchange  the  same  for  other  money, 
(doing  80,  he  is  guilty  of  a  breach  of  his  trusty)  or  to  deposit 
the  same  as  a  general  deposit*  with  his  banker.  (White  v. 
Baugh,  9  Bligh,  181 ;  PermeU  v.  Duff  ell,  23  Law  Journal,  115 ; 
Easier  v.  Easier,  1  Bradford,  248 ;  1  Serg.  &  Rawle,  241.) 

The  executor  received  gold  coin  as  assets  in  a  fiduciary  ca- 
pacity. "*  *  and  in  an  action  against  any  'person  for  the 
recovery  of  money  received  hy  such  person  in  a  fiduciary  eapor 
city,  or  to  the  use  of  another,  judgment  for  the  plaintiff,  whether 
the  same  be  by  default  or  after  verdict,  may  be  made  payable 
in  the  same  kind  of  money  or  currency  so  received  by  such 
person.'^  (Practice  Act,  Sec.  200,  as  amended  April  27th, 
1863,  pp.  687,  688.)  This  applies  to  proceedings  in  the  Pro- 
bate Courts.     (Belknap's  P.  L.  Sec.  293.) 

To  the  extent  of  respondent's  debt,  appdlant  received  the 
assets  for  the  use  of  respondent,  and  in  a  fiduciary  capacity. 
This  statute  affects  the  remsdy,  and  not  the  contract ;  it  created 
no  new  liability,  it  only  seeks  to  enforce  a  ri^t  existing  prior 
to  its  passage,  by  prescribing  the  mode  of  enforcement  It 
applies  as  well  to  assets  received  before  as  after  its  enactment. 
It  is  valid,  and  the  Probate  Court  but  enforced  the  law  in 
making  the  order  appealed  from.  (Rockwell  v.  EvhheU,  S 
Douglass  Mich.  197;  Bronson  v.  Newberry,  2  Douglass,  38; 
Mason  v.  Eailie,  12  Wheaton,  870;  Beers  v.  Eoughton,  9 
Peters,  379.) 

By  the  Court,  Cuebby,  J, 

The  executor  of  the  last  will  and  testament  of  the  Honorable 
David  C.  Broderick,  deceased,  has  appealed  to  this  Court  from 
an  order  and  decree  of  the  Probate  Court  of  the  City  and 
County  of  San  Francisco,  requiring  him  to  pay,  in  gold  coin 
of  the  United  States,  the  amount  of  a  debt  due  the  plaintiff 
from  the  estate  of  the  deceased.  Upon  the  petition  of  the 
plaintiff  the  executor  was  directed  by  an  order  of  the  Probate 
^urt  to  render  a  full  account  and  report  of  his  administration. 
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showing  the  amotint  of  debts  and  liabilities  approved  and 
iDowed  against  the  estato  of  the  deceased;  the  expoiaea  and 
chaiges  of  adminieli'ation ;  the  amount  of  dl  sales  of  real  and 
personal  property  made  by  him^  and  the  amount  of  moneys 
receiTed^  specifying  the  times  when  received  and  the  kind  of 
enireney  and  coin  received  therefor  by  him;  and  it  was  fur- 
ther ordered  that  upon  the  ecnning  in  of  the  account  and 
repon  the  executor  and  the  legatees,  devisees  and  all  persons 
mterested  in  the  estato  of  the  deceased,  should  show  cause 
why  an  order  should  not  be  made  that  aU  of  the  debts  of  the 
estate  be  paid.  The  executor  appeared  in  obedience  to  this 
order  and  rendered  his  account,  showing  the  amount  of  money 
received,  and  also  the  amount  paid  out,  leaving  in  his  hands 
a  large  sum  of  mon^  belonging  to  the  estate.  The  account 
80  rendered  did  not  specify  the  kind  of  money  received  by  the 
executor,  and  for  this  reason  the  plaintiff,  as  a  creditor  of  the 
estate,  excepted  to  the  accpunt  as  insufficient,  and  objected  to 
its  allowance  by  the  Court  until  the  kind  of  money,  which  he 
alleged  was  gold  coin,  was  specified  and  disclosed  by  the 
executor;  and  in  conclusion,  the  plaintiff  prayed  the  Court 
that  the  executor  might  be  ordered  and  decreed  to  pay  the 
debt  due  him  in  current  gold  eoin  of  the  United  States.  To 
the  exceptions  and  objections  so  made  the  executor  answered 
that  his  account  was  in  all  respects  full  and  complete,  and 
submitted  that  the  creditor's  exceptions  and  objections  were 
insufficient  in  law  and  should  be  denied  and  disallowed;  and 
he  also,  on  his  part,  objected  that  the  Court  had  no  jurisdic- 
ti(m  or  legal  authority  to  require  a  specification  of  the  kind 
of  money  which  he  had  received  on  account  of  the  estata 
The  executor,  for  further  answer  to  the  objections  and  excep- 
tions of  the  plaintiff,  alleged  that  the  debt  due  him  had  been 
tendered  to  him  in  lawful  money  of  the  United  States  at  the 
Chemical  Bank  in  the  City  of  Kew  York,  where  the  promis- 
sory note  on  which  the  same  was  due  was  made  payable,  and 
that  the  same  was  refused  by  the  plaintiff;  and  he  further 
averred  that  the  money  remained  deposited  at  said  bank  sub- 
ject to  the  plaintiff's  order,  as  the  amount  due  him.     The 
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Court  overruled  the  answer  and  sustained  the  exceptions  and 
objections  of  the  plaintiff^  and  made  an  order  directing  the 
executor  to  file  an  amended  account  on  or  before  a  day  speci- 
fied. The  executor  obeyed  the  order  of  the  Court  and  filed  an 
amended  account  showing  thaf  the  money  received  by  him  as 
well  as  that  disbursed  was  all  of  the  description  and  kind  of 
money  designated  as  United  States  gold  coin;  whereupon  the 
Courts  by  an  order,  allowed  the  account  as  amended,  and 
directed  and  decreed  that  the  executor  pay  the  debt  due  the 
plaintiff  in  United  States  gold  coin. 

The  executor  duly  excepted  to  the  rulings  of  the  Court 
adverse  to  him,  and  on  appeal  assigns  as  error  the  orders  and 
decree  of  the  Probate  Court  reqidring  him  to  set  forth  and 
show  the  kind  of  currency  in  which  the  funds  referred  to  in 
his  account  were  received,  and  also  the  decree  requiring  the 
payment  to  the  plaintiff  to  be  made  in  gold  coin  of  the  United 
States. 

The  debt  due  the  plaintiff  was  the  balance  of  a  promissory 
note  made  and  delivered  by  the  appellant's  testator  at  the  Cit^ 
of  New  York  on  the  first  day  of  July,  1858,  payable  ten 
months  after  date  at  the  Chemical  Bank  in  that  city.  The 
tender  is  alleged  to  have  been  made,  in  lawful  money  of  the 
United  States,  which  it  is  also  alleged  was  then  the  usual  dr- 
culating  medium  in  the  City  of  New  York,  and  was  then  and 
there  receivable  in  payment  and  satisfaction  generally  of  all 
debts  and  liabilities  existing  between  private  persons.  This 
answer  does  not  disclose  what  particular  kind  of  money — that 
is,  whether  gold  coin  or  Umted  States  treasury  notes  —  was 
tendered;  and  as  gold  coin  of  the  United  States  and  United 
States  treasury  notes  were  both  at  the  time  lawful  money  of 
the  United  States,  we  are  left  in  ignorance  by  the  answer  as 
to  which  of  these  kinds  of  money  was  tendered;  and  unless 
either  kind  would  have  constituted  a  valid  tender  in  the  pay- 
ment of  the  debt  due,  we  must  hold  the  plea  of  tender  insuf- 
ficient This  point,  then,  must  be  postponed  as  dependent 
upon  the  solution  of  the  principal  question  in  the  ease,  whioh 
is  as  to  the .  obligation  of  the  executor  to  pay  the  pUjntiiFs 
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debt  in  the  kind  of  currency  which  he  received  for  the  prop- 
erty of  the  estate,  and  which  he  had  in  his  custody  and  keep- 
ing when  the  order  and  decree  was  made. 

An  executor  holds  the  property  of  his  testator  in  trust  for  the 
payment  of  debts  and  legacies,  and  for  the  application  of  the 
surplus  according  to  the  will  of  the  testator.  He  has  only 
a  qualified  property  in  the  assets  of  the  estate  of  the  testator, 
under  a  trust  to  apply  the  same  to  the  payment  of  the  testator's 
debts,  and  such  other  purposes  as  he  ought  to  fulfil  in  his 
oflSce  as  executor.  {Farr  v.  Newman,  4  Term  R.  ^45;  Tiffany 
and  Bullard  on  Trusts  and  Trustees,  483.)  By  the  statute  of 
this  State  an  executor  is  not  permitted  to  make  profit  by  the  in- 
crease, nor  to  suffer  loss  by  the  decrease  or  destruction  of  any 
part  of  the  estate,  without  his  fault.  (Probate  Act,  Section 
217.)  The  money  collected  by  the  executor  upon  the  sale  of  the 
property  of  the  estate  of  the  testator,  was  received  and  held  by 
him  in  a  fiduciary  capacity  for  the  use  of  the  creditors  of  the 
estate,  and  others  interested  therein  as  beneficiaries  under  the 
will,  and  it  was  his  duly  to  retain  in  his  hands  the  money  thus 
received  until  it  could  be  applied  and  distributed  in  the  order 
and  mode  provided  by  law. 

The  executor  was  required  to  render  a  full  account  of  hia 
administration,  and  the  authority  of  the  Probate  Court  to  en- 
force obedience  to  such  an  order  is  not  doubted.  (Probate 
Act,  Sections  227,  228.)  The  account  which  an  executor  or 
administrator  is  required  to  render  in  such  a  case  must,  among 
other  things,  show  what  is  the  amount  of  money  in  his  hands 
belonging  to  the  estate,  and  if  it  be  a  matter  of  interest  to 
those  beneficially  concerned,  we  deem  it  competent  for  the  Court 
to  require  a  specification  of  the  kind  of  money  received,  for 
it  is  the  money  received  by  him  on  behalf  of  the  estate  which 
the  creditors,  legatees  and  distributees,  as  the  case  may  be,  aro 
entitled  to  have. 

It  is  said  the  allowance  of  a  claim  by  an  executor  and  the 
Probate  Judge  amounts  to  a  judgment,  and  then  it  is  argued 
that  as  the  claim  of  the  plaintiff  in  this  case  had  been  allowed, 
and  passed  into  judgment^  the  judgment  was  payable  in  any 
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lawful  currency  of  the  United  States;  and  in  the  same  con- 
nection,  it  is  insisted  that  it  was  not  competent  for  the  Probate 
Court,  by  a  proceeding  long  subsequent,  to  add  to  the  judg- 
ment a  clause  requiring  it  to  be  paid  in  gold  coin  of  the  United 
States;  and  the  question  is  propounded,  how  can  a  Court  of 
limited  and  special  jurisdiction  add  to  a  general  judgment  at  a 
term  subsequent  to  its  rendition,  when  a  Court  of  general 
jurisdiction  could  not  do  an  act  of  the  kindt  This  argument 
is  not  without  logical  force,  and  were  the  premises  upon  which 
it  necessarily  proceeds  adinitted,  it  would  not  be  easy,  if  it 
were  possible,  to  avoid  the  conclusion  that  the  Court  erred  in 
its  decree  requiring  the  executor  to  pay  the  plaintiff  the  amount 
due  him  in  gold  coin.  But  did  the  allowance  of  the  claim  of 
the  plaintiff  by  the  executor  and  Probate  Judge  constitute  it  a 
debt  in  judgment,  in  a  general  sense  ? 

In  NeiU  v.  Hodge,  6  Texas,  489,  the  Court  said :  **  The  appro- 
val of  the  account  after  it  had  been  admitted  by  the  adminis- 
trator, was  a  judicial  act;  a  quasi  judgment;  and  so  far  affected 
the  rights  of  the  parties  as  to  prevent  any  further  investiga- 
tion in  that  Court.  If  it  had  not  been  approved,  the  creditor 
could  have  sued  for  his  demand  in  the  District  Court^  and 
obtained  judgment;  he  could  not,  however,  have  had  an  exe- 
cution. It  would  have  been  certified  to  the  Probate  Court  to 
be  paid  by  the  administrator,  in  the  due  course  of  administra- 
tion." 

In  a  number  of  eases  decided  by  the  Supreme  Court  of 
Texas,  arising  under  a  statute  substantially  like  our  own,  it  has 
been  held  that  the  approval  of  a  creditor's  claim  by  the  Pro- 
bate Judge  is  a  judgment  upon  the  claim,  and  cannot,  so  far 
as  the  creditor  may  be  concerned,  be  questioned  at  a  subse- 
quent term  of  the  same  Court  (Swenscn  v.  Walker,  3  Texas, 
96 ;  Neia  v.  Hodge,  6  Id.  487;  Fmhy  v.  Carothen,  9  Id.  518.) 
In  the  case  of  Deck's  Estate  v.  Oherke,  6  CaL  669,  the  Supreme 
Court  of  this  State  held  that,  by  our  probate  law,  claims 
against  an  estate,  which  have  been  allowed  by  the  administra- 
tor and  the  Probate  Judge^  have  the  foree  and  effect  of  judg- 
mentfl. 
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Neither  the  Supreme  Court  of  Texas  nor  our  o^^m  have 
ever  held,  ae  we  axe  aware,  that  the  allowance  of  a  creditor's 
ehdm  by  the  Probate  Judge  is  anything  more  than  a  mere 
judicial  determination  of  the  estate's  indebtedness  in  a  speci- 
fied sma  to  a  particular  person*  When  a  given  claim  is 
allowed  and  it  tlius  beeomes  judicially  determined  as  a  debt 
due  the  creditor,  it  thereby  gains  no  preference  over  any  other 
claim  of  the  same  class  which  may  be  allowed  by  the  vCzecutor 
and  approved  by  the  Judge  at  a  subsequent  date.  Claims  so 
allowed  and  approved  pass  into  judgments  of  a  qualified  char- 
acter only.  The  amount  due  and  to  whom  due  is  the  substan- 
tive matter  ascertained  and  determined.  It  is  a  judgment  to 
this  extent  only.  By  the  act  of  allowance  and  approval  the 
claim  is  placed  among  the  acknowledged  debts  of  the  estate; 
but  before  payment  can  be  enforced  it  is  necessary  to  obtain 
a  decree  of  ^  Probate  Court  for  that  purpose;  and  when 
such  judgment  or  decree  is  made,  the  cxecntoi*  must  pay  the 
ereditor  as  directed.  (Probate  Aet,  Sections  248,  245.)  The 
decree  so  made  is  a  judicial  determination  of  the  rights  of  the 
parties,  and  possesses  all  the  elements  of  a  final  judgment. 
(Bdaie  of  Martin  B.  Cook,  14  Cal.  180.)  This  decree  deter- 
mines the  amount  to  be  paid.  This  amount  is  ascertained  bj 
reference  to  the  money  of  the  estate  in  the  hands  of  the  exec 
utor.  If  there  be  sufficient  in  his  hands  for  the  payment  is 
fnll  of  the  creditor's  demand,  or  only  enough  to  pay  a  pro- 
portionate dividend,  the  decree  is  made  according  to  ^e  truth 
of  the  case,  and  the  executor  is  required  to  make  payment  a& 
directed  by  the  decree  from  the  money  of  the  estate  in  hib 
hands  ov  presumed  to  be  therei  In  this  case  the  money  in  the 
hands  of  the  executor  was  gold  coin  of  the  United  States,  ano 
the  decree  requires  ;th]s  kind  of  money  to  be  paid  to  the  cred- 
itor. This  deeree  is  in  consonance  with  justice,  and  in  oui 
judgment  is  authorised  by  the  law  of  the  land. 

H  diere  was  any  doubt  as  to  the  power  of  the  Probate 
Court,  under  Hie  law  as  it  exists,  independently  of  the  Act  of 
1868,  called  the  « Specific  Contract  Law"  (Laws  1863,  p.  687), 
then  that  Act,  as  it  seems  to  us,   has  relieved  the  subject 
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of  all  embarrassment  The  second  section  of  the  Act  referred 
to  provides  that  "in  an  action  against  any  person  for  the 
recovery  of  money  received  by  such  person  in  a  fiduciary 
capacity,  or  to  the  use  of  another,  judgment  for  the  plaintiff, 
whether  the  same  be  by  default  or  after  verdict,  may  be  made 
payable  in  the  same  kind  of  money  or  currency  so  received 
by  such  person,"  The  next  section  provides  for  enforcing  by 
executiou  the  payment  of  the  judgment  according  to  its  terms. 

By  the  two  hundred  and  forty-fifth  section  of  the  Probate 
Act,  it  is  enacted  that  '' whenever  a  decree  shall  be  made  by 
the  Probate  Court  for  the  payment  of  creditors,  the  executor, 
or  administrator  shall  be  personally  liable  to  each  creditor  for 
his  claim  or  the  dividend  thereon,  and  execution  may  be 
issued  on  such  decree,  as  upon  a  judgment  in  the  District 
Court,  in  favor  of  each  creditor,  and  the  same  proceedings 
may  be  had  under  such  execution  as  if  it  had  been  issued  from 
the  District  Court," 

The  proceedings  instituted  by  the  plaintiff,  as  a  creditor  of 
the  estate  of  the  deceased,  against  the  executor,  was  in  the 
nature  of  an  action  for  the  recovery  of  the  money  which  he 
had  in  his  hands  in  a  fiduciary  capacity,  and  to  which  the 
plaintiff  was  entitled  to  the  extent  of  his  demand.  The  decree 
made  upon  the  issue  joined  between  the  parties  was  a  judg^ 
ment  against  the  appellant  as  the  executor  of  the  estate,  and 
in  order  to  render  it  at  once  effectual  against  him  individually 
the  statute  has  declared  that  he  shall  be  personally  liable  for 
the  payment  decreed  to  be  made. 

The  conclusion  to  which  we  come  is  that  the  appellant  aa 
the  executor  of  the  last  wiU  and  testament  of  the  deceased 
received  the  money  of  the  estate  collected  by  him  in  a  fidu- 
ciary capacity  and  as  the  trustee  for  the  cijaditors,  and  for  the 
legatees  or  distributees  under  the  will,  and  the  same  held  in 
Ills  possession  to  be  paid  out  and  distributed  under  the  direc* 
tion  of  the  Probate  Court,  in  the  mode  provided  and  requirecl 
by  the  law;  and  Aat  the  proceedings  had  in  the  Probate 
Court  to  that  end  were  in  accordance  with  the  law  in  its  letter 
and  spirit;  and  we  also  hold  the  exeeutor'a  plea  of. a  tender  to 


Oct,  1864.]  Magkaw  v.  McGlynn.  438 

Opinion  of.  Sawyer,  J.,  dlgaimtlpg. 

the  plaintiff  of  the  sum  due  him  in  lawful  money  of  the  United 
States  to  be  insufficient;  because,  by  the  laws  of  the  United 
States^  there  was  at  the  time  of  the  alleged  tender  more  than 
one  kind  of  lawful  money  of  the  United  States,  one  of  which 
kinds  in  particular  the  plaintiff  was  entitled  to  have  in  pay- 
ment of  the  amount  due  him.  The  answer  does  not  show  that 
this  particular  kind  of  money  was  tendered,  and  therefore  the 
tender  as  pleaded  must  be  deemed  insufficient. 
The  decree  is  affirmed. 

Sawtbb,  J.,  dissenting. 

D.  C.  Broderick,  in  his  lifetime,  was  indebted  to  respondent 
upon  an  ordinary  promissory  note.  Upon  his  decease  the  debt 
survived  against  the  estate,  and  the  full  amount  was  tendered 
to  the  respondent  by  the  administrator.  The  administrator 
represents  the  estate  until  it  is  settled  up,  the  debts  are  paid, 
and  the  assets  distributed.  Broderick  was  entitled  to  pay  the 
debt  in  any  money  that  the  law  makes  a  legal  tender  in  the 
payment  of  debts.  The  death  of  Broderick  did  not  place  the 
respondent  in  any  better  position  than  he  occupied  during 
the  lifetime  of  the  deceased,  and  the  estate  was  entitled  to 
discharge  the  debt  in  any  kind  of  money  that  Broderick  would 
have  been  entitled  to  pay  it  in,  were  he  alive.  The  adminis- 
trator represents  the  estate  and  not  the  creditor.  He  is  not  in. 
anj  just  sense  a  trustee  holding  a  specific  piece  of  property, 
or  any  specific  fund  belonging  t6  the  respondent  which  he  is 
entitled  to  receive  in  kind.  Nor  is  he  a  trustee  of  the  creditor 
in  any  sense  other  than  that  he  has  charge  of  the  assets  of  the 
estate  out  of  which  the  respondent  is  entitled  to  have  his  debt 
discharged.  The  respondent  is  merely  a  creditor  of  the  estate, 
and  his  demand  is  a  debt,  pure  and  simple,  due  from  the 
estate  and  payable  in  any  kind  of  money  made  by  law  a 
legal  tender  in  payment  of  debts.  The  creditor  has  no  right 
to  share  in  any  profits  or  advantages  gained  by  the  estate 
arising  from  the  managemeqt  of  its  funds,  no  matter  by  what 
means  they  accrue.  If  tbe  estate  is  solvent,  he  is  entitled  to 
vou  xzyi.1 — 28 
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tlie  full  amount  of  his  debt,  but  uuder  no  eireumstanees  can 
be  get  more.  He  is  not  entitled  to  have  any  portion  set  off  to 
him  in  kind.  He  is  entitled  to  lawful  money,  such  aa  is  a 
legal  tender  in  payment  of  all  other  debts,  and  when  he 
obtains  that  his  contract  is  satisfied  according  to  its  terms. 
His  demand  rests  in  contract,  and  his  bond  is  fully  satisfied* 
Oan  he  ask  more?  TTpon  what  principle  does  he  stand  in  m 
better  position  than  those  who  are  creditors  of  the  livingt 

So,  also,  a  legatee  of  a  specific  sum,  payable  in  money, 
would  probably  stand  in  the  same  position.  When  the  debts 
are*  paid,  he  becomes  a  creditor  of  the  estate  to  the  amount  of 
the  sum  bequeathed. 

Eesiduary  legatees  and  heirs,  may,  perhaps,  occupy  a  diffec^ 
ent  position,  for  after  the  debts  of  the  estate,  and  all  specific 
l^acies  are  paid,  the  remainder  of  the  estate  itself  is  theirs. 
But  if  they  do  stand  in  a  better  position  than  creditors,  it  is 
because  the  estate  itself  is  theirs,  and  the  executor,  or  admin- 
istrator, is  simply  its  custodian,  and  is  bound  to  turn  it  over  to 
the  real  owners.  He  does  not  stand  in  the  relation  of  debtor 
to  the  heirs  and  residuary  legatees.  He  is  simply  custodian 
of  the  specific  property  of  which  they  are  the  owners.  The 
money  and  property  itself  remaining  in  his  custody,  after  pay- 
ing the  debts  and  specific  legacies,  belong  to  them,  and  are  to 
be  distributed  in  kind  to  the  real  parties  entitled,  under  the 
direction  of  the  Probate  Court.  But  it  is  not  necessary  to 
determine  the  question  as  to  heirs  and  residuary  legatees  at 
this  time.  They  are  only  referred  to,  to  show  that  their  rela- 
tion to  the  estate  is  entirely  different  from  that  of  a  mere  con- 
tract creditor,  and  that  there  are  reasons  why  they  may  be 
entitled  to  receive  the  specific  property  received  by  the  eKeco- 
tor,  whether  money  or  otherwise,  that  do  not  apply  to  credi- 
tors as  such. 

In  my  judgment  there  is  nothing  in  this  case  to  relieve  it 
from  the  operation  of  the  Act  of  Congress  making  treasury 
notes  a  legal  tender  in  the  payment  of  debts.  It  will  be  time 
enough  to  determine  whether  or  not  the  last  clause  of  section 
two  hundred  of  the  Practice  Act,  relating  to  the  reooveiy  of 
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moneTs  received  in  a  fiduciary  capaeityy  and  to  suits  for  moneys 
liad  and  received  to  the  use  of  another^  irrespective  of  any 
express  agreenoient  to  pay  in  a  specific  kind  of  money,  is  repug- 
nant to  the  Act  of  Congress,  when  that  question  properly  arises* 
In  my  opinion  it  does  not  arise  in  this  case. 

If,  then,  the  Act  of  Congress  is  to  govern  oozitracts  made 
befcMre^  as  well  aa  thoee  made  after  its  passage,  the  order  direct- 
ing the  executor  to  pay  the  debt  due  respondent  in  gold  coin 
is  erroneous,  and  ought  to  be  reversed.  But  the  question  as 
to  the  effect  of  the  Act  of  Congress  on  antecedent  contracts  is 
pending  in  another  case,  which  we  are  not.  yet  prepared  to 
decide,  and  as  the  majority  of  the  Court  decide  this  case  on 
the  assmnption,  adopted  for  the  purpose,  only,  for  their  present 
decision,  that  the  Act  controls  such  antecedent  contracts,  I 
express  no  opinion  upon  the  point  at  this  time. 

Mr.  Chief  Justice  Sandbbsox  expressed  no  opinion. 


HIRAM  LEONARD,  and  SIDONIE  LEONARD  hm  Wifb 
9.  JAMES  B.  TOWNSEND  Ain>  JAMES  DONAHUE. 

Jnamaan  Aqaikst  Mabbied  Womik.— A  judgmtnt  may  be  rendered  agalnal 
n  mnrried  woman  for  costs  In  an  action  brongrht  by  her  ae  sole  plaintiff, 
eoncemlng  her  separate  property,  and  when  so  rendered  an  ezeentlOB  In  tiM 
QMial  form  may  be  iMned  on  the  same»  and  her  separate  property  sold  by  tke 
Sheriff,  and  the  purchaser  at  the  Sheriff**  sale,  vpon  receipt  of  the  SherUrt 
deed,  acqnires  a  yalld  title  thereto. 

lliiBiB>  WoMBK  A8  Vaxtixb  TO  AcvioKS. — The  Wfenth  section  of  the  Prt*- 
tlee  Act  places  married  women,  in  respect  to  iik%  cases  therein  mentioaeS* 
upon  a  common  lerel  with  all  other  parties  to  actions,  and  imposes  on  thSB 
tiie  rcsponsIhilitleB  It  Imposes  on  other  parties. 

Appbai«  from  liie  District  Oourt^  Twelfth  Judicial  Distrioti 
(Stjr  and  Ooimty  of  San  Francisoa 

The  execution  upon  which  the  property  of  Sidonie  Leonard 
was  sold  was  in  the  usual  form  prescribed  by  statute  in  cases 
of  peraonal  judgment  for  costs. 

The  other  facts  afe  stated  in  the  opinion  of  the  Court 
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E.  W.  F.  Sloan,  and  Delos  Lake,  for  Appellants. 

The  formal  judgment  for  costs,  and  all  the  proceedings 
thereon  had,  including  the  Sheriff's  deed,  were  void. 

It  is  not  pretended  that  Mrs.  Leonard  was  a  sole  trader 
under  the  provisions  of  the  Act  of  April  12th,  1852 ;  or  that 
she,  in  any  manner,  claimed  the  rights,  or  assumed  the  liabili- 
ties conferred  by  that  Act;  and,  consequently,  if  there  was 
authority  for  the  entering  up  such  judgment,  or  taking  the 
proceedings  thereon  had,  it  is  to  be  sought  for  in  the  common 
law.     It  cannot  there  be  found. 

It  is  a  fundamental  principle  of  the  Qommon  law  that  no 
action  at  law  can  be  maintained  against  a  married  woman, 
"For  the  judgment  in  that  case  would  subject  her  person  to 
imprisonment;  and  the  husband's  right  to  the  person  of  his 
wife  would  be  infringed,  which  the  law  wiU  not  permit  in  any 
case  of  a  civil  concern.  And  for  the  same  reason  there  can  be 
no  personal  decree  against  her  in  chancery.  It  must  be  one 
which  reaches  her  property  only."  (Reeve's  Dom.  Eel.  171.) 
"  It  is  now  well  settled  that  no  action  can  be  maintained  against 
a  married  woman."    (2  Roper  on  Husband  and  Wife,  178.) 

"It  haa  been  observed  that,  by  the  common  law — restored 
by  the  case  of  Marshall  v.  Button — a  married  woman  was  not 
allowed,  except  in  special  cases,  to  contract  as  a  feme  sole; 
nor  as  such  to  sue  or  be  sued.  That  being  the  legal  rule,  the 
wife  cannot,  at  law,  bind  herself  by  any  contract  in  respect  to 
her  separate  property.  In  conformity  with  this  doctrine  of 
the  wife's  disability.  Courts  of  equitj*  hold  that  her  general 
personal  engagements  will  not  affect  her  separate  property.'* 
»  »  *  "If^  therefore,  the  wife  contract  debts  generally 
without  any  act  indicating  an  intention  specifically  to  charge 
her  separate  estate  with  the  payment  of  them,  a  Court  of 
equity  will  entertain  no  jurisdiction  of  such  estate  in  the  hands 
of  her  trustees  to  such  purposes  during  her  Ufa"  (2  Roper, 
241;  8  Term  R.  645.) 

The  exception  which  exists  in  case  of  a  sole  trader  by  tlie 
custom  of  London,  need  not  here  be  noticed. 
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The  other  exception  arises  from  necessity,  and  exists  in  those 
cases  only  where  the  husband  is  in  law  considered  as  dead,  the 
wife  being,  as  it  were,  in  a  state  of  widowhood ;  for  instance, 
where  the  husband  has  been  banished  from  his  country  during 
life,  or  has  been  transported  for  a  number  of  years,  or  has 
abjured  the  realm,  or  where  there  has  been  a  dissolution  of 
the  marriage  by  Act  of  Parliament.  In  all .  such  cases  the 
marriage  contract  being  suspended,  the  wife  is  considered  so 
far  a  feme  solcj  as  to  be  able  to  contract,  to  pay  and  receive 
money,  to  sue  and  be  sued,  and  liable  even  to  be  taken  in  exe- 
cution. (2  Roper  on  H.  and  W,  123.)  It  may  be  regarded 
as  the  settled  law,  however,  that  the  mere  voluntary  absence 
of  the  husband,  though  for  many  years,  "  will  not  place  the 
wife  is  the  situation  of  a  feme  sole,  so  as  to  restore  the  rights 
of  disposition,  per$onal  liabilities,  and  powers  which  she  parted 
with  on  entering  into  the  marriage  state/'  (2  Roper,  124; 
Farrer  v.  Countess  of  Granard,  1  B.  &  P.  Xew.  Rep.  80; 
Chambers  v.  Donaldson  et  al.,  9  East.  471;  Kay  v.  Ducliess  de 
Pienne,  3  Camp.  124.) 

It  bad  been  intimated  by  counsel,  in  the  case  last  cited,  that 
if  the  husband  be  an  alien  who  never  was  in  England,  his  wife 
residing  there  might  be  sued  as  a  feme  sole.  But  Lord  Ellen- 
borough  thought  it  quite  clear,  since  the  case  of  Marshall  v. 
Button,  8  T.  R.  646,  restored  the  common  law  on  the  subject, 
that  where  the  alien  husband  had  been  living  with  his  wife  in 
England  a  year  before  she  had  given  the  note  sued  on,  the  suit 
against  her  could  not  be  maintained. 

The  idea  has  been  advanced,  on.  the  part  of  the  respondents, 
that  the  reason  why  the  wife  could  not  be  sued  upon  contract 
at  law,  was  because  at  law  she  was  not  regarded  as  having  a 
separate  estate,  except  in  land,  in  which  her  husband  was  enti- 
tled to  the  usufruct,  and  consequently,  (as  argued,)  there  could 
have  been  no  execution,  at  law,  of  the  judgment.  If  that 
were  so,  there  would  have  been  no  difficult  in  enforcing  her 
ordinary  personal  engagements  by  a  pecimiary  decree  in  equity, 
irrespective  of  any  intent  to  charge  specifically  her  separate 
estate.    That,  however,  cannot  be  done.    It  was  said  by  Lord 


488  Lbokabd  v.  Towhsbnik  [Sup.  Ct 


f  «r  ApptilaBla 


Chaiicellor  Loughborough,  in  Hvime  v.  TMMkui,  1  Bro.  0.  R 
81 :  '^  I  believe  there  is  no  instance  of  a  personal  deci^ee  against 
a  feme  eavert  for  payment  of  any  sum  whatever.  Though 
her  personal  property  is  liable,  yet  the  deeree  is  to  fetch  forth 
her  separate  estate,  and  make  it  liable  to  her  engagement.^' 

The  doctrine  of  equity  is,  that  '^  as  incident  to  ibe  power 
of  enjoyment,,  she  has  the  power  of  charging  her  separate 
property."  (Oreailyr.  NohU,  8  Madd.  CJh.  R.  94.)  Tho  com- 
mon rule  that  the  wife  cannot  be  sued  on  contract,  is  founded 
upon  her  want  of  capacity,  at  law,  to  enter  into  contract,  ex- 
cept it  be  to  charge  her  estate.  Her  mere  personal  obliga- 
tion was  not  l^s  void  in  equity  than  at  law.  Vice  Chancellor 
Leach  remarked,  in  Stuart  ▼.  Viscount  KirkwaU  ei  dL,  3  Madd. 
0.  K.  888,  **  I  had  occasion  to  consider  this  doctrine  fully,  in 
Qreatly  ▼.  Noble;  I  then  was,  and  now  am  of  opinion,  that  a 
feme  covert,  being  incapable  of  contract,  this  Court  cannot 
svbject  her  separate  property  to  general  demands/* 

The  proposition  sought  to  be  maintained  by  respondents,  that 
where  a  married  woman,  by  statate  or  otherwise^  placed  in 
the  position  of  a  feme  sole  for  any  purpose,  she  is  to  be  so 
regarded  for  all  purposes,  is  without  any  foundation.  It  is 
generally  true^  that  where  she  is  made  a  feme  sole  as  to  some 
specified  transaction  or  branch  of  business,  her  rights,  powers, 
and  liabilities  touching  the  same  will  be  commensurate  with 
those  of  an  unmarried  woman.  But,  as  hereinbefore  sug- 
gested, the  statutory  capacity  of  a  married  woman  in  this  State, 
to  exercise  the  rights  and  powers,  and  to  incur  the  liabilities 
of  a  feme  sole  is,  as  a  general  rule,  restricted  to  the  case  of 
a  sole  trader.  (Act  of  April  12th,  1852;  Wood^s  Dig.  Art. 
2,624.) 

There  seems  to  be  but  one  exception  to  that  general  rale. 
By  Act  of  February  14th,  1866,  capacity  is  given  to  a  married 
woman  of  legal  age,  to  convey  any  estate  or  interest  in  land 
held  by  her  in  her  own  ri^t,  as  perfectly  as  if  she  were 
unmarried,  by  executing  an  instrument  of  conveyance  in  the 
manner  and  form  therein  prescribed;  provided,  the  husband 
be  not  then,  and  for  one  year  next  preceding  the  execution 
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of  the  oonvejanoe,  had  not  been  a  bona  fide  resident  of  this 
State.    (Wood's  Dig.  Art.  2,630.) 

The  power  so  conferred  is  only  to  be  exercised  under  the  spe* 
eial  circamstanoes  mentioned  in  the  statute;  is  limited  to  the 
actaal  oonveyanoe  of  land  or  of  some  estate  or  interest  in  it, 
which  eoQTeyance  mnst  be  executed  in  form  and  manner  pre- 
scribed. There  is  nothing,  therefore,  in  either  of  the  statutes 
referred  to  which  can  avail  the  respondents. 

It  is  contended,  however,  by  respondents,  that  the  recovery 
of  a  judgment  for  costs  bj  the  party  prevailing  in  the  action 
is  a  matter  of  course.  It  is  true  that  section  four  hundred 
and  ninety-seven  of  the  Practice  Act  provides  that  costs  shall 
be  allowed  of  course  to  the  defendant  upon  a  judgment  in  his 
favor  in  the  actions  mentioned  in  section  four  hundred 
and  ninety-five. 

It  can  hardly  be  said  that  a  mere  order  dismissing  a  cause 
for  want  of  prosecution,  is  a  judgment.  Be  that  as  it  may,  how- 
ever, it  is  certain  that  no  judgment  at  law  for  costs  can  be  en- 
tered np  against  a  married  woman,  merely  on  the  ground  that 
she  is  sole  plaintiff  or  defendant  in  the  suit 

She  cannot  thus  indirectly  create  a  lieu  or  incumbrance  upon 
her  estate,  whether  legal  or  equitable;  nor  can  she  thus  indi- 
rectly cause  or  suffer  an  alienation  of  it. 

Eoge  &  Wilson,  for  Bespondents. 

The  Court  had  power  and  jurisdiction  to  enter  a  judgment, 
whether  the  rightful  one  could  only  have  been  questioned  on 
appeal  from  that  judgment  Even  if  the  judgment  were 
"palpably  erroneous,  it  is  not  void,  but  is  binding  until 
reversed,  and  cannot  be  treated  as  a  nullity  in  a  ooUateral  suit" 
This  law  is  too  well  settled  to  require  authorities,  but  see: 
'Arnold  V.  Booth,  14  Wis.  180;  Howard  v.  North,  6  Texas, 
290 ;  Steams  v.  Aquire,  7  Cal.  448 ;  Reynolds  v.  Harris,  14  CaL 
678;  Thompson  v.  Tolmie,  2  Pet  163-165 ;  Ex  parte  Wathins, 
8  Pet  202. 

But  there  was  not  even  error.  The  judgment  for  costs  was 
rightly  entered  against  her.    By  section  seven  of  the  Practice 
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Act  she  was'  made  a  free  and  independent  suitor.  She  became 
an  actor.  Like  all  others,  she  had  the  rights  but  at  the  same 
time  the  responsiblities  of  a  suitor. 

"  In  this  State  the  wife  can  appear  in  and  defend  an  action 
separately  from  her  husband.  To  enable  her  to  do  so,  she 
must  possess,  as  defendant,  all  the  rights  of  a  feme  sole,  and 
be  enabled  to  make  as  binding  admissions  in  writing  in  the 
action  as  other  parties."     (Alderson  v.  Bell,  9  Cal.  321.) 

A  wife  can  waive  errors  as  well  as  her  husband  in  a  suit 
against  both.     (Laird  v.  Thomas,  22  Texas,  276.) 

"  The  statute  right  of  a  married  woman  to  litigate  implies 
her  perfect  capacity  to  do  so,  and  she  will  be  held  responsible 
for  the  acts  of  her  attorney,  and  for  the  want  of  ordinary 
•diligence  on  her  part"     (Cayce  v.  Powell,  20  Texas,  767.) 

When  she  became  a  sole  party  plaintijBf  and  brought  her 
action,  the  Practice  Act  applied  to  her  as  much  as  to  any 
other  plaintiff.  Her  suit  was  bound  to  conform  to  that  stat- 
ute, and  she  was  known  only  aa  a  party  plaintiff,  disrobed  of 
every  other  character.  The  Chapter  of  the  Practice  Act  on 
the  subject  of  costs  applied  to  her  as  well  as  to  others.  She 
could  not  require  the  services  of  the  officers  without  paying 
costs.  Had  she  obtained  judgment  in  her  favor,  costs,  *'of 
course,"  would  have  been  "  allowed  "  her,  because  it  was  "  an 
action  for  the  recovery  of  real  estate."     (Sec  495,  Pr,  A\jt) 

Why  would  she  have  been  "allowed"  costs  "of  course?" 
Because  she  would  have  been,  in  the  language  of  that  section, 
"  the  plaintiff,  upon  a  judgment  in  her  favor." 

If  section  four  hundred  and  ninety-five  applied  to  her,  why 
did  not  section  four  hundred  and  ninety-seven?  It  provides 
that  "  Costs  shall  be  allowed  of  course  to  the  defendant  upon 
a'  judgment  in  his  favor  in  the  actions  mentioned  in  section 
four  hundred  and  ninety-fivoi  and  in  a  special  proceeding  in 
the  nature  of  an  action." 

The  greater  part  of  the  able  brief  of  the  appellants*  oounsel 
is  taken  up  with  the  discussion  of  the  rights  of  married  women 
at  common  law,  with  a  great  deal  of  which  we  agree.  To 
some  portions  we  dissent,  whilst  we  totally  disagree  with  the 
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corollaries  which  are  deduced  from  common  law  doctrines. 
It  is  asserted  that  "  it  is  a  fundamental  principle  of  the  com- 
mon law,  that  no  action  at  law  can  be  maintained  against  a 
married  woman/'  (Beeves'  Dom.  Eel:,  and  Eoper  on  Husband 
and  Wife,  are  cited  as  authorities  for  that  position,) 

We  have  referred  to  2  Eoper  on  H.  and  W.  178,  and  do  not 
find  that  doctrine  announced.  We  refer  to  the  edition  printed 
in  the  30  Vol.  Law  Library.  But  we  do  find  in  the  samia 
volume,  at  other  pages,  the  contrary  doctrine.  There  are  very 
many  cases  where  actions  at  common  law  could  be  maintained 
against  married  women,  both  ez  contractu  and  ex  delicto. 

"Where  the  cause  of  action  is  founded  upon  a  contract  by 
the  wife  dum  sola,  as  a  debt  contracted  by  her  before  marriage, 
the  action  must  be  brought  against  the  husband  and  wife 
jointly."     (2  Boper,  126.) 

*'Where  the  cause  of  action  is  founded  on  a  tort,  committed 
by  the  wife  before  marriage,  as  in  trover,  the  husband  and 
wife  must  be  joined  as  defendants.  Where  the  cause  of  action 
arises  from  a  tort  of  the  wife  alone,  during  the  marriage,  as  in 
an  action  for  slander  by  her,  or  where  it  arises  from  a  tort 
committed  by  the  husband  and  wife  together,  the  action  lies 
against  both."    (lb.  127.)     . 

For  numerous  instances  of  actions  maintained  at  common 
law  against  married  women,  and  where  personal  judgments 
were  rendered  against  them,  see:  2  Hilliard  on  Torts,  163, 
512-614;  Yates  and  Wife  v.  Reed  and  Wife,  4  Black!  463; 
CaHeraU  v.  Eenyon,  3  Ad.  &  El.  N.  S.  315;  Mathews  v. 
Fiestel  and  Wife,  2  E.  D.  Smith,  91;  Austin  and  Wif0  v. 
Yfilson  and  Wife,  4  Cush.  273. 

"The  husband  is  liable  for  the  torts  and  frauds  of  the  wife 
committed  during  coverture.  If  committed  in  his  company, 
or  by  his  order,  he  alone  is  liable.  If  not,  they  are  jointly  Uor 
Ik,  and  the  wife  must  be  joined  in  the  suit  with  her  husband/' 
{Wagener  v.  Bill,  19  Barb.  324;  2  Kent's  Com.  149.) 
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This  is  an  aedon  by  a  husband  and  wife  to  recover  a  lot  in 
the  CSty  and  County  of  San  Francisco,  allied  in  the  com- 
plaint to  be  the  separate  estate  of  the  latter.  The  case  was 
tried  by  a  referee,  to  whom  it  was  referred  with  directions  to 
try  all  the  issues,  both  of  law  and  fact,  and  report  a  judgment 
thereon.  The  referee  reported  a  finding  and  judgment  in 
favor  of  the  defendants,  and  thereupon  the  plaintiffs  moved 
the  Court  to  set  aside  the  report  of  the  referee  and  grant  a 
new  trial  upon  the  ground,  in  substance,  that  upon  the  facta 
as  found  by  him  the  judgment  should  have  been  for  the  plain- 
tiffs. By  stipulation  the  report  of  the  referee  was  made  a 
statement  of  the  case  upon  the  motion  for  a  new  triaL  The 
motion  was  denied,  and  the  plaintiffs  have  appealed. 

It  appears  from  the  finding  of  the  referee  that  the  plaintiff, 
Sidonie  Leonard,  then  being  the  wife  of  the  plaintiff,  Hiram 
Leonard,  in  1853  brought  an  action,  as  sole  plaintiff,  to 
recover  the  premises  in  controversy  in  the  present  action, 
against  certain  other  parties  then  in  possession.  In  that 
action  she  recovered  judgment  This  judgment  was,  how- 
ever, reversed  on  appeal  and  a  new  trial  ordered.  The  case 
was  remanded  to  the  District  Court  and  placed  on  the  calen- 
dar for  that  purpose.  On  the  day  appointed  for  the  trial  the 
plaintiff  failed  to  appear  and  prosecute  her  action,  and  upon 
motion  of  the  defendants  it  was  dismissed  at  her  costs.  In 
due  oourse  the  costs  were  taxed  and  judgment  therefor 
entered  against  her.  Upon  this  judgment  execution  wag 
issued,  and  the  premises  which  were  in  controversy  in  that 
action  and  in  this  were  levied  upon  and  sold  to  the  defendant 
Townsend,  who  in  due  courso  obtained  a  Sheriff's  deed 
therefor. 

Upon  the  foregoing  facts  the  referee  held  that  the  title  of 
the  plaintiff  Sidonie  Leonard  passed  to  the  defendant  Town- 
send  by  llie  execution  sale  and  Sheriff's  deed,  and  accordingly 
rendered  a  judgment  in  favor  of  defendants. 

The  validity  of  the  judgment  under  which  the  Sheriff's 
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sale  to  Townaeiid  was  made  ia  the  oolj  question  involved  in 
this  case. 

It  is  contended  on  the  part  of  the  appellants  that  the  judg- 
ment in  question,  and  all  the  proceedings  thereon,  including 
the  Sheriff's  deed,  are  null  and  void,  because,  Mrs.  Leonard 
being  a  married  woman  and  not  a  sole  trader,  no  valid  judg- 
ment for  costs  could  be  rendered  against  her. 

In  support  of  this  point  the  learned  counsel  for  appellants 
have  filed  an  able  and  ingenious  argument,  founded  upon  the 
principles  of  the  common  law  touching  the  rights  and  disa- 
bilities of  married  women  and  the  claim  that  those  principles, 
so  far  as  the  question  under  debate  is  concerned,  are  unaffected 
by  our  Practice  Act  As  we  understand  the  argument,  it  is  to 
the  effect  that  our  statute  removes  the  common  law  disabilities 
of  married  women,  so  far  as  their  capacity  to  sue  in  certain 
cases  is  concerned,  but  does  not  annex  to  that  capacity  the 
liabilities  which  are  imposed  by  the  statute  upon  all  other 
floitors. 

We  do  not  think  that  the  solution  of  the  question  under 
consideration  is  aided  by  a  reference  to  the  common  law ;  for 
assuming  all  that  is  claimed  by  appellants  on  that  score  the 
whole  question  still  remains,  which  is  simply  whether  (admit- 
ting that  she  can  maintain  the  action  only  by  virtue  of  the 
statute)  she  enjoys  the  right  to  sue  upon  the  same  terms  and 
conditions  as  all  other  suitors,  or  enjoys  it  unincumbered  with 
the  liabilities  which  its  exercise  may  entail  upon  them,  and  is 
to  be  solved  in  our  judgment  by  a  reference  to  the  statute 
alone. 

Title  one  of  the  Practice  Act  treats  of  civil  actions  and  the 
parties  thereto,  and  in  the  seventh  section  provides  in  what 
cases  a  married  woman  may  sue  and  be  sued,  without  imposing 
any  oonditions  or  bestowing  any  privileges.  Thus,  in  respect 
to  the  cases  mentioned,  she  is  put  upon  a  common  level  with 
all  other  parties  to  actions,  no  discrimination  being  made  in 
her  favor  or  against  her.  Tl  nreaf ter  the  statute  proceeds, 
and  without  any  distinction  as  to  persons,  prescribes  in  general 
terms,  applicable  to  all  alike,  the  manner  in  which  actions 
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shall  be  prosecuted  and  the  nature  and  form  of  the  judgments 
which  shall  be  rendered,  and  the  manner  in  which  the  same 
shall  be  executed.  We  nowhere  find  any  provision  excepting 
any  party  or  class  of  parties,  from  the  operation  of  any  of 
these  general  rules.  The  provisions  of  the  statute  relating  to 
judgments  do  not  declare  that  judgments  may  be  rendered  in 
favor  but  not  against  married  women;  on  the  contrary,  they 
merely  provide  in  general  terms  when  the  plaintiff  or  the 
defendant  shall  have  judgment  and  execution  regardless  of  the 
fact  whether  they  are  male  or  female,  married  or  unmarried. 
All  the  property  of  the  judgment  debtor,  except  as  otherwise 
provided,  regardless  of  the  fact  whether  such  debtor  be  male 
or  female,  married  or  unmarried,  is  declared  subject  to  seizure 
and  sale  under  execution.  Thus  we  find  in  the  statute  no 
foundation  upon  which  the  theory  of  the  appellant  can  stand, 
for  it  deals  in  general  terms,  and  creates  no  exceptions  in  favor 
of  any  party  or  class  of  parties. 

The  Provision  of  the  Practice  Act,  allowing  a  married 
woman  to  sue  alone  is  not,  as  counsel  for  appellants  contend, 
merely  the  adoption  of  the  old  chancery  rule  allowing  her  in 
certain  cases  to  sue  by  her  "next  friend."  It  is  something 
more,  for  it  allows  her  to  sue  alone.  The  office  which  the 
prochein  ami  performed  was  to  be  responsible  for  costs.  The 
old  form  of  suing  by  prochein  ami  is  abolished,  but  the  right 
of  the  opposite  party  to  recover  costs  is  unimpaired,  and,  as  a 
necessary  consequence,  resulting  from  dispensing  with  the 
prochein  ami,  the  married  woman  has  herself  been  charged 
with  the  responsibility  which  previously  attached  to  him;  and 
there  is  no  good  reason  why  it  should  not  be  bo.  If  she  is  to 
be  regarded  as  a  feme  sole  for  any  purpose  connected  with 
litigation,  she  ought  to  be  so  regarded  for  all.  There  is  no 
justice  in  according  to  her  all  the  advantages  and  benefits  to 
be  gained  by  an  action,  and  at  the  same  time  exempting  hei 
from  all  risk  and  responsibility.  If  she  is  to  be  allowed  the 
rights  of  a  suitor,  she  must,  in  the  ab^^uce  of  an  express  pro- 
vision to  the  contrary,  be  held  to  tako  iuso  the  responsibilities* 
of  a  suitor,  for  they  ought  not  to  be  separated.  • 
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So  far  88  we  know,  this  precise  quesddn  has  not  before 
arisen  in  this  State ;  but  a  question  somewhat  analogous  arose 
in  Alderson  v.  Bell,  9  Cal.  321,  where  the  Court  said:  "In 
this  State  the  wife  can  appear  in  and  defend  an  action  sepa- 
rately from  her  husband.  To  enable  her  to  do  so,  she  must 
possess,  as  defendant,  all  the  rights  of  a  feme  sole,  and  be 
enabled  to  make  as  binding  admissions  in  writing,  in  the  action, 
as  other  parties/'  But  the  question  has  arisen  in  New  York, 
from  which  State  our  system  is  borrowed,  and  has  been  there 
determined  in  accordance  with  the  vieVs  entertained  by  us. 
In  Moncrief  v.  Ward,  New  York  Com.  Pleas  (reported  in  note 
to  Baldwin  v.  Eimmel,  16  Abbott's  Prac  R  364,)  this  same 
question  was  involved,  and  it  was  held  that  an  execution  for 
costs  against  a  married  woman  could  be  enforced  against  her 
separate  estate,  whether  it  contains  a  direction  to  that  effect 
or  not  Mr.  Justice  Brady  said:  "Having  the  right  to  sue, 
the  power  must  be  employed  cum  onere.  The  statute  award- 
ing costs  does  not  exempt  a  married  woman,  either  as  plaintiff 
or  defendant,  from  the  payment  of  costs  when  unsuccesaf uL 
There  is  no  just  reason  why  she  should  be  thus  exempted. 
Having  the  status  of  a  feme  sole  in  the  Courts,  if  she  fail  in 
her  action  it  would  be  unjust  to  compel  her  adversary  to  resort 
to  extraordinary  modes  to  collect  his  costs.  It  cannot  be  that 
the  Legislature  intended  this.  It  is  true  that,  until  the  amend- 
ment of  the  code  (Sec.  274)  in  1862,  the  Legislature  did  not 
in  express  terms  provide  that  costs  could  be  recovered  against 
her,  but  such  was  the  effect  of  the  statutes,  then  in  existence, 
as  I  interpret  them*  That  amendment  merely  declared  the 
necessary  legal  conclusion  from  the  existing  statutes;  no  class 
of  suitors,  as  adready  suggested,  having  been  excepted  from 
them.  The  execution  to  compel  the  payment  of  such  costb 
must  be  enforced  against  her  separate  estate,  whether  so  di- 
rected or  not  It  cannot  be  employed  against  the  property  of 
another  person  per  se/* 

But  it  is  insisted  on  the  part  of  the  appellants  that  the  fore- 
going case  has  no  authority  in  this  Staro,  because  the  language 
of  the  New  York  statut,p  is  different  and  broader  than  ours> 
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and  vests  a  married  woman,  to  a  great  extent,  with  all  the 
powers  and  liabilities  of  m  feme  sole  touching  her  separate 

estate. 

We  drc  not  able  to  perceive  the  difference  between  the  two 
statiitea  claimed  by  counsel.  The  New  York  statute  provides 
that  she  may  sue  or  be  sued  '^  in  the  same  manner  as  if  she 
wer^  solo;^'  by  ours  slie  is  authorized  to  sue  or  be  sued 
"  alona  *'  We  think  the  two  expressions  are  equivalents.  The 
effect  of  both  is  the  sama  Each  removes  the  disability  of 
coverture,  and  nothing  mora 

By  t!ie  laws  of  Pennsylvania  the  property  of  a  married 
woman  is  now  kept  as  her  separate  estate,  as  in  this  State,  and 
she  is  authorized  to  sue  for  it  in  her  name  alone.  In  the  case 
of  Ooodyear  v.  Bumbaugh  and  Wife,  18  Pmin.  St  R  480,  the 
husband  and  wife  joined  as  plaintiffs  to  recover  the  wife's 
separate  realty.  It  was  objected  that  the  husband  was  mis* 
joined.  The  Court  said:  "We  see  nothing  in  the  exception 
of  which  the  defendant  can  complain.  He  has  two,  instead  of 
oiie  answerable  for  costs." 

The  case  of  Maclay  v.  Love,  (25  Cal.  367),  decided  by  thia 
Court,  is  cited  by  appellants  in  support  of  their  position; 
but  we  are  at  a  loss  to  perceive  upon  what  ground  it  can  be 
claimed  that  their  position  is  fortified  by  that  case.  The  ques- 
tion involved  in  that  case  was  as  to  the  power  of  the  wife  to 
incumber  or  charge  her  separate  estate  by  voluntary  contract^ 
and  the  mode  and  manner  in  which  it  can  be  legally  exercised ; 
and  we  held  that  the  mode  and  manner  was  prescribed  by  the 
statute  defining  the  rights  and  duties  of  husband  and  wife, 
and  no  valid  incumbrance  could  be  voluntarily  created  in  any 
other  way.  The  decision  in  that  case  was  grounded  upon  the 
statute  applicable  to  the  question  then  before  us.  The  same 
is  true  of  our  decision  in  the  present  case.  We  here  ground 
our  decision  upon  the  provisions  of  the  Practice  Act,  by  which 
alone  the  question  before  us  is  to  be  determined.  We  cannot 
reverse  the  judgment  in  this  case  vithout  doing  violence  to 
the  theory  upon  which  Maclay  v.  Lov6  proceeds,  and  we  repeat 
what  we  said  in  that  case  as  equally  applicable  to  the  present: 
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^The  rights  of  the  parties  are  fixed  by  statute,  and  the  only 
duty  or  power  of  the  Court  is  to  enforce  those  rights  in 
acoordance  Tfith  the  spirit  of  the  statute  as  plainly  indicated 
by  the  letter.  Had  we  never  been  educated  under  the  double 
2Eystem  of  common  and  equity  law,  as  they  prevail  in  England 
and  the  older  States,  we  should  have  little  difficulty  with  the 
statute  before  us,  as  we  apprehend,  in  determining  the  rights 
of  the  parties  in  respect  to  tbe  questions  under  consideration." 
In  this  State  we  have,  in  many  instances,  whether  wisely  or 
unwisely,  departed  widely  from  the  rules  of  the  common  law, 
and  to  a  great  extent  established  a  new  system  by  which  to 
determine  civil  rights.  This  new  system  sometimes  runs 
counter  to  the  proverbial  conservatism  of  the  legal  profession, 
but  it  must  nevertheless  be  applied  by  the  Courts,  and  it  is 
well  to  study  its  provisions  by  its  own  light,  rather  than  the 
dying  embers  of  that  which  it  was  intended  to  entirely  sup- 
plant. 

Judgment  affirmed. 

Mr.  Justice  Cubbxt  expressed  no  opinioiL 


GEOEOE  O.  WmTlsTET  and  J.  HENRY  WOOD  v.  AMOS 

BUCKiiAN. 

hrroiwfMwn  ow  RacBrriE  Arm  JvDOunstT. — After  Tcrdlet  and  judgment 
for.  platotlfft  In  an  aetloii  to  reeoycr  posMsslon  of  real  estate,  and  while  a 
motion  for  a  new  trial  la  pending;  a  receiver  of  tbe  rents  and  proceeds  of  tbe 
property  In  dispute  may  be  appointed,  if  the  facta  of  the  case  are  such  as 
warrant  It. 

Whsn  BacnTBB  Hat  bs  AnoiMrao. — ^In  an  action  to  recover  the  ikMnessloa 
of  land,  after  rerdlet  and  Judgment  for  the  plaintiff,  if  the  defendant  la 
possession  Is  recelylng  monthly  large  flnms  of  money  from  the  sale  of  the 
waters  of  mineral  springs  on  the  land,  and  Is  Insolvent,  a  receiver  may  be 
•ppoliited,  pending  the  further  litigation  on  motion  for  new  trial  and  appeaL 

Appgiktmsht  op  RacnvaB^-If  notice  Is  given  of  an  application  for  an  In- 
JnnetJon,  and  the  petition  prays  for  an  It  ^unction,  the  Judge,  on  the  hearing, 
naj  appoint  a  receiver.  If  the  facts  maKd  out  a  proper  case  for  a  receiver, 
aad  ao  objection  is  made  on  the  ground  of  want  of  notice  of  the  application. 

I^^niaw  OET  OvmsL  ArvoitmvQ  a  Rncsivxa. —  On  an  appeal  from  an  order  made 
after  final  judgment  directing  a  receiver  to  pay  over  to  the  prevailing  party 
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monerB  in  hii  hands,  the  Sapreme  Court  cannot  review  the  order  appointing 
the  receiver. 
AFPLiCATioir  FOB  RuCBiYXB  TO  PAT  OvBB  MoNBT. — On  BB  application  to  th« 
Court,  after  final  Judgment,  for  an  order  for  a  receiver  to  pay  over  to  tta« 
prevailing  party  money  in  his  hands  as  receiver,  it  will  not  be  presumed  that 
the  receiver  has  transcended  his  duties  and  toolc  possession  of  property  to 
which  he  was  not  entitled,  nor  is  the  opposite  party  entitled  to  have  Issum 
framed  and  submitted  to  a  referee  or  jUKj  to  ascertain  the  ownerahlp  of  tbe 
money  in  the  receiver's  hands. 

Appeai,  from  the  District  Court,  Seventh  Judicial  District, 
Solano  County. 

The  facts  are  stated  in  the  opinion  of  the  Court, 

John  Reynolds,  for  Appellant 

The  Practice  Act,  section  three  hundred  and  thirty-six,  treats 
the  final  order  in  special  proceedings  as  a  judgment  from  which 
an.  appeal  may  be  taken,  as  from  other  judgments.  (Adams 
T.  Wood,  21  Cal.  165.) 

The  order  appointing  a  receiver  was  without  authority,  and 
was  improvidently  made.  The  judgment  in  the  ejectment  suit 
had  then  already  been  rendered.  There  was  no  judgment  for 
rents,  nor  was  there  included  in  that  judgment  anything  for 
rents  or  damages.  Then  clearly,  a  receiver  could  not  be  ap- 
pointed to  collect  the  rents  and  profits,  and  apply  them  to  the 
payment  of  the  claim  for  damages,  because  there  were  no  such 
damages. 

Again,  there  was  no  application  on  the  part  of  the  plaintiffs 
before  the  Judge  for  the  appointment  of  a  receiver,  nor  did  the 
order  to  show  cause  require  the  defendant  to  prepare  for  any 
such  application.  Therefore,  if  the  Judge  had  a  right  to  appoint 
a  receiver  in  such  action,  and  under  the  circumstances  of  this 
case,  he  could  not  do  so  without  showing  the  necessity  of  such 
receiver,  and  that  upon  a  notice  to  the  defendant  for  that  pur- 
pose. The  want  of  such  showing  and  notice  was  a  fatal  error^ 
and  the  order  should  be  set  a^ide  \\]vr\  that  ground- 
But  I  think  no  case  can  be  fc/u;id  in  which  a  Court  of 
equity  has  ever  appointed  a  receiver  of  the  rents  pending  an 
action  of  ejectment,  and  especially  when  the  plaintiff  in  tha 
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action  expressly  disclaims  all  right  to  such  rents.  That  Court 
hgs,  in  some  peculiar  cases,  interposed  to  stay  waste.  This 
Court  has  held  that  such  injunction  may  issue  in  the  same 
action,  without  resorting  to  a  separate  bill  in  equity.  (14  Cal. 
648.)  But  it  has  never  been  held  in  any  case  that  the  Court, 
in  the  action  of  ejectment,  will  go  any  further  than  Courts  of 
equity  go  in  a  separate  suit. 

But  suppose  the  order  appointing  the  receiver  was  prop- 
erly made,  the  final  order  of  November  11th,  1862,  cannot  be 
sustained.  The  money  in  the  hands  of  the  receiver  could  not 
be  paid  to  the  plaintiffs  in  lieu  of  mesne  profits  or  rents. 
These  were,  as  before  shown,  expressly  waived,  and  can  only 
be  recovered,  if  at  all,  in  a  separate  action. 

If  the  funds  in  the  hands  of  the  receiver  can  be  treated  as 
mesne  profits,  the  judgment  in  ejectment  does  not  show  that 
the  •  plaintiffs  were  orititled  to  them  without  other  proof. 
(Toimi  V.  Hawell,  14  CaL  466.) 

C.  H.  Parker,  for  Bespondent 

The  only  order  that  can  be  considered  by  the  Court  on  thii 
appeal,  is  the  one  which  required  the  receiver  to  pay  tht 
money  in  his  hands  over  to  the  plaintiff,  which  order  he 
obeyel. 

The  petition  for  an  injunction  makes  out  a  prima  facie  case 
for  the  appointment  of  a  receiver,  as  required  by  section  ones 
hundred  and  forty-three  of  the  Practice  Act  The  Court  musi 
have  so  held.  This,  it  will  be  remembered,  was  after  a  general 
verdict,  and  judgment  for  plaintiff,  and  before  a  new  trial  was 
granted.  If  the  appointment  of  a  receiver  was  a  nullity 
defendant  should  have  disregarded  it ;  if  erroneous  or  irregr 
lar,  he  should  have  moved  the  Court  to  vacate  the  order,  a, 
was  done  in  the  case  of  Copper  Hill  Mining  Company  v.  8 peri, 
cer,  No.  1,  25  CaL  11,  and  then  the  unsuccessful  party  coul-i 
have  made  up  a  case  as  is  required  by  section  three  hundrci 
and  forty-six  of  the  Practice  Act     (Paine  v.  Linhill,  10  Cal 
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870;  stone  v.  Stone,  17  Cal.  618;  Bodley  v.  Ferguson,  25 
OaL  684.) 

If  the  appellant  intended  to  review  the  order  appointing  a 
receiver,  he  should  have  had  it  reviewed  when  the  whole 
record  was  before  the  Court  on  the  appeal  by  the  respondent 
from  the  order  granting  a  new  trial.  That  appeal  carried  up 
the  whole  record,  and  all  prior  interlocutory  orders  should 
have  been  then  reviewed,  if  reviewed  at  all.  {Hanscom  v. 
Tower,  17  Cal.  518.)  This  appeal  carries  up  only  so  much  of 
the  judgment  roll  as  relates  to  the  order  to  he  reviewed,  and 
cannot  reach  an  interlocutory  order  lying  behind  a  final  judg- 
ment. Any  other  order  or  determination  of  the  Court  below, 
made  in  the  case  before  final  judgment,  might  be  reviewed 
with  as  much  propriety  as  the  order  appointing  h  receiver  was 
before  final  judgment,  and  by  section  three  hundred  and  forty- 
seven  the  appeal  must  be  from  a  special  order  made  after 
final  judgment. 

Interlocutory  orders  can  only  be  reviewed  on  appeal  from  a 
final  judgment!!  (10  Oal.  503.)  Here,  there  is  no  appeal 
from  a  final  judgment. 

But  the  appellant  seems  to  think  that  the  Court  may  treat 
the  money  in  the  hands  of  the  receiver  as  rents  and  profits, 
but  insists  that  the  pl^ntiffs  were  not  entitled  to  them  without 
9ther  proof,  and  cites  Yount  v.  Howell,  14  Cal.  466,  to  sustain 
that  proposition.  That  case  can  have  no  application  to  this ; 
the  language  there  used  referred  to  proofs  required  to  recover 
in  a  separate  action  brought  to  recover  the  rents  and  profits. 
In  this  case  the  rents  and  profits  had  been  preserved  by  the 
Court  in  specie;  no  evidence  was  necessary  to  ascertain  the 
amount.  In  this  case,  from  the  very  fact  that  the  Court  had 
taken  the  rents  and  profits,  no  action  at  any  time  could  have 
been  maintained  against  the  defendant  to  recover  them  for  the 
period  during  which  the  Court  intervened;  the  defendant,  from 
that  fact,  would  have  had  a  perfect  defense.  He  would  have 
said :  ^'  They  are  in  the  custody  of  the  law,  and  you  must  go 
there  for  them;  the  Court  cannot  take  them  away  from  me, 
and  still  render  judgment  against  me  for  them.'' 
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By  the  Court,  Sawter,  J. 

Plaintiffs  sned  to  recover  one  hundred  and  sixty  acres  of 
land  in  Napa  Coiinty,  upon  which  there  were  certain  mineral 
springs,  well  kno^-n  by  the  name  of  Soda  Springs,  and  recover- 
ered  jndgment.    After  verdict,  and  pending  a  motion  for  a  new 
trial,  plaintiffs  filed  a  petition,  supported  by  several  affidavits, 
alleging  their  title  to  the  lands,  and  stating  that  they  derived 
title  to  an  undivided  half  thereof  through  a  Sheriff's  deed,  in 
pursuance  of  a  sale  under  a  decree  foreclosing  a  mortgage 
entered  against  the  defendant  Buckman;  that  they  had  been 
put  in  possession  under  a  writ  of  assistance ;  that  notwithstand- 
ing they  had  been  so  put  in  possession,  the  defendant  had  again 
intruded  upon  said  lands  and  ousted  them  from  possession; 
that  they  had  brought  this  action  to  recover  said  possession, 
and  had  obtained   a  verdict  and  judgment  thereon;  that  a 
motion  for  a  new  trial  was  pending;  that  defendant  declared 
his  intention  to  appeal  if  said  motion  should  be  decided  against 
him;  that  after  plaintiffs  were  put  in  possession  of  said  un- 
divided half,  they  erected  certain  buildings  and  machinery  on 
said  premises,  over  and  inclosing  a  valuable  mineral  spring, 
for  the  purpose  of  bottling  the  waters  thereof  for  sale;  that 
the  waters  of  said  spring  are  impregnated  with  certain  min- 
erals and  gases,  imparting  to  them  certain  valuable  qualities, 
80  recognized  by  the  community,  and  by  reason  thereof  that 
there  was  a  demand  and  ready  sale  for  all  of  such  waters 
that  could  be  placed  in  market;  that  the  said  spring,  for  the 
purpose  aforesaid,  was  of  the  value  of  five  hundred  dollars 
per  month,  the  entire  value  being  for  purposes  of  sale  as  afore- 
said; that  defendant,  for  the  purpose  of  harming  said  plain- 
tiffs and  depriving  them  of  the  use  6f  said  waters^  had  cut 
a  tunnel  into  the  hiU  above  the  point  where  said  waters  is- 
sued from  the  earth,  and  just  outside  of  plaintiffs'  said  house, 
tapping  said  vein  of  water,  and  by  means  thereof  had  turned 
the  same  down  the  hill,  whereby  it  became  wholly  wasted  and 
of  no  use  to  either,  and  thereby  also  rendering  said  plaintiffs' 
building  and  machinery  for  bottling  of  no  use  or  value;  that 


452  Whitniby  i;.  Buokmajt.  [Sup.  Ct 

Opinion  of  the  Court 

defendant  has  built  a  small  wooden  house  over  said  place  where 
said  waters  now  issue  from  ihe  earth,  and  that  he  pretends  to 
appropriate  said  waters,  but  without  maldng  any  use  of  them!; 
that  there  are  other  valuable  springs  on  said  land  besides  the 
one  last  named  having  buildings  and  machinery  for  bottling 
placed  there  by  plaintiffs'  grantors;  that  the  buildings  and 
machinery  are  in  the  possession  of  said  defendant,  who  is  using 
the  same  and  bottling  and  selling  the  waters,  and  making  large 
profits  therefrom,  notwithstanding  the  said  waters  belong  to 
said  plaintiffs;  that  he  is  wasting  the  substance  of  the  estate 
and  wearing  out  the  machinery;  that  he  threatens  to  tear 
down  and  sever  from  the  freehold  and  take  away  the  buildings 
and  machinery,  etc.,  that  may  be  left  in  case  plaintiffs  gain 
this  suit;  that  ho  is  depriving  the  plaintiffs  of  the  income 
which  they  might  derive  from  the  sale  of  said  waters;  that 
the  defendant  is  insolvent  and  has  no  property  out  of  which  a 
judgment  for  damages  could  be  satisfied ;  that  the  injuries  are 
irreparable  and  such  as  could  not  be  compensated  in  damages, 
etc.  They  pray  for  an  injunction.  An  order  to  show  cause 
was  granted,  and  on  the  return  day  the  defendant  appeared 
and  filed  his  answer  to  the  petition,  in  which  he  admits  the 
proceedings  in  foreclosure^  and  that  plaintiffs  were  put  in  pos- 
session under  the  writ  of  assistance,  as  alleged,  but  avers  that 
the  premises  in  suit  do  not  include  more  than  one  hundred  and 
twenty  acres;  denies  title  of  plaintiffs  to  one  hundred  and 
fiisty  acres,  including  said  Soda  Springs  and  improvements^  or 
to  more  than  one  hundred  and  twenty  acres ;  admits  the  recov- 
ery in  this  suit,  but  denies  that  more  than  one  hundred  and 
twenty  acres  are  included  in  the  recovery;  admits  the  erection 
of  the  building  by  plaintiffs,  but  avers  that  the  building  and 
the  spring  it  covers  is  only  partly  on  the  lands  of  plaintiffs, 
and  that  the  rest  is  on  lands  of  defendant,  not  embraced  in 
the  description  contained  in  the  complaint  in  this  suit;  that 
the  spring  is  not  on  the  land  of  plaintiffa;  admits  that  there 
are  other  springs,  but  avers  that  only  one  is  on  land  of  plain- 
tiffs; and  makes  many  other  averments,  the  gist  of  which  is, 
that  the  acts  performed  \>j  defendant  were  not  performed  upon 
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the  lands  described  in  the  complaint;  denies  insolvency,  etc 
Upon  the  hearing  the  Judge  thought,  that  the  interest  of  tha 
parties  required,  and  the  facts  justified  the  appointment  of  a 
receiver  to  take  charge  of  the  springs,  bottle  and  sell  the 
waters,  and  retain  the  proceeds  pending  the  litigation.  A 
receiver  was  accordingly  appointed.  Subsequently,  the  motion 
for  new  trial  having  been  granted,  plaintiffs  appealed,  and  the 
order  granting  a  new  trial  was  reversed,  with  directions  to 
enter  judgment  on  the  verdict.  After  the  entry  of  final  judg- 
ment, in  pursuance  of  the  directions  in  the  remittitur,  on 
motion  of  plaintiffs,  the  net  proceeds  of  the  sale  of  soda  water 
in  the  hands  of  the  receiver,  amounting  to  five  thousand  dol- 
lars, were  ordered  to  be  paid  over  to  the  plaintiffs,  and  this 
appeal  is  taken  from  said  order. 

We  think  the  facts  stated  in  the  petition  and  affidavits  were 
snfficient  to  justify  the  Judge  in  appointing  a  receiver,  under 
section  one  hundred  and  forty-three  of  the  Practice  Act.  (See 
also  People  v.  Mayor  of  N.  Y.,  10  Abbt.  110.) 

But  it  is  insisted  that  the  Judge  erred  in  appointing  a 
receiver,  when  the  application  was  for  an  injunction,  and  not 
for  a  receiver.  The  bill  of  exceptions  shows,  that  defendant 
excepted  to  the  appointment  of  the  receiver,  but  the  ground 
of  the  exception  is  not  stated.  It  is  not  shown  that  any 
objection  was  made  on  the  ground  that  the  notice  did  not 
specify  that  a  receiver  would  be  applied  for.  The  necessary 
facts  and  parties  were  all  before  the  Court,  Had  the  defend- 
ant been  surprised,  and  asked  for  further  time  to  meet  tho 
questions  as  to  the  propriety  of  appointing  a  receiver,  doubt- 
less the  Court  would  have  given  it.  But  it  does  not  appear 
that  any  such  desire  was  manifested,  or  that  any  technical 
objection,  or  exception  whatever  was  interposed,  and  we  musli 
presume  that  there  was  none.  The  Judge,  in  the  exercise  of 
his  discretion,  with  the  necessary  facts  and  parties  before  him, 
deeming  the  case  a  proper  one  for  a  receiver  rather  than  an 
injunction,  made  the  appointment  complained  of,  and  it  is 
manifest  fiat  the  interest  of  the  parties  was  subserved  by  the 
eourse  pursued.    But  whether  the  Judge  erred  or  not  in  mak« 
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ing  the  appointment^  without  notice  of  an  application  for  that 
specific  remedy,  the  appellant  has  not  appealed  from  the  order, 
and  it  cannot  be  reviewed  on  this  appeal,  which  is  only  from 
the  order  directing  the  receiver  to  pay  over  the  profits  accrued 
from  the  bottling  and  sale  of  the  water,  pending  the  motion 
for  new  trial  and  appeal.  The  appointment  of  a  receiver  ia 
not  a  special  proceeding  within  the  meaning  of  section  three 
hundred  and  liirty-six  of  the  Practice  Act  (Adams  v.  Wood, 
21  Cal.  166.)  It  is  a  proceeding  in  the  suit  to  recover  the 
premises,  auziliaiy  to  that  action,  and  a  part  of  it.  It  had  no 
independent  existence. 

This  appeal,  therefore,  is  not  from  a  final  judgment  in  a 
special  proceeding,  but  an  appeal  from  an  order  subsequent  to 
judgment,  and  on  such  appeal  the  order  appointing  the  receiver 
cannot  be  reviewed. 

The  defendant  opposed  the  order  to  pay  the  money  in  the 
hands  of  the  receiver  to  the  plaintiffs,  and  moved  the  Court  to 
frame  and  submit  to  a  referee,  or  a  jury,  issues  as  to  the 
boundary  of  the  land  described  in  the  complaint,  and  as  to  the 
value  of  any  personal  property,  if  any,  in  the  hands  of  the 
receiver,  and  the  ownership  thereof,  and  what  part,  if  any,  of 
the  money  in  the  hands  of  the  receiver  has  been  earned  and 
acquired  from  property  belonging  to  the  defendant,  or  to  whicb 
he  is  entitled  as  against  plaintiffs;  which  motion  was  denied, 
and  defendant  excepted,  and  he  now  alleges  this  ruling  to  be 
error.  The  receiver  was  appointed  to  take  charge  of  the 
springs  on  the  premises  in  oontroversy  in  the  suit  We  must 
presume  that  the  Judge  informed  himself  as  to  what  ho  placed 
in  the  hands  of  the  receiver  before  he  made  the  appointment, 
and  we  cannot  presume  that  the  receiver  transcended  tho 
bounds  of  his  authority.  The  judgment  in  the  suit  to  recover 
the  property  adjudged  the  recovery  of  "all  that  certain  tract 
or  parcel  of  land  situated  in  said  County  of  Napa  and  State  of 
California,  consisting  of  'a  pre-emption  claim  of  one  hundred 
and  sixty  acres  of  land,  and  commonly  known  as  the  Soda 
Springs,  and  embracing  said  springs  and  the  improvements 
thereto  belonging,"  etc    The  only  money  in  the  hands  of  the 
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receiver  was  the  proceeds  of  the  sales  of  the  water  from  the 
^Soda  Springs.''    As  the  land  '^ embracing  said  springs"  was 
KooYeied  by  the  plaintiffs,  it  follows,  as  a  matter  of  course, 
that  they  were  entitled  to  the  proceeds  of  the  sales  of  the 
water  of  the  springs  it  embraced  pending  the  motion  for  new 
trial  and  the  appeal     The  very  object  of-  appointing  the  re- 
ceiver was  to  preserve  these  proceeds  in  order  that  they  might 
be  delivered  over  to  the  party,  who  should  finally  recover 
in  the  action.      Judgment   having   been   finally   entered   in 
faror  of  plaintiffs  in  pursuance  of  the  direction  of  the  Court, 
on  appeal,  the  order  to  pay  over  the  said  proceeds  to  them  was 
properly  made. 
Let  the  order  be  affirmed. 


Ifr.  Justice  Oubbsy  expressed  no  opiniozu 


SUSANA  MARTINEZ  DE  MERLE  v.  H.  MATHEWS 

et  als.     , 

JUDGlim    NOT     BSTBIISBD    VOB     BkROBS     UnLBSS     ThBT     IMJUBB    ▲     PABTT. — ^A 

Conrt  of  review  will  not  rererse  the  judgment  of  an  Inferior  tribunal  for 
errorreommitted  In  exdndlng  erldenoe,  if  the  evidence  excluded  !■  contained 
In  the  record,  and  it  appears  that  the  party  complaining  would  not  have  been 
entitled  to  recover  if  the  evidence  had  all  been  admitted. 

KmnaAL  of  Okdbb  Gbamtino  Nvw  Tbial. — ^If  in  the  eonrse  of  a  trial  a 
portion  of  plalntllTa  efvldence  la  eiclnded  by  the  Oonrt,  and  a  nonsnlt  la 
granted  and  judgment  rendered  for  defendant,  and  an  order  afterwarda 
Blade  granting  a  new  trial,  from  which  defendant  appeals,  and  the  record 
contains  the  evidence  excluded,  and  the  Court  of  review  comes  to  the  eon* 
doston  that  If  the  evidence  excluded  had  been  admitted,  plalntllC  could  not 
baTe  recovered,  the  order  granting  a  new  trial  will  be  reversed. 

A  Dim  RxcrnifO  a  Salb  Ihplus  a  Pbicb  Paid. — ^A  deed  which  recites  that 
the  grantor  has  sold  to  the  grantee  the  premises  therein  described,  implies 
a  price  paid  as  a  ccmsideratlon  for  the  transfer  of  the  property. 

Bud  TJiTDiB  Law  or  Mbxico. — The  Mexican  law  of  1844  and  184S  did  not 
invalidate  a  deed  because  not  executed  in  the  presence  of  and  witnessed  by  a 
Notary  Public. 

Dud  bt  Law  or  Ubxico  Nod  hot  Stat*  Pbxcs  Paid. — ▲  deed  executed 
la  California  while  it  was  a  part  of  Mexico,  was  not  void  or  invalid  because 
no  consideration  or  price  paid  for  the  property  described  was  expressed 
therein. 

Plica  Paid  fob  Lako  Pboth>  bt  Paboi.^— If  a  deed  doea  Bot  axpress  upon 
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Its  facs  the  fact  tbat  a  price  was  agreed  upon  and  paid  for  the  property 
conveyed,  the  true  consideration  may  be  proved  by  paroL 

Dam)  OF  Land  to  Alibn  Undbb  Law  or  Mexico.— Previous  to  the  cession 
of  California  by  Mexico  to  the  United  States,  a  cltleen  of  Mexico  might 
convey  land  to  an  alien  by  deed,  and  the  grantor  thereby  became  divested 
of  his  title,  and  the  alien  grantee  acquired  a  defeasible  estate  therein,  which 
ho  retained,  unless  deprived  of  it  by  the  proceeding  of  denouncement,  or  by 
the  sovereign  authority. 

PusCHASB  BT  ALIEN  Undeb  COMMON  LAW. — By  the  common  law  an  alien 
born  might  purchase  land,  and  the  title  remained  In  him  until  office  found. 

Appeal  from  the  Distriot  Court,  Fourth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  Court  below  granted  the  new  trial  on  the  ground  that 
it  had  erred  in  excluding  the  copies  offered  by  the  plaintiff 
from  the  books  of  record  kept  by  the  Alcalde. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  B,  Crockett,  for  Appellants. 

In  the  case  of  Havens  v.  Dale,  18  Cal.  359,  it  is  expressly 
held  that  a  deed  is  good  which  expresses  no  consideration. 
The  case  of  Hayes  v.  Bona,  7  Cal.  153,  is  the  leading  case  in 
this  State,  in  which  it  was  intimated  that,  under  the  Mexican 
law,  the  consideration  must  be  expressed.  The  same  princi- 
ple was  recognized  in  Stafford  v.  LicJe,  10  CaL  12,  atid  inci- 
dentally in  Stanley  v.  Oreen,  12  Cal.  148.  But  in  these  cases 
the  question  was  very  little  considered,  and  was  apparently 
not  very  well  understood  by  the  bar  of  this  State  at  that 
early  period.  The  question  was  a  new  one  in  our  Courts,  and 
depended  for  its  solution  upon  the  laws  of  a  foreign  country, 
written  in  a  foreign  language  with  which  neither  the  bar  or 
bench  were  familiar.  Since  then  the  question  has  been  more 
fully  examined,  and  I  think  there  can  remain  scarcely  a  doubt 
that  under  the  Mexican  law  a  deed  was  not  void  because  it 
failed  to  specify  the  consideration.  ij)'0rgenoy  v.  Droz,  13 
Louisiana,  387.) 

No  authority,  I  think,  can  be  produced  to  establish  that  an 
alien  could  not  hold  land  until  it  was  denounced,  or  some 
other  proceeding  was  had  equivalent  to  an  inquest  of  oflSce 
found  at  common  law.     This  is  distinctly  establiriied  in  the 
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case  of  Th^  People  v.  Folsom,  5  CaL  378,  and  in  Ramirez  v. 
Kent,  2  Id.  558.  In  the  fonner  case  the  Court  holds  that  an 
alien  may  not  only  hold  lands,  but  may  inherit  them  under  the 
Mexican  law.  In  an  inheritance,  the  estate  is  cast_  by  opera- 
tion of  law,  whereas  in  a  purchase,  the  party  takes  by  his  own 
act  If  an  alien  may  inherit,  therefore  it  is  difficult  to  see 
why  he  may  not  purcliase.  The  law  would  not  cast  an  estate 
upon  him  which  he  could  not  hold;  and  if  he  can  hold  it  by 
inheritance,  it  cannot  be  against  the  law  or  its  policy  for  himi 
to  hold  by  purchase. 

The  policy  of  the  Mexican  nation  in  respect  to  the  acquisi- 
tion of  landa  by  foreigners  is  plainly  apparent  from  the  Colo- 
nization Law  of  August  18th,  1824,  the  first  section  of  which 
promises  security  to  foreigners  in.  their  persons  and  property ; 
and  the  sixth,  scTenth,  and  eighth  sections  direct  that  no  tax 
or  duty  shall  be  imposed  on  foreigners  emigrating  to  the 
country,  and  that  previous  to  1840  Congress  shall  not  pro- 
liibit  the  entry  of  foreigners  to  colonize;  also  that  preference 
shall  be  given  to  Mexican  citizens  as  colonists,  but  that  land 
may  be  granted  to  foreigners.  The  Regulations  of  the  21st 
November,  1828,  made  to  carrp  this  law  into  effect,  are  even 
more  explicit.  The  first  section  empowers  the  Governors  of 
the  provinces  to  grant  lands  to  foreigners,  in  express  terms 
—  not  only  to  individuals,  but  to  empressarics  who  will  con- 
tract to  settle  many  families.  These  provisions  not  only 
authorize  but  were  intended  to  encourage  the  acquisition  of 
lands  by  foreigners;  and  this  policy  was  never  abandoned  by 
the  Mexican  nation  whilst  it  retained  dominion  in  California. 

The  Supreme  Court  of  flie  United  States  have  in  three  sev- 
eral cases  had  before  them  the  question  of  a  grant  of  lands  to 
foreigners  under  the  Colonization  Law.  (See  Umted  States 
V.  Fremont,  17  How.;  United  States  v.  Reading,  18  Id.  1; 
Urdted  Staies  v.  Dalton,  22  Id.  436.)  Whilst  the  Court  in 
these  cases  does  not  expressly  decide  the  question,  they  inti- 
mate their  views  very  dearly,  and  particularly  in  the  case  of 
Reading,  to  which  I  invite  attention.  From  the  intimation 
given  in  these  cases  it  is  quite  evident  how  that  Court  would 
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decide  in  respect  to  a  colonization  grant  to  a  foreigner. 
Indeed,  it  is  difficult  to  see  how  they  could  decide  otherwise 
under  the  Colonization  Law  of  1824  and  the  Begulations  of 
1828.  If^  then,  foreigners  could  hold  large  bodies  of  land  as 
colonists,  with  what  grace  can  it  he  pretended  that  a  foreigner 
was  incapable  of  taMng  a  town  lot  by  purchase! 

On  the  trial,  the  respondent  cited  and  relied  upon  an  Act  of 
the  Mexican  Congress  of  March  12th,  1828,  to  be  found  in 
Schmidt's  Civil  Law,  Appendix,  No.  Vil. 

The  sixth  section  provides  that  foreigners  shall  be  pro* 
tected  by  the  laws  and  have  the  same  rights  which  are  granted 
Mexicans,  "with  the  exception  that  they  cannot  hold  real 
estate,  unless  in  conformity  to  the  laws  touching  property  held 
by  persons  not  naturalized." 

This  proviso  admits  that,  under  the  laws,  persons  not  natu- 
ralized might  acquire  and  hold  lands  in  certain  cases,  but  does 
not  specify  in  what  cases.  The  eighth  section  reaffirms  the 
Colonization  Law  of  August  18th,  1824;  and  the  eleventh 
section  provides  that  "property  acquired  by  non-naturalized, 
foreigners  in  fraud  of  this  law  may  be  denounced  by  any  Mex- 
ican, to  whom  it  will  be  adjudged  as  soon  as  such  fraud  is 
proved.'* 

This  section  is  a  key  to  the  whole  law.  It  establishes  that 
a  sale  to  an  unnaturalized  foreigner  in  any  case  was  not  void, 
but  only  voidable  on  a  denouncement  Under  the  Mexican 
system,  a  denouncement  is  equivalent  to  and  a  substitute  for 
the  inquest  of  office  found  at  common  law.  In  other  words^ 
it  establishes  beyond  a  doubt  that  foreigners  oould  hold  lands 
until  the  title  was  divested  by  the  proper  proceeding,  to  wit: 
by  a  denouncement  The  only  penalty  fixed  by  law  for  its 
violation  was  that  the  lands  became  subject  to  denouncement 
The  title  was  not  void,  but  only  voidable. 

It  was  wholly  immaterial  whether  the  documents  were 
excluded  or  not  If  they  had  bev.-i  admitted  on  the  trial, 
they  would  not  have  helped  the  plaintiff's  case,  and  on 
another  trial,  it  is  submitted,  would  be  wholly  immaterial. 
The  most  important  of  the  copies  which  were  offered  were 
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eopioB  of  the  petition  of  Sanchez,  the  Alcalde's  grant,  Hie 
conveyance  from  Sanchez  to  El  Moro,  and  the  two  convey- 
ances from  Hinckley  to  Paty.  All  these  were  admitted  willi- 
ont  objection,  except  the  conveyance  to  El  Moro.  There 
was  al£K)  offered  a  copy  of  a  deed  from  Noe  to  Boss,  and  of  a 
mortgage  from  Ross  to  Boggs.  The  exdnsion  of  these  three 
documents  is  the  ground  on  which  the  new  trial  was  granted. 
Bnt  if  they  had  been  all  admitted,  they  would  not  have 
varied  the  ease.  Suppose  it  were  conceded  that  Sanchez 
conveyed  the  lot  to  El  Moro;  lliat  El  Moro  died,  leaving  a 
will,  and  appointing  Escalante  his  executor;  that  Escalante, 
as  executor,  conveyed  it  to  Noe,  and  that  Noe  conveyed  to 
Hinckley;  would  this  have  helped  the  plaintiff f  It  would 
simply  have  proved  the  title  in  Hinckley;  but  the  plaintiff 
proved  that  Hinckley  had  conveyed  all  his  title  to  Faty,  and 
put  him  in  possession.  What  title  was  there,  then,  in  Hinck- 
ley, to  pass  to  his  widow  f 

If,  then,  the  Court  erred  in  excluding  these  papers,  the 
error  was  wholly  immaterial,  and  would  not  have  changed  the 
result  It  shoxdd  not  have  granted  a  new  trial,  when  it  was 
evident  the  plaintiff  had  no  case,  even  if  these  documents 
were  in. 

Eugene  B.  Drake,  for  Bespondent 

The  Oouit  erred  in  permitting  Paly  to  testify  relative  to  the 
price  or  consideration  that  he  paid  Hinckley  or  Noe  for  the 
land  in  controversy,  because  there  is  no  price  recited  in  the 
deeds  from  Hinckley. 

At  common  law  it  is  necessary  to  allege  price  before  proof 
dhmde  vrill  be  permitted ;  the  price,  if  not  recited  in  the  deed, 
is  an  iesuioble  fad.  (Perry  v.  Price,  1  Missou«  394;  Oheny  v. 
Walkina,  1  Harr.  and  John.  627 ;  Paeea  v.  Porwood,  2  Harr. 
and  McH.  176 ;  Stephens  v.  Oriffiths,  8  Vermont,  488 ;  4  Kent's 
Com.  465.)  And  under  the  Mexican  law,  l^  which  this  case 
must  be  decided,  proof  aliunde  cannot  be  admitted. 

The  written  deed  or  contract  must  carry  on  its  face  and 
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contain  within  itself  every  material  ingredient  to  support  it. 
(2  Moreau's  Partidas,  p.  663,  Law  6;  1  Domat'a  Civil  L.,  p. 
802,  n.  2,022-2,025.) 

The  Court  also  erred  in  penniting  Paty  to  testify  relative 
to  his  transactions  and  agreements  with  Hinckley  and  Noe 
concerning  his  purchase  of  the  lot.  Such  evidence  only  en- 
larged, varied,  and  altered  the  written  contracts  between  Hinck- 
ley and  Paty.  In  this  action  the  legal  title  arUy  is  in  issue, 
and  the  party  holding  such  legal  title  must  prevail.  All  evi- 
dence introduced  by  defendants,  from  the  mouth  of  Paty,  tend- 
ing to  show  an  equitable  title  in  the  defendants,  should  there- 
fore have  been  excluded. 

But,  may  it  please  your  honors,  we  claim  that  the  proof 
actually  given  and  admitted  on  the  trial  of  this  cause,  entitled 
the  plaintiff  to  recover,  and  the  Court  erred  in  deciding  that 
the  plaintiff  did  not  make  a  sufficient  case  for  the  jury. 

From  the  testimony  given,  and  now  appearing  in  the  agreed 
statement  on  motion  for  new  trial,  the  jury  (if  they  had  been 
permitted  by  the  Court)  were  bound  to  make  a  special  finding 
of  the  following  facts: 

First  —  That  Quillermo  Hinckley  was,  on  the  28th  day  of 
May,  1844,  the  legal  and  lawful  owner,  and  in  possession  of 
the  land  in  dispute,  under  a  grant  made  by  the  Ayuntamiento 
of  San  Francisco,  dated  8th  November,  1837. 

Second  —  That  John  Paty  received  the  possession  thereof 
from  said  Hinckley,  and  entered  into  possession  under  the 
writings  from  the  latter  to  the  former,  dated  respectively  28th 
May,  1844,  and  September,  1845. 

Third  —  That  Charles  L.  Boss  received  the  possession  thereof 
from  said  Paty,  and  that  the  defendants  herein  respectively 
received  their  possession  from  and  entered  therein  under  said 
Boss,  and  have  remained  in  such  possession  ever  since. 

Fourth  —  That  neither  the  defendants  here,  or  the  said  Ross, 
or  Paty,  ever  acquired  any  further  or  different  right  to  the  pos- 
session of  said  land,  from  said  Hinckley,  or  his  heirs,  than  is 
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specified  and  set  forth  in  said  writings,  dated  respectively  28th 
May,  1844,  and  September  — ,  1845. 

iifth —  That  said  defendants  did  not  prove  the  payment  of 
any  price  to  said  Hinckley,  or  to  his  heirs,  for  the  said  land, 
or  the  paymept  of  any  price  for  the  possession  thereof,  by  said 
Paty,  or  Ross,  or  themselves,  or  either  of  them. 

Sixth  —  That  said  Hinckley  was  a  naturalized  citizen  of 
Mexico,  and  that  he  died  on  the  30th  day  of  June,  1846,  at 
the  "Mission  Dolores,"  leaving  this  plaintiff  his  widow,  and 
that  he  left  no  other  relatives  in  the  Republic  of  Mexiooy 
ascendant,  descendant,  or  collateral. 

Seventh  —  That  said  land  is  situated  in  the  Pueblo  of  San 
Francisco,  and  within  the  boundaries  of  the  Van  Ness  Ordi- 
nance^ 

If  the  foregoing  ^f acts  correctly  appear  from  the  testimony, 
and  we  insist  that  they  do,  the  plaintiff  was  entitled  to  judgmeni. 

The  only  questions  of  law  upon  which  there  can  be  any  dia- 
cnssion  are:  1st  —  What  effect  can  the  Court  give  to  the  pre- 
tended deeds  or  writings  executed  between  Hinckley  and  Paty, 
dated  respectively  May  28th,  1844,  and  September,  184^? 
And,  2d  —  As  to  the  Statute  of  Limitations? 

As  to  the  first  question,  we  claim  and  expect  to  show  that 
the  pretended  deeds  from  Hinckley  to  Paty  are  void  for  want 
of  price.  At  common  law  the  consideration  of  a  bargain  and 
sale  deed  must  be  of  money,  or  money's  worth.  (Watk,  PrinL 
Con.  by  Preston,  287;  Bou.  Die.  158;  1  Cowen,  622;  4  Oowen, 
427;  6  Paige's  Oh.  626.)  Consideration  of  blood  or  mar- 
riage must  also  be  recited  to  sustain  a  covenant  to  stand 
seized. 

We  have  already  shown  by  the  decisions  in  1  Missouri,. 
894;  1  Harr.  A  John.  627;  2  Har.  &  McH.  175;  3  Vermont, 
488;  and  4  Kent  Com.  465  —  that  a  deed  without  price  is 
void,  unless  supfwrted  by  an  allegation  of  price  in  pleading,  and 
followed  by  proof  on  the  trial.  In  this  case  neither  allegation 
of  price  or  proof  thereof  appears. 

But  we  suppose  that  tile  character  of  the  deeds  from  Hinclc- 
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ley  to  Paty  must  be  determined  by  the  rules  of  Mexican  law, 
which  was  in  force  at  the  time  they  were  executed.  (Hoen  v. 
Simmons,!  Cal.  119;  Hayes  v.  Bona,  7  CaL  168;  Stafford  v. 
Lick,  10  Cal.  12;  1  How.  U.  S-  819;  2  How.  U.  S.  608;  9 
Cal.  86.) 

Under  the  Mexican  law,  sales  of  land  must  be  made  by 
writings,  the  deed  or  conveyance  must  be  written  on  stamped 
paper,,  provided  and  sold  by  Government,  and  must  recite 
the  description  of  the  land  conveyed,  the  price  paid,  the  names 
of  the  grantee  and  grantor,  and  the  date  of  the  transaction,  €uid 
be  executed  in  the  presence  of  a  Notary  Public,  or  Alcalde,  and 
before  witnesses. 

The  deed  must  be  by  Escritnra  Puhlica.  Escriche  (Paris 
Ed.  of  1852,)  on  page  1,529,  word  Venta,  n.  11.,  says:  "  If  the 
property  sold  is  real  estate,^  it  is  necessary  for  the  validity  of 
the  contract  that  the  sale  be  made  by  a  public  writing." 
(Instrumento  Publico.)  And  n.  V,  page  1,530,  says:  "Three 
things  are  necessary  to  sustain  a  contract  of  purchase  and  sale 
(compra  venta)  viz :  The  consent  of  the  vendor  and  purchaser, 
a  thing  to  be  sold,  and  the  price  thereof."  On  same  page,  n. 
YIII,  the  law  reads,  the  price  must  be  certain,  just,  and  in 
money. 

The  pretended  deeds  from  Hinckley  to  Taty  are  entirdiy 
without  price,  either  certaia  or  uncertain,  just  or  unjust,  and 
therefore  void.  (Hoen  v.  Simm^ons,  1  Cal.  119 ;  Hayes  v.  Bona, 
7  Cal.  153 ;  Stafford  v.  Lich,  10  CaL  12.) 

1  Domat's  Civil  Law,  B.  1,  Tit  2,  Sec  8,  n.  895,  says: 
'^  The  laws  connive  at  the  injustice  of  buyers,  except  in  the  sale 
of  lands  where  the  pric-e  given  for  them  is  less  than  half  their 
valiie/* 

Pothier,  (on  Oblig.)  n.  33,  84,  (by  Evans,)  also  Bsysi^Thal 
injury  is  commonly  deemed  excessive  which  amounts  to  more 
thiem  a  moiety  of  the  just  price;  and  the  person  who  has  suf- 
fered such  an  injury  may,  within  ten  years,  obtain  letters *of 
rescission  for  annulling  the  contract.** 

If  there  is  no  price  mentioned  in  the  pretended  deeds  from 
Hinckley  to  Paty,  how  is  it  possible  to  ascertain  whether  Paty 
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paid  Sncicley  more  or  less  thain  a  moiety  of  the  value  of  this 
land?  There  is  absolutely  nothing,  in  either  the  pretended 
deeds,  or  the  pleadings  of  the  defendants,  or  in  the  testimony 
of  Paty,  that  gives  ^s  any  light  on  the  subject 

He  who  alleges  a  payment  must  prove  it  (1  Domat's  C 
L  {K  896.)  There  must  be  two  witnesses  to  make  proof.  (Id« 
p.  813.) 

To  avoid  the  uncertainty  and  impossibility  of  reaching  the 
facts  of  such  cases  as*  this,  tiie  Mexican  law  wisely  provides 
that  all  contracts  of  and  for  the  sale  of  lands  must  be  in  writ- 
ing, and  that  such  writing  shall  recite  the  price  paid. 

The  writing  itself  must  contain  the  price,  otherwise  the 
transaction  is  a  blank,  and  proof  alivnde  cannot  be  admitted. 
(2  Moreau's  Partidas,  p.  663,  Law  6.) 

By  the  Court,  Oubkby,  J, 

This  is  an  action  of  ejectment  brought  for  the  recovery  of  a 
lot — No.  76,  one  hundred  varas  square — in  the  City  of  San 
Francisco.  The  defendants  filed  separate  answers  to  the  com- 
plaint, denying  the  plaintiff's  alleged  title,  and  setting  up  title 
in  themselves,  severaUy,  to  distinct  portions  of  the  pr^nises, 
and  also  pleading  the  Statute  of  Limitations.  The  cause  was 
tried  before  a  jury,  and  on  the  trial  the  defendants,  in  compli- 
ance with  a  written  notice  from  the  plaintiff,  produced  certain 
origmal  documents,  as  follows : 

Ist  A  petition  of  !EVancisco  Sanchez,  bearing  date  Kovem- 
ber  8, 1837,  addressed  to  the  Ayuntamiento  of  San  Francisco, 
askbg  for  a  gmnt  to  him  of  the  lot  in  question. 

2d.  A  grant,  made  in  accordance  with  the  petition,  of  the 
same  date. 

3d.  An  instrument  in  writing,  purporting  to  be  a  deed  of 
convqrance  of  the  premises  from  Sanchez  to  one  Jacinto  £1 
ICoro,  bearing  date  May  12, 1839. 

4tlL  Two  instruments  in  writing,  purporting  to  be  deeds  of 
eonveyanee  from  William  Hinckley  to  John  Paty  for  the  prem- 
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ises,  one  of  which  was  dated  in  May,  1844,  and  the  other  in 
September,  1845. 

The  petition  and  grant  were  written  on  the  same  sheet  of 
paper,  and  were  ac""  nitted  by  the  defendants  to  be  genuine, 
and  were  then  read  by  the  plaintiff  to  the  jury.  On  the  back 
of  the  same  sheet  of  paper  was  a  writing  purporting  to  be  a 
conveyance  of  the  premises  from  Sanchez  to  El  Moro,  bearing 
date  May  12,  1839,  which  the  plamti^F  proposed  to  read  in 
evidence  without  proof  of  its  execution.  To  this  the  defend- 
ants objected,  denying  the  genuineness  of  the  instrument  and 
protesting  that  they  did  not  produce  it  under  the  notice,  and 
insisting  that  as  the  subscribing  witness  thereto  was  living, 
the  plaintiff  was  bound  to  prove  its  execution  before  it  could 
be  received  in  evidence.  The  Court  sustained  the  objection 
and  the  plaintiff  excepted. 

The  plaintiff  then  offered  and  read  in  evidence,  without 
objection,  two  instruments  in  the  Spanish  language  indorsed 
on  the  back  of  the  petition  and  grant,  which  the  defendants 
admitted  to  be  genuine,  of  which  the  following  are  transla- 
tions: 

VEBST  OOirVSYANGB. 

"I,  the  undersigned,  having  purchased  the  land  before 
mentioned,  and  being  the  legal  owner  of  said  lot,  this  day 
have  sold  to  Mr.  John  Paty  two  lots  of  fifty  varas  square,  each 
one  of  said  lots  being  east  and  west  in  the  lot  No.  76,  on  the 
plan  of  Yerba  Buena,  and  for  further  testimony  whereof  I 
sign,  this  28th  day  of  May,  1844. 

"  GUILLEEMO  HIKCKLET. 

**  Nathan  Spbab.^ 

8BCOin>  OOKTBYANOa. 

**  I  the  undersigned,  having  sold  to  Mr.  John  Paty  what  ia 
left  in  vxj  poesessioa  of  the  lot  granted  in  this  doQument^  I 
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renounce  all  right  in  said  lot,  delivering  this  document  to  said 
Paty,  and  signing  in  presence  of  the  Alcalde  of  this  place. 
"Yebba  Bitena,  September  — ,  1845. 

"QUILLERMO  HINCKLEY. 

**  Wltncfls :  **  Wl  tneu : 

^Fbancisco  Sakchxs.  O.  H.  Ntb. 

''In  the  absence  of  the  Alcalde, 

"RoBEET  T.  Ridley." 

Th6  plaintiff  then  produced  from  the  County  Recorder's 
office  a  book  called  Book  A,  of  Original  Grants,  and  proved  it 
to  be  in  the  handwriting  of  Washington  Bartlett,  a  former 
Alcalde  of  San  Francisco,  and  that  it  w&s  on  file  in  said 
Recorder's  office  as  a  part  of  the  records  of  the  office,  and  also 
that  it  was  kept  and  used  in  the  office  of  the  Alcalde  as  a  book 
of  records  at  the  dates  mentioned  therein.  The  plaintiff  offered 
to  read  from  this  book  copies  of  the  petition  and  grant,  the 
conveyance  from  Sanchez  to  El  More,  and  the  two  convey- 
ances from  Hinckley  to  Paty ;  also,  a  certificate  of  Washington 
Bartlett,  Alcalde,  dated  October  17,  1846,  to  the  effect  that 
by  virtue  of  these  documents  John  Taty  declared  himself  to 
be  the  Intimate  owner  of  a  lot  of  one  hundred  varas  square 
on  the  plan,  numbered  seventy-six,  and  that  said  lot  was  then 
fenced  in,  but  had  no  house  on  it. 

The  defendants  objected  to  reading  these  papers,  on  the 
gromid  that  the  same  were  secondary  evidence,  and  on  the 
farther  ground  that  there  was  no  proof  of  the  execution  of 
the  originals,  and  that  said  book  was  not  a  book  of  recordjs 
entitled  to  be  used  in  evidence,  either  as  original  or  secondary 
evidence.  The  Court  sustained  Ihe  objection,  and  the  plaintiff 
excepted. 

The  plaintiff  then  offered  in  evidenoe  a  copy  of  a  deed  of 
eomeyance  and  release  of  the  lot  in  question  from  Jos6  de 
Jesus  Noe  to  Charles  L.  Ross,  bearing  date  December  8,  1847, 
in  which  it  was  recited  that  the  lot  described  was  transferred 
"by  Gregorio  Escalante,  administrator  of  Jacinto  El  More," 
to  said  Noe,  and  by  said  "Soe  to  WiUiam  Hinckley.     The  plain- 
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tiff  also  offered  in  evidence  a  copy  of  a  mortgage  of  a  portion 
of  the  same  lot,  executed  by  Qiarles  L.  Ross  to  L.  W.  Boggs, 
dated  Nevember  22,  1848,  describing  the  premises  as  the  lot 
of  ground  originally  granted  to  Francisco  Sanchez.  In  con- 
nection with  the  offer  in  evidence  of  this  deed  and  mortgage, 
it  was  proved  that  the  same  were  recorded,  the  one  in  Liber 
A  and  the  other  in  liber  C,  kept  in  the  office  of  the  Alcalde 
of  San  Francisco,  at  their  respective  dates.  To  admitting 
these  copies  in  evidence  the  defendants  objected,  on  the  ground 
that  the  execution  of  the  originals,  of  which  the  record  pur^ 
ported  to  contain  copies,  was  not  proved.  The  Court  sustained 
the  objection,  and  the  plaintiff  excepted. 

The  plaintiff  then  gave  in  evidence  a  deed  from  John  Paty 
to  Charles  L.  Boss>  bearing  date  the  8ih  of  December,  1847, 
conveying  to  him  all  the  grantor's  right,  title  and  interest 
therein,  for  the  consideration  of  one  thousand  and  fifty  dollars. 
It  was  admitted  by  stipulation  of  the  parties  that  all  the 
defendants  entered  originally  under  conveyance  from  Ross,  and 
at  the  time  of  the  trial  held  whatever  title  Ross*  acquired  in 
the  premises. 

Other  evidence  was  produced  by  the  plaintiff,  showing  that 
William  Hinckley  was  the  husband  of  the  plaintiff  at  the  time 
of  his  death,  in  June,  1846 ;  that  he  was,  at  the  time  of  his 
marriage  in  1842,  and  also  when  it  is  claimed  the  lot  in  ques- 
tion was  conveyed  to  him,  a  naturalized  citizen  of  the  Republic 
of  Mexico;  and  also  evidence  was  given  to  the  effect  that  the 
plaintiff  was  his  only  heir  at  law  at  the  time  of  his  death.  It 
was  also  proved  by  John  Paty,  who  was  called  as  a  witness 
for  plaintiff,  that  hfi  was  the  person  to  whom  Elnokley  exe- 
cuted the  instruments  in  writing,  the  one  dated  in  May,  1844, 
and  the  other  in  September,  1845;  that  he  was  a  native  of 
the  United  States  of  America  and  never  was  a  naturalized  cit- 
izen of  the  Mexican  Republic,  nor  the  husband  of  a  Mexican 
woman;  and  also  that  he  never  had  a  license  or  permission 
from  the  Mexican  Congress  to  acquire  or  hold  land  in  Califor- 
nia. Paty  also  testified  that,  at  the  dates  of  these  itistmments^ 
he  obtained  possession  of  the  property  therein  described,  and 
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held  the  same  in  possession  until  he  sold  and  conveyed  to  Ross. 
That  when  he  purchased  the  lot  Hinckley  was  indebted  to 
him,  and  that  by  an  arrangement  between  them  the  witness 
paid  a  consideration  for' the  property,  in.  part  by  the  discharge 
of  the  debt  due  him  from  Hinckley  and  in  part  by  the  payment 
of  a  debt  due  from  Hinckley  to  Noe,  as  titie  consideration  for 
the  lot  on  the  sale  thereof  by  Noe  to  him. 

When  the  plaintiff  had  closed  his  evidence  the  defendants 
moved  the  Cotirt  to  grant  an  order  nonsuiting  the  plaintiff,  on 
the  ground  that  a  case  had  not  been  iifablished  by  the  evi- 
dence, proper  or  sufficient  to  be  submitted  to  the  jury.  The 
Court  granted  the  motion  and  the  plaintiff  excepted.  Judg- 
ment was  then  rendered  in  favor  of  the  defendants.  Subse- 
quently, on  the  application  of  the  plaintiff,  the  nonsuit  was 
set  aside  and  a  new  trial  granted,  and  from  this  order  the 
defendants  have  appealed. 

It  is  not  necessary  to  determine  whether  the  Court  was  right 
or  wrong  in  excluding  the  instruments  purporting  to  be  deeds 
and  copies  of  deeds,  provided  we  come  to  the  conclusion  that 
if  the  same  had  been  received  in  evidence  the  plaintiff  would 
not  have  been  entitled  to  recover,  for  it  is  not  a  matter  of 
course  that  a  Court  of  review  must  t-everse  a  judgment  of  an 
inferior  tribunal  for  errors  committed  except  for  those  by  which 
the  complaining  party  may  have  been  injured.  (Oomstock  v. 
Bmiih,  28  Maine,  210 ;  Bohr  v.  Steamhoat  Baton  Rouge,  7  Sme. 
ft  Marsh,  723 ;  Crease  v«  Barrett,  1  C.  M.  and  R  932 ;  Brazier 
V.  Clapp,  6  Mass.  10;  Hayt  v.  Dimon,  5  Day,  484;  Johnsoiv 
V.  Blacknum,  11  Conn.  858;  Lively  v.  BaU,  2  B.  Mon.  54.) 

There  is  no  ecmtroveray  between  the  parties  in  respect  to 
the  validity  of  the  grant  to  Sanchez,  and  as  the  case  stands 
npon  the  documentary  and  pa:tol  evidence  offered  on  the  part 
of  the  plaintiff  and  appearing  in  the  record,  some  portions  of 
which  were  admitted  and  others  excluded,  we  may  consider 
the  case  upon  the  hypothesis  that  all  such  evidence  is  before 
us,  and  that  at  the  date  of  the  instruments  purporting  to  be 
conveyances  executed  by  William  Hinckley  to  John  Paty  the 
4it]e  to  the  premises  was  in  Hinckley,  and  that  he  is  the  com- 
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mon  source  from  which  the  respective  parties  derive  whatever 
right  and  title  they  or  any  of  them  may  have  in  the  premises. 

In  this  position  of  the  case  two  questions  arise : 

First  —  Were  the  instruments  in  writing  executed  by  Hinck- 
ley to  Paty  valid  and  operative  *as  conveyances  in  fact,  or 
invalid  and  void  because  no  consideration  or  price  paid  for  the 
property  described  was  expressed  therein,  or  for  the  reason 
that  they  were  not  executed  in  the  mode  required  by  the  law  ? 

Second  — Was  John  Paty,  the  grantee  named  in  such  instru- 
ments purporting  to  be  conveyances,  for  the  reason  he  was 
not  a  citizen  of  the  Mexican  Republic,  but  an  alien,  incapable 
of  taking,  by  grant,  the  land  intended  to  be  conveyed  to  him, 
and  of  holding  the  same? 

I.  In  the  consideration  of  the  first  question  here  propoimded. 
It  is  proper  to  ascertain  from  the  instruments  executed  by 
Hinckley,  which  the  defendants  claim  were  conveyances  of 
his  right,  title  and  interest  in  the  premises,  the  intention  of 
the  parties.  In  the  first  of  these  instruments  Hinckley  de- 
clares :  "  I  the  imdersigned,  having  purchased  the  land  before 
mentioned,  and  being  the  legal  owner  of  said  lot,  this  day 
have  sold  to  Mr.  John  Paty  two  lots,"  describing  the  same  as 
a  portion  of  the  lot  before  mentioned;  and  in  the  second  of 
said  instruments  he  recites  having  sold  the  remainder  of  the 
premises  to  the  said  Paty,  and  then  renounces  all  his  right  in 
the  lot,  delivering  to  his  grantee  the  document  which  he  then 
signed  in  the  presence  of  witnesses.  It  requires  neither  argu- 
ment nor  illustration  to  ascertain  what  Hinckley  meant  by  the 
use  of  the  language  employed.  In  both  instruments  he  declared 
in  terms  that  he  had  sold  to  John  Pftty  portions  of  the  prem- 
ises, which  of  itself  implies  a  price  paid  as  a  consideration  for 
.  the  transfer  of  the  property ;  added  to  which  Paly  testified  oq 
the  trial  that  he  paid  a  pecuniary  consideration  for  the  pr^n- 
ises,  which  we  must  deem  adequate  in  the  absence  of  evidence 
to  the  contrary,  provided  the  instruments  intended  to  be  deeds 
of  conveyance  are  not  to  be  pronounced  invalid,  for  the  reason 
that  the  price  was  not  expressed  therein,  or  for  other  cauee. 

It  is  earnestly  insisted  on  the  part  ofthe  pliuntiS  that  these 
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instraments  should  be  held  void,  because  it  does  not  appear 
upon  their  face  that  a  just  price  was  paid  by  the  vendee  for 
the  premises ;  and  it  is  also  insisted  that  the  omission  to  state 
therein  that  a  price  was  paid  for  the  property  caimot  be  sup- 
plied by  proof  of  the  fact  dehors  the  documents  themselves, 
and  the  PartidaSy  and  Domat's  Civil  Law  are  cited  in  support 
of  these  positions.  But  these  authorities  do  not  lay  down  the 
doctrine  for  which  they  seem  to  have  been  invoked.  (Partida 
5,  Tit  5,  Law  6;  1  Domat,  Book  3,  Tit  6.  Sees.  4-0.) 
According  to  the  Partidas^  sales  and  purchases  might  be  effected 
in  two  ways:  the  one  by  writing,  the  other  without  If  the 
purchaser  desired  the  contract  to  be  reduced  to  writing,  and 
that  mode  of  evidencing  the  transaction  was  agreed  upjn,  a 
sale  thus  made  was  not  perfect  although  the  parties  were 
agreed  upon  the  price,  until  the  writing  was  made  and  exe- 
cuted, for  until  then  either  party  might  retract.  In  the  sum- 
mary prefixed  to  Law  9,  Title  5,  of  the  Fifth  Partida,  it  is  said 
that  "the  price  shall  be  expressed  with  certainty  in  the  sale.'' 
If  this  is  to  be  understood  to  the  eilect  that  the  price  mu.st  be 
expressed  in  the  writing  executed,  then,  by  reference  to  the 
body  of  the  law  itself,  it  will  be  found  to  contain  no  such 
requirement  {Wdllcer  v.  Fort,  3  La.  (0.  S.)  538;  Eolmes  ▼. 
Patterson,  5  Martin,  693;  Pothier  on  Sales,  Part  1,  Art,  2,  Sec 
2.) 

In  Hayes  v.  Bona,  7  Cal.  158,  the  Court  gave  oountenance 
to  the  doctrine  that  a  contract  for  the  sale  and  transfer  of 
land,  under  the  law  existing  in  California  at  the  time  when 
the  conveyances  from  Hinckley  to  Paty  were  executed,  must 
contain  the  names  of  the  parties,  the  thing  sold,  the  date  of 
the  transfer  and  the  price  paid ;  and  subsequently,  in  Stafford 
V.  Lick,  10  Cal.  16,  the  same  Court  repeated  the  rule  suggested 
in  Hayes  v.  Bona  as  the  settled  law ;  and  in  Stanley  v.  Qreen, 
12  CaL  166,  it  was  held  that  '^  any  instrument  in  writing  which 
contained  the  names  of  the  parties,  a  designation  or  description 
of  the  property  sold^  the  date  of  the  transfer  and  the  price 
paid  was  sufficient  to  pass  the  title."  That  an  instrument 
containing  all  the  characteristics  thus  designated  was  sufficient 
•8  a  deed  of  oonveyanoe  may  be  and  is  admitted,  but  it  does 
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not  therefore  follow  that  the  omission  of  the  date,  or  the  fail 
lire  to  mention  the  price,  would  render  a  deed  designed  as  a 
conveyance  inoperative  and  void.  Any  one  who  comprehends 
the  nature  of  a  contract  of  sale  evidenced  by  writing  will 
readily  perceive  that  the  writing,  in  order  to  constitute  the 
contract  or  evidence  of  the  contract,  must  show  who  are  the 
contracting  parties  and  the  subject  matter  transferred.  These 
constituent  parts  of  a  written  contract  of  sale  are  essential  to 
it  as  a  contract,  and  are  therefore  indispensable,  but  it  is  not 
BO  in  respect  to  the  mention  of  the  date  or  of  the  price  paid  as 
the  condition  of  the  transfer. 

In  Havrms  v.  Dale,  18  Cal.  886,  the  Court  refused  to  follow 
Hayes  v.  Bona,  saying  that  they  could  not  see  anything  in  the 
point  that  the  deed  in  question  in  that  case  was  void  by  the 
Mexican  law,  because  it  did  not  recite  the  price  or  considera- 
tion. 

The  Court  makes  no  reference,  in  Hayes  v.  Bona,  to  any  law 
or  authority  requiring  the  price  paid  to  be  mentioned  in  the 
contract,  unless  it  be  to  Law  29,  Book  8,  Title  13,  of  the 
Recopilacion  de  Indias.  We  have  examined  the  law  referred 
to,  and  find  nothing  in  it  requiring  a  written  contract  of  sale 
to  specify  the  price  paid  .by  the  purchaser.  This  law  provid- 
ing for  liie  execution  of  contracts  in  the  presence  of  a  certain 
officer  had  relation  to  the  public  revenue.  The  law  made  it 
the  duty  of  the  officer  in  whose  presence  contracts  were  exe- 
cuted to  furnish  once  a  month,  to  another  of  superior  grade, 
a  copy  of  every  contract  of  sale  made  in  his  presence  during 
the  preceding  month,  with  a  statement  specifying  the  day, 
the  month  and  year  when  executed;  the  names  of  the  vendor 
and  vendee;  a  designation  of  the  property  sold  or  exchanged, 
and  the  price  paid  or  the  thing  exchanged  for  it  This  is  the 
sum  and  substance  of  the  requisition  of  this  law,  which  comes 
entirely  short  of  requiring  that  the  price  paid  should  be  ex- 
pressed in  the  deed  of  conveyance. 

In  the  second  volume  of  the  ^Nuevo  Febrero  Mejicano,*^  at 
page  702,  (Ed.  of  1851)  it  is  said:  "In  order  to  make  a  con- 
tract of  sale  valid,  the  following  conditions  are  necessary: 


Oety  1864.]  Mekls  i;.  Mathews.  471 

opinion  of  the  Court 

First — A  legal  ability  in  the  contracting  parties  and. their  free 
ooMent;  Second — A  thing  certain  and  determinate;  Third  — 
A  fixed  determinate  price — for  if  -any  one  of  these  three 
conditions  be  wanting  there  will  be  no  contract  of  sale.*' 
In  Volume  1,  Title  26,  Chapter  3,  of  the  .same  work,  the 
author  says,  **when  the  deed  of  sale  is  simply  of  properly, 
it  ought  to  recite  who  sells,  and  to  whom;  the  nature  and  con- 
dition of  the  vendor ;  a  designation  of  the  thing  sold ;  whether 
it  be  movable  or  immovable  property;  whether  it  be  free  or 
incumbered,  and  where  situated;  and  if  it  be  land,  its  extent 
and  quantity."  This  author  goes  into  a  minute  specification  ot 
tlie  particulars  which  the  deed  ought  to  recite;  for  instance, 
if  the  subject  of  sale  be  a  vineyard  or  olive  orchard,  he  says 
the  deed  ought  to  set  forth  the  number  of  vines  or  olive  trees 
therein,  and  also  how  many  it  can  contain.  If  it  be  a  house, 
then  of  what  material  it  is  built,  and  the  style  of  its  front  and 
foundation,  and  the  number  of  superficial  feet  it  covers,  etc. 
And  in  cases  of  sales  of  merchandise,  he  says  the  goods  should 
he  minutely  described,  with  an  enumeration  of  the  pieces  or 
"Weight,  according  to  the  proper  mode  of  measurement,  with 
the  prices  of  the  articles.  It  is  said  the  escribano  should  be 
very  careful  in  this  respect,  for  though  the  omission  to  observe 
these  directions  may  not  annul  the  instrument  oi  sale,  fraud 
may  be  presumed,  and  the  Judge  can  impose  on  him  an  arbitrary 
penalty  for  not  having  complied  with  the  requirements  of  the 
law,  besides  compelling  him  to  make  good  the  damage  which 
may  have  been  caused  to  any  one  of  the  contracting  parties. 
Another  clause  of  tiiQ  same  law  is  to  the  efiFect  that  the  writing 
should  contain  a  declaration  of  the  vendor  that  the  price  at 
^hich  the  sale  is  made  is  the  just  and  true  value  of  the  thing 
sold,  and  for  that  reason  there  is  neither  lesion  nor  fraud;  and 
then  it  is  said,  '^  and  in  case  the  thing  have  a  greater  value,  in 
order  that  he  may  have  no  cause  of  action  to  make  a  demand 
for  the  excess,  let  the  seller  make  to  the  purchaser  a  donation 
thereof,  perfect  and  irrecoverable,  and  a  renunciation  of  the 
same,  as  he  is  authorized  to  do  by  Law  2,  Title  1,  Liber  10, 
of  the  Nueva  BecopHacicn/*    The  law  here  referred  to  required 
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that  if  the  vendor  of  a  thing  declare  that  he  was  deceived  to 
the  extent  of  more  than  one  half  the  just  price  thereof,  the 
purchaser  should  be  required  to  make  up  to  him  the  deficiency 
in  the  just  price  of  the  thing  at  the  time  he  received  it.  If 
the  buyer  made  the  like  declaration,  then  the  vendor  was 
required  to  restore  to  the  purchaser  what  was  in  excess  of  a 
just  price,  or  receive  back  the  property  sold,  returning  to  the 
purchaser  at  the  same  time  what  he  had  already  received  for  it. 
This  rule,  it  is  declared,  should  be  observed  in  sales  and  ex- 
changes and  other  contracts  of  like  nature;  and  it  is  also  de- 
clared that  this  law  shall  be  effective  in  all  such  contracts  from 
the  day  they  are  executed  for  the  term  of  four  yearSy  and  no 
longer. 

Thus  it  appears  that  either  of  the  parties  may  have  his 
remedy  for  an  injury  of  the  nature  described  (provided  he 
does  not  renounce  his  right  to  it,  under  the  law),  in  the  mode 
prescribed,  at  any  time  within  four  years;  after  which  he  is 
barred  by  the  limitation  specified;  but  the  same  law  provides 
that  the  contract  shall  not  be  annulled  by  the  omissions  of  this 
requirement. 

We  have  been  referred  to  the  work  of  Sala,  which  is 
admitted  to  be  of  high  authority.  In  Volume  2,  Title  16, 
Section  5,  Article  22  of  this  work,  generally  entitled  "Sala 
Mejicano,"  it  is  said:  "The  certainty  of  the  price  ought  to 
appear  (debe  aparecer)  from  the  tenor  itself  of  the  contract  or 
by  some  other  thing  or  certain  person  expressly  therein  men- 
tioned." And  then  to  illustrate  what  is  meant  by  the  refer 
ence  to  some  other  thing  or  person  for  ascertaining  the  price, 
this  author  says:  "The  sale  of  a  house,  for  instance,  would 
be  valid  when  sold  for  all  the  money  there  may  be  in  the 
chest;  for  what  it  cost;  for  whatever  may  be  appraised  by 
some  person  agreed  upon,  and  even  for  whatever  may  be  a 
fair  price."  Sala  does  not  say  the  price  must  be  mentioned 
in  the  instrument  of  sale.  He  says  it  ought  to  appear  from 
the  tenor  of  the  contract  or  by  reference  therein  to  some 
other  thing  or  some  particular  person.  We  do  not  understand 
the  words  debe  aparecer,  to  be  used  in  the  imperative  sense  of 
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must  appear.  It  seems  from  this  learned  commentary  that 
the  sale  would  be  valid  if  it  appeared  that  the  price  agreed 
upon  was  "whatever  may  be  a  fair  price;"  thus  leaving  the 
amount  of  the  price  to  be  ascertained  by  evidence  dehors  the 
deed  of  sale. 

The  word  ^'sold,''  as  used  in  the  instruments  executed  by 
Hinckley  to  Paty,  implies,  as  we  have  said,  a  price  or  consid- 
eration paid  or  contracted  to  be  paid  for  the  property  trans- 
ferred; and  after  a  period  of  more  than  eighteen  years  since 
these  transactions,  we  would  not  be  justified  in  presuming  that 
such  price  was  not  just  and  of  the  value  of  the  property  at 
that  time. 

It  should  be  observed  that  the  Spanish  and  Mexican  authors 
to  which  we  have  referred  do  not  say  that  a  cositract  of  sale 
which  omits  to  set  forth  the  many  subordinate  matters  men- 
tioned, shall  be  void  because  of  such  omission.  While  certain 
things  are  of  the  essence  of  a  contract,  others  are  not;  and 
though  it  is  said  that  such  subordinate  things  ought  to  appear 
by  the  contract  itself  when  in  writing,  it  is  obvious  from  the 
whole  tenor  of  authorities  that  the  object  of  such  stipulations 
was  the  protection  of  the  one  or  the  other  of  the  parties  from 
consequences  that  otherwise  might  ensue  to  his  prejudice.  In 
these  respects  it  is  evident  that  these  provisions  of  the  laws 
were  directory  merely;  and  that  contracts  were  not  void 
because  of  a  failure  to  observe  such  directions. 

Another  question  touching  the  validity  of  the  conveyances 
from  Hinckley  to  Paty  to  the  effect  that  they  were  not  exe- 
cuted in  the  pres^ice  of  a  proper  oflScer  and  authenticated  by 
him  as  it  is  maintained  the  law  required,  is  suggested. 

Failing  to  appear  before  an  escribwao  or  Notary  Public,  that 
he  maght  witness  the  execution  of  a  contract  did  not,  so  f ar  aa 
we  are  able  to  learn,  render  the  transaction  *void ;  on  the  con- 
trary, contracts  in  writing  entered  into  without  the  presence 
of  the  officer,  were  held  valid,  as  sufficiently  appears  by  Law 
1,  Title  1,  Liber  10,  of  the  Noviasima  Becopilacion,  which  is 
also  to  be  found  at  pages  three  hundred  and  sixty-one  and  three 
hundred  and  sixty-two  of  the  second  volume  of  Eodriquez's 
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General  Code  of  Laws,  publiBhed  in  Mezioo  in  1840,  entitled 
Pandectos  Hispano  Mejicanas.  This  law  relates  to  contracts 
and  obligations  in  general,  and  translated  reads  as  follows: 
''If  it  appear  that  one  has  nndertaken  to  bind  himself  to 
another  by  promise  or  by  contract  or  in  other  manner,  he  shall 
be  required  to  perform  his  obligation;  he  shall  not  be  allowed 
to  object  that  no  stipulation  was  made;  that  is,  that  the 
promise  was  not  made  with  certain  legal  solemnities,  or  tiiiat 
the  contiract  or  obligation  was  made  between  persons  absent, 
or  that  it  was  not  made  before  an  escribano  publico,  or  that  it 
was  made  by  one  private  person  in  the  name  of  others  who 
were  absent;  or  that  one  person  contracted  that  another  should 
do  or  give  something;  we  decree,  nevertheless,  that  all  obliga- 
tions and  oontracts  so  made^  shall  be  valid  in  whatever  way  it 
may  appear  that  one  may  have  bound  himself  to  another." 

This  law,  as  we  are  advised  from  reliable  sources,  was  the 
law  of  the  land  at  the  time  Hinckley  executed  the  instruments 
set  forth,  and  we  are  of  the  opinion  that  it  was  not  indispen- 
sable to  the  validity  of  such  conveyances  that  they  should  have 
been  executed  in  the  presence  of  an  officer. 

It  appears  from  the  evidence  that  a  price  certain  was  agreed 
upon  by  the  parties  at  the  time  the  transfers  were  undertaken 
to  be  made,  but  that  the  same  was  not  expressed  in  the  instru- 
ments executed.  To  this  it  is  objected  that  evidence  aliunde 
cannot  be  received  to  establish  the  fact  that  a  price  was  agreed 
upon  and  paid.  This  objection  is  not  tenable.  Such  evidence 
neither  contradicts  nor  varies  the  deeds.  The  rule  has  become 
general  that  where  no  consideration  is  expressed  in  a  deed  of 
conveyance  of  land,  the  true  consideration  may  be  proved  by 
parol.  (Peacock  v.  Monk,  1  Vesey,  127 ;  Jackson  v.  Fish,  10 
John.  456;  Prink  v.  Chreen,  6  Barb.  465;  Barnes  v.  Ferine, 
15  Barb.  S.  0.  249;  2  Kem.  18.) 

II.  At  the  time  when  the  conveyances  were  executed  by 
Hinckley,  in  1844  and  1845,  his  grantee,  Paty,  was  not  a  citi- 
zen of  ^e  Mexican  Hepublic,  nor  the  husband  of  a  Mexican 
woman,  and  it  is  therefore  objected  on  the  part  of  the  plaintiff, 
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as  before  stated,  that  he  was  not  competent  to  take  and  hold 
real  property  in  California^  by  grant 

Ey  the  law  passed  by  the  Mexican  Congress,  on  the  18th  of 
August,  1824,  respecting  colonization,  foreignen  were  invited 
to  acquire  and  settle  upon  the  vacant  lands  of  the  republic, 
and  the  nation  promised  to  those  who  might  come  to  establish 
themselves  in  its  territories,  security  in  their  persons  and  prop- 
erty, provided  they  subjected  themselves  to  the  laws  of  the 
country.  The  same  law  provided  that,  previous  to  the  year 
1840^  the  entry  of  foreigners  to  colonize  should  not  be  pro- 
hibit^, except  with  respect  to  the  individuals  of  some  nations, 
it  should  become  necessary ;  and  it  was  also  provided  that  in 
the  distribution  of  lands  Mexican  citizens  should  be  preferred 
to  foreigners.  The  regulations  for  the  colonization  of  the  ter^ 
ritories  of  the  republic,  passed  on  the  21st  of  November, 
1828,  authorized  the  Governors,  in  compliance  with  the  law 
of  the  18th  of  August,  1824,  and  under  the  conditions  therein 
specified,  ''  to  grant  vacant  lands  in  their  respective  territories 
t0  such  contractors  (empresarios,)  families  or  private  persons, 
vhether  Mexicans  or  foreigners,  who  may  ask  for  them  for  the 
purpose  of  cultivating  and  inhabiting  them.'' 

The  proceedings  which  the  Mexican  was  required  to  adopt 
in  order  to  acquire  lands  from  the  Government  seems  to  have 
been  the  same  as  that  demanded  of  the  foreigner,  so  far  as 
appears  from  the  law  of  1824  and  the  regulations  of  1828. 
The  only  discrimination  which  the  law  of  1824  made  between 
the  Mexican  citizen  and  a  foreigner,  was  that  the  former  should 
be  preferred  to  the  latter  in  the  distribution  of  the  public 
domain.  It  seems  to  have  been  the  policy  of  Mexico  to  encour- 
age the  acquisition  by  foreigners  of  permanent  interests  in  its 
territories,  thou^  by  laws  and  decrees  subsequent  to  the  law 
of  1824  and  the  regulations  of  1828,  the  acquisition  of  lands 
in  the  frontier  departments  by  foreigners  was  limited  to  thoso 
of  countries  whose  territory  was  not  eontiguoiu  to  that  belongs 
ing  to  the  Mexican  Nation. 

By  the  edict  of  Santa  Anna,  signed  on  the  11th  and  ordered 
to  be  published  on  the  14th  of  March|  1842,  it  was  decreed 
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that  foreigners  not  citizena  in  the  republic  might  acquire  and 
hold  lands  by  purchase,  adjudication  and  •denouncement,  or 
any  other  title  established  by  the  laws,  except  in  the  depart- 
ments of  the  frontiers  and  bordering  on  other  nations,  in  regard 
to  which  it  was  declared  special  laws  of  colonization  would 
be  enacted,  *'  without  the  power  to  foreigners  to  ever  acquire 
property  in  them,  without  the  express  license  of  the  Supreme 
Government." 

Upon  the  authority  of  this  edict  or  decree,  it  has  been  sup- 
posed by  some  that  a  transfer  of  real  property,  by  one  capable 
of  granting,  to  an  alien,  was  ipso  facto  void;  but  we  do  not 
understand  such  to  be  its  eflfect  in  relation  to  a  private  grant. 
The  declaration  that  in  regard  to  the  departments  of  the  fron- 
tier and  bordering  on  other  nations  special  laws  of  colonization 
would  be  enacted  is  indicative,  if  not  demonstrative,  of  the 
subject  matter  to  which  the  edict  applied;  and  this  view  of 
the  subject  is  fortified  by  reference  to  a  subsequent  portion  of 
the  same  decree,  wherein  it  is  declared  that  ^'foreigners  can- 
not acquire  royal  or  public  lands  in  all  the  departments  of  tbs 
republic  without  contracting  for  them  with  the  Government, 
which  possesses  the  right  as  representing  the  domain  of  th^ 
Mexican  Nation.''    By  this  it  appears  again  that  this  law  or 
decree  of  1842  had  reference  to  tiie  acquisition  bj  foreigners 
of  the  public  lands;  and  was   designed  as  a  limitation  to  a 
prescribed  mode,  by  which  an  alien  could  acquire  lands  of  the 
public  domain  within  the  interior  departments  of  the  republic 
If  our  understanding  and  construction  of  this  law  be  correct, 
then  the  capacity  of  an  alien  to  acquire  and  hold  land  by. 
grant  from  a  private  source  must  depend  upon  other  laws  relat- 
ing particularly  thereto. 

In  1828  the  Mexican  Congress  passed  an  Act  in  relation  to 
passports,  and  the  mode  of  acquiring  property  by  foreigners. 
The  former  portion  of  this  Act  specified  by  what  means  for 
eigners  mi^t  lawfully  enter  and  pass  through  Mexican  terri- 
tory, and  further  provided  what  those  who  had  entered  ihts 
country  before  then  must  do  to  avoid  the  prescribed  penalties 
for  neglecting  its  prospective   requirements,   and  then   it   is 
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enacted  that  '^foreigners  who  have  entered  and  established 
themselves  according  to  the  preceding  rules,  or  to  those  which 
may  hereafter  be  prescribed,  are  protected  by  the  laws,  and 
have  the  same  civil  rights  which  are  granted  to  Mexicans,  with 
the  exception  that  they  cannot  hold  rural  real  property  (pro- 
piedad  territorial  rurftca),  unless  in  conformity  to  the  laws 
touching  property  held  by  persons  not  naturalized."  Thus  it 
appears  that  a  foreigner  might  acquire  and  hold  real  property 
subject  to  the  laws  having  reference  to  his  condition  and  char- 
acter as  an  alien.  These  laws  were  to  be  observed,  but  not, 
it  would  seem,  as  a  condition  preced^at  to  the  alien's  capacity 
to  acquire  property  in  lands,  because  in  a  subsequent  section 
of  the  same  law  it  is  declared  that  "  Property  acquired  by  non- 
naturalized  foreigners  in  fraud  of  this  law  may  be  denounce^ 
by  any  Mexican,  to  whom  it  will  be  adjudged  as  soon  as  such 
fraud  is  proved.''  (Schmidt's  C&^il  Law  of  Spain  and  Mexico^ 
846.) 

When  the  edict  of  Santa  Anna,  to  which  we  have  referred, 
is  conaidared  in  the  light  of  the  law  of  1828,  and  of  the  gen- 
eral law  relating  to  the  subject  of  denouncement,  we  cannot 
regard  a  conveyance  of  land  by  a  private  citizen  to  an  alien 
as  void;  but,  rather^  that  the  grantor  in  such  case  would  be 
divested  of  the  proper^  which  he  had  undertaken  to  convey, 
and  at  the  same  time  the  alien  grantee  would  become  invested 
with  a  defeasible  estate  therein,  of  which  he  might  be  deprived 
by  the  sovOTeign  authority,  or  by  a  citizen  of  the  republic  hy 
the  inquisition  of  denouncement 

A  denouncement  was  a  judicial  proceeding,  and  though  real 
property  mi^t  be  acquired  by  an  alien  in  fraud  of  the  law  — 
that  is,  witboiQt  observing  its  requirements  —  he  nevertheless 
retained  his  right  and  title  to  it|  liable  to  be  deprived  of  it  by 
the  proper  prooeeding  of  denouncement,  which  in  its  substan- 
tive characteristics  was  equivalent  to  the  inquest  of  office 
found,  at  common  law.  (Escriche,  "Denuncia;"  Ramirez  v. 
Ke/ni,  2  CaL  558;  People  v.  FoUom,  6  Cal.  878;  Craig  v.  Lm- 
lie,  3  Wheat  663;  Bradstreei  y., Supervisors  of  Omida  Cc.  18 
Wend.  646.) 
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At  common  law  an  alien  bom  might  purchase  lands,  bat 
not  for  his  own  use,  for  thereupon  the  King  became  entitled 
to  them.  (1  Black.  Com.  372.)  A  conveyance  of  land  to  an 
alien  was  a  cause  of  forfeiture  to  the  Crown  of  such  lands, 
not  only  on  account  of  the  alien's  incapacity  to  hold  them, 
but  likewise  on  account  of  his  presumption  in  attempting  by 
an  act  of  his  own  to  acquire  real  property.  (2  Blade.  Com. 
274.)  But  notwithstanding)  until  office  found,  the  title 
remained  in  him.     (1  Com.  Dig.,  Title  Alien,  C.  2.) 

8o  far  as  we  are  advised^  the  consequences  that  might  f ol* 
low  this  species  of  infraction  of  the  law  was  substantially  the 
same  under  the  Mexican  law  as  at  common  law,  and  until 
denouncement,  the  alien  grantee  of  land  could  hold  and  poeseas 
it  as  his  own  property. 

In  argument  the  plaintiff's  counsel  admits  that  if  Paty  had 
received  a  good  and  valid  deed  from  Hinckley,  sufficient  in  law 
to  convey  the  title  in  fee,  that  though  an  alien  he  could  have 
held  such  estate  until  divested  of  his  right  by  denouncement. 
Then,  if  Paty,  being  an  alien,  acquired  the  property  in  con- 
troversy in  fraud  or  contravention  of  the  law  (which  is  not  to 
be  presumed  in  the  absence  of  evidence  to  that  effect),  he 
held  it  at  the  time  of  his  conveyance  to  Boss;  for  it  is  not 
proved,  nor  is  it  pretended  that  any  proceeding  was  ever  insti- 
tuted by  a  Mexican  or  on  the  part  of  the  Government  to  divest 
him  of  his  title,  and  it  is  now  too  late  to  question  his  right 
on  account  of  his  having  failed  to  observe  the  requirements 
of  the  law,  even  if  it  could  be  proved  that  such  was  the  case. 

We  have  examined  and  considered  this  case,  with  the  evi- 
dence on  which  the  plaintiff  relies  for  a  recovery  and  which 
she  proposed  to  introduce  to  the  Court  and  jury,  before  us, 
and  are  of  the  opinion  that  it  would  not  authorize  a  verdict 
and  judgment  in  her  favor ;  it  therefore  follows  that  the  order 
setting  aside  the  nonsuit,  and  the  judgment  thereupon  given 
and  the  granting  of  a  new  trial  should  be  reversed,  and  it  ir 
accordingly  so  ordered. 


Mr.  Justice  Shapteb  expressed  no  opinion. 
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JOMHiNT  IN  AcTtOH  TO  RBCOTn  Rbal  BflTATi. — ^A  judgment  rendered  In 
an  letioB  to  recoTer  tbe  possession  of  real  estate,  under  our  system  of 
pleadlDf  ud  practice.  Is,  as  to  all  matters  put  in  lasoe  and  passed  on  In  tbe 
tetlon,  eondusive  between  tbe  parties  and  tbelr  prlTles,  and  a  bar  In  anotber 
tctloD  between  tbe  parties  or  tbelr  privies  wbere  tbe  same  matters  are 
directly  in  issue. 

IdMRATiON  or  Bab  ov  Judqmiht. — Tbe  bar  of  a  Judgment  and  rerdict  tn 
•n  action  to  recorer  tbe  possession  of  real  estate  Is  limited  to  tbe  righu  of 
tbe  ptrties  as  tbej  existed  at  tbe  time  wben  It  was  rendered,  and  neltber  tbe 
partiei  nor  tbelr  privies  are  precluded  by  tbe  same  from  sbowlng«  In  a 
■vbeeqaent  action,  tbat  tbelr  rigbts  bsTe  been  varied  or  estlngulBbed  at  a 
period  after  tbe  rendition  of  tbe  verdict  and  Judgment 

'I'^ixo  IN  AcnoK  TO  Bbcovbb  Real  Bbtatb. — Under  our  system  of  plead- 
^  the  plaintiff,  In  an  action  to  recover  possession  of  real  estate,  is  not 
United  to  sny  particular  form  of  complaint,  but  tbe  form  may  be  adapted  to 
tbe  facts  desired  to  be  put  In  Issue.  Plaintiff  may  allege  tbat  be  Is  seized 
Of  the  premises,  or  of  some  estate  tberein.  In  fee,  for  life,  or  for  years,  or 
h€  fflsy  aver  a  former  possession  and  ouster ;  but  wbatsvsr  is  put  in  issue 
and  determined  is  conclusive  and  final. 

Appeal  from  the  District  Cotirty  Fourtb  Judicial  District^ 
City  and  County  of  San  Francisco. 
Plaintif!  recovered  judgment  in  the  Court  heiow,  and  def end^i 

int  appealed* 

The  other  facts  are  stated  in  the  opinion  of  tlie  Court. 
Boraee  Howes,  for  AppeDant 

The  maxims  that  no  one  ought  to  be  rexed  twice  for  the 
Bame  cause,  and  that  it  is  the  interest  of  the  republic  that  ' 
there  be  an  end  to  litigation,  are  common  to  the  jurisprudence 
of  all  civilized  countriesL  The  rule  has  been  so  well  given 
in  the  Duchess  of  Kingston's  Case,  cited  in  Qreenleaf  s  Evi- 
dence, and  in  Broom's  Legal  Maxims,  246  (marg.),  that  it  is 
the  general  text  of  authors  and  jurists. 

In  Eastman  ▼.  Cooper,  15  Pick.  285,  the  rule  is  thus  stated : 
"The  law  applicable  to  the  subject  is  well  stated  in  Bull.  N. 
P.  232,  in  the  case  of  Sherwin  v.  Clarges.  If  a  verdict  be 
had  on  the  same  point  and  between  the  same  parties,  it  may 
be  given  in  evidence,  though  the  trial  were  not  had  for  the 
flame  lands;  for  the  verdict  in  such  case  is  a  very  persuading 
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evidence,  because  what  twelve  men  have  already  thought  of 
the  fact  may  be  supposed  fit  to  direct  the  determination  of 
the  present  jury.  But,  then,  this  verdict  ought  to  be  between 
the  same  parties^  because  otherwise  a  man  would  be  bound  by 
a  decision  who  had  not  the  liberty  to  cross  examine;  and 
nothing  can  be  more  contrary  to  natural  justice  than  that  any 
one  should  be  injured  by  a  determination  that  he,  or  those  under 
whom  he  dauna,  was  not  at  liberty  to  controvert.  But  it  is  not 
necessary  that  the  verdict  should  be  in  relation  to  the  same 
land,  for  the  verdict  is  only  set  up  to  prove  the  point  in  ques- 
tion, and  every  matter  is  evidence  that  amoimts  to  a  proof  of 
the  point  in  question.*'  But  no  verdict  shall  be  given  in  evidence 
but  between  those  who  are  parties  or  privies  to  it  (Id.)  And 
'Mt  18  not  necessary  that  the  fact  to  be  proved  by  the  record 
should  have  been  solely  and  specifically  put  in  issue  on  the 
former  trial;  it  is  sufficient  if  it  was  a  fact  essential  to  the 
finding  of  that  verdict."     (Stark.  Ev.  4  Amer.  ed.  200.) 

And  it  is  not  necessary  that  the  form  of  the  action  in  the 
former  suit  should  be  the  same  as  in  the  latter.  Thus  a  recov- 
ery in  an  action  of  assumpsit  is  a  good  bar  to  any  action 
brought  upon  the  same  contract.  (Blade's  Case,  4t  Co.  94  B.) 
*^  It  is  held  that  the  nature  of  the  judgment  has  no  effect  on 
the  operation  of  the  rule,  and  a  decree  with  regard  to  the 
status  of  an  individual  will  be  equally  conclusive  with  a  deci- 
sion upon  a  right  of  property  as  guardian,  administrator, 
naturalization  of  an  alien,  the  adjudication  of  a  descent  or 
pedigree.'*  (24  Vermont,  42;  lb.,  128;  1  Sdden,  293;  1 
Jones,  220.)  It  is  equally  well  settled  that  the  mode  in  which 
the  question  is  brought  before  the  Court  is  immaterial  if  it  be 
actually  decided.  {Kelly  v.  Pike,  6  Cushing,  484.)  The  infles- 
ible  and  invariable  rule  is,  that  when  the  cause  of  action  is 
substantially  the  same,  and  is  or  might  be  sustained  by  the 
same  evidence,  no  change  in  the  form  of  the  suit  or  of  the 
pleadings  shall  avail  to  withdraw  a  matter  which  has  once 
been  judicially  determined  from  the  estoppel  of  the  adjudica- 
tion. {Baker  v.  Rand,  13  Barb.  152 ;  Burhhead  v.  Brun,  5 
Sand.  154;  Chapman  v.  Smith,  16  Peters,  144;  8  Wil.  304; 
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4  Eawle,  188 ;  2  Whart.  119.)  The  rule  is  the  same  where 
the  previous  determinaticm  has  been  hj  the  decree  of  a  Court 
of  equity.  (Jackson  v.  Hoffman,  9  Cow.  371 ;  Owen  v.  Davidr 
wn,  1  Watts,  149;  Moniford  v.  Huni,  W.  C.  C.  R  28;  or 
vice  versa,  Kingsland  v.  Spaulding,  3  Barb.  Ch.  141.) 

In  order  that  a  judgment  in  one  action  be  conclusive  in 
another,  it  must  appear  with  convenient  certainty  that  the  ques^ 
tion  in  controversy  in  the  second  suit  was  litigated  and  decided 
in  the  first.  Where  this  is  apparent  on  the  face  of  the  record, 
the  mere  production  of  the  record  is  enough.  (17  Ala.  133 ;  4 
Cow.  71;  14  Bar.  611.) 

A  judgment  rendered  on  a  point  of  law,  when  the  facts  are 
admitted  by  a  demurrer  or  case  stated,  will  be  an  absolute  bar 
to  renewal  of  the  controversy  in  a  subsequent  proceeding. 
{Perhins  v.  Moore,  16  Ala.  17.)  And  it  is  settled  that  the  cor- 
rectness of  a  judgment  cannot  be  impeached  on  the  ground 
that  the  law  was  mistaken  by  the  Court  or  the  facts  wrong- 
fully found  by  the  jury,  because  the  party  has  his  remedy. 
{KtUy  V.  Pike,  5  Cush.  484;  Marsh  v.  Pier,  4  Rawle,  282; 
Lhyd  V.  Barr,  1  Jones,  41 ;  13  Bar.  152 ;  18  Ala.  281.) 

Every  judgment  is  prima  facie  a  substantial  and  final  deter- 
mination of  the  matter  in  controversy  or  in  issue,  and  this 
presumption  cannot  be  overcome  by  extrinsic  evidence,  unless 
there  is  something  on  the  face  of  the  record  to  justify  the 
admission. 

The  conclusive  efPect  of  a  verdict  is  the  same^  whether  it 
was  rendered  upon  the  evidence  or  in  obedience  to  a  technical 
rule  of  law,  (Green  v.  Clark,  6  Denio,  497,)  and  a  plea  of  a 
former  recovery  for  the  same  cause  of  action  cannot  be 
answered  by  a  replication  that  the  decision  was  not  on  the 
merits,  without  showing  that  the  proceeding  was  such  that 
they  could  not  have  been  decided.  (Agnew  v.  McElroy,  10 
8.  &  M.  552.)  The  Court  say  that  a  d^endant  cannot  escape 
the  consequences  of  an  adverse  judgment  on  the  ground  that 
he  had  a  good  defense  in  fact,  and  relied  inconsiderately  on  an 
mitenable  point  of  law.  So,  where  the  plaintifi  offers  evi* 
dence  in  relation  to  a  claim  contained  in  one  count  of  his 
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declaration,  which  evidence  is  rejected  by  the  Court,  and  a 
general  verdict  is  rendered,  (the  count  to  which  the  rejected 
evidence  is  applicable  not  having  been  stricken  out,)  the  judg- 
ment thereon  will  be  a  bar  to  the  claim  so  attempted  to  be 
established.  {SmiOi  v.  Whiting,  11  Mass.  445;  Oardner  y* 
Bvrckhee,  8  Cow.  120.)  Former  suit  brought  on  promissory 
note,  and  successfully  resisted  on  the  ground  of  fraud.  The 
verdict  and  judgment  were  held  as  conclusive  evidence  of  the 
fraud  in  a  subsequent  suit  on  another  note  given  for  the  same 
transaction,  and  in  that  case  parol  evidence  was  admitted  to 
show  (what  did  not  appear  from  the  record)  that  on  the  former 
trial  fraud  was  the  defense  made,  and  the  point  on  which  the 
decision  was  founded.  (So  held  in  Oeorge  v.  Gillespie,  1  Iowa, 
421;  same  principle  in  Doty  v.  Brown,  4  Cow.  71;  Chase  v. 
W,alker,  26  Maine,  553.  See,  also,  7  Ga,  434;  19  Vt  144; 
18  Conn.  91.) 

In  Aslin  v.  Parkin,  2  Burr,  666,  668,  (A.  D.  1758,)  whidi 
was  an  action  for  mesne  profits.  Lord  Mansfield,  in  conformity 
with  the  opinion  of  all  the  Judges,  lays  down  the  following 
principles: 

1.  That  by  the  judgment  in  ejectment  the  tenant  is  con- 
cluded in  the  action  afterwards  brought  against  him  for  mesne 
profits,  and  cannot  controvert  the  plaintiff's  title  or  possession. 

2.  That  this  judgment,  lihe  all  others,  only  concludes  the 
parties  as  to  the  subject  matter  of  it.  Therefore,  beyond  the 
time  laid  in  the  demise,  it  proves  nothing  at  all ;  because, 
beyond  that  time,  the  plaintiff  has  alleged  no  title,  nor  cotdd 
he  be  put  to  prove  any. 

The  principles  laid  down  by  Lord  Mansfield,  in  Atkins  v. 
Horde,  and  AsUn  v.  Parkin,  and  which  have  been  adopted  in 
many  American  cases,  form  no  exception  to  the  general  rule, 
which  is  applicable  to  all  actions,  and  is  eminently  conserva- 
tive of  social  order:  that  any  fact  whidi  has  been  put  in  issue 
and  judicially  determined,  shall  never  again  be  brought  in 
question  between  the  same  parties.  The  principles  laid  down 
in  the  two  cases  referred  to  have  reference  only  to  the  estab- 
liahed  form  of  pleading  in  the  action  of  ejectm^it,  in  which 
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the  title  was  never  put  in  issue,  but  simply  the  present  right 
of  possession,  which,  in  many  cases  lliat  may  be  supposed,  the 
lessee  might  have  and  enforce  even  against  the  owner  of  the 
fee.  The  action  was  brought  to  recover  a  term  for  years  from 
which  the  tenant  had  been  ousted,  and  no  issue  was  ever  made 
upon  the  title.  It  is  true  that  it  became  the  common  method 
of  trying  title  to  land,  but  as  no  issue  was  formed  upon  title 
by  the  pleadings,  the  title  came  only  collaterally  and  incident' 
ally  before  the  Court  (Bl.  Com.  B.  8,  Chap.  XI,  Vol.  3,  pp. 
202,  205.)  The  record  could  present  no  evidence  that  any 
question  of  that  nature  had  been  tried  or  adjudicatc^d  upon. 
The  action  itself  did  not  belong  to  the  class  of  real  actions. 
The  subject  matter  of  it — an  estate  for  years — does  not  even 
ascend  to  the  dignity  of  real  property — ^it  is  only  a  chatteL 
It  was  not  simply  because  it  was  a  possessory  action  that  it 
could  not  prejudice  the  right  of  property,  but  because  upon 
flie  face  of  the  record  it  did  not  in  any  manner  concern  the  free- 
hold, as  the  action  by  writ  of  entry  or  disseizin,  and  assize^ 
which  were  likewise  possessory  actions,  did.  The  latter  were 
the  remedies  adopted  for  an  ouster  of  the  freehold,  while  the 
writ  of  ejectment  was  the  appropriate  remedy  for  an  ouster  of 
the  term  of  years.  But  although  the  fee  simple  was  not 
drawn  in  question  by  the  pleadings  in  any  of  these  actions, 
the  judgment  in  each  of  them  was  nevertheless  final  and  con- 
clusive quoad  the  subject  matter ;  for  the  principle  of  res  judy- 
cda  pro  veriiate  hahetur  admits  of  no  exception,  either  in  the 
civil  or  the  common  law.  Accordingly,  it  is  laid  down  by 
Judge  Blackstone  (Com.  Book  8,  Chap.  X,  Vol.  8,  p.  185,) 
respecting  the  writ  of  entry  and  the  writ  of  assize,  after  point- 
ing out  a  very  unimportant  distinction  between  them,  that 
"  these  two  remedies  are  in  all  other  respects  so  totally  alike, 
that  a  judgment  or  recovery  in  one  is  a  bar  against  the  other; 
60  that  when  a  man's  possession  is  onoe  established,  by  either 
of  these  possessory  actions,  it  can  never  be  disturbed  by  the 
same  antagonist  in  any  other  of  them.'*  And  again,  he  ob- 
serves that  a  judgment  in  any  possessory  action,  if  obtained 
by  him  who  hath  not  the  true  ovmership,  is  held  to  be  a  spe- 
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cies  of  deforcement,  which,  however,  binds  the  right  of  pos- 
session, and  suffers  it  not  to  be  ever  again  disputed,  unless  the 
right  of  property  be  also  proved.  (lb.  p.  191.)  And  again, 
he  observes,  respecting  the  writ  of  right,  which  lies  only  in 
favor  of  such  as  claim  to  be  tenants  of  the  fee  simple,  that 
after  issue  once  joined  in  this  action,  the  judgment  is  abso- 
lutely final;  so  that  a  recovery  had  in  this  action  may  be 
pleaded  in  bar  of  any  other  daim  or  demand.  (lb.  p.  104.) 
All  this  accords  with  the  doctrine  so  clearly  illustrated  by 
Lord  Ellenborough,  in  Oviram  v.  Morewoody  that  the  judgment 
in  every-  action  is  conclusive  as  to  all  matters  put  in  issue  by 
the  pleadings.  If  the  plaintiff  counts  upon  the  fee  simple, 
and  issue  is  taken  upon  it,  the  title  is  concluded  if  there  is 
any  form  of  action  or  pleading  by  which  it  can  be.  If  that  is 
an  action  of  ejectment  in  which  tuch  an  issue  is  joined,  then 
fhe  action  of  ejectment  has  swallowed  up  all  other  actions 
affecting  landed  property.  But,  call  it  as  you  may,  there  can 
be  no  higher  action  than  that  in  which  such  an  issue  is  tried, 
inasmuch  as  there  is  recognized  by  our  laws  no  higher  estate 
in  land  than  the  fee  simple.  Al^ough  it  be  true^  therefore^ 
that  the  unsuccessful  party  in  a  possessory  action  at  common 
law,  might  resort  to  an  action  of  a  higher  nature  (not  to  retry 
what  was  before  tried,  but)  to  tiy  what  was  not  in  issue  or 
litigated  in  the  first  action,  yet  no  such  resort  is  open  where, 
as  in  our  case,  the  highest  ri^t  of  property  has  already  been 
in  issue,  tried,  and  determined. 

In  California,  the  common  law  forms  of  action,  pleadings, 
end  proceeding  were  never  in  force;  for  with  the  organization 
of  our  Courts,  the  Act  to  regulate  proceedings  in  civil  cases, 
passed  April  22d,  1850,  went  into  operation.  (See  Statute 
of  1850,  p.  428 ;  Act  to  supersede  certain  Courts,  eta,  Ih.  p. 
80,  Sec  28,  et  seq.,  and  Sec  41 ;  Act  to  provide  for  holding 
the  first  county  election,  lb.  p.  81.)  In  some  of  the  States 
where  those  forms  of  proceedings  did  once  exist  they  have 
been  abolished  by  a  reformed  code  of  practice  similar  to  ours. 
New  York,  where  one  trial  and  judgment  is  now  condusivi 
in  eveiy  case  upon  the  matter  in  issue,  gave  us  a  model^  and  it 
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seems  to  have  been  substantially  followed  in  Mississippi  and 
Georgia,  in  which  States  a  verdict  and  judgment  in  an  action 
for  the  recovery  of  real  property  where  the  title  is  put  in  issue, 
is  held  to  be  a  bar  to  any  subsequent  action  for  the  same  cause. 
[Brewery.  Beckwith,  36  Miss.  [GOeorge]  467;  Sims  v.  Smith, 
19  Georgia  124.) 

In  Alabama  the  action  of  trespass  '^to  try  title  as  well  as 
to  recover  damages/'  prescribed  by  the  Act  of  1821,  is  not 
conclusive  on  the  title  in  a  subsequent  action,  because  that 
Act  expressly  declares  that  '^  the  laws  now  in  force  in  relation 
to  the  action  of  ejectment,  except  so  far  as  relates  to  fictitious 
proceedings  therein,  shall  be  applied  to  the  action  of  trespass 
to  try  tides.''  {Vide  Camp  v.  Forrest,  13  Ala.  118 ;  Mitchel  ▼. 
RoherUm,  16  lb.  412.) 

In  South  Carolina,  where  the  action  of  trespass  to  try  titles 
was  substituted  for  the  action  of  ejectment  in  1791,  one  trial, 
Terdict,  and  judgment,  is  conclusive  on  both  parties.  (Thomas 
▼.  Geiger,  2  Nott  &  McCord,  628.) 

By  our  Practice  Act  there  is  but  one  form  of  civil  action  for 
flie  enforcement  or  protection  of  private  rights  and  the  redress 
of  private  wrongs,  (Sec.  1.)  No  fictitious  parties  or  forms  are 
to  be  used,  but  every  action  is  to  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  (Sec.  4) ;  all  the  forma  of  plead- 
ing and  the  rules  for  testing  their  suflSciency  are  those  pre- 
scribed by  that  Act,  (Sec  37) ;  the  pleadings  are  to  state  the 
facts  constituting  the  cause  of  action  or  defense,  according  to 
the  truth  of  the  case,  in  ordinary  and  concise  language,  (Sees. 
39-46) ;  and  ^'  the  judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  the  action  or  proceeding,"  (Sec  144.) 
Under  these  provisions  the  forms  and  fictions  which  consti- 
tute the  essence  of  the  action  called  ejectment  could  not  be 
admitted  in  practice,  and  it  is  evident  that  the  action  of  ejec^ 
ment  proper — that  form  of  action  to  which  Lord  Mansfield 
refers  in  the  cited  cases  of  Atkins  v.  Horde  and  Aslin  v.  Par- 
Un — is  not  in  use  in  this  State.  Nevertheless,  the  judgment 
in  that  action,  as  in  all  others,  was  conclusive  as  to  the  sub- 
ject matter  of  it  as  shown  by  the  pleadings. 


486  Capebton  v.  Schkidt.  [Sup.  Ot 

Argument  for  Respondent. 

E.  W,  F.  Sloan,  for  Eespondent 

It  is  a  general  rule  at  law^  that  neither  a  verdict  nor  judg- 
ment in  ejectment  concludes  the  parties  from  questioning  the 
title  in  anj  subsequent  contest  about  the  same  land.  {Botts  v. 
'Shield's  Heirs,  3  Litt.  36;  Aslvn  v.  Parkin,  2  Burrow,  668; 
Jackson  v.  Diffendorf,  3  John.  270;  Smith  v.  Slierwood,  4 
Conn.  280.) 

As  to  the  subject  maiter,  however,  a  judgment  in  ejectment, 
like  that  in  other  cases,  is  conclusive  upon  the  parties.  But 
what  is  the  subject  matter  of  the  action  in  ejectment?  It  is 
simply  the  right  of  possession  for  a  limited  period.  The  com- 
mencement of  that  period,  under  the  former  system  of  plead- 
•ing,  was  the  date  of  the  demise  laid  in  the  declaration ;  it  ended 
with  the  term.  Hence,  beyond  the  time  laid  in  the  demise, 
the  judgment  in  ejectment  proved  nothing  at  all;  "because, 
beyond  that  time  the  plaintiff  has  alleged  no  title,  nor  could 
he  be  put  to  prove  any."  (2  Burr.  668 ;  Gamer  v.  Marshall, 
9  Cal.  270;  Yount  v.  Howelt,  14  Cal.  468.) 

The  alleged  lease,  though  fictitious,  became  an  admitted  fact 
by  the  consent  rule,  which  the  defendant  was  obliged  to  enter 
into  before  he  was  permitted  to  defend. 

The  plea  of  not  guilty  put  the  plaintiff  upon  the  trial  to 
prove  a  right  of  entry  in  his  lessor,  the  admitted  demise  con- 
stituting his  right  under  the  lessor*  A  recovery  in  ejectment 
being  conclusive  in  an  action  against  the  tenant  in  possession 
fo:*  mesne  profits,  it  was  advisable  for  the  plaintiff  to  lay  the 
demise  as  far  back  as  possible;  that  is,  as  far  back  as  the 
lessor's  title  would  permit. 

On  the  trial  in  ejectment  the  plaintiff  might  rest  upon  proof 
that  his  lessor  was  actually  possessed  of  the  land  at  the  time 
of  the  alleged  demise;  or  he  might  show  that  he  then  had  an 
existing  legal  estate  either  in  fee  simple,  fee  tail,  or  an  estate 
for  life,  or  years,  or  in  remainder  and  death  of  tenant  ior  life ; 
and  in  doing  so  he  might  put  in  evidence  .any  number  of  deriv- 
ative title  deeds  from  a  great  variety  of  sources,  or  introduce 
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KQj  other  legitimate  evidence  of  a  right  of  entry;  and  all  this 
under  the  same  count. 

The  matter  in  issue  is  the  right  of  possession  only;  the  nature 
of  the  estate  upon  which  it  depends,  and  the  tides  which  go 
to  sustain  it  are  matters  arising  merely  collaterally. 

It  has  been  assumed  by  appellant's  counsel  that  under  our 
system  of  pleading  and  practice,  what  is  usually  denominated 
ejectment  is  something  more  than  a  mere  possessory  action. 
No  case,  however,  has  been  cited  or  reason  adduced  in  support 
of  the  assumption. 

In  New  York  it  is  held  that  the  character  and  form  of  the 
action  of  ejectment  has  not  been  changed  by  tjie  code;  that 
it  still  remained  a  possessory  action  as  formerly,  and  that  it 
can  only  be  brought  against  the  actual  occupant.  ( Van  Buren 
V.  CocJcbum,  14  Barb.  118;  PtUen  v.  Reynolds,  22  How.  354.) 

The  conclusive  effect  of  a  judgment  in  ejectment  under  our 
system  is  even  more  limited  than  it  was  under  the  ~  former. 
Independent  of  the  time  at  which  the  plaintiffs  right  of  entry 
is  alleged  to  have  accrued,  he  can  recover  in  this  State,  pro- 
Tided  he  is  able  to  show  such  right  accrued  to  him  at  any  time 
before  action  brought. 

Thus  it  is  said  by  the  Court  in  Yovmi  v.  Howell,  14  Cal.  468 : 
''The  rule  of  the  conmion  law  in  relation  to  proof  of  a  legal 
estate  and  ri^t  of  entry  at  the  demise  laid  in  the  declaration, 
has  no  application  under  our  system."  "  In  our  practice  it  is 
sufficient  if  it  appear  that  the  plaintiff  was  entitled  to  the  pos- 
session of  the  premises  at  the  commencement  of  the  action, 
and  the  date  of  the  alleged  seisin  or  possession  and  ouster  be- 
come material  only,  when  the  question  of  mesne  profits  is  in* 
volveA" 

''When  mesne  profits  are  claimed  in  an  independent  suit, 
the  record  of  recovery  in  the  judgment  is  as  to  the  title  ordy 
evidence  of  the  right  of  possession  of  the  plaintiff  at  the  com- 
mencement of  the  action  in  which  the  recovery  was  had.  With 
us  the  judgment  is  only  conclusive  of  two  points:  the  right 
of  possession  in  the  plaintiff,  and  the  occupation  of  the  defend- 
ant at  the  institution  of  the  suit       Whatever  beyond  these 
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facts  may  be  necessary  in  an  independent  suit  to  recover  mesne 
profits,  must  be  established  by  evidence  outside  of  the  record 
in  ejectment.'' 

Again,  say  the  Court  in  Oamer  v.  Marshall,  9  Oal.  270: 
"  Ejectment  is  a  possessory  action,  and  must  be  brought  against 
the  occupant.  It  determines  no  rights  but  those  of  possession 
at  the  time,  and  it  matters  not  who  has  or  claims  to  have  the 
title  to  the  premises." 

It  was  suggested  by  appellant  that  Hayes  and  Caperton  v. 
Schmidt,  was  a  real  action. 

I  see  no  reason  why  an  action  in  the  nature  of  the  writ  of 
right  would  not  lie  in  this  State.  A  distinction  between  the 
"recovery  of  real  property"  and  the  "recovery  of  the  posses- 
sion thereof,"  is  clearly  recognized  in  section  six  of  our  Stat- 
ute of  Limitations,  which  seem  to  mie  to  contemplate  the  bring- 
ing of  real  actions.  But  there  is  no  case  of  that  character  to 
be  found  in  the  reports  of  our  State.  Nor  is  it  probable  that 
there  is  a  complaint  on  file  in  any  of  our  Courts  which  would 
be  a  good  count  in  the  writ  of  right  In  that  action  the 
demandant  must  count  upon  the  actual  seizin  of  him  who  was, 
in  fact,  last  seized,  setting  forth  correctly  his  own  derivative 
title.  If  the  right  descended  from  his  father,  who,  being  once 
seized  in  fact,  became  afterwards  disseized,  he  should  count 
upon  the  seizin  of  his  said  father ;  then  allege  his  own  deriva- 
tive right  as  heir  at  law.  In  such,  case,  if  he  counted  on  his 
own  seizin,  never  having  been  in  fact  seized,  his  action  would 
abate,  even  though  he  proved  his  father's  seizin  and  his  right 
to  inherit  But,  if  he  sued  again,  counting  on  the  seizin  of 
his  father,  he  could  upon  the  same  proof  recover,  for  the  judg- 
ment in  the  former  action  would  be  no  bar.  Though  tlie  par- 
ties be  the  same,  and  the  land  the  same,  yet  the  foundation 
of  the  right  alleged  would  no{  be  the  same.  Not  only  must 
the  demandant  count  accurately,  as  to  the  fact  of  seizin,  but 
he  must  also  set  forth  his  derivative  right  correctly.  If  he 
claims  by  inheritance,  he  must  show  that  he  is  heir  and  how. 
(Jayne  v.  Pnce,  5  Taunt  326;  Dunsday  v.  Hughes,  3  Bos.  & 
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Fill.  433;  Dowland  v.  Blade,  5  East,  273;  WeUs  y.  Prince,  4 
Masfi.  64.) 

''A  material  part  of  the  oount/'  says  Eeeves,  ^'was  the 
deducing  of  descent  from  the  ancestor  seized  do\im  to  the 
demandant,  ^o  .chasm  oonld  be  loft  If  any  was  omitted 
in  the  descent;  if  it  commenced  with  one  who  neyer  was  in 
seizin;  if  there  was  any  error  in  the  person,  or  if  the  name 
of  any  one  mentioned  in  the  descent  was  a  vUlein;  in  all 
these  cases  the  action  would  abate,  and  the  demandant  would 
lose  his  suit"  (1  Beeves'  Hist.  Eng.  Law,  431,  432 ;  Derir 
ham  V.  Stephenson,  1  Salk.  356 ;  Boscoe  on  Real  Actions,  10, 
22,  177,  215,  323,  329.) 

There  can  be  no  mistake  as  to  what  is  actually  put  in  issue 
and  tried  and  determined  in  the  writ  of  right.  In  ejectment, 
however,  which  is  purely  a  possessory  action,  the  plaintiff 
counts  upon  his  own  right  of  possession;  and  on  the  trial  he 
may  sustain  that  right  by  any  available  evidence. 

A  verdict  for  the  plaintiff  establishes  nothing  but  his  right 
of  possession  for  the  time  being,  a  right  which  may  expire 
with  the  day  of  recovery.  A  verdict  for  the  defendant  estab- 
lishes nothing  except  that  the  plaintiff  did  not  have  the  right 
of  possession  when  he  commenced  his  action,  though  he 
might  then  have  been  the  "  owner  in  fee."  It  is  consistent 
enough,  with  an  existing  leasehold  estate  in  some  one  else,  to 
say  that  the  plaintiff  is  the  owner  in  fee.  Such  ownership  does 
not  necessarily  cany  with  it  a  present  immediate  ri^t  of 
entiy. 

That  a  verdict  and  judgment  in  ejectment  in  one  action 
may,  under  certain  circumstances,  be  given  in  evidence  in  a 
subsequent  suit,  is  a  propositicm  not  questioned.  But  a 
proper  case  for  the  admission  of  such  evidence  rarely  happens 
in  practice,  and  hence  only  a  few  precedents  of  the  kind  are 
to  be  found  in  the  reports. 

From  the  statement  of  the  case  of  Doe  ex  dem.  Strode  v. 
Beaton,  2  Cromp.  M.  and  S.  728,  it  does  not  distinctly  appear 
for  what  purpose  the  record  of  the  former  judgment  was 
read  in  evidence.    It  is  probable,  however,  that  in  all  other 
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respects  the  case  made  bj  the  evidence  in  the  second  action 
was  the  same  as  in  the  first.  Upon  such  a  state  of  proofs, 
the  former  verdict  might,  perhaps,  with  propriety  be  introduced 
as  "persuasive  evidence.'* 

The  only  authorities  referred  to  in  that,  case  are  Buller's 
K  P.  232,  and  Bacon's  Ab.  Tit  Evidence,  P.  "  What  twelve 
men  have  already  thought  of  the  fact  may  be  supposed  fit  to 
direct  the  determination  of  the  present  jury,'*  is  tfie  reason 
there  given. 

It  seems  to  place  the  verdict^  as  matter  of  evidence,  on  tbe 
same  footing  with  the  opinion  of  experts.  Obviously  there 
are  cases  in  which  evidence  merely  persuasive  cannot  be  prop- 
erly received. 

Wbere,  in  one  ejectment,  the  plaintiff  recovered  possession 
of  the  land  from  the  defendant,  and  in  a  subsequent  action 
by  the  same  defendant  against  the  pliulntiff  a  question  arises 
as  to  whether  said  plaintiff  had  entered  lawfully,  it  would  be 
clearly  proper  to  read  the  former  judgment  in  evidence,  to 
show  that  he  had  entered  under  it,  and  theirefore  lawfully,  aa 
in  Jackson  v.  Rightmire,  16  J.  R  3l4w 

By  the  Court,  Sawyhb,  J. 

The  complaint  in  this  action  alleges,  that,  on  the  first  day 
of  January,  1860,  the  plaintiff  "was  the  owner  in  fee,  and 
seized  of  and  in  the  possession  of  "  Block  142,  in  the  City  of 
Oakland,  Alameda  County;  that  afterwards,  on  die  20th  of 
January,  1860,  "  whilst  said  plaintiff  was  so  seized  in  fee  and 
possessed  of  said  tract  of  land,  the  said  defendant  wrongfully 
and  unlawfully  entered  into  and  upon  said  premises  and  unlaw- 
fully ousted  and  ejected  said  plaintiff  therefrom,  and  still  conr 
tinues  to  withhold  wrongfully  from  said  plaintiff  the  possession 
of  said  premises,"  and  prays  judgment  for  restitution  of  the 
premises,  and  for  damages. 

The  answer  specifically  denies  the  allegationB  of  ownership 
and  seizin,  and  the  ouster,  thereby  putting  the  title  and  ouster 
in  issue.     It  then  affirmatively  alleges,  that,  on  the  20th  of 
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December,  1858,  in  the  District  Court  of  the  Third  Judicial 
District,  the  plaintiff  and  one  John  C.  Hays,  claiming  the  said 
lands  as  tenants  in  common,  commenced  a  suit  against  said 
defendant  for  the  recovery  of  the  same  premises,  claiming  the 
same  and  the  possession  thereof,  as  owners  in  fee  simple,  the 
said  defendant  denying  the  ownership,  title  and  right  of  pos- 
session of  said  plaintiffs,  and  setting  up  and  claiming  title  in 
himself  as  owner  in  fee  simple  to  the  undivided  forty  eighty- 
first  (40-81)  parts  of  said  premises;  that  the  right  and  title  of 
plaintiffs  and  of  the  defendant  in  said  suit  to  the  said  prem- 
ises so  in  controversy,  and  their  respective  rights  and  claim  to 
the  possession  thereof,  as  owners  or  otherwise,  were  duly  put 
m  issue  by  the  pleadings,  and  were  fully  litigated,  tried,  and 
finaUy  determined  in  said  suit;  that  after  a  full  trial,  it  was 
finally  adjudged  by  the  Court  in  said  suit  that  the  plaintiffs  do 
have  and  recover  the  possession  of  the  undivided  forty-one 
ei^ty-first  (41-81)  parts  of  said  premises,  according  to  their 
undivided  interests  as  tenants  in  common  with  the  said  defend- 
ant, and  that  the  said  defendant  do  have  and  recover  against 
said  plaintiffs  the  undivided  forty  eighty-first  (40-81)  parts  of 
said  land  and  premises,  and  for  possession  thereof  as  co-tenants 
with  said  plaintiffs;  that  the  right,  title  and  claim  to  the  said 
piemises  now  set  up  by  the  said  plaintiff,  Caperton,  are  the 
same  that  were  tried  and  determined  in  said  suit;  that  the 
interest  of  said  John  C.  Hays  has  been  transferred  to  said 
Caperton  since  the  final  judgment  aforesaid,  which  judgment 
is  still  in  full  force ;  and  that  said  Caperton  has  no  right,  title 
or  daim  to  said  premises,  or  to  the  possession  thereof,  other 
than  that  which  was  tried  and  determined  in  manner  aforesaid. 
The  answer  then  insists  that  the  said  matter  so  adjudged  ought 
not  to  be  again  brought  in  question;  acknowledges  the  title 
ofplaintiff  to  the  forty-one  eighty-first  parts  adjudged  to  said 
Caperton  and  Hays,  and  the  right  of  the  plaintiff  as  co-tenant 
to  that  extent  to  enter  into  possession  with  said  defendant; 
and  avers  that  he  never  withheld  the  possession  thereof  from 
said  plaintiff.  The  answer  also  avers,  that  defendant  is  owner 
in  fee  of  the  undivided  forty  eighty-first  pai*ts,  of  which  he  is 
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lawfully  in  possession^  and  disclaims  any  interest,  claim  or 
possession  as  to  the  rest 

The  plaintiff  on  the  trial  relied  upon  a  title  derived  from 
Luis  Peralta,  the  original  grantee  of  the  Mexican  Government, 
through  his  sons  Vicente  and  Domingo  Peralta,  to  whom  the 
grant  was  confirmed  by  the  Land  Commissioners,  and  the 
Courts  of  the  United  States  on  appeal.  Plaintiff  also  proved 
that  defendant  had  been  in  possession  since  1857. 

The  defendants,  to  maintain  the  issues  on  their  part,  offered 
in  evidence  the  record  of  the  former  suit  set  up  in  the  answer; 
to  the  introduction  of  which,  the  plaintiff  objected.  The 
Court  sustained  the  objection,  and  defendant  excepted.  This 
ruling  is  assigned  as  error. 

The  complaint  in  the  record  offered  in  evidence,  and  excluded 
by  the  Court,  avers  that,  **on  the  27th  day  of  September, 
1858,  the  said  plaintiffs  (Caperton  and  Hays)  were  the  owners 
in  fee  simple  and  seized  of,  and  as  such  entitled  to  the  possee* 
don  of ''  ♦  ♦  ♦  Block  142,  in  the  City  of  Oakland,  Ala- 
meda County;  that  while  so  seized  and  possessed  and  entitled 
to  the  possession  the  said  defendant,  (Schmidt,)  on  said  day, 
"  unlawfully  and  without  title  or  right  trespassed  and  entered 
upon  said  premises  and  took  unlawful  possession  of  the  same, 
and  he  withholds  and  detains  the  same  without  right  or  title," 
etc,  and  prays  judgment  "for  the  restitution  and  recovery  of 
said  premises;"  also  for  damages,  etc. 

The  answer  "  denies  that  the  said  plaintiffs  were  or  are  own- 
ers in  fee  simple,  or  seized  of,  or  were  or  are  entitled  to  the 
possession  of  the  tract  of  land  and  premises  mentioned  in  the 
complaint,"  etc ;  denies  that  "  he  ever  unlawfully,  or  without 
right  or  title,  trespassed  or  entered  upon  said  premises,  or  any 
part  thereof,  or  took  unlawful  possession  of  tlie  same,  or  dis- 
possessed said  plaintiffs,"  etc 

The  defendant  then  sets  up  a  claim  to  an  undivided  one 
half  of  the  premises,  averring  that  he  is  lawfully  in  possession 
of  said  undivided  one  half,  and  lawfully  entitled  to  the  posses- 
sion thereof,  in  common  with  others,  his  co-tenants,  to  the 
extent  of  his  interest  and  possession  in  common,  as  aforesaid, 
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and  avers  that  he  hae  always  ocmfessed  and  still  freely  con- 
fesses the  right  of  his  co-tenants,  lawfully  possessed  of  an 
estate  in  said  premises,  to  enjoy  the  same  in  common  with 
himself. 

Thus  the  title  and  right  of  possession  were  distinctly  pnt  in 
issue.  The  cause  was  tried  by  the  Court,  without  a  jury,  and 
the  Court  found  and  adjudged,  that  the  plaintiffs  were  entitled 
to  forty-<me  eighty-first  parts  of  the  premises,  "  and  that  they 
be  let  into  possession  of  the  said  premises  according  to  their 
said  undivided  interests  as  tenants  in  common  with  the  said 
defendants,  and  that  said  defendants  do  have  and  recover 
judgment  against  the  said  plaintiffs  for  the  undivided  forty 
eighty-first  parts  of  said  land  and  premises,  and  for  the  posses- 
sion thereof  as  co-tenants  with  said  plaintiffs,  and  that  plain- 
tiffs pay  the  costs  of  suit" 

The  record  also  contains  an  agreed  statement  on  motion  for 
new  trial,  embracing  the  evidence,  which  shows  that  the  parw 
ties,  on  the  former  trial,  relied  upon  the  same  title,  and  same 
evidence  to  support  it,  as  on  the  trial  in  this  case.  But  on  the 
fonner  trial  the  will  of  Peralta,  offered  in  evidence  by  plain- 
tiffs, was  excluded,  while  on  the  trial  in  this  case,  it  wa^ 
admitted.  The  plaintiffs  in  the  first  action  appealed  to  the 
Supreme  Court,  the  judgment  was  affirmed,  and  it  is  still  in 
full  force. 

The  former  proceeding  and  judgment  having  been  set  np 
by  way  of  estoppel,  the  question  is,  whether  the  record  and 
judgment  in  the  first  action,  were  admissible  in  evidence  on 
the  trial  of  the  second. 

It  is  perfectly  well  settled,  that  the  judgment  of  a  Court  of 
concurrent  jurisdiction  directly  upon  the  point  is,  as  a  plea,  b 
bar;  and  where  there  has  been  no  opportunity  to  plead  it,  and 
it  is  offered  in  evidence,  it  is  admissible  and  conclusive  betweon 
the  same  parties  and  their  privies  upon  the  same  matter 
directly  in  issue  in  another  Court;  and  also,  when  coming; 
incidentally  in  question  in  another  Court  for  another  purpo.se. 
The  entire  current  of  authorities  in  England  and  Aiiieric«i 
establish  the  rule  as  here  limited,  and  many  extend  it  further. 
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(1  Greenl.  Ev.  Sees.  628-531 ;  Duchess  of  Kingston's  Case,  20 
State  Trials,  855;  11  Conn.  249;  Marsh  v.  Pier,  4  Rawle, 
289;  11  Mass.  446;  Starkie's  Ev.  by  Share.  388;  19  N.  H. 
167 ;  Betts  v.  Starr,  5  Conn.  550 ;  17  Mass.  365 ;  8  Cow.  127 ; 
2  Smith's  Lead.  Cases,  572;  2  Hill,  481;  10  Wend.  85;  8 
Wend.  40.) 

And  the  rule  is  applicable  to  real,  as  well  as  personal  actions. 
"  Each  species  of  judgment,  from  one  in  an  action  of  trespasa 
to  one  upon  a  writ  of  rights  is  equally  oonclusiye  upon  its 
subject  matter  by  way  of  bar  to  future  litigation  for  the  thing 
thereby  decided."  ♦  *  ♦  <What,  therefore,'  Lord  Coke 
says,  /that  in  personal  actions  concerning  debts,  goods  and 
effects  (by  way  of  distinction  from  other  actions),  a  recovery 
in  one  action  is  a  bar  to  another,  is  not  true  of  personal  actions 
alone,  but  is  equally  and  universally  true  as  to  all  actions 
whatsoever  quooid  their  subject  matter.'  **  {Outram  v.  More- 
wood,  8  East,  857.) 

But  neither  the  judgment  of  a  concurrent  or  exclusive  juris- 
diction is  evidence  of  any  matter  which  only  comes  collaterally 
in  question,  though  within  the  jurisdiction ;  nor  of  any  matter 
incidentally  cognizable;  nor  of  any  matter  to  be  inferred  by 
argument  from  the  judgment.  The  matter  to  become  as  a 
plea,  a  bar,  or  as  evidence  conclusive,  must  have  been  directly 
in  issue.  (1  Green.  Ev.  528 ;  Fulton  v.  Hanhw,  20  Cal.  451 ; 
15  Cal.  147 ;  Hopkins  v.  Lee,  6  Wheat  109 ;  and  cases  before 
cited.) 

It  will  be  seen  from  the  rule  as  here  stated,  that,  the  matter 
adjudicated  to  become,  as  a  plea,  a  bar,  or  as  evidence  conclu- 
sive, must  have  been  directly  in  issue,  and  not  merely  collater- 
ally litigated.  It  must  he  a  fact  **  immediaiely  found  according 
to  the  pleadings,  not  that  on  which  the  verdict  was  merely  hosed — 
a  fact  in  issue,  as  distinct  from  a  fact  in  controversy.*'  {Potter 
V.  Baker,  19  N.  H.  166 ;  McDonald  v.  B.  B.  W.  and  M.  Co., 
15  Cal.  148.)  And  what  constitutes  a  fact  in  issv^,  as  distinct 
from  a  fact  in  controversy,  is  well  illustrated  in  the  cases  of 
King  ▼.  Chase,  16  N.  H.  16-17;  Betts  v.  Starr,  5  Conn.  552. 

The  respondent'B  counsel  does  not  controvert  the  correct* 
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ness  of  these  principles,  but  relies  on  them.  He  says  ^^It 
is  not  questioDied  on  the  part  of  the  respondent,  that  a  judg- 
ment pronounced  on  the  merits  in  one  action  by  a  Court  of 
competent  jurisdiction,  is  conclusive  upon  the  parties  and 
privies  in  a  subsequent  action,  as  to  the  same  subject  matter. 
Nor  does  he  contend  that  a  judgment  in  ejectment  forms  an 
exception  to  the  rule.**  ♦  ♦  ♦  «  The  object  of  ejectment 
for  land  is  the  recovery  of  possession;  the  subject  matter  to 
be  tried  is  the  right  of  possession  as  between  the  plaintiff  and 
defendant;  that  is  the  extrait  of  the  issue.  On  the  trial  of 
that  issue  various  matters  may  arise  collaterally,  but  the  only 
fact  directly  put  in  issue,  tried  and  determined  in  the  action, 
touchy  the  right  of  possession.  Ab  to  the  matters  so  put  in 
issue,  tried  and  determined,  the  judgment  concludes  the  par* 
ties.'* 

This  proposition  is  partly,  but  not  entirely  true.  The  recov- 
ery of  possession  was,  doubtless,  in  part  at  least,  the  object 
of  a  suit  in  the  old  action  of  ejectment — ^the  fruit  sought  by 
the  litigation — ^bnt  the  riffkt  of  possession  was  not,  strictly 
speaking,  the  fact  litigated  and  determined.  The  subject  mat- 
ter in  one  sense  may  be  the  right  of  possession,  but  the  ri^t 
of  possession  is  a  conclusion  of  law  to  be  drwum  from  the  fads 
put  in  issue  and  determined,  and  not  the  fads  themselves  from 
which  it  is  deduced.  A  complaint  alleging  in  terms  a  right 
of  possession  merely,  and  a  wrongful  withholding,  would  pre- 
sent no  issue  of  fact  which  a  Court  could  try.  The  subject 
matter  litigated  and  determined  depends  upon  the  facts  alleged 
in  the  pleadings. 

This  proposition  of  the  respondent's  counsel  proceeds  upon 
the  theory,  that,  the  recovery  alone,  and  not  the  matter  in 
issue  and  determined,  and  upon  which  the  recovery  is  had, 
constitutes  the  bar.  Lord  Ellenborough,  in  conunenting  upon 
a  prior  case,  in  Outmm  v.  Morewood,  3  East,  854-5,  said : 

"  The  Court  very  properly  distinguidied  Aen  between  what 
operates  by  way  of  bar  to  a  future  recovery  of  the  same  thing, 
and  what  by  way  of  estoppel.  That  was  the  case  of  a  mere 
Teooveiy  in  ejeetio  fvrmm,  without  title  alleged ;  and  the  plain- 
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tiff  might  in  respect  of  possession,  or  other  varyixig  circum- 
stances of  title^  be  well  entitled  to  recover  at  one  time,  and 
not  be  80  at  another.  And  it  is  not  the  recovery,  but  the  ma^ 
ter  alleged  by  the  party,  and  upon  which  the  recovery  pro- 
ceeds, which  creates  the  estoppel.  The  recovery  itself  m  an 
action  of  trespass  is  only  a  har  to  the  fxdure  recovery  of  damr 
ages  for  the  same  injury;  hid  the  estoj^jpel  precludes  parties  amd 
privies  from  contending  to  {he  contrary  of  that  point  or  matter 
of  fact,  which  having  been  once  distinctly  put  in  issvs  by  them, 
or  by  those  to  whom  they  are  privy  in  estate  or  law,  has  been  on. 
such  issue  joined  and  solemnly  found  against  them/' 

This  shows  that  it  is  not  the  object  of  the  suit,  the  recov- 
ery, or  fruits  of  the  litigation  alone  that  constitutes  the  estop- 
pel, but  the  facts  put  in  issue,  and  found,  upon  which  the 
recovery  is  based.  The  controversy,  then,  is,  as  to  what  ia 
directly  in  issue  in  an  action  to  recover  the  possession  of  real 
estate  under  our  system  of  pleading  and  practice. 

From  habit,  and  as  a  matter  of  convenience,  we  ordinarily 
speak  of  the  action,  in  a  general  sense,  as  an  action  of  eject- 
ment This  is  well  enough,  so  long  as  we  do  not  suffer  our- 
selves to  be  misled  by  confounding  the  action  to  recover  real 
estate  in  use  in  ibis  State,  with  the  action  of  ejectment  at 
common  law,  and  as  a  consequence  embarrass  ourselves  by 
attempting  to  apply  the  rules  of  law  peculiar  to  the  latter 
action  to  the  former.  Technically,  and  substantially,  we  have 
no  action  of  ejectment  The  forms  constitute  the  substance 
of  that  action  at  common  law.  True,  practically,  die  posses- 
sion of  the  land  was  recovered.  But  this  was  equally  true  of 
the  writ  of  entry,  and  an  assize.  All  these  were  possessory 
actions  merely.  And  there  would  be  just  as  much  propriety 
in  calling  our  action  to  recover  the  possession  of  land  a  writ 
of  entry,  or  an  assize,  as  an  ejectment  The  pleadings  are 
more  nearly  assimilated  to  the  pleadings  in  a  writ  of  entry, 
or  an  assize,  than  to  the  pleadings  in  an  action  of  ejectment 
In  theory,  the  writ  of  entry,  and  the  assizey  were  actions  to 
recover  the  freehold ;  while  ejectment  was  an  action  to  recover 
the  term  of  the  tenant — a  mere  chattel  interest    But»  in  our 
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State,  an  action  is  rarely  brought  by  a  tenant,  either  in  Bub- 
stance  or  form,  to  recover  his  term.  Practically,  the  posses^ 
sion  of  the  land,  and  nothing  more,  was  recovered  at  common 
law  in  each  of  the  actions  named. 

In  r^ard  to  the  two  former  actions  Mr.  Blackstone  says: 
'^  These  remedies  ar^  either  by  writ  of  entry,  or  an  assize, 
which  are  actions  merely  posessory,  serving  only  to  regain 
that  possession,  whereof  the  demandant  (that  is,  he  who  sues 
for  the  land)  or  his'  ancestors  have  been  unjustly  deprived  by 
the  tenant  or  possessor  of  the  freehold,  or  those  under  whom 
he  claims;  they  decide  nothing  with  respect  to  the  right  of 
property;  only  restoring  the  demandant  to  that  situation  in 
which  he  was  (or  by  law  ought  to  have  been)  before  the  dis- 
possession committed." 

"The  first  of  these  remedies  is  by  writ  of  entry,  which  is 
that  which  disproves  the  title  of  the  tenant  or  possessor,  by 
showing  the  unlawful  means  by  which  he  entered  or  continues 
b  possession.'* 

The  writ  requires  the  tenant  to  deliver  seizin,  or  show  cause 
why  he  will  not  "  This  cause  may  be  either  a  denial  of  the 
fact  of  having  entered  by  or  under  such  means  as  are  sug- 
gested, or  a  justification  of  his  entry  by  reason  of  title  in  him- 
self or  in  those  under  whom  he  may  claim;  whereupon  the 
possession  of  the  land  is  awarded  to  him  who  produces  the 
clearest  right  to  possess  it"    (Sharswood's  Black.  Com.  180-1.) 

After  stating  the  exceptions,  Blackstone  says,  "  But  in  gen- 
eral the  writ  of  entry  is  the  universal  remedy  to  recovery  pos- 
session,  when  wrongfully  withheld  from  the  owner.'*  (lb. 
183.)  Notwithstanding  these  actions  are  merely  possessory  and 
"decide  nothing  with  respect  to  the  right  of  property ''  (a  ques- 
tion which  could  only  be  determined  in  a  writ  of  right),  a 
judgment  in  one  writ  of  entry  was  conclusive  in  another,  or  in 
on  assize  for  the  same  land. 

Says  Mr.  Blackstone :  '^  As  a  writ  of  entry  is  a  real  action 
which  disproves  the  title  of  th^  tenant  by  showing  the  unlaw- 
fnl  commencement  of  hi«'  possession,  so  an  assize  is  a  real 
action  whieH  prov^  the  titlo  ^f  the  demandant  merely  by 
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showing  his  or  his  ancestor's  possession;  and  these  two  reme- 
dies are,  in  all  other  respects,  so  totally  alike  that  a  judgment 
or  recovery  in  one  is  a  bar  against  the  other;  so  that  when  a 
man's  possession  is  once  established  by  either  of  these  posses- 
sory actions,  it  dan  never  be  disturbed  by  the  same  antagonist 
in  any  other  of  them.  (lb.  184.  See,  also,  Adams  v.  Barnes, 
17  Mass.  366.) 

'^Actions  of  ejectment  have  succeeded  to  those  real  actions 
called  possessory  actions;  but  an  inconvenience  was  found  to 
result  from  them  which  did  not  follow  from  real  actions,  to 
which  it  has  been  found  necessary  to  apply  a  remedy.  Real 
actions  could  not  be  brought  twice  for  the  same  thing;  but 
a  person  might  bring  as  many  ejectments  as  he  pleased,  which 
rendered  the  rights  of  parties  subject  to  endless  litigation." 
(Archbold's  note  to  Sharswood's  Bl.  Com.  206.) 

The  inconclusiveness  of  the  judgment  resulting  from  the 
form  of  proceeding  was  admitted  to  be  an  inconvenience,  and 
the  necessary  remedy  for  it,  referred  to  by  Mr.  Archbold,  was, 
an  injunction,  which  was  at  length  granted,  after  two  or  more 
trials.  (lb.)  In  these  real  actions,  then,  we  may  say,  with  at 
least  as  much  propriety  as  the  respondent's  counsel  says  of  the 
action  of  ejectment,  ''the  object  is  the  recovery  of  possession; 
the  subject  matter  to  be  tried  is  the  right  of  possession  as 
between  plaintiff  and  defendant;  that  is  the  extent  of  the 
issue." 

It  is  manifest,  therefore,  that  the  reason  that  one  recovery 
in  ejectment  at  common  law  was  not  a  bar  to  a  second  eject- 
ment between  the  same  parties  for  the  same  land,  was  not 
because  the  subject  matter  to  be  tried  was  the  right  of  present 
possession;  for  this  reason  would  apply  with  equal  force  to 
the  actions  we  have  just  considered,  in  which  a  former  recov- 
ery was  a  bar.  But  the  reason  is  found  in  the  very  framework 
and  essential  qualities  of  the  action,  which  rendered  the  rules 
of  law  laid  down  at  the  commencement  of  this  opinion  inap- 
plicable. The  character  of  the  proceeding  is  well  known. 
Originally,  the  party  who  desired  to  recover  the  possession  of 
land  in  this  action  entered  upon  the  land,  and  there  executed 
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a  lease  to  Bome  friend,  and  left  him  in  actual  possession,  where 
he  remained  till  some  other  friend,  (called  the  casual  ejector), 
or  the  prior  tenant,  came  and  turned  him  out    For  this  injury 
the  tenant  brought  his  action  against  the  partj  who  ousted 
him.    If  the  party  ousting  him  was  a  stranger,  he  was  bound, 
mider  a  rule  of  Court,  to  give  notice  to  the  tenant  in  posses- 
sion that  he  had  been  sued  and  should  make  no  defense,  and 
that  unless  the  tenant  in  possession  should  defend  he  would  be 
tmned  out.    This  served  as  process  to  the  tenant  in  possession, 
who  then  appeared  and  defended  by  permission  of  the  Court, 
and  became  the  real  defendant  in  the  suit     The  plaintiff  did 
not  allege  title  in  his  declaration.    He  simply  alleged  that  his 
lessor,  on  a  day  uamed,  demised  to  him  the  premises  in  ques- 
tion, to  hold  for  a  specified  term  then  next  ensuing;  that  by 
virtue  of  said  demise  he  entered  into  said  premises  and  became 
and  was  thereof  possessed  for  the  said  term;  that  being  so 
possessed  the  defendant,  at  a  time  specified,  and  beforu  the 
expiration  of  his  term,  with  force  and  arms  entered  and  ejected 
him.    Subsequently  a  change  was  made  by  the  Courts,  after 
Tdiich  the  plaintiff  and  casual  ejector  were  fictitious  persons. 
The  tenant  in  possession,  as  a  condition  of  being  allowed  to 
appear  and  defend,  was  required  to  enter  into  what  was  called 
the  consent  rule,  whereby  he  agreed  to  confess  the  lease,  entry 
and  ouster,  and  to  plead  not  guilty.    This  obviated  the  neoea- 
sity  of  proof  on  the  points  admitted,  and  left  the  parties  at  the 
trial  at  that  stage  of  the  proceedings  in  which  they  would 
have  been  after  proving  lease,  entry  and  ouster.    But  the  form 
of  the  declaration  continued  to  be  the  same.     Upon  proof  of 
the  facts  alleged,  as  the  action  originally  stood,  or  upon  their 
admdssioii  under  the  modified  forms  of  proceedings  without 
proving  any  title  in  the  landlord,  if  the  defendant  should 
introduce  no  testimony  whatever,  the  plaintiff  would  probably 
he  entitled  to  recover.     He  certainly  would  upon  the  face  of 
the  record,  whatever  the  practice  might  have  been  under  the 
afanost  unlimited  control   exercised   over  the  action   by  the 
Judge  who  introduced  it,  and  his  successors^     And  he  certainly 
would  at  this  day  in  this  State,  on  such  a  complainty  and  proof 
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of  the  facts  alleged,  with  no  ooimt^r  proof.  But  it  would  not 
be  safe  for  the  plaintifE  to  test  on  such  proof  or  admissions; 
for  the  defendant  would  undoubtedly  introduce  testimony  to 
rebut  his  prima  facie  case;  hence  it  was  necessary  for  the  plain- 
tiff to  show  title  in  his  lessor,  notwithstanding  none  was  directly 
alleged ;  and  the  title,  though  not  directly  in  issue,  thus  became 
the  real  question  and  the  only  question  litigated.  But,  as 
there  was  no  averment  of  title,  and  no  issue  directly  taken 
upon  it,  the  title  was  only  collaterally  or  incidentally  litigated. 
It  became  "  a  fact  in  controversy/'  as  distinct  from  "  a  fact  in 
issue/*  Mr.  Blackstone,  after  stating  the  mode  of  proceeding, 
says:  "This  is  the  regular  method  of  bringing  an  action  of 
ejectment,  in  which  the  title  of  the  lessor  comes  collaterally 
and  incidentally  before  the  Court  in  order  to  show  the  injury 
done  to  the  lessee  by  this  ouster."  (Shar.  Bl.  Om.  202)  ;  and 
again  (lb.  205),  "  Such  is  the  modem  way  of  obliquely  bring- 
ing in  question  the  title  to  lands  and  tenements,  in  order  to 
try  it  in  this  collateral  manner."  But  we  have  seen,  that,  the 
rule  in  all  cases  requires  that  the  matter  tried  must  be  directly, 
and  not  merely  collaterally,  in  issue,  in  order  that  the  judgment 
shall  be  a  bar.  And  in  an  action  of  ejectment  at  common 
law  the  title  is  not  directly  in  issue;  hence  the  judgment  under 
the  rule  was  not  a  bar,  nor  could  the  determination  of  the  title 
be  used  as  a  matter  of  estoppel. 

"In  ejectment  the  unsuccessful  party  may  retry  the  same 
question^  (that  is  the  title,)  as  often  as  he  pleases  without  leave 
of  the  Court,  for  by  making  a  fresh  demise  to  another  nominal 
character  it  becomes  the  action  of  a  new  plaintiff  upon  another 
right."     (Christian's  note  to  BL  Com.,  lb.  205.) 

This  is  the  reason  given  in  the  books.  By  a  new  demise  a 
different  term  is  created,  a  new  possession  and  ouster  alleged, 
and  the  matters  directly  alleged  are  different  from  those  directly 
alleged  in  the  former  suit.  The  recovery  alone,  therefore, 
could  not  be  a  bar,  as  a  different  term  was  recovered.  And 
the  determination  of  the  title  was  not  available  as  malter  of 
estoppel,  because  it  was  not  directly  in  issue.  And  thus  the 
UOe^^^^  "  fact  in  controversy/*  but  not ''  directly  in  issw *•— 
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might  be  again  and  again  "collaterally,  and  incidentally" 
tried.  The  judgment  is  not  conclusive  upon  the  title  till  it 
has  been  "  directly  "  put  in  issue,  and  determined.  In  an  action 
for  mesne  profits,  brought  after  a  reooyery  in  ejectment,  the 
judgment  in  the  ejectment  suit  was  conclusive  evidence  of  the 
plaintiff's  right  to  recover  from  the  date  of  the  demise  laid  in 
the  action  of  ejectment,  for  the  reason  that  the  right  to  the 
possession  of  tiie  particular  term  for  which  the  mesne  profits 
were  demanded  was  directly  in  issue  and  established  in  the 
ejectment  So  in  the  action  of  trespass  quare  elausum  fregit, 
the  gist  of  the  action  is  the  injury  done  to  the  plaintifiPs  pos- 
lession.  But  it  frequently  happens  that  the  title  is  directly 
put  in  issue  and  determined,  and^  when  "  a  verdict  is  found  on 
any  fact  or  title  distinctly  put  in  issue  in  an  action  of  trespass, 
sudi  verdict  may  be  pleaded  by  way  of  estoppel  in  another 
action  between  the  same  parties,  or  their  privies,  in  respect  to 
the  same  fact  or  title,     (Outram  v.  Morewood,  8  East.  346.) 

In  this  eafie  (page  354)  Lord  Ellenborough  says  "  That  a 
recovery  in  any  one  suit  upon  issue  joined  on  maiter  of  title  is 
equally  conclusive  upon  the  subject  matter  of  such  title;  and 
that  a  finding  upon  title  in  trespass  not  only  operates  as  a  bar 
to  a  future  recovery  of  damages  for  a  trespass  founded  on  the 
same  injury,  but  also  operates  by  way  of  estoppel  to  any  action 
for  an  injury  to  the  same  supposed  right  of  possession/*    (lb.) 

In  many  States  of  our  own  country  the  common  law  action 
of  ejectment  has  either  been  abolished,  or  the  proceedings 
materially  modified;  and  we  shall  now  examine  some  of  the 
decisions  under  such  modified  proceedings  for  the  recovery  of 
real  property  bearing  upon  the  question  under  consideration. 

In  Connecticut,  if  the  common  law  action  of  ejectment  was 
ever  in  use,  it  was  abandoned  at  a  very  early  period,  and  a 
proceeding  substituted,  generally  called  an  action  of  disseizin, 
sometimes  ejectment;  hut  whether  the  change  was  originally 
made  by  virtue  of  statutory  provisions,  or  by  the  Courts  we 
have  not  been  able  to  discover  with  certainly — probably  by 
roles  of  praotiee  adopted  by  the  Courts  under  atatutory 
anthorily. 
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In  the  B^vised  Statutes  of  Connecticut  of  1824,  the  only 
provision  bearing  on  the  subject  under  discussion  which  we 
have  been  able  to  find,  is,  that  "the  process  in  civil  actions 
shall  be  by  summons  or  attachment,'*  and  "shall  be  accom- 
panied with  a  declaration,  containing  the  cause  of  action,*' 
(Laws  1824,  p.  34,  Sec  1) ;  that  "  all  suits  wherein  title  to 
land  is  to  be  tried  and  determined  ♦  ♦  ♦  shall  be  brought 
and  tried  in  the  county  where  the  land  lies,*'  ♦  ♦  ♦  ♦ 
(lb.  Sec.  21) ;  "  that  the  parties  shall  make  their  pleas,  and 
join  issue  according  to  the  rules  and  orders  established  by  the 
Court,'*  (lb.  Sec.  29) ;  that  "the  general  issue  of  not  guilty, 
owe  nothing,  did  not  assume  and  promise,  no  wrong  or  dissdr 
zin,  or  any  other  general  plea  proper  to  the  action  whereby 
the  whole  declaration  is  put  in  proof,  according  to  the  nature 
of  the  action  may  be  made  by  the  defendant,  under  which 
general  plea  the  defendant  shall  be  at  liberty  on  the  trial  of 
the  cause  to  give  in  evidence  his  title,**  etc,  provided  he  shall 
not  give  in  evidence  under  the  general  issue  any  matter  re- 
quired to  be  specially  pleaded  at  common  law  without  giving 
notice,  etc  (Sec  80.)  Similar  provisions  as  to  the  mode 
of  commencing  suits  and  the  general  issue  are  also  found  in 
the  Revised  Laws  of  1796. 

Bmiih  v.  Sherwood,  which  arose  in  1822,  (4  Conn.  280)  was 
an  action  of  disseizin  or  ejectment.  The  plaintiff  alleged  title 
and  a  disseizin.  The  defendant  by  way  of  estoppel  plead  a 
former  judgment  in  a  similar  action,  and  averred  that  the  title 
of  tile  plaintiff  in  that  action  was  the  only  subject  of  deter- 
mination. Plaintiff  demurred  to  the  plea.  The  plaintiff  in 
the  first  action  alleged  title  and  a  disseizin.  The  defendants 
plead  "  no  wrong  and  disseizin,**  and  the  jury  found  for  defend- 
ants. The  question  was  as  to  the  sufficiency  of  the  plea  of 
estoppel.  The  Court  were  equally  divided  on  the  question, 
Hosmer,  C.  J.,  and  Brainard,  J.,  holding  it  to  be.  insufficient, 
and  Bristol  and  Peters,  Justices,  holding  it  sufficient.  Hos- 
mer, 0.  J.,  says:  "Neither  can  the  record  be  an  estoppel  to 
the  plaLntiff*s  demand,  as  the  ground  of  deternUnoHon  does  noi 
appear.    The  defendants,  it  was  found,  did  not  disseize  Salmon, 
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and  the  verdict  may  have  been  ifendered  upon  the  fact  that 
(key  had  not  been  in  possession  of  the  premises,  or  that  they  had 
possessed  hy  license  from  plaintiff,  or  for  other  reasons  which 
never  involyed  the  validity  of  his  title.  It  is  impossible  to  say 
upon  an  inspection  of  the  record  only  that  the  title  of  Salmon 
was  ever  drawn  in  question.  The  estoppel,  if  there  be  one, 
mnst  be  found  on  the  averment  of  the  defendant  in  his  plea 
that  the  title  of  Salmon  was  the  only  subject  of  determina- 
tion.'' He  diien  holds,  that,  to  constitute  an  estoppel,  not  only 
must  the  precise  point  which  is  to  create  the  estoppel  have 
lieen  put  in  issue  and  decided,  but  also,  that  this  must  appear 
from  the  record  alone  —  that  the  record  cannot  be  helped  out 
by  averment  and  parol  proof.  It  will  be  seen  here,  tihat  the 
distinguished  Judge  put  his  decision  ui>on  the  ground  that, 
although  title  was  aUeged,  the  general  issue,  ^'no  wrong  and 
disseizin,"  did  not  necessarily  put  it  in  issue,  for  a  failure  to 
pTove  the  defendants  to  have  been  in  possession,  would  entitle 
them  to  verdict  on  that  plea,  and  the  record  would  not  show 
bat  that  this  was  the  ground  of  the  verdict.  But  he  does  not 
deny  that  the  estoppel  would  have  been  good,  if  issue  had 
been  distinctly  taken  on  the  title.  The  implication  from  what 
is  said  here,  and  by  the  same  learned  Judge  in  6  Conn.  164, 
and  5  Conn.  182,  in  respect  to  the  general  issue,  is  that  it 
wonld.  On  the  other  hand,  Bristol,  J.,  stoutly  maintains,  that 
the  plea  is  good  notwithstanding  the  trial  of  the  first  case  was 
had  upon  the  issue  of  "  no  wrong  and  disseizin." 

He  says,  (p.  284)  :  *'  The  action  of  disseizin  (called  indis- 
criminately disseizin  or  ejectment)  is  the  only  real  action  known 
to  our  laws.  Whether  the  plaintiff  declares  upon  a  seizin  in 
fee,  or  any  lesser  estate,  it  is  the  only  remedy  for  settling  the 
title  to  real  property.  This  is  probably  the  first  time  that  a 
doubt  has  been  intimated  as  to  the  nature  of  the  action,  and  of 
its  being  adopted  to  the  great  business  of  terminating  disputes 
concerning  the  title  to  hmd/* 

After  discussing  the  question  at  length,  and  citing  and  com- 
menting on  the  case  of  Outram  v.  Morewood,  (3  Bast,  346),  he 
proceeds  (p.  286) :  "Let  it  be  tested  by  the  undoubted  principles 
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of  that  ease.  The  plaintiff,  Salmon,  in  the  record  alleged  that  he 
was  seized  in  fee  of  the  land  in  question,  and  that  Sherwood  dis- 
seized him.  The  defendant  pleaded  the  general  issue.  Nov? 
was  not  the  title  directly  in  issue  between  the  parties,  being 
affinned  by  the  plaintiff  and  this  affirmation  denied  by  the 
defendant  ?  Suppose  judgment  had  been  rendered  for  the 
plaintiff,  to  recover  the  land,  upon  a  verdict  that  he  had  done 
wrong  and  disseizin;  could  the  defendant,  just  turned  out  of 
possession  by  execution,  without  any  new  title,  bring  another 
action  of  ejectment  against  the  former  plaintiff,  and  try  the 
title?  Should  the  last  jury  differ  from  the  first,  and  decide 
that  he  had  title,  he  would  again  go  into  possession;  and  the 
parties,  after  two  lawsuits,  aiTive  at  the  point  from  which  tiiey 
started,  and  with  the  consolation  that  the  same  game  might  be 
continued  without  end.  Most  certainly  the  defendant  in  an 
action  of  disseizin  must  be  permitted  to  bring  a  new  action  and 
try  the  title  again,  notwithstanding  a  prior  reoovery  of  eject- 
ment against  him,  provided  the  plaintiff,  in  case  a  judgment 
is  rendered  against  him,  can  be  permitted  to  bring  a  new  action 
for  the  same. land;  for  the  judgment  must  bind  both  or  it  can 
bind  neither.  It  is  obvious,  then,  that  had  Salmon  recovered 
in  the  former  suit  the  judgment  would  have  concluded  the 
defendant's  title,  as  that  title  was  directly  put  in  issue  and 
found  against  him ;  and  it  would  seem  a  dictate  of  justice  as 
well  as  law  that  the  judgment  being  in  favor  of  the  defendant 
should  be  equally  conclusive  in  his  favor.'* 

Again,  upon  question  whether  the  entire  matter  of  estoppel 
must  appear  by  the  record,  he  said  (p.  287)  : 

'^The  defendant  has  averred,  that  on  trial  of  the  case  of 
Salmon  the  ouster  was  proved  and  admitted  by  the  defendant, 
and  consequently  the  judgment  and  verdict  proceeded  on  the 
ground  that  Salmon  had  no  title.  The  only  question,  there- 
fore, is,  whether  such  averments  are  admissible.  These  aver- 
ments are  consistent  with  the  record.  They  do  not  contradict 
it.  The  title  was  undoubtedly  in  issue  by  the  declaration  and 
plea,  and  the  only  effect  of  ihe  averment  is  to  show,  what  is 
consistent  with  the  record,  that  the  verdict  was  fouiul  in  favor 
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of  the  defendants  because  Salmon  had  no  title.  To  permit 
such  averments  seems  indispensable  to  attain  the  purpose  of 
jiwtiee;  and  they  have  frequently  been  admitted,  in  similar 
eases.  (Hiickin  v.  Campbell,  2  W.  Black.  827 ;  Sedden  v.  Tuiopy  6 
Term  Rep.  607;  Rover  v.  Foune,  4  T.  R.  146.)  Numerous 
cases  in  our  sister  States  recognize  the  necessity  and  propriety 
of  showing  by  averments  anything  not  contradictory  to  the 
record  when  the  question  is  whether  a  former  judgment  bars 
a  subsequent  suit." 

And  such  seems  to  be  the  current  of  authorities  on  this 
point.  (Oairdner  v.  Bw^bee,  8  Cow.  127;  Yatmg  v.  Bla/^k,  7 
Cranch.  565;  Burt  v.  SUiriburgh,  4  Oow,  659;  Lawrence  v. 
Hunt,  10  Wend.  85 ;  Taung  v.  Bummell  2  Hill,  478 ;  4  Barb. 
36,  457 ;  Doty  v.  Brown,  4  Corns.  71 ;  2  Smith's  Lead.  Cases, 
575.)  But  they  are  not  entirely  imiform,  and  subsequent 
decisions  seem  to  settle  the  point  the  other  way  in  Connec- 
ticut 

It  will  be  seen  that  the  question  in  this  case  was,  as  to 
whether  the  title  was  shown  by  the  record  to  be  in  issue  and 
determined  on  the  plea  of  "no  wrong  and  disseizin;"  and  if 
not,  whether  the  record  could  be  aided  by  averment,  and  not 
as  to  the  effect  of  the  judgment,  if  in  issue.  //  the  title  was 
Aown  by  the  record  to  be  determined,  or  the  record  could  be 
oided  by  averment,  it  seems  to  be  taken  for  granted  by  all  the 
Judges  thai  the  judgment  would  have  been  conclusive. 

Mr.  Chief  Justice  Swift,  in  his  Digest  of  the  Laws  of  Con- 
necticut, saysj  in  relation  to  this  subject:  "  In  several  States 
in  the  Union,  they  have  copied  in  substance  the  English  forms 
of  real  actions,  with  such  variations  as  local  circumstances 
required.  In  Connecticut,  we  have  introduced  one  acticm 
which  comprehends  and  answers  the  purposes  of  the  whole. 
This  is  indiscriminately  called  an  action  of  ejectment  or  an 
action  of  disseizin.  Like  the  writ  of  right,  it  definitely  settles 
(he  title  and  is  a  bar  to  another  action/'  Here  the  sentence 
ended  in  the  former  edition.  But  Professor  Button,  in  the 
wnrion  of  1851,  made  since  the  case  of  Srivith  v.  Sherwood 
me^  tdds  this  qualification;    **  [Provided  issue  is  taken  on 
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such  title.  But  if  on  the  general  issue,  no  wrong  or  disseizin 
is  pleaded,  the  judgment,  whether  for  plaintiff  or  defendant, 
will  not  be  an  estoppel.  The  defendant  in  this  action  may 
plead  an  estoppel  specially.]"  Mr.  Chief  Justice  Swift  pro- 
ceeds: ^^Like  the  writs  of  entry  and  assize,  it  will  lie  for  pos- 
sessory rights.  Without  the  formalities  and  delays  of  real 
actions,  or  the  fictions  of  the  writ  of  ejectment,  it  comes 
directly  to  the  object  in  the  simplest  form  and  with  all  the 
ease  and  expedition  of  a  personal  action."  (1  Bevision 
Swift's  Dig.  507 ;   see  also  p.  666.) 

So  also  in  Connecticut,  the  party  in  whose  favor  the  title  to 
land  is  determined,  by  an  award  of  arbitrators,  may  avail 
himself  of  it,  in  a  subsequent  action  by  way  of  estoppel. 
(Shelton  v.  Alcox,  11  Conn.  248.) 

Thus,  in  Connecticut,  if  issue  be  taken  distinctly  on  the  title, 
the  verdict  and  judgment  are  conclusive  upon  the  same  prin- 
ciples that  judgments  in  other  actions  conclude  the  parties. 

In  South  Carolina,  the  action  of  ejectment,  with  some  statu- 
tory modifications,  was  formerly  in  use.  In  1791,  the  action 
of  ejectment  was  abolished,  and  the  action  of  trespass  to  try 
title  substituted.  The  effect  of  the  judgment  upon  the  rights 
of  the  defendant  in  this  action  was  left  to  be  determined  by  the 
principles  of  the  common  law.  ,  And  it  was  held  in  Thomas 
V.  Geiger,  2  Nott  and  McCord,  628,  that,  "  the  defendant,  in  an 
action  of  trespass  to  try  title,  cannot,  after  a  recovery  against 
him,  in  turn  become  plaintiff  and  sustain  a  second  action  to 
try  title.''  The  Court  say,  (p.  680) :  "  It  has  been  contended 
that  a  change  of  action  does  not  alter  the  rights  of  the  par- 
ties, and,  therefore,  in  an  action  of  trespass  to  try  title,  the 
parties  retain  the  power  of  renewing  the  action  as  oftcm  as 
was  permitted  in  an  action  of  ejectment.  The  rights  of  the 
parties  must  not  be  confounded  with  the  incidents  peculiar  to 
forms  of  action.  The  fictitious  action  of  ejectment  was  sub- 
stitnted  for  the  real  action.  As  trespass  to  try  title  is  now 
substituted  for  ejectment^  were  the  rule  contended  for  to  pre- 
vail, trespass  to  try  title  as  well  as  ejectment,  must  be  gov- 
erned by  the  incidents  peculiar  to  a  real  aotioiL    This  doc- 
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trine  would  leave  no  other  difference  between  a  real  action, 
ejectment;  and  trespase  to  try  title,  than  a  name.  The  Legis- 
lature; however,  contemplated  a  greater  change.  They  were 
dissatisfied  with  the  fictitious  proceedings  in  ejectment,  and 
their  consequences,  and  therefore  substituted  the  action  of 
trespass." 

Prior  to  1847,  the  action  of  ejectment  was  in  use  in  Greorgia. 
In  that  year  an  Act  was  passed  which  provides :  "  That  from 
and  after  the  passage  of  this  Act,  the  form  of  a  declaration  for 
the  recovery  of  real  estate  and  mesne  profits  may  be  as  follows^ 
etc.,  etc,  to  wit : 

"  (Title  of  cause.)  The  petition  of  A.  B.  showeth  that  0. 
B.  is  in  possession  of*  a  certain  tract  of  land  in  said  county, 
(here  describe  the  land),  to  which  your  petitioner  claims  title; 
that  C.  D.  has  received  the  profits  of  said  land  since,  etc., 
and  refuses  to  deliver  said  land  to  your  petitioner,  or  to  pay 
him  the  profits  thereof.  Wherefore,  your  petitioner  prays 
process,  etc.    (CobVs  New  Dig.  Laws  of  Geo.  1861,  p.  490.)  " 

There  is  no  provision  as  to  the  effect  of  the  judgment. 
In  7  Geo.  172,  it  was  held  that  a  plaintiff,  if  he  chose,  might, 
notwithstanding  this  provision,  still  proceed  under  the  old 
forms  of  the  action  of  ejectment.  But  in  Sims  v.  Smith,  19 
Geo.  124,  a  verdict  and  judgment  in  an  action  brought  under 
the  Act  of  1847,  just  cited,  was  held  to  be  conclusive,  even 
when  set  up  in  a  subsequent  action  of  ejectment  brought  in 
the  conunon  law  form  for  the  same  land.  In  this  case  the  sec- 
ond action  was  brought  under  the  old  form.  The  former  recov- 
ery, under  the  form  prescribed  in  the  Act  of  1847,  was  pleaded 
in  bar.  17 o  new  title  or  right  of  possession  since  the  verdict  in 
the  former  action  was  shown.  Mr.  Justice  Stames,  who  deliv- 
ered the  opinion  of  the  Court,  says,  (p.  125) : 

"  The  rule  of  practice,  as  derived  from  the  English  Courts, 
was,  that  a  recovery  in  ejectment  did  not  bar  a  subsequent 
action.  The  role  was  founded,  I  suppose,  upon  the  nature 
ind  character  of  the  action.*^    After  stating  the  character  of 
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the  action  he  proceeds:  ^^All  this  ingenuitj  and  contrivanca 
had  their  origin,  no  donbt^  in  the  high  estimate  which  was 
placed  upon  real  estate  in  England,  and  its  immense  impor- 
tance as  an  element  in  the  feudal  policy.  But  whatever  may 
have  been  the  reason  of  the  rule,  such  it  was — and  we  have 
made  it  a  part  of  our  law. 

^^  We  are  all  ready  to  admit,  however,  I  suppose,  that  there 
is  no  necessity  for  the  rule  with  us;  that  there  is  no  reason  in. 
our  State,  why  a  suitor  claiming  real  estate  in  a  Court  of  justice 
should  have  this  advantage  over  one  who  was  suing  for  per- 
sonal property;  that  substantial  and  practical  reasons  cannot  be 
assigned  for  it.  Still,  if  called  upon  to  enforce  it  in  such  a  case, 
and  under  such  circumstances  as  would  demand  its  enforce- 
ment at  the  common  law,  we  should  feel  constrained  to  adopt 
it.  But  when  a  different  case  is  presented,  arising  in  part 
out  of  our  own  legislation,  we  are  at  liberty  to  adopt  a  more 
reasonable  and  practicable  rule.  The  case  is  presented  here. 
The  first  action,  brought  according  to  the  provisions  of  our 
statute  of  1847,  was  a  real  substantial  claim  of  title,  and  it  waa 
determined  against  the  plaintiff. 

"  Now,  we  regard  the  Act  of  1847  as  intended  to  try  title, 
not  possession.  The  plaintiff  confessedly  cannot  directly  bring 
another  action  against  the  defendant  under  and  by  virtue  of 
the  provisions  of  the  statute,  for  the  purpose  of  trying  the 
title  to  the  same  premises.  Shall  he  be  allowed  to  do  so  cir- 
cuitously,  by  adopting  the  common  law  fiction?  This  unrea- 
sonable result  is  avoided  by  holding  that  the  common  law  mie, 
which  we  have  been  considering,  can  properly  be  held  appli- 
cable to  a  case  of  ejectment  only  when  the  common  law  forms 
have  been  adopted  and  followed  by  the  plaintiff — that  the  Act 
of  1847  repeals  the  common  law  fiction  as  to  all  cases  where 
it  is  followed;  and  when  a  verdict  is  rendered  under  it,  the 
common  law  fiction  must  give  way  and  can  no  longer  apply^ 
if  another  case  be  brought  by  the  plaintiff  against  the  defend- 
ant, in  the  form  of  common  law  ejectment,  if  it  can  be  shown 
that  the  latter  case  is  in  truth  and  in  fact  an  action  for  the  trial 
of  the  same  title/' 
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Thus  we  fiee,  upon  a  careful  examination  of  the  subject,  that 
the  forms  and  fictions  of  the  action  of  ejectment  are.  of  the 
veiy  essence  and  substance  of  the  action,  and  that  wherever 
its  forms  are  swept  away,  its  peculiar  incidents  and  conse- 
quences go  with  them. 

In  several  of  the  States,  as  in  "New  York  and  Illinois,  there 
are  special  statutes  regulating  actions  for  the  recovery  of  real 
estate.  In  such  cases,  the  forms  of  the  common  law  action 
of  ejectment  are  generally  abolished,  and  another  form  substi- 
tuted, and — what  would  naturally  be  expected,  as  a  conse- 
quence of  the  change  of  the  form  in  the  action — the  effect  of 
the  judgment  is  also  modified,  regulated  and  prescribed.  Some- 
times one  new  trial  in  the  same  action  is  granted,  as  a  matter 
of  right,  and  another  upon  a  proper  showing,  in  the  discretion 
of  the  Judga  But  when  finally  determined  in  that  action,  it 
is  made  conclitsive.  The  statutory  form  of  a  declaration  in 
Jfew  York  does  not  even  allege  title.  It  only  alleges  a  pos- 
session by  plaintiff  and  an  ouster  by  defendant.  Yet  the  judg- 
ment is  made  conclusive.  A  second  trial,  if  any  be  had,  must 
he  in  the  same  action. 

But  these  provisions  granting  new  trials,  as  a  matter  of  abso- 
lute right,  were  adopted  many  years  ago,  when  the  old  ideas 
as  to  the  peculiar  importance  and  sacredness  of  real  estate,  in 
ccmiparison  with  personalty,  still  lingered  in  the  minds  of  the 
people.  At  this  day,  and  especially  in  the  new  States,  little 
more  importance  is  attached  to  real  estate,  than  to  personal 
property  of  equal  value.  It  is  almost  as  much  an  artide  of 
traffic,  commerce  and  speculation  as  merchandise.  No  rest^nts 
are  thrown  around  its  alienation,  except  so  far  as  are  neces- 
sary for  the  protection  of  parties  dealing  in  it,  by  enabling 
them  to  trace  and  preserve  the  evidence  of  titles,  and  judge  of 
their  validity.  Since  the  change  in  the  form  of  actions,  no 
technical  reason  exists — and  we  can  perceive  no  substantial 
reason  inherent  in  the  nature  of  the  property — why  the  title 
to  a  piece  of  land  should  not  be  finally  determined  by  one  trial 
fairly  conducted,  in  which  no  error  occurs,  that  does  not  apply 
^'ith  at  least  equal  force  to  an  action  for  the .  recovery  of  a 
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horse^  a  ship  or  any  other  piece  of  personal  property  of  equal 
value;  and  a  judgment  upon  title  to  a  ship  or  other  personal 
property  is  conclusive.  (Dennison  v.  Hyde,  6  Conn.  516.)  In 
f act^  if  there  is  any  difference^  the  reason  is  stronger  for  a  sec- 
ond trial  in  the  case  of  personalty  than  of  realty;  because, 
from  the  fixed  character  of  real  estate,  the  muniments  of  title 
can  be  more  easily  preserved  and  traced.  The  evidence  of  title 
may  be,  and  generally  is,  of  record,  open  to  the  examination 
of  all  —  always  at  hand  and  easily  produced  whenever  occasion 
requires;  while  the  evidence  of  title  to  personalty  generally, 
to  a  great  extent,  rests  in  parol  —  is  more  evanescent  in  charac- 
ter—  more  liable  to  be  lost,  or,  if  in  existence,  more  liable  to  be 
beyond  the  reach  of  the  party  at  the  particular  time  when  he 
has  occasion  to  produce  it.  Hence,  a  party  is  much  less  likely 
to  be  able  to  present  the  full  strength  of  his  case  at  the  time 
when  forced  into  trial  of  the  right  to  personal  property,  than 
upon  a  similar  trial  as  to  realty.  Jfeither  is  there  anything  in 
the  particular  estate  which  a  party  may  have  in  the  property, 
or  the  character  of  tiie  right  sought  to  be  enforced,  that  dis- 
tinguishes one  kind  of  property  from  the  other. 

One  party  may  have  the  absolute  right  of  property;  a  sec- 
ond, the  right  of  enjoyment  for  a  specified  time;  a  third,  a 
right  of  immediate  possession ;  and  a  fourth,  the  actual,  right- 
ful or  wrongful  possession  of  personalty,  as  well  as  of  realty; 
and  there  may  be  injuries  to  the  rights  of  each  of  these  par- 
ties, for  which  they  have  a  remedy.  A  party  may  recover 
possession  who  has  no  right  of  property,  as  well  as  in  the  case 
of  realty;  and  we  can  see  no  reason  why  a  judgment  upon  a 
matter  in  regard  to  realty,  once  put  in  issue,  litigated  and 
determined — whether  it  be  title,  a  right  of  present  possession, 
or  something  else — should  not  be  conclusive,  as  well  as  when 
it  relates  to  personalty.  No  principle  of  the  common  law 
would  be  violated  by  such  a  result.  On  the  contrary,  its  rules 
require  it  Nor  would  it  be  contrary  to  any  principle  of  public 
policy. 

Mr.  Greenleaf  says:  ^'The  rules  of  law  upon  this  subject 
tie  founded  upon  these  evident  principles,  or  axioms,  that  it 


OeL,1864.]  Oapbb.tov  v.  Sohhidt.  511 


OpimoB  o<  Che  Govt 


is  for  the  interest  of  the  oommuBitj  that  a  limit  should  be 
prescribed  to  litigation;  and  that  Uie  same  cause  of  action 
ought  not  to  be  brought  twice  to  a  final  determination.  Jus- 
tice requires  that  every  cause  be  once  fairly  and  impartially 
tried;  but  the  public  tranquillity  demands  that,  having  been 
once  so  tried,  all  litigation  of  that  question  between  those 
parties  should  be  forever  closed."  (2  Greenl.  Ev.,  Sec.  522.) 
If  there  is  any  litigation  that  the  "  interest  of  the  commu- 
nity, and  "the  public  tranquillity  demand,"  "should  be  for- 
ever closed,"  after  one  full  and  fair  trial — or  even  without  trial 
unless  it  be  speedily  had — it  is,  in  our  judgment^  litigation  in 
respect  to  titles  to  lands.  And  such  was  manifestly  the  opin- 
ion of  ihe  L^slature  of  this  State ;  for  in  adopting  a  Statute 
of  Limitations  that  should  bar  all  actions  in  relation  to  realty, 
they  fixed  upon  the  unprecedentedly  short  period  of  five  years. 
And  in  prescribing  the  mode  of  proceedings  in  civil  cases,  that 
body  left  the  action  for  the  recovery  of  real  estate  untram- 
meled  by  any  of  the  forms  and  fictions  that  pertained  to  acticMM 
of  ejectment,  and  to  the  almost  innumerable  variety  of  other 
proceedings  relating  to  real  and  mixed  actions  at  common  law. 
They  made  no  distinction  between  personal  and  real  actions, 
bat  left  them  all  to  be  governed  by  the  same  principles,  and 
attended  by  the  same  incidents  and  consequences.  Whether 
the  action  be  real  or  personal,  the  plaintiff  alleges  the  facts 
that  constitute  his  cause  of  action.  There  is  no  general  issue. 
The  defaidant  must  take  issue  directly  upon  each  material 
allegation  by  denying  it^  or  it  will  be  taken  against  him  as 
admitted.  Whatever  is  put  in  issue  and  passed  upon,  is,  upon 
the  prindplee  of  the  common  law,  finally  determined.  In  the 
language  of  Mr.  Chief  Justice  Swift,  in  speaking  of  the  action 
of  disseirin  in  Connecticut,  as  distinguished  from  the  numerous 
real  actions  at  common  law,  before  quoted,  we  have  but  "  one 
action  which  comprehends  and  answers  the  purpose  of  the 
whole.  Like  the  writ  of  right  it  definitely  settles  the  title, 
and  is  a  bar  to  another  action,  provided  issue  is  taken  on  such 
title.  Like  the  writs  of  entry  and  assize  it  will  lie  for  poeses- 
loiy  rij^ta.    Without  the  formalities  and  delays  of  zea]  actions. 
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or  the  fictions  of  the  writ  of  ejectment^  it  comefl  directly  to 
its  object  in  the  simplest  form,  and  with  all  the  ease  and  expe- 
dition of  a  personal  action.'' 

It  does  not  f oUow,  that  a  parly  suing  to  recover  the  posses^ 
sion  of  land  must  use  the  same  stereotyped  form  of  com- 
plaint, or  that  he  must  allege  title  in  fee,  because  he  may  do 
it.  He  need  not  of  necessity  adopt  the  precise  form  of  com- 
plaint)  which  was  in  controversy  and  approved  in  Payne  and 
Dewey  v.  Treadwell,  16  CaL  243.  The  form  may  be  adapted 
to  the  estate  sought  to  be  recovered,  and  the  facts  desired  to 
be  put  in  issue.  The  cause  of  action  should  be  stated  accord- 
ing to  the  facts.  In  the  language  of  Mr.  Chief  Justice  Field, 
in  that  case  (p.  245,)  the  plaintiff  may  aver,  ^^that  he  is 
seized  of  the  premises,  or  of  some  estate  therein  in  fee,  for 
Jif e,  or  for  years,  according  to  the  fact;  "  or  "  When  the  plain- 
tiff has  been  in  possession  of  the  premises  for  which  he  sues, 
it  will  be  sufficient  for  him  to  allege  in  his  complaint  such 
possession  and  entry,  ouster  and  continued  withholding  by  the 
defendant  Such  allegations  are  proper  when  they  corres- 
pond with  the  facts,  but  they  are  not  essential"  (lb.  p.  244.) 
But  whatever  is  put  in  issue,  and  determined,  is  conclusive  and 
final. 

If  a  party  declares  upon  a  seizin  in  fee,  and  thus  puts  his 
title  in  issue,  and  chooses  to  rely  upon  a  prior  possession 
merely,  or  does  not  choose  to  put  in  all  his  evidence  of  title, 
or  is  unable  from  any  accident  to  get  it  in,  he  is  in  no  worse 
position  than  many  other  parties^  who  for  any  reason  fail  in 
personal  actions  to  get  in  sufficient,  or  all  their  evidenca 
Prudent  counsel,  where,  from  any  unforeseen  accident  .they 
fail  to  make  as  strong  a  case  as  the  facts  and  evidence  at- 
tainable should  enable  them  to  do,  and  they  are  not  satisfied 
of  the  sufficiency  of  their  proofs,  will  submit  to  a  nonsuit, 
or  in  a  proper  case,  with  the  permission  of  the  Court,  with- 
draw a  juror  and  b^n  again.  If  they  do  not,  they  cannot 
complain  that  the  judgment  against  them  in  the  action  should 
be  followed  by  its  legitimate  consequences. 

In  order  that  we  may  not  be  misappreheuded,  we  will  add. 
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that  the  estoppel  of  a  verdict  and  judgment  is  necessarily 
limited  to  the  rights  of  the  parties  as  thej  exist  at  the  time 
when  STich  verdict  and  judgment  are  rendered,  and  cannot 
preclude  either  party  from  showing  that  their  rights  have 
been  varied  or  extinguished  at  a  subsequent  period.  No  injury, 
therefore,  can  result  on  that  ground. 

In  this  case  the  record  offered  in  evidence,  and  excluded  by 
the  Court,  shows,  that  in  the  former  suit,  the  title  was  dis- 
tinctly put  in  issue  and  determined,  (the  possession  of  an 
undivided  half  was  admitted  by  the  answer) ;  that  the  undi- 
vided forty-one  eighty-first  parts  was  found  and  adjudged  to 
be  in  the  plaintiffs — and  forty  eighty-first  parts  in  the  defend- 
ant; that  the  same  title,  and  the  same  ouster,  were  relied  on 
in  this  action — ^for  the  plaintiffs  proved  that  the  defendants 
possession  extended  as  far  back  as  1857  before  the  oonunence- 
ment  of  the  former  action,  and  no  evidence  of  title  acquired 
since  the  former  suit  was  offered.  The  Court  therefore  erred 
in  refusing  to  admit  the  record  in  evidence,  and  the  judgment 
must  be  reversed. 

Another  question  of  great  importance  has  been  presented 
in  this  case  and  elaborately  argued,  which  the  counsel  urge 
us  to  decide.  But  under  the  views  we  have  taken,  it  becomes 
mmecessary  to  determine  the  question  in  this  case^  and  the 
importance  of  the  questions  already  discussed  have  required 
80  wide  a  range  of  investigation,  that  we  have  already  devoted 
as  much  time  to  the  consideration  of  the  case  as  the  accumu- 
lated business,  and  other  pressing  duties  of  the  Cpurt*will 
admit  of  at  this  time. 

This  cause  was  decided  by  the  late  Supreme  Court,  Mr. 
Justice  Crocker  delivering  the  opinion,  in  which  all  the  Jus- 
tices concurred.  At  the  time  of  the  transfer  of  the  cause  to 
the  new  Court  there  was  a  petition  for  rehearing  pending. 
As  the  questions  involved  were  new  in  this  State,  and  sup- 
posed to  be  of  great  practical  importance,  a  rehearing  was 
granted  in  order  that  they  might  be  further  considered. 
Upon  a  thorough  examination  of  the  case  we  have  arrived 
at  the  same  conclusions  as  those  attained  by  our  predeces- 
sors, and  upon  substantially  the  same  grounds. 

Vol.  XX  VI-— M 
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Let  the  judgment  be  reversed  and  the  cause  remanded  for 
farther  proceedings. 

Bhodss,  J.:  I  concur  in  the  judgment. 

CuBBEYy  J. :  I  dissent. 

[Note. — Since  the  foregoing  decision  was  announced,  we 
have  been  favored  by  Mr.  Justice  Field  with  a  copy  of  the 
opinion  of  the  Supreme  Court  of  the  United  States  in  the 
case  of  Miles  v.  Caldwell,  (2  Wall.  35),  recently  decided.  The 
Court  had  occasion  to  discuss,  to  some  extent,  the  questions  in- 
volved in  Caperton  v.  Schmidt,  and  we  are  gratified  to  find  that 
the  views  so  ably  expressed  in  the  opinion  of  Mr.  Justice  Miller 
coincide  with  those  announced  by  us  in  this  case.] 


E.  MOORE  AND  L.  E.  YATES  v.   GEORGE  L.  MUE- 
DOCK  AND  H.  B.  POST. 

Appbal  Fbom  Oboeb  Dbntiwo  Nbw  Tbiai.. — On  an  appeal  from  an  order 
denying  a  new  trial,  no  objection  or  exception  will  be  examined  except  aach 
aa  are  included  in  the  appellant's  statement  of  points  on  which  he  intends 
to  rely. 

DBCI8I0K  OF  AppiLLATB  CousT  Whsn  Nbw  Tbxal  Obantbd.— On  SB  appeal 
from  an  order  granting  a  new  trial  becanse  the  verdict  la  not  sustained  by 
the  evidence,  the  decision  of  the  appellate  Conrt  affirming  the  order  on  the 
ground  that  the  granting  of  a  new  trial  In  such  cases  rests  in  the  sound 
discretion  of  the  Court,  does  not  settle  the  law  of  the  case  upon  the  erldence, 
that  defendant  Is  entitled,  on  tho  new  trial,  to  a  nonsuit,  when  plaintiff  has 
closed  'his  case. 

Mattbb  of  Byidemcb  in  Plbadings  not  Isbuaslb  FACT8.-^AllegaUonB  of 
matters  of  evidence  In  a  pleading  are  not  Issuable  facts.  If  the  answer  putB 
in  issue  the  ultimate  facts  resulting  from  the  evidence,  It  la  a  sufflcleat 
denial. 

MobtgjlQB  of  PBBBONAif  Pbopbbtt.-— A  aals  of  personal  property  made  to 
secure  an  Indebtedness  of  the  vendor  to  the  vendee,  makes  the  transaetton 
a  mortgage. 

Tbial  bt  Coubt  —  Findings  of  Fact. — ^An  appellate  Court  will  not  set  aside 
the  findings  and  grant  a  new  trial  on  the  ground  that  the  findings  are  not 
warranted  by  the  evidence,  unless  the  evidence  was  such,  that  If  the  Qve»- 
tlons  had  been  submitted  to  a  jury,  the  Court  would  set  aside  the  verdict 
as  contrary  to  evidence. 

OaiLUiD  Whbn  Nbcbbsabx  Bbfobb  Suit. — ^If  a  Sherllt  seises  the  property 
of  A.,  then  In  A.*s  possession,  as  the  property  of  B.,  u&der  am  eBseotlOB 
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tsalnst  the  property  of  B.,  a  demaod  of  the  return  of  the  property  by  A.  la 
not  necessary  before  bringing  salt  for  damages. 

CoRTiACTS  Mad9  ON  SUMPAY. — Contracta  made  In  this  State  on  Sunday  are 
not  void  becanee  made  on  Sonday. 

MoBTOAOi  OF  Pbbsonal  Pbopsbtt. — The  mortgagee  of  chattels  who  takes 
the  same  Into  his  possession,  holds  the  legal  title,  and  an  officer  having  an 
attachment  against  the  property  of  the  mortgagor  Is  not  authorised  to  take 
the  mortgaged  property  out  of  the  possession  of  the  mortgagee. 

ADiassioK  BT  CouNSBL  IN  Bbibfs. — ^If  th^  respondent  Is  entitled  to  s  Judg> 
meat  for  some  amount,  and  recoTers  Judgment  for  the  whole  amount  sued 
for,  and  appellant  insists  in  his  brief  that  the  respondent  must  recorer  the 
whole  amount  sued  for  or  nothing,  the-  Court  will  not  decide  whether  the 
Judgment  was  entered  tor  a  proper  sum. 

AppBAi  from  the  District  Court,  Thirteenth  Judicial  Dis- 
tncty  Stanislaus  County. 

Plaintiffs  brought  their  action  to  recover  damages  for  the 
alleged  wrongful  taking  and  conversion  of  sixteen  hundred 
sheep,  and  asked' for  judgment  for  five  thousand  dollars. 

T^e  answer,  after  denying  the  allegation  of  the  complaint, 
let  up  that  defendant  Post  was  a  creditor  of  one  Hugh  Fore- 
man in  the  sum  of  two  thousand  four  hundred  dollars,  and  that 
on  the  2d  day  of  February,  1861,  he  commenced  an  action 
against  Foreman  in  the  District  Coiirt,  San  Joaquin  County, 
and  procured  the  issue  of  a  writ  of  attachment  directed  to  the 
Sheriff  of  Stanislaus  County,  and  that  the  plaintiffs,  who  re- 
sided in  Stockton,  knew  of  said  facts  and  left  Stockton  the  same 
day  at  five  o'clock,  p.  m.^  and  went  to  the  residence  of  Foreman, 
in  Calaveras  County,  and  that  on  the  next  day,  Sunday,  there 
was  a  pretended  sale  of  the  sheep  by  Foreman  to  plaintiffs  for 
the  pretended  consideration  of  two  thousand  dollars,  but  no 
actual  delivery,  and  that  the  sale  was  made  for  the  express  pur- 
pose of  hindering  and  delaying  the  creditors  of  ForsnuuL  The 
answer  also  alleged  that  defendant  Murdock  took  possession  of 
the  sheep  by  virtue  of  the  writ  of  attachment.  The  answer 
further  averred  that  at  the  time  of  the  sale  by  Forsman  no 
money  was  paid,  and  that  Forsman  was  not  indebted  to  plain* 
tiffs,  and  that  the  same  persons  who  were  in  charge  of  the  sheep 
prior  to  the  sale  remained  in  charge  of  them  afterwards  until 
the  attachment  was  levied. 
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The  suit  was  commenced  in  February,  1861,  and  plaintiffs 
in  their  replication  to  the  answer  denied  that  the  sale  was 
pretended  or  fraudulent,  and  alleged  that  it  was  made  in  good 
faith  and  for  a  valuable  consideration,  and  that  the  sheep  were 
actually  delivered  to  them.  The  replication  did  not  deny  the 
averments  in  the  answer  about  the  plaintiffs  going  to  Cala- 
veras County  to  see  Forsman,  and  keeping  the  persons  in  charge 
of  the  sheep  after  the  purchase  who  had  charge  of  them  before, 
and  that  they  went  with  Forsman  from  Calaveras  County  to 
Stanislaus  County  on  Sunday  and  made  the  purchase. 

The  case  was  tried  by  the  Court  without  a  jury.  The  Court 
filed  its  findings  of  fact  and  conclusions  of  law.  Judgment 
was  rendered  for  plaintiffs  for  five  thousand  dollars  damages 
and  legal  interest  on  that  sum  from  the  time  of  the  tsonver- 
eion. 

Defendants  moied  for  a  new  trial,  and  made  a  statenuent 
embodying  all  the  evidence,  objections,  and  exceptions  to  the 
rulings  of  the  Court  during  the  progress  of  the  trial.  There 
were  many  objections  made  and  exceptions  taken  during  the 
trial,  but  the  statement  concluded  with  the  following: 

**The  defendants  will  rely  upon  the  argument  of  this  case 
upon  motion  for  a  new  trial  upon  the  following:  Ist — The 
Court  erred  in  denying  defendants^  motion  for  a  nonsuit  at  the 
dose  of  plaintiffs'  case;  2d — The  conclusions  of  law  drawn 
by  the  Court  are  not  warranted  by  the  facts  found.'* 

The  Court  denied  a  new  trial,  and  defendants  appealed  from 
the  order  denying  a  new  trial  and  from  the  judgment  The 
following  are  the  facts  found  by  the  Court: 

Ist  That  on  the  third  day  of  February,  1861,  the  plaintiffs 
were  the  securities  of  one  Hugh  Forsman  in  a  joint  note  made 
by  said  Forsman  and  the  plaintiffs  in  November,  1860,  to  one 
W.  N*  Ryer,  for  the  sum  of  two  thousand  dollars,  bearing 
interest  at  the  rate  of  two  per  cent  per  month,  and  payable 
twelve  months  after  date;  which  note  was — February  4th  — 
taken  up  by  plaintiffs,  by  their  own  note  to  Ryer  for  two 
thousand  one  hundred  dolboB,  or  thereabouts^  beaiing  two  per 
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cent  per  month,  which  was  erabsequently  paid  bj  the  plaintiffs 
at  maturity. 

2d.  That  the  consideration  of  said  note  was  the  sum  of  two 
thousand  dollars,  loaned  by  Ryer  to  Forsman. 

3d.  That  on  said  third  day  of  February,  the  said  Forsman 
was  in  failing  circumstances,  and  attachments  had  been  or 
were  about  to  be  issued  against  his  property  by  sundry  credi- 
tors. 

4th.  That  said  Forsman  resided  at  that  time  in  the  County 
of  Calaveras,  and  was  engaged  in  the  quartz  mill  business,  and 
the  business,  also,  of  dealing  in  sheep. 

5th.  That  he  owned  at  that  time  a  band  of  sheep,  about 
eleven  or  twelve  himdred  in  number,  exclusive  of  lambs; 
which  sheep  were  then  kept  in  the  care  of  Collins  and  Frank** 
lin,  his  herders,  on  a  sheep  range  upon  the  open  public  land% 
about  nine  miles  distant  from  the  said  Forsman's  mill  and 
residence. 

6th.  That  at  said  range  there  was  a  small  cabin  occupied 
by  the  herders,  and  a  corral  wherein  the  sheep  were  penned 
during  nights. 

7th.  That  these  improvements  were  upon  land  claimed  by 
one  Robert  Moore,  who  had  constructed  them  for  his  own 
personal  use. 

8th.  That  on  said  third  day  of  February,  the  plaintiffs  ap- 
plied to  Forsman  to  secure  them  as  his  securities  on  said 
Syer's  note,  and  Forsman  then  agreed  to  turn  out  to  them, 
for  that  purpose,  the  said  flock  of  sheep,  and  made  to  the 
plaintiffs  a  written  transfer  of  said  property,  of  which  the  fol- 
lowing is  a  copy: 

"This  is  to  certify,  that  I  have  sold  to  E.  Moore  and  L.  R 
Yates  twelve  hundred  head  of  sheep,  and  possession  given, 
for  the  sum  of  two  thousand  one  hundred  dollars,  paid  by 
their  assuming  note  that  I  owe  Wm.  M.  Ryer  for  said  amount, 
they  being  securities  on  said  note;  this  sale  b«ng  made  ta 
secure  the  payment  of  said  note. 

"Hugh  Fobsmak." 
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9th.  That  the  plaintiffs  and  Forsman,  on  said  third  of  Feb- 
ruary, went  together  to  where  the  sheep  were  kept  and  found 
th^n  in  the  corral^  and  Forsman  then  directed  his  herders  to 
turn  the  sheep  out  to  the  plaintiffs,  which  was  done,  Fors- 
man declaring,  at  same  time,  that  he  thereby  delivered  to 
plaintiffs  the  possession  of  said  sheep. 

10th.  That  plaintiffs  then,  and  as  the  sheep  were  then  being 
delivered,  employed  said  herders  to  take  the  care  and  charge 
of  said  sheep  for  and  on  account  of  the  plaintiffs,  with  whom 
they  agreed  for  future  wages;  the  said  Forsman  having  first 
discharged  the"  said  herders  from  his  employ, 

11th.  That  plaintiffs,  immediately  thereafter,  supplied  said 
herders  with  the  necessary  groceries  and  provisions,  and  con- 
tinued to  occupy  and  use  the  cabin  and  corral  for  their  sheep 
and  herders,  (until  the  seizure  hereinafter  mentioned,)  with 
the  knowledge  and  without  objection  from  the  said  Robert 
Moore,  Avho  had  the  possessory  claim  thereto. 

12th.  That  the  plaintiffs,  after  the  sheep  were  so  turned  out 
to  them,  remained  with  the  sheep  on  the  range  until  noon  on 
the  said  third  of  February,  at  which  time  the  plaintiffs  returned 
to  Stockton,  about  twenty-three  miles  distant,  where  they  resided 
and  were  engaged  in  business. 

13th.  That  one  of  the  purposes  of  their  return  Was  to  pro- 
cure supplies  for  their  herders,  of  which  they  stood  in  urgent 
need. 

14th.  That  on  Monday,  the  fourth  of  February,  1861,  at 
Stockton,  service  of  sundry  attachments  against  property  for 
debts  was  made  upon  the  plaintiffs  by  divers  creditors  of  said 
Forsman,  with  notices  on  the  backs  thereof  that  all  moneys  or 
property  in  plaintiffs'  hands  belonging  to  said  Forsman  were 
attached  by  virtue  of  said  writs;  to  each  of  which  said  gar- 
nishments defendants  answered  that  they  had  no  funds  in  their 
hands  belonging  to  said  Forsman. 

ISth.  That  on  said  Monday  evening  they  went  back  to  a 
point  near  said  sheep,  where  the  plaintiffs  passed  the  ni^t, 
going  on  the  morning  of  Tuesday  to  the  sheep  range  where  the 
dieep  were. 
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16th.  That  on  said  Tuesday,  and  whilst  the  plaintiffs  and 
Mid  herders  were  out  upon  the  range,  not  far  from  the  cabin 
and  corral,  one  Hassinger,  a  Deputy  Sheriff  of  the  Sheriff  and 
defendant,  "Murdock,"  came  to  where  the  said  parties,  the 
plaintiffs,  were  standing  near  the  sheep,  and  made  known  to 
plaintiffs  that  he  had  in  his  hands  an  attachment  for  debt,  at 
the  suit  of  the  defendant,  "  Post,"  against  the  property  of  said 
Forsman,  and  that  he  had  been  informed  that  the  sheep  then 
and  there  were  the  property  of  Forsman. 

17th.  That  the  plaintiffs  then  and  there  informed  said  Has- 
singer that  said  sheep  were  not  the  property  of  Forsman,  but 
that  they  were  the  property  of  the  plaintiffs,  and  that  they 
had  bought  them  from  Forsman,  had  paid  for  them,  and  had 
them  in  their  (the  plaintiffs*)  possession. 

18th.  That  said  Hassinger  then  declined  to  levy  said  attach- 
ment, declaring  that  he  could  not,  tmless  the  defendant,  Post, 
gave  the  Sheriff  a  bond  of  indemnity ;  and  that  this  bond  was 
afterwards,  at  Stockton,  given  to  Hassinger  by  or  through  the 
attorney  of  said  Post,  on  Hassinger's  demand. 

19th.  That  thereafter  said  defendant,  Murdock,  by  his  said 
deputy,  viz:  on  Wednesday,  the  6th  day  of  February,  levied 
npon  said  sheep,  seized  and  took  them  into  his  possession,  and 
subsequently  sold  the  same,  under  an  execution  upon  a  judg* 
ment  recovered  in  the  suit  of  the  defendant.  Post,  against  the 
said  Forsman. 

20th.  That  at  the  time  of  the  transfer  of  said  sheep,  they 
were  nearly  all  greatly  and  injuriously  diseased  with  a  disease 
known  as  the  ^^scab,"  and  at  the  same  time  the  ewes  were 
rapidly  lambing. 

2l8t  That  in  the  then  condition  of  the  sheep,  they  could 
not  have  been  removed  from  their  .range  without  much  risk  of 
loss  and  damage,  especially  by  reason  of  the  necessary  separa* 
tion,  in  case  of  removal,  of  the  very  young  lambs  from  the 
ewes. 

22d.  That  other  herders  could  not  have  been  employed  in 
the  inunediate  region  of  the  sheep  range,  and  the  nearest 
probable  places  of  getting  them  were  Enight's  Ferry,  on  the 
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Stanislaus  River,  and  the  City  of  Stockton,  both  about  twenty- 
three  miles  distant. 

23d.  That  there  was  no  other  sheep  range  near  the  range 
in  question,  where  could  be  bad  the  necessary  shelters  of  cabin 
and  corral,  for  herders  and  animals. 

24th.  That  the  plaintiffs,  after  the  transfer  to  them,  and 
before  the  defendants'  levy,  applied  to  one  C.  D.  Eeynolds, 
engaged  in  the  sheep  business,  about  one  and  a  half  or  two 
males  distant  from  the  range  in  question,  to  oversee  the  plain- 
tiffs' herders  in  plaintiff-s'  absence;  but  in  consequence  of  the  | 
diseased  condition  of  the  sheep,  said  Beynolds  would  not  I 
receive  them  at  his  place  to  be  brought  in  contact  with  his  I 
own  herd.  ' 

25th.  That  the  defendant,  Murdock,  after  his  levy,  con- 
tinued the  same  herders  in  his  employ  for  twelve  or  fifteen 
days,  when  said  defendant  delivered  up  said  property,  at  Post's 
request,  to  said  Post.  That  said  defendants  kept  said  sheep 
on  the  same  range  until  the  month  of  April,  1861,  when  they 
were  removed,  after  the  sale  thereof. 

26th.  That  the  value  of  said  sheep,  at  the  time  of  said  seiz- 
ure, was  the  sum  of  five  thousand  dollars,  being  the  same 
which  is  alleged  in  the  complaint,  and  which  the  answer  does 
not  deny. 

Tyler  dc  Cohh,ioT  Appellants. 

There  was  no  such  delivery  and  change  of  poesessioii  as  to 
take  this  case  out  of  the  Statute  of  Frauds.  The  delivery  was 
not  dctualj  but  only  constructive;  and  there  was  only  a  conr 
gtruciive  and  not  an  actual  change  of  possession.  (Vance  v. 
Boynton,  8  Cal.  661;  HurTburt  v.  Bogardua,  10  CaL  519; 
Paige  v.  O'Neal  12  Cal.  495;  Stevens  v.  Irwin,  15  CaL  504.) 

The  sale  was  absolute  in  form,  but  was  really  intended  as  a 
mortgage  to  secure  the  payment  of  the  sum  of  two  thousand 
one  hundred  dollars,  for  which  plaintiffs  were  contingently 
liable  only,  while  the  property,  as  shown  by  plaintiffs'  evi- 
dence, was  worth  five  thousand  six  hundred  dollars,  and  there 
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was  a  secret  understanding  between  plaintiffs  and  Foreman 
that  plaintiffs  should  hold  the  balance  for  Foreman's  benefit* 
(Chenery  v.  PcUmer,  6  CaL  122.) 

The  sale  was  made  to  hinder^  delay  or  defraud  the  creditors 
of  Forsman.  •  At  the  time  of  such  sale  Forsman  was  insol- 
venty  and  known  to  be  so  by  plaintiffs;  and  plaintiffs  and 
Forsman  knew  that  defendant^  Post,  and  others,  had  sued  out 
attachments  against  the  property  of  ForsmaxL  The  buying  of 
five  thousand  six  hundred  dollars  worth  of  property  of  the 
insolvent  debtor  under  such  circumstances,  for  two  thousand 
one  hundred  dollars,  which,  as  plaintiffs  were  only  contingently 
Uable,  they  might,  or  might  not  have  to  pay,  was,  a8  matter  of 
law,  a  fraud  upon  the  creditors  of  Forsman. 

The  plaintiffs  had  showed  no  demand  of  the  Sheriff  and 
refusal  on  his  part  to  deliver,  after  the  property  was  attached 
by  him,  and  before  the  bringing  of  this  suit,  (Taylor  v.  Sey- 
mour, 6  Cal.  514;  Daumiel  v.  Oorham,  6  Cal.  44;  Killey  v. 
ScanneU,  12  Cal.  76.) 

The  sale  and  delivery  being  upon  Sunday,  was  void  by  the 
statutes  of  this  Stata  (Statutes  1858,  p.  124;  Lyon  v.  Armr 
strong,  6  Vt  219;  Robeson  v.  French,  12  Met  24;  Oregg  v. 
Wyman,  4  CusL  322;  Patten  v.  Oreely,  13  Met.  284;  Wight 
y.  Oeer,  1  Eopt,  474;  Northrup  v.  Foot,  14  Wend.  248.) 

Admitting,  for  the  sake  of  argument^  that  the  sale  was  made 
in  good  faith,  and  that  the  delivery  and  change  of  possession 
were  actual  and  continued,  then  we  say  the  plaintiffs  ought 
not  to  recover,  because  plaintiffs  held  the  sheep  to  secure  the 
payment  of  two  thousand  one  hundred  dollars;  and,  by  plain- 
tiffs' own  showing,  the  property  in  their  hands  was  worth 
five  thousand  six  hundred  dollars,  and  when  on  Monday  after 
the  sale,  defendant  Post  gamisheed  them,  they  answered  "  that 
they  had  nothing  in  their  hands  belonging  to  Forsman.'' 
Whereas,  in  truth  and  fact,  they  had  property  at  that  time 
belonging  to  him,  in  their  hands,  to  the  value  of  .three  thou- 
sand three  hundred  dollars ;  and  if  they  had  answered  the  truth, 
defendant  Post  could  have  secured  the  payment  of  his  whols 
debt 
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Bj  bringing  tliis  suit  in  its  present  shape,  plaintifEs  must 
recover  the  whole  sum  sued  for,  or  nothing. 

John  B.  Hall,  for  Bespondents. 

The  point  '^  that  the  sale  and  delivery  being  upon  Sunday, 
was  void  by  the  statutes  of  this  State/'  is  without  force. 

The  Act  is  penal  and  must  have  a  strict  construction,  and 
neither  expressly  nor  by  fair  implication  does  it  embrace  these 
parties  and  this  transaction. 

It  is  plain  that  the  first  clause  of  section  two  of  the  Act 
was  intended  to  describe  certain  classes  of  persons,  and  to  pro- 
hibit the  *^ keeping  open**  of  their  business  houses,  for  business 
purposes  on  Sunday;  and  the  second  clause  (whereon  the  point 
must  rest)  was  designed  to  operate  as  a  more  specific  prohibi* 
tion  against  '*  selling  or  offering  for  sale/* — but  yet  directed 
against  the  same  business  classes  only — these  being  merchants, 
bankers,  manufacturers,  etc. 

It  is  against  tiie  prosecution  of  a  regulijur  business,  that  the 
statute  was  directed;  and  the  business  of  milling  quartz,  and 
the  mill,  were  the  business  and  the  place  of  business  which 
the  law  would  affect,  and  not  dealing  in  sheep,  especially 
when  the  act  complained  of  is  out  of  the  usual  course  of  such 
dealing. 

The  transaction  was  not  an  absolute  sale,  but  a  mortgage  or 
pledge  of  the  property,  as  appears  by  all  the  evidence,  written 
and  oral,  and  as  tiie  Court  finds. 

There  is  no  evidence  in  the  record  to  support  an  allegation 
of  fraud,  whether  in  the  form  of  an  understanding  to  cover  up 
a  possible  difference  between  the  value  and  the  debt,  for 
Forsman's  benefit,  or  to  practice  a  fraud  by  other  means  on 
creditors. 

The  expectations  of  Forsman,  without  Moore's  knowledge, 
could  not  charge  the  latter;  but  neither  the  expectations  of 
the  one,  nor  the  promises  of  the  other,  gave  any  direction  to 
the  surplus  (if  any)  other  than  that  commanded  by  the  law  — 
that  is  to  say,  credUors  to  get  U.    No  attempt  has  been  made 
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by  the  plaintifiiB  to  conceal  or  evade  this  obligation.  {WeUing' 
ton  V.  Sedgwick,  12  CaL  474,) 

Forsman's  insolvencj,  oatatanding  attaohnients  with  plain* 
tiff's  knowledge^  the  exdnsion  of  other  creditors  by  means  of 
the  preference  given  to  plaintiffs,  will  not,  singly  or  combined, 
defeat  the  indemnity  secured  by  their  vigilance  and  activity. 
(12  Peters,  178,  200;  Dana  v.  Stanford,  10  Cal.  269;  Wheatan 
v.JV^wa6,19Cal.  41.) 

No  demand  before  suit  was  necessary,  because  the  property 
was  seized  when  in  plaintiff's  possession^  and  with  notice  to  the 
defendants  of  such  possession  and  title.  {Ledley  v.  Hays,  1 
CaL  160;  Scriber  v.  Maston,  11  Cal.  303,  306;  Paige  v.  0*Neal, 
12  CaL  495;  Sargent  v.  Sturm,  23  CaL  359.) 

Elsewhere,  that  actual  possession  is  shown  upon  the  proofs; 
lut  by  the  pleadings  alone  is  the  fact  established,  for  the  answer 
does  not  make  an  issue  on  that  point. 

Under  point  four  of  appellants,  it  is  claimed  that  the  Court 
should  have  granted  yet  another  trial  to  the  defendants,  because 
the  sheep  being  held  to  secure  the  Kyer  debt,  with  interest, 
(which,  it  may  be  observed  here,  amounts  now  to  about  the 
sum  of  three  thousand  eight  hundred  dollars,)  stated  at  two 
thousand  one  hundred  dollars,  they  answered  untruly  when 
answering  "no  funds  in  tlieir  hands,*'  for  they  had  (say  coun- 
sel) to  the  value  of  three  thousand  three  hundred  dollars,  that 
sum  being  the  difference  between  the  debt  and  interest  and 
the  real  value. 

Accepting  the  voluntary  sworn  statement  as  to  the  value  by 
the  defendants,  the  estimate  is  correct. 

The  answer  did  not  prevent  the  garnishment,  for  that  was 
completed,  and  whether  true  or  false,  did  not  in  the  least  degree 
impair  the  legal  effect  of  that  proceeding.  If  there  were  funds 
or  property,  they  became  bound  without  regard  to  the  gar- 
nishee's xetura.     (Boherts  v.  Landecher,  9  OaL  262.) 
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By  the  Court,  Rhodes,  J. 

The  only  point  we  ean  consider,  is  the  alleged  error  of  the 
Court  below  in  overruling  the  appellant's  motion  for  a  nonsuit. 
The  other  grounds  of  the  motion  for  a  new  trial,  were  not  spe- 
cified, either  as  regards  the  insufficiency  of  the  evidence  or  the 
errors  in  law,  as  is  required  by  the  statute  (Acts  of  1863,  p. 
643),  and  therefore  they  should  be  disregarded  by  the  Court 
below,  and  cannot  be  examined  on  appeal,  (Wixon  v.  Bear 
River  &A.  W.  M.  Oo.  24  Cal.  867;  Walls  v.  Preston,  25  Cal 
69;  HiUton  v.  Beed,  25  Cal.  478.) 

The  appellants  insist  that  the  law  of  this  case  was  settled 
upon  the  previous  appeal,  but  in  this  they'  are  mistaken. 
The  appeal  was  from  an  order  granting  the  defendants'  motion 
for  a  new  trial,  and  the  Supreme  Court  says :  "  It  seems  that 
it  was  granted  on  the  ground  that  the  verdict  was  not  sus- 
tained by  the  evidence.  The  granting  of  new  trials,  for  such 
reasons,  rests  on  the  sound  discretion  of  the  Court,  and  we  see 
no  gross  abuse  of  that  discretion  in  the  present  case.  The 
order  is  therefore  aflJrmed."  Such  language  is  quite  inappro- 
priate to  express  the  opinion  that  a  nonsuit  should  have  been 
granted. 

The  point  that  "upon  the  pleadings  themselves  the  defend- 
ants were  entitled  to  a  nonsuit"  (meaning  probably  a  judg- 
ment) is  not  well  taken.  The  allegation  of  new  matter  in 
the  answer,  respecting  the  possession  and  pretended  sale  of 
the  sheep — the  property  in  controversy — the  place  where  they 
were,  and  the  persons  who  had  charge  of  them  are  mere  mat- 
ters of  evidence,  from  which  the  ultimate  and  issuable  fact  of 
the  ownership  of  the  sheep,  by  Porsman,  at  the  time  of  the 
service  of  the  attachment  might  be  inferred;  but  treating 
them  as  amounting  in  the  aggr^ate  to  such  ultimate  f  aet^  the 
allegations  of  the  replication  that  the  sale  was  made  to  the 
plaintiffs  in  good  faith  and  for  a  valuable  consideration^  and 
that  the  possession  was  delivered  to  the  1*1  before  the  levying 
of  the  attachment,  sufficiently  put  the  alleged  facts  in  issue. 

The    transaction    between    the    respondent)    and    Forsman 
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amooBted^  as  was  properlj  found  by  the  Court  below,  to  a 
mortgage  of  the  sheep  by  Porsman  to  the  respondents,  to 
secure  them  for  the  payment  of  the  amount  which  they  agreed 
to  pay  and  did  pay  to  Byer  on  the  note  formerly  given  to  him 
by  Fonman,  with  the  respondents  as  his  sureties.  The  instra- 
ment  as  set  out  in  the  findings  conclndes  with  the  recital, 
''this  sale  being  made  to  secare  the  payment  of  said  note;^' 
Under  the  issues,  it  was  necessary  for  tiie  respondents  to  intxo* 
duce  evidence  to  prove  the  execution  and  consideration  of  the 
mortgage,  the  delivery  of  the  possession  of  the  sheep,  and  ths 
actual  and  continued  possession  thereof  by  the  mortgageefs, 
prior  to  the  levying  of  the  attachment  by  the  appellants. 
The  evidence  offered  was  such  that  the  Court  was  justified  in 
finding  the  execution  of  the  mortgage  for  a  valuable  consider- 
ation, and  in  holding  that  there  had  been  such  an  immediate 
delivery,  and  actual  and  continued  change  of  possession  of  thB 
property  in  controversy,  as  would  satisfy  the  Statute  of  Fraudsi 
The  question  as  to  whether  the  sale  was  made  to  hinder,  delay 
or  defraud  the  creditors  of  Forsman,  whether  the  respondents 
had  notice  of  the  fraudulent  intent,  and  whether  there  was  *a 
secret  trust  for  the  benefit  of  Forsman,  created  by  the  parties 
to  the  mortgage  at  the  time  of  its  execution,  are  questions  of 
fact,  and  this  Court  will  not  disturb  the  action  of  the  Court 
beloT?  and  direct  a  nonsuit  tp  be  entered,  unless  the  evidem^ 
was  such  that  if  those  questions  had  been  submitted  to  a  jury 
and  the  jury  had  found  for  respondents,  the  Court  would  set 
aside  the  verdict  as  contrary  to  the  evidence.  {Mateer  v. 
Brown,  1  Cal.  -222;  Rudd  v.  Davis,  8  Hill,  287;  Stuart  y. 
Simpson,  1  Wend.  876;  Demper  ▼•  SouiMsr,  6  Wend.  488; 
"Wihon  V.  WiUiams,  14  Wend.  146 ;  Port  v.  OoUins,  21  Wend. 
109;  Jansen  v.  Acker ,29  Wend.  480.)  Under  that  rule,  and 
m  view  of  the  evidence  in  the  cause,  we  would  not  be  justified 
in  ordering  a  nonsuit 

A  demand  of  the  property  was  not  required  to  be  made  by 
the  respondents  before  bringing  suit,  i  x  cause  at  the  time  of  its 
seizure  by  the  Sheriff  under  the  attachment  the  respondents 
weie  in  possession  and  the  demaaid  would  not  give  the  officet 
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any  greater  or  other  notice  than  was  imparted  bj  tibe  poases- 
flion  of  the  reepondents. 

It  is  thought  that  the  sale  is  void  because  made  on  Sunday. 
It  is  a  sufficient  answer  to  say  that  the  statute  of  1861  was  not 
designed  to  prohibit  the  making  of  contracts,  but  the  keeping 
open  of  a  house  or  place  of  business  on  Sunday;  that  the 
statute  has  not  prescribed  as  a  penalty  for  a  violation  of  the 
Act^  that  the  contract  made  on  Sunday  shall  be  void;  and 
that  this  ground  was  not  taken  in  the  Court  below  on  the 
motion  for  a  nonsuit. 

The  appellants  insist  that  the  respondents,  by  denying  to  the 
Deputy  Sheriff,  who  was  about  to  levy  the  attachment  upon 
the  sheep,  that  Forsman  owned  them,  and  claiming  that  they 
had  bought  them  and  were  in  possession  of  them,  misled  the 
appellants,  inducing  them  to  believe  that  Forsman  had  no 
interest  in  the  sheep.  We  think  this  point  is  not  included  in 
any  of  the  grounds  of  the  motion  for  the  nonsuit  But  if  it 
is  included  in  those  grounds,  the  point  cannot  assist  the  appel- 
lants in  this  action^  for  whether  the  instrument  executed  by 
Forsman  to  the  respondents  was  a  bill  of  sale  or  a  mortgage, 
the  respondents  were  entitled  to  the  possession  under  the  con- 
tract. The  mortgagee  of  chattels  holds  the  legal  title  of  the 
mortgaged  property  (2  Hilliard  on  Mort  277,  426 ;  Hackett  ▼• 
Mcmlove,  14  Cal.  89),  and  the  officer  holding  an  attachment 
against  the  property  of  the  mortgagor,  is  not  authorized  to 
take  the  property  out  of  the  possession  of  the  mortgagee. 
The  suppression  of  the  fact  that  the  transaction  amounted  to 
a  mortgage,  if  it  prevented  the  officer  in  any  manner  irom  act- 
ing, simply  induced  him  not  to  do  what  he  had  no  ri^t  to  do 
-^l^t  is,  to  take  possession  of  the  sheep.  It  will  be  observed 
that  the  respondents  had  been  served  with  a  garnishment 
process  by  the  judgment  creditor,  and  if  they  answered  un- 
truly the  law  furnishes  a  remedy. 

Judgment  was  entered  for  the  value  of  the  sheep,  and  that 
sum  exceeded  the  amount  of  the  principal  and  interest  of  the 
debt  intended  to  be  secured  by  the  mortgage;  but  we  are  not 
laalled  on  to  determine  wh^er  the  judgment  was  entered  for 
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the  proper  sum,  for  the  appellants  contend  that  the  respondents, 
bj  bringing  their  snit  in  the  present  f orm,  must  recover  the 
whole  smn  sued  for — the  value  of  the  sheep — or  nothing. 
Judgment  affirmed. 

Mr.  Justice  Sawtxb  expressed  no  opinion. 


JAMES  MOETON  i^.  THE  SOLAMBO  COPPER  MIN- 
ING COMPANY. 

Uaam  Vmmbm  ahd  CunoMBd — ^Wher*  any  local  mining  eoftomt  esSst,  eon- 
troTcntai  affeeting  a  mining  right  mutt  be  lolTed  and  determined  by  the 
CQitoma  and  neaget  of  the  bar  or  diggings  embracing  the  claim  to  which 
meh  rigbt  la  aaeerted  or  denied,  whether  inch  customs  and  usages  are 
written  or  nnwrltten. 

Ronci  LociTiHO  Clum  nNDm  Mimiko  Customs  Cakmot  bb  CBANoaOd — U 
t  mining  custom  allows  a  person  to  locate  a  lode  or  yeln  for  himself  and 
others,  by  placing  thereon  a  notice,  with  his  own  name  and  the  names  of 
those  whom  he  may  choose  to  associate  with  him,  appended  thereto,  designat- 
iBg  the  extent  of  his  claim ;  and  one  -person  thus  locates  a  lode  for  himself 
and  aereral  others,  some  of  whom  have  no  knowledge  of  the  location,  the 
persons  who  have  no  knowledge  of  the  location  by  the  same  become  tenants 
is  common  with  the  locator  and  the  others,  and  cannot  be  divested  of  their 
taiterest  by  the  locators  afterwards  tearing  down  the  notice  and  posting  up 
another  omitting  their  names,  unless  this  Is  done  with  their  knowledge 
and  consent. 

Appsal  frbm  the  District  Court,  Fifth  Judicial  Distrioty 
Tuolumne  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

0.  F.  A  W.  H.  Sharp,  for  Appellants. 

A  mere  mining  usage,  not  established  or  sustained  by  a  min* 
ing  written  rule,  cannot  have  the  force  of  law  so  as  to  vest 
property. 

There  was  no  proof  that  by  the  unwritten  custom  or  usage 
the  e^td  oi  simply  placing  a  name  upon  a  notice  was  to  vest 
property  in  the  person  bearing  that  name;  in  the  absence  of 
such  proof  it  was  error  to  give  such  effect  to  the  writing  of 
the  name  only. 

The  unwritten  ouMom  or  usage  proven,  required  expressly^ 
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in  order  to  vest  property  or  acquire  a  right,  that  there  must  be 
a  compliance  with  the  condition  of  then^^  entering  upon  and 
working  such  vein  or  lode." 

There  was  no  proof  as  to  what  power  the  locator  had  over 
names  used  by  him.  Upon  principle,  if  he  could  insert  a 
name  in  a  notice,  surely  he  must  have  the  power  to  erase  it. 
Quoad  the  notice,  he  is  dominus  rerum.  Especially  could  he 
erase  the  names  of  Vigoreux  and  Reviere,  for  he  inserted  them 
without  auihority.  {Anderson  v.  Coonley,  21  Wend.'  379 ; 
Story  on  Agency,  126,  127.) 

There  was  no  acceptance  by  Amy,  Vigoreux,  or  Reviere. 

Until  acceptance  and  consent  of  the  porson  whose  name  is 
used,  such  person  does  not  acquire  property.  {Hannah  v. 
Swamer,  8  Wats.  11.)  Mutual  consent  is  necessary  to  a  gift 
even.     (2  Kent.  438.) 

Amy  acquired  no  title;  because,  though  any  acceptance 
would  be  a  compliance  with  common  law  rule,  yet  the  unwrit- 
ten usage  relied  on  by  respondent,  required  him  (by  himself 
or  by  another)  to  enter  and  work,  as  the  sole  evidence  of  accept- 
ance, tf 

Vigoreux  and  Reviere  did  not  accept^  even  by  parol,  and  no 
presumption  of  their  intention  to  accept  can  arise,  especially 
when  the  right  is  acquired  only  by  compliance  with  the  oner^ 
ous  condition  of  entering  and  working. 

The  proof  showed  that  they  had  no  knowledge,  even,  of 
their  names  being  thus  used,  and  the  whole  thing  was  without 
any  authority  from  them.  Neither  on  the  principles  of  agency, 
nor  of  grant,  can  Vigoreux  and  Reviere  be  held  to  have  acquired 
anything. 

This  case  differs  from  that  of  Oore  v.  McBrayer,  18  Cal. 
685,  for  Gk>re  authorized  McBrayer  to  locate  for  him;  here^ 
Vigoreux  and  Reviere  gave  no  authority  to  Dejon,  and  there 
was  no  proof  of  ratification,  by  their  adopting  or  in  any  manner 
recognizing  the  act  of  Bejon  before  the  right  of  these  defendants 
attached. 

£«  P.  Barber,  for  Respondent 
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The  rigfat  to  a  mining  claim  Tests  by  takings  in  accordance 
mtii  local  rolcB,  and  the  custom  of  miners  in  such  cases  is 
entitled  to  great  if  not  controlling  weight.  {McOaarity  v. 
Byington,  12  Cal.  431 ;  Brown  v.  Forty-Nine  Quartz  M.  Co., 
15  Cal.  161.) 

The  placing  of  the  names  of  plaintiffs  (or  their  grantors) 
upon  the  notice  by  Dejon,  together  with  his  own^  and  his 
entry  upon  and  working  the  mine,  gave  all  parties  whose 
names  were  so  placed  on  said  notice,  a  vested  inierest  as  ten- 
ants in  conmion  therein,  and  po  act  of  Dejon  could  subse- 
quently affect  their  interest  This  principle  is  expressly 
recognized  in  Qore  v.  McBrayer,  18  CaL  582,  587. 

The  placing  of  tiieir  names  on  the  notice  gave  plaintiff  a 
tested  right  under  the  mining  rules,  and  until  they  rejected  or 
abandoned  it  (which  of  course  they  could  not  do  before  knowl* 
edge  of  the  fact)  their  co-tenants  could  not  divest  them  of 
their  rights. 

The  fact  that  Dq'on  was  the  discoverer,  and  placed  these 
names  up,  gave  him  no  superior  ri^t  to  any  j3ther  oo-tenant. 
It  was  not  in  the  nature  of  a  gift,  which,  might  be  revoked 
before  actual  delivery,  (even  if  placing  the  names  on  the  notice 
vere  not  in  fact  a  quasi  delivery  of  seizin,)  because  Dejon  had 
not  a  foot  of  ground  to  give  them.  His  power  was  derived 
solely  from  the  mining  usages  of  the  vicinity,  and  after  he  had 
once  publicly  chosen  his  associates  in  the  manner  prescribed 
by  those  usages,  the  -power  under  which  he  acted  became 
extincL 

The  action  of  Bejon  in  erasing  these  names  and  substituting 
others,  was  fraudulent,  and  therefore  void.  (Sanford  v.  Head, 
6  CaL  298;  Clark  v.  Underwood,  17  Barb.  202.) 

Appellant  contends  that  a  mere  mining  usage,  unless  sus- 
tained by  a  written  rule,  cannot  vest  property.  The  Practice 
Act  (Sec  621)  provides  that  in  miedng  cases  the  customs,  rules 
anJ  regidations,  shall  govern  the  decision  of  the  action.  (See, 
also,  Oore  v.  McBrayer,  18  CaL  682.) 

Appellant  contends  that  it  waa  neceesaiy  for  plamtiff  himself 
to  work  the  claim. 

VokZXVLr-84 
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It  was  sufficient  if  Dejon,  the  discoverer,  plaintifiPs  co- 
tenant,  worked  the  eomman  claim,  and  the  record  is  e3q>reas 
as  to  this  point  The  possession  and  working  by  one  oo-tenant 
is  a  possession  and  working  by  alL  (Waring  ▼•  Crow,  11 
Cal.  871.) 

By  the  Ciourt,  Sahdebsok,  C.  J. 

This  action  was  brought  to  recover  an  undivided  interest  in 
a  copper  mining  claim  called  the  Solambo  Claim.  The  plain- 
tiff recovered  judgment  in  the  Court  below  and  the  defendant 
appealed.  The  case  comes  before  us  upon  the  following  state* 
ment; 

'^  On  the  trial  it  was  proven  that  at  the  time  of  the  location 
of  the  Solambo  Claim  the  mining  customs^  usages  and  regu- 
lations in  force  in  the  mining  district  where  said  claim  is 
located  (there  being  no  written  mining  laws)  adopted  and  in 
use  in  locating  such  claims  were :  That  the  discoverer  placed 
up  a  notice  on  the  vein  or  lode^  claiming  the  same  for  himself 
and  such  persons  as  he  thought  proper  to  place  with  him  on 
the  notice,  in  the  proportion  of  three  hundred  feet  for  the 
discoverer  and  one  hundred  and  fifty  feet  for  each  of  the  par- 
ties so  associated  with  him  on  said  notice,  and  then  entering 
upon  and  working  such  vein  or  loda  That  on  or  about  the 
26th  day  of  January,  1868,  Joseph  Dejon,  the  discoverer  of 
said  lode,  in  accordance  with  said  mining  customs,  usages  and 
r^ulations,  located  a  copper  vein  or  lode,  placing  thereon  the 
following  notice: 

"^No.  1 — Discovery  Claim,  Solambo  Lead. — We,  the  un- 
dersigned, daim  three  thousand  nine  hundred  feet  in  this  oop- 
per  lode,  running  one  thousand  nine  hundred  feet  northwest 
and  one  thousand  nine  hundred  and  Mtj  feet  southeast  from 
this  notice,  with  all  dips,  angles  and  spurs,  the  lode  being 
three  thousand  and  nine  hundred  feet  in  length,  and  five  hun- 
dred feet  on  each  side  of  the  lode»' 
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^To  this  notice,  Joseph  Dejon,  the  disooyerery  appended  his 
own  name^  with  sufficient  other  names  to  make  up  the  amount 
daimed  in  parcels  of  one  hundred  and  fifty  feet  each,  and  after- 
ward placed  said  notice,  so  containing  said  names,  on  the  lode, 
entered,  took  possession  of,  and  worked  the  same.  Among 
the  names  so  placed  by  Joseph  Dejon  on  said  notice,  were  those 
of  Victor  Amy,  Joseph  Yigoreux  and  Victor  Beviere,  grantors 
of  the  plaintiff,  and  comprising  three  shares  of  one  hundred  and 
iiftj  feet  each,  or  four  hundred  and  fifty  in  all. 

''The  name  of  Victor  Amy  was  placed  on  said  notice  by  his 
permission  and  consent.  The  names  of  the  other  parties  were 
placed  upon  said  notice  without  their  knowledge,  and  Dejon 
had  no  authority  to  use  their  names  from  any  o''  them  except 
Victor  Amy. 

''After  the  claim  had  been  so  located  by  said  Dejon,  and 
said  notice  had  remained  thereon  a  few  days,  and  before  the 
aforesaid  parties,  except  Victor  Amy,  knew  that  their  names 
were  on  said  notice,  Joseph  Dejon  took  down  and  destroyed 
aaid  original  notice,  and  placed  up  another,  claiming  the  same 
gronnd,  but  omitting  the  names  of  aU  the  foregoing  parties  and 
substituting  others  in  their  stead. 

"  The  parties  so  substituted  transferred  their  alleged  interest 
to  defendant,  who  took  exclusive  possession,  refusing  to  permit 
aaid  parties  aboTe  named  whose  names  were  first  placed  on  the 
notice  hj  Dejon  to  enter  upcm  the  daim  or  to  recognize  them  as 
having  any  right  therein. 

^  Said  first  named  parties  transferred  their  respectiye  inter- 
ests to  plaintiff.  On  the  trial  the  Court  charged  the  jury  as 
follows:  '  That  if  they  believed  from  the  evidence  that  Dejon 
was  the  discoverer  of  the  lode  in  question,  and  had  located  the 
same  in  accordance  with  the  mining  custoips  of  the  district, 
by  placing  upon  said  lode  a  notice  such  as  had  been  given  in 
evidence,  and  containing  the  names  of  plaintiff's  grantors 
therem,  and  had  entered  upon  and  worked  the  same  there- 
imder,  such  location  and  entry  in  point  of  law,  gave  said  par- 
ties, whose  names  were  so  placed  on  said  notice,  a  vested  right 
•s  tenants  in  common  in  said  lode,  and  said  Dejon  had  no  right 
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afterward,  without  their  fcaowledge  or  consent,  to  tear  down 
the  first  notice  and  place  up  another  omitting  their  names. 
That  such  conduct  on  his  part  did  not  destrc^  any  right  they 
acquired  by  the  mining  customs  under  said  location,  and  that 
unless  it  was  shown  that  such  alteration  was  made  with  the 
knowledge  or  consent  of  said  parties^  it  could  not  affect  their 
rights;  and  they  would  be  entitled  to  recover  to  the  -extent  of 
their  respective  interests.' 

''To  this  instruction  defendant's  counsel  then  and  them  ex- 
cepted, and  now  assign  the  same  as  error/' 

The  six  hundred  and  twenty-first  section  of  the  Practice  Act 
provides  that:  ^'In  actions  respecting  'mining  claims'  proof 
shall  be  admitted  of  the  customs,  usages  or  regulations  estab- 
lished and  in  force  at  the  bar  or  diggings  embracing  such 
claims;  and  such  customs,  usages  or  regulations,  when  not  in 
conflict  with  the  Constitution  and  laws  of  this  State,  shall 
govern  the  decision  of  the  action." 

At  the  time  the  forgoing  became  a  part  of  the  law  of  the 
land  there  had  sprung  up  throughout  the  mining  regions  of 
the  State  local  customs  and  usages  by  which  persons  engaged 
in  mining  pursuits  were  governed  in  the  acquisition,  use,  for- 
feiture or  loss  of  mining  groimd.  (We  do  not  here  use  the 
word  forfeiture  in  its  common  law  sense,  but  in  its  miniTig 
law  sense  as  used  and  understood  by  the  miners  who  are  the 

liners  of  our  mining  codes.)  These  customs  differed  in  dif- 
ferent localities  and  varied  to  a  greater  or  less  extent  accord- 
ing to  the  character  of  the  mines.  They  prescribed  the  acts 
by  which  the  right  to  mine  a  particular  piece  of  ground  could 
be  secured  and  its  use  and  enjoyment  continued  and  preserved 
and  by  what  non^action  on  the  part  of  the  appropriator  such 
right  should  become  forfeited  or  lost  and  the  ground  become, 
as  at  first,  publici  juris  and  open  to  the  appropriation  of  the 
next  comer.  They  were  few,  pUin  and  simple,  and  weU 
understood  by  those  with  whom  they  originated.  Th^  were 
well  iadapted  to  secure  the  end  designed  to  be  accomplished, 
and  were  adequate  to  the  judical  detenuinatiim  of  aUeontie- 
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Fersies  touching  miniiig  rights.    And  it  was  a  wise  policy  on 
the  part  of  the  Legislature  not  only  not  to  supplant  them  bj 
legislative  enactments,  but  on  the  contraiy  to  give  them  the 
additional  weight  of  a  legislative  sanction.    These  usages  and 
customs  were  the  fruit  of  the  times,  and  demanded  by  the 
necessities  of  communities  who,  though  living  under  the  com- 
mon law,  could  find  therein  no  clear  and  well  defined  rules  for 
their  guidance  applicable  to  the  new  conditions  by .  which 
they  were  surrounded,  but  were  forced  to  depend  upon  remote 
analogies  of  doubtful  application  and  unsatisfactory  results. 
Having  received  the  sanction  of  the  Legislature,  they  have 
become  as  much  a  part  of  the  law  of  the  land  as  the  common 
law  itself,  which  was  not  adopted  in  a  more  solemn  form. 
And  it  is  to  be  regretted  that  the  wisdom  of  the  Legislature 
in  thus  leaving  mining  controversies  to  the  arbitrament  of 
mining  laws  has  not  always  been  seconded  by  the  Courts  and 
the  legal  profession,  who  seem  to  have  been  too  long  tied  down 
to  the  treadmill  of  the  common  law  to  readily  escape  its  thral- 
dom while  engaged  in  the  solution  of  a  mining  controversy. 
These  customs  and  usages  have,  in  progress  of  time,  become 
more  general  and  uniform,  and  in  their  leading  features  are 
now  the  same  throughout  the  mining  regions  of  the  State,  and 
however  it  may  have  been  heretofore,  there  is  no  reason  why 
Judges  or  lawyers  should  wander,  with  counsel  for  the  appel- 
lant in  this  case,  back  to  the  time  when  Abraham  dug  his  well, 
or  explore  with  them  the  law  of  agency  or  the  Statute  of 
Frauds  in  order  to  solve  a  simple  question  affecting  a  mining 
right,  for  a  more  convenient  and  equally  legal  solution  can  be 
found  nearer  home,  in  the  '^  customs  and  usages  of  the  bar  or 
diggings  embracing  the  claim  "  to  which  such  right  is  asserted 
or  denied. 

The  only  question  for  us  to  determine  in  the  present  ease  is 
whether  the  instruction  of  the  Court,  contains  a  correct  expo- 
Htion  of  the  mining  rule  or  custom  under  which  the  Solambo 
Claim  was  located,  for  that  custom  contaioB  all  the  law  appli- 
cable to  the  question  before  us,  and  by  it  the  question  is  to  be 
flolred,  whether  the,  custom  is  vnitten  or  unwritten,  without 
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any  reference  to  the  Statute  of  Frauds^  or  the  law  of  agency, 
except  as  declared  in  the  cnstom  itself. 

The  custom  provides  that  any  person  who  has  discoTered  a 
vein  or  lode  and  desireB  to  locate  a  mining  claim  upon  it  for 
himself,  or  for  himself  and  others,  may  do  so  by  putting  np  a 
notice,  with  his  own  name  and  the  names  of  those  whom  he 
may  choose  to  associate  with  him  appended  thereto,  to  that 
effect,  designating  the  extent  of  his  claim,  which  .may  amount 
to  three  hundred  feet  for  himself  and  one  hundred  and  fifty 
feet  for  each  of  his  associates.  Thus  the  law  itself  makes  the 
discoverer  the  agent  of  those  for  whom  he  ch<Jose8  to  act^  and 
makes  his  act  their  act  regardless  of  the  fact  whether  they 
have  any  knowledge  of  it  or  not.  The  discoverer  can  only 
locate  three  hundred  feet  for  himself;  and  if  he  locates  more 
he  can  only  do  so  as  the  agent  of  another;  and  having  located 
for  another  his  power  as  agent  ceases,  for  beyond  the  act  of 
location  the  custom  does  not  authorize  him  to  proceed  as  agent, 
and  he  can  thereafter  make  no  change  wi^^mit  power  to  do  so 
from  the  person  whose  name  he  has  so  used.  The  act  of  loca- 
tion being  accomplished  in  the  manner  designated,  the  discov- 
erer becomes  vested  with  a  mining  right  to  the  extent  of  an 
undivided  three  hundred  feet  and  no  more;  and  each  of  his 
associates  with  an  undivided  one  hundred  and  fifty  feet,  and 
thereafter  they  hold  the  claim  as  tenants  in  common,  provided 
that  the  discoverer  or  some  of  them  enter  upon  and  work  the 
.same.  It  follows  that  the  instruction  was  correct,  and  the 
judgment  must  be  affirmed. 

We  cannot  leave  this  case  without  commending  the  manner  in 
which  the  statement  has  been  prepared.  It  is  a  good  example 
of  what  every  statement  ought  to  be,  and  we  have  copied  it  into 
this  opinion  in  part  for  the  purpose  of  calling  the  attention  of 
the  profession  to  it.  We  have  copied  the  entire  statement  ex- 
cept the  authentication.  By  adopting  the  course  taken  in  the 
preparation  of  this  statement,  instead  of  ir«?erting  the  testimony 
bodily,  as  many  do,  much  useless  laboi  ill  be  saved  to  the 
Court  and  counsel,  and  much  expense  to  litigants* 

Judgment  affirmed. 
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WILLIAM  HAYES  v.  ISAAC  a  JOSEPHI. 

DncKAXGi  OF  BuBiTiBS  ON  UitDBRTLAKiKO. — ^If  the  defendant  obtalna  an  order 
for  the  releaae  of  property  attached  In  the  action  by  deMverinc  to  the 
Court  or  Judge  an  nndertaklnff,  executed  hj  anretiea,  conditioned  to  pay  the 
plaintiff  any  judgment  he  may  recover  In  the  action,  and  the  property  la 
thereupon  releaaed:  whenever  the  liability  of  the  auretiea  la  fixed  by  the 
rendition  of  a  judgment  In  favor  of  the  plalntlffa,  the  auretiea  have  a  right 
to  tender  the  plalntlfl  the  full  amount  of  the  judgment,  and  If  he  refuaea  to 
receive  the  aame*  the  auretiea  are  dlacharged  from  their  obligation  on  the 
nndertaking. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco, 

The  facts  are  stated  in  the  opinion  of  the  C6urt 

John  B.  Felton,  for  Appellant 

The  simple  doctrine  contended  for  is,  that  a  surety  is  dis- 
charged hy  a  tender  of  the  amount  of  the  debt  to  the  creditor, 
even  though  the  creditor  refuse  to  receive  it. 

On  principle,  this  must  be  so.  In  the  first  place,  the  surety 
has,  by  tendering  the  money,  done  all  that  he  contracted  to  do. 
He  did  not  contract  that  the  creditor  should  receive  the  money ; 
he  only  contracted  to  put  the  creditor  in  a  position  to  receive 
the  money  —  and  this  he  has  done.  He  has  fully  discharged 
every  moral  or  legal  obligation  incurred  by  him. 

In  the  second  place,  the  contract  of  the  surety  is  to  pay  the 
debt  of  another,  and  t^at  other  becomes,  when  the  surety  pays 
his  debt,  a  debtor  to  the  surety,  who  is  immediately  entitled 
to  sue  him.  Of  course,  it  ia  a  part  of  this  contract,  that  the 
surety  shall  have  the  right  tp  pay  the  debt  at  any  time,  in  order 
to  sue  the  principal  debtor.  If  the  creditor  refuses  to  receive 
the  money,  the  surety  is  just  as  much  prevented  from  having 
his  legal  remedy,  as  if  the  creditor  had  given  time  to  his  prin- 
cipal debtor. 

The  authorities  are  all  clear  to  the  point,  that  the  surety 
has  no  recourse  against  the  principal  until  after  he  bas  paid 
the  debt  And  it  is  clear  that  if,  under  the  circimistances  of 
this  case,  after  the  tender  by  Josephi,  Josephi  had  sued  Lewis, 
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his  principal  debtor,  Lewis  could  have  recovered  on  the  ground 
that  Josephi  had  nevpr  paid  anything  to  his  use  and  nan  conr 
dat,  that  he  ever  would  be  obliged  to.  (See  Shepard  v.  Ogden, 
2  Scammon,  260;  The  Hampshire  Manufacturers'  Bank  v. 
David  P.  Billings,  Administrator,  17  Pick.  87 ;  6  Bacon's  Abr. 
Tender  H,  2 ;  Harhert  v.  DumorU,  3  Indiana,  346.) 

In  the  case  of  Baker  v.  Briggs,  8  Pick,  121,  it  was  held 
that  where  a  creditor  had  by  mistake  represented  to  the  surety 
that  the  debt  was  paid,  the  surety  was  discharged. 

This  case  also  goes  much  further  than  the  case  at  bar.  No 
injury  was  shown  to  the  surety.  He  had  not  tendered  the 
money.  He  had  lost  no  legal  right  But  the  mere  fact  that 
he  was  given  to  understand  that  the  debt  was  paid,  discharged 
him.  (See,  also.  Commonwealth  v.  VandersKce,  8  Ser?.  & 
Rawle,  457;  Leichtenthaler  v.  Thompson,  13  Serg.  &  Rawle, 
157.) 

The  authorities  are  clear  to  the  point  that  the  slightest  ex- 
tension, even  for  a  day,  or  an*  hour,  discharges  the  surety.  In 
this  case  there  must  be  a  delay,  greater  or  less,  according  to 
circumstances.  It  may  be  for  a  week,  or  it  may  be  for  an  hour. 
But  we  have  found  no  authority  to  the  point  that  a  delay  must, 
in  order  to  discharge  a  surety,  be  longer  or  shorter. 

But  even  this  tender  into  Court  would  not  be  a  payment  to 
the  plaintiff,  after  he  had  refused  it>  such  as  to  give  the  surely 
a  right  at  law  against  the  debtor.  The  debtor  might  set  up  still 
that  his  money  had  not  been  paid  to  plaintiff;  that  plaintiff 
had  refused  it;  that  it  never  had  come  into  plaintiff's  hands. 
The  authorities  are  clear  that  such  a  payment  would  not  oper- 
ate as  an  assignment  of  the  judgment,  so  that  the  surety  would 
have  no  right  to  use  that  remedy.  Evidently,  no  one  can  force 
a  man  to  accept  money  who  will  not  take  it,  and  the  only 
contract  of  the  surety  is  to  pay  to  the  plaintiff.  If  plain^ 
tiff  refuses  to  take  the  money  out  of  Court,  would  not  the 
surety  have  a  right  to  withdraw  it?  Whose  money  would  it 
be  until  accepted  t  Evidently  not  plaintiff's,  f .  r  he  has  refused 
to  receive  it;  nor  the  debtor's.  It  is  still  the  surety's.  And 
the  debtor  might  set  up  that  the  surety  had  never  paid  any- 
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tbing  on  his  account;  that  he  had  only  tendered  it;  that  it 
might  never  be  accepted 

8.  M.  Wilson,  and  /.  P.  Eoge,  for  Eespondent 

*A  tender  does  not  ftdr  or  extinguish  the  deht,  for  the 
debtor  is  still  liable  to  pay  it  whenever  he  is  required  to  do 
BO."  (Chittjron  Con.  694;  Dixon  v.  Clark,  6  0.  B.  365- 
377;  Wcistell  v.  AtUri^on,  3  Bing.  290.) 

But  it  is  urged  that  "the  contract  of  the  surety  is  to  pay 
the  debt  of  another,  and  that  other  becomes,  when  the  surety 
pays  the  debt,  a  debtor  to  the  surety  —  who  is  immediately 
entitled  to  sue  him;'^  that  the  refusal  to  receive  the  money 
prevents  this  remedy,  and  that  therefore  the  surety  should  be 
discharged. 

It  might  be  a  sufficient  answer  to  this  to  say,  that  a  surety 
has  several  remedies.  The  books  are  full  of  eases  where  the 
remedies  of  a  surety  are  spoken  of  and  distinctly  specified. 
The  subject  is  elaborately  treated,  not  only  in  the  reported 
cases,  but  in  the  text  books. 

The  same  reasoning  resorted  to  by  the  learned  counsel  for 
the  appellant  in  this  respect,  has  been  often  before  resorted 
to  on  the  subject  of  the  failure  of  a  creditor  to  sue  a  solvent 
principal,  when  requested  by  the  surety  and  when  subse- 
quently the  principal  has  become  insolvent.  The  cases  of 
Pain  V.  Packard,  18  Johns.  174,  and  King  v.  Baldwin,  17 
Johns.,  are  based  on  the  same  specious  but  unsound  views. 
They  were  repudiated  in  New  York,  in  Herrick  v.  Borst,  4 
ffin,  650 ;  and  in  California,  in  Humphreys  v.  Crane  et  al.,  6 
CaL  175 ;  and  in  Hartmaai  v.  Burlingatne,  9  Cal.  591. 

When  the  creditor  refused  the  tender,  the  surety  had  Mb 
remedy  in  a  Court  of  equity  to  compel  a  recovery  of  the 
debtor. 

"It  is  now  considered  as  a  settled  rule  (see  the  cases  re- 
ferred to  in  King  v.  Baldwin,  2  Johns.  Ch.  R.  562,  and  3  Meri- 
vale,  579)  that  a  surety  may  resort  to  chancery  if  he  appre- 
hends danger  from  the  creditor's  delay,  and  compel  the  credi- 
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tor  to  sue  the  principal  debtor,  though  probably  he  must 
indemnify  the  creditor  against  the  consequences  of  risk,  delay, 
and  expense,*'     {Hayes  v.  Ward,  4  Johns,  Ch,  R  132.) 

See  the  numerous  authorities  cited  and  commented  on  in 
that  case  by  Chancellor  Kent;  also,  1  Story's  Eq.  Juris.  Sec. 
639,  and  cases  cited;  NesbUt  v.  Smith,  2  Bro.  Ch.  R  682,  and 
numerous  cases  collected  in  note  a. 

We  may  say  of  this  defense  here  what  was  said  by  Mr, 
Justice  Cowen,  in  HerricJc  v.  Borst,  4  Hill,  171:  "What 
principle  such  a  defense  could  have  found  to  stand  on  in  any 
Court,  it  is  difficult  to  see.  It  introduces  a  new  term  into  the 
creditor's  contract/' 

If  Josephi  "  apprehended  danger  from  the  creditor's  delay,** 
why  did  he  not  resort  to  his  remedy  to  compel  an  action  and 
recovery?  His  defense  shows  that  the  debtor  was  not  only 
solvent,  but  that  he  was  here  within  the  jurisdiction  of  the 
Court.  Having  himself  waited  until  insolvency  took  plaoe^ 
can  he  visit  the  loss  on  the  creditor  ? 

In  all  cases  where  •  sureties  are  discharged  by  reason  of 
some  act  of  the  creditor,  they  are  discharged  independently 
of  the  injury  which  the  act  may  have  caused. 

Where  the  creditor  gives  time  to  the  principal  beyond  the 
terms  of  the  contract,  that  act  of  the  creditor  discharges  the 
surety,  without  regard  to  the  result  —  it  discharges  him  even 
when  at  the  termination  of  the  new  credit  the  principal 
debtor  still  remains  solvent  It  is  like  the  case  of  failure  to 
make  demand  of  an  indorsed  promissory  note,  or  neglect  to 
give  notice  of  demand  and  non-payment.  The  indorser  is  dis- 
charged thou^  he  may  not  in  fact  have  suffered  the  least 
injury.  The  allegation  of  the  result  of  the  refusal  to  accept 
the  tender,  is  therefore  without  any  legal  or  logical  force  what- 
ever, for  the  defense  must  be  determined  upon  the  act  of  the 
creditor,  independently  of  the  result.  The  legal  influence 
which  a  tender  exerts  has  been  already  shown,  as  well  as  the 
remedies  of  the  surely  in  a  Court  of  chancery. 

The  surety  has  a  remedy  under  section  five  hundred  and 
twenty-seven  of  the  Practioe  Act,  which  expressly  provides 
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that  an  action  may  be  brought  *^  against  two  or  more  perscms. 
for  the  purpose  of  compelling  one  to  satisfy  a  debt  due  to  the 
other^  for  which  the  plaintiff  is  bound  as  security." 

So  also  under  section  two  hundred*  and  eight  of  the  Practice 
Act  the  money  might  have  been  paid  into  Court,  and  the  Court 
would  have  ordered  satisfaction  of  the  judgment  to  have  been 
entered. 

It  will  therefore  be  seen,  that  it  was  not  in  the  power  of 
the  creditor  to  cause  any  loss  to  the  sureties,  for  notwithstand- 
ing his  refusal,  they  surely  had  ample  remedies.  If  he  neg^ 
lected  those  remedies  until  bis  chance  for  indemnity  is  gone, 
he  cannot  visit  the  result  of  his  neglect  on  the  creditor — he 
cannot  ask  that  the  debt  due  from  him  to  the  creditor  shall  be 
forfeited. 

It  will  be  noticed  that  the  action  is  brought  upon  the  writ- 
ten undertaking  of  Josephi  and  Reese,  in  which  Lewis  did  not 
join.  As  between  Lewis  and  the  signers  of  the  undertaking, 
there  might  have  been  the  relation  of  principal  and  surety, 
bat  as  between  the  plaintiff,  Maguire,  and  Josephi  and  Eeese, 
the  two  latter  were  principals.  By  the  terms  of  the  under- 
taking, they  do  not  agree  to  pay  if  Lewis  does  not  They  do 
not  guaranty  the  payment.  They  absolutely  and  for  them- 
selves, and  primarily  promise  to  pay  "  to  plaintiff  upon  demand 
the  amount  of  the  said  judgment,"  etc 

It  is  precisely  like  an  undertaking  on  appeal,  and  ^^  an  under- 
taking on  appeal  is  an  independent  contract  on  the  part  of  the 
nireties,  in  which  It  is  not  necessary  that  the  appellants  should 
uiite.''     (Curtis  v.  Bichett  et  al.  9  CaL  38.) 

It  is  plain  that  the  appellant  is  a  principal  as  to  the  respon- 
dent— Lewis  would  not  be  a  proper  party  to  this  suit  Were 
he  joined,  and  it  were  alleged  in  the  complaint  that  he  is 
principal  and  Josephi  a  surety,  it  would  be  a  misjoinder  for 
which  a  demurrer  would  lie^  and  the  matter  would  likewise  be 
ttricken  out  as  irrelevant 

That  Josephi  and  Beese  are  principals  on  the  undertaking 
80  far  as  the  respondent  is  concerned,  though  they  may  be 
nuetieB  as  between  themselves  and  Lewlsy  see  Humphreys  v. 
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Crane  et  al.  6  Cal.  175;  Avd  v.  Magruder,  10  Id.  288-9; 
Hunt  V.  Adams,  5  Mass.  361 ;  United  States  v.  Cushman,  3 
Summer,  436;  Suydam  v.  WestfaU,  2  Denio,  204;  Hunt, 
Administrator  v.  Adams,  Q  Mass.  522. 

We  respectfully  submit,  that  on  principle  and  authority,  the 
judgment  below  should  be  affirmed. 

By  the  Courts  Sawybb,  J* 

John  Maguire  sued  H.  M.  Lewis,  and  attached  his  property. 
Lewis  gave  an  undertaking  in  the  sum  of  one  thousand  three 
hundred  and  thirty-four  dollars,  executed  by  defendant, 
Josephi,  and  one  Michael  Eeese,  as  sureties,  in  pursuance  of 
section  one  hundred  and  thirty  seven  of  the  Practice  Act,  and 
thereupon  obtained  an  order  releasing  the  goods  from  the  attach- 
ment On  the  10th  day  of  January,  1863,  Maguire  recovered 
judgment  against  Lewis  for  the  sum  of  one  thousand  and  four 
dollars  and  fifty-six  cents  debt,  and  one  hundred  and  eight 
dollars  and  ninety-five  cents  costs,  and  the  sureties  thereby 
became  liable,  on  their  undertaking,  to  pay  the  judgment. 
The  judgment  and  undertaking  were  assigned  to  plaintifP  on 
the  7th  of  May,  1863.  This  action  is  brought  upon  the  under- 
taking, to  recover  of  Josephi  the  amount  of  the  judgment  and 
costs  recovered  against  Lewis. 

The  answer  allies,  as  matter  of  defense,  that  on  the  21st 
day  of  January,  1864,  the  defendant,  Josephi,  tendered  to 
Maguire,  and  far  him  to  the  plaintiff,  who  was  then  Maguire's 
attorney,  the  sum  of  one  thousand  one  hundred  and  twenty- 
one  dollars,  which  was  at  that  time  the  full  amount  of  the 
judgment,  interest  and  costs,  in  payment  of  said  judgm.ent, 
and  that  said  Maguire  then  and  there  refused  to  receive  it; 
that  at  the  time  of  said  tender  said  Lewis  was  solvent,  and 
able  to  pay  said  judgment,  and  was  within  the  jurisdiction  of 
the  Court;  that  if  said  Maguire  had  accepted  said  money,  so 
tendered,  the  said  defendant  might  have  recovered  from  said 
Lewis,  the  amount,  so  offered  to  be  paid  on  said  judgment; 
that  after  the  said  tender,  and  before  the  oonmiencement  of 
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this  suit,  the  said  Lewis  became  wholly  insolvent,  and  he  has 
ever  since  been,  and  he  still  is  insolvent  and  unable  to  pay 
said  sum  or  any  part  thereof  to  said  defendant,  in  case  said 
defendant  should  now  be  compelled  to  pay  the  same;  of  all 
which  plaintiff  had  notice  before  the  assignment  By  reason 
of  the  premises,  defendant  claims  that  he  became  discharged 
from  all  liability  on  his  undertaking. 

The  Court  refused  to  permit  defendant  to  introduce  evidence 
in  sap3)ort  of  said  allegations  contained  in  the  answer,  and,  or 
motion  of  plaintiff,  rendered  judgment  on  the  pleadings  for 
one  thousand  three  hundred  and  twelve  dollars  and  twenty- 
nine  cents,  to  all  of  which  defendant  excepted. 

The  question  is  whether  the  surety  was  discharged  by  the 
tender  of  the  amoimt  due  on  the  judgment,  and  the  refusal  of 
Maguire  to  accept  it,  under  the  circumstances  stated  in  the 
answer? 

We  think  he  was.  No  authority  has  been  cited  on  either 
side — and  we  have  not  been  able  to  find  one — in  which  the 
precise  point  involved  in  this  case  was  decided,  or  discussed. 
There  can  be  no  doubt  that  the  contract  is  essentially  one  of 
surety.  The  defendant  undertook,  without  any  valuable  con- 
sideration moving  to  himself,  to  answer  upon  certain  contin- 
gencies for  the  debt  of  another.  True,  he  undertook  to  pay 
the  debt,  upon  the  happening  of  the  contingency,  and  in  this 
sense  it  was  his  own  contract — his  own»  debt — and  it  became 
his  duty  to  pay  it;  but  so  it  is  in  every  other  case  of  surety- 
ship. The  rights  of  the  parties  must  be  determined  upon  the 
general  principles  of  law  applicable  to  contracts  of  sureties. 

If  the  creditor  enters  into  a  valid  agreement  to  extend  the 
time  of  payment,  without  the  assent  of  the  surely,  the  surety 
is  discharged  It  varies  the  contract  to  the  prejudice  of  the 
surety,  for  the  reason  that  it  'deprives  the  surety  of  the 
power  of  paying  the  debt,  and  immediately  calling  upon  his 
principal."  {Huffman  v.  HuLhert,  18  Wend.  376.)  So,  if 
without  the  assent  of  the  surety,  he  makes  a  valid  contract 
with  the  principal  debtor  not  to  sue,  the  surety  will  be  dis- 
charged; for  although  this  will  not  prevent  the  debtor  from 
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at  once  paying  the  debt^  and  tben  calling  npon  the  principal, 
or  prevent  the  creditor  from  suing,  yet,  in  the  language  of  Lord 
Chancellor  Truro,  in  Owen  v.  Horrum,  3  Eng.  L.  and  Eq.  R.  112, 
the  "  liability  to  such  action  (an  action  for  breach  of  the  agree- 
ment not  to  sue)  has  a  tendency  to  operate  on,  and  to  fetter 
the  discretion  of  the  creditor  in  determining  whether  to  aue  or 
not"  Such  a  contract  presents  a  motive  to  the  creditor  to 
violate  his  duty  to  the  surety,  to  proceed  promptly  against 
the  principal,  and  is  itself  a  breach  of  duty,  tending  to  the 
prejudice  of  the  surety,  which  the  law  will  not  tolerate*  (See 
also  Harbert  v.  Dumontj  3  Ind.  346.) 

So  where  the  means  of  satisfying  the  debt  subsequently 
come  into  the  hands  of  the  creditor,  and  he  does  not  avail  him- 
self of  such  means,  but  parts  with  them  without  the  knowl- 
edge or  consent  of  the  surety,  the  surety  is  discharged. 
Baker  v.  Briggs,  8  Pick..  121;  Hayes  v.  Ward,  4  John.  C!h, 
122;  8  Sergeant  &  Rawle,  467;  18  Serg.  &  Rawle,  157.) 
Under  these  authorities,  certainly  a  tender  by  the  principal 
debtor,  and  a  refusal  by  the  creditor  to  accept  the  money, 
would  discharge  the  surety;  but  simply  because  the  interests 
of  the  surety  may  be  prejudiced  by  sudi  refusal. 

The  discharge  of  the  surety  in  the  cases  named  rests  on  the 
principle,  that  it  is  the  duty  of  the  creditor,  so  far  as  he  can, 
consistently  with  the  security  of  his  own  rights,  to  protect 
the  interests  of  the  surety  as  well  as  his  own.  The  law 
requires  the  creditor  to  act  in  the  utmost  good  faith  toward 
the  surety,  and  will  not  permit  him  to  do  anything  that  will 
unnecessarily  tend  to  prejudice  his  interests.  The  creditor 
will  certainly  not  be  permitted  to  place  obstacles  in  the  way 
of  the  surety,  which  tend  to  hinder  him  in  the  pursuit  of  such 
remedies  as  are  guaranteed  to  him  by  the  law.  The  surety 
is  entitled  to  pay  the  debt^  and  thereby  at  once  acquire  the 
right  to  proceed  against  the  principal.  This  is  a  right  which 
the  law  gives  him,  and  it  is  on  the  ground  that  he  has  this 
simple  and  efficient  remedy,  that  it  has  been  held  in  many 
States,  that  where  the  surety  has  requested  the  creditor  to 
proceed  against  the  principal  debtor,  and  the  ere£tor  has 
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refuaed  to  do  80,  and  afterward  the  debtor  becomes  insolvent, 
the  surety  is  not  thereby  discharged.  (Parson's  Com.  Law, 
69.)  The  ri^t  of  the  surety  to  pay  the  debt  and  at  once 
proceed  against  the  principal,  was  recognized  in  this  State  in 
Humphreys  v.  Crane,  6  Cal.  173 ;  Hartman  v.  Burlingame,  9 
CaL  561;  WlUHng  v.  Clark,  17  Cal.  410;  and  Dam  v.  Cor- 
duan,  24  Cal.  157. 

If  it  is  the  legal  right  of  the  surety  to  pay  the  debt,  and  at 
once  proceed  against  the  principal  debtor,  it  necessarily  fol- 
lows, that  he  is  entitled  to  have  the  money  accepted  by  the 
creditor,  in  order  that  he  may  proceed.  It  is  the  duty  of  the 
creditor  to  receive  it,  and  a  gross  violation  of  duty  and  good 
faith  on  his  part  to  refuse,  thereby  interposing  an  insurmount- 
able obstacle  in  the  way  of  the  pursuit  by  the  surety  of  his 
most  prompt  and  efficient  remedy. 

In  the  language  of  appellant's  cotmsel,  "  It  is  as  much  the 
right  of  the  surety  to  pay  as  of  the  creditor  to  receive;  it  is 
the  duty  of  the  surety  to  discharge  the  debt,  but  it  is  also  the 
duty  of  the  creditor  to^  suffer  it  to  be  discharged."  Upon  pay- 
ment to  the  creditor,  the  surety  is  entitled  immediately  to 
enforce  payment  from  the  principal,  and  the  law  imposes  upon 
the  creditor  the  obligation  not  to  interpose  any  obstacle  to  the 
immediate  exercise  of  this  right.  But  without  payment  the 
surety  cannot  recover  against  the  principal.  If  the  creditor 
refuses  to  receive  the  money  when  tendered,  he  as  effectually 
prevents  the  surety  from  promptly  pursuing  his  most  efficient 
remedy,  as  he  would  by  entering  into  a  valid  contract  with 
the  ddbtOT  to  extend  the  time  of  payment  The  reason  why 
a  valid  contract  between  the  creditor  and  principal  to  extend 
the  time  of  payment  discharges  the  surety,  is,  as  we  have  seen, 
because  the  creditor  by  his  further  contract  places  an  obstacle 
in  the  way  of  prompt  and  efficient  action  on  the  part  of  the 
aurety  to  protect  his  interest.  The  principle  applies  here 
with  equal  force.  The  obstacle  in  either  case  is  insurmount- 
able, and  the  obstruction  is  placed  in  the  way  of  the  remedy 
by  the  act  of  the  creditor,  and  against  the  will  of  the  surety. 
It  18  no  argument  against  the  views  taken,  that  the  defend- 
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ant  had  another  remedy  under  section  five  hundred  and  twenty- 
seven  of  the  Practice  Act^  which  authorizes  an  action  to  be 
brought  '^  against  two  or  more  persons,  for  the  purpose  of  com- 
pelling one  to  satisfy  a  debt  due  to  the  other,  for  which  the 
plaintiff  is  bound  as  security."  This  remedy  is  more  compli- 
cated, and  less  prompt  and  efficient  By  paying  the  debt,  the 
surety  could,  in  a  case  like  the  one  under  consideration,  at 
once  take  out  an  attachment,  and  thus  secure  himself  against 
a  solvent  party.  The  circumstances  of  the  debtor  might  re- 
quire prompt  action.  An  hour's  delay  might  defeat  the  surety's 
purpose,  and  an  attachment  might  be  the  only  remedy  ade- 
quate to  the  occasion.  At  all  events,  he  is  entitled  to  pursue 
any  remedy  which  the  law  affords  him  without  hindrance  from 
the  creditor. 

In  the  case  of  the  New  Hampshire  Mamifacturers'  Bank  v. 
Billings,  17  Pick.  89,  precisely  the  same,  defense  was  set  up 
by  special  plea,  as  is  relied  on  in  this  case.  The  counsel  for 
plaintiff  did  not  even  demur  to  the  plea  as  insufficient,  but 
replied  new  matter  in  avoidance,  to  the  effect  that  at  the  time 
of  the  tender  a  suit  had  been  commenced  against  the  principal 
debtor,  and  costs  incurred,  for  which  the  surety  was  liable; 
and  that  he  did  not  tender  enough  to  cover  the  costs,  nor  offer 
to  indemnify  the  creditor  for  costs  in  that  suit;  that  the  cred- 
itor offered  to  receive  the  money  if  the  surety  would  also  pay 
the  costs  and  indemnify  him,  which  the  surety  refused  to  do 
There  was  a  demurrer  to  the  replication.  The  Court  expressed 
no  intimation  that .  the  plea  of  tender  was  not  good,  but 
assumed  it  to  be  so^  and  held  the  matter  set  up  in  the  replica- 
tion to  be  a  sufficient  answer  thereto.  The  implication,  so  far 
as  any  arises  out  of  the  case,  is,  that  the  plea  waa  regarded  as 
good. 

In  the  case  of  Perre  v.  Castro,  14  CaL  519,  cited  by  respon- 
dent to  show  that  no  such  effect  as  is  claimed  follows  a  tender, 
the  question  was,  whether  a  tender  aftar  what  was  formerly, 
in  England,  significantly  called  the  law  day  of  the  mortgage, 
.discharged  the  mortgage.  The  Court,  in  holding  that  it  did 
not,  after  the  passage  ^^it  woidd  be  very  harsh  to  hold  that 
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the  debt  is  lost -^  the  general  effect  of  losing  the  security/' 
cited  by  counsel,  add  the  following:  '^by  a  mere  refusal  at  a 
particular  moment  to  receive  it — that  refusal  induced,  too,  as 
it  might  be  by  a  variety  of  circumstances  morally  excusing  it, 
or  at  least,  not  grossly  violaiive  of  anff  positive  duly,  aim  pro- 
ductive of  little  or  no  injury  to  any  one,*'  In  the  case  we  are 
now  consideringi  taking  the  answer  to  be  tru^  the  refusal  was 
"grossly  violative  of  a  positive  duty,"  which  will  result,  in  all 
probability,  in  {he  loss  of  the  entire  amount,  which  the  surety 
may  be  called  upon  to  pay. 

But  even  in  Perre  v.  Castro,  the  well  established  rule  at 
comnLon  law  that  a  tender,  on  the  law  day  discharges  the  mort- 
gage, was  not  controverted.  The  reason  why  a  tender  after 
the  law  day,  at  common  law,  did  not,  in  England,  also  dis- 
charge the  mortgage,  was,  because  the  mortgage  was  a  con- 
veyance upon  condition,  and  by  a  breach  of  the  condition  by 
n(Hi-payment  upon  the  day,  tlft  oooiveyance  became  absolute, 
and  nothing  short  of  a  reconveyance  would  revest  the  title  in 
the  mortgagor-  The  Court,  in  Perre  v.  Castro,  gave  another 
reason  why  it  is  inequitable  that  a  tender  after  the  law  day 
should  not  discharge  the  mortgage,  viz:  "The  debtor  is  as 
much  in  default  for  not  paying  when  the  debt  is  due,  as  the 
creditor  is  in  default  for  not  receiving  the  money  afterward 
when  offered." 

In  a  very  late  case  in  New  York,  (Eortright  v.  Cady,  21  N. 
T.  348,)  this  question  has  undergone  a  thorough  re-examina- 
tion, both  upon  principle  and  authority,  and  the  Court  there 
hold  that  in  that  State,  a  tender  after,  as  well  as  on,  the  law 
day  discharges  the  mortgage.  And  it  was  put  upon  the  ground 
that,  in  lITew  York,  a  mortgage  is  merely  a  security,  and  passes 
no  title  to  the  mortgagee,  and  a  payment  at  any  time  discharges 
the  mortgage,  and  no  reconveyance  is  necessary  to  revest  the 
title  in  the  mortgagor;  hence  the  reason  for  the  distinction 
between  payments  on,  and  after  the  law  day  adopted  in  England 
does  not  operate  in  New  York. 

It  is  true  that  a  tender  by  the  principal  debtor  does  not  dis- 
charge the  debt,  and  he  is  bound  to  keep  his  tender  good,  and 
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be  ready  to  pay  over  the  money  which  belongs  to  the  creditor 
-whenever  the  creditor  calls  for  it.  But,  then,  he  loses  nothing, 
and  is  only  put  to  the  slight  inconvenience  of  keeping  the 
money.  But  there  are  substantial  reasons  why  a  tender  should 
oper^  as  a  discharge  of  a  mortgage,  or  surety,  which  do  not 
apply  to  the  debtor  personally.  To  continue  a  mortgage  on 
foot  after  a  tender,  might  tie  up  the  mortgaged  property  and 
greatly  embarrass  the  mortgagor  in  its  full  enjoyment,  by  pre- 
venting a  sale  or  'mortgage  for  other  purposes,  and  thus  great 
damage  might  result  to  him.  So  also  in  the  case  of  a  surety, 
a  refusal  to  take  the  money  when  tendered  might  obstruct  the 
surety  in  pursuing  his  remedy  against  the  principal,  and  in 
addition  to  the  small  inconvenience  of  preserving  the  money 
for  the  creditor,  result  in  its  entire  loss  to  the  surety. 

We  think  the  Court  erred  in  rejecting  the  evidence  offered 
4>y  the  defendant,  and  in  entering  judgment  on  the  pleadings. 

Judgment  reversed  and  catise  remanded  for  further  pro- 
oeedings. 

Shafteb^  J.y  ooncumng: 

I  concur  in  the  reversal,  without,  however,  fully  accepting 
^at  portion  of  the  general  reasoning  which  relates  to  the 
effect  of  a  tender  to  discharge  a  mortgage. 


JAMES  FULLER,  MARY  F.  GOUGH,  and  hbb  Husbakd 
RICHARD  J.  GOUGH  v.  GEO.  K  FERGUSON  et  ala. 

GBAifT  TO  A  Husband  of  a  Lot  in  a  Puiblo. — ^By  the  Mexican  law  In  Cali- 
fornia before  Ite  cession  to  the  United  States,  the  grant  of  a  lot  In  a  pueblo 
made  bj  an  alcalde  to  a  married  man.  Tested  the  title  In  the  husband  aa 
his  separate  property. 

IfoNBT  BABNBD  BT  Wifb's  Labob. —  By  the  Mexlcsn  law,  money,  the  fmit 
of  the  wife's  indiyidnal  labor,  became  the  community  property  of  the  hnaband 
and  wife. 

FaoPEBTY  ACQiHRiD  BT  HusBAND  AND  WiFi. —  By  the  Mexican  law  In  force 
4n  California  prior  to  its  acqnisitlon  by  the  United  SUtes,  all  property 
acquired  by  husband  and  wlfS  during  the  marriage  and  while  llTing  togetlMr, 
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vhether  acquired  by  lucratlye  or  onerous  title,  and  that  acquired  bgr  iltber 

of  them  by  onerone  title,  belonged  to  the  eommnnlty. 
I&vi— By  the  Mexican  law  in  force  in  California  before  its  cession  to  the 

United  States,   property  acquired  by  either  husband  or  wife  while  living 

together,  by  lucrative  title  solely,  constltiited  the  property  of  the  party 

miking  the  acquisition. 
PiopRTT  FuscuASBD    WITH    MoifiT   BAaNTO   BT   WiFB. —  By    the    Same    law, 

property  acquired  by  the  husband  alone  by  onerous  title,  though  the  money 

paid  as  a  consideration  was  earned  by  the  wife's  individual  labor,  became  the 

wparate  property  of  the  husband. 
Paitnesshif  bbtwbbn  Husband  and  Wira. —  By  the  law  of  Mexico  in  for^ 

la  California  before  Its  cession  to  the  United  States,  the  partnership  relation 

existed  between  the  husband  and  wife  In  all  property  acquired  by  the  spouses 
by  their  labor,  and  In  the  income  of  the  individual  property  of  either,  aad 
in  the  gains  of  the  husband  by  the  exercise  of  a  profession  or  office,  and  also 
in  the  gains  from  the  money  of  the  spouses,  although  the  capital  was  the 
■epartte  property  of  one  of  them.  . 
GoiTTBOL  OP  Pabtnbbbhip  Pxopbbtt  by  Husband. — ^By  the  Mexican  law,  the 
husband  alone  could  manage  or  administer  the  property  of  the  partnership, 
tnd  he  oould  sell  or  dlsp^^ie  of  it  as  he  deemed  proper,  provided  he  did  so 
withoDt  intent  to  Injure  the  wife. 
^"m^ict  BcrwBBN  Husband  and  Wifb. —  By  the  Spanish  and  Mexican  law, 
the  husband  and  wife  were  considered  so  far  separate  persons  that  the 
Mntraet  of  purchase  and  sale,  and  any  other  onerous  contract  entered  into 
lictween  them,  was  ralid,  and  the  wife  needed  no  authority  or  consent  of  ttai 
hnshtnd  when  dealing  with  him,  other  than  that  Implied  from  the  t]*ans- 
•«tIon  itself, 
WtFi'8  ixnsBST  IB  CoMMimiTT  PBOFtBTT. — ^By  the  Spanish  and  Mexican 
Jaw,  to  the  wife  Is  imparted  during  the  marriage  a  flctttlovs  and  rerocable 
dominion  and  possession  of  one  half  the  property  ahe  acquires  with  h^ 
hnsband,  which  dominion  and  possession  she  cannot  assert  during  the  mar- 
^^\  bet  after  his  death  she  becomes  the  absolute  owner  of  the  one  half 
which  he  leares,  in  the  manner  prescribed  by  law  between  conventional 
^rtnert. 
lAiia-.B7  the  Spanish  and  Mexican  law,  If  the  husband,  while  the  conjugi^ 
relation  existed,  obtained  a  grant  of  a  lot  to  him  in  a  pueblo  from  the 
Alcalde,  and  used  money  belonging  to  the  community,  but  acquired  by  the 
bdlTldnal  Ubor  of  the  wife,  to  pay  the  municipal  fees,  the  wife  held  his 
^tate  charged  for  one  half  this  money,  though  its  payment  could  not  be 
enforced  during  the  marriage,  and  It  waa  competent  for  the  husband  during 
^e  marriage  to  render  the  wife  an  equivalent  for  her  Interest  in  this  mon^ 
^  toignlng  her  half  the  lot  In  satisfaction  thereof,  and  the  assignment  or 
^^^hsfer  vested  In  the  wife  a  legal  title  to  the  part  thus  assigned. 
DoBATioM  BT  HuSBABD  TO  WiFB. —  By  the  Moxlcan  law  In  force  In  California 
^n%  its  acquisition  by  the  United  9tates,  the  husband  oould  make  a  dona- 
ttoh  to  the  wife  during  marriage  of  a  portion  of  the  community  or  his 
"^I^rate  property,  and  the  donation  was  not  void  but  only  voidable ;  and 
tt  hot  revoked  before  the  death  of  the  donor,  and  the  donee  survived,  the 
^^tloD  became  Irrerocable. 
'^'*"®  IXBTBUM BNTS.— If  the  rocord  discloses  the  fact  that  a  written  in- 
'^'UBent  hitroduced  In  evidence  in  the  Court  below  was  a  forgery,  the  ob- 
S^ctleo  may  be  raised  In  the  appellate  Court,  although  the  point  was  aoC 
>id«  la  the  Court  below. 
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Appsai.  from  the  District  Court,  Twelfth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Courti 

Bennett  £  Love,  for  Appellants. 

Only  two  questions  can  possibly  arise  under  the  Mexican 
law  on  the  verdict  One  is,  what  interest  in  the  lot  granted. 
Fuller,  the  husband,  took  under  the  grants?  We  maintain 
that  Fuller  took  the  land  granted  as  his  sole  and  separate 
estata  He  held  it  the  same  as  if  he  had  owned  it  before 
marriage.  He,  therefore,  could  dispose  of  it  in  the  same  way, 
and  only  in  the  same  way,  in  which  he  could  dispose  of  any 
other  property  which  he  owned  separately,  and  not  in  com- 
mon with  his  wife.  And  the  jury  have  found  that  the  only 
way  in  which  he  undertook  to  dispose  of  any  portion  of  his 
interest  was  by  the  division  between  himself  and  wife  spoken 
of  by  them. 

And  Febrero  alleges  as  the  sixth  ground  on  which  a  parti- 
tion of  land  may  be  annulled  the  very  condition  of  things  under 
which  this  partition  was  made  by  Fuller.  He  says  in  treat- 
ing of  partition  of  lands,  (Febrero,  Vol.  5,  p.  500,  Sec.  18)  : 
^^And  the  sixth  cause  for  which  partitions  can  be  assailed  and 
rescinded  is,  by  reason  of  their  having  been  made  with  one 
who  was  not  an  heir  by  any  title."  And  in  the  same  section 
he  gives  the  reason,  saying,  '^  because  the  mistake  takes  away 
the  consent  and  prevents  the  acquisition  of  ownership.'' 

This,  it  appears  to  us,  is  all  that  is  necessary  to  be  said  so 
far  as  concerns  the  Mexican  law.  By  that  law  a  partition  of 
property  not  held  in  conmion  is  a  nullity.  The  jury  have 
found  a  partition,  or  which  is  the  same  thing,  a  division.  The 
facts  of  the  case  show  the  property  so  partitioned  or  divided 
to  have  been  not  common  property  of  Fuller  and  wife,  but  the 
separate  property  of  Fuller,  and  therefore  the  partition  is  a 
nullity. 

In  the  first  place,  these  fees,  though  earned  by  Mrs.  Fuller, 
yet  being  earned  by  her  during  coverture,  became  the  com- 
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mon  property  of  the  commtmitj,  just  the  same  as  if  they  had 
been  earned  by  Fuller  himself.  This  is  not  disputed.  Being 
common  property,  these  fees  constituted  no  claim  in  favor  of 
Mrs.  Fuller,  either  against  the  common  estate  or  against  the 
separate  estate  of  Fuller.  If  any  claim  whatever  could  arise 
on  account  of  the  payment  of  these  fees,  it  was  a  claim  on 
behalf  of  the  eomnwnity,  and  Fuller,  as  the  husband,  had  the 
entire  control  over  such  daim.  If  due  from  any  one,  or  to 
any  one,  it  was  due  from  or  to  Fuller  himself,  as  such  bus* 
band,  and  he  thus  having  the  sole  chaige,  control  and  disposi- 
tion of  the  common  property,  it  could  in  no  event  be  due  to 
Mrs.  Fuller  individually.  Upon  the  dissolution  of  the  com- 
munity by  the  death  of  either  of  the  parties,  a  daim  might, 
perhaps,  exist  in  favor  of  the  common  estate  against  the  sep- 
arate estate  of  Fuller.  But  no  such  demand  could  exist  until 
the  legal  dissolution  of  the  relation  of  husband  and  wife.  No 
such  legal  dissolution  took  place  during  the  life  of  Fuller — 
much  less  at  any  period  prior  to  the  time  of  the  partition  or 
division  found  by  the  jury.  (See  Schmidt's  Civil  Law,  p.  10, 
Arts.  81,  38 ;  Id.  p.  16,  Arts.  60,  61 ;  Id,  p.  15,  Art.  56 ;  IdL 
p.  267,  Art  1,203.)  And  serioue  difficulties  do  not  constitute 
a  ground  on  which  even  a  separation  from  bed  and  board  can 
be  obtained.  (See  Art.  81,  Sub.  7,  above  cited.)  And  there 
could  be  no  separation  from  bed  and  board  unless  decreed  by 
a  competent  tribunal ;  consent  of  parties  was  not  sufficient.  (See 
Schmidt,  Arts,  above  cited.) 

How,  then,  we  ask,  can  it  be  presumed  or  assumed  that  the 
partition  was  made  in  payment  or  satisfaction  of  a  claim  of 
Mrs.  Fuller,  when  no  such  daim  in  hex  favor  could,  from  the 
law  and  facts  of  the  case,  have  existed  (  When  the  daim,  if 
there  was  any,  must  have  been  on  behalf  of  the  community^ 
and  which,  if  due  at  all,  must  have  been  due  to,  and  under  the 
control  of,  and  could  be  satisfied,  and  the  payment  thereof 
receipted  for  and  acknowledged  by  Fuller  himself,  and  him 
only}  Mrs.  Fuller  had  no  more  authority  to  make  a  settle- 
ment of  a  daim  arising  out  of  the  payment  of  the  municipal 
fees  than  any  other  stranger  would  have  had.    According  to 
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the  theory  of  the  defendants^  Fuller  made  this  partition  in  sat- 
isfaction of  a  debt  due  from  himself  to  himself.  For,  if  any 
indebtedness  existed,  he,  and  not  Mrs.  Fuller,  was  legally  liable 
for  its  payment^  and  he,  and  not  Mrs.  Fuller,  was  the  person 
to  whom  it  was  due  and  payable,  and  the  only  person  who 
could  legally  acknowledge  the  payment  and  satisfaction 
thereof. 

That  Mrs.  Fuller  could  have  had  no  claim  on  account  of  her 
having  earned  the  money  paid  for  municipal  fees,  and  that 
such  claim,  if  any  existed,  was  on  behalf  of  the  community, 
see  Noe  v.  Card,  14  Cal.  606-7,  per  Mr.  Chief  Justice  Field. 

In  the  case  of  Noe  v.  Card,  the  necessary  inference  is,  though 
the  fact  is  not  expressly  mentioned,  that  the  municipal  fees 
were  paid  out  of  community  funds,  as  the  grants  in  these 
cases  were  made  to  married  persons.  Yet  the  Court,  as  it 
would  seem,  deemed  that  fact  of  no  importance,  for  it  is  not 
ev^ti  noticed  in  either  of  the  cases. 

The  case  at  bar  must  not  be  confounded  with  cases  in  which 
property  is  bought  and  paid  for  out  of  community  funds.  In 
such  case,  lands  so  bought  and  paid  for  would  constitute  com- 
munity property,  and  would  belong  to  both  the  spouses  jointly. 
In  our  case,  the  land  granted  is  treated  in  law  as  given  by 
Qovemment  to  the  grantee,  and  not  as  having  been  purchased 
by  him.  Such  is  now  the  settled  law  of  this  State,  whatever 
doubts  may  have  fcmnerly  arisen  on  this  point. 

To  put  the  case  in  the  strongest  Light  in  favor  of  the  defend- 
ants, suppose  Fuller  had  made  a  deed  of  this  land  to  his  wife 
in  consideration  of  her  having  earned  the  nioney  during  cover- 
ture, which  was  paid  for  the  municipal  fees,  can  there  be  any 
doubt  that  such  a  deed  would  have  been  void  as  to  the  credi-^ 
tors  of  Fuller!  No  lawyer  can  hesitate  about  answering  this 
question  in  the  negative.  But  a  deed  void  as  to  creditors 
would  be  equally  void  as  to  the  forced  heira  of  Fuller;  and 
legitimate  diildren  are  forced  heirs.  (Escridie's  Die  Title 
"  Herederos  Forzosos ; "  Croijet  v.  Oaudet,  6  Mart.  O.  S.  524, 
528;  Rachel  v.  Rachel,  4  Louis,  501,  602;  Terrell's  Heirs  v. 
Cropper,  9  Mart  O.  S.  851 ;  5  Louis,  488.) 
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Affdnz  Eyen  on  the  theory  of  the  defendants,  the  plaintifFs 
are  entitled  to  one  half  of  the  property  in  controversy.  This 
position  is  beyond  question,  and  the  reasoning  on  which  it  is 
based  is  unanswerable,  even  upon  the  state  of  facts  supposed 
by  the  defendants. 

The  nQoney  paid  for  the  municipal  fees  was  money  of  the 
community;  consequently  it  belonged  to  Fuller  and  wife  —  as 
much  to  the  one  as  to  the  other.  If  this  lot  was  turned  out 
or  made  over  on  the  partition,  in  payment  or  satisfaction  of 
the  claim,  it  was  in  payment  and  satisfaction  of  a  joint  debt, 
due  to  both  Fuller  and  wife.  The  land  thus  made  over  must 
therefore  belong  to  them  jointly,  or  to  Mrs.  Fuller,  or  her 
grantees,  jointly  with  the  heirs  of  Fuller;  but  the  plaintiffs 
represent  and  stand  in  the  place  of  the  heirs  of  Fuller.  Thus, 
on  the  hypothesis  of  the  defendants,  the  plaintiffs  must  recover 
one  undivided  half  of  the  premises.  From  this  deduction,  we 
hazard  nothing  in  saying  there  is  no  escape. 

Again:  It  is  claimed  by  the  defendants,  without  one  word 
of  proof  to  that  effect,  and  without  any  finding  of  the  jury 
to  sustain  their  position,  that  the  partition  or  division  of  this 
lot  was  made  by  Fuller  to  pay  off,  satisfy,  or  extinguish  the 
claim  which  Mrs.  Fuller  is  supposed  to  have  had  on  the  prop- 
erty by  reason  of  the  payment  of  the  municipal  fees.  It  is  a 
sufficient  answer  to  this  position  of  the  defendants,  that  there 
is  nothing  in  the  verdict  of  the  jury  to  support  it. 

If  Krs.  Fuller  had  any  claim  on  Mr.  Fuller  or  his  estate,  on 
the  ground  of  her  having  earned  the  small  sum  of  twenty-five 
doDars,  which  was  paid  for  the  municipal  fees,  the  verdict  of 
the  jury  shows  nothing  from  which  an  inference  can  be  drawn 
that  this  claim  was  paid  or  satisfied  by  the  partition  or  division. 
How  can  it  be  pretended  that  such  was  the  consideration  for 
the  partition,  when  not  a  word  can  be  found  in  the  verdict 
finding  that  such  claim  on  the  part  of  Mrs.  Fuller  was  paid, 
or  satisfied,  or  extinguished,  by  the  partition  ?  And  as  the 
verdict  does  not  find  the  payment  of  the  claim  of  Mrs;  Fuller 
to  hare  been  the  consideration  for  the  partition,  such  cannot 
be  presumed  to  have  been  the  consideration.  .  . 
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There  having  been,  then,  no  consideration  for  the  act  of 
Fuller,  the  utmost  it  can  be  said  to  have  been  is  a  naked  dona- 
tion. But  children — forced  heirs  —  are  not  bound  by  a  dona- 
tion made  to  their  prejudice.  (Brittain  v.  Richardson,  3  R. 
78,  81 ;  Ludwig  v.  Linderman,  Id.  99.)  Even  if  this  could  be 
considered  a  donation — which  it  cannot  be — the  jury  have  not 
found  the  act  of  Fuller  to  have  been  a  donation.  And  it  can 
be  taken  to  be  nothing  else  than  what  the  jury  have  found  it 
to  have  been :  that  is,  a  partition  or  division. 

Again:  There  is  another  argument  which  completely  dis- 
poses of  this  pretense  of  a  claim  of  Mrs.  Fuller  for  the  muni- 
cipal fees.  If  she  is  to  be  credited  with  the  amount  of  these 
fees  as  between  her  and  Fuller,  on  the  ground  that  they  were 
expended  on  his  separate  estate,  or  paid  out  for  his  sole  benefit, 
then  she  should  equitably,  as  well  as  legally,  be  charged  with 
her  share  of  the  benefit  dervied  from  the  joint  occupation  and 
use  of  such  separate  estate.  From  1887  to  1849  she  lived  on 
the  property,  and  is  justly  chargeable  with  her  share  of  the 
value  of  the  joint  use  and  occupation.  Further,  if  such  claim 
ever  had  a  legal  existence,  and  if  it  has  not  been. satisfied  in  the 
manner  just  mentioned,  it  still  remains  a  subsisting  demand 
against  the  separate  estate  of  Fuller^  and  payment  thereof 
might  be  enforced  by  appropriate  proceedings ;  for,  as  we  have 
seen,  it  was  not  paid  or  satisfied  by  the  partiticm  made  by 
Fuller  as  found  by  the  jury.  But  whether  it  existed  or  not, 
and  whether  its  exists  now  or  not,  can  in  nowise  affect  the 
question  of  title  raised  in  this  case. 

Shafter  dk  Ooold,  also  for  Appellants. 

The  lot  being  acquired  by  gratuitous  title,  became  the  sep- 
arate property  of  the  husband,  even  if  the  wife  had  contributed 
all  the  funds  to  pay  tilie  Alcalde's  fees. 

The  respondents  contend  that  by  this  document  Madame 
Fuller  acquired  one  half  of  the  lot  granted  to  her  husband* 
The  appellants  contend  that  the  document  is  an  absolute  nul* 
lily;  that  the  lot  belonged  to  Fuller  alone^  and  that  a  dimsion 
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of  it  was  impossible.  He  might;  have  sold,  mortgaged,  donated, 
OF  otherwise  conveyed  half  of  it  away,  but  he  could  not 
divest  himself  of  it  by  any  such  process  as  is  called  by  the 
verdict  division,  as  the  very  word  implies  ownership  in  two  oi 
more  persons.  He  did  not  donate  half  of  it  to  his  wife ;  and 
although  he  might  have  gratified  her  whim  or  caprice  by 
signing  this  paper,  possibly  to  silence  her,  for  they  quarreled 
a  good  deal,  he  did  not,  by  this  process,  divest  himself  of  the 
ownership  of  one  half  this  lot 

Fuller  acquired  it  by  an  Alcalde  grant.  The  fees  were  the 
property  of  the  community  between  himself  and  wife.  *  The 
acquisition  being  what  is  known  as  a  gratuitous,  contradistin- 
guished from  an  onerous  title,  the  property  vested  in  the  hus- 
band alone.  This  prijiciple  of  the  Mexican  law  has  been  set- 
tled in  this  State,  and  has  ceased  to  be  the  subject  of  discussion. 
{Noe  V.  Can,  14  CaL  106.) 

Kespondents  rely  principally  upon  the  following  document: 

^Francisco  De  Haro,  Constitutional  Alcalde  of  the  Jurisdiction 
of  San  Francisco: 

"  Juan  Fuller  and  Concepcion  Linares,  both  married  together 
in  the  Eoman  Catholic  religion,  having  a  family,  appeared 
before  me  for  the  purpose  of  obtaining  between  them  the 
right  to  the  lot  of  one  hundred  varas  square  granted  to  them 
by  the  Alcalde,  Mr.  Martinez,  in  the  Town  of  Yerba  Buena, 
having  agreed  upon  the  same  before  me  and  the  assisting  wit- 
nesses to  have  the  same  divided  in  halves,  they  having  paid 
the  fees  arising  therefrom  with  their  work,  there  remains  to 
each  of  them  one  hundred  varas  long  from  north  to  south,  and 
fifty  varas  wide  from  east  to  west  —  they  mutually  agreeing 
upon  their  respective  portions.  And,  for  their  safety,  they  sign 
with  me,  placing  the  sign  of  the  cross,  not  knowing  how  to  sign. 

"  San  Francisco,  Feb.  4,  1838. 

"Francisco  Db  Habc 
"Juan  Puller, 

**WitnMMit  •'CONCBPOION    LlNABBa»       X 

**Blas  Angblino, 

''CiPUAM  SlBfilAN/' 
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Fuller  could  not  owe  his  wife  a  debt  resulting  from  his  use  of 
the  ganancial  funds. 

The  lot  being  his,  by  what  contract  did  he  divest  himself  of 
it?  The  respondents  say  by  that  which  is  embodied  in  the 
document  which  is  to  be  construed.  It  is  not  pretended  that 
this  document  is  a  donation.  It  is,  as  is  contended,  a  commu- 
tative contract,  an  onerous  contract. 

Now,  if  John  Fuller  and  his  wife  have  been  found  to  have 
made  an  onerous  contract,  what  contract  was  it?  There  is, 
under  the  Mexican  system,  no  possibility  of  mating  an  oner- 
ous contract,  unless  the  agreement  be  one  which  may  be  clas- 
sified, or  which,  being  not  susceptible  of  a  distinct  classifica- 
tion, comes  within  the  category  of  innominate  contracts. 
These,  however,  require  a  consideration,  present  and  defined, 
for,  without  it,  they  are  treated,  as  with  us,  as  null  and  void. 

Then,  what  contract  did  John  Fuller  and  his  wife  Concep- 
cion  make? 

We  understand  it  to  be  distinctly  admitted  that  this  docu- 
ment is  not  to  be  considered  as  a  donation.  Certainly  it  has 
none  of  the  characteristics  of  that  contract  There  is  seen 
here  no*  design  to  give.  The  parties  do  not  profess  to  have 
l)oen  moved  by  the  impulses  of  benevolence  or  generosity. 
They  say  they  divide  the  lot.  The  defendants  then  must  show 
that  the  division  of  property  is,  under  the  circumstances  devel- 
oped by  the  record,  valid  and  binding  by  the  Mexican  law. 
When  it  is  dear,  beyond  controversy,  that  the  intention  to 
make  a  certain  contract  is  wanting,  no  Court  will  impute  such 
an  intention  to  parties,  and  thus  make  for  them  a  contract  they 
never  dreamed  of  making  for  themselves. 

But  it  is  contended  that  the  document  may  be  considered  as 
a  giving  in  payment  —  dacion  en  pago, 
*  To  this  the  ready  answer  is,  that  the  very  basis  of  that 
contract  is  wanting,  to  wit:  some  debt  to  pay.  If  there  was 
an  obligation  to  pay  something,  there  must  have  been  some 
one  capable  of  receiving  it — some  one  able  to  assert  and  to 
enforce  compliance  with  the  obligation.  But  could  Concep- 
cion  Fuller  do  this  as  against  her  husband,  John  Fuller  ? 
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Certainly  not  The  argument  is  that  she  contributed  the 
fmits  cd  her  labors  toward  the)  payment  of  the  municipal 
charge  for  the  acquisition  of  the  lot,  and  that  thus  a  debt 
was  created  in  her  behalf  on  the  part  of  her  husband.  It-  is 
too  well  settled  to  admit  of  argument  that  the  earnings  of 
both  spouses  become  absorbed  in  the  commimity  of  prop- 
erty between  th^n,  and  that,  with  regard  to  the  quantity 
either  may  contribute,  compared  with  the  contribution  of  the 
other,  the  law  is  purposely  silent.  The  wife  may  possibly 
swell  the  conjugal  earnings  to  an  ^tent  a  hundredfold  greater 
than  those  of  her  partner.  But  of  this  excess  the  law  takes 
no  heed.  He  cannot  owe  it  to  her;  for  all  the  social  earn- 
ings are,  in  the  eye  of  the  law,  centered  in  him.  They  have 
no  other  owner;  and  he  can  owe  nobody  for  any  portion  of 
them. 

Vow,  the  adversary  argument  is  that  the  sum  of  money  put 
by  her  into  the  conjugal  coffers,  and  taken  thence  to  pay  these 
Alcalde's  fees,  represented  a  debt  which  John  Fuller  afterward 
extinguished  l^  resorting  to  the  dadon  en  pago.  That  she  owned 
a  portion  of  the  ganancial  property,  and  he  who  took  it  from 
her  became  indebted  to  her  for  the  amount  But  ye  propose  to 
show  that  the  wife  could  not,  under  any  conceivable  circum- 
stances, assert  as  against  her  husband,  that  she  owned  any — 
the  least,  the  most  insignificant — portion  of  the  acquisition  of 
the  conjugal  association — the  gancmciales.  Not  only  could  she 
not  collect  any  of  them,  or  be  paid  any  of  them,  as  being  du6  her 
individually,  hut  she  was  absolutely  prohibited  from  pretend- 
ing to  own  any  portion  of  them  whatever.  They  all,  each  and 
every  part  and  portion,  belonged  altogether  and  entirely  to  her 
husband  himself,  as  master  of  the  community.  (1st  Vol.  Feb- 
rero,  pages  225-6,  Chap.  10,  Sees.  19,  20;  Gom.  en  la  50  de 
Toro  n.  76 ;  ©a  la  60  n.  1,  y  en  la  77  n.,  y  lib.  2 ;  Var.  cap.  6, 
n.  3;  Qrcgor,  Lop.  en  la  65,  tit  5;  Part  5,  glos.  2,  vers. 
Et  f acit  hoc,  Corarr.  Lib.  8 ;  Vaxiar,.  cap.  19 ;  L.  47,  al  fin  tit 
28.  Part  3,  en  las  palabras :  Otro  si  decimos,  que  toda  ganan- 
cia;  L.  5,  tit  9,  Lib.  5,  B. ;  6  6  tit  4,  lib.  10  N.) 

The  wife  is  forbidden  to  assert — must  not  say — she  owns 
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any  of  the  gananciales  property — no  debe  decir  la  muger  que 
Ueiie  gananciales.  If  i^e  must  not  even  pretend  to  assert  that 
any  <rf  the  community  property  was  hers,  how  is  it  that  the 
use  of  some  of  it  by  her  husband  constituted  a  debt  in  her 
favor t 

The  mind  cannot  appreciate  or  conceive  of  the  existence  af 
the  thing  called  debt,  when  tliere  is  no  one  who  can  give  a 
receipt  Debt,  while  it  implies  llie  result  or  offspring  of  the 
aggregatio  mentivm,  implies  also  the  faculty  of  enforcing  the 
duty  which  that  tie  impose.  The  dacian  en  pago,  of  neoes* 
city^  implies  a  debt  Can  any  one  comprehend  the  idea  of  a 
debt  wiAout  a  creditor  to  coUect — without  a  debtor  to  pay; 
without  the  capacity  of  executing  a  receipt  —  the  faculty  of 
extinguishing  the  obligation  by  remitting  or  releasing  it; 
without  the  right  to  sue — to  stand,  in  judgment — to  bring 
proofs — to  object  to  evidence  —  to  enforce  paymentf  (2  Feb- 
rero  Mej.  244.) 

But  there  are  other  considerations,  which,  we  think,  go  far 
toward  enforcing  the  rule  we  rely  on. 

Under  the  same  general  heading,  viz. :  De  la  extmdon  de  las 
obligaciones,  and  while  considering  the  nature  of  the  dacion  en 
page,  Fcbrero  says,  (p.  245,  VoL  2,  No.  12) : 

"In  order  that  the  payment  may  be  held  valid  there  must 
be,  in  whose  favor  the  obligation  was  created,  some  one,  not 
disabled  from  administering  his  own  affairs,  etc.  »  *  * 
Thus,  a  father  should  be  paid  that  which  is  due  to  his  son, 
and  to  her  husband  should  be  paid  that  which  is  due  to  a 
married  woman."  • 

Now,  so  far  as  concerned  the  conjugal  property,  Madame 
Fuller  was  forbidden  by  the  law  to  touch  one  cent  Her  Iius- 
band  was  the  person  to  manage  the  partnership  business. 
(1  Escriche,  pp.  686-87.) 

A  creditor  is  one  who  has  an  action,  or  cause  of  action,  to 
recover  what  is  due  him.  He  has  an  action,  (el  que  tiene 
accion,)  says  the  law.  And  an  accion,  as  we  have  seen,  is  the 
process  or  mode  by  which  what  is  due  the  creditor  is  recov- 
ered by  proceedings  in  Courts  of  justice.     But  could  Concep* 
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don  Fuller  have  maintained  against  her  husband  an  action 
(accion)  for  the  reeovexy  of  twelve  dollars  and  a  half ,  paid  the 
Alcalde  for  this  lot? 

An  obligation  without  a  creditor!  An  indebtedness  for 
which  nobody  can  sue — which  cannot  be  the  subject  of  a  suiti 
A  debt,  and  yet  no  debtor  I  We  haye  an  analogy  to  this  in  the 
law  concerning  conventional  partnerships.  It  is  the  familiar 
role  that  no  action  will  lie  in  favor  of  one  partner^  against  his 
associate  for  the  collection  of  a  specific  sum  arising  out  of 
their  partnership  dealings.  The  demand  must  be  for  a  disso- 
lution, an  account;  and  for  such  sum  as  may  be  ultimately 
found  due.  One  partner  cannot  have  an  attachment  against 
his  partner,  because  be  cannot  swear  to  any  sum  certain.  He 
cannot  select,  out  of  the  list  of  debits  and  credits  in  the  part- 
nership books,  a  certain  item  charged  against  his  associate, 
however  justly  so  charged,  and  maintain  against  him  an  action 
to  recover  it. 

Even  at  the  death  of  the  wife  there  is,  in  the  communis 
property,  no  estate  which  descends  to  her  children.  (JPanavd 
y.  Jones,  1  Gal.  517.) 

E,  TT.  F.  Sloan,  Dardel  Bodgers,  and  Sharp  £  Lloyd,  for 
Bespondents,  discussed  the  validity  of  a  partition  of  the  lot  in 
dispute,  made  in  the  Superior  Court  of  the  City  of  San  Fran- 
cisco, in  1852,  betweeii  the  children  of  Fuller  and  his  wife, 
Mrs.  C.  A.  Fuller.  This  question  is  not  discussed  in  the  opin- 
ion of  the  Coorty  for  which  reason  the  argument  is  not  pub- 
lished. 

Sidney  L.  Johnson,  also  for  Bespondent& 

Husband  and  wife,  under  the  Mexican  law  prevailing  in 
California,  could  make  any  contract  with  one  another  without 
restriction,  except  donations.  In  the  4  Fartida,  Title  11,  Lavv 
^  the  text  treats  of  donations  between  husband  and  wife,  an^ 
■ays  that  in  general  they  are  forbidden ;  although  if  the  donoi 
die  first  without  revoking  them  they  are  valid. 

So  the  Supreme  Court  of  the  State  of  Louisiana,  in  Labbe's 
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Heirs  v.  Abat,  -2  La.  553,  original  edition  —  1  La.  548,  565, 
Morgan's  edition  —  say:  "According  to  these  laws,  (the  Span- 
ish  laws),  it  is  clear  that  husband  and  wife  were  considered 
so  far  seperate  persons,  that  they  could  validly  enter  into  any 
onerous  contract  themselves.'' 

Antonio  Gomez,  the  commentator  of  the  Laws  of  Foro,  in 
another  work  of  his,  entitled  Varies  Besoluiiones,  Cap.  IE,  Sec. 
8,  p.  434,  De  Emptione  et  Venditione,  says:  "Item  valet  iste 
contractus  inter  maritum  et  uzorem.  quia  licet  contractus 
donationis  non  valeat  inter  eos,  ut  in  leg.  Et  per  totum  ff.  de 
danat.  inter  vir.  et  uxor,  et  in  leg.  1.  Et  per  totum  eod.  Ht. 
tamen  contractus  emptiobis  et  venditionis  et  quilibet  alius 
contractus  onerosus  bene  valet  inter  illos,  etc  *  *  *.  Non 
obstat  quod  hodie  non  valet  contractus  uzoris  sine  licentia  viri ; 
quia  intelligo,  quando  contrahit  cum  aliquo  tertio;  secus,  si  cum 
marito;  quia  videtur  licentiam  praestare." 

This  may  be  translated  as  follows:  "This  contract"  (that 
of  purchase  and  sale)  "  is  valid  likewise  between  husband  and 
wife;  because,  although  the  contract  of  donation  is  not  valid 
between  them,"  (citing  laws  of  the  Roman  Digest  and  Code,) 
"yet  the  contract  of  purchase  and  sale,  and  any  other  onerous 
contract  whatever,  is  clearly  valid  between  them,"  etc. 

So  in  the  Mexican  Febrero,  (2  Lib.  on  Contracts  or  Obli- 
gations, Title  44,  on  useful  observations  for  notaries  respecting 
contracts  between  certain  persons.  Sec.  16,  VoL  3,  p.  267:) 
"  "No  necessita  la  mujer  dicha  licencia  cuando  litiga  6  contrata 
con  su  marido  en  las  cosas  permitidas  por  derecho,  y  son  las 
siguientes : 

"  1.  En  todoe  los  contratos  onerosos,"  etc. 

Translation:  "The  wife  does  not  need  such  authorization 
when  she  litigates  or  contracts  with  her  husband  in  the  cases 
allowed  by  law,  and  they  are  the  following: 

"  1.  In  all  onerous  contracts,"  etc. 
•    These  authorities  are  doubtless  sufficient  to  establish  the 
truth  of  the  proposition  that  husband  and  wife  have  unlimited 
eapaoity,  under  the  Spanish  law,  to  make  any  contract  with 
one  another  other  than  that  of  donation,  unless  some  conflict* 
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log  authority  be  producecL  We  assert,  unhesitatingly,  that 
no  such  conflicting  authority  has  been  or  can  be  shown. 
*  John  Fuller  and  wife  did  make  a  valid  contract  with  one 
another  by  the  act  before  De  Haro.  This  lot  had  been  granted 
to  John  Fuller  under  the  circumstances  found  by  the  jury. 
The  fact  that  the  money  applied  to  the  payment  of  the  muni« 
cipal  fees  was  earned  by  Mrs.  Fuller,  did  not  render  it  her 
separate  property  in  law.  That  money  was  oonmion  to  them 
both,  and  it  was  at  the  time  equivalent  in  value  to  the  lot  of 
ground.  It  was  therefore  a  stdSicient,  an  adequate  considera- 
tion for  the  half  of  the  lot,  which  her  husband  agroed  she 
should  hava  Their  agreement  to  divide  the  lot  between  them 
was  based  on  the  fact  that  it  had  been  paid  fer  by  his,  her,  or 
their  labors  or  eamin^B.  In  law  it  makes  no  difference  whose 
labor  earned  the  mon^.  It  was  equally  common  under  any 
one  of  these  three  readings.  Mrs.  Fuller's  agency  in  getting 
the  means  doubtless  stimulated  her  effort  to  have  the  equiva* 
lent,  and  may  have  had  some  effect  in  making  her  husband 
yield  to  her  desire.  Their  contract  before  De  Haro  further 
showed  that  they  had  agreed  to  divide  the  lot  by  a  north  and 
south  line,  and  that  they  had  agreed  with  one  another  which 
part  each  should  have. 

The  act  before  De  Haro  was  not  an  agreement  to  separate 
in  bed  and  board,  and  to  dissolve  the  community  as  a  conse- 
quence of  such  separation;  therefore  the  authorities  cited 
from  Schmidt's  Civil  Law,  to  the  effect  that  separation  from 
bed  and  board  cannot  be  voluntary,  that  it  must  be  decreed 
by  a  competent  tribunal,  are  wholly  inapplicable.  It  was  an 
agreement  about  property;  one  piece  of  property  standing  in 
the  name  of  the  husband,  and  by  law  his  separate  property, 
but  paid  for  by  Mrs.  Fuller's  earnings,  admitted  to  be  in  law 
common  earnings,  and  shown  to  be,  at  the  date  of  the  con- 
tract, the  full  equivalent  in  value  of  the  piece  of  land  in 
question.  It  was  an  agreement  that,  inasmuch  as  it  was  so 
paid  for,  she  should  have  one  half  of  the  lot  It  was,  there- 
forei  A  commutative  oontract,  an  onerona  oontract,  in  which 
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one  thing  was  given  for  another,  land  for  its  equivalent  in 
money,  or  in  a  debt  or  equitable  claim* 

If  Mrs.  Fuller  had  claimed  of  John  Fuller^s  estate  one  half  of 
the  amount  paid  for  the  lot  as  a  charge  in  favor  of  the  com* 
munity,  she  would  have  been  estopped  by  the  De  Haro 
instrument,  which  shows  that  she  got  one  half  of  the. lot 
itself  in  satisfaction  of  that  claim.  John  Fuller's  heirs  are 
equally  estopped  by  it  from  demanding  the  land.  He  had 
given  it  in  consideration  of  the  equitable  claim,  and  had  liber- 
ated himself  from  that  claim. 

This  transaction  would  be  giving  a  thing  in  satisfaction  of 
a  claim,  that  which  in  the  Spanish  law  is  called  dacion  in 
solutum  or  ckLci^  en  pago.  Escriche  defines  it  to  be :  ^'  The 
act  by  which  one  thing  is  given  in  payment  of  another  which 
is  due.  This  mode  of  paying  a  debt  can  take  place  only  by 
the  consent  of  both  parties,  inasmuch  as  the  creditor  is  not 
obliged  to  accept  one  thing  in  lieu  of  another,  as  will  be  seen 
under  the  word  paga.  The  dacion  in  aolvium  (giving  in  pay- 
ment) is  in  general  a  contract  that  is  equivalent  to  a  true 
sale,  the  essentials  of  a  sale  being  found  in  it — that  is,  the 
consent,  the  thing,  and  the  price.  Thus  it  is  that  the  giving 
of  an  inlieritance  in  payment  is  subject  to  the  Alcabala." 

This  is  the  whole  article  of  Escriche  on  the  subject.  A 
similar  contract  is  foimd  in  the  Louisiana  Code,  Arts.  2,625-9. 

The  thing  given  in  this  case  is  half  the  lot;  the  considera- 
tion) half  the  amount  that  had  been  paid  in  its  acquisition. 

This,  we  say,  clearly  results  from  the  instrument  itself,  and 
the  facts  found  respecting  the  acquisition  of  the  lot,  and  tho 
payment  of  the  municipal  fees.  The  validity  of  a  sale 
depends  nat  on  a  price  being  expressed  with  certainty  in  the 
act,  but  that  a  price  certain  should  be  agreed  on  by  the  pai> 
ties.  ( Walker  v.  Port,  3  La.  638,  Morgan's  edit.,  VoL  2,  p. 
«44.) 

If  there  were  a  real  c(fnsideration,  whether  it  be  expressed 
or  not,  or  if  a  different  one  were  expressed,  the  contract  would 
be  a  valid  one.  (Louisiana  College  v*  Keller,  10  La.  164,  167, 
Morgan's  edit.  VoL  6,  pp.  478,  480.)    Even  if  the  contract  were 


OcL,  1861]  Fni.i.sa  v.  FEsausoN*  561 

Argument  for '^eepondeati. 

not  strict^  a  dacion  en  pago^  it  woxdd  still  be  a  good  commii  * 
tative  br  onerous  contract,  provided  an  equivalent  were  given 
in  anything  else  than  money.  The  delivery  of  the  half  of  the 
lot  followed  as  a  consequence  of  their  contract,  inasmuch  as 
they  were  both  living  tc^ther  upon  it  Possession  followed 
the  title.  (Richards  v.  Nolan,  8  Martin  La.  N.  S.  387,  Mor- 
gan's edit  VoL  7,  p.  584;  Wederstrandt  v.  Marsh,  11  Eob- 
inson  La.  683,  588.) 

The  most  elaborate  effort  of  the  counsel  for  the  appellants, 
in  opposition  to  our  view  of  the  law,  is  made  in  the  second 
point  of  the  brief  of  Messrs.  Shafter  &  GkK)ld,  which  is  stated 
in  these  words:    ^*  Fuller  could  not  owe  his  wife  a  debt  result- 
ing from  his  use  of  the  gananeial  funds.''   This  point  does  not 
deny  the  capacity  of  the  husband  and  wife  to  contract,  but 
denies  the   consideration   in    this   particular  case.      It  may 
freely  jbe  admitted  that  Mrs.  Fuller,  during  the  existence  of  the 
matrimonial  partnership,  could  not  demand  the  payment,  set- 
dement,  or  delivery  of  any  item,  or  of  her  share  of  any  item, 
of  the  partnership  assets;  that  she  could  not  even,  without 
just  caase,  demand  a  dissolution  of  that  partnership,  and  thus 
bring  about  indirectly  a  settlement  of  accounts  and  a  distri- 
bution of  .the  common  effects.    Her  husband  was  not  a  debtor, 
nor  she  a  creditor,  in  this  sense,  of  any  portion  of  the  com- 
mon earnings — ^no  more  so  than  any  conventional  partner  of 
his  associate,  to  adopt  the  illustration  of  our  learned  antago- 
nist     A  debtor  who  has  a  term  for  payment  cannot  be  sued 
for  the  debt  before  the  term  expires,  and,  not  being  in  default, 
may  be  said  in  a  certain  sense  not  to  be  a  debtor.     Such  is 
the  meaning  of  the  French  maxim:  Qvi  a  terme  ne  doit  rien — 
One  who  has  time  owes  nothing.     But  that  which  a  partner 
or  a  creditor  cannot  demand,  or  has  no  legal' remedy  to  enforce, 
may  be  done  by  consent  of  the  other  parties.     The  delay 
between  parties   able  to  contract  may  be  waived.     If   one 
partner,  in  settiement  of  a  single  item  due  by  him  to  the  part- 
nership, were  to  give,  and  his  co-partner  were  to  accept,  a 
portion  of  the  former^s  private  estate,  the  settlement  would 
be  valid,  and  that  iteiii.  would  disappear  from  the  partnership 
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accounts,  although  neither  could  have  compelled  the  other  to 
fiuch  settlement  That  item,  so  settled,  mighty  if  left  unsettled, 
be  found  neutralized  at  the  final  liquidation  by  some  counter- 
claim of  the  other  partner/  as  supposed  by  the  ingenious  coun- 
sel. But  that  pcssibib'ty,  it  will  hardly  be  contended,  would 
render  this  prior  settlement  invalid. 

By  the  Court,  Ctjrekt,  J. 

Ejectment  for  the  recoyery  of  the  western  half  of  one  bun* 
dred  vara  lot,  No.  24,  in  the  City  of  San  Francisco,  excepting 
a  small  portion  of  the  same.  The  lot  is  described  on  three 
sides  of  it  by  Sacramento,  Kearny  and  California  streets. 
It  was  granted  to  John  Fuller  by  the  municipal  autfaarities  of 
the  Town  of  Terba  Buena  on  the  14th  of  November,  1837. 
At  that  time  Fuller  was  a  married  man,  having  a  family. 
On  the  4th  of  February,  1838,  he  and  his  wife  appeared 
before  the  Alcalde  of  the  jurisdiction  of  San  Francisco  for  the 
purpose,  as  they  declared,  of  dividing  this  one  hundred  vara 
lot  between  them.  An  instrument  in  writing  was  drawn  up 
by  the  Alcalde,  which  was  signed  by  the  husband  and  wife  in 
his  presence,  who,  with  two  assisting  witnesses,  also  signed  it. 
This  instrument  sets  forth  that  Fuller  and  his  wife  were  mai'- 
ried  in  the  Boman  Catholic  religion,  had  a  family,  and  that  they 
appeared  before  him,  the  Alcalde,  and  agreed  in  his  presence 
and  in  the  presence  of  the  assisting  witnesses  to  have  the  lot 
^^  divided  in  halves,  they  having  paid  the  fees  arising  there- 
from with  their  work ;  "  and  then  follows  the  declaration  of  the 
Alcalde  that  '^there  remains  to  each  of  them  one  hundred 
varas  long  from  north  to  south  and  fifty  varaa  wide  from  east 
to  west — ^they  mutually  agreeing  upon  their  respective  por- 
tions. And  for  their  safety  they  sign  with  me,  placing  the 
sign  of  the  cross,  not  knowing  how  to  sign." 

John  Fuller  died  on  the  10th  of  June,  1849,  leaving  him 
flurviving  his  wife,  Concepcion  A.  Fuller,  and  four  children, 
the  eldest  of  whom  was  then  about  fifteen  and  the  youngest 
about  eight  years  of  age.    One  of  the  plaintiffa  in  thia  oaae  is 
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me  of  these  children,  and  the  other  the  l^pal  representative 
of  another  of  them,  who  daims  the  right  to  recover  the  prop- 
erty as  heirs  at  law  of  John  Fuller,  deceased.  The  defendants 
claim  the  same  property  by  titles  derived  from  the  widow, 
Concepeion  A.  Fuller,  and  rely  upon  the  written  document 
which  was  executed  in  the  presence  of  the  Alcalde,  and  also 
upon  matters  which  transpired  subsequently  to  that  time,  in 
justification  of  their  alleged  title  and  right  to  the  possession  of 
AepropOTty* 

The  cauae  was  tried  before  a  jury  whoy  under  the  direction 
<Rf  the  Court)  rendered  a  special  verdict,  upon  which  the  Court 
gave  judgment  for  the  defendants.  By  the  special  verdict  the 
jury  found  that  the  mon^  which  was  paid  for  the  grant  was 
merely  municipal  fees,  and  that  the  same  was  of  moneys  earned 
by  lfr&  Fuller  while  she  was  the  wife  of  John  Fuller,  in  the 
capacity  of  nurse  in  the  family  of  a  stranger.  That  after  the 
grant  was  made,  and  in  the  same  month,  the  proper  magis- 
trate gave  to  John  Fuller  juridicial  possession  of  this  one  hun- 
dred vara  lot  That  after  the  4th  of  February,  1888,  Fuller 
and  his  wife  lived  together  on  the  eastern  half  of  the  lot. 
That  during  this  time  they  had  serious  family  difficulties,  and 
separated,  living  apart  from  each  other  at  various  times,  and 
finally  separated  in  1847,  and  continued  to  live  apart  until 
Fuller  died.  That  while  Fuller  was  living  on  the  east  half  of 
the  lot  he  stated  that  the  extent  of  his  interest  in  it  was  the 
eastern  half  thereof;  that  the  lot  had  been  divided  between 
himself  and  wife,  and  the  eastern  half  of  it  had  b^n  allotted 
to  Urn  and  the  western  half  to  her,  and  that  he  did  not  claim 
any  interest  in  the  western  half.  That  in  November,  1847, 
Fuller  caused  a  line  to  be  run  by  a  surveyor  through  the  cen- 
tre of  the  lot  from  Sacramento  to  California  streets,  and  caused 
stakes  to  be  set  at  the  extremities  of  such  line,  and  also  caused 
a  Inush  fence  to  be  constructed  on  the  line  as  far  as  the  hill 
then  toward  Oalifomia  street  The  jury  also  found  that  Ful- 
ler and  his  wife  divided  the  lot  between  them  by  the  docu- 
ment executed  before  the  Alcalde  and  also  by  parol,  and  that 
in  the  divisicm  the  west  half  of  the  premisea  was  allotted  to 
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her  and  the  east  half  to  him;  and  that  for  a  long  time  previous 
to  his  death  he  recognized  and  'acquiesced  in  Mrs.  Fuller's 
occupation  and  possession  of  the  premises  in  controversy  with 
claim  of  title  to  it  on  h^r  part,  and  on  the  part  of  those  claim- 
ing under  her.  That  since  November,  1847,  Mrs.  Fuller  and 
those  claiming  under  her,  including  the  defendants  in  this  ac- 
tion, had  continuous  possession  of  the  premises  in  question, 
claiming  title  thereto,  and  had  improved  the  same.  The  jury 
also  found  as  a  fact  that  in  1838  there  were  no  Notaries  Public 
in  California,  and  that  the  of&cers  who  at  that  date  received  the 
declarations  of  parties  stating  their  contracts,  and  who  author- 
ized and  authenticated  them  as  contracts  made  and  passed  be- 
fore them,  were  Alcaldes  or  chief  magistrates,  and  also  that  on 
or  about  May  19th,  1847,  Edwin  Bryant,  then  the  Alcalde  of 
San  Francisco,  made  and  issued  to  John  Fuller  a  document 
purporting  to  be  a  grant  embracing  the  demanded  premises  — 
a  record  of  which  was  introduced  in  evidence  by  the  plaintiffs 
as  the  foundation  of  their  alleged  title. 

The  plaintiffs  maintain  in  argument  that  by  the  grants 
made  to  John  Fuller  he  became  seized  in  his  own  right  of  a 
sole  and  separate  estate  in  the  lot  of  land  so  granted;  and 
further,  that  the  fact  that  the  money  which  was  paid  as 
municipal  fees  for  the  grant  was  earned  by  Mrs.  Fuller  or 
was  the  common  earnings  of  the  spouses,  constituted  no  claim 
or  consideration  in  her  behalf  for  the  divided  moiety  of  the 
premises  which  the  defendants  claim  passed  to  her  by  the 
division  attempted  to  be  made  of  the  property  between  her- 
self and  husband.  The  defendants  on  their  part  maintain 
that  by  the  law  in  force  at  the  time,  a  husband  and  wife  could 
enter  into  and  make  contracts  with  each  other  respecting 
property  as  fully  and  amply  as  it  was  competent  for  persons 
holding  no  such  relation  to  each  other  to  do,  except  as  to 
donations. 

We  shall  consider  the  position  assumed  by  the  defendants 
at  the  outset,  because  if  it  be  tenable  it  disposes  of  all  other 
questions  in  the  case  and  justifies  the  judgment  rendered. 

It  is  agreed  by  the  counsel  for  ths  respective  parties  that 
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according,  to  the  decisions  of  the  Supreme  Court  in  Scott  ▼• 
Ward,  13  CaL  458,  and  Noe  v.  Oard,  14  Cal.  576,  the  lot 
granted  to  John  EuUer,  vested  in  him  as  separate  property, 
and  hence  we  shall  consider  the  case  upon  this  hypothesis. 
The  counsel  also  agree  that  the  money  which  waa  advanced 
for  the  grant  made,  was  the  common  or  community  property 
of  the  husband  and  wife,  though  the  same  was  the  fruit  of 
the  wife's  individual  labor. 

In  1  Febrero  Mejieano,  Chapter  10,  section  19,  it  is  said: 
^'To  the  married  woman  is  imparted  and  transferred  by  usage 
and  legal  authority,  the  dominion  and  possession,  revocable 
and  fictitious,  of  the  one  half  of  the  property  which,  during 
the  marriage,  she  gains  and  acquires  With  her  husband,  but 
after  he  dies  the  same  passes  to  her  irrevocably  and  effec- 
tively,  so  that  after  his  death  she  becomes  the  absolute  owner 
in  possession  and  property  of  the  one  half  which  he  leaves, 
in  the  manner  prescribed  by  law,  between  conventional  part- 
ners. For  this  reason  the  wife  is  prohibited  not  only  from 
giving  away  her  dotal  and  ganancial  property  during  the  mar- 
riage, but  abo  from  giving  alms  without  the  license  of  her 
husband  except  in  four  cases.'* 

The  four  excepted  instances  it  is  not  necessary  to  mention,  as 
they  do  not  affect  any  question  involved  in  this  case.  Again, 
at  section  twenty:  "A  dissolution  of  the  marriage  is  not- 
necessary  to  constitute  the  husband  the  real  and  true  owner 
of  the  property  acquired  after  marriage,  for  during  it  he  has 
in  effect  the  irrevocable  dominion  thereof,  and  thus  he  can 
manage,  barter,  and  even  though  they  be  neither  military  earn- 
ings nor  qiuui  military  earnings,  can  sell  and  alienate  the  same 
at  his  pleasure  in  the  absence  of  an  intent  to  defraud  his  wife 
as  may  be  proved  by  law.  Wherefore,  while  the  husband 
lives,  and  there  is  no  divorce  or  dissdution  of  the  marriage, 
the  wife  ought  not  to  say  that  she  has  any  gananciales,  nor  to 
hinder  him  in  the  lawful  use  of  the  property  acquired,  upon 
the  pretext  that  the  law  aUows  her  half  of  it;  because  this 
allowance  refers  to  the  cases  expressed  and  no  others." 

By  the  Mexican  law  in  force  in  California  prior  to  its  acqui- 
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sition  by  the  United  States,  all  property  acquired  by  husband 
and  wife  during  the  marriage,  and  while  living  together^ 
whether  by  onerous  or  lucrative  title,  and  that  acquired  by 
either  of  them  by  onerous  title,  belonged  to  the  conmiunity; 
while  property  acquired  by  either  of  them  by  lucrative  title 
solely,  constituted  the  property  of  the  party  making  the 
acquisition.  An  onerous  title,  as  defined  by  the  Mexican  law 
authorities,  was  that  which  was  created  hj  the  payment  or 
the  rendering  of  a  valuaole  consideration  for  the  property 
acquired.  A  lucrative  titie,  by  the  same  law,  was  that  which 
was  created  by  donation,  inheritance  or  devise.  (Nae  v.  Card, 
14  Cal.  696;  2  Pandectas  HiapaauhMejicanos,  447;  Navissima 
BecopUacion,  Book  10,  Title  4.) 

The  municipal  fees  which  Fuller  paid  on  receiving  tlie 
grant,  whether  the  same  was  the  fruit  of  the  wife's  industry 
or  of  his  own,  or  that  of  both,  was  community  property;  and 
though  the  lot  was  obtained  by  the  necessary  expenditure  of 
the  community  fund,  still,  according  to  the  doctrine  of  Noe 
V.  Card,  this  circumstance  in  no  respect  affected  the  separate 
character  which  became  impressed  upon  the  property  so 
acquired  as  the  separate  property  of  Puller.  The  doctrine 
laid  down  in  Noe  v.  Card,  exhibits  the  titie  thus  derived  in 
its  naked  legal  attitude,  without  reference  to  the  equity  which 
exists  by  the  rules  of  an  enlightened  and  just  jurisprudence^ 
in  which  the  Spanish-Mexican  law  had  its  foundation,  con- 
trolling the  title  for  the  benefit  of  the  pearson  whose  means 
were  used  in  the  acquisition  of  the  property. 

In  Book  1,  Title  1,  Chapter  4  of  Schmidt's  Civil  Law  of 
Spain  and  Mexico,  it  is  laid  down  that  ''the  law  recognixes  a 
partnership  between  the  husband  and  wife  as  to  the  property 
acquired  during  marriage,  and  which  exists  until  expressly 
renounced  in  the  manner  prescribed"  in  the  same  chapter. 
To  this  community  or  partnership  belongs : 

First — ^All  the  property,  of  whatever  nature^  which  the 
spouses  acquire  by  their  own  labor  and  industry. 

Second  —  The  fruits  and  income  of  the  individual  piopetty 
of  the  husband  and  wife. 
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Third — Whatever  the  husband  gains  by  the  exercise  of  a 
profession  or  office. 

Fourth  —  The  gains  from  the  money  of  the  spouses,  although 
the  capital  is  the  separate  property  of  one  of  them. 

Each  of  the  spouses  is  entiUed  to  an  equal  share  in  the  com- 
munity property,  and  they  are  liable  equally  to  the  losses  and 
debts  incurred  during  the  existence  of  the  conjugal  partner- 
ship. During  the  existence  of  the  marriage  the  husband  alone 
manages  or  administers  the  property  of  the  partnership,  and 
he  can  sell  and  dispose  of  it  as  he  deems  proper,  provided  he 
does  so  without  intent  to  injure  his  wife. 

In  Lahhe's  Heirs  v.  Ahat  ei  al.  2  Iau  565,  the  Court,  refer- 
riag  to  the  Spanish  laws  relating  to  this  subject,  say:  '^  Accord- 
ing to  the  these  laws,  it  is  clear  that  husband  and  wife  were  con- 
sidered so  far  separate  persons  that  they  could  validly  enter  into 
any  onerous  contracts  between  themselves.  A  sale  is  the  example 
given  to  illustrate  this  doctrine.  They  seem  to  have  been 
prohibited  only  from  making  donations  to  each  other,  during  the 
marriage,  of  property  actually  in  possession."  By  the  Spanish- 
Mexican  law,  the  contract  of  purchase  and  sale,  and  any 
other  onerous  contract  whatever,  entered  into  between  husband 
and  wife,  was  valid,  and  she  needed  no  authority  or  consent  of 
her  husband  when  dealing  with  him,  other  than  that  implied 
from  the  transaction  itself.'  (4  Partida,  Title  11,  Law  4,  and 
the  annotations  of  Gregorio  Lopez ;  Variae  Besoluciones,  Chap, 
n,  Sec.  3,  by  Antonio  Gomez;  2  Febrero  Mejicano,  Title  44, 
Sec,  16.) 

Conceding  that  the  aoquisiton  of  the  one  hundred  vara  lot 
m  question  was  by  a  gratuitous  as  contradistinguished  from  an 
onerous  title,  which  vested  the  title  to  the  lot  in  the  husband 
alone,  the  effect  of  the  verdict  is  that  the  fees  or  charge  exacted 
by  the  law  for  the  grant  was  the  'joint  or  common  property 
of  the  husband  and  wife.  This  sum  thus  withdrawn  by  the 
husband  from  the  f imds  of  the  community  or  partnership,  and 
nsed  by  him  for  hia  individual  benefit,  constituted  a  claim  in 
favor  of  the  community  against  the  separate  estate  of  the  bus* 
band,  without  the  power,  however,  on  the  part  of  the  wife, 
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to  enforce  its  payment  while  the  conjugal  relation  existed. 
(Schmidt's  Law  of  Spain  and  Mexico,  supra;  Noe  v.  Card,  14 
Cal.  606 ;  Barbet  v^  Langhis,  5  La.  Ann.  212 ;  Lamson  v.  Ripley 
and  Wife,  17  La.  251.) 

Fuller,  the  grantee  of  the  lot,  being  thus  under  a  pecuniary 
obligation  to  the  community,  the  defendants  maintain  that  it 
was  competent  for  him  and  his  wife,  between  whom  the  rela- 
tion  of  a  property  partnership  subsisted,  to  adjust  and  liqui- 
date his  obligation  by  the  arrangement  which  it  is  found  they 
consummated  by  a  division  of  the  lot  between  them.  This 
arrangement  the  defendant's  counsel  denominates,  in  the  lan- 
guage of  the  Spanish  law,  daeion  in  solutum,  or  dacion  en  pago, 
which  Escriche  defines  to  be:  '^The  act  by  which  one  thing 
is  given  in  payment  of  another  which  is  due.  This  mode  of 
paying  a  debt  can  take  place  only  by  consent  of  both  parties, 
inasmuch  as  the  creditor  is  not  obliged  to  accept  one  thing  in 
lieu  of  another,  as  will  be  seen  under  the  word  paga.  The 
dacion  in  solutum  (giving  in  discharge)  is  in  general  a  contract 
that  is  equivalent  to  a  true  sale,  the  essentials  of  a  sale  being 
found  in  it  —  that  is,  the  consent,  the  thing  and  the  price," 
The  plaintiffs'  counsel  controverts  the  position  thus  assumed 
on  the  part  of  the  defendants,  denying  that  Fuller  could  be  a 
debtor  to  the  community,  and  therefore  also  denying  that  there 
existed  any  debt  to  pay  or  satisfy ;  and  the  negative  of  the  de- 
fendants' position  is  sought  to  be  demonstrated  by  the  argu- 
ment that  if  there  was  an  obligation  to  pay  or  do  some  thing 
on  the  part  of  Fuller,  then  there  must  have  been  some  one 
capable  of  receiving  payment  or  accepting  performance,  and 
of  asserting  and  enforcing  the  obligation  in  case  its  perform- 
ance was  refused.  It  is  also  denied  that  the  wife  could,  under 
any  circumstances,  assert  as  against  her  husband,  that  she 
owned  any  portion  of  the  acquisitions  —  the  gancmciales  of  the 
eonjugal  partnership;  and  the  passage  of  the  law  which  we 
have  quoted  at  length  from  Febrero  are  relied  on  as  establishing 
the  doctrine  which  the  plaintiffs  maintain.  This  law,  it  may 
be  observed,  recognizes  the  wife's  interest'  to  the  extent  of  one 
half  of  the  ganancialea,  or  community  property,  while  it  ineui- 
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cates  the  duty  on  her  part  of  remaining  silent  respecting  her 
portion  of  it  during  the  continuance  of  the  conjugal  relation. 
This  monition  to  the  wife,  it  may  be  presumed,  presupposes 
the  capacity  and  prudence  of  the  husband,  and  at  the  same 
time  is  designed  to  preserve  domestic  harmony. 

Though  the  husband  in  the  case  under  consideration  might 
Dot  have  owed  his  wife  a  debt  in  the  ordinary  sense  of  the  term, 
it  does  not  therefore  follow  that  he  was  not  under  an  obliga- 
tion to  the  community  of  which  she  was  a  member,  in  whose 
property  she  was  equally  interested  with  himself.  He  had 
used  the  money  belonging  to  himself  and  his  wife,  which  was 
necessary  to  obtaining  a  lot  of  land  which  by  the  grant  became 
lis  separate  property.  This  money  was  due  from  him  to  the 
community,  and  though  the  law  afforded  no  means  for  enforc- 
ing its  payment,  it  was  not  for  that  reason  any  the  less  due. 
The  contingency,  it  may  be  presumed,  he  knew  might  occur 
when  it  could  be  enforced  as  a  claim  against  his  separate 
estate;  and  we  see  no  reason  why  he  could  not  satisfy  this 
obligation,  if  it  was  agreed  to  by  his  wife,  by  assigning  to  her 
the  half  of  the  lot  which  it  is  found  by  the  jury  was  worth 
the  half  of  the  community  funds  used  by  him  to  obtain  it,  and 
to  which  she  would  have  been  entitled  had  the  marriage 
become  dissolved  by  his.  death  immediately  after  he  had 
become  invested  with  the  title  to  the  lot  It  is  said  every 
payment  presupposes  an  existing  debt,  and  as  a  corollary,  it 
is  thai  said,  if  something  should  be  given  as  a  payment,  and 
yet  had  been  preceded  by  no  obligation  either  natural  or 
civil,  there  will  result  the  right  to  reclaim  it  as  a  thing  not 
due.  (2  Febrero  Mej.  244.)  In  the  case  in  judgment  there 
existed  an  obligation  on  the  part  of  Fuller  to  restore  to  the 
community  that  which  he  had  taken  from  it  for  his  individual 
advantage,  and  though,  perhaps,  while  he  lived  and  the  rela- 
tion which  he  and  his  wife  sustained  to  each  other  might  con- 
tinue, he  could  not  have  been  compelled  to  perform  it,  yet  he 
was  competent  to  perform  it  voluntarily,  and  thus  discharge 
it  m  antidpatioii  of  the  time  when  his  separate  estate  might 
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he  required  to  reimburse  the  amount  withdrawn  by  him  from 
the  property  of  the  community. 

It  is  argued  that  if  Mrs.  Fuller  acquired  title  to  half  the  lot, 
the  acquisition  was  by  onerous  title,  and  therefore  what  was 
so  acquired  became  eo  insianii  the  common  property  of  the 
husband  and  wife,  and  of  consequence  the  undivided  moiety 
to  the  portion  of  the  lot  so  acquired  as  community  property, 
became  vested  in  him  as  a  member  of  the  matrimonial  part- 
nership —  that  is,  that  by  the  transfer  of  the  half  of  the  lot  by 
the  husband  to  his  wife,  in  satisfaction  of  the  wife's  interest  in 
a  demand  which  existed  as  a  charge  against  him  in  favor  of 
the  community,  the  half  so  transferred  upon  that  event  was 
transformed  into  common  property.  This  argument  assumes 
that  the  charge  or  claim  which  the  oonnnunity  had  against 
Fuller  for  the  money  he  had  withdrawn  from  the  partnership, 
was  incapable  of  division  and  satisfaction  so  long  as  the  mar- 
riage relation  might  last,  though  the  parties,  having  the  power 
to  enter  into  contracts  with  each  other,  desired  to  make  the 
arrangement  The  result  of  this  doctrine  would  be  that  the 
parties  could  not,  if  they  would,  adjust  and  settle  an  obliga- 
tion existing  as  a  charge  against  the  husband  in  advance  of  the 
contingency  which  might  or  might  not  happen^  rendering  it 
absolute  and  enforcible  by  legal  remiBdies.  But  this  argument 
necessarily  assumes  that  the  law  affecting  the  property  rela- 
tions of  husband  and  wife,  interposed  a  barrier  to  her  acquir- 
ing by  onerous  cause  property  in  her  own  right  during  the 
niarriaga  But  was  this  so  without  limitation?  Could  she 
not  acquire  separate  property  by  purchase,  provi(^ed  she  paid 
the  price  out  of  her  separate  funds?  And  if  she  could,  was 
it  not  competent  for  her  to  do  so,  with  the  consent  of  her  hus- 
band, by  the  use  of  her  share  of  the  community  money  allotted 
to  her  upon  a  division  of  it  between  the  conjugal  partners? 
That  she  could  acquire  separate  property  by  purchase  with 
her  separate  money,  there  is  no  reason  to  doubt  (1  Domat, 
Sees.  889-92),  and  that  the  matrimonial  partners  :ould  divide 
their  common  estate  between  them  appears  by  the  case  of 
Ldbbes^  Heirs  v.  Abat  and  others*     In  that  case  the  plaintiffs 
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claimed  from  llie  defendaBts  an  account  of  tlie  estate  of  their 
deceased  mother,  which  they  alleged  was  held  in  community 
with  her  husband,  and  they  prayed  judgment  for  whatever 
amoimt  might  have  been  the  property  of  the  deceased.  In 
the  case  here  referred  to  the  plaintiffs  were  the  heirs  of  their 
mother,  who  by  a  second  marriage,  in  1781,  became  the  wife 
of  Jean  Pierre  Descuirs.  Prior  to  this  marriage  and  in  con- 
templation of  it,  the  parties  entered  into  a  marriage  contract 
respecting  the  property  which  they  respectively  had  at  the 
time,  by  which  they  formed  a  community  of  property,  and 
thereupon  they  were  married,  and  thereafter  lived  together, 
holding  their  property  in  community,  the  wife  having  the 
right  to  one  half  the  acquets  and  gains,  until  1805^  when  they 
agreed  to  a  dissolution  of  the  community  or  partnership  and 
a  separation  of  property.  Accordingly,  all  the  property,  both 
as  to  the  biens  propres  and  the  gananciales,  was  divided  between 
them,  he  taking  possession  of  the  property  assigned  to  him 
and  she  that  assigned  to  her.  This  separation  continued  until 
the  wife  died,  during  which  time  each  party  had  the  separate 
use  and  enjoyment  of  the  property  as  assigned.  The  Court 
held  that  this  division  of  the  community  property  was  lawful 
and  valid,  saying:  "  The  contract  by  which  Descuirs  and  his 
wife  agreed,  in  1806,  to  a  separation  of  property  and  dissolu- 
tion of  the  matrimonial  community  which  had  existed  between 
them,  may  be  considered  as  partaking  strongly  of  a  contract 
of  ezehpnge,  by  which  each  one  of  the  parties  gave  up  his 
common  right  or  claim  to  all  the  property  in  consideration  of 
his  having  obtained  a  separate  and  distinct  title  as  to  a  part'' 
In  respect  to  the  case  here  cited,  the  plaintiffs'  counsel  say: 
Descuirs  and  his  wife,  being  the  owners  of  the  property,  did 
what  they  had  a  right  to  do  when  they  divided  it  and  each 
took  the  half  of  it  But  it  is  maintained  that  the  case  of  Ful- 
ler and  his  wife  bears  no  resemblance  to  the  one  cited,  because 
Hrs.  Fuller  owned  no  part  of  the  lot  which  the  defendants 
daim  was  divided  between  herself  and  husband.  In  this  con- 
nection it  is  admitted  by  the  counsel  for  plaintiffs  that  if  Ful- 
ler and  his  wife  had  acquired  this  lot  by  arvaraus  contract^  they 
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could  have  divided  it  between  them.  There  is  no  doubt  as  to 
the  correctness  of  this  admission.  In  it  is  recognized  the 
right  of  the  wife  to  one  half  the  ganancial  property,,  and  also 
the  power  of  the  parties  to  contract  with  each  other.  Though 
iMrs.  Fuller  did  not  own  one  half  the  lot  by  reason  of  the 
grant  to  her  husband,  she  did  own  one  half  the  sum  whidi 
was  paid  as  fees  for  the  grant  made.  (Azo  and  Manuel's 
Institutes  of  the  CSvil  Law  of  Spain,  Book  1,  Tit  7,  Chap.  5.) 
For  her  half  of  this  sum  of  money  she  held  his  estate  charged, 
though  her  remedy  to  compel  its  payment  may  have  been  in 
abeyance,  depending  for  the  power  to  exercise  it  upon  the 
dissolution  of  the  marriage  during  her  life  by  divorce,  or  the 
death  of  her  husband.  While  Fuller  lived  and  the  conjugal 
relation  subsisted  it  may  be  he  could  not  have  been  obliged  in 
vnmiwm  to  restore  to  the  community  that  which  he  had  with- 
drawn from  it  for  his  private  gain ;  but,  nevertheless,  we  see 
no  reason,  nor  are  we  aware  of  any  rule  of  law,  which  would 
incapacitate  him  from  rendering  an  equivalent  to  his  wife  for 
her  interest  in  the  community  funds  converted  by  him  to  his 
own  use.  Whether  the  assignment  of  half  the  lot  to  her  in 
satisfaction  of  her  interest  in  the  community  claim  against  the 
husband  was  a  dacion  m  solutum,  or  was  of  the  nature  of  a 
contract  of  exchange,  is  not  a  matter  of  any  special  import- 
ance. If  it  was  either  it  operated  in  satisfaction  of  the 
demand  which  existed  against  him  for  the  money  of  the  com- 
munity which  he  had  used.  This,  in  our  judgment,  was  a 
consideration  sufficient  to  support  the  assignment  of  the  half 
of  the  lot  by  Fuller  to  his  wifa  The  exchange  effected  by 
the  contract  between  the  parties  was  the  assignment  or  trans- 
fer by  him  of  the  west  half  of  the  lot  to  her  in  consideratioii 
of  her  interest  in  the  demand  which  the  community  held* 
against  him,  and  which  interest  became  in  legal  effect  assigned 
to  him  by  this  contract. 

In  the  case  of  Descuirs  and  his  wife  the  property,  boUi  aa 
to  the  biens  propres  and  the  gananciaies,  was  divided  between 
them,  yet  there  was  no  dissolution  of  the  marriage,  and  that 
division  of  property  was  said  by  the  C!ourt  to  partake  strongly 
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of  a  contract  of  exchange  by  which  each  party  obtained  a 
separate  and  distinct  title  to  a  part  In  the  case  of  Fuller 
and  his  wife,  there  was  not  a  division  of  conununity  property, 
but  an  assignment  of  a  portion  of  his  separate  property  for 
her  interests  in  one  of  the  items  of  the  ganancial  assets.  This 
transaction,  as  was  said  in  Labhea'  Heirs  against  Abatand 
others^  may  be  considered  as  partaking  strongly  of  a  contract 
of  exchange. 

If  it  were  assumed  that  our  understanding  of  the  Mexican 
kw  is  radically  at  fault  respecting  the  validity  of  the  assign- 
ment of  the  west  half  of  the  lot  to  Mrs.  Fuller  for  a  valuable 
consideration  rendered  by  her  to  her  husband  for  it,  even  then 
it  would  not  follow  that  she  did  not  thereby  become  the 
owner  of  the  property  in  controversy.  There  can  be  no  doubt 
upon  the  finding  of  the  jury  that  Fuller  designed  to  transfer 
this  property  to  his  wife,  and  to  do  it  effectually;  and  as  to 
both  himself  and  wife  was  imputed  a  knowledge  of  the  law 
of  the  land  at  the  time,  and  consequently  also  an  understand- 
ing of  the  legal  effect  of  the  transaction,  it  cannot  be  presumed 
what  they  did  was  designed  to  be  abortive  or  without  effect, 
but  rather  that  he  intended  she  should  have  the  one  half  of 
the  property  while  he  retained  the  other;  and  assuming  that 
the  parties  knew  he  could  not  transfer  any  portion  of  the  lot 
to  his  wife  as  a  dacion  in  solutvan  or  dacion  en  pago,  nor  by 
contract  of  exchange,  we  are  left  to  discover  if  they  could 
have  intended  anything  by  the  execution  of  the  document 
before  the  Alcalde  and  by  their  subsequent  conduct  in  refer- 
ence to  the  subject  to  which  it  related;  and  if  we  can  justly 
conclude  they  designed  the  same  to  have  effect,  then  the 
inquiry  is  suggested,  what  effect  t 

In  the  case  of  Ldbhett  Heirs  it  is  said  that  husband  and  wife 
^'seem  to  have  been  prohibited  only  from  making  donations  to 
each  other  during  the  marriage,  of  property  actually  in  pos- 
session." But  we  are  not  to  understand  from  this  that  a 
donation  by  one  of  the  spouses  to  t!  ^  other  was  absolutely 
void,  but  rather  voidable  or  revocable.  Donations  so  made 
are  declared  voidable  or  revocable  by  Law  4,  Title  11  of  the 
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4th  Partida.  This  law  says,  "Such  donations  are  prohibited 
in  order  that  the  parties  may  not  be  prejudiced  thereby,  and 
dispossess  themselves  of  their  property,  flirough  their  mutual 
affection;  and  also  because  the  one  who  was  the  most  avari- 
cious would  be  in  a  better  condition  than  the  other  who  gave 
freely.  And  if  they  do  make  any  such  gifts  after  marriage 
they  will  not  be  valid,  if  one  of  the  parties  become  thereby 
poorer  and  the  other  richer,  unless  he  who  made  the  donation 
did  not  revoke  or  annul  it  during  his  life,  for  then  it  would 
remain  valid.  But  if  the  party  making  the  donation  revoke  it 
during  his  life  by  expressly  saying,  'I  do  not  wish  such  a 
donation  made  to  my  wife,  should  be  valid;*  or  if  he  observe 
silence  in  this  respect,  and  afterward  give  or  sell  the  same 
thing  to  another  person;  or  if  the  party  receiving  the  dona- 
tion die  before  the  party  who  made  it;  in  either  of  these  cases 
the  first  donation  will  become  void.'' 

By  this  law,  and  others  of  like  import,  a  donation  made  by 
a  wife  to  her  husbtod  or  by  a  husband  to  his  wife,  was  revo- 
cable during  the  life  and  at  the  instance  of  the  donor;  and  con- 
versely it  became  valid  if  not  revoked  at  the  death  of  the 
donor,  if  the  donee  then  survived.  (Labbes^  Heirs  v.  Abat  and 
others,  2  La.  667;  Escriche — Verbo,  Donadones  erUre  con- 
yuges;  Gomez  ad  leges  Taxm,  Laws  50-53,  Sec.  65.) 

Then  upon  the  theory  that  "Puller  and  his  wife  knew  the 
law  to  be  as  subsequently  decided  in  Noe  v.  Card,  and  also 
that  he  could  not  assign  and  transfer  to  her  half  the  lot  in 
satisfaction  of  her  interest  in  the  sum  of  money  which  was 
expended  to-  obtain  it,  the  question  again  recurs  what  effect 
did  they  intend  should  follow  as  the  result  of  their  conduct  ? 
To  this  inquiry  the  answer  seems  to  us  to  be  suggested  by  the 
very  conditions  of  the  circumstances  of  the  case,  and  therefrom 
to  result  naturally  and  logically,  if  not  inevitably.  Fuller  had 
withdrawn  from  the  commimity  treasury  twenty-five  dollars 
for  his  private  use,  by  which  act  the  community  was  rendered 
poorer  and  he  richer.  His  conjugal  partner  had  suffered  by 
the  loss  which  the  community  had  thus  sustained  and  he  was 
disposed  to  reverse  it  by  a  donation  to  her  of  half  the  lot. 
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Here  was  a  consideration  or  motive  of  sufficient  potency  to 
prompt  him  to  the  just  act  which  he  performed.  Fuller,  in 
whose  power  it  was  to  defeat  the  donation  which  he  intendeJ 
for  the  benefit  of  his  wife,  was,  as  the  jury  in  effect  found, 
faithful  to  the  last,  and  died  leaving  his  wife  surviving  him 
his  donee  of  the  west  half  of  the  lot 

Our  conclusion  is,  that  Fuller  and  his  wife  intended  that 
the  agreement  which  they  entered  into  before  the  Alcalde 
should  be  operative  and  effectual,  and  that  if  it  did  not,  by 
reason  of  some  legal  impediment,  aniount  to  a  dacion  in  solu- 
ium  or  dacion  en  pago,  nor  to  a  contract  of  exchange,  the  same 
was  effectual  as  a  donation  by  the  husband  of  the  west  half  of 
the  lot  to  his  wife,  and  that  upon  his  death  the  donation  became 
irrevocable.     {Holmes  v.  Patterson,  5  Martin,  693.) 

We  have  thus  far  assumed  that  the  document  purporting  to 
have  been  executed  by  Fuller  and  his  wife,  in  the  presence  of 
the  Alcalde  and  witnesses,  was  genuine,  and  also  that  the 
verdict  of  the  jury  was  based  oh  evidence  which  authorized 
it  But  it  is  now  insisted  on  the  part  of  the  plaintiffs  that 
such  document  was  a  forgery,  and  the  instrument  itself  and 
the  oflier  documentary  evidence  in  the  case  is  relied  upon  as 
establishing  this  charge.  The  record  fails  to  disclose  that  the 
point  was  made  on  the  trial  of  the  cause,  and  it  is  not  pre* 
tended  that  this  objection  was  suggested  until  after  the  case 
came  to  this  Court  But  notwithstanding  the  omission,  if  the 
record  itself  contains  internal  evidence  that  the  document  is 
a  forgery,  it  is  not  too  late  to  raise  the  objection  for  the  first 
time  in  this  Court 

The  internal  evidence  on  which  it  is  sought  to  impeach 
this  instrument  does  not  seem  to  us  to  create  any  reasonabhi 
snspicion  as  to  its  genuineness.  The  fact  that  it  does  not 
aflSnnatively  appear  that  Mrs.  Fuller  had  the  west  half  of  tlie 
lot  in  her  actual  possession  until  1847  does  not  establish  or 
tend  to  establish  the  fact  that  this  document  was  forged. 
The  whole  lot  at  the  time  was  worth  only  twenty-five  dollars, 
and  continued  without  change  in  this  respect  until  ISiG, 
^hen  it  became  worth  one  hundred  dollars,  and  from  that  it 
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increased  in  value  in  the  course  of  a  year  to  a  sum  between 
two  hundred  and  three  hundred  dollars,  and  then  it  was  that 
the  division  line  was  surveyed  between  the  east  and  west 
halves  of  the  lot,  and  a  brush  fence  built  upon  a  portion  of 
it.  It  is  not  probable  that  the.  west  half  of  the  lot  was 
esteemed  of  sufficient  value  by  Mrs.  Fuller  during  the  inter- 
val between  1838  and  1847  to  induce  her  to  fence  it,  in  order 
to  preserve  it,  as  at  that  period,  so  far  as  we  are  informed, 
there  were  no  squatters  in  the  country,  Nor  does  the  fact 
that  Fuller,  in  1847,  upon  his  application  to  the  Alcalde  for 
a  new  title  deed  to  replace  the  lost  or  mislaid  original,  which 
he  represented  was  obtained  by  him  in  1842,  together  with 
the  statements  made  iii  his  behalf  at  the  time  by  De  Haro 
and  Sanchez,  prove  that  the  original  grant  was  not  made  in 
1837.  In  reference  to  it  Sanchez  said  it  was  ijssued  when  Don 
Ignacio  Martinez  was  Alcalde,  and  himself  Secretary.  De 
Haro  certified  that  "the  citizen  John  Fuller  is  the  owner  of 
Lot  24  in  the  place  of  Yerba  Buena,  which  consists  of  two 
hundred  varas  in  length  and  fifty  varas  in  width,  *  *  * 
which  lot  was  petitioned  for  by  the  said  Fuller,  and  granted 
to  him  by  the  civil  authorities  of  this  jurisdiction  in  the  year 
1842."  In  this  certificate  De  Haro  was  mistaken  as  to  the 
form  of  a  hundred  vara  lot,  and  it  is  quite  probable  that  he 
and  Fuller  were  equally  mistaken  in  respect  to  the  year  when 
the  original  grant  was  made,  as  its  date  does  not  seem  to 
have  been  a  matter  of  any  particular  importance.  Either 
they  were  ndstaken  or  Sanchez  was.  Sanchez  said  the  origi- 
nal title  was  issued  when  Don  Ignacio  Martinez  was  Alcalde. 
Martinez  held  this  position  in  1836  and  1887,  and  not  in  1842. 
The  charge  of  forgery  is  also  souglit  to  be  maintained  on 
the  groimd  that  Fuller  could  not  write  his  name  in  1847, 
while  his  name  appears  as  if  written  by  himself  to  the  instru- 
ment executed  in  February,  1838.  This  instrument  states 
that  Fuller  and  his  wife  signed  it  with  the  Alcalde,  "  placing 
the  sign  of  the  cross,  not  knowing  how  to  sign.''  There 
appears  to  be  one  sign  of  the  cross  upon  the  record  produced 
in  evidence,  and  that  stands  opposite  Uie  name  of  Mrs.  Fuller. 
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which  (yf  the  parties  placed  it  there  is  not  proved  unless  by 
iha  document  itself «  It  may  be  that  each  oontributed  to  it, 
or^  if  only  one  of  them  made  it,  the  other  may  have  adopted 
it  as  his  or  her  sign.  A  literal  interpretation  of  the  words 
^placing  the  sign  of  the  cross"  wonld  exclude  the  idea  that 
more  than  one  sign  of  the  cross  was  intended  to  be  written, 
and  would  impute  its  creation  as  it  appears  on  the  face  of  the 
instrument  itself  to  the  joint  effort  of  the  parties. 

The  other  reasons  assigned  in  argument  for  the  belief  that 
the  document  in  question  is  a  forgery  are  of  less  weight  even 
than  those  here  noticed,  and  therefore  they  are  passed  by  with- 
out further  consideration.  We  think  there  is  no  good  reason 
to  suspect  the  genuineness  of  the  instrument. 

The  conclusion  to  which  we  have  arrived  respecting  the 
effect  which  the  law  attached  to  the  agreement  entered  into 
between  Fuller  and  his  wife,  and  the  assignment  by  him  to 
her  of  the  western  half  of  the  lot,  renders  it  unnecessary  to 
oonsider  the  other  points  contained  in  the  record.  We  are  satis- 
fied that  by  the  Mexican  law  relating  to  the  qneatioiia  involved, 
and  also  upon  the  principles  of  equity,  the  judgment  ought  to 
be  affirmed 

Judgment  affirmed 

SHArasB,  J.,  conoorring  speoielJiy: 

I  concur  in  the  decision  for  the  reason  that  the  deenment  el 
February  4,  1838,  may  take  effect  ae  a  donation  on  the  ground 
stated  in  the  opinion. 


ALEXANDER  G.  MAUGE  r.  BERNABD  HERDTGHL 


fumooB  AHD  Plbdobi* — A  ple^gco  of  chattels  has  a  rUdit  at  common  law,  If 
tte  pledga  Is  not  redeemed  within  the  ttlpnlated  time,  to  sell  the  property 
pledged,  at  auction,  b^  glTlng  public  aoUce  of  the  tlsM  and  place  of  aale, 
and  If  the  eale  doea  not  eatlff^  the  debt,  he  maj  reeoyer  tlM  deficiency 
fKom  the  pledgor  bj  an  action  at  law. 

Vol.  XXVI. —  87 


Bits  Mauos  If.  HEBiNSHi.  IBup.  CtL 


Ajcfumcnt  for  Appellaiit. 


llxoHT  OF  Plbdgbb  TO  SBix  TBI  Plvpobw — The  common  law  rlglit  of  th«  plo4- 
iree  to  fell  the  pledge  upon  the  default  of  the  pledgor,  and  thereafter  briii^ 
.    Ilia  action  for  any  balanee  remaining  unsatlBfied,  la  wholly  unaffected   hj 
Chapter  1  of  T^tle  8  of  the  Practice  Act. 

Appeal  from  the  District  Court,  Fourth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  money  was  loaned  to  the  defendant  on  the  14th  of  April, 
1862.  ,  On  the  first  day  of  October,  1862,  the  plaintiff  gave 
written  notice  to  the  defendant  that  on  the  7th  day  of  October, 
1862,  he  would  sell  the  pledged  property  at  auction,  and  also 
gave  notice  of  the  hour  and  place.  Plaintiff  also  published 
in  a  daily  paper  in  San  Francisco,  on  the  4th/  5th,  6th,  and  7th 
days  of  October,  notice  of  the  sale. 

Defendant  recovered  judgment  in  the  Court  below,  A  ne^ 
trial  was  granted,  and  defendant  appealed  from  the  order  grant 
ing  a  new  trial. 

The  others  facts  are  stated  in  the  opinion  of  the  Court 

F.  P.  0.  Whiting,  for  Appellant 

The  two  hundred  and  forty-sixth  section  of  the  Practico 
Act  declares  that  there  shall  be  but  one  action  for  the  recov- 
ery of  any  debt  secured  by  a  mortgage  or  lien  upon  real  or 
personal  property,  which  action  shall  be  in  a<«ordance  with 
the  provisions  of  that  chapter.  That  chaptei:  (Chap,  1^  of 
Title  VIII,)  provides  exclusively  for  foreclosures,  and  gives  a 
personal  judgment  onZy'when  the  subject  of  the  lien  or  moiir 
gage  being  exhausted  in  the  manner  pointed  out^  a  deficiency 
remains. 

If  the  debt  in  suit  w^  a  debt  secured  by  a  lien  on  personal 
property,  it  seems  perfectly  apparent  that  a  personal  judgment 
upon  it  could  not  be  had,  without  first  exhausting  the  subject 
matter  of  the  lien,  any  more  than  a  personal  judgment  conld 
be  had  upon  a  note  accompanying  a  mortgage,  without  fiia| 
exhausting  the  mortgaged  premises. 

Nor  is  it  an  answer  to  this  position  to  say  that  the  subject 
inatter  of  the  lien  was  exhausted  by  the  jaale  of  the  property 
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pledged,  at  auction;  for  it  is  only  afW  a  deficiency  is  asceif- 
tained  in  the  mode  pointed  out  in  this  chapter,  that  a  person^ 
judgment  is  authorized  on  a  debt  secured  by  a  lien. 

Sidney  F.  Smith,  for  Bespondent*. 

The  two  hundred  and  forty-sixth  section  of  the  Pradtice 
Act  has  no  application  to  the  case  at  bar,  because  at  the  time 
this  suit  was  commenced  there  ^ras  .no  pledge  or  lien  in  exi'et- 
ence — the  property  having  been  already  sold  and  the  lien 
thereby  destroyed.  j 

The  suit  was  not  to  recover  a  debt  secured  by  a  lien,  but  to 
recover  a  balance  due  after  subjecting  the  pledged  property 
to  sale.  ; 

A  pledgee  has  the  right  at  common  law  to  sell  the  pledged 
property,  if  it  be  not  redeemed  wi^in  the  stipulated  tiuM. 
(Story  on  Bailments,  Sec  308.) ,  Ai^d  if  the  sale  does  mot  sat- 
isfy tiic  debt,  then  to  recover  tiie  de^ciency  from  the  pledgoi* 
(Id.  Sec  314.)  And  there  is.  loathing  in  section  two  hundudd 
and  forty-six  of  the  Practice  Act  which  takes  away  that  coith 
iQon  law  ri^t  to  sell  or  to  reeover  th^^efidenoy  after,  a  sale,    i 

By  the  Court,  Sandebsok,  0.  ^.    " 

This  is  an  appeal  from  au  orde?  granting  a  new^  trial.  Tbe 
action  was  brought  to  reoover  a  balance  due  on  a  loan  of  ooa 
thousand  dollars  for  one  month,  with  interest,  at  the  rate  of 
three  per  cent,  per  month,  secure^  by  a  pledge  of  certain  pelt 
aonal  property.  The  contract  or ;  obligation  was.in  writicig, 
and  in  the  French  language.  :T^e.  complaint  admits  part  pay- 
ment, and  asks  judgment  for  the  balpuice  due.  ;; 

The  answer  denies  specifically '  all  the  allegations  of  tb|» 
complaint,  and  then  proceeds  to  aver  in  substance  that  the 
transaction  in  question. was  had  by  tie  defendant  with  one 
Silvy,  who  was  a  pawnbroker,  as  he  avers,  and  who  was  th4 
real  parly  in  interest.  That  at  the  tiine  he  received  the  moAey 
from  Silvy,  he  left  with  him  in  pawn  and'  pledge,  goods  of  thf 
value  of  fifteen  hundred  dollars.    That  the  obligation  in  quest 
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tion  was  in  the  French  language,  of  which  defendant  was  igao- 
rant,  and  that  he  was  induced  to  sign  the  same  by  the  false 
and  fraudulent  representations  of  Silvy,  to  the  efPeet  that  it 
was  a  receipt  to  him  (Silvy)  for  the  money,  whereas  in  fact  it 
was  a  receipt  in  favor  of  the  plaintiff;  all  of  idiich,  as  he 
avers,  was  done  to  cheat  and  defraud  him. 

It  appears  that  the  plaintiff,  the  money  being  unpaid  at  the 
maturity  of  the  obligation  and  in  less  than  six  months  there- 
fter,  (Statutes  of  1861,  p.  184,  Sec.  4,)  duly  notified  the  de- 
fendant, after  den.dnd  duly  made,  that  he  would  at  a  certain 
time  and  place  sell  the  goods  which  he  held  in  pledge  at  pul>lic 
auction.  This  was  done  and  the  amount  realized  was  duly  in- 
dorsed on  the  obligation,  and  this  suit  was  brought  to  recover 
the  amount  remaining  unsatisfied  by  the  sale  of  the  pledge. 

The  real  question  in  controversy,  and  the  one  upon  which 
tiie  whole  case  turned,  was  whether  this  transaction  was  had 
with  the  plaintiff,  who  was  not  a  pawnbroker,  through  Silvy 
ttcting  as  his  agent,  or  with  the  latter  in  his  alleged  capacity 
of  pawnbroker?  The  jury  in  effect  found  that  the  latter  v^as 
l3ie  case.  The  Court  below  granted  a  new  trial,  but  upon  what 
particular  ground  does  not  appeltr.  But  we  think  the  order 
can  be  fully  sustained  upon  the  ground  that  the  verdict  was 
contrary  to  the  evidence.  Upon  the  question  as  to  whether 
Ike  money  loaned  belonged  to  Silvy  or  plaintiff,  the  testimony, 
except  that  of  the  defendant  (which  is  very  unsatisfactory), 
is  all  one  way  and  contraiy  to  the  verdict  But  admitting  tibis 
^  be  so,  it  is  insisted,  on  the  part  of  .the  appellant,  that  this 
case  falls  within  the  two  hundred  and  forty-sixth  section  of 
lie  Practice  Act,  and  cannot  be  "maintained  upon  the  facts 
disclosed  by  the  evidence,  because  it  is  an  action  for  a  personal 
judgment  without  first  exhausting  the  mortgage  lien  in  the 
manner  pointed  out  in  Chapter  1,  Title  8,  of  the  Practice  Act, 
tend  the  motion  for  a  nonsuit  made  by  him  ought  llieref ore  to 
have  been  sustained. 

This  case  does  not  fall  within  nor  is  it  governed  by  the  pro- 
visions of  that  chapter.  It  is  not  an  action  for  a  debt  secured 
by  a  lien,  but  for  a  balance  due  after  the  lien  has  been 
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eiiaTisted  and  its  proceeds  applied  in  a  manner  authorized  at 
oommon  law.     (Story  on  Bailments,  Sec  308,  and  Sec.  314.^ 

This  oommon  law  right  of  a  pledgee  to  sell  the  pledge,  npon 
the  defanlt  of  the  pledgor,  in  ^e  mode  adopted  in  this  case^ 
and  thereafter  bring  his  action  for  any  balance  remaining  nnsat- 
isfied,  is  wholly  unaffected  by  CSiapter  1,  of  Title  8,  of  the 
Practice  Act 

The  granting  of  a  new  trial  rests  very  much  in  the  discre- 
tion of  the  Court  below,  and  this  Court  will  not  reverse  waA 
an  order  except  in  a  case  of  gross  abuse.  (Peten  v.  Foes,  16 
CaL  357.) 

Order  affirmed. 


E  V,  HATHAWAY  v.  LEWIS  BHABT,  W.  W.  STOW, 
^ND  WM.  H.  PATTERSON. 

PiocBronfoa  supplbmrntabt  to  BIzvcution. —  Sections  two  hoodred  and 
forty-one,  two  hundred  and  forty-two,  and  two  hundred  and  forty-three  of  the 
Practice  Act,  relatlag  to  proceediaga  eopplementary  to  ezecntton,  do  not  an- 
thorlie  the  Court  to  nake  an  order  for  the  appUcatloin  of  property  of  the 
Judgment  debtor  In  the  hands  of  a  third  party  to  the  Batl8fa<!tlon  of  a  Jvdg- 
■ent,  npon  the  mere  aflldaTlt  of  the  plaintiff,  without  first  esamlnlng  the 
party  alleged  to  have  the  property  In  his  possession  as  to  the  tmth  of  the ' 
allegation.  The  order  to  apply  the  property  to  the  aattofacHo^  of  the  indg- 
mcnt  mait  be  based  upon  the  answer  of  the  person  alleged  to  have  It  Ib  his 
ponesslon,  and  snch  other  testimony  as  may  be  addneed  at  the  hearteg  tn 
connection  with  his  answer.  The  affldaTlt  of  the  plaintiff  merely  serres 
as  the  basis  of  a  proceeding  to  acQiilrtt  jnrisdictloa  of  a  party  wte  wis 
liefore  a  stranger  to  the  action. 

MarsT  DEPosiTiD  wtTH  Bhibifv  vo  aaLBini  Attacrsd  Paoram. —  Wbare 
the  defendant  la  an  action,  whose  property  had  been  attached  1^  the  Sheriff, 
deposited  with  the  Sheriff  a  som  of  money  In  gold  coin.  In  lien  of  an  onder- 
taklBg,  to  procnre  a  release  of  the  ptt^MTty,  aod  tha  property  wis  tkare- 
apoA  released,  and  afterwards,  by  agreement  between  the  parties  to  the 
•etlcB,  the  money  was  taken  from  the  Sheriff  and  loaned  oat  pending  the 
litigation,  and  a  note  drawing  Interest  taken  therefor  payable  to  plain- 
tUTi  attorney  —  held^  that  after  plaintiff  ncoTsred  Jndgment  tha  peraons 
who  borrowed  the  money  did  not  hold  It  in  the  character  of  bailees  of  tbp> 
Sheriff,  but  that  th«y  were  mere  debtors,  and  the  money  in  their  hands  a 
mere  debt,  to  be' treated  as  such  on  proceedings  supplementary  to  execution. 

tVDQUMtns  PATABLB  IN  COIN.—  The  two  huidrcdth  section  o<  the  Praetlca  Act* ' 
as  amended  in  1868,  making  proyisloa  for  the  entry  of  judgments  in  certahi 
^•ee,  payable  In  a  specific  kind  of  money,  confers  a  special  anthorfty  o« 
Cearts  not  known  to  tha  common  law»  or  Ooarta  cf  eqdHyv  and  maiC  ha 
■Mettyt 
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Argument  for  Appetlaiitt. 

Sjlmb  —  PsooBBDXNQs  BUPPx.ByBiiTAi|T  TO  BzicnTioir. —  If,  pending  a  lltisft 
Xion  to  recover  a  money  Jadgment,  gold  coin  of  the  defendant  which  is  In  the 
custody  of  the  Sherlif,  la,  by  consent  of  parties  loaned  out,  and  a  note  of 
(  the  borrower  la  ttken  therefor,  payable  in  gold  coin,  the  Court  cannot  nfier 
plaintiff  recovers  judgment,  and  wbUe  the  note  la  outstanding  in  the  hands 
of  third  parties,  and  not  under  the  control  of  the  Court,  make  an  order,  in 
proceedings  supplementary  to  execution,  that  the  borrower  pay  over  the 
money  In  gold  coin.  Tbe  .mode  of  enforcing  a  contract  payable  in  coin  la, 
under  the  statute,  by  an  action  or  proceeding  upon  the  contract  Itself. 

JDBXBDICTION    of    CODBT    in    PSOCBEDINOS    SUPPLEMBNTARX    to    BXECaTION. —  Id 

proceedings  supplementary  to  execution  the  Court  has  no  jurisdiction  to 
make  orders  relating  to  persons  who  are  not  parties  to  the  proceeding,  nor 
haa  it  power  to  make  an  order,  that  <»ie  who  has,  by  consent  ^t  plaintiff  and 
defendant,  borrowed  money,  deposited  with  the  Sheriff  by  defendant  to  re- 
lease an  attachment,  and  given  his  note  to  a  third  party  therefor,  payable 
when  plaintiff  recovers  judgment,  shall  pay  the  money  to  the  plaintiff,  when 
the  person  who  holds  the  note  la  not  a  party  to  the  proceeding,  and  the  note 
la  still  in  his  hands  and  not  under  the  control  of  the  Court. 
BacBiVBB  IN  Prockedings  6UFPLEMENTAUY  TO  EXECUTION. —  In  proceedings 
supplementary  to  execution,  the  Court  has  power,  when  it  has  all  the  parties 
.  before  it,  to  appoint  a  receiver,  and  order  a  note  In  the  hands  of  a  third  per- 
son, a  party  to  the  proceeding,  and  payable  to  the  judgment  debtor,  or  to 
•QCh  third  person  as  trustee  of  the  judgment  debtor,  to  be  delivered  up  to 
tlie  receiver,  to  be  collected  by  suit  or  otherwise  under  Its  direction,  and  tlie 
pr6ceedB  applied  to  the  payment  of  the  debt. 

HO'trnt    TUIKBN    BT    CONSBNT    OlT    PABTIBS    rtOli:    THB    CUBTODT    Oy    TBB    LAW. 

Money  deposited  with  the  Sheriff  by  a  defendant  to  procure  the  release  of  an 
attachment  Is  In  the  custody  of  the  law,  bnt  where  the  parties  by  a  mntnal 
agreement  take  it  out  of  the  hands  of  the  Sheriff,  without  any  order  or  per- 
mission of  the  Court,  and  loan  It  out  to  third  parties,  these  parties  are  not 
the  bailees  of  the  Sheriff,  and  the  money  ceases  to  be  In  the  enstody  of  the 
law,  and  ean  only  be  reached  on  proceedings  snpplementary  to  execntioii,  in 
the  same  manner  as  other  debts  are  reached. 

.  Appeal  from  the  District  Court,  Third  Judicial  District, 
Alameda  0>unty. 

The  f  a<)t8  are  stated  in  the  opinion  of  the  Court. 

'  Patterson,  Wallace  &  Stow,  for  Appellants. 

The  Court  below  erred  in  ordering  Patters(m  &  Stow  to  pav 
the  fimds  in  their  hands  in  gold  coin.  The  order  should  have 
b^n  to  pay  the  sum,  leaving  it  to  be  complied  with  by  the 
payment  of  any  "lawful  earreacy^^  which  by  law  will  dis- 
charge a  debt  or  obligation. 

Patterson  &  Stow  miade  no  contract  with  plaintiff.  The 
judgment  in  Haihanowy  v.  Brady  is  not  payable  in  any  specific 
ctirrency  j  it  may  be  discharged  by  the  tender  of  United  States 
Tjireasury  not60. 
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To  require  the  defendant  in  thift  judgment^  or  his  trustees, 
Patterson  &  Stow,  to  pay  in  a  specific  cnrrency,  was  not  war- 
nnted  by  iihe  jndgpient  nor  by  any  statute  of  this  State.  The 
execution  only  requir^B  the  oollection  of  money;  the  pro* 
oeedmgs  supplementary  to  execution  cannot  require  anything 
bejond  what  the  jndgment  and  execution  required.  The 
defendant  might  hare  paid  the  judgment  in  Treasury  notes. 
The  executian  would  have  been  satisfied  by  payment  of  legal 
tender  notes. 

The  action  of  the  Court  below  was  based  on  the  theory  that 
Patterson  &  Stow,  having  received  coin,  mnst  pay  plaintiff 
coin— the  premises  being  admitted,  tjie  conclusion  does  not 
follow: 

1st  Secause  they  made  no  ecmtraet  with  plaintiff. 

8d.  Because  plaintiff's  judgment  was  not  payable  in  coin. 

Sd.  Because  the  statute  of  this  State  providing  that  a  con- 
tract made  by  its  terms  payable  in  coin,  shall  be  enforced  by 
a  judgment  payable  in  the  same  coin,  contravenes  the  Act  of 
Congress  making  legal  tender  noter ,  money,  and  the  payment 
thereof  at  th^  nominal  value  a  satisfaction  of  all  debts. 

It  cannot  be  denied  that  Congress  has  the  exclusive  power 
to  provide  for  tlie  coinage  of  money,  and  to  regulate  the  value 
thereof;  nor  can  it  be  denied  that  Congress  has  made  no  legal 
difference  between  the  value  of  greenbacks  and  gold  —  either 
is  a  lawful  tender,  by  the  legislation  of  Coi^ress,  for  the  pay* 
ment  of  any  or  all  debts.  The  one  is  money,  and  so  is  the 
other;  the  one  bears  the  impress  of  sovereignty,  and  so  does 
the  other;  the  valne  of  the  one  is  regulated  by  the  Govern- 
ment as  much  as  the  other.  As  money,  there  is  no  difference 
between  them;  as  an  article  of  merchandise,  the  one  has  a 
value  greater  than  the  other;  but  wheat,  barley,  lumber,  a  horse, 
boUodks,  etc.,  are  artich»  of  merchandise,  have  a  value,  and 
market  price. 

But  we  are  not  without  authority  on  this  point  In  the  timer 
of  Queen  EHaabeth,  mixed  or  base  money  was  coined  by  author- 
ity of  the  sovereign,  who,  by  proclamation,  ordered  it  to  pass 
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current  A  person  in  Ireland  had  borrowed  £100  Bterling,  and 
had  given  a  bond  to  repay  it  on  a  certain  future  day.  In  the 
meantime,  Elizabeth,  for  the  purpose  of  paying  her  armies 
and  creditors,  had  coined  the  base  money.  The  debtor,  on  the 
appointed  day,  tendered  £100  in  this  base  coin,  and  it  was  de- 
termined, upon  great  consideration,  that  it  was  a  legal  tender, 
and  that  the  lender  was  obliged  to  receiTe  it.  (Davies'  Irish 
Beports,  48;  see  pp.  278,  208,  Vol.  1,  Book  1,  Black.  Com. 
note  S3;  1  Hale,  P.  0. 194.) 

Once  admit  that  Congress  oan  make  the  legal  tender  notes 
a  lawful  tender,  and  there  i^  an  end  of  the  argument  in  sup- 
port of  the  proposition  that  State  legislation  can  determine  they 
are  not  legal  tenders  for  some  debts  and  obligations^  but  are  f (nr 
otheiB.    If  money  for  one  purpose,  they  must  be  for  aU. 

On  the  25th  day  of  February,  1862,  Congress  passed  another 
Act,  entitled  ''  An  Act  to  authorize  the  issue  of  United  States 
notes,  and  for  the  redemption  or  funding  thereof,  and  for  fund- 
ing the  floating  debt  of  the  United  States." 

The  first  section  of  this  law  provides,  among  other  things, 
that  the  Secretary  of  the  Treasury  is  authorized  to  issue,  on 
the  credit  of  the  United  States,  one  hundred  and  fifty  millions 
of  dollars  of  United  States  notes,  which  notes,  '^  shall  be 
receivable  in  payment  of  all  taxes,  internal  duties,  ezcisosy 
debts,  and  demands  of  every  kind  due  to  the  United  States, 
except  duties  upon  imports,  and  of  all  claims  and  demands 
against  the  United  States  of  every  kind  whatsoever,  except 
for  interest  upon  bonds  and  notes,  which  shall  be  paid  in  coin^ 
and  shall  also  be  lawful  money  and  a  legal  tender  in  payment  of 
aU  debts,  public  and  private,  within  the  United  States,  except 
duties  on  imports  and  interest  as  aforesaid."  (Statutes  1861- 
1862,  p.  846.) 

The  law  of  1862  neither  repeals  the  Aet  of  1792,  nor  pro- 
vides that  the  treasury  notes  issued  undef  it  shall  be  exeluaiveiy 
a  lawful  money  w  legal  tender. 

There  are  tJius  presented  to  the  eitizen  two  kinds  of  enr- 
rency  which  he  can  use  as  a  medium  of  exchange,  or  in  which 
he  can  make  his  payments.  They  are  both  lawful  money; 
neither,  in  the  estimation  of  the  law,  superior  to  the  other. 


Oct.,  1864.]  Hathaway  v.  Bradt.  585 


ArtUBent  for  Betpondent 


Where  individualB  enter  into  contracts  which  are  to  be  can- 
oeDed  by  the  payment  of  money  generally^  both  of  these  Acts 
«f  Congress  enter  into  and  form  a  part  of  the  contracts,  and 
the  cancellation  can  be  accomplished  by  the  tender  of  either 
dasB  of  currency. 

The  privilege  is  given  the  debtor  to  select  either  the  gold 
or  the  paper,  and  discharge  his  obligation  witb  the  kind  of 
money  chosen.  In  f act,  the  idea  of  a  legal  tender  involves 
the  idea  of  a  privilege  given  to  a  debtor  to  pay  his  creditor 
without  a  concurrence  by  the  latter,  except  a  concurrence 
forced  by  the  law. 

If  the  right  to  pay  a  debt  with  an  article  stamped  by  the 
Government,  and  denominated  money,  be  a  privilege  given  the 
debtor,  then  the  latter  can  waive  that  privilege.  The  privi- 
lege of  the  debtor  is  statutory,  and  it  has  been  repeatedly 
held  that  a  person  can  waive,  not  only  a  statutory,  but  even  a 
constitutional  ri^t.  {Lee  v.  Tillotson,  24  Wendell,  338 ;  Tan 
Hook  V.  Whitlock,  26  Wendell,  48;  People  v.  Murray,  5  Hill, 
468;  Baker  v.  Braman,  6  Hill,  47;  Embury  v.  Connor,  3 
N.  T.  511;  Toomhs  v.  Rochester  B,  R,  Co.,  18  Barbour,  583; 
Bua  V.  Trustees  Lockport,  3  N.  Y.  197.) 

If  he  can  choose  at  the  time  of  payment,  which  of  the  two 
kinds  of  currency  will  satisfy  his  debt,  why  cannot  he  make 
the  choice  at  the  time  he  agrees  to  pay?  If  at  the  time  he 
proposes  to  pay,  he  tenders  gold,  and  thereby  waives  his  right 
to  tender  Treasury  notes,  why  cannot  he  make  the  waiver  in 
•dvanoet 

W.  W.  Crane,  Jr.,  for  Respondent 

The  respondent  daims  that  the  law  commonly  called  the 
Specific  Contract  Act,  is  not  in  conflict  with  any  of  the  laws 
of  Oongress,  but,  on  ihe  contrary,  is  in  perfect  harmony  there- 
with, and  that  it  is  competent  for  the  Legislature  of  this  State 
to  anthoriee  the  enforcement  of  the  payment  of  express  con- 
tracts in  the  kind  of  currency  expressed  in  the  contract. 

en  the  2d  of  April,  17^2,  passed  an  Act  entitled 
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^^An  Act  eataj^lishing  a  mixLt  and  regulating  tlie  coins  of  the 
United  States,^'  (Statutes  at  Large,  YoL  I,  p.  250.)  Section 
sixteen  of  this  Act  is  as  follows : 

^'  That  aU  gold  and  silver  coins  which,  shall  have  been  struck 
at  and  issued  from  the  said  mint,  shall  be  a  lawful  tender  m  ofi 
payments  whatsoever,  those  of  full  weight  according  to  the 
respective  values  hereinbefore  declared,  and  those  of  less  than 
full  weight  at  values  proportioned  to  their  respective  weights.'' 

By  the  Courts  Sawyxb,  J. 

Hathaway  sued  Brady  and  uttached  certain  personal  and 
real  property.  For  the  purpose  of  releasii^  the  personal 
property,  Brady  gave  an  undertaking,  and  deposited  with 
EdmondAon,  the  Sheriff,  five  thousand  dollars  in  gold  coin, 
and  the  personal  property  was  thereupon  released  from  the 
attachment  After  judgment,  and  pending  an  appeal,  Ed- 
mondson's  term  of  office  being  about  to  expire,  an  arrange- 
ment was  nuide  by  the  parties  interested,  through  their  attor- 
neys, that  the  five  thousand  dollars  in  gold  coin  should  be 
withdrawn  from  the  custody  of  Edmondson  and  placed  in  the 
hands  of  Stow,  defendant's  attorney,  and  one  of  the  appel- 
lants, to  be  held  by  him  as  custodian,  subject  to  all  the  rights 
of  plaintiff  in  all  respects  the  same  as  if  it  had  remained  in 
the  hands  of  Edmondson.  In  pursuance  of  this  arrangement, 
and  on  the  joint  order  of  the  attorneys  of  the  respective 
parties,  the  said  coin  was  delivered  by  Edmondson  to  Stow. 
It  was  at  the  same  time  agreed,  that  the  funds  so  received  by 
Stow  should  be  deposited  or  loaned,  as  the  parties  might 
agree.  Afterward  the  plaintiff,  through  his  attorney,  proposed 
to  Stow  to  take  the  money  as  a  loan  at  a  reasonable  rate  of 
interest,  giving  security  for  its  r^aymemt  This  proposition 
being  declined,  it  was  finally  agreed  by.  the  parties,  on  the 
26th  of  August,  1863,  that  pending  the  litigation^  said  Stow 
and  his  partner,  Patterson,  should  take  twenty-five  hundred 
dollars  of  the  sum,  and  W.  W.  Crane>  attorney  for  plaintiff, 
the  remainder,  and  pay  interest  therefor  at  one  and  <»»  fovrth 
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per  cent  per  montlu    In  pursuance  of  this  arrangement^  PaV 
terson  &  Stow  executed  and  delivered  to  Crane  an  instrument^ 

as  follows:  ; 

''  [$2,500.]  San  Fbakcisoo,  August  26^  1863. 

''  One  day  after  an  entry  of  an  order  in  the  Supreme  Ooust 
affirming  judgment  in  Third  District  Court,  Alameda  Count7> 
of  Hathaavay  v.  Brady,  or  if  said  judgment  is  not  affirme^^ 
one  day  after  demand,  without  gcaoe,  we  promise,  for  value 
received,  to  pay  W.  W.  Crane,  at  our  office  in  San  Francisco^ 
m  United  States  gold  twin  of  the:pi^ent  standard  of  fineness 
and  value,  two  thousand  five.hundrcid  dallars,  with  interest, 
payable  in  like  coin,  at  one  and  one  fourth  per  oent  per  montk 

.    ^'^Pattbbsow  &  Sxow.^'  . 

rUnlted  StatM  Bereniie  StamjNi.] 

Stow  paid  over  to  Crane  two  thousand  five  hundred  dollar?, 
taMng  from  Orane  an  instrument  similar  to  that  executed  hy 
Patterson  &  Stow.  Patterson  &  Stow  also,  at  the  same  time, 
and  as  a  part  of  the  same  transaction,  executed  a  written 
acknowledgment,  that  they  held  the  said  five  thousand  dollars 
in  coin  "in  the  same  manner,  and  with  like  eflFect  as  if  the 
same  continued  in  the  hands  of  said  Edmondson." 

The  judgment  in  the  action  having  been  subsequently 
affirmed,  said  Crane  requested  said  Patterson  to  pay  said  sum 
of  two  thousand  five  himdred  dollars,  and  Patterson  refused. 
An  execution  was  then  issued,  tod  the  'Sheriff  of  the  City  and 
County  of  San  Prancisco  returned  that  he  had  attached  "all 
moneys,  goods,  credits  and  effects,  debts  due  or  owing,  or 
other  personal  property,  in  the  possession  of  W.  W.  Stow 
and  W.  H.  Patterson,  and  belonging  to  defendant,''  by  deliv- 
ering copy,  etc. ;  that  statement  was  demanded  and  no  answer 
given. 

The  money  not  having  been  obtained,  said  Crane,  on  behalf 
of  plaintiff,  made  an  aflSdavit  in  the  cause  of  Hathaway  v. 
Brady,  setting  forth  substantially  the  foregoing  facts,  the  issiie 
and  return  of  execution  unsatisfied, , and  adding:  ** Deponent 
therefore  iavers  that  said  Patterson  '  ft  Stow  have  property. 
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to  wit:  The  sum  of  two  thousand  five  hundred  dollars  in 
United  States  gold  coin  of  said  Lewis  Brady,  and  refuse,  to 
pay  the  same  upon  said  execution  or  to  apply  the  same  to  the 
fiatisfaction  of  said  judgment"  Upon  this  affidavit  he  asked 
and  obtained  an  order  upon  Patterson  &  Stow,  to  show  cause, 
why  they  should  not  pay  over  said  two  thousand  five  hundred 
dollars,  with  interest  thereon  at  one  and  one  fourth  per  cent 
per  month  in  United  States  gold  coin,  and  why  they  should 
not  deliver  up  and  canoel  the  said  note  for  two  thousand  five 
hundred  d(dlars  given  by  Crane.  At  the  hearing  Patterson  & 
Stow  were  not  examined,  but  they  resisted  the  application, 
and  read  in  opposition  a  copy  of  the  judgment  and  execution 
in  Hathaway  ▼.  Brady,  and  other  portions  of  the  record,  from 
whidi  it  appeared  that  the  judgment  was  the  ordinary  money 
judgment,  and  not  a  judgment  for  coin,  and  that  the  execution 
followed  the  judgment  The  Court  ordered  '^that  said  W. 
H.  Patterson  and  W.  W.  Stow  do  upon  demand  pay  over  to 
the  plaintiff,  or  his  attorney  of  record,  the  sum  of  two  thou- 
aand  five  hundred  dollars  in  United  States  gold  coin,  with 
interest  thereon,  payable  in  like  gold  coin,  at  one  and  one 
quarter  per  cent  per  month  from  the  26th  day  of  August,  1863, 
and  that  upon  Uie  payment  thereof,  the  said  W.  W.  Crane, 
Jr.,  deliver  to  said  Patterson  &  Stow  their  memorandum  note 
aforesaid  held  by  him  and  said  Patterson,  and  said  Patterson 
&  Stow  deliver  to  said  Crane  liis  memorandum  note  aforesaid, 
upon  the  application  of  the  two  thousand  five  hundred  dol- 
lars, with  interest  at  one  and  one  quarter  per  cent  per  month 
from  said  August  26, 1863,  now  in  said  Crane's  hands,  toward 
the  payment  of  said  judgment" 

"From  this  order  Patterson,  Stow  and  Brady  appeaL 
The  appellants  insist  that  the  Court  had  no  power  to  make 
said  order  or  any  part  thereof;  that  said  order  is  not  author* 
ized  by  law;  that  said  order  is  erroneous  in  ordering  Patterson 
&  Stow  to  pay  said  sum  and  interest  in  gold  coin;  and  that  it 
is  erroneous  in  directing  said  Pattexaon  &  Stow  to  aarrender 
to  Crane  his  note. 

It  is  not  clear  from  the  record  what  the  character  of  these 
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proceedings  wds  intended  to  be^  But  the  respondent's  co\ui-> 
sd,  in  his  brief,  claims  that  jbhey  were  had  under  sections  two 
hundred  and « f orty-one^  two  hundred  and  forty*two  aad  two 
hundred  and  forty-thr^e  of  the  Practice  Act  relating  to  piPr 
eeedings  supplementary  to  execution*  But  the. provisions  of 
those  sections  have  not  been  pursued^  There  is  nothing  in 
those  sections,  that  authorizes  the  Court  to  make  an  order  for 
the  application  of  property  of  the  judgment  debtor  in  th» 
hands  of  a  third  party  to  the  satasfaetion  of  the  judgment, 
without  first  ascertaining,  by  an  examination  of  the  party 
alleged  to  have  the  property  in  his  possessioti,  the  truth  of  tte 
allegation.  When  it  is  made  to  appear  to  the  satisf  aotion  of 
the  Judge,  that  any  person  has  the  property  of  the  judgment 
debtor,  or  is  indebted  to  him  in  an  amoimt  exceeding  fifty  dol* 
lars, "  the  Jud^  may  by  an  order  require  such  person  ♦  ♦  ♦ 
to  appear  at  a  specified  time  and  place  before  him,  or  a  referee 
appointed  by  him,  and  answer  concemii^  the  same/'  He  can 
be  C(«npelled  to  answer,  but  there  is  nothing  authorizing  the 
Court  to  make  any  order  to  pay  till  he  has  answered.  In  this 
case  Patterscm  &  Stow  have  never,  so  far  as  shown  by  the 
record,  been  examined,  or  answered,  or  admitted  that  there  was 
anything  in  their  hands  due  or  belonging  to  Brady.  They  ap* 
peared  to  the  order  to  show  cause  and  opposed  the  application. 
But  they  were  not  called  upon  to  answer  whether  they  had  anj 
property  of  Brady  or  not,  and  did  not  answer.  It  appears  by 
the  record  that  the  Court  acted  only  upon  the  affidavit  of 
Crane,  made  for  the  purpoae  of  obtaining  the  order  to  shoMr 
cause,  and  the  axecutum  introduced  by  bimu 

There  was  no  admission  by  Patterson  &  Stow,  that  they  had 
any  money,  or  property  of  Brady^s  in  their  possession,  and  n3> 
answer  by  them.  There  was  no  evidence  of  the  ftict  other 
than  the  moving  papers  referred  to.  The  affidavit  of  Crane 
was,  perhaps,  suiBcient  to  auihmze  the  Judge  to  make  an  order 
requiring  Pattersoil^  Stow  to  appear  send  answeir;  but  it  per- 
forms no  other  offioe  than  to  serve  as  ft  basis  to  set  the  Goutt 
in  motion*  It  is  Hot  a  pleading  like  a  complaint,  to 'which 
the  party  snmmimed  is  to  plead,  and  in  default  of  pleading 
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thereto  to  be  taken  in  thie  proceeding  as  true.  No  default  can 
be  entered  upon  it.  It  is  simply  the  basis  for  the  order  of 
the  purpose  of  acquiring  jurisdiction  of  a  party  who  was  before 
a  stranger  to  the  case.  The  order  to  apply  property  to  the 
satisfaction  of  the  judgment  must  be  based  upon  the  answers 
of  the  party  summoned^  and  such  other  testimony  as  may  be 
ftddi;ced  in  connection  with  the  answer.  There  was  no  exami- 
nation of  Patterson  or  Stow  in  this  case^  and  neither  answer 
or  admission,  with  or  without  other  testimony,  upon  which  tbe 
Coi^rt  could  be  authorized  to  enter  the  order.  These  statutory 
proceedings  must  be  strictly  pursued.  The  proceedings  were, 
therefore,  irregular. 

•  But,  for  the  purposes  of  this  decision,  we  will  assume  that 
proceedings  supplementary  to  execution  were  regularly  had 
under  the  proTisions  of  the  Practice  Act 
'-  It  is  claimed  by  the  respondents,  that,  Patterson  &  Stow 
were  simply  bailees  of  coin  owned  by  Brady,  holding  it  as  a 
Special  deposit,  and  that  the  Court  is  authorized  to  order  it  to 
be  delivered  over  in  the  same  manner,  as  if  it  were  any  other 
Specific  piece  of  personal'  property  capable  Of  manual  deKv- 
iery.  Conceding  this  to  be  the  position  of  Patterson  &  Stow 
on  the  receipt  of  the  money  from  Edmondson,  such  was  clearly 
not  their  relation  to  it  after  the  further  arrangement  of  the 
26th  of  August.  The  parties  appear  to  have  been  unwillmg 
that  so  large  an  amount  of  money  should  be  idle  pending  a 
protracted  litigation.  They  were  anxious  that  it  should  draw 
interest.  The  plaintiff  offered  to  take  it  upon  interest  and 
give  security.  The  proposition  was  not  aoceded  to.  It  was 
&ially  agreed  that  Patterson  &  Stow  should  take  two  thousand 
£ve  hundred  dollars,  and  Crane  two  thousand  five  hundred  dol- 
lars, elich  to  pay  interest  at  one  and  a  quarter  per  cent  per 
month,  and  the  instruments  referred  to  in  the  record  were  exe- 
xmted  in  pursuance  of  tiiis  agreement.  It  was  certainly  not 
t)ontemplated  that  Patterson  &  Stow  should  keep  this  coin  in 
tiieir  safe,  as  a  special  deposit,  after  this  arrangement  Admit* 
&Qg  them  to  have  been  bailees  before  the  26th  of  August, 
:this  agreement  converted  them  from  mere  baileeB  int6  debtors. 
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but  without  dianging  the  ri^ts  of  the  plaintiff  and  defendant 
as  between  themselves,  so  far  as  their  interest  in  the  fund  was 
ooncemed.  The  fund  from  that  time,  at  least,  lost  the  char- 
acter of  specific  personal  property  capable  of  manual  delivery, 
subject  to  be  delivered  over,  as  such,  on  the  order  of  the  Court, 
and  acquired  the  character  of  a  debt,  subject  to  be  applied  by 
the  Court  on  proceedings  subsequent  to  estecution,  (mly  in  the 
mode  applicable  to  other  debts.  The  respondent  and  the 
Court  so  treat  the  matter,  for  the  respondent  asks,  and  the 
Court  orders,  that  Patterson  ft  Stow  shall  *'pay  over  to  plain- 
tiff, or  his  attorney  of  record^  the  sum  of  two  thousand  five 
hundred  dollars  in  United  States  gold  coin,  with  intiftrest  there- 
on, payable  in  like  gold  coin,  at  one  and  one  quarter  per  cent 
per  month,  from  the  26th  day  of  August,  1868.**  No  interest 
was  deposited  with  Patterson  ft  Stow.  The  demand  for  inter- 
est necessarily  arose  from  the  use  of  the  money  in  the  character' 
of  debtors.  There  was,  then,  no  specific  coin  belonging  to 
Brady  in  the  hands  of  Patterelon  ft  Stow,  upon  which  the  order 
of  the  Court  could  operate. 

But  it  is  insisted,  that,  under  section  two  bVmdred  of  the 
Practice  Act,  as  amended  in  1863^  the  Court  was  authoriiied 
to  order  Patterson  ft  Stow  to  pay  the  amount  due  in  gold 
coin.  That  section  provides,  that,  "  in  an  action  on  a  contract* 
or  obligation  in  writing  for  the  direct  payment  of  money, 
made  payable  in  a  specified  kind  of  money  or  currency,  judg-' 
ment  for  the  plaintiff,  whether  the  same  be  by  default  or  after 
verdict,  may  follow  the  contract  or  obligation,  and  be  made 
payable  in  the  kind  of  money  or  currency  specified  therein; 
and  in  an  action  against  any  person  for  the  recovery  of  money 
received  by  such  person  in  a  fiduciary  capacity,  or  to  the  use 
of  another,  judgment  for  the  plaintiff,  whether  the  same  be  by 
default,  or  after  verdict,  may  be  made  payable  in  the  same 
kind  of  money  or  currency  so  received  by  sudh  pers*^.'* 

This  section  confers  a  special  authority  to  enter  a  peculiar 
judgment  not  known  to  the  common  law,  or  even  to  Courts  of 
equity  in  certain  specified  ^^dcHons."  It  must  be  strictly  con- 
strued and  cannot  be  extended  beyond  the  case  prescribed. 
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The  cafie  under  consideration  is  not  one  of  the  specified 
cases.  It  is  true  there  was  a  contract  in  writing  made  by 
Patterson  &  Stow.  But  this  is  not  an  action  upon  thai  con- 
tract. The  written  contract  is  now  outstanding  in  the  hands 
of  some  person  not  a  party  to  this  suit,  who  himself  holds  it 
as  trustee  for  the  benefit  of  the  parties  interested.  Had  the 
action  been  brought  on  that  instrument  by  him^  as  trustee,  or 
by  some  person  under  the  direction  of  the  Court,  the  question 
would  have  arisen  as  to  what  power  the  Court  could  exercise 
under  this  provision  of  the  statute.  "Not  is  this  ^^an  action 
against  a  person  for  the  recovery  of  money  received  by  such 
person  in  a  fiduciary  capacity,^'  within  the  meaning  of  the 
statute. 

This  is  a  summary  proceeding  in  the  nature  of  a  garnish- 
ment, collateral  to  another  action,  in  which  the  plaintiff  seeks 
to  charge  Patterson  &  Stow  as  debtors  of  Brady,  or  as  hav- 
ing property  of  Brady,  the  judgment  debtor.  It  is  not  an 
action  by  the  beneficiary  in  his  own  right  against  his  trustee 
to  recover  money  held  by  the  trustee  for  his  benefit,  nor  a 
proceeding  to  enforce  his  right  to  the  fund  under  the  stipula- 
tion withdrawing  the  money  from  the  hands  of  Edmondson. 
It  proceeds  upon  a  different  theory,  and  is  not  the  case  con- 
templated by  the  statute.  The  plaintiff  chose  to  proceed 
under  the  statute  relating  to  proceedings  supplementary  to 
execution,  and  charge  Patterson  &  Stow  as  debtors  of  Brady 
for  money  loaned  at  interest,  and  he  must  be  limited  to  the 
remedies  afforded  by  those  provisions.  Such  proceedings  are 
only  adapted  to  reaching  funds  of  the  judgment  debtor.  Any 
interest  the  plaintiff  may  have  acquired  against  Patterson  & 
Stow  by  virtue  of  his  agreement  with  them  must  be  enfcmsed 
in  some  other  mode. 

Plaintiff's  judgment  against  Brady,  and  the  ^ecution  issued 
on  it,  do  not  call  for  gold  coin.  They  may  be  satisfied  by  any 
other  eoin,  or  money  which  the  Constitution  and  laws  of  the 
United  States  make  a  legal  tender.  It  may  be  doubtful 
whether  tlie  plaintiff  can  acquire  a  right,  by  proceedings  sup- 
plementary to  execution,  to  a  judgment  or  order  more  favor- 
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aUe  to  himself  than  hd  has  against  Brady.  But  if  he  ean,  it 
most  be  through  an  action  directly  upon  the  contract  of  Pat- 
ters<»  &  Stow,  to  enforce  it  according  to  its  terms*  But  it  is 
enough  to  say  that  this  proceeding  is  not  ^^an  action/'  etc., 
within  the  meaning  of  the  Act  relied  on,  and  the  plaintiff  can 
receive  no  aid  from  the  statute,  v^onceding,  thereforOi  the 
propriety  under  the  circumstances  disclosed  by  the  record,  of 
making  an  order  requiring  Patterson  &  Stow  to  pay  over  the 
money  due  from  them,  the  order  was  erroneous  in  requiring  it 
to  be  paid  in  any  specific  kind  of  money.  The  Court  was  not 
authorized  to  make  the  order  in  this  proceeding,  upon  the  case 
presented  by  the  record. 

The  order  is  erroneous  in  requiring  Patterson  &  Stow  to 
deliver  up  to  Crane  his  note  of  August  26th,  upon  Crane's 
applying  the  two  thousand  five  hundred  dollars  due  from  him 
on  the  instrument,  in  satisfactiim  oif  plaintiff's  judgment 
Crane  was  no  party  to  this  proceeding,  and  the  Court  had  no 
jurisdiction  to  make  the  order.  The  note  was  not  ordered  to 
be  delivered  to  him  as  receiver,  but  as  maker. 

The  Court  ought  not  to  have  made  the  order  requiring  Pat- 
teracm  ft  Stow  to  pay  over  the  two  thousand  five  hundred  dol- 
lars, while  their  note  was  outstanding  in  the  hands  of  a  third 
parfy,  and  not  under  the  control  of  the  Court  The  order,  that 
Crane  deliver  up  the  note  after  Patterson  &  Stow  should  have 
complied  with  the  order  on  their  part,  was  a  nullity,  for  the 
reason,  that  Crane  was  not  a  party,  and  the  Court  had  no  juris* 
diction  over  him  or  the  paper.  Crane,  in  his  affidavit  made  on 
behalf  of  plaintiff,  avers  a  willingness  to  surrender  the  note  on 
the  payment  to  plaintiff  of  the  money  due  on  it;  but  this, 
without  placing  the  note  on  the  files  or  in  the  custody  of  the 
Court  for  that  purpose,  did  not  give  the  Court  control  of  the 
instroment  The  Court  had  power  to  appoint  a  receiver  and 
direct  Patterson  &  Stow  to  deliver  the  note  of  Crane  to  the 
receiver,  to  be  collected  by  suit  or  otherwise  under  its  direo* 
tion,  and  the  proceeds  applied  to  the  payment  of  the  debt 
80,  also,  it  might  have  ordered  Crane,  in  a  proper  proceeding 
against  him,  to  deliver  up  the  note  of  Paterson  &  Stow  to  be 
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collected  in  the  same  maimer.  But  it  had  no  authority  to 
order  either  to  deliver  up  the  notee  held  by  them  respectively 
to  the  other^  or  to  any  other  parfy  having  no  such  relations  to 
the  Court. 

It  is  also  insisted,  that,  under  the  stipulations  set  out  in 
Crane's  affidavit,  Patterson  &  Stow  stood  in  the  position  of 
the  Sheriff,  and  could  be, required  to  pay  over  the  money  on 
motion,  in  the  same  manner  as  the  Sheriff  could  be  required 
to  pay  over,  had  the  money  remained  in  his  hands.  Whatever 
the  rights  of  the  parties  in  the  money  may  have  be^i,  it  does 
not  follow  that  the  remedy  is  the  same  that  it  would  have  been 
had  the  money  remained  with  the  Sheriff.  In  his  hands  it  was  in 
the  custody  of  the  law.  But  the  parties^  by  mutual  agreement, 
took  it  out  of  the  hands  of  the  Sheriff,  and  placed  it  in  the 
hands  of  private  parties.  This  was  not  done  under  an  order, 
or  by  the  permission,  or  under  the  sanction  of  the  Court. 
The  Court  took  no  action  whatever  in  the  matter.  Nor  did 
the  Sheriff,  either  on  his  own  motion,  or  at  the  suggestion  of 
the  parties,  appoint  Patterson  &  Stow  his  keeper.  Tliey  were 
not  the  bailees  of  the  Sheriff,  and  were  not  in  any  maimer 
accountable  to  him  for  the  deposit  The  parties  interested, 
by  a  private  arrangement  between  themselves,  independent  of 
any  oflBcial  actioa  of  the  Court  or  Sheriff,  took  the  money  out 
of  the  custody  of  the  law,  thereby  relieving  the  Sheriff  from 
any  further  responsibility  in  the  matter,  and  placed  it  in  tiie 
hands  of  Patterson  &  Stow,  who  thus  became  trustees  for  the 
benefit  of  all  the  parties  interested  in  the  money — the  plain- 
tiff and  defendant  und^r  the  stipulation  retaining  the  same 
pecuniary  interest  in  the  fund  as  if  it  had  remained  in  the  cn»* 
tody  of  the  law;  and  by  a  subsequent  agreement  the  deposit 
was  converted  into  a  locm  *-*  the  interest  of  the  parties  in  the 
fund  also  remaining  unchanged.  But  the  remedies  for  making 
that  interest  available  are  necessarily  different  The  money 
is  no  longer  in  the  custody  of  the  officers  of  the  law.  It  has 
been  intrusted  to  private  parties,  and  the  remedies  must  be 
such  as  are  applicable  to  other  funds  held  in  a  similar  manner 
upon  like  trusts. 
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From  the  views  expre&aed,  it  fallows  that  the  order  appealed 
from  must  be  reversed^  and  it  is  so  ordered* 


DANIEL  GREEN  v.  JOSEPH  E.  BUTLER,  JOSEPH  S- 

LEAVITT,  R.  MORTOIT, VANDYKE,  ato  W- 

POLAND. 

Bimw  OP  EhriDBNGB  bt  ArrmAJom  CoosTr— If  no  appeal  to  taken  from  aa 
order  denylsg  a  new  trial,  the  appellate  Court  cannot  review  the  evidence 
to  determine  whether  the  Terdlct  or  flndlngi  are  sustained  by  It.  The 
practice  Is  the  same  In  all  cases,  whether  at  law  or  In  equity. 

PuiCHASB  OF  BQUfTT  OF  BBDaMPTiON  Bt  MosTQAOBa. —  A  mortgagee  can  make 
a  bona  fide  purchase  from  the  mortgagor  of  the  equity  of  redemption,  and 
thereby  become  Tested  with  an  irredeemable  estate,  and  obtain  an  absolute 
ownership  of  the  mortgaged  property. 

Gaxcillatiok  of  a  DuFa/LSANca. —  Where  a  deed  and  defeasance  are  tn  sep- 
arate Instruments,  thus  constituting  a  mortgage,  a  purchase  of  the  equl^  of 
redemption  by  the  mortgagee  from  tht  mortgagor  for  its  full  ralue,  and  a 
sorrender  of  the  defeasance  to  the  mortgagee  to  be  cancelled,  and  the  re- 
tention of  It  by  the  movtgagei^  la  In  law  a  eaacellatloa  of  the  defeasance, 
though  not  actually  destroyed. 

Samb  — Bffbcv  of. — O.  executed  to  B.  a  deed  absoluta  on  Its  face,  tmt  In- 
tended aa  a  security  tot  monsy.  B.  snhseqnently  executed  an  tnstrumeat 
whereby  he  agreed  to  reconyey.to  O.  upon  payment  by  G.  at  a  spscUed  dar 
of  a  certain  sum  of  monoy  due  from  O.  to  B.,  and  B.,  by  consent  of  O.,  went 
Into  possession.  Afterwards  there  was  an  accounting,  and  B.  purchased  of 
Q.  hla  iBtereat  In  the  land,  and  paid  therefor  Its  full  ralne,  tile  monay  dne 
being  a  part  of  the  purchase  moaey ;  and  thereopon  O.  avrrend9red  up  to  B, 
the  said  last  named  instrument  to  be  excelled,  upon  an  understanding  ba- 
tween  the  parties  that  such  surrender  and  cancellation  should  and  would 
Test  the  nbsolDte  title  to  the  lands  in  B^  and  B.  coatlnned  in  possession  IB 
pursuance  of  bis  purchase.  Afterwards  O.  brought  salt  against  B.,  claiming 
that  said  surrender  and  cancellation  of  said  Instrument  did  not  Test  the 
title  in  B.;  that  said  couTeyance  was  still  only  a  mortgage;  that  the  In- 
debtednsai. had  been  paid  by  the  rents  and  profits;  and  asking  that  B.  be 
adjudged  to  cooTsy  to  0^  HtM,  tliat  ondei  sach  drcnmstances  a  Oourt  of 
equity  would  not  compel  a  conveyance. 

Wbbb  a  Cowtbtattcb  is  a  Tbvbt  Dbbd  and  not  a  Mobtgaob. —  Where  the 
owner  o<  a  traet  of  land  excentea  an  absolute  deed  of  It  to  another  person 
to  enable  the  other  person  to  mortgage  the  same  to  raise  money  to  pay  off 
Uens  against  it,  the  transaction  Is  not  a  mortgage,  but  passes  the  fee  which 
the  grantee  holds  In  tVnst  for  the  grantor. 

Bbfbasakcb  bxbcvtbd  aftbb  Pbbd. —  If  a  deed  is  executed,  conTeylng  and 
intended  to  convey  an  absolute  title,  the  subsequent  execution  of  a  defeas- 
ance by  the  parties  will  not  tars  the  deed  into  a  mortgaga. 
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'  Afpbai*  from  the  District  Conrty  Twelfth  Judicial  District, 
City  and  County  of  San  Francssco* 

This  action  was  brought  to  compel  an  accounting  and  a 
reconveyance  of  the  property.  Plaintiff  claimed  that  the 
deed  and  defeasance  constituted  a  mortgage,  and  that  Leavitt, 
unknown  to  plaintiff,  had  paid  Butler  a  large  portion  of  the 
sum  mentioned  in  the  defeasance  before  the  execution  of  the 
same,  and  that  the  amount  thus  paid  by  Leavitt,  and  the 
proceeds  of  the  property  received  by  Butler  as  mortgagee  in 
possession,  had  satsified  the  mortgage,  and  that  Leavitt  and 
Butler  had  combined  together  to  defraud  plaintiff. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Brooks  <6  Whitney,  for  Appellants. 

The  settled  doctrine  of  equity  now  is^  that  a  mortgage  ia 
mere  security  for  a  debt,  and  passes  only  a  chaltel  interest. 
That  the  debt  is  the  principal,  and  the  law  the  incident;  that 
the  mortgage  constitutes  simply  a  lien  or  incumbrance,  and 
that  the  equHy  of  redemption  is  the  real  and  beneficial  estate 
in  the  land,  which  may  be  sold  and  conveyed  by  the  mort- 
gagor, subject  only  to  the  lien  of  the  mortgage,  in  any  of  the 
ordinary  modes  of  assurance.  {McMillan  y.  Richards,  9  OaL 
866 ;  Heffens  r.  Myer,  18  CaL  13 ;  2  Story's  Equity,  1,018, 
1,015 ;  Wilson  ▼.  Troupe,  2  Cowen,  95 ;  Alexander  v.  QreeifSr 
wdod,  24  OaL  605;  Harlan  ▼.  Rackerby,  34  Cal.  661.) 

An  equity  of  redemption,  or  other  interest  in  land,  cannot 
be  surrendered  except  by  writing  signed  by  the  jmrtj. 
(Chitty  on  Con.  270;  Varrish  v.  Koons,  Parsofns  8.  Equity, 
C.  89;  Oouche  ▼.  Martin,  9  Watts,  106;  Harrison  v.  Owen, 
1  A.  T.  E.  520 ;  Cupit  v.  Jackson,  13  Price,  721 ;  Sanders  r. 
Leslie,  2  Ball  &  Beat.  49;  Dexter  v.  Ahiold,  8  Sum.  152.) 

'*Once  a  mortgage,  always  a  mortgage,**  is  a  universal  rule 
in  equity,  and  no  agreement  in  the  mortgage  to  change  it  into 
an  absolute  conveyance,  upon  any  condition  or  event  what- 
ever, will  be  allowed  to  prevail.  (Clark  v.  Henry,  2  Cowen, 
824;  Wheelcmd  t.  Sumpty,!  Tates,  584;  2  Equity  Digest^ 
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1,468-1,466;  Wihan  ▼.  Troupe,  7  John.  0.  36-  Holdridge  ▼. 
Oittespie,  2  Jolin.  C.  M;  Hicks  r.  Hicks,  5  OilL  k  John.  75.) 

So  inseparable,  indeed,  is  the  eqiiiQr  of  redemption  from  a 
mortgage,  that  it  cannot  be  disannexed  eren  by  an  express 
agreement  of  ^e  parties.  (2  Story  Eq.  Jnr.  1,019;  Flagg  ▼. 
Mamn,  2  Sum.  490 ;  CroM  ▼.  Bonnet,  1  Qreen.  C.  264.) 

Mere  delivery  of  the  defeasance  could  not  operate  as  a  con- 
veyance of  the  eqnity  of  redemption.  (Jackson  ▼.  Pulver,  8 
John.  370;  Jackson  y.  Anderson,  4t  Wend.  474,  citing:  2  John. 
884;  9  John.  55;  12  John.  73,  488,  355;  S  H.  B.  0.  260; 
4  Crois,  497;  6  East  86;  Jackson  v.  Paige,  4  Wend.  A85» 
citing  i  Term  Eeports,  1  John.  0.  840.) 

Taylor  <§  Hastings,  for  Eespondents. 

A  mortgagee  may  always  purchase  the  eqtuty  of  red^nption 
of  the  mortgagor,  if  such  purchase  he  svhsequeni  to  the  making 
of  the  mortgage,  for  an  adequat'^  consideration,  and  free  from 
fraud.  (1  Washburn  on  Eeal  Property,  496,  Sec  24;  4  Kent 
Com.  160,  9th  edition;  Schekell  v.  Hopkins,  2  Md.  Oh.  R.  90; 
Dougherty  v.  McColgan,  6  Gill.  &  Johns.  275 ;  18  Ala.  698 ; 
Remson  v.  Hay,  2  Ed^  Ch.  535 ;  Russell  t.  Sovihard,  12  How. 
U.  S.  154.) 

The  agreement  for  the  purchase  of  the  mortgagor's  interest 
presented  by  this  record  wa^  not  made  in  the  mortgage,  not 
coiemporaneous  with  the  security,  but  long  subsequent  thereto. 
All  that  this  point  of  appellant  states,  and  all  that  the  author- 
ities cited  in  support  of  it  state,  is,  that  a  mortgagee  shall  not 
at  the  time  of  making  the  mortgage  agi^ee  for  the  purchase  of 
the  equity  of  redemption  —  that  any  such  agreement,  for  very 
good  reasons,  is  presumed  to  be  fraudulent  —  a  principle  which 
we  have  no  desire  to  contest  If  the  agreement  for  the  pur- 
chase of  the  redamptionary  interest  had  been  made  between 
Butler  and  Green  at  the  time  of  the  making  the  mortgage,  the 
14th  day  of  August,  1854,  there  would  be  some  force  in  the 
proposition^  but  the  same  being  made  subsequently^  on  the  27th 
«f  Februaiji  1855,  it  is  destitute  of  application. 
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The  case  of  MeMUUm  v.  Richards,  9  CaL  365,  cited  by 
appellant)  haa  no  bearing  upon  this  issue.  The  words  ^the 
owner  of  a  mortgage  in  this  State  can  in  no  case  beeome  the 
owner  of  the  mortgaged  premises^  except  by  a  purchase  after 
sale,  under  a  judicial  decree  consummated  by  cqpyeyance," 
applied  to  the  facts  in  that  case  —  L^,  that  a  mortgage  of  itself 
does  not  convey  any  estate,  but  is  simply  a  security  —  are  per- 
fectly tru&  But  the  strong  expression  is,  of  course,  limited 
to  those  facts.  Obviously,  there  are  VMmy  ca^es  where  the 
owner  of  a  mortgage  can  become  the  owner  of  the  mortgaged 
property  other  than  by  a  purchase  after  sal^  under  a  judicial 
decree,  consummated  by  conveyance.  Can  he  not  take  by 
devise  t  Can  he  not  receive  by  giftt  Gould  he  not  become 
owner  either  as  heir  or  next  of  kin  by  descent  or  distribution  t 
Equally  can  he  become  owner  by  a  fair  and  equitable  pnr- 
ehase^  when  the  agreement  is  made  subsequent  to  the  mortgage. 
The  rule  is  clearly  stated  in  Washburn  on  Real  Property  — 
the  latest  and  best  work  we  have  on  really : 

"  If  the  transaction  between  the  parties  be,  in  fact,  a  mort- 
gage, its  character  cannot  be  affected  or  changed  by  ai^  agree- 
ment entered  into  at  the  time  between  them,  as  to  redemption 
or  other  incidents  of  a  mortgage.  The  doctrine  universally 
applicable  is,  if  once  a  mortgage,  always  a  mortgage.  Nor  can 
it  be  made  otherwise  by  any  agreement  of  the  parties  made  at 
the  time  of  the  execution  of  the  deed,  nor  upon  any  contin- 
gency whatever. 

"  The  mortgagee  may  always  purchase  the  m/nigctgor's  right 
of  redemption,  and  thus  acquire  an  absolute  title.  This,  how- 
ever, will  be  avoided  for  fraud,  actual  or  constructive,  or  for 
any  unconscionable  advantage  taken  by  the  mortgagee  in 
obtaining  it  It  will  he  sustained  if  perfectly  fair  and  for  an 
adeqiuUe  consideration^*  (Washburn  on  Beal  Property^  Vol. 
I,  p.  496,  Sees.  23,  24.) 

The  surrender  and  the  cancellation  of  the  defeasance,  by 
and  with  the  consent  of  the  mortgagor,  for  the  very  purpose 
of  passing  the  estate^  operates  in  equity  to  estop  the  mortga- 
gor from  showing  the  deed  absolute  to  have  been  ^)tended  as 
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a  mortgage,  and  thus  avoids  the  Statute  of  FraudB.  (Brown 
on  Statutes  of  Fraud,  pp.  60-62,  Sees.  60,  61 ;  1  HiUiard  on 
Real  Property,  395,  Sec-  17;  ThrvJl  v.  Skimer,  17  Pick. 
214-16 ;  Harden  v.  PhilKps*  Academy,  12  Maaa.  464-5 ;  Mtuay 
V.  Holt,  4  Foater  N.  H.  252 ;  WUey  v.  Christ,  4  Watta'  Penn. 
199,  200;  Farrmr  v.  Farrar,  4  N.  H.  191;  Thams(m  v.  Ward, 
1  Id.  9;  1  Green'a  Cb.  260;  6  Ala.  801;  Mason  y.  Grani,  21 
Maine,  160 ;  Waters  v.  Bandell,  6  Metcalf ,  484 ;  BaJcer  v.  Pralt, 
15  111.  570,  671;  Holhrook  v.  Terrell,  9  Pick.  104;  Jackson  v. 
Ourdner,  8  Jdbns.  403 ;  Stetson  v.  OvUiver,  2  Cuah.  499 ;  Bice 
r.  Bice,  Bice  v.  Birdj  4  Pick.  852,  and  note.) 

We  do  not  claim  that  at  law  the  surrender  and  cancellation 
of  the  deed  by  the  grantee  revesta  the  title  in  the  grantor; 
that  anch  an  act  oonatituted  a  technical  conyeyance  at  law, 
signed,  sealed  and  delivered,  which  paaaed  tiie  interest  of 
Green  in  the  land  to  Butler.  Though  numerous  authorities 
of  respectability  and  weight  countenance  aueh  view,  auch  a 
cancellation  doea  not  operate  by  way  of  transfer,  nor  yet  of 
technical  release,  but  it  doea  operate  in  equity  as  an  estoppel, 
not  allowing  the  grantee  or  the  mortgagor  to  claim  any  bene 
fit  from  the  surrendered  deed,  on  the  one  hand,  or  the  aurren- 
dered  and  cancelled  defeasanse  on  the  other. 

By  the  Court,  Sawysb,  J. 

A  large  portion  of  the  briefs  on  both  sides  is  devoted  to  a 
discussion  of  the  evidence.  But  no  appeal  has  been  taken 
from  the  order  denying  a  new  trial,  and  the  parties  must  be 
presumed  to  have  been  satisfied  with  the  facts  as  found. 
Whether  they  were  or  not,  the  appeal  is  from  the  judgment 
alone,  and,  on  such  appeal,  we  cannot  review  the  evidence. 
The  practice  ia  the  same  in  all  casea,  whether  at  law  or  in 
equity.  (AUenv,  J^ennow,  2ICal.  68.)  Whatever  doubt  there 
might  formerly  have  been  on  this  point  aa  to  cases  in  equity, 
thwe  can  be  none  since  the  passage  of  the  Act  of  1861, 
the  first  section  of  which  provides  ^^that  no  distinction  as 
to  the  mode  of  taking  or  perfecting  appeals,  or  aa  to  the 
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efiFect  of  them,  shall  be  made  betTveen  cases  at  law  and  cases 
in  equity,  but  the  provisions  of  the  Practice  Act  shall  apply 
in  like  manner  to  all  cases  of  appeal."  (Laws  1861,  p.  689.) 
Nor  did  the  parties,  when  the  appeal  was  taken,  seem  to  con- 
template that  we  should  re-examine  the  evidence.  It  is  stipu- 
lated that  certain  papers  on  file  shall  constitute  the  statement 
on  appeal  (there  does  not  appear  to  have  been  any  statement 
on  motion  for  new  trial),  and  the  grounds  of  appeal  specified 
in  the  statement  are,  substantially,  that  the  referee  erred  in 
his  conclusions  of  law,  and,  as  a  consequence,  that  the  judgment 
is  erroneous.  No  error  as  to  the  facts  found  is  alleged  in  the 
statement  as  a  ground  of  appeal 

The  referee  finds,  among  other  facts,  that,  prior  to  the  14th 
of  August^  1854,  the  plaintiff  was  in  possession  of  the  lands 
described  in  the  complaint;  that  on  that  day,  for  a  valuable 
consideration,  he  conveyed  the  said  lands  and  improvements 
thereon  by  a  deed,  absolute  on  its  face,  to  the  defendant, 
Butler;  that,  although  the  deed  was  absolute  on  its  face,  it 
was  intended  as  a  mortgage,  to  secure  to  said  defendant  cer- 
tain moneys,  due  and  to  grow  due,  for  erecting  buildings  and 
improvements  thereon,  for  a  firm  composed  of  plaintiff  and 
defendant,  Leavitt;  that  on  the  SOth  of  October,  1854,  the 
said  firm  of  Green  &  Leavitt  had  an  accounting  with  defend- 
ant, Butler,  and  that  upon  said  aocounting  it  was  found  and 
agreed  by  all  parties  that  said  firm  was  indebted  to  said  But- 
ler for  constructing  said  improvements  in  the  sum  of  eight 
thousand  five  htmdred  dollars;  that  on  said  20th  day  of  Octo- 
ber, said  Butler  executed  and  delivered  to  said  Green  & 
Leavitt,  a  written  defeasance,  whereby  he  bound  himself,  upon 
the  payment  by  them  to  him  on  or  before  March  1,  1855,  the 
said  sum  of  eight  thousand  five  hundred  dollars,  to  convey,  by 
quitclaim,  to  said  Green  &  Leavitt,  the  said  premises,  and 
covenanted  in  said  defeasance  that  if,  after  said  1st  day  of 
March,  he  should  sell  said  premises  he  would  pay  over  to  said 
parties  any  surplus  that  might  arise  over  his  debt  and  costs; 
that  said  defendant,  Butler,  on  the  Ist  of  February,  1855, 
with  the  consent  of  said  plaintiff  and  said  defendant^  Leavitt, 
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entered  into  possession  of  said  premises,  and  continued  in  pos- 
sesion till  the  27th  day  of  Febraary,  1855. 

''  That  on  the  said  2Tth  day  of  February,  A.  D.  1855,  at 
said  city  and  county,  the  said  plaintiff  and  the  said  defendant, 
Joseph  £.  Butler^  had  an  accounting  and  settlement  of  and 
ooneeming  the  said  plaintiff's  interest  in  and  to  the  land 
dfewibed  in  said  complaint,  and  the  improvements  then 
thereon,  and  of  the  furniture  then  in  said  *  Ocean  House;' 
on  which  accounting  and  settlement  the  said  defendant,  Joseph 
E.  Butler,  paid  to  the  said  plaintiff  the  sum  of  two  thousand 
dollars,  in  four  promissory  notes,  for  said  plaintiff's  interest  in 
and  to  said  land  and  the  improvements  thereon,  and  the  furni- 
ture then  in  said  house,  which  said  notes  were  subsequently 
paid ;  and  the  said  plaintiff  then  and  there,  in  consideration  of 
said  sum  of  two  thousand  dollars,  surrendered  the  said  written 
defeasance  to  the  said  defendant,  Joseph  E.  Butler,  for  cancel- 
lation, and  the  same  was  thereby  cancelled  as  against  the  said 
plaintiff." 

The  only  question  arising  on  the  record  is,  as  to  the  effect 
upon  the  rights  of  the  parties  as  to  the  relief  sought  in  this 
action,  of  the  surrender  of  the  defeasance  to  be  cancelled, 
under  the  agreement  found  by  the  referee.  The  principles 
stated  in  the  numerous  cases  cited  by  appellant's  counsel  are 
generally  admitted  to  be  correct.  But  there  can  be  no  doubt 
that  a  mortgagee  can  make  a  bona  fide  purchase  of  the  equity 
of  redemption  —  if,  indeed,  we  may  use  these  terms  in  the 
present  condition  of  the  law  as  to  mortgages  in  this  State  — 
and  thereby  acquire  an  absolute  title.  The  principle  is  well 
stated  in  Remsen  v.  Bay,  2  Edw.  Oh.  Eep.  535,  in  the  follow- 
ing terms:  *'  There  is  nothing  in  the  policy  of  the  law  to  pre- 
▼ent  a  mortgagee  from  acquiring  an  absolute  ownership  by 
purchase  from  the  mortgagor  at  any  time  stibsequent  to  the 
taking  of  Hie  mortgage,  and  by  a  fresh  contract  to  be  made 
between  them.  Courts  view  with  jealousy  and  suspicion  an; 
dealings  between  the  mortgagor  and  mortgagee  to  extinguish 
4e  equity  of  redemption ;  bnt  if  it  be  fair  and  honest  on  the 
part  of  the  mortgageCi   the   purchase  will   not  be   disturbed. 
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The  law  only  prohibits  a  mortgagee  from  ayailing  himself  of 
a  stipulation  contained  in  the  mortgage  deed,  or  of  some  cov- 
enant or  agreement,  forming  part  of  the  same  transaction  with 
the  loan  and  the  taking  of  the  security,  by  which  he  shall 
attempt  upon  the  happening  of  some  future  event  or  contin- 
gency to  render  the  estate  irredeemable  and  obtain  an  absolute 
ownership.  In  such  cases  the  maxim  applies  of  once  a  ^  mort- 
gage always  a  mortgage^*  (Henry  v.  Davis,  7  John.  Ch.  R. 
40;  Clark  v.  Henry,  2  Cow.  332.)  But  it  cannot  interfere 
with  the  right  to  foreclose  when  the  mortgage  has  beoome 
forfeited,  nor  with  any  fresh  contract  which  the  mortgagor 
may  choose  to  make  with  the  mortgagee  for  a  sale  or  relin- 
quishment of  the  equity  of  redemption  and  vesting  the  latter 
with  an  irredeemable  estate."  There  are  numerous  authorities 
to  the  same  effect.  (1  Wash.  Real  Prop.  p.  496,  Sees.  23,  24; 
Dougherty  v.  McColgan,  6  Gill.  &  Johns.  275,'  Russell  v. 
Southard,  12  How.  U.  S.  C.  E.  154;  Adams  v.  McKenzie,  18 
Ala.  698.) 

Independent  of  authority,  no  argument  is  necessary  to  show 
that,  upon  principle,  a  mortgagor  has  the  same  capacity  to 
contract  with  reference  to  his  interest  in  the  mortgaged  prop- 
erty' that  he  has  in  respect  to  any  other  property.  Nor  has 
section  two  hundred  and  sixty  of  the  Practice  Act,  or  any  of 
the  former  decisions  in  tliia  State  relating  to  mortgages,  placed 
any  restriction  upon  the  authority  of  the  mortgagor  to  make 
other  and  further  contracts  affecting  his  title  to  the  land,  sub- 
sequent to  the  execution  of  the  mortgage.  The  language  of  Mr. 
Justice  Field,  in  McMillan  y.  Richards,  (9  Cal.  365),  cited  by 
counsel,  that  ''The  owner  of  a  mortgage  in  this  State  can  in  no 
case  become  the  owner  of  the  mortgaged  premises^  except  by  pur- 
chase upon  sale  under  judicial  decree,  consummated  by  con- 
veyance," must  be  limited  to  the  question  then  under  discua- 
sion.  He  was  simply  endeavoring  to  show  that  no  title  passed 
by  the  mortgage  alone,  either  before  or  after  default,  or  could 
be  acquired  under  it  by  strict  foreclosure,  or  in  any  other 
manner  than  by  a  sale  under  a  decree  of  a  Court,  and  that  in 
•uch  case  the  title  did  not  vest  till  oonsummated  by  a  comv^y- 
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ance,  after  the  period  for  redemption  had  expired.  He  had  no 
reference  to  a  contract  afFeoting  the  titLe^  made  by  the  mort- 
gagor himself  subsequent  to  the  making  of  the  mortgage. 
Beferenee  was  only  made  to  the  possibility  of  acquiring  title 
through  the  mortgage^  independent  of  any  further  action  on . 
the  part  of  the  mortgagor. 

In  this  case^  according  to  the  finding  of  the  referee^  there 
was  a  settlement  between  the  plaintiff  and  defendant  Butler, 
by  which  the  said  Butler  paid  to  plaintiff  for  his  interest  in 
the  lands  and  improvements  in  dispute,  and  the  furniture  in 
the  Ocean  House,  situated  on  the  premises,  the  sum  of  two 
thousand  dollars,  and  the  plaintiff,  in  consideration  thereof, 
surrendered  the  defeasance  to  defendant  Butler  "  for  cancella- 
tion, and  the  same  was  thereby  cancelled  as  against  the  said 
plaintiff."  According  to  the  finding  the  sum  of  eight  thou- 
sand five  hundred  dollars  was  secured  on  the  premises,  which 
premises,  on  said  27th  of  February,  1856,  were  only  worth 
86?en  thousand  five  hundred  dollars. 

The  referee  found  that  there  was  no  fraud  in  any  of  the  par- 
ticulars charged  in  the  complaint,  and  the  finding  in  respect 
to  the  charges  of  fraud  are  sufficiently  specific,  as  it  negatives 
every  allegation  of  fraud* 

He  does  not  say,  in  so  many  words,  in  his  finding,  that  the 
mortgage  debt  remained  unpaid;  but  it  is  the  necessary  result 
of  the  findings  that  such  was  the  case,  and  that  the  full  amount 
was  due.  If  we  were  permitted  to  reexamine  the  evidence  in 
the  record,  we  are  not  prepared  to  say  he  erred^  The  parties, 
at  the  time  of  the  execution  of  the  defeasance,  Btruck  a  balance 
themselves,  and  the  evidence  to  disturb  their  own  settlement 
is  exceedingly  loose  and  unsatisfactory. 

The  surrender  of  the  defeasance  to  be  cancelled  with  an 
intent  to  vest  the  entire  estate  in  Butler,  did  not  in  law  con- 
vert the  mortgage  into  a  deed  or  operate  as  a  conveyance  of 
Green's  tide  to  Butler,  Whether  it  operated  by  way  of  estop- 
pel in  equity,  to  vest  the  title  in  Butler,  or  not,  it  is  not  now 
necessary  to  determine.  The  deed  to  Butler  being  absolute 
oa  its  face,  the  title  upon  the  record  is  apparently  in  him. 
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The  plaintiff  seeks  the  aid  of  a  Court  of  eqni^  to  compel  a 
conveyance  of  the  land  in  controyersy  on  the  ground  that  the 
conveyance  to  Butler  was  a  mortgage,  and  that  the  mortgage 
has  been  satisfied.  The  defendant  Butler  contests  the  claim 
and  shows  that,  instead  of  the  mortgage  being  satisfied,  he  had 
paid  the  full  value  of  the  premises,  with  the  understanding 
that  he  had  purchased  the  plaintiff's  interest,  and  that  the 
defeasance  was  surrendered  to  be  cancelled  in  pursuance  of  the 
agreement  between  the  parties.  Butler  afterward  continued 
in  possession  as  owner. 

If  Butler  did  not  obtain  the  title  in  law,  he  paid  for  it  its  full 
value,  and  supposed  the  title  to  be  vested  in  him  by  the  sur- 
render and  cancellation  of  the  defeasance  with  the  intention 
of  so  vesting  it  The  surrender  of  the  defeasance  to  Butler 
to  be  cancelled,  and  the  retention  of  it  by  him,  is  in  law  a  can- 
cellation of  that  instrument,  though  not  actually  destroyed* 

A  Court  of  equity  will  not  aid  plaintiff  to  obtain  a  convey- 
ance, under  the  circumstances  of  this  case,  in  direct  violation 
of  his  own  agreement,  and  in  fraud  of  the  ri^ts  of  defendant 
Butler. 

Upon  the  allegations  of  the  plaintiff's  complaint,  it  is  at 
least  extremely  doubtful  whether  the  ccmv^ance  to  Butler 
can  be  regarded  as  a  mortgage  at  all.  The  distinct  allegations 
of  the  complaint  are,  not  that  the  land  was  conveyed  by  plain- 
tiff to  secure  the  amount  due  Butler,  but  that  Butler  repre- 
sented that  there  were  certain  mechanics'  liens  on  the  Ocean 
House  which  the  claimants  were  pressing  and  threatening  to 
foreclose  —  that  "  said  Butler  was  unable  to  procure  the  money 
from  his  own  means  to  satisfy  the  said  demands,  and  could 
not  procure  the  money  for  that  purpose,  imlees  the  said  plain- 
tiff would  convey  to  the  said  Butler  the  said  twenty-five  acres 
of  land,  in  order  that  the  said  Butler  might  mortgage  the  said 
land  and  buildings  to  procure  the  necessary  funds;  and  that 
the  said  plaintiff,  confiding,  etc.,  did,  on  the  said  14th  day  of 
August,  1854,  make,  execute  and  deliver  to  the  said  Butler  a 
deed  of  the  said  twenty-five  acres  of  land,  for  the  purpoee 
aforesaid,  and  not  absolutely,  nor  for  any  otJier  purpose,"  and 
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plaintiff's  counael  contends  that  the  testimony  really  estab- 
lished these  very  allegations,  and  nothing  more,  with  respect 
to  the  object  of  the  conveyance  at  the  time ;  and  if  we  could 
look  at  the  testimony,  it  does  seem  to  tend. strongly  in  that 
direction.  Now  if  this  was  the  only  object  of  the  convey- 
ance at  the  time  it  was  made,  it  certainly  was  not  at  that  time 
in  any  sense  a  mortgage*  It  was  a  conveyance  of  the  title  to 
Bntler,  not  to  secure  his  demand,  but  to  enable  Butler  to  mort- 
gage it  to  raise  money  to  pay  off  the  liens  of  the  mechanics. 
And  such  a  conveyance  certainly  passed  the  fee  at  the  time. 
True,  Butler  would  have  held  the  legal  title  in  trust  for  plain- 
tiff, but  upon  what  principle  can  it  be  said  that  afterwards,  in 
October  following,  the  execution  of  the  instrument,  which  has 
been  called  a  defeasance  —  an  entirely  distinct  transaction  — 
transmuted  the  original  conveyance  in  fee  into  a  mortgage? 
In  TruU  v.  Skinner,  17  Pick.  216,  it  was  held  that  where  a 
deed  was  executed  and  at  a  subsequent  time  a  defeasance  was 
also  executed,  the  deed  and  defeasance  subsequently  executed 
did  not  ti^ther  constitute  a  mortgage,  because  the  defea- 
sance was  not  etxecuted  at  tiie  same  time  with  the  deed,  and 
was  not  a  part  of  one  and  the  same  transaction.  From  the 
execution  of  the  instrument  called  a  defeasance,  and  the  facts 
found  by  the  referee,  it  is  .evident  that  the  parties,  at  the  time 
of  the  execution  of  the  defeasance,  intended  to  make  the  two 
instruments  serve  the  purpose  of  a  mortgage,  whatever  the 
hgfil  effect  of  the  transactions  might  be,  as  they  also  intended 
to  vest  full  title  in  Butler,  by  the  subsequent  surrender  of  the 
defeasance.  The  referee  found  the  transaction  to  be  a  mort- 
gage, contrary,  perhaps,  to  these  allegations  of  the  complaint, 
and  against  the  protest  of  the  plaintiff.  If  not  a  mortgage, 
the  legal  title  is  certainly  in  the  defendant,  Butler. 

But  it  is  not  necessary  to  determine,  whether  upon  the  facts 
alleged  in  the  complaint,  the  two  instruments  in  law  consti- 
tuted a  mortgage  or  not ;  for  in  either  view,  taken  in  connection 
with  the  other  findings,  we  think  the  plaintiff  is  not  entitled 
to  any  relief,  upon  the  csm  made  by  the  record. 

The  judgment  is  therefore  affirmed. 
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ANDREW  KOHLER  v.  WELLS,  FARGO  &  Oa 

DvMBS  OF  OooDfl. —  The  Issne  of  an  attachment  and  a  lety  of  the  same  mi 
goods,  if  there  (9  a  legal  canie  of  action  existing,  is  not  snch  a  du.jss  of 
goods  as  to  give  a  cause  of  action  for  damages  In  fayor  of  the  one  whose 
goods  are  seized. 

AiviBVATiYK  OF  IssuB  IN  ACTION  FOB  DAUAoas.— II  the  complaint  aTers 
that  the  defendant  bronght  a  false  charge  against  the  plaintiff,  and  threat- 
ened to  publish  the  same  and  ^injure  his  credit  unless  he  paid  a  false  ac- 
count, and  that  by  reason  of  the  false  charge  and  threats  he  paid  the  same 
without  other  consideration,  and  prays  judginent  for  the  money  thus  paid, 
the  payment  of  the  money  without  consideration  is  %h%  gist  of  the  plain- 
tiff's cause  of  actioo,  and  upon  that  issue  he  holds  the  a^rmatlre.  If  be 
falls  to  offer  any  evidence  of  the  facts  tending  to  show  a  want  of  consider- 
ation, a  nonsuit  should  be  granted. 

Obdeb  of  Introdcgivg  Tbstxmont.^-A  plaintiff  cannot  keep  back  all  hla  tea- 
tlmony  on  a  material  point  until  he  draws  out  the  testimony  of  the  other 
party,  and  then  introduce  it;  and  if  de  does  so  reserve  his  testimony,  the 
Court  will  not  allow  him  to  come  In  and  make  oat  his  case  after  the  defend- 
ant rests. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opimon  of  &»  Ooiurl 

Porter  &  Holladay,  for  Appellant 

AUa^nder  Campbell,  iovB/espovdeixtB* 

.  By  the  Court,  Sawyer,  J. 

Plaintiff  sues  to  recover  four  thousand  dollars,  alleged  to 
have  been  paid  under  duress.  The  defeindiants  constitute  the 
well  known  express  company,  engaged  in  the  business  of  car- 
,iying  treasure  and  other  valuables  between  California  and  the 
.Eastern  States  and  Europe. 

The  complaint  alleges,  substantially,  that  on  the  2d  day  of 
April,  1860,  the  plaintiff,  at  the  request  of  defendants,  through 
their  agents,  called  at  the  express  office  of  said  defendants  in 
San  Eranoisco,  and  was  there  by  the  direction  of  defendants' 
agent  conducted  into  a  private  room,  in  which  were  assembled 
the  agent  and  several  of  the  employes  of  the  defendants  and 
their  counsel,  and  there,  by  said  agent,  employ^,  etc.,  falsely 
and  suddenly  charged  and  accused  of  having  made  a  certain 
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bar  of  lead  there  shown,  and  of  havings  some  time  prior  to 
said  2d  of  April,  left  said  bar  of  lead  at  said  express  office, 
representing  the  same  to  be  a  bar  of  gold  of  the  value  of  two 
thousand  and  seventy-five  dollars,  with  intent  to  cheat  and 
defraud  said  defendants ;  that,  although  he  denied  the  charge, 
the  said  defendants,  by  their  said  agents,  etc.,  informed  plain- 
tiff that  they  had  witnesses  who  would  swear  to  suffi^l^'^  to 
convict  the  plaintiff  of'  the  ofFense  chai^d,  and  th]i||Kned 
that  unless  he  then  and  there  settled  the  matter  by  paying  the 
said  sum  of  two  thousand  and  seventy-five  dollars  and  the 
additional  sum  of  nine  hundred  and  twenty-five  dollars,  for 
some  purpose  unknown  to  plaintiff,  they  would  cause  such 
witnesses  to  be  brought  against  him,  and  that  he  would  be 
mined  in  his  business  and  reputation ;  that  he  was  greatly  ex- 
cited and  overcome  by  such  false  and  sudden  charge,  and 
greatly  put  in  fear,  and  desired  and  requested  time  for  reflec- 
tion, and  to  consult  his  counsel,  but  the  said  parties  refused  to 
allow  plaintiff  to  depart  without  first  paying  the  said  sum,  on 
pain  of  ruin  of  his  business  and  disgrace  to  himself  and  fam- 
ily; that  he  was  a  merchant,  doing  a  large  business,  having 
creditors  in  various  part  of  Europe,  to  whom  he  had  been 
accustomed  to  forward  money,  and  other  treasure,  through 
defendants'  express,  and  drawing  drafts  against  the  same; 
that  prior  to  the  said  2d  df  April,  he  had  forwarded  some  eight 
thousand  dollars  through  defendants,  by  their  express,  to  his 
creditors  in  Europe,  which,  he  supposed,  was  on  the  way  to 
its  destination,  but  which,  he  was  informed  by  said  agent  at 
the  time  when  said  false  charge  was  made,  had  been  detained 
in  the  hands  of  said  defendants  in  the  City  of  New  York,  and 
would  not  be  forwarded  unless  said  plaintiff  complied  with 
their  said  demand,  and  paid  the  sum  of  four  thousand  dollars ; 
that  intimidated  by  said  threats,  and  fearing  that  his  reputa- 
tion as  a  merchant  and  a  man  would  suffer,  and  with  the  hope 
of  releasing  said  money  so  detained,  he  paid  said  sum ;  that 
said  false  charge  was  made  for  the  purpose  of  intimidating 
him,  and  obtailiing 'said  sum  without  any  equivalent;  that  he 
has  never  received  any  value  for  said  sum  so  paid ;  that  defend- 
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antfi  retain  the  same,  and  on  demand  made  refuse  to  pay  it 
Plaintiff  demands  judgment  for  the  amount  and  interest. 

The  answer  denies  that  the  said  charge  of  depositing  a  bar 
of  lead,  representiag  it  to  be  gold  of  the  value  stated,  with 
intent  to  defraud  defendants  was  false,  but  on  the  oontrary 
says  the  chaige  was  true;  denies  that  defendants'  ag^its  told 
plab^^  that  they  had  witnesses,  who  would  swear  to  enou^ 
to  d^Hct  him  of  the  offense  chargi^,  or  of  any  offense,  or  that 
the^^nreatened  plaintiff  that^  if  he  did  not  pay  said  sum  and 
expenses,  they  would  cause  said  witnesses  to  be  brought  against 
him,  and  ruin  his  business  and  reputation;  but  admits  that 
their  said  agents  informed  plaintiff  that  they  had  evidence  suf- 
ficient to  fully  satisfy  their  minds,  that  plaintiff  had  passed  off 
on  them  said  spurious  bar,  and  that  they  had  no  doubt  they 
could  establish  the  fact;  and  that  they  presented  to  said  plain- 
tiff an  account  of  damages  and  expenses  sustained  by  them, 
and  demanded  payment;  denies  that  plaintiff  was  put  to  any 
fear  other  than  such  as  naturally  results  from  guilt,  or  that 
they  refused  to  let  him  go  except  on  pain  of  ruin;  but  avers 
on  the  contrary  that  defendants'  agoits,  etc.,  distinctly  informed 
plaintiff  that  they  had  no  intention  to  detain  him ;  Uiat  he  was 
free  to  go  or  stay,  and  that  it  rested  entirely  with  him  to  deter- 
mine whether  or  not  he  would  settle  the  claim  made  upon  the 
tenns  offered  by  them;  but  that  the  offer  would  not  remain 
open  after  that  interview  was  dosed-  The  answer  further 
denies,  that  plaintiff  was  on  that  occasion  informed  that  eight 
thousand  dollars,  or  any  other  sum,  was  detained  in  their  hands 
in  !N^ew  York,  or  that  it  would  not  be  forwarded  imless  said 
four  thousand  dollars  should  be  paid,  and  avers,  on  the  con- 
trary, that  some  three  or  four  weeks  before  the  said  interview, 
the  said  agents  of  the  defendants,  having  been  iof ormed  to  that 
effect  by  the  office  at  New  Yorl^  notified  said  plaintiff  that  a 
sum  of  eight  thousand  dollars,  placed  in  their  hands  for  trans- 
mission to  Europe,  had  been  attached  in  the  Citj  of  New 
York  to  secure  the  said  daim  of  said  defendiuitB  against  said 
plaintiff ;  and  avers  that  said  sum  had  been  in  fact  so  attached 
for  said  purpose,  and  denies  that  anj  monsgr  was  detained  by 
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said  defendants  in  any  other  manner  than  aa  above  stated  — 
denies  that  anything  whatever  was  said  at  said  interview,  on 
the  2d  of  April,  about  the  detention  or  attachment  of  said 
moneys,  until  the  said  plaintiff,  upon  reflection  declared  and 
agreed,  that  he  would  pay  said  defendants'  claim;  but  that, 
after  so  agreeing,  plaintiff  asked  if  said  defendants  would 
release  said  attachment  in  New  York.  To  which  said  agents 
replied  that  they  would;  that  thereupon  said  plaintiff  drew 
two  checks,  of  two  thousand  dollars  each,  on  Banks  &  Bull, 
bankers,  dated  on  said  day,  and  the  said  plaintiff  and  agents  of 
defendants  thereupon  mutually  executed  and  delivered  to  each 
other  a  memorandum,  stating  the  demand  and. the  settlement 
by  said  two  checks,  and  stipulating  that  said  attachment  should 
be  released  by  said  defendants,  and  any  claim  for  damages  on 
account  thereof,  by  said  plaintiff;  that  said  checks  were  deliv- 
ered after  banking  hours,  and  plaintiff  requested  that  one  of 
said  checks  should  not  be  presented  for  a  few  days,  till  plaintiff 
could  provide  for  the  same,  and  that  one  check  was  not  pre- 
sented for  several  days,  and  the  other  not  till  the  day  after  it 
was  drawn  and  payable;  that,  in  the  meantime,  plaintiff  con- 
sulted his  counsel,  and  gave  directions  to  his  banker  not  to 
pay  the  check  last  presented,  but  after  repeated  consultations 
with  his  counsel  and  mature  deliberation  finally  uncondition- 
ally withdrew  his  objection  to  the  payment  thereof,  and  tht 
same  was  paid  several  days  after  its  delivery,  with  the  full 
knowledge,  consent  and  approbation  of  plaintiff.  The  answer 
avers  that  said  four  thousand  dollars  was  paid  under  no  other 
circumstances  than  as  stated  in  said  answer;  that  they  had 
paid  the  value  of  the  said  bar  as  gold,  and  costs  and  expenses 
in  respect  to  it,  and  in  tracing  out  the  party  who  shipped  the 
«id  bar  of  lead,  amounting  to  about  four  thousand  dollars  in 
alL 

The  testimony  in  the  record,  as  to  the  acts  which  transpired 
at  the  interview  of  the  second  of  April  in  the  office  of  defend- 
ants, clearly  goes  to  show  that  the  version  given  in  the  answer 
is  the  correct  one,  in  those  respects  wherein  there  is  a  discre- 
pancy between  the  averments  of  the  complaint  and  those  of 
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the  answer.  There  was  testimony  on  the  part  of  the  defend- 
ants, also,  showing  that  on  the  19th  of  March,  1869,  the  de 
fendants  transmitted  a  package,  purporting  to  be  a  gold  bar 
of  the  value  of  two  thousand  and  seventy-five  dollars,  to  a 
house  in  Paris,  France;  that  the  agents  of  the  defendants  at 
the  San  Francisco  office  subsequently  received  advices  to  the 
effect,  that  the  said  package  proved  to  be  a  lead  bar,  and 
informing  them  that  considerable  expeioses  had  been  incurred 
in  some  litigation  about  it;  that  a  package  cf>ntaining  a  lead 
bar  was  returned  to  the  San  Francisco  office;  that  plaintiff 
Kohler,  before  the  19th  of  March,  1859,  had  been  in  llie  habit 
of  sending  gold  bars  through  the  express  of  defendants  to 
Europe,  put  up  in  a  similar  manner;  that  the  doth  wrapper 
returned  as  aforesaid  had  upon  it  the  address  in  the  same  hand- 
writing, as  the  address  of  similar  packages  left  by  plaintiff 
Kohler  before  the  said  19th  day  Of  March,  1859,  and  also  had 
the  number  of  the  bar  upon  it  in  the  handwriting  of  Mr.  Kelly, 
the  head  clerk  of  defendants  in  that  department  of  the  San 
Francisco  office,  placed  there  by  him  on  the  day  it  was  shipped, 
and  that  the  said  number  on  the  wrapper  so  returned  corses- 
ponded  with  the  nimiber  of  a  bar  on  the  stump  of  the  receipt 
book,  which  purported  to  have  been  received  from  Mr.  Kohler 
on  that  day,  which  number  in  the  receipt  book  was  in  the  hand- 
writing of  Mr.  Bell,  the  clerk  who  received  the  bar;  and  the 
testimony  of  Mr.  Bell  tended  to  show  that  he  received  a  bar  of 
similar  description  and  value.  The  testimony  also  showed 
that  the  lead  bar  exactly  fitted  the  wrapper  in  'which  it  was 
returned,  which  wrapper  contained  but  one  row  of  stitches,  and 
did  not  appear  to  have  been  sewed  but  once. 

Defendants  had  a  verdict  The  appeal  is  from  the  order 
denying  a  new  trial 

Clearly,  the  order  ought  not  to  be  reversed  on  the  ground 
that  the  verdict  is  contrary  to  the  evidence,  even  admitting 
that  the  evidence  on  the  part  of  the  plaintiff  was  sufficient  to 
entitle  him  to  go  to  the  jury.  But  we  think  it  was  not,  and 
that  the  Court  ought  to  have  granted  a  nonsuit  when  the  mo- 
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tion  was  made  for  that  purpose,  at  the  close  of  plaintiffs  evi- 
dence. 

Neither  the  facts  stated  in  the  complaint,  nor  the  evidence, 
show  any  duress  of  the  person  in  any  legal  sense  of  the  term, 
and  plaintiff  cannot  recover  on  that  ground  alone.  He  must 
recover,  if  at  all  in  this  action,  on  the  ground  of  a  payment  of 
his  money  without  consideration.  There  could  have  been  no 
duress  of  goods,  which  can  avail  the  plaintiff,  if  there  was  a 
cause  of  action  in  fact  existing  against  him,  and  his  goods 
were  only  taken  in  attachment  in  the  pursuit  of  the  ordinary 
remedy  afforded  by  law  to  enforce  and  secure  the  claim. 

The  plaintiff  alleges,  that  the  defendants  falsely  charged  him 
with  imposing  the  lead  bar  upon  them,  representing  it  to  We 
gold.  If  the  charge  was  not  false,  that  is  to  say.  if  the  plaiii- 
tiflf  did  deposit  the  lead  bar,  of  course  there  was  a  good  cause 
of  action  against  him,  and  he  cannot  complain  that  he  was 
required  to  pay  to  the  defendants  its  value,  and  the  damages 
mcurred  by  his  wrongful  act.  He  did  in  fact  compromise  and 
pay  the  claim,  knowing  at  the  time  whether  the  charge  madb 
^inst  him  was  false  or  not,  and  it  is  this  compromise  and 
payment,  which  he  seeks  to  avoid.  After  stripping  the  com- 
plaint of  all  extraneous  matter,  it  will  be  found  that  the  causfe 
of  action,  if  any  there  be,  arises  out  of  the  payment  of  the 
money  without  consideration;  and  of  course  the  establishment 
of  a  want  of  consideration  was,  under  the  circumstances,  an 
essential  element  in  plaintiff's  case,  without  which  he  couM 
not  recover.  (1  Green.  Ev.  Sec.  78.)  The  affirmative  of  the 
issue  to  show  a  want  of  consideration  for  the  compromise  made 
by  the  plaintiff  with  defendants  —  and  this  was  really  thi^ 
material  issue  in  the  case  —  was  with  the  plaintiff.  To  ])rovo 
this  issue  it  was  necessary  to  show  that  he  did  not  deposit  the 
lead  instead  of  a  gold  bar,  and  thereby  show  a  want  of  con- 
sideration. But  it  is  often  necessary  for  a  party  to  prove  a 
negative.    (1  Qreen.  Ev.  Sec.  78.) 

There  are,  undoubtedly,  many  cases  where,  from  the  nature 
of  things,  it  may  be  difficult  to  do  so,  and  the  law,  having 
regard  to  this  difficulty,  in  such  cases,  does  not  require  impost 
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flibilities,  and  does  not,  therefore,  demand  plenary  proof.  But 
it  is  necessary  to  offer  some  slight  testimony,  at  least,  tending 
to  prove  the  issue,  and  which,  in  tihe  absence  of  any  counter 
testimony,  would  afford  a  ground  for  presuming  the  allegation 
to  be  true.  In  this  case  not  a  shadow  of  testimony  is  shown 
by  the  record  to  have  been  introduced  or  offered  on  the  part 
of  the  plaintiff  before  he  rested,  which  tended,  in  the  remotest 
degree,  to  show  that  the  lead  bar  was  not  deposited  by  him. 
The  testimony  pf  the  plaintiff  was  entirely  confined  to  what 
took  place  at  the  office  of  defendants,  at  the  interview  on  the 
2d  of  April,  where  the  lead  bar  was  shown  and  the  subject 
discussed,  and  to  the  subsequent  transactions  with  reference 
to  the  payment  of  the  chedcs,  etc.  And  this  is  the  more 
remarkable  from  the  fact  that  the  plaintiff  himself,  who,  of  all 
men,  best  knew,  and  who  alone,  in  all  probability,  had  posi- 
tive knowledge  as  to  whether  he  did  deposit  the  lead  bar  or 
not,  was  the  leading  witness  on  his  own  behalf  and  examined 
at  length,  and  yet  said  nothing  at  all  upon  the  point;  nor, 
indeed,  was  he  questioned  upon  that  subject  Here  he  had  in 
his  power  the  means  of  introducing  direct  testimony  upon  the 
point  as  to  whether  he  deposited  the  lead  bar  or  not,  and  did 
not  even  offer  it,  but  seemed  carefully  to  avoid  the  subject 
This  certainly  is  a  significant  fact,  when  considered  in  connec- 
tion with  the  legal  proposition  that  some  proof  on  the  point 
was  essential  to  his  recovery.  We  think  for  this  defect  of 
proof,  if  for  no  other  reason,  the  plaintiff  should  have  been 
nonsuited  at  the  close  of  his  testimony. 

He  was  not,  however,  and  the  defendants  introduced  their 
testimony.  While  the  defendants  introduced  much  testimony, 
without  objection,  tending  strongly  to  show  that  the  lead 
bar  was  deposited  by  plaintiff,  not  a  particle  was  intro- 
duced which  tended  in  any  degree  to  supply  the  defect  in 
the  plaintiff's  proofs,  so  that  at  the  close  of  defendants* 
case,  there  was  no  testimony  before  the  jury  which  tended  to 
show  that  plaintiff  did  not  ship  the  lead  bar,  and  consequently 
no  testimony  tending  to  show  that  he  paid  bis  money  without 
oonsideration. 
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After  the  close  of  defendants'  testimony^  the  plaintiff  offered, 
as  rebutting  evidence,  to  prove  by  Q.  A.  Chase,  who  was  book- 
keeper for  plaintiff  on  the  19th  of  March,  1859,  the  time 
when  said  lead  bar  was  charged  to  have  been  deposited,  that 
on  that  day,  plaintiff  deposited  with  "  Wells,  Fargo  &  Co.,  to 
be  forwarded  by  their  express,  a  gold  bar  of  the  value  and 
description  named  by  Mr.  Kelly  (defendants'  witness)  as  being 
of  the  valne  and  description  marked  on  the  wrapper  of  the 
package  which  Mr.  Kohler  left  there,  and  that  this  gold  bar 
was  purchased  of  Wells,  Fargo  &  Co.,  the  defendants,  on  the 
same  day,  and  that  they  received  the  valne  thereof  in  cash." 

The  defendants  objected,  on  the  groimd  that  this  evidence 
should  have  been  offered  on  the  plaintiff's  original  case  before 
he  rested.  The  Court  sustained  the  objection  and  plaintiff 
excepted.  This  ruling  presents  the  most  important  question 
in  the  case.  It  must  be  borne  in  mind  that  the  plaintiff  had 
offered  no  proof  at  all  on  this  point;  yet  it  was  a  point  upon 
which  proof  was  essential  to  his  recovery.  He  did  not  now, 
so  far  as  appears  by  the  record,  show  to  the  Court  that  he  had, 
through  any  mistake  in  law,  or  from  any  inadvertence,  omitted 
to  introduce  evidence  on  this  point,  and  upon  some  reasonable 
cause  shown,  appeal  to  the  discretion  of  the  Court  to  open  his 
case  and  permit  him  to  supply  the  defect.  But  he  simply 
relied  upon  his  right  to  introduce  the  testimony  by  way  of 
rebuttid.  It  was  testimony  that  clearly  belonged  to  the  orig- 
inal case  of  the  plaintiff,  and  should  have  been  introduced 
before  he  rested ;  for  if  it  tended  to  prove  anything  material,  it 
was  that  Kohler  did  not  deposit  a  lead  bar.  A  plaintiff  has 
no  right  to  keep  back  all  his  testimony  on  any  material  point 
until  he  draws  out  the  testimony  of  the  other  party,  and  then 
come  in  with  his  own.  This  would  give  him  an  undue  advan* 
tage  contrary  to  the  roles  of  law,  and  if  he  does  so  reserve 
his  testimony  deliberately  and  wilfully,  the  Courts  will  not 
allow  him  to  come  in  after  the  defendant  rests  and  make  out 
his  case.  But  whether  the  plaintiff  will  be  permitted  to  re- 
open his  proofs  or  not,  is  a  question  which  rests  very  muioh  in 
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the  discretion  of  the  Court  below,  upon  consideration  of  the 
cilrcumstances  surrounding  the  particular  case. 

As  testimony  in  rebuttal,  it  did  not  rebut  any  evidence  that 
was  material  to  the  defense,  as  the  case  stood  on  plaintiff's 
testimony.  Nor  did  it  rebut  any  testimony  upon  any  afltana- 
tive  defense  set  up  by  defendants.  We  think  there  was  no 
error  in  excluding  the  testimony.  It  is  remarkable,  that  even 
here,  the  plaintiff  did  not  offer  his  own  testimony  to  show,  that 
he  did  ;not  in  fact  deposit  a  lead  bar,  but  the  testimony  of  his 
bookkeeper  to  show  that  he  deposited  a  gold  bar  on  that  day. 

No  other  points  upon  rulings  as  to  the  admissibility  of  evi- 
dence have  sufficient  plausibility  to  require  notice. 

The  views  already  expressed  render  it  unnecessary  to  con- 
sider the  numerous  instructions  asked  by  the  plaintiff  and 
refused  by  the  Court.  Looking  at  the  testimony  of  the  plain- 
tiff himself  on  the  stand,  in  the  light  most  favorable  to  him, 
there  can  be  no  pretense,  that  there  was  any  duress  of  the 
person,  in  any  sense  known  to  the  law,  and  we  do  not  undeir- 
stand  that  it  is  claimed  there  was.  Without  any  testimony 
tending  to  show  a  want  of  consideration  for  the  sum  paid  by 
way  of  compromise,  those  instructions  would,  on  ibis  ground 
alone,  be  rendered  inapplicable  to  the  case  before  the  jury, 
and  would  only  have  tended  to  embarrass  and  mislead,  rather 
than  assist  them  in  their  deliberations.  The  instructiona 
refused  were  abstract,  upon  the  case  presented  in  the  record, 
and  all  would  require  more  or  less  modification,  even  suppoe- 
ing  the  plaintiff  to  have  made  out  a  prima  fade  case.  TJnlesa 
the  charge  made  by  defendants  against  the  plaintiff  was  false, 
there  was  of  course  sufficient  grounds  for  maintaining  an  action 
against  him  for  the  damages  sustained  by  the  defendants  by  the 
acts  of  plaintiff,  and  the  matter  in  dispute  was  a  fair  subject 
for  compromise;  and  certainly  the  pursuit  in  N"ew  York  of  the 
ordinary  remedies  furnished  by  the  law  to  secure  the  demand, 
cannot  be  a  duress  of  goods,  nor  would  a  payment,  by  way  of 
compromise  of  such  a  claim,  be  without  considerati<m  within 
the  principle  of  any  of  the  authorities  cited.  There  can  be 
no  pretense  that  the  compromise  was  made  under  any  mistake 
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of  facts.  For  in  all  probability,  the  plaintiff  was  the  only  per- 
son who  had  positive  knowledge  as  to  whether  he  was  guilty 
of  a  fraud  in  depositing  a  bar  of  lead  for  one  of  gold,  or  not. 
Nor  do  we  see  in  what  respect  he  could  have  been  mi?taken 
upon  any  principle  of  law  affecting  the  compromise.  After 
suspending  the  payment  of  one  check,  and  reflecting  upon  the 
subject  for  several  days,  with  the  benefit  of  the  advice  of  his 
counsel,  in  the  language  of  the  admission  made  by  his  counsel 
on  the  trial,  he  "  subsequently  withdrew  his  objection  and  paid 
it"  And  Ae  plaintiff  himself  testifies,  in  answer  to  a  question 
put  by  a  juror,  "  As  to  the  checks,  I  did  not  pay  them  under 
protest."  Conceding  the  original  compromise  to  have  been  pro- 
cured imder  improper  influences,  this  was  a  ratification  of  the 
compromise  after  mature  deliberation,  and  the  compromise  was 
of  a  suit  pending  in  New  York,  upon  reasonable  causa  For 
this  reason,  as  well  as  for  the  reasons  stated  in  regard  to  the 
mstructions  refused,  there  was  no  error  as  against  plaintiff  in 
the  charge  complained  of  as  errouieous,  assuming  it  to  have  been 
given*  But  it  nowhere  appears  in  the  record  that  it  was  in  fact 
pveii  by  the  Court 

We  are  of  opinion  that  the  order  denying  a  new  trial  should 
be  affirmed,  and  it  is  ao  ordered. 

Mr.  Justice  Shaftkb,  having  been  o{  counsel,  did  not  par- 
ticipate in  the  decision  of  this  case. 


SOLEDAD  ORTEOA  Dte  ABOUELLO,  JOSE  RAMON 
AEOUELLO,  AKi)  S.  M.  MEZES  v.  JOHN  GREER, 
MARIA  LOUISA  GREER^  MANUELA  COPPINGER, 
JAMES  MORRISON,  JOSEPH  B.  CROCKETT,  ALEX- 
ANDER P.  CRITTENDEN,  Am>  DENNIS  MARTIN. 

IvcBO&TB  01  IicnnnnBCT  Mbxicah  Obaiit  or  Land. —  If  a  grant  of  land  made 
bj  Metleo  la  Galifonila,  liefore  Its  cession  to  the  United  States,  required  as 
one  of  its  eondltlons  that  tlie  land  should  be  measured  bj  the  proper  offlcer. 
and  judicial   possession  should   then  be  given   to   the  grantee;    until    th< 
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measurement  and  dellrery  of  possession,   the  legal  title  remained  in   the 
Mexican  nation,  and  the  grantee  acquired  only  an  imperfect  or  inchoate  title. 

Bight  to  dbterminb  Validity  of  Inchoatb  Mbzicam  Gbamt  or  Lamd.— 80 
long  as  a  grant  of  land  made  by  Mexico  in  California  was  }mperfeet  or 
inchoate,  the  right  to  determine  the  yalidity  of  the  grant  and  give  it  precise 
location  remained  in  the  Mexican  Qovemment  nntil  California  was  trans- 
ferred to  the  United  States,  and  with  that  eyent  this  right  passed  to  the 
United  States,  and  when  this  right  Is  exercised  by  the  United  States  the 
grantee  is  bonnd  by  its  decision  and  cannot  demand  more  or  other  land  than 
that  allotted  to  him. 

Thibd  Persons  named  in  Act  or  Congress  or  March,  1851. —  Persons  hav- 
ing an  inchoate  or  imperfect  grant  of  land  made  by  Mexico  in  California 
before  its  session  to  the  United  States,  are  not  *'  third  persons  **  within  the 
meaning  of  the  fifteenth  section  of  the  Act  of  Congress  passed  March,  1851, 
entitled  **  an  Act  to  ascertain  and  settle  private  land  claims  Ui  the  State  of 
California." 

Same. —  "  Third  persons,**  mentioned  tn  said  Act.  are  those  who  hare  an  in- 
terest In  the  land  which  would  enable  them  to  resist  successfully  any  action 
of  the  Government  respecting  it. 

Natural  Objects  control  Bodndaribs. —  If  a  decree  made  by  a  Court  of  the 
United  States,  confirming  a  Mexican  grant  of  land,  describes  its  boundarlea 
by  permanent  natural  objects,  and  also  by  courses  and  distances,  with  a 
mention  of  the  quantity,  the  description  by  courses,  distonces,  and  quantity, 
must  yield  to  the  boundaries  by  natural  objects,  if  they  do  not  agree. 

Qkantbbs  bound  bt  Subvby  or  Grant  bt  tbs  U.  8.— Where  an  aiefaoats 
grant  was  made  by  Mexico  of  a  valley,  (giving  its  name,)  which  valley  was 
bounded  by  a  range  of  hills,  and  the  United  States  confirmed  the  grant,  and 
In  surveying  tte  same  fixed  its  boundary  at  the  foot  of  the  range  of  hills, 
leaving  out  their  slope,  and  the  grantees  who  were  parties  to  the  act  of 
confirmation  made  no  objection  to  this  survey ;  Held,  that  the  grantees  and 
their  privies  were  bound  by  this  action  of  the  (Sbvemment,  and  It  waa  eoii- 
clustve. 

Appeai,  from  the  District  Court,  Twelfth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court* 

J.  B.  Croekett,  for  Appellants. 

The  defendants  can  impeach  the  plaintiffs'  patent  and  but- 
vey.  They  are  third  persons  within  the  true  intent  of  th« 
fifteenth  section  of  the  Act  of  Congress  of  3d  of  March,  1851, 
establishing  the  Land  Commission.  Their  title  was  derived 
from  the  Mexican  Goveniment  anterior  to  the  conquest,  and 
the  fifteenth  section  of  the  Act  of  1851  was  inserted  for  the 
express  purpose  of  preventing  persons  holding  title  under  the 
.  former  Government  from  being  precluded  by  an  adverse  patent 
and  survey.    Under  the  Acts  organizing  oommissiona  to  adju- 
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dicate  land  claims  upon  the  acquisition  of  Louisiana  and  Flor- 
ida, enormous  hardships  had  occurred  for  the  want  of  such  a 
provision.  Under  these  Acts^  the  Courts  held  that  the  first  con- 
nnnation  and  patent  carried  the  title  absolutely  as  against  all 
adverse  claimants,  and  the  proceedings  being  ex  parte,  the  result 
was  that  in  many  cases  the  true  owner  lost  his  land  because 
some  one  else  had  obtained  a  prior  confirmation  and  patent 
To  remedy  this  great  griovance.  Congress  inserted  the  fifteenth 
section  in  the  Act  of  March  8,  1851,  which  provides  ^^  that  the 
final  decrees  rendered  by  the  said  Commissioners,  or  by  the 
District  or  Supreme  Court  of  the  United  States,  or  any  patent 
to  be  issued  under  this  Act>  shall  be  conclusive  between  the 
United  States  and  the  claimants  only,  and  shall  not  affect  the 
rights  of  third  persons."  In  other  words,  the  patent  is  to  oper- 
ate only  as  a  quitclaim  on  the  part  of  the  Government,  and 
shall  not  affect  the  rights  of  third  persons,  which  are  to  remain 
as  valid  as  if  no  decree  had  been  rendered  or  patent  issued. 
The  only  difficulty  under  this  section  was  to  ascertain  who 
are  ''third  persons"  within  the  meaning  of  the  Act  Our 
Supreme  Court  in  many  cases  have  properly  held  that  persons 
deriving  title  or  claiming  under  the  United  States  since  the 
cession  of  California,  are  not  such  third  persons.  The  decree 
and  patent  are  obligatory  on  the  United  States,  and  are  of 
course  binding  on  their  grantees ;  and  in  the  case  of  Leese  v. 
Clark,  20  Cal.  425,  the  Court  holds  that  persons  holding  under 
grants  made  by  American  Alcaldes  during  the  military  occu- 
pation of  the  country,  and  prior  to  the  cession,  derive  title 
from  the  United  States  and  not  from  the  Mexican  Gh>vemment, 
and  therefore  are  not  the  ''third  persons"  contemplated  by 
the  fifteenth  section.  They  are  bound  by  the  patent,  because 
their  grantor,  the  United  States,  is  bound  by  it  But  in  that 
ease,  and  also  in  TeschemaJeer  v.  Thompson,  18  CaL  27,  the 
Court  defines,  with  great  precision,  who  are  such  "third  per- 
sons" as  are  not  bound  by  the  decree  and  patent  The  defend- 
ants in  this  case  come  strictly  within  this  ruling. 

The  defendants  are  not  estopped  by  their  own  survey  and 
patent  in  respect  to  boundaries,  as  against  am  adverse  claimant. 
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It  may  be  that  the  patent  and  survey,  bo  long  as  they  remain 
in  force,  are  oonclusive  as  between  the  claimant  and  the  Gov- 
ernment, who  are  parties  to  the  proceeding.  Neither  could 
impeach  them  in  a  collateral  proceeding,  because  as  between 
themj  the  whole  question  has  been  finally  adjudicated.  But  it 
was  manifestly  not  the  intention  of  Oongress  to  render  the 
action  of  its  Board  of  Commissioners  and  its  Surveyor-General 
obligatory  upon  either  party  in  a  contest  between  private 
claimants  as  to  conflicting  boundaries.  The  Government  had 
no  interest  in  such  contests,  and  provided  no  machinery  for 
settling  such  disputes.  If  the  land  in  contest*  properly  belongs 
to  the  Coppinger  Banch,  we  hcuve  an  equity  which  bound  the 
conscience  of  the  Mexican  Government.  If  that  Government 
granted  the  land  to  Coppinger,  it  was  bound  in  good  faith  to 
perfect  the  grant  into  a  perfect  title,  and  the  United  States, 
as  the  successor  to  Mexico,  was  bound  in  like  manner;  and 
when  it  wrongfully  conveyed  the  legal  title  to  the  claimants 
of  the  Pulgas,  they  are  affected  with  our  equities  in  the  same 
manner  and  to  the  siune  extent  as  the  Government  was. 

Nor  is  there  anything  in  the  Act  establishing  the  Land  Com- 
mission to  impair  the  force  of  this  trust.  The  Commission  was 
intended  mainly  to  separate  private  lands  from  the  public  do- 
main, and  not  in  any  degree  to  adjudicate  oonfiicting  'claims 
between  priyate  individuals. 

Sidney  L.  Johnson,  for  Respondent. 

The  appellants  are  estopped  from  demanding  anything 
beyond  their  own  survey  and  patent. 

The  Act  of  March  3d,  1861,  was  passed  for  the  purpose  of 
ascertaining  and  settling  private  land  claims  in  the  State  of 
California.  It  provides  for  an  investigation  by  Commissioners, 
and  for  a  review  of  the  decision  of  the  Commissioners  in  the 
District  and  Supreme  Courts  of  the  United  States.  By  the 
thirteenth  section,  all  lands,  the  claims  to  which  shall  have 
been  finally  rejected  by  the  Commissioners,  or  shall  be  finally 
decided  to  be  invalid  by  the  District  or  Supreme  Court,  or  the 
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claims  to  which  shall  not  have  been  presented  to  the  Commia^ 
sioners  within  two  years  after  the  date  of  the  Act,  shall  be 
deemed,  held^  and  considered  as  part  of  the  public  domain  of 
the  United  States ;  and  for  all  confirmed  claims  a  patent  shall 
issue  to  the  claimant,  upon  his  presenting  to  the  General  Land 
Office  an  authentic  certificate  of  such  confirmation,  and  a  plat 
or  survey  of  the  land  duly  certified  and  approved  by  the  Sur^ 
veyor-General  of  California,  whose  duty  it  shall  be  to  cause 
all  private  claims  which  shall  be  finally  confirmed  to  be  accu- 
rately surveyed,  and  to  furnish  plats  of  the  same;  and  in  the 
location  of  the  said  claims,  the  said  Surveyor-General  shall 
have  the  same  power  and  authority  as  are  conferred  on  the 
Register  of  the  Land  Office  and  Eeceiver  of  the  Public  Moneys 
of  Louisiana,  by  the  sixth  section  of  the  Act  to  create  the 
office  of  Surveyor  of  the  Public  Lands  for  the  State  of  Louisi- 
ana, approved  March  3d,  1831.  That  section  provides  ^'ihat 
in  relation  to  all  such  confirmed  claims  as  may  conflict  or  m 
any  manner  vnterfere  with  each  other!*  the  officers  named 
''are  hereby  authorized  to  decide  between  the  parties,  and 
shall  in  their  decision  be  governed  by  such  conditional  lines 
or  bomidaries  as  have  been,  or  may  be,  agreed  upon  between 
the  parties  interested,  either  verbally  or  in  writing;  and  in 
case  no  lines  or  boundaries  be  agreed  upon  between  the  par- 
ties interested,  then  the  said  Begister  and  Beceiver  are  hereby 
authorized  to  decide  between  the  parties  in  such  manner  aa 
may  be  consistent  with  the  principles  of  justice;  and  it  shall 
be  the  duty  of  the  Surveyor-General  of  said  State  to  have 
those  claims  surveyed  and  platted  in  accordance  with  the  deci- 
sions of  the  Begister  and  Beceiver;  provided,  that  the  said 
decisions  and  surveys  and  the  patents  which  may  be  issued  in 
conformity  thereto,  shall  not  in  anywise  be  considered  as  pre- 
cluding a  legal  investigation  and  decision  by  the  proper  judi- 
cial tribunals  between  the  parties  to  any  siLch  interfering  claims, 
but  shall  only  operate  as  a  relinquishment  on  the  part  of  the 
United  States  of  all  title  to  the  land  in  question."  (4  Stat,  at 
Large,  p.  494.) 
A  similar  power  had  been  conferred  upon  these  officers  by 
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the  fourth  section  of  the  Act  of  May  8th,  1822,  (3  Stat  page 
708,)  but  without  the  proviso  that  such  decision  should  not 
preclude  a  judicial  investigation. 

The  counsel  for  appellants  endeavors  to  find  in  this  provi- 
sion an  escape  from  the  estoppel,  which  we  say  results  from 
the  submission  by  the  Coppingers  of  their  claim  to  the  tribu- 
nals constituted  by  the  Act  of  1851,  and  the  final  determination! 
survey,  and  patent  of  their  claim  under  that  Act. 

We  assume  that  the  Act  of  1851,  in  giving  to  the  Sur- 
veyor-Gteneral  of  California  the  powers  given  to  the  Surveyor- 
General  of  Louisiana  in  the  sixth  section  of  the  Act  of  1831, 
gave  them  subject  to  the  proviso  in  that  section.  If,  then, 
the  Fulgas  and  Coppinger  claims  had  been  such  interfering 
claims  as  are  spoken  of  in  that  section,  the  line  established 
between  them  by  the  Surveyor-General  would  not  have  pre- 
cluded a  legal  investigation  and  decision  by  the  proper  judi- 
cial tribunal,  between  the  parties  to  such  interfering  claims. 

Are  they  interfering  claims!  The  Ooppinger  grant  calls 
for  the  senior  Pulgaa  grant  as  its  western  boundary.  Where 
the  one  ends  the  other  begins.  How,  then,  can  they  interfere, 
overlap,  or  in  any  manner  conflict!  Two  claims  conflict  or 
interfere  when  botii  include,  in  whole  or  in  part,  the  same  land. 
It  is  iikLpossible  to  satisfy  both  of  them.  In  such  case,  and  in 
tsuch  case  only,  the  line  established  by  the  surveyor  may  be 
the  subject  of  investigation  and  decision  by  the  proper  judi- 
cial tribunal  In  all  other  eases  the  survey  and  patent  are 
conclusive. 

By  the  Ciourt,  Cuxrst,  J. 

The  plaintiffs  being  in  possession  of  certain  real  property 
described  in  the  complaint^  brought  an  action  as  authorized 
by  the  two  hundred  and  fifty-fourth  section  of  the  Practice 
Act,  against  the  defendants  as  persons  claiming  some  estate 
or  interest  therein  adverse  to  the  plaintiffs,  for  the  purpose  of 
determining  such  adverse  claim,  estate  or  interest. 

The  premises  in  controversy  are  situated  in  San  Mateo 
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County,  and  constitute  as  claimed  bj  the  plaintiffs  a  part  of 
the  '*£ancho  de  las  Fulgas,  or  die  Pulgas  Baneho/'  as  the 
same  has  been  surveyed  and  patented  under  the  authority  of 
the  United  States  Governnient ' 

The  answer  of  the  defendants  adihits  that  at  the  time  the 
action  was  commenced^  and  when  the  answer  was  filed/ the 
plaintiffs  were  in  possession  of  the  premises,  and  interposes  as 
an  equitable  defense  and  as  ground  for  affirmative  relief  the 
following  facts: 

First — That  the  plaintiffs'  title  is  founded  on  a  Mexican 
grant,  confirmed  by  a  decree  of  the  Supreme  Court^  and  that 
the  same  has  been  surveyed  and  patented. 

Second  —  That  the  decree  of  confirmation  does  not  embrace 
the  land  in  controversy,  but  that  by  mistake  of  the  Surveyor- 
General  and  the  Commissioner  of  the  General  Land  Office  an 
erroneous  survey  was  made,  which  improperly  includes  the  dis- 
puted premises,  in  violation  of  the  decree  of  confirmation,  and 
that  the  pat^it  follows  the  erroneotis  survey,  iitoluding  the 
premises  therein. 

Third — That  the  defendants  are  the  true  owners  of  the 
same  lands,  under  a  grant  from  the  Mexican  Government  to 
Juan  Goppinger,  which  grant  has  been  finally  confirmed  by 
metes  and  bounds  embracing  such  lands.  In  conclusion  the 
defendants  pray  that  their  titles  tnay  be  adjudged  to  be  su- 
perior to  that  of  plaintiffs,  and  that  the  plaintiffs  be  decreed 
to  release  the  legal  title  which  they  acquired  under  their  errone- 
ous survey  and  patent. 

The  plaintiffs  by  replication  controvert  the  material  allega- 
tions of  the  affirmative  matter  contained  in  the  answer,  besides 
pleading  affirmatively  matters  in  bar  and  estoppel  to  the  facts 
on  which  the  defendants  rely  for  a  judgment  and  decree  in 
their  favor. 

When  the  cause  came  on  for  trial  the  parties  stipulated  as 
to  certain  facts,  upon  which  and  the  pleadings  the  plaintiffs 
moved  for  judgment  The  Court  granted  this  motion,  and 
tendered  judgment  for  plaintiffs  against  the  defendants  in 


De  Abguello  17.  Gkeer.  [Sup.  Ct. 

opinion  of  the  Conrt. 

aocordance  with  the  prayer  of  their  oomplaiiity  from  which 
the  defendants  have  appealed. 

The  defendants  maintain  that  they  are  in  equity  the  owTiers 
of  the  lands  in  controversy,  and  that  at  most  the  plaintiffs  are 
but  the  trustees  of  the  defendants,  holding  for  their  use  the 
legal  title  of  the  premises,  and  they  insist  that  the  pleadings, 
stipulation  and  proofs  in  the  case  authorized  and  required  a 
judgment  and  decree  in  their  favor  as  prayed  for  in  their 
answer,  which  was  in  the  nature  of  a  cross  bill  in  equity. 

In  order  to  avoid  prolixity  we  shall  in  the  course  of  this 
opinion  refer  only  to  such  facts  appearing  in  the  record  as  may 
be  necessary  to  a  clear  understanding  of  the  case  as  connected 
with  the  legal  questions  to  be  determined. 

In  1835  there  was  granted  by  the  Mexican  Government  to 
Jose  Ramon  Arguello,  Luis  Arguello,  Maria  Concepcion  Ar- 
guello  and  Maria  Josefa  Arguello,  children  of  Luis  Arguello, 
then  deceased,  a  tract  of  land  called  ^'Las  Fulgas,"  situate 
within  the  present  County  of  San  Mateo,  the  boimdaries  of 
which  were  specified  in  the  grant  in  the  following  words: 
*'  On  the  south  the  Creek  of  San  Francisquito,  on  the  north 
that  of  San  Mateo,  on  the  east  the  estuaries,  and  on  the  west 
the  Canada  de  Baimundo."  In  a  subsequent  part  of  the 
grant  are  the  words :  '^  The  tract  of  which  mention  is  made  is 
of  four  leagues  of  latitude  and  one  of  longitude.^'  The  grant 
contains  no  reservation  of  any  excess  of  four  square  leagnes 
that  might  be  within  the  locative  calls  of  the  description^  to 
the  nation  for  its  uses,  as  was  generally  the  case  when  it 
was  intended  to  grant  a  particular  quantity  of  land  lying 
within  limits  of  larger  extent  In  due  time  after  the  organi- 
zation of  the  Board  of  Commissioners  appointed  under  the 
Act  of  the  Congress  of  the  United  States,  passed  in  March, 
1851,  entitled  '^An  Act  to  ascertain  and  settle  the  private 
land  claims  in  the  State  of  California,''  the  claimants  of  the 
Las  Pulgas  presented  their  petition  to  the  Board  for  the  con- 
firmation of  their  alleged  title  thereto.  The  Board  confirmed 
the  claim,  describing  the  land  substantially  as  in  the  grant, 
and  adding  the  words,  ^^  said  land  being  of  the  extent  of  four 
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leagues  in  length  and  one  in  breadth^  be  the  same  more  or  less." 
From  ^8  decree  the  case  was  removed  bj  appeal  to  the 
proper  District  Court,  where  the  daim  was  again  confirmed) 
and  then  an  appeal  was  taken  by  the  parties  respectively  from 
the  decree  of  the  District  Court  to  the  Supreme  Court  That 
Court,  upon  the  final  hearing  of  the  cause,  after  expressing 
ike  opinion  that  the  judgment  of  the  District  Court  was  cor- 
rect, pronounced  jiidgment  as  follows:  ^'  It  is  adjudged  that 
the  said  daim  of  the  petitioners  is  valid  as  to  that  portion  of 
tiie  land  described  in  the  petition  which  is  boimded  as  follows, 
to  wit:  On  the  south  by  the  arroyo  or  Creek  of  San  Francis- 
quito;  on  the  north  by  the  Creek  of  San  Mnteo;  on  the  east 
by  the  esteros  or  waters  of  the  Bay  of  San  Francisco;  and  on 
the  west  by  the  eastern  borders  of  the  valley  known  as  the 
*  Canada  de  Eaimundo^'  said  land  being  of  the  extent  of  four 
leagues  in  length  and  one  in  breadth,  be  the  same  more  or 
less;  and  it  is  therefore  hereby  decreed  that  the  said  land  be 
and  the  same  is  hereby  confirmed  to  them;''  and  then  follows 
a  designation  of  the  proportions  of  the  premises  which  each 
confirmee  should  have  and  hold  under  the  confirmation;  and 
dien  it  is  further  decreed  that  ^^  as  to  the  portion  of  the  prem- 
ises described  in  said  petition  which  is  not  induded  within 
the  boimdaries  above  mentioned,  the  daim  of  the  petitioners 
is  adjudged  not  to  be  valid*"  {ArgueUo  et  dL  v.  United  Siates, 
18  How.  549.) 

It  should  be  observed  here  that  the  confirmees,  in  their 
petition,  presented  to  the  Board  of  Land  Commissioners  ask* 
ing  for  the  confirmation  of  Las  Pulgas,  daimed  that  the  tract 
of  land  granted  contained  twdve  square  leagues,  induding  the 
valley  called  the  Canada  de  Baimundo;  and  hence  that  part 
of  the  decree  declaring  that  ^^  as  to  the  portion  of  the  premises 
described  in  said  petition  which  is  not  included  within  the 
houndaries  above  mentioned,  the  daim  of  the  petitioners  is 
adjudged  hot  to  be  valid,"  is  to  be  understood  as  applying  to 
the  portion  of  the  tract  of  land  described  in  the  petition  lying 
without  the  boimdaries  specified  by  the  decree. 

After  the  final  confirmation  the  land  was  surveyed  by  the 
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Government  Snrveyor.  This  arurvey  was  approved,  and  in' 
October,  1857,  a  patent  in  the  usual  form  was  issued  to  the 
confirmees  describing  the  land  as  surveyed,  and  as  described 
in  the  final  decree  of  confirmation  on  the  north,  east  and  south 
side;  and  on  the  west  side  the  line  is  at  the  western  base  of 
the  range  of  hills  which  boimds  the  Canada  de  Kaimundo  or 
Valley  of  Raimundo  on  the  east  The  area  comprehended  by 
the  description  of  the  survey  and  patent  is  about  thirty-five 
thousand  acres. 

The  defendants  claim  the  western  portion  of  the  lands  em- 
braced in  the  Las  Pulgas  patent,  under  ai  grant  made  in  August, 
1840,  by  the  Mexican  Government  to  Juan  Coppinger,  of  the 
place  known  as  the  '^  Canada  de  Raimundo,'^  adjoining  to  and 
west  of  the  Las  Pulgas.  The  record  shows  that  in  July,  1839, 
Coppinger  by  petition  addressed  to  the  Prefect  of  the  First 
District,  sought  to  obtain  a  grant  of  a  certain  tract  of  land 
which  he  represented  as  ^^a  small  valley  which  lies  in  the 
Sierra  in  the  same  place  where  there  now  is  a  small  timber 
cutting  establishment,  which  place  is  about  two  and  one  half 
leagues  in  length  and  about  three  quarters  of  a  league  in 
breadth  at  the  utmost ;  said  valley'  borders  on  the  Kancho  of 
Donna  Sokdad  Ortega  and  that  of  Maximo  Martinez,  and  also 
on  the  Sierra,  at  the  extremity,  as  it  appears  from  the  accom- 
panying sketch."  The  grant  which  was  afterwards  made  to 
Coppinger  described  the  Canada  de  Baimundo  as  *'  bordering 
on  the  west  by  the  Sierra  Morena ;  on  the  east  by  the  Rancho 
de  las  Pulgas ;  on  the  soulli  by  that  of  Senor  Maximo  Marti* 
nez,  and  on  the  north  with  the  lagoon.''  This  grant  had 
annexed  to  it  certain  conditions  or  specifications,  one  of  which 
was,  that  ^^whien  the  property  shall  have  been  confirmed  to 
him  he  shall  solicit  the  proper  magistrate  to  give  him  judicial 
possession  thereof.''  Another  was,  that  ^'  the  land  of  which 
donation  is  made  is  that  between  the  boundaries  shown  by  the 
sketch  he  has  presented.  The  judge  who  shall  give  posses- 
tion  of  it  shall  have  it  measured  according  to  ordinance,  speci- 
fying the  amount  of  sitios  it  contains."  There  is  no  provisicMa 
in  this  grant  reserving  any  surplus  to  the  nation  for  its  uses. 
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Some  time  prior  to  the  year  1860  Juim  Ooppinger  died, 
leaving  him  surviving  an  infant  child,  Mannela  Coppinger,  and 
a  widow,  Maria  Lonisa,  as  his  heirs  at  law.  The  widow  after- 
ward became  and  now  is  the  wife  of  the  defendant  John  Greer. 
Greer  and  his  wife  and  the  said  Manuela  presented  their  peti- 
tion to  the  Board  of  Land  Commissioners,  praying  that  the 
title  to  the  Canada  de  Baimundo  might  be  confirmed  to  the 
said  Maria  Louisa  and  Manuela^  as  the  heirs  at  law  of  Juan 
Ooppinger,  deceased.  This  petition  was  granted  by  decree  of 
the  Board,  in  which  the  land  was  described  as  in  the  original 
grant  On  appeal  to  the  District  Court  the  claim  of  the  peti- 
tioners was  again  confirmed,  describing  the  land  as  it  was 
described  in  the  decree  of  the  Board.  This  decree  became 
final,  and  the  Canada  de  Eitmiundo  was  officially  surveyed* 
The  survey  was  approved,  and  in  July,  1859,  a  patent  was 
issued  to  the  confirmees  for  the  land  as  surveyed,  comprehend- 
ing within  its  limits  about  twelve  thousand  five  hundred  acres. 
The  eastern  line  of  the  Canada  de  Raimundo  Ranch  as  de- 
scribed by  this  survey  and  patent  coincided  with  the  westm  line 
of  the  survey  and  patent  of  the  Las  Pulgas.  But  the  defend- 
ants alleged  that  they  refused  to  accept  and  receive  the  patent 
issued  in  July,  1869,  and  refuse  to  be  concluded  by  it  or  by 
that  of  the  Las  Pulgas. 

The  land  in  controversy  is  bounded  on  the  south  by  the  San 
Francisquito  Creek;  on  the  west  by  the  line  forming  the 
western  boundary  of  the  Las  Pulgas  as  described  in  the  pat- 
ent; on  the  north  by  the  San  Mateo  Creek,  and  on  the  east 
by  a  line  running  from  the  San  Mateo  Creek  to  the  San  Fran- 
cisqnito  Creek,  at  a  distance  of  one  league  westward  from  the 
estuaries  of  the  Bay  of  San  Francisco.  The  defendants  main- 
tain that  the  Las  Pulgas  patent,  to  the  esiient  that  it  embraces 
the  land  here  described,  was  not  authorized  by  the  original 
grant  nor  by  the  final  confirmation  of  it  by  the  Supreiae  Court, 
and  also  that  the  same  land  is  embraced  in  the  tract  granted 
to  Juan  Coppinger  and  in  the  decree  of  confirmation  to  his 
Wirs;  and  that  the  survey  and  patent  including  this  land  was 
the  result  of  a  mistake  on  the  part  of  the  Qovemment  Sur- 
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vejot  and  the  Commissioners  of  the  (General  Land  Office,  and 
this  mistake,  it  is  contended,  is  established  by  reference  to  the 
original  grants  referred  to  and  the  final  decrees  of  confirmation 
rendered  by  the  tribunals  of  the  United  States. 

The  defendants  claim  that  they  come  within  iihe  category 
of  persons  denominated  third  persons  in  the  fifteenth  section 
of  the  Act  of  Congress  of  1851,  and  that  the  interest  which 
they  have  under  the  original  grant  to  Coppinger  is  of  a  qual- 
ity that  stands  unaffected  by  the  survey  and  patent  of  the  Las 
Pulgas,  and  that  they  may  impeach  this  patent  by  their  answer 
and  the  proofs  existing  in  the  case,  in  so  far  as  it  embraces  the 
land  in  dispute. 

The  section  of  the  Act  here  referred  to  read  as  follows: 
"And  be  it  further  enacted,  That  the  final  decrees  rendered  by 
the  said  Commissioners  or  by  the  District  or  Supreme  Court  of 
the  United  States,  or  any  patent  to  be  issued  under  this  Act, 
shall  be  conclusive  between  the  United  States  and  the  said 
claimants  only,  and  shall  not  affect  ihe  interests  of  third  per- 
sons." 

The  first  case  passed  upon  by  the  Suupreme  Court  of  this 
State  involving  a  construction  of  the  section  of  the  Act  of 
Congress  quoted  and  determining  the  character  of  persons  and 
the  interest  that  remained  unaffected  by  a  confirmation  or 
patent,  was  the  case  of  Waterman  v.  Smith,  18  CaL  373. 

In  that  case,  which  was  an  action  of  ejectment,  Waterman 
claimed  to  recover  upon  a  Mexican  grant  made  to  Franciaco 
Solano,  which  had  ripened  into  a  perfect  title  by  final  confir- 
mation and  an  approved  survey  and  patent.  Smith,  the  defend- 
ant, interposed  as  a  defense  the  grant  made  by  the  Mexican 
Government  to  Josfi  Francisco  Armijo,  under  which  he  derived 
his  supposed  right  to  the  premises  demanded,  and  which  he 
relied  on  as  the  paramount  title.  The  grants  made  to  Solano 
and  Armijo  respectively  embraced  within  their  general  boun- 
daries more  land  than  the  quantity  designated  as  granted,  and 
overlapped  each  other,  including  in  each  the  land  in  dispute; 
and  both  grants  were  regarded  by  the  Court  as  inchoate  and 
imperfect    The  Court,  in  speaking  of  the  effeet  of  the  patent 
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which  the  plaintiff  introduced  in  evidence  in  tliat  case  said: 
"The  patent  is  conclusive  evidence  of  the  right  of  the  pat- 
entee to  the  land  described  therein  —  not  only  between  himself 
and  the  United  States,  but  as  between  himself  and  a  third  per- 
son who  has  not  a  superior  title  from  a  source  of  paramount 
proprietorship  '*  (p.  419) ;  and  of  the  third  persons  named  in 
the  Act  the  Court  said:  "The  third  persons  against  whose 
interests,  by  the  fifteenth  section  of  the  Act  of  1851,  the  final 
confirmation  and  patent  are  not  conclusive,  are  those  whose 
title  is  at  the  time  such  as  to  enable  them  to  resist  success- 
fully any  action  of  the  Government  in  respect  to  it,"  (p.  420.) 
In  Biddle  Boggs  v.  Merced  Mining  Company,  14  Oal.  862,  the 
Court  reiterated  this  language  employed  in  Waterman  v.  Smith, 
and  in  Leese  v.  Clark,  20  Gal.  426,  in  reference  to  the  same 
subject,  the  Court  say :  *'  The  term  *  third  persons '  refers  not 
to  all  persons  other  than  the  United  States  and  the  claimants, 
but  to  those  who  hold  independent  titles  arising  previous  to 
the  acquisition  of  the  country.  The  latter  class  are  not  bound 
by  the  decree  and  patent,  for  they  do  not  hold  in  subordina- 
tion to  the  action  of  the  Gbvemment  nor  by  any  title  subse- 
quent, but  by  title  arising  anterior  to  the  conquest." 

In  Mivivm  v.  Brower,  24  Oal.  644,  this  Court,  after  citing 
the  fifteenth  section  of  the  Act  of  1851,  say:  "  If  such  only 
can  be  the  effect  of  decrees  and  patents,  and  the  interests  of 
third  persons  are  not  to  be  affected  thereby,  then  who  are 
these  Uiird  persons  and  what  is  the  character  of  the  interests 
that  stand  unaffected!  Third  persons  must  be  regarded  to  be 
all  persons  who  were  not  parties  to  the  proceeding  before  the 
Land  Commission,  or  standing  in  such  relation  with  those  who 
were  parties  thereto  as  to  become  affected  and  bound  as  privies ; 
and  the  interests  of  third  persons  that  remained  unaffected  by 
the  final  confirmation  and  patent  are  those  subsisting  in  per- 
fect titles  derived  from  a  source  of  paramount  proprietorshipf 
which  could  be  used  in  resisting  successfully  any  action  of  the 
Government  respecting  them." 

These  cases  must  be  regarded  as  having  settled  the  construc- 
tion, so  far  as  the  Courts  of  this  State  are  concerned,  to  he 
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given  to  this  section  of  the  Act  of  Congress.  If  Cbppinger's 
heirs  and  successors  in  interest  have  an  interest  in  the  land  in 
controversy  of  a  character  that  colild  be  used  in  resisting  suc- 
cessfully any  action  of  the  Government  respecting  it,  then  they 
have  a  staius  in  this  case  which  entitles  them  to  the  relief  they 
have  sought,  otherwise  they  are  not  in  a  position  to  complain 
of  the  action  of  the  Government  on  whose  bounty  and  justice 
they  have  depended  for  the  confirmation  of  their  claim  to  the 
Canada  de  Eaimundo. 

It  does  not  appear  that  the  land  panted  to  Coppinger  was 
ever  measured  by  the  proper  officer,  as  required  by  one  of  the 
conditions  of  the  grant,  nor  that  judicial  possession  of  it  was 
given  to  the  grantee;  hence  it  did  not  become  definitively 
complete  and  valid  under  the  former  Government.  {Oreer  v. 
Mezes,  24  How.  274;  United  States  v.  Beading,  18  How.  7, 
8 ;  Leese  v.  Clarh,  18  Cal.  574;  Bodriguea  v.  Comstock,  24  CaL 
87,  88.) 

The  only  interest  which  Coppinger  had  in  the  land  men- 
tioned in  the  grant  at  die  time  California  was  ceded  to  the 
United  States  was  what  is  denominated  an  inchoate  or  imper- 
fect title,  as  contradistinguished  from  a  perfect  title.  Before 
then  the  legal  title  to  the  land  was  in  the  Mexican  nation, 
and  upon  the  cession  of  the  country  the  same  passed  to  the 
United  States,  charged  with  the  equitable  interest  of  Coppin- 
ger therein^  which  the  Govenunent  of  the  United  States  was 
in  good  faith  bound  to  protect  on  such  just  terms  as  the  Con- 
gress of  the  nation  might  devise  and  prescribe.  The  protec- 
tion promised  by  the  treaty  of  Guadalupe  Hidalgo,  and  which 
without  an  express  stipulation,  it  would  have  been  the  duty 
of  the  Government  to  afford,  it  was  the  design  of  the  Act  of 
Obngress  to  effectuate,  by  providing  the  mode  and  means  for 
the  confirmation  of  such  inchoate  titles  to  lands  as  were  equit- 
able and  just,  and  for  investing  those  entitled  to  the  same 
with  indefeasible  titles  thereto.  But  to  secure  the  speedy 
settlement  of  such  land  claims,  tiie  Act  required  their  presen- 
tation within  a  specified,  period  to  the  tribunal  established  for 
the  purpose,  providing  that  if  they  were  not  so  presented  s-uch 
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lands  should,  from  the  lapse  of  the  limitation,  be  deeDcied,  held 
and  considered  as  part  of  the  public  domain.  While  the  claim- 
ante  of  mere  inchoate  titles  to  lands  had  the  right  to  demand 
of  the  Govemmesit  the  fulfilment  of  its  obligations,  they  could 
not  dictate  the  mode  nor  the  exact  measure  of  its  performance. 
Then,  when  in  any  given  case  the  GovemmeiLt  has  acted  in 
the  discharge  of  its  duty,  and  has  granted  to  a  claimant  the 
land  to  which  it  was  deemed,  under  all  the  circumstances  con- 
sidered, he  was  equitably  entitled,  he  is  in  no  position  to  de- 
mand more  nor  otherwise  than  is  allotted  to  him  by  the  granting 
power. 

The  Coppinger  daim  was  one  requiring  confirmation  and 
s^regation  to  render  it  a  perfect  titla  The  right  to  deter- 
mine its  validity  and  give  it  a  precise  location  belonged  to  the 
former  Government  until  the  country  was  transferred  to  the 
United  States.  With  that  event  the  right  passed  to  the  new 
Government,  and  has  been  exercised  in  discharge  of  its  obli- 
gation to  the  heirs  of,  and  suoceesors  in  interest  to,  the  original 
grantee.  If  we  may,  after  having  ascertained  the  nature  and 
quality  of  the  interest  of  Coppinger,  look  into  the  espedientes 
of  the  Las  Pulgasand  the  Canada  de  Baimundo,  and  the  evi- 
dence properly  connected  therewith,  in  order  to  discover  the 
intention  of  the  granting  authority  as  to  the  quantity  of  land 
to  be  granted  in  each  case,  then  what  land  was  granted  or 
intended  to  be  granted  to  the  respective  grantees  I 

In  his  petition  to  the  Prefect,  Coppinger  represented  the 
land  which  he  desired  to  obtain,  as  a  small  valley  lying  in  the 
sierra,  where  there  was  a  timber  cutting  establishment,  and 
that  such  valley  was  at  the  utmost  in  extent  about  two  and  a 
half  leagues  long  and  three  quarters  of  a  league  broad,  and  that 
it  bordered  on  the  raneho  of  Donna  Soledad  Ortega  and  that 
of  Maximo  Martinez^  and  also  on  the  sierra  at  the  extremity, 
as  appeared  from  a  map  or  sketch  which  was  submitted  with 
his  petition.  The  grant  made  to  him  described  the  property 
as  **  the  place  known  as  *  Canada  de  Raimundo,'  bordering  on 
the  west  by  the  Sierra  Morena;  on  the  east  by  tihe  Raneho 
de  las  Pulgas;  on  the  south  by  that  of  Senor  Maximo  Marti- 
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nezy  and  on  the  north  with  the  lagoon."  In  the  third  speci- 
fication or  condition  contained  in  this  docoment  it  is  declared 
that  '^  the  land  of  which  donation  is  made  is  that  between  the 
boundaries  shown  by  the  sketch  he  has  presented.''  This 
sketch  or  map  represents  the  valley  or  Canada  de  Baimundo 
in  the  midst  of  the  hills  by  which  it  is  bounded  on  the  eastern 
and  western  sides;  and  at  its  northern  extremity  the  lagoon 
is  distinctly  indicated.  It  is  insisted  on  the  part  of  the  de- 
fendants that  the  boundaries  of  the  valley  exhibited  on  the 
map  passed  to  the  grantee  by  the  terms  of  the  grant  as  well 
as  the  valley  itself,  and  this  position  is  sought  to  be  strength- 
ened by  the  fact  that  there  was  no  reservation  in  the  grant  of 
any  surplus.  We  think  the  petition  of  Coppinger  and  the  grant 
itself  with  the  map  referred  to  is  a  refutation  of  this  position  of 
the  defendants.  The  petition  describes  the  land  solicited  as  a 
small  valley  not  exceeding  certain  specified  dimensions  and 
names  its  surroundings.  The  grant  caUs  it  by  the  name  by 
which  it  was  known,  and  specifies  by  what  it  is  bordered,  and 
referring  to  the  diseno  or  sketch  presented  witii  the  petition, 
declares  the  land  donated  —  that  is,  the  ^^  Canada  de  Bm- 
mundo"— to  be  that  between  the  boundaries  shown  by  the 
sketch. 

As  to  the  absence  in  the  grant  of  a  reservation  of  any  sur- 
plus, as  was  used  in  grants  of  a  designated  quantity  to  be 
selected  and  set  apart  by  the  Government  authority  to  the 
grantee  we  are  of  opinion  that  this  circumstance  in  no  just 
view  aids  the  defendants'  constructiofn  of  the  effect  of  the 
grant.  The  petition  had  represented  the  valley  of  less  area 
than  two  square  leagues,  and  acting  upon  it  and  the  report  of 
the  Prefect  the  Gk>vemor  issued  the  grant  to  Coppinger  for  the 
place  known  as  the  ''  Canada  de  Baimundo,"  providing  that 
ihe  Judge  who  should  give  him  the  possession  of  it  should 
have  it  measured  according  to  ordinance,  and  should  specify 
the  quantity  of  siiios  or  square  leagues  contained  in  it  It  is  to 
be  presumed  that  no  reservation  of  any  surplus  was  made, 
because  the  Governor  was  aware,  from  "having  previously 
taken  the  necessary  steps  and  investigations  (m  the  subject,'' 
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as  he  says  in  the  grant,  that  the  valley  did  not  exceed  in  extent 
the  amount  which  the  grantee  might  receive  under  the  Mexi- 
can Colonization  Law  of  18-24,  and  therefore  no  such  reserva- 
tion was  necessary.  The  intention,  as  appears  from  these 
documents,  was  to  grant  the  valley  or  Canada  de  Baimundo 
and  its  appurtenances  only. 

It  is  maintained  that  the  survey  and  patent  on  which  the 
plaintiffs  rely  are  not  authorized  by  the  confirmation  in  the 
Las  Pulgas  case ;  that  the  survey  was  made  and  approved  under 
a  misapprehension  as  to  the  effect  of  the  decree  of  con- 
firmation, and  that  the  patent  following  the  same  is  involved 
in  the  consequences  of  the  mistake  which  was  the  result  of 
such  misapprehension. 

In  the  original  grant  made  to  the  Argudlos  the  western 
limit  of  the  Las  Pulgas  (which  is  the  disputed  boundary  in 
this  case)  was  the  Canada  de  Baimundo.  The  four  sides  of 
the  tract  were  defined  with  particularity  by  natural  objects, 
and  no  surplus  lands  remained  to  be  reserved*  The  manifest 
intent,  as  appears  upon  the  face  of  the  tittdo,  was  to  grant  to 
the  children  of  Luis  Arguello,  deceased,  the  land  described. 
The  confirmation  of  the  grant  by  the  Government  of  the 
United  States  described  the  land  by  the  same  natural  objects 
as  those  contained  in  the  original  concession,  but  defined  with 
more  precision  its  western  boundary  as  at  the  eastern  borders 
of  the  valley  known  as  the  Canada  de  Baimundo.  The 
words  in  the  final  decree  following  the  description  by  bound- 
aries—  "  said  land  being  of  the  extent  of  four  leagues  in  length 
and  one  in  breadth,  be  the  same  more  or  less,''  —  is  not  a  limi- 
tation of  the  quantity  confirmed.  If  it  had  been  intended 
to  limit  the  quantity  to  four  square  leagues  of  land  —  in  length 
four  leagues  and  in  breadth  one  —  lying  adjoining  the  estuaries, 
it  is  to  be  presumed  the  Court  would  have  so  declared  in 
express  terms;  but,  as  if  doubtful  as  to  its  extent,  and  to 
guard  against  a  constructive  limitation  as  to  quantity,  the 
words  "be  the  same  more  or  less''  seem  to  have  been 
employed. 

The  role  is  weU  settled  that  where  land  is  described  in  a 
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deed  by  permanent  objects  as  its  botmdaries,  and  also  by  courses 
and  distances  with  a  mention  of  the  quantity,  the  description 
by  courses,  distances  and  quantity  must  yield  to  the  bound- 
aries if  they  do  not  agree.  (Stanley  v.  Green,  12  Cal.  164,  and 
the  cases  there  cited;  17  Mass.  207;  17  Pick.  857;  19  Pick. 
445.)  This  rule  rests  upon  solid  reasons.  While  there  may 
be  a  mistake  respecting  the  courses  and  distances  as  to  the 
boundaries  of  a  tract  of  land,  or  as  to  the  quantity  of  acres  or 
leagues  it  contains,  there  can  be  none  when  its  extent  is  defined 
by  permanent  natural  monuments. 

Admitting  this  construction  of  the  language  of  the 'descrip- 
tion contained  in  the  original  grant  of  the  Las  Pulgas  and  in 
the  decree  of  confirmation  to  be  correct,  the  defendants  claim 
that  the  valley  of  the  Canada  de  Saimundo,  by  fair  construc- 
tion, comprehends  the  slope  of  the  hills  forming  its  eastern 
boundary,  and  that  as  the  western  limit  of  the  Las  Pulgas  was 
declared  to  be  the  Canada  de  Kaimundo,  the  line  between  the 
two  ranches  was  at  the  top  of  these  hUls.  Whatever  force 
there  might  be  in  this  position  of  the  defendants,  if  the  eastern 
line  of  the  Canada  de  Raimimdo  were  not  already  established 
by  Government  authority,  is  overcome  in  the  present  state  of 
things,  by  the  fact  that  the  Gbvemment,  in  a  proceeding  to 
which  the  defendants  or  those  under  whom  they  claim,  were 
parties,  has  determdned  the  eastern  boundary  <rf  the  Canada 
de  Eaimundo  to  be  at  the  base  of  the  hills  on  llie  eastern  border 
of  the  valley.  It  does  not  appear  that  any  objection  was 
made  to  the  Government  survey  fisting  this  boundary  so  as  to 
make  it  coincide  with  the  western  boundaiy  line  of  the  Las 
Pulgas,  as  surveyed  and  patented.  If  they  did  so  object  at 
the  proper  time  and  before  the  proper  authority,  their  objec- 
tions did  not  prevail.  The  survey  of  the  Canada  de  Raimundo 
was  approved  and  confirmed  on  the  part  of  ihe  Gk^vemment, 
as  appears  by  the  patent  issued,  and  this  must  be  regarded  as 
conclusive  upon  the  defendants  who  were  parties  or  privies  to 
the  proceeding,  and  became  bound  by  this  action  of  the 
Government. 

The  views  which  we  entertain  an(l  have  herein  expressed, 
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render  it  unnecessary  to  consider  other  points  made  in  the 
case,  and  which  have  been  ably  argaed  by  the  coujisel  of  the 
lespective  parties.    We  are  of  ^e  opinion  the  judgment  should 
be  affirmed. 
Judgment  affirmed. 


HOMER  A.  CDRTISS  v.  PEMBROKE  MURRT,  JOHN 
M.  HEATH,  WILLIAM  STONE,  MARION  STONE, 
NORTON  STONE,  and  ELIAS  STONE. 

OoiPORATioif. —  A  corporation  ii  recognized  In  law  by  iti  corporate  name,  and 

must  rae  and  be  tned  by  ita  corporate  name. 
LuBiLiTT   lOB    OospOBATB    Dbbts. —  If    aeveral    pertoma   aaeoelate    thanaelTea 

together  and  form  a  corporation,  they  cannot  be  ined  ae  Indivldnali  for  tha 

debts  of  the  corporation. 
G^RxncATi  ov  PBaaiDBNT  or  CoapoBAVtoN. —  If  the  preaident  of  a  corpora- 

tlOB  ilgna,  aa  preaident,  a  paper  itatlng  that  tba  peraon  named  In  it  hai  a 

eiedlt  for  a  given  aum  for  work  done  for  the  corporation,  the  Instrument 

Itielf  does  not  constitute  a  cauie  of  action  agalnit  the  corporation  or  agalnat 

the  penona  compoaing  the  corporation. 

Afpxal  from  the  District  Oourt,  Ninth  Judicial  District, 
Shasta  County. 

There  were  several  instruments  set  out  in  the  complaint^ 
executed  to  different  persons,  as  the  cause  of  action  against  the 
defeadants.  Plaintiff  sued  as  the  assignee  of  these  instruments. 
They  were  each  in  substance  like  the  following: 

"Geoeoe  Leach,  Cr. 

"By  work  on  the  Soda  Springs  and  Pitt  River  Road  and 
bridges,  from  March  15th,  1861,  to  June  24th,  1861,  $296. 

"  John  M.  Heath, 
"President  of  the  Soda  Springs  and  Pitt  Eiver  Turnpike  Read. 

"Shasta  County,  August  25th,  1861.*^ 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
H.  a.  Cobb,  and  E.  Steele,  for  Appellants. 
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Robinson  &  McConnell,  for  Respondents 
B7  the  Courty  Hhodbs,  J. 

The  plaintiff  sued  Pembroke  Murry,  John  M.  Heath,  and 
others,  and  avers  in  his  complaint  that  they  being  associated 
together,  under  the  laws  of  the  State,  under  the  name  and 
style  of  the  Soda  Springs  and  Pitt  River  Turnpike  Road  Com- 
pany, having  for  its  object  the  construction  of  a  certain  road, 
and  having  their  principal  places  of  business  at  Yreka;  and 
the  company  having  at  a  time  stated  filed  its  certificate  of 
incorporation,  and  thereafter  acting  as  a  duly  incorporated 
company,  with  certain  persons  as  its  officers,,  who  were  at  a 
time  mentioned  duly  elected  by  the  stockholders;  and  that 
**  as  such  incorporated  company,  to  wit,  the  Soda  Springs  and 
Pitt  River  Turnpike  Road  Company  aforesaid,  and  defendants 
herein,  they  became  indebted  to  the  following  named  persona," 
etc.  Judgment  was  entered  for  the  plaintiff  against  the  per- 
sons named  in  the  complaint  "and  others  associated  together 
under  the  corporation  laws  of  this  State,  under  the  name  and 
style  of  the  Soda  Springs  and  Pitt  River  Turnpike  Road  Com- 
pany, and  each  of  them^  and  each  member  of  said  incorpora- 
tion." 

The  corporation  is  not  a  party  to  the  suit  and  judgment  has 
not  been  rendered  against  it  The  all^ations  respecting  the 
formation  of  the  company,  its  officers,  etc.,  amount  merely  to 
a  description  of  the  persons,  of  those  named  as  defendants, 
and  serves  no  other  purpose  in  the  case,  than  does  the  state* 
ment  of  the  county  of  their  residence.  It  is  a  rule  as  old, 
perhaps,  as  the  earliest  laws  forming  or  authorizing  the  forma- 
tion of  corporations,  that  a  corporation  must  sue  and  be  sued 
by  its  corporate  name.  Indeed,  one  of  Ae  powers  and  capaci- 
ties, "necessarily  and  inseparably  incident  to  every  corpora- 
tion^" is  that  of  suing  and  being  sued  by  its  corporate  name. 
A  corporation,  like  a  person,  is  recognized  in  law  only  by  its 
name,  and  in  its  corporate  capacity,  rights  and  liabilities,  it  is 
as  distinct  from  the  peraons  composing  it^  as  an  incorporated 
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City  is  from  an  inhabitant  of  the  city.  The  plaintiff  has  not 
Bued  the  Corporation,  and  no  judgment  could  be  rendered 
against  it,  and  in  fact  the  judgment  does  not  run  against  it 
(See  Collins  v.  Montgomery,  16  Cal.  898.) 

The  judgment  cannot  be  maintained  against  any  of  the  de- 
fendants, except  Murry,  because  they  have  not  been  served  with 
process  and  have  not  entered  their  appearance  to  the  action. 
It  cannot  be  upheld  against  Murry  or  any  of  the  defendants 
personally,  for  the  reason  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  them. 
They  do  not  appear,  individually,  to  have  had  any  connection 
with,  and  are  not  charged  to  be  liable  for  the  amounts  of  money 
specified  in  the  several  instruments  signed  by  J.  M.  Heath, 
President,  etc 

Those  instruments  set  out  in  the  complaint  are  mere  matters 
of  evidence,  and  do  not  of  themselves  constitute  a  cause  of 
action  against  the  defendants,  or  indeed  the  corporation. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings^ with  leava  to  the  plaintiff  to  amend  his  complaint 


THE  PEOPLE  V.  THOMAS  MAGUIRK 

OnmjLinT  itni  IIxsdbmbakob. —  Tn  a  complaint  tor  a  misdemeanor  created 
hj  itatnte,  it  la  on\f  necessary  nnder  our  system  of  pleading  in  stating  the 
offaise  to  follow,  as  near  as  may  be,  the  language  of  the  statute. 

CoMFiAixT  FOB  Gvmva  UP  A  Thratbb. —  A  complaint  which  charges  that 
the  defendant  *'did  wtlfttlly  and  nnlawfnlly  on  the  first  day  of  the  week, 
commonly  called  Sunday,  to  wit :  on  the  Sabhath  day,  get  up,  and  in  getting 
up  and  opening  of  a  theatre,"  contains  a  sufficient  statement  of  the  facts 
constituting  the  offense  of  getting  up  a  theatre  on  the  Sabbath  day. 

Appbal  to  Couktt  Coubt  in  Cbiminal  Cases. —  On  an  appeal  from  a  magis- 
trate's Court  or  the  Police  Court  of  the  City  and  County  of  San  Francisco 
to  the  County  Court,  in  criminal  cases,  a  statement  Is  unnecessary  If  the 
pleadings  and  docket  of  the  magistrate  show  the  error  relied  on. 

AmAL  FBOM  Policb  Coubt  ov  Sak  Fbancisco. —  Att  appeal  from  a  judgment 
of  the  Police  Judge's  Court  of  the  City  of  fian  Franelsoo  to  the  County  Court 
ean  only  be  heard  bj  a  trial  de  novo  In  the  County  Court 

AppsaI  from  the  County  Court  of  San  Francisca 
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statement  of  Facts. 

The  following  are  the  records  of  the  Police  Judge's  Court : 

^'Tuesday,  June  21,  1864. 
''State  op  Califobnia,        •> 
City  and  County  of  San  Francisco,  j 

"Police  Judge's  Couet. 
•*  Present,  presiding,  his  Honor  P.  W.  Shepheard, 


^'The  People 

V. 

Thomas  Maguv 


ire.    ) 


"  The  defendant  arrested  charged  with  misdemeanor  by  vio- 
lation of  the  Sunday  Law,  and  on  motion  of  defense,  the  Court 
orders  that  the  case  be  continued  until  Wednesday,  June  22, 
1864. 

"  Wednesday,  June  22,  1864. 

''Case  being  called,  defendant  demurred  to  the  complaint, 
on  the  ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  Court  sustains  the  demurrer, 
and  orders  that  the  case  be  dismissed,  and  defendant  dis- 
charged. 

"  I  hereby  certify  that  the  above  is  a  true  copy  of  the  records 
of  the  Police  Judge's  Court  in  the  above  entitled  cause. 

"John  H.  Titcomb,  Clerf 

Ko  statement  was  made  by  the  appellant  on  appeal,  but  the 
same  was  taken  by  serving  the  following  notice: 

"  City  and  County  op  San  Fbancisoo,  ^ 
State  of  California.  J 

''  The  People  of  the  State  of  Calif omia 

against 
Thomas  Maguire, 

"To  J.  E.  Titcomb,  Esq.,  Clerk  of  the  Police  Judge's  Court  of 
said  City  and  County: 

"Sib: — You  will  please  take  notice  that  the  People  of  the 


} 
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State  of  California,  the  plaintiff  in  the  above  entitled  action, 
Iiereby  appeals  from  the  judgment  therein  made  in  said  Court, 
on  the  twenty-second  day  of  June,  A.  D.  1864,  in  favor  of 
said  defendant,  Thomas  Magaire,  and  againat  said  plaintiff, 
and  from  the  whole  thereof,  and  from  all  orders,  and  the  judg- 
ment made  therein,  on  said  day  before  mentioned;  and  also 
from  the  order  and  judgment  therein  made  on  said  day,  sus- 
taining the  plea  and  demurrer  therein,  and  dismissing  the 
above  entitled  action,  and  discharging  the  defendant,  Maguire. 
This  appeal  is  taken  on  questions  of  law  alone,  in  the  above 
entitled  action.  A.  J*  Hoyt  is  the  complaining  witness,  who 
swore  to  the  complaint  in  said  action,  and  the  crime  or  offense 
charged  and  alleged  to  have  been  committed  at  Pine  street^  in 
said  city  and  county,  etc 
^ Dated,  San  Francisco,  June  24th,  1864« 

^^  Davis  Loudebbaos, 

"  Assistant  District  Attorney,^ 

The  dher  facts  are  stated  in  the  opinion  of  the  Court. 

CarperUier,  and  Byrne  di  Freelon,  for  Petitioner. 

The  offense  not  being  mcUum  in  se,  everything  necessary  to 
bring  the  defendant  not  only  within  the  letter  but  also  within 
the  spirit  of  the  statute  must  be  averred  and  proven.  (8 
McCord,  538;  Wharton  on  Cr.  Law,  168-70 — note  of  Judge 
Kane  on  page  168.) 

A  complaint  upon  a  statute  must  state  all  the  facts  and  cir- 
cumstances which  constitute  the  statute  offense,  so  as  to  bring 
the  accused  perfectly  within  the  provisions  and  objects  of  the 
statute.  (Commonwedlih  v.  Collins,  2  Cush,  656;  Commorir 
wealth  V.  SlacJc,  19  Pick.  304 ;  Commonwealth  v.  Thurlow,  24 
PicL  874;  People  v.  Taylor,  8  Denio,  91;  People  v.  Allen,  6 
Denio,  76 ;  People  v.  Wilbur,  4  Parker  Ch.  R  19 ;  People  v. 
Miller,  6  Btobour,  203;  Divine  v.  The  State,  4  Porter,  240.) 

/.  0.  McCuUough,  Attomey-Oeneral,  for  the  People, 
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The  complaint  is  not  to  be  oonstrued  as  rigidly  as  an  indict- 
ment.    (1  Wharton's  Crim.  Law,  §  1,086,) 

This  statute  (Laws  of  1855,  p.  50)  does  not  simply  define 
or  alter  the  punishment  of  a  common  law  offense.  It  creates 
a  new  statutory  offense^  and  it  is  sufficient,  eren  in  an  indict- 
ment in  such  cases,  to  describe  the  crime  in  the  words  of  the 
statute.  (People  v.  Parsons,  6  CaL  487 ;  People  v.  Saviors,  14 
Cal.  29;  People  v.  Beatty,  14  Cal.  572;  People  v.  Oarcia,  26 
Cal.  531;  State  v.  Raines,  8  McCord,  S.  C,  ♦542;  People  ▼. 
Taylor,  3  Denio,  93;  1  Wharton's  Am.  Grim.  Law,  §  364.) 

In  most  of  the  cases  referred  to  by  petitioner  there  were 
exceptions  to  the  general  words  of  the  statute,  and  the  Ck>nrt 
held  the  purpose  must  be  alleged.  Here  the  "getting  up"  is 
alleged  to  have  been  "unlawful  and  wilful,''  which  negatives 
any  such  thing  as  an  innocent  opening  of  the  theatre. 

By  the  Court,  Sakdebson,  0.  J. 

This  case  has  been  brought  up  for  review  by  certiorari  from 
the  County  Court  of  the  City  and  County  of  San  Franoisco. 
It  appears  from  the  return  that  the  defendant  was  arrested 
under  a  warrant  issued  by  the  Police  Judge  of  the  City  and 
County  of  San  Francisco,  upon  a  complaint  charging  him 
with  a  violation  of  the  Act  entitled  "An  Act  to  prohibit 
barbarous  and  noisy  amusements  on  the  Christian  Sabbath.'' 
(Statutes  of  1855,  p.  60.)  On  his  arraignment  in  the  Police 
Judge's  Court,  he  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  criminal 
offense.  The  demurrer  was  sustained  and  a  judgment  dismiss- 
ing the  case  was  entered.  Thereafter  the  District  Attorney 
appealed  to  the  County  Court  Upon  the  hearing,  the  County 
Court  reversed  the  judgment  and  directed  the  case  to  be  tried 
in  that  Court  Thereupon  the  defendant  again  demurred  to 
the  complaint  upon  the  ground  abeady  stated,  and  upon  the 
further  grounds  that  two  distinct  offenses  were  improperly 
united,  and  that  the  County  Court  had  no  jurisdiction  to  try 
the  case,  but  must  remand  it  for  trial  to  the  Police  Judge's 
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Court  The  demurrer  was  overruled  and  the  defendant  was 
subsequently  tried  and  convicted. 

The  second  section  of  the  Act  under  which  this  prosecution 
was  instituted  provides  that  "Any  person  who  shall  get  up, 
or  aid  in  getting  up,  or  opening  of  any  bull,  bear,  cock  or  prize 
fight,  horse  race,  circus,  tiieatre,  bowling  alley,  gambling  house, 
room  or  saloon,  or  any  place  of  barbarous  or  noisy  amusements 
on  the  Sabbath,  shall  be  deemed  gailty  of  a  misdemeanor,  and 
on  conviction  thereof,  shall  be  punished  by  fine  not  less  than 
fifty  nor  more  than  five  hundred  dollars." 

The  complaint  reads  as  follows: 

"State  of  California,  City  <md  County  of  San  Fra/ncisco;  Police 
Judge's  Court: 
"Personally  appeared  before  me  this  20th  day  of  June, 
1864,  A.  J.  Hoyt,  who  deposes  and  says,  that  on  the  19th  day 
of  June^  1864,  at  Pine  street,  in  said  city  and  county,  the 
crime  of  misdemeanor  was  committed,  to  wit:  by  Thomas 
Maguire,  who  then  and  there  did  wilfully  and  unlawfully,  on 
the  first  day  of  the  week,  commonly  called  Sunday,  to  wit: 
on  the  Sabl^th  day,  get  up,  and  in  getting  up  and  opening  of 
a  theatre  there,  all  of  which  is  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  State  of  California ;  and  said 
deponent  accuses  Thomas  Maguire  of  having  committed  said 
erime,  and  prays  that  a  warrant  may  be  issued  for  the  arrest 
of  said  Thomas  Maguire,  and  that  he  may  be  brought  before 
a  magistrate  and  dealt  with  according  to  law/' 

That  the  foregoing  complaint  is  inartificial  and  ungram- 
matical  cannot  be  denied ;  but  in  our  judgment  it  contains,  in 
substance,  a  sufficient  statement  of  the  facts  constituting  the 
offense  intended  to  be  charged.  It  substantially  charges  the 
defendant  with  getting  up  a  theatre  on  the  Sabbath  day,  at 
the  time  and  place  stated,  contrary  to  the  form  of  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  State  of  California.    This  is  one 
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of  the  offenses  created  by  the  Act  in  question,  and  the  fore- 
going is  a  sufficient  statement  of  the  facts  constituting  it. 
The  statute  enumerates  several  things  which,  being  done  upon 
the  Sabbath  day,  shall  be  deemed  a  misdemeanor,  to  wit :  bull 
fight,  bear  fight,  cock  fight,  prize  fight,  horse  race,  circus, 
theatre,  bowling  alley,  gambling  house,  gambling  room,  gam- 
bling saloon,  and  in  addition  thereto,  any  place  of  amusements 
which  in  their  character  are  either  noisy  or  barbarous.  Every 
person  who  gets  up  either  of  these  amusements  on  the  Sab- 
bath day,  or  aids  in  .so  doing,  is  declared  guilty  of  a  misde- 
meanor. In  stating  the  facts  constituting  either  of  these 
offenses,  it  is  only  necessary,  under  our  system  of  criminal 
pleading,  to  follow  as  near  as  may  be  the  language  of  the 
statute.     (Wood's  Digest,  p.  318,  Sec  608.)     For  example: 

"State  of  California,  County  of  .     Now  comes  A.  B., 

who  being  duly  sworn,  deposes  and  says,  that  heretofore,  to 

wit,  on  the day  of ,  186 — y  the  same  being  Sabbath 

day,  at  the  county  aforesaid,  one  C.  D.  did  get  up  (or  did  aid 
in  getting  up,  as  the  case  may  be),  a  horse  race  (or  circus,  or 
theatre,  as  the  case  may  be),  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  State  of  California."  All  beyond 
the  foregoing  is  matter  of  evidence,  and  need  not  be  averred 
in  the  complaint. 

There  is  nothing  in  the  point  that  the  County  Court  could 
not  entertain  the  appeal  except  upon  a  statement  prepared  as 
provided  in  section  3,  page  218,  of  the  statutes  of  1858. 
Assuming  that  sections  two,  three,  four  and  five  of  that  Act 
are  applicable  to  appeals  from  the  Police  Judge's  Court  of  the 
Oity  of  San  Prancisco,  there  is  no  necessity  for  a  statement 
where  the  record  discloses  the  error  relied  on  by  the  appellant. 
The  section  in  question  does  not  apply  to  cases  where*  the 
nilip<:cs  of  the  Court,  alleged  to  be  erroneous,  appear  upon 
the  face  of  the  judgment  roll.  Where  the  errors  do  not 
appear  upon  the  face  of  the  judgment  roll  a  statement  is 
made  necessary  because  the  errors  can  in  no  other  way,  except 
by  a  trial  de  novo,  be  brought  to  the  notice  of  the  appellate 
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Court  But  it  seems  by  the  provision  contained  in  the  sixth 
section  that  sections  twoy  three,  four  and  five  are  not  appli- 
cable to  appeals  from  the  Police  Judge's  Court  of  San  Fran- 
cisco. Why  this  distinction  was  made  is  not  readily  per- 
ceivedy  but  such  la  the  egress  language  of  section  six,  and  it 
follows  therefrom  that  appeals  ftom  that  Court  to  the  County 
Court  are  left  to  be  regulated  by  the  law  as  it  stood  prior  to 
the  passage  of  that  Act  By  section  twenty  of  the  Consoli- 
dation Act  of  the  City  and  County  of  San  Francisco  it  is  pro- 
vided that  "  proceedings  in  the  Police  Judge's  Court  shall  be 
conducted  in  conformity  with  the  laws  regulating  proceedings 
in  Recorders'  Courts."  Those  laws  are  ,found  in  Wood's 
Digest  at  page  three  hundred  and  eighteen,  conunencing  with 
nection  six  hundred  and  eight  and  ending  with  section  six  hun- 
dred and  forty-one.  We  there  find  no  provision  for  a  bill  of 
exceptions  or  statement  of  the  case  for  the  purposes  of  a  trial 
in  the  appellate  Court  An  appeal  to  the  Coimty  Court  being 
given  by  section  four  hundred  and  eighty-one,  as  amended  m 
1S58,  and  no  special  method  being  prescribed  for  getting  up 
and  trying  the  appeal,  it  necessarily  follows  that  the  appeal 
can  only  be  heard  by  and  through  a  trial  de  novo  in  the  appel- 
late Court 

There  has  been  no  excess  of  jurisdiction  on  the  part  of  the 
County  Courts  and  the  writ  must  be  dismissed,  and  it  is  ao 
ordered. 

Mr.  Justice  Bhodbs  expressed  no  opinion. 


THE  PEOPLE  ete  rel  THE  COUNTY  OF  CONTRA 
COSTA  V.  THE  BOARD  OF  SUPERVISORS  OF 
THE  COUNTY  OF  ALAMEDA. 

A  ComiTT  C4N  vm  Rblatob^ — In  an  application  for  a  writ  of  mandate  to 
compel  a  Board  of  Snperrltora  to  levy  a  tax,  the  county  Into  whose  iTreae- 
ory  tbe  money  intended  to  be  raised  by  tlie  tax  wlU  go  can  be  tbe  relator. 

PowiB  av  Lbqibultuu  otbs  C0UNTIB8. —  If  an  equitable  claim  exists  in  favov 
of  one  eonnty  against  another  arising  out  of  the  erection  of  a  new  eonnty ' 
yoL.  XXYIw— 4S 
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oat  of  territory  takoi  In  part  from  one  already  organized,  the  Legislature 
has  tho  power  to  create  by  law  a  Board  of  Commisslonera,  to  aBcertaln, 
■ettlep  and  report  the  amount  dne,  and  the  further  power,  by  the  same  law, 
to  compel  the  Board  of  Saperrlao^e  of  the  ooonty  Indebted  to  levy  a  ipecUl 
tax  to  pay  the  amount  which  the  Commlaslonere  report  due. 

Appeal  from  the  District  Ooiirt,  Fourth  Judicial  District, 
Oity  and  County  of  San  Francisco. 

The  petition  for  the  writ  of  mandate  was  verified  by  the 
District  Attorney  of  Contra  Costa  C-ounty. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

7.  McM.  Shafteif,  and  W,  TF.  Crane,  for  Appellant. 

The  County  of  Contra  Costa  has  no  power  to  act  as  relator^ 
for  the  county  is  not  "  a  partj'  beneficially  interested.** 
(Praa  Act,  Sec  468;  18  Bap.  635;  1  Kern,  392,  146.) 

The  legislature  has  trespassed  upon  the  judicial  power. 

Article  HI,  Constitution,  Sec  1 :  "  The  powers  of  the  Gov- 
ernment of  the  State  of  California  shall  be  divided  into  three 
•eparate  departments:  the  Legislative,  the  Executive,  and 
Judicial;  and  no  person  charged  with  the  exercise  of  powers 
properly  belonging  to  one  of  diese  departments,  shall  exercise 
any  functions  appertaining  to  either  of  the  others,  except  in 
cases  hereinafter  expressly  directed  or  permitted/' 

The  exceptions  are  as  follows :  1  — ''  Each  House  shall  judge 
of  the  qualifications,  elections,  and  returns  of  its  own  mem- 
bers," (p.  30,  Sec  8.  2  —  "  May  compel  the  attendance  of 
absent  members  under  peiialties,"  (p.  80,  Sec  9.)  3  —  "As- 
sembly may  impeach,  and  all  impeachments  shall  be  tried  by 
ike  Senate,"  (p.  80,  Sec  18.) 

Subject  to  the  forgoing  exceptions,  neither  the  Legislature 
as  a  body,  nor  either  of  the  two  branches,  nor  any  member  of 
either  branch,  can  do  any  act  properly  belonging  to  the  judici- 
ary, nor  exercise  any  function  appertaining  thereto.  (Thomp- 
mm  ▼.  Williams,  6  CaL  88.) 

The  general  result  is  that  the  Legislature  can  deal  wifli  no 
description  of  judicial  question,  except  as  it  may,  within  cer- 
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tain  narrow  limts,  create  municipal  Conrte  for  the  purpose  of 
tiding  them  as  a  dass. 

The  L^latore,  in  the  Act  of  1862^  (p.  406,)  has  trespassed 
upon  the  judicial  power  in  two  particulars :  1  —  In  taking  from 
the  judiciary  the  right  to  try  and  determine  a  controvergy  whioh 
Ae  Act  creates  or  recognizes. 

This  Act  may  be  thus  analyzed:  1.  Law  feature  —  creating 
the  right  of  contribution ;  2.  Judicial  feature  —  provision  for 
trying  and  determining  the  amount  equitably  due;  8,  Execu- 
tive feature  —  levying  the  tax. 

A  judicial  question  is  a  question  of  disputed  right  between 
two  parties  who  are  competent  to  sue  and  be  sued  in  the 
established  tribunals  with  respect  to  it  It  matters  not  who 
the  parties  are,  nor  what  was  the  origin  of  the  right:  i.  e., 
whedier  of  common  law  or  statute  origin,  as  here. 

The  question  raised  was  a  judicial  one  in  its  essential  nature^ 
We  have  all  the  elements  of  a  judicial  controversy :  rights,  duties, 
subject  matter,  parties,  the  relation  of  crefditor  and  dehtor. 

Could  not  the  Courts  have  tried  and  determined  the  contro- 
versy, or  the  amount  of  the  indebtedness,  after  the  statute 
had  impressed  that  character  upon  it?  Counties  may  sue 
eomties  under  Act  of  1864,  (p.  45.)  But  if  the  C6urts  could 
have  tried,  the  Legislature  could  not.  {Smith  v.  Judge  Twelfth 
District,  17  CaL  559;  OUmer  v.  Lime  Point,  17  Cal.  260.) 

This  wiU  be  made  more  apparent  by  ascertaining  whether 
the  ordinary  ancillary  judicial  powers  and  processes  could  be 
used  or  resorted  to  by  the  Commissioner  created  by  this  Act 

Mandamus, —  Oould  the  Commissioners  have  issued  that 
nader  legislative  authority,  if  the  statute  had  authorized  itt 
Why  not?  To  try  and  determine  a  controversy  is  as  clearly 
a  judicial  act  as  to  issue  a  mandamus. 

People  on  the  relation  of  O'Donnel  v.  Board  of  Supervisors 
of  San  Francisco,  11  OaL  811  — oonstitutioiiality  vindicated  <m 
the  ground  that  (yDonners  debt  had  passed  into  judgment 

The  statute  is  unconstitutional,  for  the  reason  that  there 
was  a  geneoral  law  under  which  the  statute  right  of  Contra 
fibsta  might  have  been  tried  in  the  Gourts;  but  by  thia  excep- 
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tional  statute  that  law  has  not  been  allowed  its  oonstitational 
dues ;  that  is,  a  uniform  operation. 

Again:  Either  par^  by  the  general  law  would  haye  had  the 
right  of  appeal.  B7  this  statute,  this  ri^t  is  defeated  of  a 
vnif  orm  c^ration. 

The  Act  of  1862  is  an  unconstitational  and  oppressive 
edict,  undertaking,  as  it  does,  to  take  the  property  of  one 
dass  of  citizens  and  give  it  to  another.  In  this  view,  the 
counties,  as  such,  do  not  figure,  but  the  tax  payers,  in  whom 
the  real  interest  in  the  question  all  oenters^  reveal  themselvea. 
(18  Barb.  615.) 

Mark  Shepard,  and  H.  Mills,  for  Bespondenta. 

There  are  but  two  points  made  by  the  appdlants: 

First — ''  Are  the  People  ex  reL  the  County  of  Contra  Coatay 
beneficially  interested  in  this  casef' 

We  answer:  This  question  cannot  for  the  first  time  be  raised 
in  this  Court,  no  issue  thereon  having  been  made  by  the  plead- 
ings. If  it  had  been  pleaded,  it  would  have  been  equivalent 
to  the  plea  of  ^^nan  fuit  elecUis"  on  a  return  to  a  mandamus  to 
awear  in  a  churchwarden,  because  the  writ  is  directed  only  to 
ministerial  officers  to  levy  the  tax;  they  are  to  do  their  duty, 
and  no  inconvenience  can  follow,  for  if  the  county  be  entitled 
to  have  the  tax  applied,  it  ought  to  be  levied  —  if  it  ou^t  not 
to  be  applied,  the  levy  will  do  the  County  of  Cbntra  Costa  no 
good.  (See  8  Blk.  Com.  p.  266,  marginal  note  11^  last  part^ 
to  this  effect:  ^  Wherever  the  officer  is  but  ministerial,  he  is  to 
execute  his  part,  let  the  consequence  be  what  it  may.''  Also 
8tra.  895.) 

Second  —  The  second  proposition  of  the  appellanta,  ^  That 
the  Legislature  hath  trespassed  upon  the  judicial  power,''  is 
fully  and  entirely  answered  by  Judge  Denio,  in  l^e  case  of 
The  Town  of  Chdlford  v.  The  Supervisors  cf  Chenango  County, 
8d  Keman,  (N.  Y.)  p.  148. 

The  point  sought  to  be  the  most  strongly  and  ingeniously 
urged  by  the  appdlants'  counsel  is  in  aabstance  and  to  the 
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effect  that  the  Legislature  have  created  "  a  judicial  problem  f' 
and,  in  analyzing  the  Act,  they  resolve  the  same  into  what  thej 
are  pleased  to  call  its  severial  "features,"  as  follows:  Ist, 
"Law  Feature;''  2d,  '* Judicial  Feature;'*  8d,  "Executive 
Feature;"  then  proceed  to  define  a  judicial  question  —  and 
then  fay,  "the  question  raised  was  a  judicial  one  in  its  essen- 
tial nature."    What  question  is  a  judicial  one  f 

Thfe  fallacy  of  the  argument  on  this  .point  rests  in  the  fact 
of  assuming  that  the  claim  of  Contra  Costa  County  was  a  legal 
subsisting  right  in  law  or  debt  which  was  or  not  binding  on 
Alameda  County,  the  same  as  a  claim-  or  debt  by  one  indi- 
vidual against  another;  and  that  the  Legislature  undertook  to 
legislate  upon  such  supposed  debt  existing  with  such  suppos^ 
rights;  whereas,  in  fact,  the  Legislature  only  undertook  to  aay^ 
by  the  Act,  that  since  Contra  Costa  County  has  been  compelled 
by  us  (see  Laws  1860,  pp.  94,  96,)  to  levy  a  tax  to  pay  Gil- 
man  for  a  bridge  that  you,  Alameda,  got  by  our  Act  of  1853, 
we  will  compel  Alameda  County  to  levy  a  tax  for  the  benefit 
of  roads  in  Contra  Costa  County.  In  other  words.  Contra 
Costa  built  your  bridge,  and  you  shall  repay  by  building  roads 
in  that  county.  And  to  ascertain  the  amount  of  tax  to  be 
levied,  we  direct  that  the  sum  shall  be  the  proportionate  of 
the  cost  of  buflding  the  bridge  that  that  portion  of  Alameda 
County  taken  from  Oontra  Costa  would  have  been  compelled 
to  pay  to  Gilman  if  it  had  remained  a  part  of  Contra  Costa 
County. 

This  could  easily  be  determined  by  a  mathematical  calcula- 
tion, and  was  referred  by  the  Act  to  Commissioners  named 
therein ;  and  when  this  simple  calculation  had  been  made,  the 
Board  of  Supervisors  of  Alameda  was  to  levy  the  tax.  We 
cannot  see  that  in  this  the  judicial  field  was  greatly  invaded, 
unless  the  solution  of  mathematical  problems — and  only  simple 
onefly  at  that — ia  suck  invasion  by  the  Leg^latnre  as  to  work  it 
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By  the  Court,  Sawteb,  J. 

In  1852,  one  Gilman  built  a  bridge  for  the  County  of  Contra 
Costa,  upon  a  contract  for  about  eight  thousand  dollars,  to 
bear  interest  at  the  rate  of  five  per  cent  per  month  till  paid. 
The  bridge  was  not  completed  till  some  time  in  1853.  On 
the  23d  of  March,  1853,  the  County  of  Alameda  was  created 
by  the  Legislature  out  of  territory  taken  from  the  Counties 
of  Contra  Costa  and  Santa  Clara,  and  the  said  bridge  fell  within 
the  new  County  of  Alameda.  The  contract  for  building  the 
bridge  being  with  the  -County  of  Contra  Costa,  and  the  money 
being  unpaid,  Gilman  sued  that  county  for  the  amount  due, 
and  in  1856  recovered  a  judgment  for  upwards  of  twenty 
thousand  dollars,  with  accruing  interest  and  costs.  In  1858, 
the  L^slature  passed  an  Act  appointing  Commissioners  to 
adjust  the  amount  to  be  paid  by  Alameda  Coxmty  to  Contra 
Costa  County,  as  her  share  of  the  debt  that  had  accrued  while 
a  portion  of  Alameda  County  formed  a  part  of  the  County  of 
Contra  Costa,  but  the  Commissioners  in  their  award  were  lim- 
ited by  the  Act  to  the  indebtedness  which  had  accrued  prior 
to  the  23d  of  March,  1853,  the  date  of  the  creation  of  the 
new  county.  At  that  date,  no  interest  on  the  bridge  contract 
had  accrued.  The  Commissioners  awarded  against  Alameda 
Coimty  the  sum  of  three  thousand  nine  hundred  and  forty-four 
dollars  and  sixty-six  cents,  but  for  reasons  before  stated,  the 
award  did  not  include  any  interest  on  the  bridge  Ibontract. 
This  award  was  afterwards  in  1860  and  1861,  paid  to  the 
County  of  Contra  Costa.  On  the  14th  of  March,  1860,  the 
Legislature  passed  an  Act  empowering  and  requiring  the  Board 
of  Supervisors  of  Contra  Costa  County  to  levy  a  special  tax 
for  the  payment  of  the  judgment,  interests  and  costs  recov- 
ered by  Gilman  in  1856  on  the  bridge  contract,  which  was 
aocordhigly  d<»ie  and  the  judgment  paid  by  the  County  of 
Contra  Costa. 

In  1862,  another  Act  was  passed  reciting  in  its  preamble 
the  payment  by  Contra  Costa  County,  in  pursuance  of  said 
Act  of  1860,  of  the  said  Gilman  judgment  of  ''thirty-one 
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thoasand  dollars,  some  twesitj-foiir  thousand  dollars  of  the 
amoimt  being  for  interest  *  *  *  on  an  obligation  con- 
tracted before  the  organization  of  Alameda  County,"  etc,  and 
in  the  body  of  the  Act  appointing  Commissioners  '^  to  ascer- 
tain and  award  the  amount  of  indebtedness,  if  any  be  found 
equitably  due  from  the  County  of  Alameda  to  the  County  of 
Contra  Costa  on  account  of  obligations  existing  at  the  time  of 
the  organization  of  the  said  CSounty  of  Alameda."  The  Com- 
missioners are  required,  if  any  award  be  found  against  the 
County  of  Alameda,  to  certify  tie  same  to  the  Boards  of  Super- 
visors of  the  respective  counties,  and  thereupon  the  Board  of 
Supervisors  of  Alameda  County  are  required,  within  a  specified 
time,  to  levy  a  tax  for  the  purpose,  and  pay  the  amount  so 
awarded  to  the  County  of  Contra  Costa.  Under  this  Act  the 
Commissioners  awarded  in  favor  of  Contra  Costa  County 
against  the  County  of  Alameda,  the  sum  of  eleven  thousand 
five  hundred  and  seventy-four  dollars  and  twelve  cents,  this 
sum  being  for  a  portion  of  the  said  interest  paid  by  the  County 
of  Contra  Costa  on  the  said  bridge  contract,  imd  tibe  judgment 
thereon,  and  for  nothing  else.  The  award  having  been  certi- 
fied to  the  Board  of  Supervisors  of  Alameda  County,  and  a 
demand  that  the  tax  for  its  payment  be  levied  in  pursuance 
of  the  Act  having  been  made,  and  the  said  Board  having  refused 
to  levy  the  same,  an  alternative  mandamus  was  issued  by  the 
District  Court  of  the  Fourth  Judicial  District  against  said 
Board  in  this  case,  which  wad  afterwards,  by  the  judgment  of 
the  Court  made  peremptory.  From  the  judgment  this  appeal 
is  taken. 

The  appellants  made  two  points  —  Firstly,  the  County  of 
Contra  Costa  has  no  power  to  act  as  relator,  for  the  county  is 
not  a  party  beneficially  interested.  Secondly,  the  Legislature 
has  trespassed  upon  the  judicial  power. 

There  is  nothing  in  the  first  point  The  judgment  paid  was 
against  the  County  of  Contra  Costa,  and  the  money  awarded 
is  to  go  into  the  Treasury  of  the  county.  It  makes  no  differ- 
ence that  the  law  provides  that  "  it  shall  be  apportioned  in 
the  Treasury  of  the  County  of  Contra  Costa,"  for  certain  speci* 
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fled  purposes^  viz:  for  the  coBStructicm  of  certain  roads,  and 
to  the  "  County  School  Fund."  The  county  has  charge  of 
the  funds,  and  is  the.  trustee  appointed  by  the  law  to  apply  it 
to  the  public  uses  specified,  all  of  which  are  appropriate  county 
charges.  The  county  is,  we  think,  '^  a  party  beneficially  inter- 
ested," within  the  meaning  of  the  Practice  Act. 

It  is  objected  that  in  appointing  Commissioners  to  ascertain 
and  award  the  amount  to  be  paid  by  Alameda  County  to  Con- 
tXB,  Costa  County,  the  Legislature  conferred  upon  them  judi- 
cial functions,  and  thereby  usurped  powers  that,  under  the 
Constitution,  belong  exclusively  to  the  judicial  department  of 
the  Gbvemment.  It  will  be  observed  that  the  money  claimed 
was  not  a  legal  demand  by  one  county  against  another,  grow- 
ing out  of  contracts  or  transactions  between  themselves,  whfch 
could  be  litigated  between  them  and  enforced  by  suit  in  a 
'Court  of  justice.  The  claim  as  between  the  counties  arose 
solely  out  of  legislative  action  in  creating  the  new  County  of 
Alameda  in  part  out  of  the  County  of  Contra  Costa,  and 
wholly  independent  of  the  action  of  either  county  as  betweeii 
tiiemselves.  The  Legislature  is  charged  by  the  Constitution 
with  the  power  and  duty  of  establishing  a  system  of  county 
and  town  govenmients.  (Article  IX,  Section  4.)  It  may  di- 
vide counties  and  create  new  ones,  or  change  the  boundaries,  as 
in  its  wisdom  it  may  deem  the  public  interest  to  require.  And 
in  creating  new  counties  out  of  territory  taken  from  counties 
already  oi^ganized,  it  is  but  just  that  it  should  apportion  the 
debts  already  accrued  between  the  new  and  old  counties  in 
the  ratio  of  the  territory,  population,  taxable  property  and 
benefits  conferred  on  the  respective  counties,  or  portions  of 
counties  affected  by  the  change.  It  possesses  the  .  taxing 
power,  and  the  power  to  determine  for  what  objects  of 
public  interest,  and  to  what  extent  the  taxing  power  shall 
be  exercised.  As  incident  to  these  powers,  it  is  authorized  to 
apportion  the  taxes  either  upon  the  whole  State,  or  upon  par* 
ticular  districts  according  as  the  object  is  one  of  general  or 
local  interest  or  benefit.  It  may  say  what  amount  shall  be 
paid  by  one  district,  and  what  amount  by  another. 
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Li  the  case  of  The  Town  of  OuUford  v.  Supervisors  of  Che- 
nango County,  3  Ker.  149,  the  C!ourt  of  Appeals  of  New  York 
say:  ^  The  Legialature  is  not  confined  in  its  appropriation  of  the 
public  VQxmejBj  or  of  the  sums  to  be  raised  by  taxation  in  favor 
of  individuals,  to  cases  in  which  a  legal  demand  exists  against 
the  Stata  It  can  thus  recognize  claims  founded  in  equi^  and 
justice  in  the  largest  sense  of  these  terms,  or  in  gratitude  or 
charity.  Independently  of  express  constitutional  restrictions, 
it  can  make  appropriations  of  money  whenever  the  public  well 
being  requires,  or  will  be  promoted  by  it;  and  it  is  the  judge 
of  what  is  for  the  public  good«  It  can,  moreover,  under  the 
power  to  levy  taxes,  apportion  the  public  burdens  among  all 
the  tax  paying  citizens  of  the  State,  or  among  those  of  a  par- 
ticnlar  section  or  political  division.'^ 

This  was  in  a  case  where  certain  parties  had  sued  the  Town 
of  OuiUord  for  expenses  incurred  and  paid  by  them  in  con- 
ducting, by  direction  of  the  town,  certain  litigation  on  the 
part  of  the  town,  but  in  said  suit  failed  to  recover  against  the 
town  the  amount  so  expended,  because  the  town  was  not 
l^ally  liable.  Subsequently  the  Legislature  authorized  the 
town,  upon  the  vote  of  the  majority  of  the  inhabitants,  to  raise 
the  sum  expended  and  equitably  due  from  the  town,  by  tax, 
and  to  pay  the  demand;  but  directing  that  the  decision  of  the 
people  should  be  final.  The  inhabitants  voted  the  proposition 
down.  The  Legislature  then  passed  a  law  authorizing  Com- 
missioners to  determine  and  award  the  amount  expended  by 
die  parties  in  the  litigation,  and  directing  the  Supervisors  of 
the  county  to  levy  a  tax  upon  the  Town  of  Guilford  and  pay 
ihe  amount  so  awarded.  The  town  resisted  the  tax  on  the 
ground  that  it  was  unconstitutional,  and  among  other  points 
it  was  insisted  that  the  Legislature  had  usurped  judicial  func- 
tions. But  the  law  was  upheld.  The  Court  further  say  in 
the  case,  (p.  148) :  '^  The  statute  book  is  full,  perhaps  too  full, 
ef  kws  awarding  damages  and  compensation  of  various  kinds 
to  be  paid  by  the  pubUe  to  individuals  who  had  failed  to 
obtain  what  they  considered  equitably  due  to  them  by  the  deci- 
non  of  administrative  officers  acting  under  the  provisions  of 
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former  laws.  The  Courts  have  no  power  to  supervise  or 
review  the  doings  of  the  Legislature  in  such  cases."  (See 
also  Blanding  v.  Burr,  13  Cal.  347.) 

The  Legislature,  then,  may,  in  its  discretion,  determine  the 
objects  for  which,  and  the  extent  to  which,  the  taxing  power 
shall  be  exercised,  and  may  apportion  the  taxes  to  be  levied. 
In  ascertaining  the  amoimt  that  ought  equitably  to  be  charged 
upon  the  different  districts,  as  a  guide  to  the  exercise  of  this 
discretion,  it  may  pursup  its  own  methods,  and  employ  its  own 
instruments. 

In  this  case  the  County  of  Contra  Costa,  in  making  a  neces- 
sary public  improvement  —  a  bridge  —  incurred  an  obligation, 
which  was  chargeable  upon  the  entire  county.  After  the 
obligation  was  incurred,  but  before  the  entire  amount  subse- 
quently paid  had  become  due,  the  county  was  divided  and  a 
large  portion  of  the  territory,  population  and  taxable  prop- 
erty liable  for  the  demand  was,  by  the  Legislature,  cut  off  from 
the  Coxmty  of  Contra  Costa,  and  erected  into  the  new  County 
of  Alameda  —  the  new  coimty  including  the  bridge,  for  the  erec- 
tion of  which  the  obligation  was  incurred.  Equity,  at  least,, 
required  that  the  Legislature,  in  making  the  division  of  the 
territory,  should  then,  or  at  some  subsequent  time,  ascertain 
in  some  manner,  the  portion  of  the  debt  then  accrued  or  to 
accrue  on  existing  obligations,  that  should  be  equitably  appor- 
tioned to  each  of  the  counties.  The  Legislature  chose  to 
make  the  apportionment  through  Commissioners  appointed  by 
itself.  The  amount  chargeable  upon  the  whole  territory 
originally  liable  had,  at  the  time  of  the  passage  of  the  law, 
been  fixed  by  the  judgment  of  a  competent  Court,  and  it  was 
only  necessary  to  make  the  apportionment.  There  are  two  ap- 
portionments necessary,  firstly,  between  the  two  counties,  and 
secondly,  each  county  is  to  apportion  its  share  among  the  tax- 
able inhabitants  of  the  county.  The  latter  apportionment  as 
much  involves  the  exercise  of  judicial  functions  as  the  former. 
Both  require  an  examination  of  facts,  and  the  exercise  of  judg- 
ment. Both  depend  upon  the  same  principles,  and  stand  upon 
the  same  footing.    But  neither  is  in  the  nature  of  a  suit  liti- 
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gated  ttetween  contending  parties.  The  entire  amount  to  be 
paid  is  fixed  by  judgment  The  Legislature  provides  the  mode 
and  designates  the  officers  who  shall  make  both  apportionments ; 
and  we  think  the  power  is  peculiarly  within  the  province  of 
the  l^slative  department  of  the  Government.  It  makes  no 
difference  whether  each  county  is  directed  to  levy  its  proportion 
of  the  debt  and  pay  it  directly  to  Oilman,  or  whether  the  whole 
is  first  raised  by  the  County  of  Contra  Costa  and  paid  to 
Oilman,  and  then  the  County  of  Alameda  raises  its  portion 
and  pays  it  to  the  County  of  Contra  Costa.  We  think,  there- 
fore, the  apportionment  of  the  amount  to  be  paid  by  the 
respective  counties  was  not  an  encroachment  upon  the  powers 
widi  which  the  judicial  department  is  charged  wit'  In  the 
meaning  of  the  Constitution.  It  is  a  power  that  has  usually 
been  exercised  in  other  States,  as  well  aa  heretof orf  n  this 
State,  by  the  political,  and  seldom,  if  ever,  by  the  /idicial 
department  of  the  Government, 
The  judgment  is  affirmed. 

Mr.  Justice  SHxrriSB,  having  been  of  counsel  is  the  case, 
did  not  participate  in  the  decision* 


THE  PEOPLE  ex  rel  EMERY  TOWNSEND  v.  J.  B. 
HALLOW  AY,  Judge  op  thb  County  Court  op  Lakb 
County,  and  W.  R.  MATHEWS,  Clesx  op  the  samb 

COUBT, 

Appiu.  noil  AX  OSDU  ov  a  Justicb  ov  tbb  PaACB.p-— An  appeal  does  not 
tie  to  the  Gounty  Conrt  from  an  order  made  by  a  Justice  of  the  Peace, 
directing  property  alleged  to  have  been  stolen,  and  discovered  and  brought 
before  the  Jnatlee  by  a  peace  oiBcer,  by  virtue  of  a  search  warrant  Issued  by 
the  Justice,  to  be  deliTsrsd  to  the  owner. 

liL2nuLifD8  BT  A  CoaMTT  CoDBT. —  If  Botlce  Of  appeal  is  given  from  an  order 
of  a  Justice  of  the  Peace  directing  stolen  property  to  be  delivered  to  the  al- 
leged owner,  the  Gounty  Court  has  no  jurisdiction  to  compel,  by  writ  of 
mandate,  the  Justice  of  the  Peace  to  send  up  the  appeal  papers. 

i&Ms.— In  such  cases  the  County  Court  can  only  Inquire  by  the  Intervention 
of  a  Grand  Juiy  whether  a  public  offense  has  been  committed  In  the  county. 
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Cbbtio&abi  to  the  Judge  of  the  County  Court  of  Lake 
County,  and  to  the  Clerk  of  the  same  Court. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Emery  Tovmsend,  for  Belator. 

By  the  Court,  Cubbjst,  J. 

The  relator,  Emery  Townsend,  as  a  Justice  of  the  Peace  of 
Lake  County,  and  a  magistrate  having  power  to  issue  a  war- 
rant for  the  arrest  of  any  person  charged  with  a  public  offense, 
and  also  having  authority  to  issue  a  seardi  warrant  directed 
to  a  peace  officer,  commanding  him  to  search  for  personal 
property  stolen  or  embezzled,  and  bring  it  before  him  (Laws 
1861,  p.  223,fiecs.  102,  103,  and  p.  284,  Sees.  642-645),  did, 
in  the  month  of  January,  1864,  upon  proper  complaint  made 
before  him,  issue  a  search  warrant  in  due  form,  having  for  its 
object  the  discovery  of  an  article  of  personal  property  alleged 
to  have  been  stolen.  The  warrant  was  duly  executed  and  the 
property  discovered  and  delivered  to  the  magistrate.  The 
grounds  upon  which  the  warrant  was  issued  were  controverted 
by  one  John  J.  Dean,  from  whose  custody  the  property  was 
taken,  and  thereupon  the  magistrate  proceeded  to  take  and 
reduce  to  writing  the  testimony  of  divers  witnesses  in  relation 
to  the  subject  of  controversy;  and  such  proceedings  were  had 
in  the  case  that  the  magistrate  ordered  the  property  to  be 
restored  and  delivered  to  the  complainant  upon  the  payment 
of  the  necessary  expenses.  Three  days  afterward  th^  magis- 
trate annexed  together  the  depositions  of  the  witness^  duly 
certified  by  him,  and  the  search  warrant  with  the  affi&vit  on 
which  it  was  issued,  and  the  return  of  the  officer  therefl|i,  and 
the  inventory  taken  of  the  property,  and  caused  the  same  to 
be  filed  in  the  office  of  the  Clerk  of  the  County  Court  of  said 
county,  that  they  might  be  laid  before  that  Court  at  its  then 
next  term. 

Immediately  after  the  decision  of  the  magistrate  was  made 
for  restoring  and  delivering  the  property  to  the  complainant, 
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Dean  by  las  cotmael  filed  witib  the  ma^trate  a  xvotice  of  appeal 
from  this  decisifm  to  the  Countj  Court,  and  tendered  a  bond 
on  such  appeal,  which  the  migistrate  refused  to  allow  or  ap- 
prove, and  he  also  refused  to  make  any  return  on  such  appeal 
to  the  County  Court  On  the  7th  of  March  following,  Dean 
applied  to  the  County  Court  for  an  alternative  writ  of  man- 
damus, which  was  allowed  and  issued,  commanding  the  magis- 
trate, on  a  day  named,  to  file  with  the  Clerk  of  the  County 
Court  of  said  county  ''all  the  papers  necessary  on  the  appeal 
of  said  cause,"  together  with  the  property  in  controversy,  or  to 
show  cause  to  the  contrary  before  the  County  Judge  on  the  day 
appointed.  This  writ  of  mandamus  was  issued  in  aid  of 
the  supposed  jurisdiction  of  the  County  Court  in  the  premises. 
The  magistrate,  in  obedience  to  this  writ,  made  a  return  to  the 
appeal  all^;ed  to  have  been  taken,  and  filed  an  answer  to  the 
writ  of  mandamus,  and  also  deposited  with  the  Clerk  of  the 
Court  the  property  taken  on  the  search  warrant.  On  the  day 
following,  the  County  Court,  on  the  motion  of  counsel  for  Dean, 
rendered  a  judgment  dismissing  the  proceedings  which  it  was 
assumed  were  before  the  Court  on  the  appeal,  and  for  the  return 
of  the  property  in  controversy  to  Dean,  and  also  rendered  a 
judgment  in  favor  of  Dean  against  the  migistrate,  Emery 
Townsend,  in  the  mandamus  proceeding,  for  ten  dollars  dam- 
ages, and  ten  dollars  and  five  cents  costs ;  and  afterwards,  in  the 
month  of  April,  an  execution  was  issued  on  this  judgment  for 
damages  and  costs,  and  placed  in  the  hands  of  the  Sheriff. 

The  relator,  by  his.  petition,  applied  to  this  Court  for  a  writ 
trf  certiorari,  on  the  ground  that  the  County  Court,  in  render- 
ing the  juc^gment  dismissing  the  proceedings  instituted  and 
bad  before  the  relator,  as  migistrate,  and  in  ordering  the  prop- 
erty in  controversy  to  be  delivered  to  the  said  Dean,  and  in 
rendering  judgment  in  favor  of  Dean,  against  him  in  the  pro- 
ceeding by  mandamus,  had  exceeded  its  jurisdicticuiy  and  thc^t 
the  relator  and  the  people  of  the  State  whom  he  represents 
are  without  other  i^medy  in  the  premises.  The  writ  waa 
granted  and  iaauedf  ami  returned  with  the  tecanscript  required 
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on  «  day  certain  in  tlie  laat  Jnly  term  of  tliia  C!ourty  and  was 
continued  from  that  day  to  the  October  term,  ^dien  it  was 

argued  and  submitted. 

The  proceedings  which  were  had  and  taken  before  the  magis- 
trate seem  to  have  been  conducted  by  him  with  a  scrupulous  ob- 
servance of  the  requirements  of  the  law  in  such  cases,  and 
when  he  had  passed  upon  the  case  he  made  his  return  of  tlie 
affidavit^  the  complaint,  and  the  search  warrant,  wi&  the  re- 
turn of  the  officer  and  the  inventory  of  the  property,  together 
with  the  depositions  of  the  several  witnesses  taken  before  him, 
duly  certified,  in  conformity  to  the  statute  in  such  case  made 
and  provided,  and  caused  the  same  tx>  be  filed  with  the  Clerk 
of  the  proper  Court  (Lav^  1851,  pp.  284r-286.)  These 
things  being  done,  the  duty  of  the  magistrate  was  at  an  end, 
thou^  that  of  the  County  Court,  which,  under  the  amended 
Constitution  and  the  statute,  had  at  the  time  succeeded  to  the 
duties  of  the  Court  of  Sessions, .  then  had  their  inception,  not 
as  a  Court  of  appeal  having  authority  to  review  the  judgment 
and  proceedings  of  the  magistrate,  but  as  a  Court  of  original 
jurisdiction,  whose  duty  it  was  to  inquire  by  the  interven- 
tion of  a  Grand  Jury  of  all  public  offenses  committed  and 
triable  in  Lake  County.    (Laws  1863,  p.  337,  Sec.  32.) 

The  granting  of  the  writ  of  mandamus  by  the  County 
Judge  of  Lake  County  and  the  judgment  of  the  County  Court 
of  the  same  county,  dismissing  the  proceedings  instituted 
before  the  magistrate,  and  in  ordering  the  property  described 
in  the  complaint  and  search  warrant  to  be  delivered  to  said 
Dean,  and  in  the  giving  of  judgment  in  favor  of  said  Dean 
against  the  relator  Emery  Townsend,  for  damages  and  coets, 
were  coram  tion  judice,  and  each  of  such  acts  were  utterly 
void. 

It  is  therefore  ordered  and  adjudged  that  the  action  and 
proceedings  of  the  County  Court,  of  Lake  County,  granting 
the  writ  of  mandamus,  and  in  dismissing  the  proceedings 
instituted  before  Emeiy  Townsend,  as  a  magistrate  of  said 
ooonty,   which  are  hereinbefore  mentioned .  and  inferred   to^ 
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md  the  order  made  restoriiig  the  property  obfadned  on  the 
seaidi  warrant  and  delivered  to  said  magistrate,  and  the  judg- 
ment rendered  by  said  County  Court  in  favor  of  said  Dean 
against  said  Townsend  for  ten  dollars  damages,  and  ten  dol- 
lars and  five  cents  costs,  be  annulled  and  held  for  naught; 
and  it  is  further  ordered  that  the  said  Emery  Townsend  have 
4ind  recover  against  the  respondent,  J.  B.  Halloway,  judgment 
for  his  costs  and  disbursements  in  this  behalf  expended,  to  be 
taxed  by  the  Clerk  of  this  Court,  and  that  he  have  execution 
therefor. 


THE  PEOPLE  ex  rel  THOS.  W,  MULFORD  v.  JOSEPH 
A.  MAYHEW. 

PuBCRAnB  or  hum  at  Shsbiit's  Sals. —  The  purchaser  of  land  at  SberllTB 
nie  doee  not  hj  his  purchase  aeqnire  the  title  to  the  land.  The  title  passes 
bj  the  execution  and  delivery  of  the  Sherlff*8  deed.  The  purchaser  prior  to 
the  execution  of  the  SherllTs  deed  holds  merely  a  Hen  upon  the  land. 

BiDiMPTiON  FBOM  Shbrift's  Salb  IS  PAXMBifT  OF  A  DiBT. —  The  obligation 
of  a  judgment  creditor  or  redemptloner  to  pay  a  certain  amount  of  money  In 
order  to  exercise  the  statutory  right  of  redemption  from  a  sale  of  land  made 
^  a  SherUr,  Is  a  debt  within  the  meaning  of  the  Act  of  Congress  making 
treasary  notes  lawfnl  money  and  a  legal  tender  in  payment  of  debts. 

BiDEUPTiON  IN  TBBA8UBT  NoTBS. —  Land  sold  St  SherllTs  sale  under  a  Judg- 
ment payable  generally  In  money,  without  specifying  a  particular  kind  of 
money,  may  be  redemed  with  treasury  notes  made  a  legal  tender  by  Act  of 
Congress. 

TttAsnsT  Noras  a  Lbgal'  Tbndbb.—  Treasury  notes  Issued  under  the  Act  of 
Congress  of  February  25th,  1802,  are  lawful  money,  and  a  legal  tender  In 
payment  of  all  debts,  public  and  prlrate,  except  certain  public  debts  men- 
tioned In  the  Act. 

Wbat  Momst  Shsbiiv  mat  lacBiTB  nr  BaDSMPnoir.— Ths  BherlfT  Is  the  spe- 
cial agent  of  the  purchaser  of  land  authorised  to  recelTO  the  redemption 
money  for  him,  and  as  such,  may  reeelTs  In  redemption  what  Is  regarded  as 
current  money  at  the  time  and  place,  though  not  strictly  a  legal  tender, 
unless  the  judgment  under  which  the  sale  was  made  was  rendered  payable 
In  a  particular  kind  of  money. 

Appsai.  from  the  District  Oourt^  Third  Judicial  Districti 
Alameda  County. 

The  facts  are  stated  in  the  opinion  of  the  Ooort. 

Sloan  S  Provines,  for  Appellants. 
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The  power  of  Congress  to  authorize  the  issuance  of  notes, 
bonds,  or  other  obligations  of  the  United  States,  is  one  thing, 
but  its  power  to  declare  that  the  same  shall  be  current  money 
—  a  lawful  tender — a  standard  of  value — ^is  quite  another  thing. 
We  do  not,  in  this  case,  however,  question  the  power  of  Con^ 
gress.  It  is  sufficient  to  observe,  touching  the  treasury  note:) 
so  to  be  issued,  that  it  did  not  undertake  to  clothe  them  with 
all  the  attributes  of  money.  They  are  made  payable  and 
receivable  as  such  only  for  certain  specified  purposes. 

They  are  made  receivable  in  payment  of  all  demands  due 
to  the  United  States,  except  duties  on  imports;  and  of  all 
demands  against  the  United  States,  except  for  interest  on 
bonds  and  notes. 

The  Act  declares  "they  shall  be  lawful  money,  and  a  legal 
tender  in  payment  of  all  debts,  public  and  private,  within  tho 
United  States^  except  duties  on  imports,  and  interest  as  afore- 
said." 

The  statutory  right  of  the  debtor  to  redeem  from  the  pur- 
chaser the  land  sold  under  judgment,  is  very  different  from  an 
obligation. 

The  privilege  of  redeeming  is  not  confined  to  the  judgment 
debtor;  nor  is  it  limited  to  the  case  of  a  purchase  by  the 
judgment  creditor.  A  purchase  by  any  one,  creditor  or  stran- 
ger, discharges  the  judgment  to  the  extent  of  the  sum  bid, 
less  the  costs  of  sale,  whatever  that  may  be.  Of  course,  if 
the  sum  bid  be  sufficient,  the  whole  judgment  is  satisfied,  and 
the  debtor  discharged  from  his  obligation.  In  either  case,  he 
is  discharged  to  the  extent  of  tbe  net  amount  of  the  purchase 
money  produced;  and,  consequently,  if  the  plaintiff  should 
become  the  purchaser,  he  ceases  to  be  a  creditor  to  that 
extent 

The  sale,  therefore,  results  in  the  extinguishment,  not  in 
the  creation  of  a  debt  Debt  implies  an  obligation,  on  tho 
one  hand,  and  the  right  to  demand  and  enforce  payment,  on 
the  other.  But  the  purchaser  can  take  no  legal  measures  to 
eompel  redemption. 

The  act  of  redeeming  under  the  statute  is  clearly,  then,  not  one 
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of  the  eases  mentioned  in  the  Act  of  Congress  in  which  treasury 
notes  are  lawful  money  or  a  legal  tender. 

The  case  stands  just  the  same  as  if  the  Act  had  provided 
for  the  issuanoe  and  sale  of  such  notes,  without  declaring  that 
they  should  be  payable  or  receivable  as  a  circulating  medium, 
or  be  lawful  money  for  any  purpose.  Those  notes  are  prom- 
ises to  pay;  and,  being  issued  by  authority  of  an  Act  of  Con- 
gress, may  be  regarded  as  pledges  of  the  faith  of  the  United 
States.  The  question  before  the  Court  is,  therefore,  to  bo 
eonsidered  as  if  the  Act  had  authorized  the  issuanoe  of  those 
notes,  and  stopped  there. 

W,  W.  Crane,  Jr.,  for  Bespondent 

When  Ward  and  wife  paid  to' the  Sheriff  the  sum  of  fifteen 
thousand  six  hundred  and  eighty  dollars  in  .United  States 
treasury  notes,  they  thereby  paid  and  discharged  .  the  debt 
owing  by  them,  and  the  judgment  and  sale  became  as  though 
they  never  had  existed.  It  was  the  payment  of  a  debt  within 
the  meaning  of  the  Act  of  Congress  of  February  25,  1862. 
{McCarthy  v.  Christie,  18  Cal.  79.) 

Those  who  can  redeem  property  are  divided  into  two  classes: 
Irt  —  the  judgment  debtor;  2d  —  a  creditor  having  a  lien  by 
juclgment,  etc     (Practice  Act,  Sec  230.) 

When  the  judgment  debtor  redeems,  he  pays  his  debt, 
together  with  a  penalty.  When  the  creditor  redeems,  he  is 
<mly  subrogated  to  the  rights  of  the  purchaser.  The  very  idea 
of  redemption  as  between  the  judgment  creditor  and  debtor 
involves  die  payment  in  whole  or  part  of  the  debt 

It  is  true  it  is  a  statutory  right,  but  it  is  a  statutory  con- 
tract The  purchaser  takes  the  place  of  the  execution  credi- 
tor, with  a  lien  upon  the  property,  which,  as  against  the 
debtor,  he  can  enforce  at  the  end  of  six  months  by  calling  for 
a  deed.  The  debtor  avoids  this  by  in  fact  paying  his  debt  in 
^hole,  or  in  part,  to  another  person. 

Mr.  Justice  Baldwin,  speaking  of  redemption  in  an  opinion 
denying  a  petition  for  a  reheajring  la  Tuolumne  Redemption 
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Company  v.  Sedgwick,  15  Cal.  629,  says:  "  But  the  whole  aim 
of  our  opinion  was  to  show  that  the  matter  of  redemption  was 
a  new  contract,  not  connected  with  the  original  contract^  but 
created  or  authorized  by  statute,  as  part  of  the  remedy/' 

To  the  point,  that  upon  a  redemption  by  a  judgment  debtor, 
the  sale  becomes  as  though  it  never  had  beai,  but  otherwise 
when  by  a  creditor,  see  Phyfe  v.  Kiley,  16  Wend.  252 ;  Bodine 
y.  Moore,  18  K  Y.  251. 

The  statute  only  requires  the  debtor  to  pay  to  the  purchaser 
the  amount  of  his  purchase,  with  twelve  per  cent  thereon  in 
addition.     (Practice  Act,  Sec.  231.) 

Now,  the  amount  of  tie  purchase  in  this  case  was  fourteen 
thousand  dollars  in  treasury  notes,  and  the  purchasers  were 
paid  that  amoimt.  If  they  put  it  upon  the  ground  that  they 
paid  a  debt,  it  certainly  was  the  payment  of  our  debt,  and  we 
have  now  paid  them  that  debt  in  the  same  currency  that  they 
used. 


By  the  Court,  Khodes^  J. 

A  judgment  of  foreclosure  was  rendered  in  favor  of  Wm. 
N.  Spear  against  John  B.  Ward  and  others,  on  the  6th  of 
August,  1861 ;  and  in  1862  an  order  of  sale  was  issued  upon 
the  judgment,  and  the  defendant  as  the  Sheriff  of  Alameda 
County,  sold  the  mortgaged  premises  to  the  relator.  Wicks 
and  Smith  jointly,  as  appears  by  his  return,  though  the  rela- 
tor contends  that  he  was  the  sole  purchaser.  The  sale  was 
made  on  the  22d  day  of  December,  1862,  for  fourteen  thou- 
sand dollars,  which  sum  was  paid  by  the  relator  in  United 
States  treasury  notes.  On  the  28th  day  of  April,  1868,  John 
B.  Ward  paid  to  the  defendant,  as  Sheriff,  for  the  purchasers, 
the  sum  of  fifteen  thousand  six  hundred  and  eighty  dollars  in 
United  States  treasury  notes,  for  the  purpose  of  redeeming  the 
land  from  the  Sheriff's  sale,  and  on  the  6th  day  of  May,  1868 « 
the  defendant  paid  the  treasury  notes  to  said  Smith,  who 
receipted  to  him  therefor  in  the  name  of  Mulford  k  Co.  (the 
said  Mulford,  Wicks  and  Smith  oomposing  said  firm  of  Mul* 
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foid  ft  Go.) ;  and  on  ihe  llth  of  Jmie,  1863,  Smith  returned 
the  same  treasury  notes  to  the  defendant,  and  told  the  Sheriff 
that  he  had  informed  ICulford  (who  returned  about  that  time 
after  an  absence  from  the  State  from  the  month  of  January) 
of  what  he  had  done,  and  that  Mulford  refused  to  receive  the 
treasoiy  notes.  The  relator  demanded  a  deed  of  the  defend- 
ant for  the  land  purchased,  and  it  being  refused,  he  commenced 
proceedings  by  mandamus,  to  compel  the  execution  of  the  deed. 
The  Court  bdow  refused  the  peremptory  writ,  and  the  relator 
appeals. 

A  preliminary  point  is  raised  by  the  respgndent,  that  as  the 
letom  of  sale  and  the  certificate  of  sale  shows  that  the  sale 
was  made  to  Mulford,  Wicks  and  Smith  jointly,  they  should 
have  united  in  these  proceedings;  but  it  is  unnecessary  to  dis- 
cuss the  point 

The  burden  of  the  appellant^s  argument  is  directed  to  the 
proof  of  the  proposition  that,  by  the  purchase  at  the  Sheriff's 
sale,  no  debt  was  created  between  the  purchaser  and  any  of 
the  parties  to  the  proceedings,  and  that  the  person,  whether  a 
judgment  debtor  or  redemptioner,  who  exercises  the  statutory 
right  of  redemption,  does  not  pay  or  satisfy  any  debt,  and  that 
therefore  the  payment  by  the  judgment  debtor  to  the  purchaser 
of  treasury  notes,  which,  by  the  Act  of  Congress,  are  declared 
a  legal  tender  in  payment  of  debts  (except  certain  public  debts 
mentioned  in  the  Act)  is  insufficient  to  constitute  a  redemption 
of  the  land  from  the  sale. 

We  understand  it  to  be  conceded  by  the  parties  that  the  pay- 
ment by  Ward  to  the  Sheriff  was  proper,  as  regards  the  person 
paying  and  receiving,  and  that  the  nominal  amount  paid  was 
the  correct  sum  required  for  the  redemption. 

When  a  judgment  debtor  pays  to  the  purdiaser,  at  a  sale 
nnder  an  execution  or  an  order  of  sale,  a  sum  of  money  for  the 
purpose  of  effecting  a  redemption  of  the  land,  what  can  that 
whidi  he  pays  be  properly  denominated?  Suppose,  first, 
that  the  judgment  creditor  is  the  purchaser,  that  the  sum  bid 
equals  the  amount  of  his  judgment,  and  that  thereupon  the 
execution  is  credited  by  Uie  Sheriff  with  the  amount  bid. 
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The  purchaser  does  not  thereby  acquire  the  defendant's  title 
to  the  land,  for  that  passes  to  him  by  the  execution  and  deliv- 
ery of  the  Sheriff's  deed.  This  is  manifest  by  the  provisions 
of  section  two  hundred  and  thirty-two  of  the  Practice  Act, 
which  declares  in  effect  that  upon  a  redemption  being  made 
by  the  debtor,  the  sale  becomes  null  and  void -=— which  could 
not  be  the  case  if  the  title  had  passed  —  and  by  the  fact  that 
the  purchaser  can  neither  take  nor  recover  the  possession  of 
the  land  previous  to  the  Sheriff's  deed.  His  judgmoit  is  not 
satisfied  by  the  sale,  for  if  the  sale  should  for  any  reason  be 
set  aside,  the  judgment  remains  in  full  force,  and  such  could 
not  be  the  case  if  it  had  been  satisfied.  The  purchaser,  prior 
to  the  execution  of  the  Sheriff's  deed,  holds  merely  a  lien  upon 
the  land,  differing  from  the  lien  of  the  judgment  in  this,  that 
it  is  more  specific  and  may  continue  after  that  of  the  judgment 
has  expired,  and  that  the  lien  is  much  nearer  a  complete  enforce- 
ment tiian  that  of  the  judgment  —  the  single  act  of  the  execution 
and  delivery  of  the  Sheriff's  deed  being  required. 

If  the  land  is  redeemed  by  a  judgment  creditor,  the  lien 
that  was  acquired  by  means  of  the  purchase,  vesta  in  the 
redemptioner,  and  in  consequence  of  the  redemption,  the  judg- 
ment under  which  it  was  made  also  becomes  a  lien,  that  is 
enforced  in  the  same  manner  as  the  purchaser's  lien  —  that  is, 
by  a  conveyance  of  the  property.  A  second  redemptioner 
acquires  the  two  previous  liens,  but  he  acquires  no  part  of 
either  of  the  prior  judgments,  for  his  payment  in  redemp- 
tion satisfied  the  purchaser's  judgment  and  that  of  the  first 
redemptioner.  If  a  third  person  purchases  at  the  Sheriff's 
sale,  he  occupies  no  other  relation  to  the  property  than  the 
judgment  creditor  would  do  if  he  had  purchased,  so  far  as  the 
point  under  consideration  is  concerned.  He  acquires  his  lien 
in  consequence  of  having  paid  the  purchase  money,  and  that  is 
enforced  also  by  the  Sheriff's  deed. 

The  lien,  in  either  of  the  cases  supposed,  is  discharged  by 
ihe«  payment  by  the  debtor  of  the  amount  of  the  purdiaae 
money  and  the  percentage,  etc,  allowed  by  law,  and  the 
redemptioner's  lien,  if  it  has  been  redeemed  by  a  redemptioner 
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—that  18,  the  land  is  thna  discharged  of  the  lien  resting  upon  it 
If  the  right  or  interest  that  the  purchaser  or  redemptioner 
holds  prior  to  the  execution  of  the  Sheriff's  deed,  is  not  a  mere 
lien,  and  with  the  qualities  only  of  a  lien,  we  are  unable  to 
give  it  a  legal  designation.  (See  Vaughn  v.  Ely,  4  Barb.  159, 
and  cases  cited.) 

We  cannot  comprehend  the  idea  that  a  lien,  that  may  be 
discharged  by  the  voluntary  payment  of  a  sum  of  money,  is 
not  a  security  for  the  payment  of  a  debt  The  error  in  the 
argmnent  of  the  learned  counsel  for  the  appellant  consists  in 
assuming — tacitly,  perhaps — that  in  order  to  be  a  debt,  there 
must  be  a  personal  liability  for  the  payment  of  the  sum  in 
question.  A  charge  upon  a  specific  parcel  of  a  person's  prop- 
erty for  the  payment  of  a  sum  of  money  constitutes  a  debt  as 
fully  as  a  demand  which  is  or  may  be  made  a  charge  upon  all 
his  property,  both  present  and  future,  and  it  makes  no  differ- 
ence, in  this  respect,  whether  the  lien  is  acquired  by  express 
agreement  or  by  operation  of  law.  This  becomes  more  appar- 
ent when  it  is  remembered  that  the  payment  of  a  debt,  for 
which  we  say  there  is  a  personal  liability,  is  enforced  by  the 
seizure  and  sale  of  the  debtor's  property,  and  in  the  absence 
of  the  power  to  imprison  for  debt,  that  is  the  only  means  of 
enforcing  payment  If  a  person  owning  real  estate,  mortgagee 
it  to  secure  the  payment  of  money,  and  then  conveys  it,  we 
frequently  say  that  the  debt,  so  secured,  is  not  the  vendee's 
debt,  and  it  is  not  his  debt  in  the  sense  of  a  personal  contract 
or  liability,  but  it  is  his  debt  to  the  extent  that  his  property 
is  liable  for  its  payment 

The  same  is  true  of  a  large  class  of  cases,  in  which  the  per- 
son, who  owned  the  property  at  the  time  of  the  collection  of 
the  claim,  did  not  personally  contract  the  debt;  and  in  still 
other  classes  —  as  cases  in  the  Admiralty  Courts  for  salvage  — 
in  which  no  one  contracted  the  debt,  but  the  liability  was  cast 
on  the  property  by  operation  of  law. 

We  think  the  term  ^^debt"  employed  in  the  Act  of  Con^ 
gress  is  not  limited  to  a  demand,  for  which  a  personal  liability 
exists  against  the  party  offering  or  making  the  payment,  but 
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that  it  comprehends,  also^  all  liens,  claims  and  charges  upon 
property  for  the  payment  of  money;  and  we  do  not  think 
Congress  could  have  intended  the  inconsistency  if  not  the 
hardships  that  would  be  manifest  if  a  mortgagor  is  permitted^ 
under  tiie  provisions  of  the  Act,  to  pay  the  mortgage  debt  in 
any  kind  of  money,  but  the  purchaser  of  the  property  charged 
with  the  mortgage  is  restricted  to  gold  coin  alone. 

K,  however,  we  misconstrue  the  Act  of  Congress,  then  it 
becomes  necessary  to  ascertain  whether  treasury  notes  are 
money,  and  to  determine  the  powers  of  the  Sheriff  in  case  of 
redemption. 

The  Act  declares  that  ''they  shall  be  lawful  money  and  a 
legal  tender  in  payment  of  all  debts,  public  and  private,  within 
the  United  States,  except  duties  on  imports  and  interest,  as 
aforesaid/*  The  portion  of  the  Act  cited  seems  to  include 
two  objects :  First,  to  declare  the  treasury  notes  lawful  money ; 
and,  second,  to  prescribe  in  what  cases  they  shall  be  a  legal 
tender. 

Silver  coin  of  the  United  States  is  lawful  money,  but  is  not 
a  legal  tender  in  payment  of  sums  exceeding  live  dollars ;  and 
the  fact  that  it  is  not  a  l^al  tender  for  the  payment  of  a 
sum  exceeding  five  dollars  does  not  prevent  its  being  lawful 
money.  So  with  the  treasury  notes,  though  they  are  not  a 
legal  tender  for  the  payment  of  certain  demands,  yet  they  are 
lawful  money.  This  question  was  carefully  considered  in  the 
case  of  Lick  v.  Fatdkner,  25  Cal.  404,  in  which  we  held  them 
to  be  lawful  money,  and  we  are  satisfied  with  our  views  tbere 
expressed. 

If  they  are  not  money,  either  declared  as  such  by  the  Act 
of  Congress,  or  recognized  as  such  by  commercial  usage  in  this 
State,  as  bank  bills  are  recognized  as  money  in  most  of  the 
States  of  the  Union,  then  the  appellant  has  no  standing  in  this 
case,  because  he  has  not  purchased  the  land,  for  the  proceedings 
at  the  sale  do  not  amount  to  a  purchase  by  a  third  person  until 
he  has  paid  the  amount  of  his  bid  in  money. 

The  Sheriff,  under  the  provision  of  section  two  hundred  and 
thirty-two  of  the  Practice  Act,  is  authorized  to  receive  the 
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redemption  money  for  the  purchaser.     For  that  purpose,  the 
law  constitutes  him  a  special  agent  for  the  purchaser. 

In  Dickenson  v.  Galliland,  1  Cow.  481,  it  is  held  that  the 
Sheriff,  in  respect  to  the  redemption,  is  a  special  agent;  and 
in  ex  parte  Board  (4  Cow.  420,)  it  is  said  that  he  is  a  quasi 
agent  In  ike  last  case,  the  Court  held  that  he  was  not  a 
mere  naked  agent,  subject  to  the  absolute  control  of  the  creditor, 
and  he  having  received  bank  bills  in  redemption,  contrary 
to  the  express  direction  of  the  creditor,  the  Court  upheld  his 
acts,  and  asserted  for  him  the  same  discretion  that  he  would 
have  on  a  sale  upon  execution. 

It  is  unnecessary  to  go  the  extent  of  holding  that  the  Sheriff 
may  violate  the  directions  of  the  creditor  in  any  case  where, 
if  the  money  was  tendered  to  him,  he  mi^t  properly  refuse  to 
accept  it,  unless  it  was  tendered  in  a  particular  kind  of  money ; 
but  those  and  a  vast  number  of  cases  proceed  on  the  ground, 
expressly  or  by  necessary  implication,  that  the  Sheriff,  as  such 
special  agent,  may  receive  in  redemption  what  is  regarded 
as  current  money  at  that  time  and  place,  though  not  strictly 
a  legal  tender.  Hence,  a  payment  to  the  Sheriff,  without 
objection  by  him,  in  bank  bills  or  foreign  coin,  by  tale, 
has  been  held  good.  {Wright  v.  Reed,  8  T.  R.  554;  Ex 
parU  Becker,  4  Hill,  618 ;  Hall  v.  Fisher,  9  Barb.  S.  C. 
17;  see  also  United  States  Bank  v.  Bank  of  Oeorgiq,  10 
Wheat  347.]L 

We  therefore  hold,  both  upon  principle  and  authority,  that 
the  payment  in  United  States  treasury  notes  by  the  judgment 
debtor  to  the  Sheriff,  for  the  punshaser,  of  the  amount  of  his 
purchase,  was  a  legal  payment,  and  was  sufficient  to  effect  a 
redemption  of  the  property  sold. 
Judgment  affirmed. 

By  the  Court,  Rhodbb,  J.,  on  petition  for  rehearing. 

The  appellant  in  has  petition  for  rehearing  again  insists  that 
the  payment  by  the  jud^ent  debtor  of  the  amount  necessary 
to  effect  a  ledemption  of  his  land,  sold  by  the  Sheriff  under  a 
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judgment  of  foreclosure,  is  not  the  payment  of  a  debt  within 
the  meaning  of  the  term  debt  as  employed  in  the  Act  of  Con- 
gress providing  for  the  issue  of  treasury  notes.  This  point 
was  passed  upon  by  us,  in  the  opinion  already  rendered  in  the 
case,  after  very  careful  consideration,  and  the  result  arrived  at 
was  adverse  to  the  very  forcible  views  of  the  learned  counsel, 
but  we  think  the  decision  of  the  point  is  unnecessary  and  that 
the  case  can  be  properly  determined  without  regard  to  the 
solution  of  that  question. 

Only  two  questions  are  necessarily  involved  in  the  case,  and 
they  relate  to  the  capacity  in  which  the  Sheriff  acts  in  receiv- 
ing the  redemption  money  and  the  character  of  treasury  notes 
as  lawful  money. 

We  are  satisfied  that  the  Sheriff  is  by  law  constituted  the 
agent  of  the  purchaser  in  receiving  the  redemption  money,  and 
that  as  such  agent,  in  cases  where  neither  the  law  nor  the 
judgment  of  the  Court  directs  him  to  receive  a  particular  kind 
of  money  only,  he  may  properly  receive  for  the  purposes  of 
redemption  any  lawful  money,  in  the  absence  of  instructions 
from  the  purchasers,  when  he  has  the  right  to  give  such 
instructions,  restricting  him  to  a  certain  kind  of  money. 

The  remaining  question  is  whether  treasury  notes  are  "  law- 
ful money,''  notwithstanding  they  are  declared  by  the  Act  of 
Congress  a  legal  tender  for  certain  purposes,  but  not  for  all 
purposes  for  which  money  may  -be  employed.  On  this  ques- 
tion we  see  no  sufficient  reason  for  changing  the  opinion 
already  announced  by  us,  that  treasury  notes  are  lawful 
money. 

As  we  have  already  remarked,  silver  money  is  not  a  l^al 
tender  in  payment  of  sums  exceeding  five  dollars,  but  can  it 
be  questioned  that  it  is  lawful  money?  If  a  debtor,  to  satisfy 
his  obligation  for  the  payment  of  a  sum  of  money  exceeding 
five  dollars-^ the  kind  not  being  specified  in  the  contract  — 
should  pay  the  creditor  the  amount  in  silver  coins,  and  nothing 
should  be  said  by  the  debtor  or  creditor  at  the  time  of  its 
payment  as  to  ita  being  paid  or  received  as  or  in  lieu  of 
money  that  would  be  a  legal  tender  in  the  payment  of  the 
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debt;  and  if  thereafter  an  action  should  be  brought  on  the 
contract,  could  not  the  debtor  rely  upon  payment  for  his  de- 
fense, or  would  he  be  obliged  to  answer  an  accord  and  satis- 
faction, or  a  set-off  !  If  the  silver  ooins  are  not  lawful  money, 
they  could  not  be  employed  in  the  payment  of  a  debt  calling 
fop  money,  unless  the  creditor  agreed  to  receive  and  did  receive 
them  as  lawful  money.  Treasury  notes,  like  silver  coins,  are 
not  a  legal  tender  for  all  purposes,  but,  like  them,  constitute 
lawful  money. 

It  18  proper  to  remark,  though  not  in  response  to  the  argu- 
ments of  the  learned  counsel  for  the  appellant,  that  the  pur- 
chase at  the  Sheriff's  sale,  in  this  case,  was  made  with  treasury 
notes,  and  that  the  provisions  of  the  "  Specific  Contract  Act  '* 
are  not  in  any  manner  involved  in  this  case,  nor  the  case  out 
of  which  the  present  action  arose. 

We  do  not  desire  a  reargument  of  the  questions  necessarily 
involved  in  this  case,  and  on  which  the  decision  hingefl|  and 
must  therefore  deny  the  petition. 

Eehearing  denied. 

Mr.  Justice  Sawteb  expressed  no  opinioiL 


THE  PEOPLE  V.  TEKRENOE  SMITH. 


aw  FOBMBB  QOABRBL  OK   nilAL   FOB    ICOBOBB.^  If   tWO   penOBS   hSVe 

a  qnerrel  and  a  flshtv'and  after  an  Interral  of  sU  honra  one  of  them  aeeka 
the  otber,  foroea  a  eonteat,  and  takea  hia  life,  and  la  afterwarda  Indicted 
for  marder,  he  cannot,  in  defenae,  introdnce  eridence  of  the  flrat  ao^'rel  aa 
part  of  the  re§  pettm,  « 
taoiiB  QiUBxiL  AB  PBorocAsioH  BOB  KxLUV«<-^  U  two  peraona  quarrel,  and 
after  a  infflcient  time  haa  elapaed  for  reaaon  to  reanme  ita  awa/,  one  of 
them  kllla  the  other,  and  la  Indicted  for  mnrder,  proof  on  the  trial  of  the 
fliat  quarrel  aa  a  prorocatkm  for  the  killing  makea  the  killing  attrlbatahle 
t»  deliberate  revenge^  and  pnnlahable  aa  mnrder. 

Afpsal  from  the  District  Courts  Fourteenth  Judicial  Dis- 
trict, Nevada  County. 

The  facts  aze  stated  in  the  opinion  of  the  Court 
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Damd  2>.  Belden,  for  Appellant. 

It  will  l>e  observed  that  the  offer  was  to  prove  that  both 
transactionfl  were  part  of  the  same  fight;  the  one — its  com- 
mencement—  the  stabbing  of  Smith  by  Daley,  and  the  result, 
the  killing  of  Daley  by  Smith.  If  this  fact,  proven  as  offered, 
would  have  been  relevant  or  material,  then  the  exclusion  of 
the  evidence  offered  to  establish  it,  was  error.  We  admit,  for 
the  purposes  of  this  argument,  that  there  is  nothing  in  the 
evidence  presented  that  shows  this  to  have  been  the  fact ;  and 
we  may  further  concede,  that  had  we  presented  what  we 
proffered,  it  would  have  been  overwhelmingly  contradicted; 
still,  if  it  was  material  or  relevant,  its  weight  or  credibility  does 
not  affect  its  admissibility.  Upon  this  point  we  cita:  People 
V.  Arnold,  15  Cal.  481 ;  People  v.  Costillo,  15  Cal.  334 ;  People 
V.  Waiiams,  18  CaL  191 ;  People  v.  Roach,  17  Cal.  297. 

Says  Greenleaf:  "The  surrounding  circumstances  consti- 
tuing  part  of  the  res  gestas,  may  always  be  shown  to  the  jury 
along  with  the  principal  fact."     (1  Greenleaf  s  Ev.,  Sec.  108.) 

While  the  surrounding  circumstances  may  be  thus  proven, 
the  commencement  or  conclusion  of  the  transaction  itself  can- 
not be  excluded. 

It  was  further  admissible  as  showing  the  mental  ooiidition 
of  the  defendant.  Under  the  indictment  in  this  case,  the  de- 
fendant could  have  been  convicted  of  manslaughter ;  the  provo- 
cation he  had  received  determining  whether  this  offense  was 
committed,  the  offer  to  prove  that  deceased  stabbed  him  twice 
before  he  was  slain  would  be  material  as  to  the  question  of 
provocation.  (People  v.  Costillo,  15  CaL  834;  People  v.Rocich, 
17  Cal.  297.) 

J.  0.  McCuUough,  Attorney-General,  for  the  Peopla 

It  will  be  noticed  that  the  question  of  self-defense  is  not 
raised,  nor  is  such  even  suggested  by  brief  of  counsel;  and  if 
it  has,  there  can  be  no  doubt  that  Smith  commenced  the  fight, 
nor  is  anything  different  even  claimed;  therefore,  this  evidence 
is  not  necessary  to  illustrate  the  transaction,  or  to  show  Daley's 
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purpofie,  as  it  might  be  if  there  were  any  dispute  as  to  who 
commoiced  the  affray,  and  the  defendant  claimed  he  killed  in 
self-defense. 

The  offer,  therefore,  was  no  part  of  the  res  gestce;  and  the 
ease  of  People  v.  Arnold,  15  Cal.  476,  is  no  authority  for  do- 
fendant,  nor  would  such  evidence  be  proper  to  be  oonsidered 
by  the  jury  in  such  a  case  as  this. 

In  the  cases  of  People  v.  CosiiUo,  15  Cal.  850,  and  People  v. 
Roach,  17  Cal.  297,  the  offered  testimony  were  parts  ^f  the 
immediaie  transaction  wherein  the  killing  occurred,  and  Vniied 
part  of  the  res  gestcB. 

The  idea  of  res  gestm  presupposes  a  main  fact ;  and  the  res 
gestw  are  merely  tibe  surrounding  circumstances  which  serve 
to  illustrate  it-     (1  Phillips'  Ev.  201.) 

By  the  Court,  Sandebsoit,  C.  J. 

The  defendant  was  indicted  for  the  crime  of  murder,  and 
upon  the  trial  was  convicted  of  murder  in  the  second  degree. 
The  only  error  assigned  relates  to  the  exclusion  of  certain  tes- 
timony offered  on  the  part  of  the  defendant.  It  appears  that 
the  homicide  was  committed  between  nine  and  ten  o'clock  in 
Ae  forenoon,  and  the  defense  offered  to  prove  that  there  had 
been  a  quarrel  and  fight  between  the  deceased  and  the  defend- 
ant between  three  and  four  o'clock  in  the  morning  of  the  same 
day,  in  which  the  deceased  had  stabbed  the  defendant  twice, 
and  that  the  last  fight  was  the  result  and  a  part  of  the  first. 
This  evidence  was  excluded  by  the  Court  upon  the  ground 
that  it  was  irrelevant 

It  is  claimed  that  the  evidence  was  admisaible  because  the 
facts  offered  to  be  shown  thereby  constituted  a  part  of  the  res 
gestw.  This  would  be  so  if  the  first  difficulty  was  a  part  of 
the  last,  as  stated,  but  it  is  not  easy  to  perceive  how  or  by 
what  kind  of  testimony  two  fights  with  an  interval  of  six 
hours  between  them,  during  which  time  the  parties  had  not 
met,  can  be  proven  to  have  been  but  one  transaction.  It 
seems  to  ua  iha^when  counsel  offered  to  prove  that  these  two 
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fights  were  in  fact  but  one,  they  promised  more,  in  view  of 
the  lapse  of  time  and  the  separation  of  the  parties,  than  their 
witness  oonid  have  performed.  We  think  it  is  dear  that  the 
evidence  was  not  admissible,  upon  the  groxmd  that  the  first 
fight  was  a  part  of  the  res  gestw.  If  admissible  at  all  on  the 
part  of  the  defense,  it  could  be  so  only  upon  the  ground  that 
the  first  fight  was  the  provocation  for  the  second.  But  if  the 
first  fight  is  regarded  as  a  provocation  for  the  second,  the  inter- 
val b^7een  them  was  suflScient  for  the  voice  of  reason  and 
humaSy  to  be  heard,  and  the  killing  therefore  attributable 
to  deliberate  revenge,  and  punishable  as  murder.  The  second 
fight  was  sought  by  the  defendant,  armed  with  a  knife  and 
pistol.  The  deceased  told  him  that  he  was  xmarmed  and  un- 
able to  fight  him;  yet  the  defendant  forced  the  quarrel,  and 
ended  it  by  stabbing  and  killing  his  adversary.  Under  all  the 
circumstances,  we  think  it  is  a  little  surprising  that  the  Dis- 
trict Attorney  did  not  prove  the  first  fight  for  the  purpose  of 
showing  a  grudge  and  deliberate  revenge  on  the  part  of  the 
defendant;  and  had  he  done  so  it  is  more  than  probable  that 
the  verdict  would  have  been  for  murder  in  the  first  degree 
instead  of  the  second.  The  defendant  has  more  cause  to 
rejoice  than  to  complain  of  the  ruling  of  the  Court  (Whar- 
ton on  Homicide,  179,  et  sequens.) 
Judgment  affirmed. 


PEOPLE  t;.  HASTINGS  eioL 

yuDOMBirr  fOB  TAxik.— AltfaoQgli  tfao  itatntc  does  not  nqnlre  the  mmmmA 
vmliw  of  propeHj  t»  be  alleged  In  the  complaint  In  an  action  to  nearer 
taxes,  yet.  If  It  Is  alleged,  and  the  record  ihows  that  a  Jndgment  was  ren* 
dered  for  a  greater  eum  than  the  total  amount  of  county  and  State  taxes 
authorised  to  be  lerted  by  law,  the  judgment  will  be  rerersed. 

Appbal  from  the  District  Court,  Seventh  Judicial  Distrioty 
Mendocino  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
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B.  MeOarvey,  for  Appellants. 
Yeeder  A  Latimer,  for  the  People^ 

By  the  Comrt,  Sawteb,  J. 

This  is  a  suit  to  reoover  taxes  levied  on  ceortain  lands  in 
Mendocino  Countjr  for  the  fiscal  year  ending  March  1,  1863. 
The  complainit  generally  follows  the  statutory  form,  but  in- 
etndes  some  allegations  not  specified  in  the  statute.  It  avers 
the  ownership  of  the  lands  described  to  be  in  the  defendants 
Hastings  &  Ourrey,  and  '^  that  there  was  dnly  assessed  to  them 
the  above  described  real  estate,  valued  at  fourteen  thousand 
eight  hundred  dollars^  and  that  upon  such  property  there  has 
been  dnly  levied,  for  the  fiscal  year  ending  March  1,  1863,  a 
State  tax  of  eight  hundred  and  seventy-two  dollars,  and  a 
ooonty  tax  of  one  thousand  six  hundred  and  eighty-nine  dollars 
and  sixty  cents,  and  a  national  tax  of  two  hundred  and  eleven 
dollars,  and  upcm  which  costs  and  percentage  have  since  accrued 
of  one  hundred  and  thirty-eight  d<^ars  and  sixty-eight  cents, 
amounting  in  the  whole  to  two  thousand  nine  hundred  and 
twelve  dollars  and  ninety-four  cents,  all  of  whidi  is  due  and 
unpaid^"  etc  Defendants  demurred.  The  demurrer  having 
been  overruled,  def aidants  answered;  after  which  the  Courts 
upon  plaintiff's  motion,  entered  judgment  on  the  pleadings  for 
the  fall  amount  claimed,  on  the  ground  that  the  answer  pre- 
sented no  material  issue.  Defendants  appeal  from  the  judg- 
ment. 

The  complaint  alleges  the  valuation  of  the  land  described  in 
the  complaint  to  be  fourteen  thousand  ei^t  hundred  dollars. 
The  limit  of  taxation  for  State  purposes  was  sixty-two  cents 
on  each  one  hundred  dollars,  which,  upon  the  valuation  stated, 
would  only  be  ninety-one  dollars  and  sevenly-six  cents;  but 
the  amount  levied,  and  recovered  by  the  judgment  for  State 
purposes,  is  eight  hundred  and  seventy-two  dollars.  The  high- 
est amount  authorized  by  law  to  be  levied  for  county  pur- 
poses is  sixty  cents  on  each  one  hundred  dollars,  which,  on 
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fourteen  thousand  eight  hundred  dollars  would  be  eighty-eight 
dollars  and  eighty  cents ;  whereas  the  amount  levied  and  recov- 
ered for  county  purposes  is  one  thousand  six  hundred  and 
eighty-nine  dollars  and  sixty-cents ;  and  the  whole  aniount  sued 
for  and  recovered,  including  national  tax,  percentage  and  costs, 
is  two  thousand  nine  hundred  and  twelve  dollars  and  forty-four 
cents — about  one  fifth  of  the  entire  assessed  value  of  the  prop- 
erty. It  is  claimed  that  for  this  reason,  it  appears  upon  the 
face  of  the  record  that  the  judgment  is  erroneous.  The  re- 
spondents, however,  insist  that  as  the  statute  does  not  require 
the  valuation  to  be  stated  in  the  complaint,  it  was  unnecessary 
to  state  it,  and  it  may  be  regarded  as  surplusage.  It  may  be 
that  the  complaint  would  have  been  sufficient  without  this  aver- 
ment, but  the  valuation  is  an  essential  step  in  the  levy  of  a  tax, 
and  is  the  only  basis  upon  which  the  amount  of  the  tax  can 
be  ascertained.  It  is  a  fact,  material  to  the  validity  of  a  tax, 
if  not  necessary  to  be  stated  in  the  complaint,  and  when  stated 
must  be  considered.  The  valuation  is  allied,  and  it  must  be 
deemed  to  have  been  stated  correctly.  From  the  valuation  as 
alleged,  it  appears  affirmatively  on  the  face  of  the  complaint, 
that  the  amount  of  the  taxes  levied,  and  claimed  and  recovered 
in  this  suit,  is  wholly  unauthorized  by  law.  The  judgment, 
therefore,  is  manifestly  erroneous,  and  must  be  revelled  on  this 
ground. 

There  is  evidenlly  some  mistake  in  the  averments,  but  the 
complaint  does  not  afford  the  means  of  correcting  it,  or  of 
determining  what  amount  of  taxes,  if  any,  has  been  legally 
assessed. 

The  judgment  is  reversed  without  costs,  and  the  cause  re- 
manded for  further  proceedings,  with  leave  to  both  parties  to 
amend  their  pleadings. 

Mr.  Justice  CubbbTi  being  diagnalified,  did  not  sit  on  the 
hearing  of  this  caaeu 
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TOIiUMB  XXVI. 

By  ALBERT  RAYMOND. 
Bsriwd  to  Include  citetions  to  Volume  147.  by  Chablbs  L.  Thompbov. 

at  <kL  11-23.  oxomros  ▼.  dinglst. 

Comnum  Coimt  is  improper  for  work  and  labor  done  under  ipeolal 
eontniety  p.  19. 

DistingaiBhed  in  Geetagnino  y.  BaUetta,  82  OaL  257,  holding  eonunon 
eoimt  allowable  under  facta  and  diacussing  subject  generally. 

Complaint  of  modified  contract  ihould  allege  original  contract  and  ^>^ 

Bodificationfly  p.  21. 

Cited  in  Roche  y.  Baldwin,  136  OaL  626,  holding  action  not  main* 
tainable  on  alleged  implied  contract,  where  special  conditional  contract 
li  proyed;  People's  eta  Co.  y.  Gillard,  136  Gal.  62,  holding  action  not 
maintainable  because  of  yariance;  White  y.  Soto,  82  Gal.  657,  658,  admit- 
ting in  eyidence  original  and  modifications  although  only  contract  as 
modified  alleged;  Daley  y.  Russ,  86  Gal.  117,  on  point  that  excuse  for 
nonperformance  cannot  be  shown  under  complaint  alleging  performance. 
Gtted,  also,  in  note  to  Green  y.  Pahner,  76  Am.  Dec.  498,  as  to  ayermenta 
of  complaint  under  code. 

Agreement  to  Execute  note  for  labor  done  may  be  sued  upon  at  onea 
on  failure  to  execute  the  note,  p.  22. 

Appioyed  in  Flick  y.  Hahn's  Peak  etc.  Min.  Go.,  16  Colo.  App.  498» 
where  contract  proyided  that  for  certain  work  done  after  making  cer- 
tain payments  defendant  was  to  execute  to  plaintiff  conditional  note 
for  balance,  secured  by  shares  of  stock,  with  condition  that  if  note  not 
paid  at  maturity,  stock  should  be  reeeiyed  in  full  payment  of  note, 
plaintiff  could  recoyer  amount  in  money,  where  defendant  failed  to 
execute  and  deliver  note  and  stock  at  time  specified;  note  to  Hanna  y. 
IfiUs,  34  Am.  Dec.  218,  as  to  vendor's  right  to  sue  immediately.  Cited, 
also,  in  Ballew  y.  Casey,  60  Tex.  576,  on  point  that  no  demand  necessary 
when  obligation  to  pay  is  complete;  and  in  Globe  etc.  Go.  y.  Doud,  47  Mo. 
App.  450,  eonstming  contract  to  be  a  promise  of  credit. 
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26  OftL  23-46.    DAVIS  t.  DAVIS.    85  Am.  l^ec.  157. 

Competency  of  Witnesses. — ^Actions  against  ''representatiye  of  de- 
oeased"  include  his  executor  or  administrator,  and  also  his  successor  in 
interest,  p.  34. 

Cited  in  Poulson  ▼.  Stanley,  122  CaL  657,  68  Am.  St.  Rep.  75,  as  sUt- 
ing  changes  in  rule  prior  to  1864,  and  construing  Code  of  Civil  Proced- 
ure, section  1880;  Kisling  y.  Shaw,  33  OaL  446,  91  Am.  Dec.  650,  rejecting 
testimony  of  wife  of  decedent  in  action  against  his  grantee;  Satterlee 
T.  Bliss,  36  Cal.  512,  where  action  against  administrator;  Marquert  t. 
Bradford,  43  CaL  530,  holding  party,  however,  not  shown  to  be  decedent's 
grantee;  King  v.  Haney,  46  CaL  562,  13  Am.  Rep.  219,  where  action 
against  grantee,  holding  error  in  admission  waived,  however,  because 
motion  to  strike  out  made  too  late;  Wamsley  ▼.  Crook,  3  Neb.  350, 
where  action  by  widow  and  children  of  decedent;  Mageman  t.  Bell,  13 
Neb.  249,  where  action  against  executor,  and  holding  further  plaintiff's 
disability  for  interest  not  removed  by  transfer  of  interest  to  ooplaintiff 
during  pendency  of  suit;  and  in  Crane  v.  Gloster,  13  Nev.  283,  284,  hold- 
ing rule,  however,  not  to  embrace  surviving  partners  of  deceased.  Dis- 
tinguished in  Ewing  v.  Jones,  130  Ind.  251,  confining  term  "\tg$l  rep- 
resentatives" in  deed,  to  heirs  and  descendants.  Cited,  also,  in  note  on 
general  subject  to  Bank  v.  Payne,  33  Am.  St.  Rep.  526. 

Estoppel  in  Pais. — ^Doctrine  of  rule  stated  and  discussed,  p.  88. 

Cited  in  Bowman  v.  Cudworth,  81  CaL  153,  holding  no  estoppel  because 
no  reliance  or  injury  shown;  and  ruling  similarly  in  Wilson  v.  Castro, 
81  CaL  439,  440,  for  want  of  injury;  Love  v.  Shartzer,  31  CaL  494,  as 
to  statements  concerning  title;  Maine  etc  Co.  v.  Boston  etc  Co.,  87  OaL 
50,  holding  instruction  upon  estoppel  erroneous;  Martin  v.  Zellerbach, 
88  CaL  316,  99  Am.  Dec  379,  and  Shoufe  v.  Griffiths,  4  Wash.  St.  166, 
81  Am.  St.  Rep.  914»  where  no  declarations  made  with  intent  to  deceive 
and  no  reliance  thereon  shown;  Smith  v.  Penny,  44  CaL  166  (cited  in 
Dean  v.  Parker,  88  CaL  288),  where  party  not  shown  to  have  been 
ignorant  of  true  facts;  Flege  v.  Ganrey,  47  CaL  377,  upon  similar  ground 
and  also  because  no  reliance  shown;  dissenting  opinions  in  Reis  v. 
Lawrence,  63  Cal.  142,  143,  main  opinion  holding  married  woman 
estopped  by  deed  executed  as  if  unmarried;  and  in  dissenting  opinion 
in  Hand  v.  Hand,  68  Cal.  141,  58  Aul  Rep.  8,  main  opinion  following  last 
case  on  similar  facts;  Montgomery  v.  Keppel,  75  Cal.  134,  7  Am.  St. 
Rep.  128,  129,  and  Wilkins  v.  McGerke,  86  Ga.  770,  where  no  intent  to 
deceive  and  other  party  had  other  means  of  discovering  truth;  Griff eth 
V.  Brown,  76  CaL  262,  holding  instruction  erroneous  because  omitting 
question  of  intent  to  deceive;  Watson  v.  Sutro,  86  CaL  526,  where  no 
deception  nor  intent  to  deceive;  Gjerstandengen  v.  Hartsell,  9  N.  Dak. 
275,  276;  Bloch  v.  Sammons,  37  Or.  604,  and  First  National  Bank  v. 
Dsley  Bank,  83  Fed.  734,  54  U.  S.  App.  527,  noted  under  Boggs  v.  Merced 
Milling  Co.,  14  Cal.  279;  Murray  v.  Brigg,  29  Wash.  259,  fact  that  judg^ 
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ment  debtor  was  present  at  void  sale  on  execution  of  his  land,  which 
was  bid  in  by  creditor  on  express  wish  of  debtor,  and  debtor  afterward 
collected  rents  as  creditor's  agent,  does  not  estop  debtor  or  his  successors 
in  interest  from  questioning  purchaser's  title  where  execution  sale  was 
▼oid;  Sweezey  ▼.  Collins,  40  Iowa,  543,  on  point  that  ignorance  of  truth 
is  no  ground  of  estoppel,  where  result  of  gross  negligence;  Dohms  ▼% 
Mann.  76  lown,  728,  where  eqtial  knowledge  shown  and  no  reliance  upon 
statements;  Chellis  y.  Coble,  37  Kan.  566;  Henshaw  ▼.  Bissell,  18  WalL 
272  (S.  C.  sub  nom.  Bissell  t.  Henshaw,  1  Sawy.  563,  3  Fed.  Cas.  470); 
Brant  v.  Virginia  etc  Co.,  03  U.  S.  336;  and  in  Fanners'  etc  Bank  y. 
Faukll,  58  Fed.  Bep.  639;  where  no  intent  to  deceive;  Fabian  v.  Collins^ 
3  Mont.  228,  where  no  Injury  or  reliance  alleged  in  complaint;  and  in 
Wythe  V.  Smith,  4  Sawy.  26,  30  Fed.  Cas.  776,  where  no  deception  nor 
intent  to  deceive,  and  holding  further  such  defense  not  pleadable  in 
ejectment  in  Oregon.  Distinguished  in  Ions  v.  Harbison,  112  Cal.  271, 
holding  estoppel  shown  by  facts.  Cited,  also,  in  Hayes  y.  Livingston, 
34  Mich.  393,  22  Am.  Rep.  540,  holding  doctrine  inapplicable  when  applied 
to  legal  title  to  realty.  Cited,  also,  in  notes  on  general  subject,  to 
Hamilton  y.  Elliott,  17  Am.  Dec.  410,  as  to  estoppel  b^  execution  sale; 
Commonwealth  v.  Molts,  61  Am  Dec  605;  Chouteau  v.  Goddin,  90  Am. 
Dec  466;  Dfller  y.  Brahaker,  01  Aul  Dec  188;  Goodin  v.  Cincinnati  etc 
Co.,  98  Am,  Dec.  102;  Davidson  v.  Follett,  99  Am.  Dec  661,  upon  estoppsi 
as  to  title  to  or  lien  on  land;  and,  on  same  point,  to  Bynum  v.  Prestos, 
i  Am.  81  Bep.  68;  Bates  y.  Cobb,  18  Am.  St.  Rep.  749;  Holman  v.  Boyce, 
36  Am.  St.  Rep.  863,  as  to  estoppel  by  admission;  and  to  Union  Bank 
y.  Mechanics'  Bank,  46  Am.  St.  Rep.  861. 

Xftoppel  in  Pais  must  be  pleaded  with  enough  partieolarity  to  advis* 
adverse  party  of  nature  of  defense,  p.  89. 

Cited  in  Bashore  v.  Parker,  146  Cal.  628,  determining  sufficiency  of 
pleading  of  estoppel  in  pais  in  action  for  claim  and  delivery  by  husband 
for  community  property;  Newhall  v.  Hatch,  134  Cal.  273,  on  point  that 
facts  constituting  estoppel  in  pais  must  be  pleaded  as  being  new  mat* 
tar;  Dyer  y.  Scalamini,  69  Cal.  642,  holding  evidence  as  to  estoppel  ad- 
missible under  pleadings  although  not  specially  pleaded;  Swasey  y 
Adair,  88  CaL  182,  and  3fing  v.  Foote,  9  Mont.  223,  applying  rule  to 
pleading  of  equitable  defenses  generally;  McKeen  v.  Naughton,  88  CaL 
467,  holding  further,  doctrine  of  estoppel  not  to  extend  to  questions  of 
law;  in  Carpy  v.  Dowdell,  116  CaL  687,  088,  holding  answer  sufficient  in 
this  respect.  Cited,  also,  in  note  on  general  subject  to  Weinstein  v. 
Sank,  6  Am.  St.  Rep.  28;  to  Tyler  v.  Hall,  27  Am.  St.  Rep.  344,  345,  347, 
as  to  manner  of  pleading. 

Pleftding  of  Estoppel  may  be  waived  by  failure  to  object  to  evidence, 
p.  39. 

Cited  in  Willey  v.  Bank,  141  Cal.  611,  holding  objection  so  waived. 
Hughes  V.  Wheeler,  76  Cal.  232,  holding  objection  waived  by  treating 
Notes  Cal.  Rep.— 88 
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amendment  fded  at  trial  as  sufficient;  Parliman  V.  Young,  2  Bak.  Ter. 
184,  holding  further  as  to  necessity  of  pleading  estoppel;  Fabian  ▼. 
Collins,  3  Mont.  229,  where  in  addition  pleading  was  not  objected  to; 
and  in  Alderson  v.  Marshall  7  Mont.  297,  where  appellant  himself  in- 
troduced eyiddnce  upon  question  of  estoppel.  Distinguished  in  Patent 
Brick  Co.  v.  Moore,  75  Cal.  208,  holding  findings  improper  when  not  re- 
sponsive to  issues  although  evidence  as  to  estoppel  not  objected  to. 

Limitation  as  to  Spanish  Grant. — 'Tinal  confirmation"  in  statute  of 
1855  means  issuance  of  patent,  p.  46. 

Cited  to  same  effect  in  Hills  v.  Sherwood,  33  Cal.  479,  on  point  that 
''final  adjudication"  is  not  made  until  expiration  of  time  for  appeal; 
Sabichi  v.  Aguilar,  43  Cal.  291,  294,  holding  further  same  term  in  act 
of  1863  to  include  final  determination  of  survey  also;  Younger  ▼.  Pagles, 
60  Cal.  521,  holding  plaintiff  not  barred  under  act  of  1863;  O'Connor  t* 
Fogle,  63  Cal.  11,  applying  rule  to  patent  issued  to  pre-emption  claimant, 
and  holding  further  no  adverse  possession  shown  under  facts;  and  in 
Bissell  V.  Henshaw,  1  Sawy.  559,  560,  3  Fed.  Cas.  468,  469,  construing 
acts  of  1855  and  1863;  note  to  Schneider  t.  Hutchinson,  76  Aul  St.  Rep. 
483,  on  adverse  possession  of  public  lands. 

General  Citatien.--CoTneU  Uniwrsity  y.  Parkinson,  69  Kan.  378. 

20  GaL  46-60.    GALLAND  T.  LEWIS. 

^Specifie  Contract  Act*  is  retrospectiye  and  applies  to  oontiaeti  niftd* 
before  its  passage,  p.  ^ 

Cited  to  same  effect  in  Otis  t.  Haseltine,  27  CaL  82,  as  to  note  and 
indoraenent ;  Faople  t.  Senier,  28  CaL  606,  holding  Probate  Aet  apj^c- 
able  to  estates  of  persons  dying  before  its  enactment;  City  ▼.  Railre^ 
Co.,  35  La.  Ann.  682,  liolding  not  retroactive  an  act  authoriEing  asseas- 
ment  of  property  omitted  from  roUs  for  previous  years;  Lawsoa  t. 
Jeffries,  47  Miss.  706,  12  Am.  Hep.  354,  as  to  retrospective  legislation 
generally,  and  holding  void,  act  granting  new  trial  in  prior  cases.  De- 
nied in  MilUken  v.  Sloat,  1  Nev.  580,  holding  similar  local  act  prospeetive. 

26  Cal.  50-68.    TOMPKINS  t.  WEEKS.    8.  a  Estate  of  Miners  46  GaL 
568,  on  settlement  of  administrator's  a^ccount. 

Administrater  cannot  Speenlate  with  estate  funds  even  if  aeT^ns 
in  good  faith  and  in  exercise  of  discretion,  p.  69L 

Cited  to  same  effect  in  In  re  Moore,  72  Cal.  342,  denying  right  to  erect 
new  hotel  building  and  holding  further  as  to  other  expenditures;  In  re 
Rose,  80  Cal.  173,  ruling  similarly  as  to  losses  incurred  in  carrying  on 
decedent's  business;  and  in  Ralf son  v.  Cannon,  3  Utah,  236,  aat^eiectien 
of  new  building  and  borrowing  of  money  therefor.  Distinguished  in 
Estate  of  Smith,  118  CaL  467,  allowing  expenses  for  preserving  vineyard 
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belonging  to  estate;  Estate  of  Freud,  131  Oal.  672/ noted  under  Estate 
of  Knightj  12  CaL  200;  note  to  Fletcher  v.  American  etc.  Co.,  78  Am. 
St.  Rep.  196,  on  general  subject.  Cited,  also,  in  Edwards  ▼.  State,  47 
Mias.  687,  on  point  that  association  of  counsel  with  district  attorney  is 
not  error. 

Probate  Court  cannot  Authorise  Admiffistrator  to  use  funds  of  estate 
to  carry  on  business  with  surviving  partner  of  intestate,  p.  66. 

Approved  in  Wilson  v.  Meyer,  28  Utah,  636,  since  probate  court  cannot 
order  personalty  of  deceased  partner,  which  was  in  possession  of  survivor 
and  constituted  part  of  firm  property,  to  be  sold  by  decedent's  ezeeuter, 
it  may  refuse  to  confirm  such  sale. 

26  CaL  69-78.    BRADLEY  v.  HARKNBSS. 

Co-owners  of  Mining  Ditches  or  Claims  are  tenants  in  common  unless 
reliction  shown  to  be  otherwise,  p.  76. 

Cited  to  same  effect  in  Duryea  v.  Burt,  28  CaL  687,  holding  relation- 
ship dependent  on  facts  of  particular  case;  McConnell  v.  Denver,  85 
OsL  369,  96  Am.  Dec.  108,  denying  power  of  member  of  unincorporated  /^ 

ditch  company  to  bind  it  by  its  contracts;  Decker  v.  Howell,  42  Gal.  642, 
holding  strict  partnership  shown  by  facts,  and  consequent  power  to 
bind  associates;  Griseza  v.  Terwilliger,  144  CaL  450,  holding  presumptum  ^^ 

as  to  relation  not  overcome  by  facts  stated;  Smith  v.  Water  Co.,  16 
Utah,  199,  on  point  that  possession  of  cotenants  cannot  be  considered 
adverse  inter  se  without  actual  or  intended  ouster;  Meagher  v.  Harden- 
hrook,  11  Mont.  389,  as  to  appropriators  of  water,  and  sustaining  right 
of  co-owners,  after  abandonment  of  ditch  for  mining  purposes,  to  re- 
capture and  use  water  for  Irrigation.  Cited  in  note  to  Skillman  v. 
Lachman,  83  Am.  Dec.  106,  110,  as  to  mining  partnerships  and  ditch 
companies. 

IGning  Ditch  is  Real  Estate,  as  to  power  of  co-owners  to  alienate 
thehr  interests,  p.  77. 

CKed  in  South  Tule  etc.  Co.  v.  King,  144  OiL  454,  applying  role  in 
action  to  determine  water  right;  Hayes  v.  Fine,  91  Oal.  398,  holding  In-' 
valid  a  parol  agreement  for  conveyance  of  interest  therein. 

Partition. — ^Dissolution  of  tenancy  in  common  can  be  had  at  mere 
desire  of  any  tenant,  aliter  as  to  partnership,  p.  77.  ' 

Cited  to  same  effect  in  Trainor  v.  Greenough,  146  IlL  549,  holding 
inability  of  cotenants  to  agree  as  to  partition  not  condition  precedent 
to  suit.  Cited,  also  in  note  to  Goldthwaite  v.  Janney,  48  Am.  St.  Rep. 
63,  discussing  difference  between  copartnership  and  cotenancy,  note  to 
Breanx  v.  Le  Blanc,  69  Am.  St.  Rep.  434,  on  partnership  dissolution. 

Complaint  in  Partition. — That  at  bar  held  insufficient  (see  syllabus, 
p.  69),  p.  78. 
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Cited  in  Farris  v.  Hayes,  9  Oreg.  W,  on  point  that  complaint  must 
allege  plaintiffs  possession. 

Partition. — Dissolution  of  tenancy  in  common  may  be  had  in  partition 
proceedings,  p.  77. 

Cited  in  lyancovich  v.  Weilenman,  144  Cal.  763,  discussing  effect  of 
partition  decree  as  res  adjudicata. 

Approved  in  Sterling  ▼.  Sterling,  43  Or.  206,  complaint  in  partition 
alleging  that  plaintiff  and  defendant  are  tenants  in  common  is  in- 
sufficient, as  not  alleging  that  plaintiff  is  in  possession;  Swaggart  t» 
Territory,  6  Okla.  347. 

26  Cal.  78-79.    PEOPLE  y.  CHARES. 

Oral  Instructions  to  Jury  are  error  without  defendant's  consent,  eren 
if  present  and  not  objecting,  p,  79. 

Cited  to  same  effect  (as  People  v.  Shaw)  in  People  y.  Sanford,  48  CaL 
36,  on  similar  facts;  People  v.  Hersey,  53  Gal.  575,  as  to  additional  in- 
structions given  on  return  of  jury;  and  in  State  v.  Porter,  35  La.  Ann. 
536,  where  refusal  to  give  written  charge  on  seasonable  request  held 
error;  State  v.  Fisher,  23  Mont.  552,  construing  similar  local  statute. 


26  CaL  79-88.    OALLAND  v.  JACKKAN.    85  Am.  Dec.  172. 

Alteration  in  Deed,  when  material  and  to  interest  of  claimant  there- 
under, must  be  satisfactorily  explained,  p.  85. 

Approved  in  Mulkey  v.  Long,  5  Idaho,  217,  party  offering  in  evidence 
promissory  note  showing  on  its  face  that  it  has  been  altered  must  show 
that  such  alteration  was  made  before  it  came  into  his  hands;  note  to 
Alabama  etc.  Co.  v.  Thompson,  53  Am.  St.  Rep.  86,  on  general  subject. 

Valuable  Consideration.— Recital  of,  in  deed  is  not  conclusive  as  to 
strangers  thereto,  p.  86. 

Cited  to  same  effect  in  Lake  v.  Hancock,  38  Fla.  61,  56  Am.  St.  Rep. 
163,  holding  further,  burden  of  proof  under  Recording  Act  to  be  on  subse- 
quent purchaser;  and  in  Sillyman  v.  Eling,  36  Iowa,  213,  on  same  point; 
Rogers  v.  Verlander,  30  W.  Va.  645,  to  same  point  when  involved  in 
fraudulent  conveyance;  and  in  Lakin  v.  Sierra  Buttes  etc.  Co.,  11  Sawy. 
239,  25  Fed.  Rep.  342,  on  same  point,  as  to  purchaser  from  constructive 
trustee.  Cited,  also,  in  note  to  Anthony  v.  Wheeler,  17  Am.  St.  Rep. 
290,  on  general  subject,  as  to  burden  of  proof;  Byers  v.  Locke,  27  Am. 
St.  Rep.  215,  on  evidence  of  consideration. 

Declarations  of  Grantor  after  change  of  possession  are  inadmissible 
as  against  grantee,  p.  87. 

Cited  in  note  on  general  subject  to  Williams  v.  Eikenberry,  13  Am. 
St.  Rep.  525;  and  to  Welcome  v.  Mitchell,  29  Am.  St.  Rep.  916. 
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Kotioe.— Recording  act  does  not  protect  purchasers  with  knowledge 
ef  fact  of  prior  conveyance  though  ignorant  of  terms,  p.  87. 

Cited  to  same  effect  in  Lawton  ▼.  Gordon,  34  Cal.  38,  91  Am.  Dec. 
672,  holding  fraudulent  conveyance  good  as  to  subsequent  purchaser  with 
notice;  Vaughn  v.  Schmalsle,  10  Mont.  197,  on  point  that  act  does  not 
protect  subsequent  judgment  creditors.  Citd,  also,  in  note  to  Ludlow 
▼.  Gill,  1  Am.  Dec.  695,  on  point  that  actual  notice  is  equivalent  to  con- 
fltnictiye  notice;  Blanchard  v.  Tyler,  86  Amu  Dec  62,  defining  bona  fide 
purchaser  without  notice;  Smith  v.  Yule,  89  Am.  Dec.  171,  on  notice 
snfSdent  to  put  subsequent  purchaser  on  inquiry;  Converse  v.  Blumrich, 
90  Am.  Dec.  242,  defining  *<notioe";  Barnard  t.  Duncan,  90  Am.  Dec.  425, 
on  notice  of  defect  of  title;  and  to  Sutton  v.  Jervis,  99  Am.  Dec  634, 
on  notice  of  prior  unrecorded  deed. 

26  C&I.  88-112.    MULFOKD  ▼.  LE  FRANC. 

Statute  of  Limitations.— -Entry  under  enagenasion  x^m  Mexican  law 
establishes  adverse  possession,  p.  101. 

Cited  in  Vassault  v.  Seitz,  81  CaL  229,  on  point  that  court  will  not 
take  judicial  notice  of  pendency  of  proceedings  for  confirmation  of  land 
as  pueblo,  thus  avoiding  statute;  and  in  McLeran  t.  Benton,  73  Cal.  342, 
2  Am.  St.  Rep.  821,  applying  role  to  bar  by  intruder  of  owner's  title 
under  Van  Ness  ordinance. 

Kezican  Conveyances.— "Cedo"  is  form  ordinarily  used,  p.  108. 

Qted  to  same  effeet  in  Schmitt  v.  Giovanarij  48  OaL  624,  oonstruing 
such  conveyance;  and  in  Steinbaoh  v.  Stewart,  11  Wall.  576,  578,  under 
like  circumstances. 

ConstmctioB  of  Deed.— Acts  of  parties  done  under  it  are  admissible 
to  Bhow  intent,  p.  108. 

(Sted  in  Schmidt  v.  Klotz,  130  Cal.  224,  so  construing  deed  of  right  of 
vay;  Terrell  v.  Huff,  108  Ga.  668,  on  point  that  parol  evidence  is  in- 
admissible to  show  intent  and  meaning  of  deed  when  unambiguous; 
Ghicsgo  etc.  Co.  v.  Powell,  120  Mich.  57,  noted  under  Stanley  v.  Green, 
12  Cal.  148;  Beamer  v.  Nesmith,  34  Cal.  627,  admitting  parol  evidence 
to  show  location  of  land  and  calls  and  descriptions;  Truett  v.  Adams, 
66  Gal.  223,  admitting  parol  evidence  as  to  establishment  of  boundary 
fine  after  conveyance;  Hill  v.  McKay,  04  Cal.  20,  applying  rule  to  con- 
itmction  of  contract;  Vejar  v.  Mound  City  etc.  Co.,  97  Cal.  668,  as  to 
property  conveyed  by  deed;  Edens  v.  Miller,  147  Ind.  214,  as  to  reserva- 
tion in  will;  Kume  v.  Otly,  25  Greg.  536,  admitting  evidence  of  inten- 
tion to  explain  ambiguity  in  description;  Hamm  v.  San  Francisco,  9 
Sawy.  47,  17  Fed.  Rep.  124,  as  to  fahM  or  indefinite  description;  Pratt  v. 
California  etc.  Co.,  9  Sawy.  359,  24  Fed.  Rep.  872,  as  to  interests  con- 
veyed by  deed;  and  in  Starr  v.  Stark,  2  Sawy.  625,  22  Fed.  Cas.  1124,  as 
to  oontnicts  for  adjusting  claims  to  real  estate. 
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670  People  v.  Hastings.     [Sup.  Ct,  Oct.,  '64 

Opinion  of  the  Court 

fourteen  thousand  eight  hundred  dollars  would  be  eighty-eight 
dollars  and  eighty  cents;  whereas  the  amount  levied  and  recov- 
ered for  county  purposes  is  one  thousand  six  hundred  and 
eighty-nine  dollars  and  sixty-cents ;  and  the  whole  amount  sued 
for  and  recovered,  including  national  tax,  percentage  and  costs, 
is  two  thousand  nine  hundred  and  twelve  dollars  and  forty-four 
cents — about  one  fifth  of  the  entire  assessed  value  of  the  prop- 
erly. It  is  claimed  that  for  this  reason,  it  appears  upon  the 
face  of  the  record  that  the  judgment  is  erroneous.  The  re- 
spondents, however,  insist  that  as  the  statute  does  not  require 
the  valuation  to  be  stated  in  the  complaint,  it  was  unnecessary 
to  state  it,  and  it  may  be  regarded  as  surplusage.  It  may  be 
that  the  complaint  would  have  been  sufficienjt  without  this  aver- 
ment, but  the  valuation  is  an  essential  step  in  the  levy  of  a  tax, 
and  is  the  only  basis  upon  which  the  amount  of  the  tax  can 
be  ascertained.  It  is  a  fact,  material  to  the  validity  of  a  tax, 
if  not  necessary  to  be  stated  in  tiie  complaint,  and  when  stated 
must  be  considered.  The  valuation  is  allied,  and  it  must  be 
deemed  to  have  been  stated  correctly.  From  the  valuation  as 
alleged,  it  appears  affirmatively  on  the  face  of  the  complaint, 
that  the  amount  of  the  taxes  levied,  and  claimed  and  recovered 
in  this  suit,  is  wholly  unauthorized  by  law.  The  judgment, 
therefore,  is  manifestly  erroneous,  and  must  be  reveraed  on  this 
ground. 

There  is  evidently  some  mistake  in  the  averments,  but  the 
complaint  does  not  afford  the  means  of  correcting  it,  or  of 
determining  what  amount  of  taxes,  if  any,  has  been  l^ally 
assessed. 

The  judgment  is  reversed  without  costs,  and  the  cause  re- 
manded for  further  proceedings,  with  leave  to  both  parties  to 
amend  their  pleadings. 

Mr.  Justice  Cvjoobt^  being  disqualified,  did  not  sit  on  the 
hearing  of  this  case. 
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lature  to  order  court  to  grant  new  trials  in  like  cases;  Bstate  of 
Sticknoth,  7  Nev.  229,  as  to  act  whose  effect  was  to  waive  escheat; 
Calkins  v.  State,  21  Wis.  503,  as  to  act  allowing  reopening  of  suits 
against  state ;  and  State  v.  Dexter,  10  R.  L  347,  as  to  act  allowing  appeal 
to  be  taken  against  state,  although  beyond  legal  time.  Cited,  also«  in 
note  to  Bank  v.  Cooper,  24  Am.  Dec.  542,  on  general  subject. 


P 


26  Cal.  14M45.    LOW  v.  ALLEN. 

Suit  on  Mortgage  barred  as  to  resident  mortgagors  is  not  kept  alive 
because  of  comortgagor's  absence  from  state,  p.  144. 

Cited  in  Brandenstein  v.  Johnson,  140  CaL  32,  noted  under  Lord  t* 
Morris,  18  CaL  490;  De  Voe  t.  Bundle,  33  Wash.  611,  where  limitation 
has  run  against  a  mortgage,  it  cannot  be  reviewed  by  any  act  ai  mort- 
gagor as  against  subsequent  judgment  lien,  and  upon  foreclosure  oon* 
tested  by  judgment  creditor  he  should  be  awarded  privity;  Raymond  t. 
Bales,  26  Wash.  499,  partial  payment  by  mortgagor  on  mortgage  in* 
debtedness  does  not  extend  limitations  as  against  judgment  creditor 
of  mortgagor  who  has  bought  mortgaged  premises  at  execution  sale; 
George  v.  Butler,  26  Wash.  463,  absence  of  mortgagor  from  state  does 
not  suspend  limitations  as  to  mortgage  when  he  has  parted  with  all 
his  interest  in  premises  to  subsequent  resident  grantee.  Distinguished 
in  Law  V.  Spence,  5  Idaho,  253,  where  action  for  debt  is  barred  by  limi- 
tations, lien  is  also  barred,  and  whatever  prevents  running  of  statute 
upon  one  will  prevent  it  upon  both;  Lent  v.  Shear,  26  Cal.  366,  holding, 
further,  no  waiver  of  statute  by  fraud;  Barber  v.  Babel,  36  CaL  20,  21, 
on  point  that  comortgagor  (husband)  cannot  by  his  individual  act  waive 
or  extend  bar;  and  in  Wood  v.  Goodfellow,  43  CaL  188,  ruling  similarly 
as  to  effect  of  mortgagor's  act  on  subsequent  encumbrancers;  Sichel  v.  - 
Carrillo,  42  Cal.  503,  on  point  that  failure  to  present  claim  on  note 
against  maker's  estate  does  not  release  mortgage  given  by  another  to 
secure  it;  Jordan  v.  Sayre,  24  Fla.  7,  on  point  that  bar  of  note  does  not 
bar  mortgage  when  latter's  period  of  limitation  is  longer;  Schmucker 
V.  Sibert,  18  Kan.  110,  26  Am.  Rep.  769,  on  point  that  revivor  of  mort- 
gagor after  bar,  by  mortgagor's  part  payment,  does  not  affect  his 
grantee  or  subsequent  encumbrancers  before  the  revivor;  in  Baldwin  v. 
Boyd,  18  Neb.  449,  on  point  that  grantee  from  homestead  patentee  can 
plead  exemption  from  debts  at  issuance  of  patent.  Cited,  also,  in 
Goldfrank  v.  Young,  64  Tex.  488,  on  point  that  bar  of  debt  bars  mort- 
gage also;  and  in  note  to  McCarthy  v.  White,  82  Am.  Dec  757,  as  to  right 
of  subsequent  mortgagee  to  assert  bar. 

26  Cal.  149-155.    RICKETSON  v.  RICHARDSOlf. 

Service  by  Publication  must  follow  statutory  requirements  strictly, 
p.  152. 
Cited  to  same  effect,  holding  service  void,  in  Mclfinn  v.  Whelan,  27 
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^  314^  where  summons  as  published  was  not  that  issued,  and  holdings 
.  ^ortiier,  ss  to  publication  after  supplemental  complaint;  In  re  Tracey, 

136  GaL  390,  noted  under  Jordan  ▼.  Giblin.  12  Oal.  100;  Columbus  Sei^w 
^-  V.  Warner  etc.  Co^  138  CaL  446,  holding  affidavit  insufficient;  Park 
^'  Higbee,  6  Utah,  410,  holding  judgment  on  such  senrice  void  under  local 
•tatQtet;  Galpin  ▼.  Page,  18  Wall.  369  (and  see  S,  C.  3  Sawy.  120,  122, 
*  Fei  Gas.  1136,  1137,  cited  in  note  to  Hahn  ▼.  Kelly,  04  Am.  Dec.  768, 
holding,  further,  as  to  sufficiency  of  judgment-roll  in  case  of  such 
service) ;  and  in  Gray  v.  Larrimore,  4  Sawy.  645,  2  Abb.  U.  6.  660,  10  Fed. 
^  1028,  where  affidavit  for  order  and  affidavit  of  publication  were  held 
<Iefectiye. 

iffidavit  for  Service  by  Publication  is  insufficient  when  merely  using 
Isiiguage  of  statute,  p.  158. 

Cited  to  same  effect,  holding  service  void,  Braly  v.  Seaman,  30  OaL 
617;  and  Palmer  v.  McMaster,  13  Mont.  188,  40  Am.  St.  Rep.  436,  where 
affidavit  held  insufficient  as  to  residence  of  defendant;  Forbes  v.  Hyde, 
81  Cal.  354  (cited  in  Palmer  v.  McMaster,  supra;  in  Ervin  v.  Ifilne,  17 
ICont.  499;  and  in  Neff  v.  Pennoyer,  8  Sawy.  290,  17  Fed.  Cas.  1287); 
Yolo  County  v.  Knight,  70  CaL  433,  435;  Beckett  v.  Cuenin,  15  (^lo.  286, 
22  Am.  St.  Rep.  401;  Palmer  v.  McMaster,  8  Mont.  193;  13  Mont.  188; 
40  Am.  St.  Rep.  436;  and  in  Little  v.  Currie,  5  Nev.  92,  where  affidavit  > 

insufficient  as  to  statement  of  c^use  of  action;  Bank  v.  (3oodsell,  187  ^N 

Oal.  427,  holding  affidavit  sufficient  (but  see  page  428) ;  Rue  v.  <)uin]i, 
137  CaL  666,  sustaining  affidavit;  Neff  v.  Pennoyer,  3  Sawy.  290,  294^ 
holding  affidavit  insufficient;  Romig  v.  Gillett,  187  U.  S.  116,  grantee  of 
purchaser  at  foreclosure  sale  cannot,  because  of  insufficiency  of  affidavit 
for  service  by  publication,  be  dispossessed  or  judgment  set  aside  in 
sqnity  at  instance  of  one  claiming  under  mortgagor  by  deed  subsequent 
to  mortgage  which  remains  unpaid;  Coughran  v.  Markley,  15  S.  Dak. 
42,  upholding  suffideney  of  affidavit  for  publication  of  summons;  dis- 
aenting  opinion  in  De  Corvet  v.  Dolan,  7  Wash.  369,  as  to  residence  of 
defendant,  main  opinion  holding  affidavit  sufficient  although  following 
hmgoage  of  statute;  and  in  McDonald  v.  Cooper,  13  Sawy.  90,  32  Fed. 
Bep.  748,  as  to  diligence  in  ascertaining  residence,  but  holding  affidavit 
mffident.  Distinguished,  holding  affidavit  sufficient,  in  Legard  v.  Cali- 
fornia etc.  Co.,  76  OaL  618,  614,  as  to  such  diligence;  and  in  Ervin  v. 
Milne,  17  Mont.  498,  holding  use  of  statutory  language  sufficient  under 
local  statute. 

Judgment  will  not  be  reversed  on  appeal  as  to  all  defendants  where 
error  assigned  affects  only  the  defendant  appealing,  p.  154. 

Cited  to  same  effect  in  Smith  v.  Egner,  28  Ark.  478,  as  to  service  of 
nnunons  on  appealing  defendant;  Wood  v.  Olney,  7  Nev.  115,  reversing 
order  sustaining  joint  demurrer,  as  to  one  defendant  only;  Cited  in 
Batea  etc.  Co.  v.  Scott,  66  Neb.  479,  affirming  judgment  as  to  one  appel- 
^ii  Lake  v.  Bender,  18  Nev.  873,  granting  new  trial  only  as  to  property 
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issues  in  diyorce  suit.  Cited,  also^  in  Nelson  v.  Munch,  28  Minn.  320, 
sustaining  power  to  consider  joint  appeal  although  error  not  common  to 
all  appellants. 

26  CaL  156-157.    KERNS  v.  GRAVES. 

Time  for  Issuing  Execution  on  justice's  judgment  begins  to  run  from 
entry  and  not  from  filing  transcript  thereof  in  superior  court,  p.  156. 

Cited  to  same  effect  in  McMann  y.  Superior  Court,  74  Cal.  107,  on  point 
that  time  for  execution  for  costs  on  appeal  runs  from  entry  of  judgment 
in  docket  of  lower  court;  Phelps  ▼.  McGoUam,  10  N.  Dak.  238,  on  point 
that  filing  of  transcript  does  not  make  the  judgment  one  of  the  superior 
eourt  as  to  presumption  of  regularity.  Distinguished  in  Williams  t. 
Rice,  6  S.  Dak.  15,  under  local  statute,  holding  judgment  enforceable 
after  docketing  for  such  period  as  if  originally  rendered  in  supasiar 
court. 

26  Cal.  161-262.    BOULANB  v.  HILDRETH. 

Act  Allowing  Soldiers  to  vote  irrespective  of  legal  residence  is  un- 
constitutional, p.  177. 

Cited  to  same  effect  in  Day  y.  Jones,  31  Cal.  263,  construing  similar 
act  (Stats.  1864,  p.  434). 

Statute  should  be  construed  as  constitutional  unless  clearly  and  nuuii- 
festly  otherwise,  p.  183. 

Cited  to  same  effect,  holding  acts  constitutional,  in  People  ▼.  Sasso- 
Tich,  29  Cal.  482,  as  to  act  creating  new  judicial  districts;  Ex  parte 
Shrader,  33  CaL  281  (cited  in  Ex  parte  Casinello,  62  Cal.  541),  as  to  aet 
authoriring  superrilBors  to  regulate  erection  of  slaughterhouses,  etc.; 
Brooks  V.  Hyde,  37  CaL  375,  as  to  act  relating  to  limitations  for  recovery 
of  land  in  San  Francisco;  S.  &  V.  etc.  Co.  v.  Stockton,  41  CaL  162,  aa  to 
act  empowering  city  to  issue  railway  aid  bonds;  University  v.  Bernard, 
57  Cal.  613,  as  to  act  providing  for  funding  county  indebtedness;  (^ted 
in  dissenting  opinion  in  Tucker  v.  Barnum,  144  Cal.  271,  discussing  pro- 
visions of  County  Government  Act;  In  re  Application  of  Bank  of  Com- 
merce, 153  Ind.  463,  on  point  that  legislature  may  do  anything  not  for- 
bidden expressly  or  by  clear  implication;  and  in  S.  P.  etc.  Co.  y.  Orton, 
6  Sawy.  186,  32  Fed.  Rep.  472,  as  to  act  authorizing  railroad  to  change 
Une  of  road;  and  holding  act  unconstitutional  in  People  ▼. 
Parks,  58  Cal.  635,  as  to  act  to  promote  drainage.  Cited,  also,  in  note 
on  general  subject  to  Iauo  v.  Dorman,  36  Am.  Dec  551;  and  to  Santo 
y.  State,  63  Am.  Dec  510. 

Misconduct  of  Electiea  Officers  cannot  defeat  effect  of  votes  legally 
east,  p.  214. 

Approved  in  Davis  v.  Grunig,  143  Cal.  340,  as  to  failure  to  transmit 
tally  lists;  note  to  People  v.  Bates,  83  Am.  Deo.  754,  upon  generml 
subject. 
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IffiS  Notes  on  CaUfornia  Reports.  26  Cal.  263-272 

"General  Laws"  include  those  which  affect  an  entire  class  of  pensons 
or  things,  though  less  than  all,  p.  256. 

Cited  to  same  effect  in  dissenting  opinion  in  Appeal  of  N.  6.  etc 

(^,  32  Cal.  627,  main  opinion  holding  Kearny  Street  Widening  Act 

(Stata.  1864,  p.  347)  constitutional;  Corwin  v.  Ward,  36  Cat  1U9,  96 

Am.  Dec.  94,  holding  constitutional  act  allowing  percentage  as  costs  in 

actions  in  city  and  county  of  San  Francisco;  Brooks  v.  Hyde,  37  CaL 

375,  ruling  similarly  as  to  Limitation  Act  for  recovery  of  land  therein; 

Ex  parte  Smith,  38  CaL  710,  ruling  similarly  as  to  ordinance  prohibiting 

preaence  of  women  in  saloons  after  midnight;  Sasser  t.  Martin,  101  Ga. 

466,  noted  under  Smith  y.  Judge,  17  Gal.  654. 

26  GkL  263-272.    ST.  JOHN  v.  KIDD. 

Exception  to  Charge  of  Court  should  be  taken  in  time  to  allow  modi- ' 
fication  if  necessary,  p.  267. 

Cited  to  same  effect  in  Sill  v.  Reese,  47  CaL  348,  on  point  that  such 
ezceptjpns  should  be  specific;  and  on  same  point  in  Dixon  ▼.  Allen,  60 
OaL  629;  dissenting  opinion  in  Valerius  v.  Richards,  67  Minn.  448,  main 
opinion  denying  new  trial  for  errors  at  law  when  not  excepted  to  at 
tiiaL 

Secondary  Evidence  is  Sufficient,  if  not  objected  t6  as  being  secondary, 
p.  269. ' 

Cited  to  same  effect  in  Wright  v.  Roseberry,  81  CaL  91,  as  to  paro| 
proof  of  patent. 

Foifeitiue  of  Mming  Claim  arises  from  failure  to  comply  with  pre* 
leribed  rules  for  holding  it,  p.  271. 

(Sted  to  same  effect  in  King  t.  Edwards,  1  Mont.  241,  holding  claim 
forfeited  through  failure  to  do  preseribed  work,  although  rules  did  not 
expressly  declare   such   penalty. 

Abandonment  of  Mining  Claim  is  question  of  intention,  p.  271. 

Cited  Uf  same  effect  in  Wood  ▼.  Etiwanda,  147  Gal.  234,  applying  rate 
to  abandonment  of  water  right  secured  by  appropriation;  Davis  t. 
Perley,  30  Cal.  636,  as  to  abandonment  of  land;  Bell  t.  Bedrock  eUi, 
Co.,  36  CaL  218,  admitting  evidence  explanatory  of  intention  in  leaving 
ekim;  Moon  ▼.  Rollins,  36  CaL  338,  96  Am.  Dec.  183;  and  in  Mitchell  n 
Qarder,  21  W.  Va.  285,  holding  no  intention  to  abandon  proven  by  mere 
abaence  for  long  period;  Utt  v.  Frey,  106  Gal.  397,  as  to  Water  right, 
holding  no  abandonment  shown  by  facts;  Oreamuno  v.  Uncle  Bam  etCi 
Co.,  1  Kev.  218,  sustaining  various  instructions;  Lakin  v.  Sierra  Buttes 
etc.  Co.,  11  Sawy.  240,  26  Fed.  Rep.  343,  holding  abandonment  of  mining 
claim  not  shown  by  facts;  and  in  Hewitt  v.  Story,  64  Fed.  Rep.  527, 
mling  alitor  as  by  facts;  and  Valcalda  v.  Silver  Peak  Mines,  86  Fed. 
Sep.:  96,  ruling  similarly  as  to  mill  site  locations;  and  in  Hewitt  v. 
Story,  64  Fed.  Rep.  627,  ruling  alitor  as  to  abandonment  of  water  right 
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Cited,  also,  in  note  to  Wyman  v.  Hurlburt,  40  Am.  Dee.  464,  466,  on  gen* 
eral  subject. 

26  Cal.  272-278.    ELLIS  T.  JSAlf&    8.  a  7  OaL  409;  10  Oal.  466. 

New  Trial  will  not  be  ordered  on  appeal  where  evidence  is  conflicting^ 
p.  276. 

Cited  to  same  effect  in  Appeal  of  Piper,  32  CaL  537,  refusing  to  ast 
aside  report  of  commissioners  in  street  widening  proceedings;  Praia* 
y.  Pacific  etc.  Co.,  36  CaL  37,  ruling  similarly  as  to  finding. 

Joint  Judgment  in  Ejectment  maj  be  rendered  when  court  not  n- 
quested  to  distinguish  as  to  separate  claims  of  defendants,  p.  276. 

Cited  to  same  effect  in  Andrews  v.  Carlisle,  20  Colo.  872,  where  defend- 
ants filed  separate  answers  in  suits  afterward  consolidated,  but  did  not 
demand  separate  trials.  Cited,  also,  in  note  to  Winans  y.  Christy,  60 
Am.  Dee.  699,  on  general  subject. 

26  CaL  279-286.    ELLSASSAR  v.  HUNTER.  ♦ 

Motion  for  New  Trial  will  be  denied  when  notice  filed  too  late,  p.  28S. 
Cited  to  same  effect  in  Cooney  y.  Furlong,  66  CaL  522,  where  amended 
notice  filed  after  time  had  elapsed,  no  statement  having  been  filed  pur- 
suant to  first;  Sullivan  y.  St.  Helena,  10  Mont.  140,  where  like  new 
notice  filed  too  late,  specifying  additional  grounds;  and  in  Kent  y. 
Upton,  3  Wyo.  45,  holding  erroneous  an  ex  parte  order  to  extend  time 
for  filing  notice.  Distinguished  in  Bates  v.  Gage,  49  CaL  128,  holding 
time  for  motion  in  equity  ease,  where  verdict  rendered  on  special  issues, 
to  run  from  judgment  of  court. 

16  OkL  286-288.    DANNEBROOS  6.  M.  CO.  v.  ALLMSNT. 

De  Facto  Corporation. — Question  of  incorporation  cannot  be  raised 
eollaterally,  p.  288. 

Cited  to  same  effect  in  People  v.  Frank,  28  Cal.  519,  holding  evidence 
of  de  facto  existence  sufildent  on  trial  for  forging  draft  on  corporation; 
Oroville  etc.  Co.  v.  Plumas  Co.,  87  CaL  361,  and  Bakersfield  etc  Co.  y. 
Chester,  55  CaL  101,  on  point  that  substantial  compliance  with  laws  is 
sufficient  for  de  jure  existence  against  collateral  attack  where  company 
acts  in  good  faith;  Pacific  Bank  y.  De  Ro,  37  CaL  541,  where  question 
raised  as  to  power  of  legislature  to  change  corporate  name  by  special 
aet;  and  in  Society  y.  Cleveland,  48  Ohio  St.  496,  holding  further  aa  to 
retroactive  effect  of  judgment  of  ouster.  Cited,  also,  in  note  to  Hildreth 
v.  Mclntire,  19  Am.  Dec.  67,  on  general  subject. 


26  CaL  288-293.    MORRILL  v.  MORRRL. 

Pleading. — Denial  of  conjunctive  allegation  in 
put  in  issue  all  facta  so  pleaded,  p.  292. 


same  terms  does  not 
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Cited  to  same  effect  in  Landers  ▼.  Bolton,  26  Oal.  416,  as  to  repUeatfon 
denying  conveyance  for  consideration;  and  in  Randolph  ▼.  Harris,  28  OaL 
M7, 87  Am.  Dec.  142,  as  to  assignment  for  Talnable  consideration ;  and  in 
I)ail  T.  Good,  38  Gal.  290,  as  to  ownership  of  cattle  of  certain  value.   . 

28C&L  294-309.    STODDARD  ▼.  TREADWELL.    S.  C.  29  CaL  281. 

Demoner  to  Whole  Complaint  will  be  oyerruled  when  part  of  com* 
plaint  ig  good,  p.  302. 

Cited  to  same  effect  in  dissenting  opinion  in  Clark  ▼.  Smith,  66  OaL 
^  main  opinion  sustaining  demurrer  to  complaint  on  undertaking  for 
^  and  occupation,  based  on  statutory  limitations,  when  suit  later  than 
four  yean  after  affirmance;  and  in  Stafford  ▼.  Western  Union  etc.  Go., 
73  Fed.  274,  where  some  counts  were  good  on  demurrer. 

Complaint  on  Contract  may  allege  it*  according  to  legal  effect  or  in 
haec  verba,  p.  802. 

Cited  to  same  effect  in  Love  t.  Sierra  Nevada  etc.  Go.,  32  Old.  649,  91 
Am.  Dec  603,  holding  further  allegations  as  to  its  effect  surplusage 
when  mconsistent  with  contract  as  set  out  in  full;  Hallock  v.  Jaudin,  ^ 

94  OaL  175,  holding  allegation  as  to  firm  indebtedness  aided  by  note  in-  -J 

wrted  in  complaint;  Joseph  v.  Holt,  87  GaL  253,  holding  further  as  to 
aeeeisity  for  supplementing  contract  by  proper  alleviations  when  set  out  ^^^ 

in  foil;  Murdoek  t.  Brooks,  88  GaL  603,  holding  contract  so  set  out  to  be 
part  of  pleading  and  not  merely  evidence;  Lambert  ▼.  Haskell,  80  GaL 
618,  where  contract  annexed  to  complaint;  concurring  opinion  in  Hi- 
beniia  etc.  Soc.  v.  ThomtcMi,  127  GaL  577,  discussing  ruling  on  prior 
appeal,  117  Gal.  481.  See  Stow  v.  Schiefferly,  120  GaL  612,  as  to  repug- 
nance between  exhibit  and  allegations;  and  in  Quirk  ▼.  Glark,  7  Mont. 
234,  on  same  point;  holding  further  objection  waived  by  failure  to  demur 
(but  see  Penrose  ▼.  Pacific  etc.  Go.,  66  Fed.  Rep.  254,  distinguishing 
main  case) ;  White  v.  Soto,  82  GaL  657,  where  contract  and  its  modifica- 
tion pleaded  according  to  legal  effect;  and  in  Santo  v.  Maynard,  57 
Oonn.  160,  applying  rule  to  pleading  servant's  act  as  act  of  master, 
according  to  legal  effect.  Gase  is  cited,  also,  in  San  Francisco  v.  Gertain  / 
fieal  Estate,  42  GaL  518,  on  point  that  appeal  from  consent  order  will 
not  be  heard,  but  probably  by  mistake  for  Treadwell  v.  Well,  4  GaL 
260. 

Facts  Conatitntittg  ConntexcUim  cannot  be  shown  unless  so  pleaded, 
p.  806. 

Cited  in  note  to  McKyring  v.  Bull,  69  Am.  Dec.  706,  as  to  special 
defenses  generally;  and  to  Woodruff  v.  Gamer,  89  Am.  Dec.  492,  on 
'  point  that  defendant  need  not  set  up  counterclaim.  , 

Prospective  Profits  are  element  of  damage  when  natural  and  first 
effect  of  injury  alleged,  p.  307. 
Cited  to  same  effect  in  Shoemaker  v.  Acker,  116  GaL  245,  as  to  pros* 
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pective  profits  from  fruit  crop.    Cited,  also,  in  note  to  Masterson  ▼. 
Mayor,  42  Am.  Dec.  49,  on  damages  for  breach  of  executory  contracts. 

Counterclaim,  if  existing  at  commencement  of  action,  is  allowable 
even  if  for  unliquidated  damages,  p.  309. 

Cited  to  same  effect  in  Lyon  v.  Petty,  65  Cal.  325,  denying  right  to 
counterclaim  because  barred  at  commencement  of  action.  Cited,  alao^ 
in  note  on  general  subject  to  Van  £pps  v.  Harrison,  40  Am.  Dec.  325, 
as  to  unliquidated  damages,  and  p.  333,  as  to  recoupment  in  actions  for 
work  and  labor. 


26  Cal  309-315.    DEPUY  ▼.  WILLIAMS. 

Failure  to  Perform  Required  Work  on  mining  claim  constitutes 
abandonment  and  subjects  it  to  reappropriation,  p.  313. 

Cited  to  same  effect  in  Kramer  v.  Settle,  1  Idaho,  492,  construing  local 
act.  Cited,  also,  in  note  to  Wyman  v.  Hurlburt,  40  Am.  Dec.  466,  on 
abandonment  of  mining  claims. 

Complaint  of  Ejectme&t  need  not  allege  evidence  as  to  how  defend- 
ants obtained  possession,  p.  314. 

Cited  to  same  effect  in  Reed  v.  Calderwood,  32  Cal.  110,  as  to  plain- 
tiff's acquiring  of  possession,  in  action  to  quiet  title;  McCarthy  ▼. 
Brown,  113  Cal.  20,  holding  findings  in  ejectment,  as  to  right  of  posaea- 
sion,  sufficient;  and  in  Scorpion  etc.  Co.  t.  Marsano,  10  Nev.  378,  on  point 
that  question  of  means  of  plaintifTs  acquiring  possession  is  immaterial 
in  action  to  quiet  title. 

Eyidence  may  be  Rejected  as  irrelevant  where  no  offer  to  show  con- 
nection is  made,  p.  315. 

Cited  to  same  effect  in  Wicks  v.  Smith,  18  Kan.  516,  holding,  however, 
rejection  erroneous  when  testimony  prima  facie  relevant  and  pertinent. 

26  Cal.  316-328.    60DCHAUX  v.  MULFORD.    85  Am.  Dec.  178. 

Notice  of  Motion  for  new  trial  may  be  shown  to  have  been  given,  by 
stipulation  to  statement,  p.  319. 

Cited  to  same  effect  in  Randall  v.  Dnff,  79  Cal.  123,  where  inferred 
from  terms  of  order  denying  motion;  Harrigan  v.  Lynch,  21  Mont.  42, 
holding  notice  waivered  by  presentation  of  amendments  of  statement. 

Fraudulent  Conveyance. — "Actual  and  continue4  change  of  possession" 
defined  and  explained,  p.  322. 

Cited  in  George  v.  Pierce,  123  Cal.  177,  noted  under  Stevens  v.  Irwin, 
15  Cal.  503;  Harkness  v.  Smith,  2  Idaho,  955,  holding  sale  fraudulent 
under  facts  stated;  Harkness  v.  Smith,  3  Idaho,  224,  when  merchant 
sold  stock  to  one  of  creditors,  who  held  chattel  mortgage  on  stock  as 
security  and  sale  made  twenty-five  miles  from  store,  and  no  inventory 
or  e^Lamination  of  stock  made,  and  merchant  continued  to  conduct  busi- 
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Q«88  ezeept  that  he  added  abbreviation  *'^igT"  when  e^gning  letters,  etc., 
^le  was  void  ae  to  creditors;  holding  sales  fraudulent,  Woods  r.  Bugbey, 
29Cal.  472,  476,  as  to  sale  of  kiln  of  bricks;  Bell  v.  McClellan,  67  Cal. 
^,  as  to  sale  of  hay  presses;  Ray  v.  Raymond,  8  Colo.  470,  as  to  trans- 
^^  of  firm  banking  business;  Bassinger  v.  Spangler,  9  Colo.  185,  and 
Howard  v.  Dwight,  8  S.  Dak.  402,  as  to  sale  of  stock  of  goods  in  store; 
Allen  V.  Steiger,  17  Colo.  667,  as  to  sale  of  household  furniture.    Cited, 
also,  holding  sales  legal,  in  Gould  v.  Huntley,  73  Cal.  402,  as  to  sale  of 
Blare;  Claudius  ▼.  Aguirre,  89  Cal.  503,  where  finding  a^rmed  because 
evidence  conflicting;  and  Meads  ▼.  Lasar,  92  Cal.  226,  as  to  sale  of  live- 
stock. 

Fraadulent  Conveyance. — Employment  of  vendor  by  vendee  does  not 
conclusively  show  fraud  in  sale,  p.  324. 

Cited  to  same  effect  in  Goldstein  v.  Nunan,  66  Gal.  644,  holding  such 
employment  only  element  of  proof  for  jury;  Adams  v.  Weaver,  117  Gal. 
48,  where  vendor  of  wheat  was  employed  as  foreman  in  its  harvesting; 
Levy  V,  Scott,  15  Cal.  48,  and  Grady  v.  Baker,  3  Dak.  Ter.  300,  where 
vendor  of  stock  of  goods  was  employed  as  salesman;  Rosenbaum  v. 
Hayes,  10  N.  Dak.  324,  noted  under  Montgomery  v.  Hunt,  6  Gal.  366;  ^^ 

O^ra  V.  Lowry,  6  Mont.  437,  where  vendor  of  horse  and  wagon  was 
employed  as  driver;  Dodge  v.  Jones,  7  Moat.  132  (bat  see  dissenting 
opinion  136,  141,  146),  where  vendors  of  horses  on  range  were  employed 
to  take  charge  of  them;  Gray  v.  Sullivan,  10  Nev.  424,  applying  rule  to 
employment  of  servant  of  vendor  of  horses  and  wagons;  Ewing  v. 
Merkley,  3  Utah,  413,  where  vendor  of  saloon  (under  bill  of  sale  with 
verbal  defeasance)  was  employed  as  barkeeper;  and  in  Everett  v. 
Taylor,  14  Utah,  246,  where  vendor  of  wool  was  employed  to  hold  and 
sell  it  Cited,  also,  in  note  on  general  subject  to  Stevens  v.  Irwin,  76 
Am.  Dec.  604,  and  to  Claflin  v.  Rosenberg,  97  Am.  Dec.  344. 

Chattel  Mortgage  is  not  void  which  creates  trust  as  to  surplus  after 
payment  of  debt,  p.  326. 

Dittingoished  in  Catlin  v.  Currier,  1  Sawy.  12,  6  Fed.  Gas.  302,  hold- 
ing such  mortgage  void  because  of  agreement  that  property  should  re- 
main in  hands  Qf  mortgagor  and  proceeds  applied  to  his  own  use. 

86  OaL  328-336.     VALENCIA  y.  BERNAL. 

Encvter  da  Son  Tort — Heirs  eannot  recover  distributive  shares  from 
Pencils  taking  possession  of  estate  under  and  for  widow,  p.  336. 

Cited  in  Bowden  v.  Pierce,  73  CaL  463,  on  point  that  such  oMce  is  not 
recognized  under  CaHfomia  probate  law. 

26  Cal.  336  361.    PEOPLE  v.  MORRILL. 

I'UHs  below  Oxdinary  Hig^  Water  Mark  belong  to  state  by  virtue  of 
Ite  aovereignty,  p.  864, 
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Cited  to  same  effect  in  Rondell  v.  Fay,  32  Cal.  363,  construing  state 
patent;  Taylor  ▼.  Underhill,  40  Cal.  473,  on  point  that  snch  lands  are  not 
"swamp  and  oyerHowed" ;  Kimball  t.  MaePherson,  46  Cal.  107,  on  point 
that  sand  beach  on  ocean  shore  between  high  and  low  water  marks  is 
not  salable  under  Stats.  1867-68,  p.  514;  Upham  ▼.  Hosking,  62  OaL 
268,  259,  ruling  similarly  as  to  said  act,  but  holding  sale  validated  by 
Stats.  1871-72,  p.  587;  Wright  v.  Seymour,  69  Cal.  126,  on  point  that  snch 
land  does  not  pass  under  United  States  patent  unless  sudi  intent  clear- 
ly appears;  and  in  Elliott  t.  Stewart,  15  Oreg.  261,  defining  <^de  lands* 
and  holding  those  in  suit  not  included  in  term. 

''Swamp  and  Overflowed  Land^''  under  Arkansas  Act,  includes  ''salt. 
marsh  land,"  p.  855. 

Cited  to  same  effect  in  Rondell  v.  ¥b>j,  82  CaL  364,  construing  state 
patent;  in  Tubbs  ▼.  Wilhoit,  73  Cal.  67,  on  point  that  term  does  not  In- 
elude  lands  subject  to  periodical  overflow,  but  cultivated. 

State  Patent  to  land  bounded  by  sea,  etc.,  extends  to  high  water 
mark,  p.  356. 

Cited  to  same  effect  in  Heckmari  v.  Swett,  99  Cal.  307,  construing  pat- 
ent to  swamp  land. 

Injunction. — Owner  of  land  (the  state)  may  restrain  removal  of  as- 
phalt deposits  thereon,  p.  360. 

Cited  to  same  effect  in  More  v.  Massini,  32  CaL  594.  Cited  in  Rich- 
ards V.  Bower,  64  Cal.  64,  as  to  threatened  trespass  and  waste,  although 
insolvency  of  defendant  not  alleged. 

Parties  in  Equity  should  include  all  persons  interested  in  subject 
matter,  p.  360. 

Cited  in  Daly  v.  Ruddell,  137  Cal.  674,  sustaining  joinder  of  pl&intiflfa 
in  action  affecting  water  rights;  Wilson  v.  Castro,  31  Cal.  427,  holding  no 
misjoinder  of  defendants  in  action  to  declare  and  enforce  constmctiTe 
trust;  Baines  v.  West  Coast  etc.  Co.,  104  Cal.  8,  ruling  similarly  as  to 
plaintiffs  in  creditors'  bill;  in  Fairbanks  v.  San  Francisco  etc  Co.,  lift 
Cal.  583,  as  to  joinder  as  plaintiffs  of  owner  and  insurer  in  action  for 
negligently  setting  flre  to  property.  Cited,  also,  in  Torrent  v.  Hamilton, 
95  Mich.  161,  deflning  multifariousness  and  holding  each  case  to  depend 
on  own  facts  as  to  sufficiency  of  pleading  in  this  respect. 

Demurrer  to  entire  bill  will  be  overruled  when  bad  as  to  part  of  bill, 
p.  361. 

Cited  in  Jones  v.  Iverson,  131  Cal.  104,  but  sustaining  special  de- 
murrer as  to  parts  of  complaint  when  specifically  attached;  Althof  ▼. 
Conheim,  38  Cal.  234,  99  Am.  Dec.  364,  on  point  that  prayer  of  com- 
plaint is  not  subject  to  demurrer,  and  in  Evans  v.  Fall  River  Co.,  9  8. 
Dak.  135,  on  point  that  joint  demurrer  will  be  overruled  when  complaint 
is  good  as  to  any  of  defendants  joining  in  it. 
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26  Cal.  361-371.    LXHT  y.  SHSAS. 

Bar  of  Statute  in  foreclosure  is  not  extended  as  to  subsequent  mort- 
gagee by  acknowledgment  by  mortgagor,^  p.  369. 

Cited  to  same  effect  in  Barber  ▼.  Babel,  36  CaL  20  (cited  in  Jenkins 
Y.  Sinmions,  37  Kan.  508),  as  to  execution  of  new  note  by  husband  [oo- 
mortgagor]  on  homestead;  Sichel  v.  Carrillo,  42  Cal.  503,  as  to  failure 
to  present  claim  against  husband's  estate  on  note  to  secure  which  wife 
had  mortgaged  her  separate  property;  Wood  y.  Goodfellow,  43  Cal.  188, 
as  to  effect  of  absence  of  mortgagor  on  subsequent  holders  or  encum- 
brancers; Jeffers  y.  Cook,  58  CaL  151,  on  point  that  subsequent  grantees, 
not  made  parties  to  foreclosure  suit  until  barred,  may  plead  statute  in 
bar  of  suit  as  to  them;  Schmucker  y.  Sibert,  18  Kan.  110,  26  Am.  Rep. 
769,  as  to  effect  on  grantee  of  part  payment  by  mortgagor  after  bar; 
Hill  y.  HiUiard,  103  N.  C.  39,  as  to  effect  on  subsequent  mortgagee  of 
mortgagor's  promise  not  to  plead  statute;  Cason  y.  Chambers,  62  Tex. 
307,  where  chattel  mortgagor  renewed  mortgage  by  new  note  after  sale 
made  after  bar;  and  in  Gruner  y.  Weston,  66  Tex.  217,  applying  rule 
to  assertion  by  grantee  of  loss  or  extinguishment  of  judgment  lien; 
Baymond  y.  Bales,  26  Wash.  499,  partial  payment  by  mortgagor  on  /  : 

mortgage  debt  does  not  extend  limitations  as  against  judgment  creditor 
of  mortgagor  who  has  bought  in  mortgaged  premises  under  execution;  '^^ 

Oeorge  y.  Butler,  26  Wash.  463,  absence  of  mortgagor  from  state  will  not  ^ 

suspend  limitations  where  he  has  parted  with  interest  in  premises  to 
subsequent  resident  grantee.  Distinguished  in  Ward  y.  Waterman,  85 
GU.  507,  holding  assertion  of  mistake  to  be  personal  under  facts  stated. 
Cited,  also,  in  note  to  McCarthy  y.  White,  82  Am.  Dee.  757,  as  to  right 
of  subsequent  mortgagee  to  assert  bar. 

Aetion  to  Foredoae  Mortgage  is  barred  as  to  subsequent  mortgages, 
in  four  years  from  its  maturity,  p.  369. 

Gtted  to  same  effect  in  Siter  y.  Jewett,  33  CaL  97»  as  to  bar  of  grantee 
ef  mortgagee. 

26  CU.  872-387.    FBSS7  t.  AMB& 

Act  is  SepeaM  by  passage  of  repugnant  ael  on  same  subjeet,  p. 
682. 

Cited  to  same  effect  in  In  re  Ifitehell,  120  CaL  887,  holding,  howeyer, 
sseond  act  not  so  repugnant. 

CoBcmxeiit  JvxisdictioB  of  District  Court  extends  to  issuance  of  writs 
of  mandate,  ete.,  p.  888. 

Cited  to  same  effect  in  Cariaga  y.  Dryden,  30  Cal.  246,  as  to  mandate, 
irrespectiye  of  amount  inyolyed;  Courtwright  y.  Bear  River  etc.  Co.,  30 
CaL  683,  584,  685  (cited  in  Robinson  y.  Fair,  128  U.  8.  83),  on  point  that 
such  concurrent  jurisdiction  extends  to  actions  to  abate  nuisance; 
Knowles  y.  Tates,  31  CaL  90,  discussing  appellate  jurisdiction  of  sa- 
Notes  CaL  Rep.— 84 
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preme  court  in  contested  election  casea^  State  y.  McCullough,  8  Ner. 
216,  as  to  jurisdiction  of  supreme  court  to  issue  mandamus  in  exercise 
of  original  jurisdiction;  dissenting  opinion  in  Rosenbaum  v.  Bauer,  120 
U.  S.  462,  main  opinion  denying  power  of  United  States  circuit  court  to 
issue  mandamus  except  as  ancillary  relief;  and  in  Robinson  v.  Fair,  128 
U.  S.  80,  81,  affirming  jurisdiction  of  probate  courts  in  partition  suit 
among  heirs  after  distribution  of  estate.  Cited,  also,  in  note  to  Conant 
Y.  Conant,  70  Am.  Dec.  724,  on  jurisdiction  of  supreme  court. 

26  Cal.  387-393.    WALLACE  ▼.  MOODY. 

Recording  Act  of  i860,  page  357,  effected  constructive  notice  of  all 
deeds  then  recorded,  whether  properly  so  or  not,  p.  391. 

Cited  in  McMinn  v.  O'Connor,  27  CaL  246,  holding  certified  copy  of 
such  record  admissible  in  evidence  without  accounting  for  loss  of  ori^ 
inal;  and  in  note  to  Ludlow  v.  Gill,  1  Am.  Dec.  095,  as  to  effect  of  re- 
cording acts  generally. 

26  CaL  393-420.    LANDERS  v.  BOLTON.    S.  C.  27  OtL  104. 

Certificate  of  Acknowledgment  is  prima  fade  correct  but  may  be  re- 
butted, p.  406. 

Cited  In  Albany  etc.  Bank  v.  McCarty,  149  K.  Y.  80,  as  to  nature  of 
proof  necessary  to  rebut.  Distinguished  In  Hitz  v.  Jenks,  123  U.  8.  306, 
holding  married  woman's  acknowledgment  conclusive  except  for  fraud, 
under  local  practice;  and  cited  in  Homeopathic  etc.  Co.  y.  Marshall, 
32  N.  J.  Eq.  110,  to  same  effect,  when  in  favor  of  bona  fide  purchaser 
for  value. 

Certified  Copy  of  Recorded  Deed  is  admissible  under  Act  of  1800, 
though  not  entitled  to  record,  p.  407. 

Cited  to  same  effect  in  McMinn  v.  G'Coimot,  27  CaL  245  (cited  in 
McMinnn  v.  Whelan,  27  CaL  310),  as  to  deed  acknowledged  before  con- 
sular agent;  Farmers'  Exchange  Bank  v.  Purdy,  130  Cal.  467,  on  point •^ 
that  mortgage  is  valid  between  parties  without  acknowledgment. 

Married  Woman's  Deed  is  void  when  not  acknowledged  in  statutory 
form,  p.  408. 

Cited  to  same  effect  in  dissenting  opinion  in  Reis  v.  Lawrence,  63  CaL 
139,  main  opinion  holding  her  estopped  by  facts  as  to  deed  executed  as 
feme  sole;  and  in  Wambole  v.  Foote,  2  Dak.  Ter.  28^  holding  facts  nee- 
essary  to  be  stated  in  certificate.  Cited,  also,  in  note  to  Livingston  v. 
Kettelle,  41  Am.  Dec.  179,  183,  as  to  married  woman's  acknowledgments; 
•Stillwell  V.  Adams,  29  Ark.  363,  where  certificate  did  not  recite  privy 
examination. 

Handwriting  of  Subscribing  Witness  need  not  be  proved  when  he  is 
beyond  jurisdiction  of  court,  except  when  attestation  is  req^ired  by  law, 
p.  409. 
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Gitod  in  note  on  general  subject  to  Valentine  ▼.  Piper,  33  Am.  Dec 
723. 

Documents  are  "introduced  in  evidence"  when  offered  and  not  object- 
ed to,  p.  414. 

Cited  to  same  effect  in  Wright  v.  Roseberry,  81  Cal.  93,  holding  pa- 
pers introduced,  under  facts. 

Denial  of  Conjunctive  AUegatioii  is  insufficient  unless  each  element 
•eparately  denied,  p.  417. 

Cited  to  same  effect  in  More  ▼.  Del  Valle,  28  Cal.  172,  as  to  answer 
ifl  forcible  entry  suit.  Fish  ▼.  Redington,  31  Cal.  194,  where  complaint 
wftB  verified;  Dall  v.  Good,  38  Cal.  290,  as  to  possession  of  property  of 
stated  value;  Scovill  v.  Barney,  4  Oreg.  290,  as  to  allegations  of  mental 
capacity;  Rock  S.  etc.  Co.  ▼.  S.  L.  etc.  Assn.,  7  Utah,  162,  holding  denial 
inrafBcient  as  being  a  negative  pregnant. 

Sufficiency  of  Replication  to  deny  allegations  of  answer,  p.  417. 

Approved  in  Davenport  v.  Dose,  40  Or.  339,  where  answer  denied  al- 
legations of  complaint  "except  as  hereinafter  alleged,"  and  stated  that 
plaintiff  was  employed  to  ship  grain,  conceded  that  certain  sum  due  /^. 

him  ae  commission  and  set  up  counterclaim,  it  was  error  to  nonsuit. 

Pleading  Must  be  Construed  most  strongly  against  pleader,  p.  418. 

CSted  in  Thompson  v.  Lynch,  29  GaL  191,  as  to  allegations  of  execu- 
tion of  deeds;  dissenting  opinion  in  Burke  v.  McDonald,  2  Idaho,  319,  as 
to  allegations  of  possession. 

Recording  Act. — ^"Bona  fide  purchaser"  does  not  include  one  having 
constructive  notice  of  prior  conveyance  from  possession,  p.  419. 

Cited  to  same  effect  in  Bell  v.  Pleasant,  145  Cal.  413,  in  action  to  can- 
cel deeds,  when  plaintiff  asserts  title  under  prior  unrecorded  deed,  and 
defendant  claims  under  recorded  deeds  resting  on  subsequent  recorded 
deed  from  plaintiff's  grantor,  under  grantee  took  not  title  as  such,  bur- 
den is  on  defendant  to  show  he  was  bona  fide  purchaser;  Lawton  v. 
Gordon,  34  Cal.  38,  91  Am.  Dec.  672,  as  to  fraudulent  conveyance;  Pell 
V.  McEIroy,  36  Cal.  272,  as  to  notice  by  adverse  possession,  as  relating 
to  vendor's  lien ;  Randall  v.  Duff,  79  CaL  127,  as  to  purchase  under  fore- 
closure decree  where  title  deraigned  through  agent's  invalid  sale;  and 
in  Gale  v.  Shillock,  4  Dak.  Ter.  196,  as  to  extent  of  holding  when  entry 
made  under  color  of  title.  Cited,  also,  in  note  Hunter  v.  Watson,  78 
Am.  Dec.  549,  on  possession  as  notice  of  title;  Anthony  v.  Wheeler,  17 
Am.  St.  Rep.  290,  defining  bona  fide  purchaser;  and  in  SiUyman  v.  King, 
36  Iowa,  214,  215,  on  same  point  as  to  priority  under  recording  act. 

Possession  of  Tenant  is  notice  of  his  landlord's  title,  p.  419. 
Cited  to  same  efiect  in  Thompson  v.  Pioche,  44  Cal.  516;  and  in  Coaiaa 
▼.  McDowell,  Iff  Neb.  189. 
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Deed  to  Married  Woman  for  money  consideration  presomptiTely 
creates  common  property,  p.  420. 

Cited  to  same  effect  in  Schuyler  y.  Broughton,  70  Gal.  283,  holding 
property  partly  separate  and  partly  community.  Cited,  also,  in  note  on 
general  subject  to  Meyer  v.  Kinser,  73  Am.'  Deo.  543;  Cooke  ▼.  Bremond, 
86  Am.  Dec.  637;  and  to  Shaw  v.  Hill,  96  Am.  Dec  423. 

Community  Pxoperty  is  subject  to  husband's  control,  sTen  if  oonrey- 
ance  taken  in  wife's  name,  p.  420. 

Cited  to  same  effect  in  Tohnan  ▼.  Smith,  86  CaL  283,  as  to  mortfsag* 
by  husband,  and  holding  further  property  to  be  community,  under  fact*; 
and  in  Hearfield  v.  Bridges,  75  Fed.  Rep.  49,  as  to  same  power,  and  hold- 
ing further  as  to  effect  of  amendment  of  1891  to  the  CMX  Code,  section 
172. 

26  G^L  420-436.    MAOSAW  ▼.  McGLYHIT. 

Executor  may  be  ordered  to  pay  in  gold  coin  an  established  einlin 
against  estate,  p.  430. 

Cited  to  same  effect  in  dissenting  opinion  in  Fox  ▼.  lifinor,  32  OaL 
127,  130,  main  opinion  holding  erroneous  a  judgment  payable  in  gold 
eoin  against  sureties  on  guardian's  bond;  and  In  In  re  Den,  39  CaL  70^ 
on  point  that  where  executor  has  receiyed  gold  he  may  be  ordered  to  pay 
creditors  in  gold;  aUter  when  receiying  currency. 

Probate  Claim,  When  Allowed  and  Approved,  becomes  qualified  judg- 
ment only,  p.  431. 

Cited  in  Morton  y.  Adams,  124  Gal.  232,  71  Am.  St.  Rep.  56,  quoting 
Estate  of  Glenn,  74  Gal.  568;  Estate  of  Glenn,  74  Gal.  568,  on  point  that 
claim  draws  interest  from  allowance;  and  in  In  re  Monillerat's  Estate,  14 
Mont.  251  (but  see  260),  on  point  that  allowance  does  not  protect  claim 
from  disallowance  on  hearing  of  account.  Cited,  also.  In  note  to  Moore 
y.  Hillebrant,  65  Am.  Dec.  123,  on  general  subject. 

26  CaL  436-447.    LEONARD  y.  TOWNSEND. 

Judgment  may  be  rendered  against  married  woman,  for  costs,  in  no- 
tion wherein  she  is  a  plaintiff,  p.  443. 

Cited  in  Buford  y.  Adair,  43  W.  Va.  216,  64  Am.  St.  Rap.  868,  noted 
under  Maclay  y.  Loye,  25  Gal.  367;  note  on  general  subject  to  Caldwell  ▼. 
Walters,  55  Am.  Dec.  608;  at  609,  as  to  yalidity  of  sale  under  sach 
judgment;  and  to  Maclay  y.  Loye,  85  Am.  Dec  144,  as  to  powers  of  mar- 
ried women  generally. 

26  Gal.  447-455.    WHITNEY  y.  BUCKMAN. 

Order  Appointing  Receiver  cannot  be  reyiewed  on  appeal  from  order 
after  final  judgment  directing  him  to  pay  oyer  certain  moneys,  p.  464. 
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Cited  in  San  Jom  Bank  v.  Bank  of  Madera,  121  Cal.  546,  and  die- 
tiogaiflhed  as  baaed  on  prior  statute;  and  see  note  to  Cameron  v.  Groye- 
lind  etc  Co.,  72  Am.  St.  Rep.  39,  68,  on  appointment  of  receiyers,  as  to 
other  points  in  main  case;  Smith  y.  White,  62  Neb.  61. 

DistinguiBhed  in  Kmeric  y.  Alvarado,  64  CaL  623,  holding  order  ap- 
pointing receiyer  in  partition  suit  not  appealable.  Cited,  also,  in  note 
to  Gortleyeu  y.  Hathaway,  64  Am.  Dec.  405,  on  appointment  of  receiyers 
in  ejectment  suit. 

M  Gal  455-47a    (Be)  MBRLB  ▼.  MATHSWS. 

Erron  which  Canae  no  Injury  to  appellant  will  not  authorise  rerersa], 

p.  407. 

Cited  to  same  effect  in  Hoag  y.  Pierce,  28  Gal.  192,  as  to  admission  of 
evidence;  Phipps  t.  HuUy,  18  Ney.  140,  in  similar  ease. 

Contracts  of  Sale  of  Realty  Under  Meadcan  Law.— Bequisites  stated 
ud  diflcoeted,  p.  468. 

Cited  m  lick  t.  Diaz,  80  Cal.  78,  holding  insufficient  a  certificate  of 
renTineiation  by  joint  gprantee  from  alcalde;  Schmitt  y.  Gioyanari,  43  CaL  /^^ 

624,  and  Steinbach  y.  Stewart^  11  Wall.  678,  on  point  that  conyeyanoe 
need  not  express  consideration;  and  in  Maxwell  etc.  Co.  y.  Dawson,  151  '! 

U.  8.  596.  on  point  that  contract  must  be  in  writing.  \^ 

Alien  Grantee  From  Mexican  Owner  acquired  good  title  under  Mezi- 
ean  Uw,  subject  only  to  proceeding  by  denouncement,  p.  474. 

Cited  to  same  effect  in  Bacouillat  y.  Sanseyain,  32  Cal.  386,  as  to  pur* 
chase  by  and  descent  to  nonresident  aliens;  McNeil  y.  Polk,  57  Cal.  324» 
u  to  Tight  of  aliens  to  inherit;  Williams  y.  Bennett,  1  Tex.  Ciy.  App. 
f07;  Hanunekin  y.  Clayton,  2  Woods,  839,  11  Fed.  Cas.  376;  and  in 
ntfllips  y.  Moore,  100  U.  S.  211,  as  to  deed  to  atien  of  land  in  Texas, 
wMZe  under  Mexican  rule. 

tt  Qal.  479-614.  CAPBSTOR  ▼.  SCHMIDT.  Q.  C.  85  Am.  Dee.  187,  and 
iiote20a 

Judgment  may  be  pleaded  in  bar  between  parties  and  priyies  as  to 
Batten  directly  passed  upon,  p.  408. 

Cited  to  same  effect  in  Garwood  y.  Garwood,  29  Cal.  521,  as  to  ques- 
tion of  birth,  when  inyolyed  in  order  of  probate  court  appointing  ad- 
ministrator; Jackson  y.  Lodge,  36  Cal.  88,  as  to  character  of  conyeyance, 
when  pleaded  as  payment  in  action  on  note,  in  Young  y.  Brehe,  19  Ney. 
382,  3  Am.  St.  Rep.  894,  as  to  deliyery  of  deed  when  so  pleaded;  and  in 
B«ed  ▼.  Cross,  116  Cal.  484,  as  to  question  of  fraud  in  execution  of 
mortgage,  in  action  in  relation  to  mortgage;  and  in  Glen  y.  Sayage,  14 
Oreg.  573,  as  to  matters  pleaded  in  first  action,  though  withdrawn  from 
juy  on  trial.  Cited,  also,  in  note  on  general  subject,  to  Betts  y.  Starr, 
13  Am.  Bee.  99;  Agnew  y.  McBhoy,  48  Am.  Dec.  775;  Doty  y.  Brown,  58 
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Am.  Dec.  356,  as  to  evidence  to  show  identity  of  issues;  Venable  ▼• 
Dutch,  1  Am.  St.  Hep.  264;  and  German  etc.  Co.  y.  Shallcross,  30  Am. 
St.  Rep.  755. 

Judgment  is  Not  Estoppel  nor  res  judicata  as  to  matters  only  col- 
laterally involved,  p.  494. 

Cited  in  Graves  v.  Hebbron,  125  OaL  403,  404,  405,  but  holding  prior 
judgment  an  estoppel  when  extrinsic  evidence  showed  that  issues  in- 
volved were  the  same;  Mayberry  v.  Alhambra  etc.  Co.,  125  Cal.  460,  hold- 
ing prior  judgment  not  res  judicata  as  to  construction  of  contract; 
Lillis  V.  Emigrant  etc.  Co.,  95  Cal.  559,  as  to  extent  of  prescriptive  right 
pleaded;  and  in  Hall  v.  Susskind,  109  Gal.  206,  as  to  property  in  second 
action  not  included  in  first.  Cited,  also,  in  note  on  general  subject^  to 
King  v.  Chase,  41  Am.  Dec.  682. 

Judgment  in  Ejectment  is  conclusive  as  to  parties  or  privies  as  to  all 
matters  in  issue  and  passed  upon,  p.  494. 

Cited  to  same  eflfect  in  Marshall  y.  Shafter,  32  CaL  188,  197,  199,  200, 
as  to  title  of  parties;  Satterlee  v.  Bliss,  36  CaL  514,  as  to  right  of  pos- 
session, and  holding  further  as  to  definition  of  'privies";  Avery  v.  Su- 
perior Court,  57  Cal.  249,  as  to  title,  holding  right  to  recover  rent  con- 
cluded thereby;  McClellan  v.  Hurd,  21  Colo.  200,  as  to  title  on  question 
of  jurisdiction  of  court;  Elizabethport  etc  Co.  v.  Whitlock,  37  Fla.  224, 
as  to  title,  applying  rule  to  purchaser  pendente  lite;  Bazille  v.  Murphy, 
40  Minn.  50,  as  to  defenses,  pleadable  but  not  pleaded;  Sherman  y. 
Dilley,  3  Nev.  26,  discussing  general  rule  at  common  law;  Barrell  y. 
Title,  etc.  Co.  27  Oreg.  82,  85,  as  to  title  and  right  to  possession,  hold- 
ing further  such  estoppel  to  date  only  from  rendition  of  judgment;  and 
in  Hayner  y.  Stanly,  8  Sawy.  219,  13  Fed.  Rep.  221,  as  to  title  under  and 
effect  of  deed.  Distinguished,  holding  judgment  not  estoppel,  in  Vance  y. 
dinger,  27  CaL  359,  as  to  plea  of  another  action  pending,  where  second 
action  was  not  shown  to  embrace  same  issues  or  property;  Mahoney 
V.  Van  Winkle,  33  Cal.  459,  as  to  new  title  acquired  since  first  judgment; 
and  on  same  point  in  Thrift  v.  Delaney,  69  Cal.  191;  Johnson  v.  Vance, 
86  Cal.  113,  where  different  property  involved  and  ouster  as  to  second 
occurred  after  first  judgment;  Boyle  v.  Wallace,  81  Ala.  355,  under  local 
statute  (but  see  Carlisle  v.  Killebrow,  89  Ala.  834);  and  ia  Starr  v. 
Stark,  2  Sawy.  620,  22  Fed.  Gas.  1122,  where  cause  of  action  in  second 
suit  was  included  in  one  count  of  first  complaint  but  court  refused  to 
consider  issue.  Cited,  also,  in  note  on  general  subject  to  Oetgen  v.  Ross, 
95  Am.  Dec.  472;  Lea  v.  Lea,  96  Am.  Dec.  785;  Davidson  v.  Morrison,  9 
Am.  St.  Rep.  304;  and  to  Hentig  v.  Redden,  26  Am.  St.  Rep.  96. 

26  CaL  514-527.    MOORE  y.  MURDOCE. 

Grounds  of  Motion  for  New  Trial  will  not  be  considered  on  appeal 
when  not  specified,  p.  524. 

Cited  to  same  effect  in  Brown  y.  Warren,  16  Nev.  232,  holding  suf- 
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fident,  however,  specification  of  error  in  motion  for  nonsuit.  Cited, 
also,  in  note  to  Wixon  v.  Water  etc.  Co.,  85  Am.  Dec.  78,  upon  unaa- 
signed  errors. 

HonsQit  Will  Not  be  Granted  unless  verdict  for  plaintiff  on  same 
facts  would  have  been  set  aside,  p.  525. 

Cited  in  note  on  general  subject  to  Mateer  v.  Brown,  52  Am.  Dec 
312. 

Pleading  of  Ownership  should  not  allege  evidentiary  facts  from  which 
it  might  be  inferred,  p.  524. 

Cited  in  Weinberger  v.  Weidman,  134  Cal.  601,  on  point  that  allega- 
tions of  evidence  are  not  admitted  by  failure  to  deny;  Siter  v.  Jewett, 
33  Cal.  96,  on  point  that  failure  to  deny  facts  showing  deraignment  does 
not  admit  them;  Wormonth  v.  Hatch,  33  OaL  128,  ruling  similarly  as  to 
endentiary  facta  showing  indebtednesa;  Thomas  v.  Desmond,  63  Cal. 
427;  as  to  like  allegations  of  wife's  right  to  property  as  sole  trader. 
Cited,  also.  In  Foren  v.  Dealey,  4  Greg.  94,  on  point  that  answer  is  suf- 
ficient when  raising  issue  aa  to  nltimate  facts  resulting  from  evidence. 

'Chattel  Mortgage"  includes  sale  made  to  secure  indebtedness,  p.  524. 
Cited  to  same  effect  in  Dunman  ▼.  Coleman,  59  Tex.  204,  holding  trans- 
action a  chattel  mortgage. 

9 

Sunday  Contracts  are  valid  except  in  instances  prohibited  by  statute, 
p.  526. 

Cited  to  same  effect  in  Roberts  v.  Barnes,  127  Mo.  416,  48  Am.  St.  Rep. 
646,  sustaining  trust  deed  so  made;  and  in  More  v.  Clymer,  12  Mo.  App. 
17,  ruling  similarly  as  to  note.  Cited,  also,  in  note  on  general  subject 
to  Coleman  y.  Henderson,  12  Am.  Dec.  292. 

Mortgagee  of  Chattels  in  possession  cannot  be  deprived  of  possession 
bj  officer  holding  attachment  against  mortgagor,  p.  626. 

Cited  to  same  effect  in  Berson  v.  Nunan,  63  Cal.  552,  and  in  Hillman 
T.  Pollock,  47  Mo.  App.  209,  where  mortgage  recorded  though  possession 
not  changed;  Everett  v.  Buchanan,  2  Dak.  Xer.  264,  discussing  change 
by  local  law  of  rule  that  title  passed  by  chattel  mortgage;  Conwell  v. 
Lawrence,  46  Kan.  86,  refusing  to  revoke  permission  giveit  mortgagee  to 
mxe  receiver  who  had  taken  possession  of  chattels;  and  in  Adone  v. 
Seeligson,  54  Tex.  600,  applying  rule  to  pledge  where  only  bills  of  lading 
had  been  assigned.  Cit^,  also,  in  note  to  Savacool  ▼.  Boughton,  21  Am. 
Dec  208,  as  to  seizure  of  wrong  property. 

26  Ckl.  527-534.      MORTON  v.  SOLAMBO  ETC.  CO. 

Local  Mining  Cuatoms  and  Usages  are  valid  as  to  manner  of  aoqold- 
tion  of  claims,  p.  532. 

Cited  to  same  effect  in  St.  John  v.  Kidd,  26  Cal.  272,  holding  claim 
forfeited  by  failure  to  comply  with  such  rules.    Cited,  also,  in  note  to 
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McGlintock  ▼.  Bryden,  63  Am.  Dec.  93,  as  to  miners'  rl^ts;  and  at  p. 
104  as  to  general  subject  of  local  rules. 

Location  Notice  cannot  be  changed  without  consent  of  all  locators 
even  if  some  did  not  know  of  location  when  notice  posted,  p.  584. 

Cited  to  same  effect  in  Thompson  y.  Spray,  72  Cal.  530,  and  Rush  t. 
French,  1  Ariz.  Ter.  150,  holding  persons  named  in  first  notice  unaffected 
by  filing  amended  notice  omitting  their  names;  and  at  p.  532,  and  Rush 
F.  French,  1  Ariz.  Ter.  150,  151,  on  point  that  right  vests  on  posting 
even  if  agent  making  same  was  then  unauthorized;  Moore  v.  Hamerstag, 
100  Cal.  124,  on  point  that  notice  of  location  may  be  made  in  name,  of 
another  than  actual  locator;  and  in  Schultz  v.  Eeeler,  2  Idaho,  309,  on 
point  that  location  may  be  initiated  by  agent. 

Notice  Locating  Claims  under  mining  customs  cannot  be  changed  so 
as  not  to  include  others  designated  in  notice,  p.  684* 

Approved  in  Dunlap  v.  Pattison,  4  Idaho,  476,  an  agent  may  do  STerj- 
thing  necessary  'to  perfect  mining  location,  ineluding  making  of  affidavit 
required  by  Revised  Statutes,  section  3104. 

26  Cal.  535-546.    HATES  v.  JOSEPHL 

Snxety  is  Discharged  by  tender  to  creditor  of  amount  due,  notwith* 
standing  his  refusal  to  accept,  p.  541. 

Cited  in  Daneri  v.  Gazzola,  139  Cal.  418,  holding  surety  released  under 
facts  stated;  Curiae  y.  Packard,  20  CaL  108,  as  to  tender  by  principals  in 
bond  to  sheriff  to  release  attachment;  Solomon  v.  Reese,  84  Cal.  36^ 
holding  further  as  to  right  of  surety  to  recover  back  moneys  deposited 
as  indenmity  to  another  surety;  Sharp  v.  Miller,  67  CaL  417,  as  to 
tender  by  sureties  on  appeal  bond;  O'Connor  v.  Braly  (Morse),  112  OaL 
35,  36,  37,  53  Am.  St.  Rep.  157,  159,  as  to  tender  by  makers  of  accom- 
modation note  given  as  collateral  security;  White's  Admr.  v.  Life  Assn., 
63  Ala.  429,  35  Am.  Rep.  51,  as  to  tender  by  administratrix  of  deceased 
principal;  and  in  Spurgeon  v.  Smitha,  114  Ind.  456,  as  to  tender  by  prin- 
cipal on  note,  together  with  acceptance  of  part  payment. 

Surety  Cannot  Recover  from  principal  until  he  has  paid  debt,  pw 
643. 

Cited  to  same  effect  in  California  etc  Co.  v.  Armstrong,  8  Sawy.  629» 
17  Fed.  Rep.  220,  as  to  right  of  tenant  under  covenant  to  repair  to  re- 
cover from  tort  feasor  unless  repairs  made  or  paid  for  by  tenant. 

Mortgage  is  not  Discharged  by  tender,  when  made  after  day  of  ma- 
turity of  debt,  p.  546. 

died  to  same  effect  in  Mahler  v.  Newbauer,  82  Cal.  171,  01  Am.  Deo. 
572;  and  in  Ketchum  v.  Crippen,  37  CaL  226,  discussing,  bat  not  decid- 
ing, question.  Cited,  also,  in  note  to  Eortright  ▼•  Oady,  78  Am.  I>sa. 
160,  on  general  subjeet 
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26  OaL  546-677.    FULLER  ▼.  FEROUSON. 

Separate  Property. — ^Mexican  grant  to  husband  became  his  separate 
property,  p.  564. 

Cited  to  same  effect  in  Hood  v.  Hamilton,  33  Cal.  702,  as  to  ooloniza- 
tioii  grant;  Morgan  v.  Lones,  80  Cal.  319,  applying  principle  to  grant  to 
wife  under  Town  site  Act,  even  where  husband  had  used  his  funds  for 
obtaining  of  patent.    Cited  also  (from  p.  567)  in  Board  v.  Hayden,  4 
Wash.  272,  31  Am.  St.  Rep.  926,  on  point  that  spouses  cannot  form  part- 
nership.   Cited,  also,  in  note  to  Rouquier  v.  Rouquier,  16  Am.  Dec.  187, 
BB  to  nature  of  public  grant  to  one  spouse;  and  to  Cooke  ▼.  Bremond,  86 
Am.  Dec.  628,  629,  defining  community  property;  630,  as  to  public  grant; 
632,  as  to  increase  of  separate  property;  634,  as  to  effect  of  expenditure 
of  labor  on  separate  property;  635,  as  to  nature  of  wife's  earnings;  and 
643,  as  to  conveyances  from  husband  to  wife. 

26  OO.  577-581.    MAU6S  ▼.  HERINOHI. 

Pledged  Property  may  be  sold  after  default  and  niit  brought  there- 
after for  deficiency,  p.  380. 

Cited  in  Wilson  v.  Brannan,  27  Oal.  271,  as  to  concurrent  remedies  of  y^. 

mortgagee  of  personalty;  and  in  Wright  ▼.  Ross,  36  Oal.  429,  on  same  / 

point,  holding  further  as  to  distinctions  between  chattel  mortgage  and 
pledge.     Distinguished  in  Winters  v.  Hub  etc.  Co.,  57  Fed.  Rep.  292,  \^ 

holding  that  mortgagee  cannot  bring  independent  suits  for  foreclosure 
and  for  personal  judgment. 

26  (M.  581-596.    HATHAWAY  T.  BRADT. 

Supplementary  Proceedings^ — Moneys  in  hands  of  third  party  cannot 
be  ordered  to  be  applied,  without  his  examination,  p.  589. 

Cited  to  same  effeet  in  Hagerman  ▼.  Tong  Lee,  12  Ner.  835,  where 
ownership  of  property  disputed.  Cited,  also,  in  note  to  Massey  ▼.  Gor* 
ton,  90  Am.  Dee.  297,  as  to  appointment  of  receiver  in  creditor's  suil 
(and  see  Bates  y.  International  Co.,  84  Fed.  Rep.  524) ;  and  to  Lathrop 
V.  Clapp,  100  Am.  Dec.  509,  on  general  subject. 

Specific  Contract  Act  should  be  restricted  to  actions  .on  contracts,  p. 
691. 

Oted  to  same  effect  in  Howe  v.  Nickerson,  14  Allen  (Mass.),  406» 
denying  specific  performance  of  contract  to  pay  in  gold. 

Money  Deposited  with  Sheriff  to  release  attachment  is  in  custody  of 
law,  p.  504. 

Distinguished  in  Coffee  v.  Haynes,  124  Cal.  566,  71  Am.  St.  Rep.  103, 
holding  property  of  defendant  taken  by  police  after  his  arrest  and  at  his 
direction,  subject  to  garnishment  by  bis  creditor;  Kimball  v.  Richardson 
ete.  Co.,  Ill  OaL  394,  as  to  moneys  voluntary  paid  into  court  by  inter- 
pleading garnishee. 

Same  Case.— See  Hathaway  v.  Patterson,  45  Cal.  299,  300. 


^ 
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26  Cal.  595-605.    GREEN  v.  BUTLER. 

Equity  and  Law  Cases  do  not  differ  as  to  practice  <hi  taking  of  ap- 
peal, p.  599. 

Cited  to  same  effect  in  Doe  v.  Vallejo,  29  Cal.  391,  as  to  affirmance 
of  order  denying  new  trial  in  equity  case,  where  evidence  conflictiiig; 
and  in  Burbank  ▼.  Rivers,  20  Nev.  84,  as  to  review  of  evidence  on  appeal 
from  judgment  in  such  case,  when  no  motion  for  new  trial  made. 

Mortgagee  may  purchase  equity  of  redemption  when  acting  in  good 
faith,  p.  601. 

Cited  to  same  effect  in  Watson  v.  Edwards,  105  Cal.  76  (cited  in  note 
to  Hall  V.  Hall,  44  Am.  St.  Rep.  700),  as  to  surrender  of  defeasance,  etc^ 
and  holding,  further,  nature  of  consideration  therefor  immaterial;  and 
in  Wilson  v.  Carpenter,  62  Ind.  502,  as  to  surrender  of  defeasance  on 
cancellation  of  debt;  Shaw  v.  Walbridge,  33  Ohio  St.  5,  holding  parol 
agreement  to  release  equity  of  redemption  valid  under  statute  of  frauds; 
De  Martin  v.  Phelan,  47  Fed.  Rep.  763,  holding  purchase  good  in  absence 
of  fraud,  undue  influence,  or  confidential  relation.  Cited,  also,  in  note 
on  general  subject  to  Bradbury  v.  Davenport,  55  Am.  St.  Rep.  103,  as 
to  contemporaneous  agreements,  and  105,  106,  as  to  subsequent  agree- 
ments. 

26  Cal.  606-615.    KOHLER  v.  WELLS  FARGO  ETC.  CO. 

Duress  of  Goods  does  not  embrace  seizure  of  property  on  attachment 
for  just  debt,  p.  611. 

Cited  to  same  effect  in  Holt  v.  Thomas,  105  CaL  277,  as  to  moneys 
paid  under  threats  of  suit  even  if  claim  is  illegal;  and  in  Burke  v. 
Gould,  105  Cal.  283,  as  to  conveyance  of  mortgaged  property  made  un- 
der threats  to  foreclose;  St.  Anthony  etc.  Co.  v.  Bottineau  County,  9  K. 
Dak.  351,  but  holding  tax  payment  recoverable  back  when  paid  under 
protest  and  in  order  to  avoid  seizure  and  sale  by  tax  collector;  note  to 
Mayor  v.  Lefferman,  45  Am.  Dec.  158,  as  to  general  subject,  and  157  a« 
to  recovery  of  money  paid  under  duress. 

Plaintiif  Must  Prove  His  Negative  Allegations  when  an  essential  ele- 
ment in  his  case,  p.  611. 

Cited  to  same  effect  in  Wilson  v.  California  etc.  Co.  94  Cal.  174,  as 
to  proof  by  common  carrier  of  destruction  of  goods  in  warehouse 
without  its  fault;  and  in  Parrott  v.  Barney,  1  Sawy.  455,  2  Abb.  U. 
8.  230,  18  Fed.  Cas.  1249,  as  to  negligence. 

Order  refusing  to  allow  plaintiff  to  reopen  case  will  not  be  reversed 
except  when  abuse  of  discretion,  p.  613. 

Cited  to  same  effect  in  Clavey  v.  Lord,  87  Cal.  419  (dted  in  Hayneit 
V.  Schwartz  Co.,  5  Wash.  434),  as  to  order  permitting  such  eridenoe; 
Young  V.  Brady,  94  Cal.  130,  as  to  order  refusing  to  admit  rebuttal 
evidence  when  properly  part  of  plaintiff's  main   case;  McLeod  v.  Lee, 


1339  Notes  on  California  Reports.  26  Cal.  615-651 

n  Nev.  119,  as  to  order  allowing  plaintiff  to  reopen  case;  and  in  Kerr 
T.  Luttford,  31  W.  Va.  667,  ruling  similarly  as  to  admission  of  evi- 
denee  in  rebuttal  bj  proponents  of  will.  • 

26  Cal.  615-633.    DE  ARGUELLO  ▼.  GBEER. 

'^liird  Persons"  under  Congressional  Act  ol  1851  do  not  include  tbose 
Wing  inchoate  grant  before  cession  to  California,  p.  626. 

Cited  to  same  effect  in  Miller  ▼.  Dale,  44  Cal.  577;  and  in  Phelan 
▼.  Poyoreno,  74  Cal.  452,  on  point  that  holders  of  perfect  titles  before 
MMion  need  not  present  claim  for  confirmation. 

Deicription  by  Courses  and  Distances  must  yield  to  boundaries  when 
nsrked  by  permanent  objects,  p.  631. 

Cited  to  same  effect  in  Baldwin  v.  Temple,  101  CaL  402,  as  to  dis- 
crepancy between  acreage  and  boundaries;  Ford  t.  Aaaodation,  8  N. 
IteL  ei  noted  under  Stanley  t.  Green,  12  Cal.  148. 

28  GaL  633-635.    CURTISS  ▼.  HURRY. 

Cwporstion  Must  Sue  and  be  sued  in  corporate  name,  p.  634. 

Gfted  to  same  effect  in  Stewart  ▼.  Thornton,  75  Va.  217»  dismissing 
mt  by  indiriduals  as  directors  of  county  school  board  when  latter 
is  incorporated. 

26  CaL  635-641.    PEOPLE  T.  MAOUIRS. 

Statement  on  Appeal  in  criminal  case  from  polioe  oonrt  la  nnneoee- 
Bsry  when  reoord  shows  the  error,  p.  640. 
Cited  to  same  effect  in  Morley  ▼.  Elkins,  37  Cal.  457. 


26  Cd.  641861.    PEOPLE  ▼.  ALAMEDA  CODNTT. 

Coimty  la  Tarty  Beneficially  Interested,"  and  may  be  idator  in 
application  for  mandate  to  compel  leyy  of  tax  when  to  be  paid  into 
its  treasury,  p.  647. 

Qted  to  same  effect  in  Commissioners  ▼.  Trustees,  71  OaL  312,  as 
to  petition  by  commissioners  of  funded  debt  for  mandate  to  compel 
tax  leiy;  and  in  Aggers  t.  People,  20  Colo.  352,  as  to  mandate  by 
town  against  assessor  to  compel  extension  of  special  taxes  levied  by 
town. 

I'CSiaUtQie  May  Order  levy  and  apportionment  of  tazea  oo  diti^n 

of  county,  p.  648. 

Cited  in  Riverside  Co.  ▼.  San  Bernardino  Co.,  134  Cal.  521,  523,  but 
denying  mandamus  to  compel  particular  action  by  board  of  commls- 
Bioneri}  appointed  to  adjust  accounts  on  such  division;  In  re  Fremont 
C^M  8  Wyo.  22,  sustaining  local  statute  as  to  apportionment  on  such 
dirision;  People  v.  Pacheco,  27  Cal.  207,  sustaining  power  to   issue 
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railroad  aid  bonds  for  railroad  to  be  used  for  military  puxposes  dur- 
ing war;  Chapman  ▼.  Morris,  28  Cal.  395,  ruling  similarly  as  to  act 
autborizilig  county  to  allow  interest  on  refunding  debts;  Napa  etc 
Co.  V.  Napa  Co.,  30  Cal.  438,  as  to  act  authorizing  county  subscription 
to  railroad  stock;  Beals  v.  Amador  County,  35  CaL  633,  as  to  act  di- 
recting further  tax  to  pay  interest  on  debt  theretofore  authorized  to 
be  paid  by  one  coimty  to  another;  Sinton  v.  Ashbury,  41  CaL  530  (cited 
in  Wilcox  v.  Deer  Lodge  Co.,  2  Mont.  579),  as  to  act  directing  payment 
of  commissioners  on  street  opening;  Johnson  t.  San  Diego,  109  OaL 
475,  480,  as  to  act  adjusting  existing  corporate  debts  on  exclusion  of 
territory  from  city;  and  in  Portwood  v.  Montgomery  County,  52  Miss. 
528,  as  to  like  act  on  formation  of  new  county;  Custer  Co.  v.  Yellow- 
stone  Co.,  6  Mont.  48,  upon  right  of  one  county  to  sue  the  other  for 
sharing  of  indebtedness  on  diyision;  Esmeralda  Co.  ▼.  District  Cotut, 
18  Ney.  439,  on  point  that  duties  of  district  judge  under  local  act  in 
apportioning  indebtedness  on  county  diyision  are  not  judicial;  in  Grant 
County  y.  Lake  County,  17  Oreg.  457,  construing  act  transferring  ter- 
ritory from  one  county  to  another.  Distinguished  in  People  y.  Lynch, 
51  Cal.  36,  21  Am.  Bep.  693,  denying  legislatiye  power  to  exercise  poiver 
of  assessment  for  local  improyements  within  dty,  when  granted  to 
latter  by  charter.  Cited,  also,  in  note  to  Oilman  y.  Contra  Oosta  Oo, 
68  Am.  Dec.  298,  on  legislatiye  control. 

26  CaL  655-665.    PEOPLE  y.  HATHSW. 

Parchaser  at  Sxecntion  Sale  acquires  only  lien,  which  Is  aatisflad  hj 
redemption  by  debtor  within  statutory  time,  p.  660. 

CSted  to  same  effect  in  Baber  y.  McLellan,  30  CaL  137,  as  to*iigltta 
of  transferee  of  certificate  as  security;  and  see  also  Wood  y.  Conrad^ 
2  S.  Dak.  410,  as  to  rights  of  transferee;  Swain  y.  Stockton  etc.  8oe.» 
78  CaL  604,  12  Am.  St.  Rep.  119,  as  to  right  of  purchaser  to  subro- 
gation during  redemption  period;  and  in  Semplex  y.  Bank,  5  Sawy. 
99,  21  Fed.  Cas.  1068,  as  to  purchase  made  by  prohibited  foreign  corpo- 
ration: Cited  in  McNary  y.  Wrightman,  32  Or.  582,  discussing  rights 
of  purchaser  on  payment  of  taxes.  Distinguished  under  local  statutes, 
in  Otis  y.  McMillan,  70  Ala.  55,  holding  title  to  pass  on  sale,  subjeet 
to  right  of  redemption.  Cited,  also,  in  Glenn  y.  Oaldwell,  74  Miss.  6S, 
on  point  that  statute  of  limitations  does  not  run  against  purchaser 
until  execution  of  deed. 

Legal  Tender  Notes  may  be  used  in  redemption  from  foredosure  sate 
when  kind  of  money  not  specified  in  judgment,  p.  662. 

Cited  in  Belloc  y.  Dayis,  38  Cal.  254,  on  point  of  constitutionality 
of  Legal  Tender  Act;  Boyd  y.  Olyey,  82  Ind.  308,  as  to  receipt  by  aiark 
of  bank  notes  on  redemption. 


» 


REPORTS  OF  CASES 


DBTBRXOIBD  IN 


THE  8UPEEME  OOTJET 


STATE  OF  CALIFORNIA. 


OHAELES  A.  TUTTLE, 


VOLUME  27 


NOTES  ON  CAL.  REPORTS 


SAN  FRANCISCO: 
BANCROFT-WHITNEY  COMPANY, 

L4W  PUBLOHSBS  AMD  UIW  BOOKSBLUBS. 

1906. 


> 


Entered  according  to  Act  of  Congress,  in  the  year  of  our  Lord,   1865,  by 
CHARLES   A.   TUTTLE, 
In  the  Clerk's  Office  of  the  District  Court  of  the  United  States  in  and  for  the 
Northern  District  of  the  State  of  California. 


COFTBIGHT,    1898. 
By  BANCROFT— WHITNEY  CO. 

COPYBIQHT,    1905, 

Bt  BANCROFT— WHITNiiiY  CO. 

Copyright,  1906, 
Br  BANCROFT— WHITNEY  CO. 


JUSTICES 

THE   STTPKEME  COUET 

DUItINO  THE  TEBM  OF  THESE  REPORTS. 


Hoir.  SILAS  W.  SANDERSON. ......... Cbiu  Jvsno^ 

Hoir.  JOHN  CURREY.. 

HoK.  LORENZO  SAWYER. 

HoH.  AUGUSTUS  L.  RHODES...  ^  ^««>°^"  Jowiom. 
Hov.  OSCAR  L.  SHATTER 


OFnOXBS  OF  THB  OOTIST. 

J.  G.  McCULLOUGH,  Esq.., ArroBirsT^BinsBAi. 

W.  D.  HARRIMAN,  Ei»q Clebk. 

CHARLES  A.  TUTTLE,  Esq. .Rbpoetbh. 


m 


DISTRIOT  JXTDGEa 


^ 


P1R8T  DnrraioT •  .PABLO  DE  LA  OTJERRA. 

Sboond  Dibtmot .W.  T.  SEXTON. 

Thibd  D18TE10T. •  • ... .  .8.  B.  MoE:EK 

FouBTH  DisTMOT E.  D.  SAWYER 

Fifth  Dmtbiot JAMES  M.  OAVIS. 

Sixth  Distbictt J.  H.  MoKUNE. 

Seventh  Disteiot J.  B.  SOUTHAKD. 

Eighth  Disteiot WILLTAM  R  TURNER 

Nnrra  Disteiot E.  GARTER 

Tent»  Disteiot L  S.  BELCHER 

Eleventh  Disteiot S.  W.  BROOKWAT. 

Twelfth  Disteiot.........................  .0.  0.  PRATT. 

Thibtebnth  District J.  M,  BONDURANT. 

FOUETEENTH  DiSTEIOT T.  B.  MoFARLAND. 

FzFTaBNTH  Disteiot.... .........a  H.  DWIKELLK 


CASES  REPOKTEB. 


4fB«ir  ▼•  8t«uii«r  Oantra  Costa .»•••• 4M 

Ah  Plug,  People  t '• 489 

▲Ucn  ▼•  Bnamon ••••    09 

iBerlcan  Compaay  r.  Bradford 899 

IndtcMB.  Doll  T • 2i9 

▲ntonlOp  People  t .' ••••••«  404 

Aibe,  liegerle  T 822 

Aetmn  Tnrnpike  Oonpaiiy,  Ban  ▼ 256 

Aadcnen  ▼.  I>oU ,  90f 

▲va,  Feople  ▼ 989 

Baglesr  Y.  Ward ••  899 

BtaraKl,  IWple  ▼• 479 

BateMMer,  People  t. 99 

Blaekwen*  People  Y •••••••  98 

Bolton  ▼.  Landera*  (No.  1.) 104 

Bolton  Y.  Landera*  (No.  2,) X09 

Bradford,  Amerlcaa  Oottpany  t •••  890 

Bnnnaa,  'Wllaon  t •  269 

B.R.ftA.W.  ftlLOo^HlgstnaT ..,•  168 

Brown,  People  t 600 

BnckOttt  T.  Swift 488 

Burnett  Y.  Fadieco 408 

Botenop,  Horlbatt  Y «•••••••  60 

BnrtoB,   Wlleoxion   Y « • .,•  228 

Ctlderwood,  BclntelA  Y. 418 

Carpentler  Y.  Webster 624 

Catalls,  People  y 622 

Coontj  Jadfe  of  Pladtt  Coiittly,  People  y 151 

Crowther  y.  Bowlandeoa 879 

Cfdglitoa  Y.  Ka&Bon '• ,••••  918 

Y.  HaWBlu • • ,....  908 

10] 


m 


Cabss  Bspobtxix 


> 


I 


Page. 

Dmy,  LMch  T 648 

DelandT.  Hlett , ^...^ «11 

De  Upr«7  ▼.  De  Upr^y 829 

Doll  T.  Andenon ^ 248 

Doll,   Andenon  t, ••..••• • 607 

Dore  ▼.  Ctolltni 688 

Dotj,  Owen  t , 602 

Doane,    Boff   t ••••••••••••••••••• • 665 


T.  Galdenrood • ••••••.  418 

Bldredf*,  Beed  t. 846 

Bldredge,  Wnllmet  t^  (No.  1,) 495 

Bldredge,  Wnllnet  n  <Ka.  %} 498 

BIcin  ▼.  Hill ,,, 8r2 

Blla»  ▼.  Verdogo •..••••• ••••  418 

Bills  ▼.  Polhemoji , , 860 

Brans,    McOlUlTngr   ▼.•••••••• 92 

Fennon,  Allen  T.. ••.....•...,., ,...«..,, ••••••• •••    68 

Prink,    Jenkins    t 1 ••...•  837 

^risblt  T.  Price... «..• , , ••••••.....• •••••••  258 

Cfetleson,    Lery    ▼... ••••••••%••• •..#» ••••••••*•  686 

Griffith,   l^emaa  ▼. •....••••.•• 87 

Orogaa  t.  Knight 616 

Hagar,  Senple  t ...••...•. 168 

Hall  T.  Anbnm  Tornplkt  Gompttsj, • •••••••••••...• 255 

Hale,  A'eopie  ▼ ^ 148 

liarper  t.  Minor ...^ lor 

Haseltint,  Otis  t ,,.,    80 

Hastings  t.  McOoogla..... 84 

Hathaway,  Billiard  ▼. [[  119 

HawUnSi  Cunningham  t 603 

Hegeler  t.    Henckell 491 

Hensley,  Norrls  T, 469 

Hlett  Deland  t 611 

Hlgglns  T.  B.  B.  AA.  W.  ftM.06 163 

Hill  ▼.  Smith ^ 476 

Hill,  Elgin  T , 872 

Hobbs,  Page  t * , .....483 

Hodges,  People  t 840 

Hooper  ▼.  Wells,  Fargo  k  Co.- 11 

Hnrlbntt  v.  Butenop 50 

I  Hjatt,  Lamping  t 99 

Igo,  McBroy  t , ^ 876 

Jahns,   Sehroeder  ¥••••••.••..... ••••.••• •••••» 274 

Jenkins  ▼.   Frlnk ••••• ..••••••.  837 

Jenkins  t.   Frlshle ••••••••.. ..••••  887 

▼.  Qrllllth 67 


It  V. ^ .**••... .•.«,^ COT 

ifitt  T •••••••••••••••••••••••••••••••••-*•••••••••••••  C^C 

Hjatt •••^ 00 

iltm  T^  (N©.  1) ...104 

>ltM  T^  (Mo.  1>.^ •...•. 106 

mj.... •*» 

T »« 


tl«MM •«» 

M2 


Blffhtoa  T •l^ 

640 


ISO »W 

▼.  BVAM ^ 

UltlW  T w 

▼.  Ptettl ^^ 

O^OooMV 288 

800 

, ^ 696 

^ »22 

Bmthawtf. "• 

^  T...* 107 


rfghtM  ▼• 


618 


lao  Oomlf  ▼... • ^^ 

iBiltj,, , •.••....  489 

▼ »" 


feMln  ▼.  W6 

leoT ^W 

itltlne ••••  •O 

»t7 .• W9 

sopto  T 1T6 

rnHtT *^ 

bbt *«« 

.  Bab  Frmndtoo • 41^> 

tatehelder * •'^ 

ilackwoU ^ 

ito 1*« 

mntj  Jvdfo  of  Placor  Connty • IBi 

>ftctaeeo 1T5 

(kldmoro.... 287 

Bhotwoll 394 

Lntonlo • 404 

lADTard..  •.•••••••• •'•...•; • 470 

Jl  PlBf 489 


[|BC 607 

HodgM MO 


I 


^  8  QjuUM  Rbobtxo. 


Pace. 

People  T.  Canlto • •••••••••»••••»••«*« •«•••••  62S 

People  y.  Pool •tf.^^**^ »•••••••• •#•••••«•••»  6Ta 

People  v.  SaperTieor*  of  8ma  mndieo 656 

PUttl.  MelitagliHA  ▼ • ,...««*^*« ,.•••,•«  4U 

Polhefflm,  BINS  ▼• ;.•••»••*««•. • BSO 

Pool,  People  T •••^•^••.•^••••••. »••••• «••••••  ST8 

Price,  Filibto  ▼ •«••««•••••» • •' iSS 

Redding  t.  innte «••««« , «••••  Stt 

Reed,   Bldredge  t •••••  S4« 

Reed  r.  tSplcer  crt  al. •••••••••••« » ««•••• 8T 

Roir  V.  Daone «••«••.• «•»••••••••  665 

RowlandflOB,  Cnnrtfrer  t..^. •• «•••••••••  tT6 

San  FrandtM,  Partridge  T..«.4«.««#r««*...«** «,.»•••*•••••••«•••  4U 

Schroeder  ▼.  Jaliiia «••«.•.••..••...» #.«»*««««4*««««  t74 

Sellers,  Dore  t ...*«.«....«, «....«». ••«••  68$ 

Semple  t.  Ha^r •««.•#••«.«• ...«• «•••••  Itt 

Shotwell,  People  t ...«,.«..•.. ••••«•* 894 

Skldmore,  People  Y ••••«#«« •»...4«*«*.» •••287 

Smith,  Martlfier  t •••«•••••  648 

Stanford  V.  Worn •••#•«••«••«•..• • »• ••  171 

Solano  County  ▼.  Neville #.«.«.^* •••  465 

Spicer  et  al..  Reed  t w<««««« ..••.•• •« 67 

Steamer  Contra  Costa,  Agnew  ▼ • 426 

Stclnbach  ▼.  Leeee • «««•*•*••••*•••••••  886 

Soperrlsors  of  San  Fmnclaco,  People  t •«•« ••«••  866 

Smith,   Hill   ▼ ....• ••  4f8 

Bwlft,  Buckoat  t 488 

Yanee  ▼.  Ollnger • « ••••••  868 

YMidewater    ▼.    McRae. •  806 

▼erdngo,  Ellas  t ••••••••••••  418 

WiUlaoT.  Bldrldge  (No.  1) .1 486 

Wallace  ▼.  Bldrldge  (No.  2) 488 

Ward,  Bagley  ▼ 888 

WetMiter,.  Carpentler   t 684 

Wells,  Fargo  ft  Co.,  Hooper  ▼ 11 

Wbelan,  McMInn  ▼ 800 

White,  Redding  t. S82 

Wllcoxeon  ▼.  Barton. «*••  828 

Wilson  ▼.  Brannan •• • 888 

Worn,    Stanford    ▼• • ITl 

XUfts,  Peopio  ▼ ••••••• • ••••••  C88 


OCTOBER  TERM,  1864. 


KEPORTS  OF  OASES 


E  SUPREME  COURT 


OCTOBER  TERM,   1864. 


20RGE  P.  HOOPER  •.  WELLS,  FAEGO  ft  CO. 


ju 


r  CABBiaM  AMD  VoBWABBBBB^ — The  llabllitlef  «C  commoB  earrlm  mi 
irardcra,  iBdeptBdent  «C  aay  iiprtu  ftlpslattoB  te  th«  aoAtract;  Mt 
Irtly  dlffotnt. 

rr  OF  Common  CABairaw. —  The  eommon  carrier  who  ondertakea  to 
rj  goods  fOr  hire  Is  aa  Insurer  of  the  property  intmsted  to  him,  and  la 
my  responsible  for  acts  against  which  he  cannot  prorlde,  from  what- 
r  caose  arialag ;  the  acts  of  God  and  the  public  enemy  alone  excepted. 
nr  OF  FoBWASDuta. —  Forwarders  are  not  Insurers,  but  they  are  ro* 
Dslble  for  all  Injuries  to  property,  while  In  their  charge,  resulting  from 
ligenee  or  misfeasanee  of  themselTSs,  their  agents  or  employes. 
noMS  oflf  OOMMOJi  Law  Lubiutt  of  Com  mom  Cabmbl— Bestrle- 
is  upon  tiM  common  law  liability  of  a  common  carrier,  for  his  benefit, 
»rted  in  a  receipt  drawn  op  by  himself  and  signed  by  him  alone,  for 
de  Introsted  to  him  for  transportation,  are  to  be  oonatmed  most  stronl^ly 
Inst  the  common  carrier. 

Tiiro  Cladsb  uf  Common  Casb»b*8  Bbcbxpt. —  If  a  common  carrier, 
>  undertakes  to  transport  goods,  for  hire,  from  one  place  to  another. 
Id  dellvor  to  addreae,**  Inserts  a  danse  In  a  receipt  signed  by  him  alone, 
1  given  to  tiM  persoo  Intrusting  him  with  the  goods,  stating  that  the 
rler  is  **  not  to  be  responsible  except  as  forwarder,"  this  reBtrictive  clause 
■  not  exempt  the  carrier  from  liability  for  loss  of  the  goods,  occasioned 
or  negligence  of  the  employte  on  a  steamboat  owned  and 
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controlled  by  other  partlei  than  the  carrier,  hot  ordliiartly  used  hy  him,  1b 
hl8  buBlnees  of  carrier,  as  a  means  of  conTOjanee.  The  managers  and  em- 
ployte  of  the  steamboat  are.  In  legal  contemplation,  for  the  purposes  of  the 
transportation  of  such  goods,  the  managers  and  employes  of  the  carrier. 

OoxsTRDCTiON  OF  COMMON  CABBimi's  RBcnPT. —  ▲  receipt  signed  by  a  com- 
mon  carrier  for  goods  Intmsted  to  him  for  transportation  for  hire,  which 
restricts  his  liability,  will  not  be  constmed  as  exempting  him  from  liability 
for  loss  occasioned  by  negligence  in  the  agencies  he  employs,  unless  the 
intention  to  thus  exonerate  him  Is  expressed  In  the  Instmment  la  plain  and 
nneqnlToeal  temuL 

Amindmbnt  of  OoxnAmr  Ai«n  Vuiicc^— tJodftr  oar  Praodce  Act  a  com- 
plaint cannot  be  amended  In  this  Conrt  so  as  to  make  It  correspond  with 
the  Terdlct.  The  District  Conrt,  in  a  proper  case,  htfoco  Judgment,  ouiy 
direct  the  complaint  to  he  so  amended. 

Afpbai.  from  the  Difltariot  Coort^  Twdfih  Jadicial  District, 
City  and  County  of  San  Francisea 

The  complaint  did  not  ask  judgment  foir  or  allege  the  dam- 
ages at  a  suffieient  amount  to  mclude  intenMl;  on  die  value  of 
the  bullion* 

The  verdict  of  the  jury  included  interest 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Delos  Lake,  and  A.  Campbell,  for  Appellants. 

If  the  defendants  are  to  be  deemed  oommtei  earriers,  then, 
by  the  agreement  under  which  the  treasure  was  received  in 
this  case,  their  responsibilities  and  duties  were  limited  to  those 
of  forwarders  only. 

The  term  "forwarder,"  or  "forwarding  merdiant,''  has  a 
well  defined  and  ascertained  meaning.  A  forwarder  of  mer- 
chandise, or  forwarding  merchant,  is  one  whose  business  is  to 
receive  and  send  forward  goods  to  their  place  of  destination 
by  the  usual  modes  of  public  transportation.  His  character  is 
that  of  a  d^ositary  for  hire  in  storing,  and  that  0f  an  agent 
in  forwarding  the  goods.  (Edwards  on  Bail.  998 ;  RBherts  v. 
Turner,  12  John.  233.) 

A  forwarder  of  merchandise  is  disdiurged  from  liability  on 
showing  that  he  used  ordinary  diligence  and  prudence  in  send- 
ing on  the  property  by  responsible  persons  engaged  in  the 
carrying  business.    (Edwards  on  Bail.  294;  Angell  «n  Car. 
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p.  81;  Story  <m  Bail  §  444;  2  Kent^  691-2;  Piatt  v. 
'd,  7  Cow.  497;  J?wum  v.  DenrUson,  2  Wend.  693; 
'  ▼•  Kellogg,  8  Cow,  223;  Boberls  v.  Turner,  IS  Jdm. 


»*  Lake,  and  JoAn  J7.  Saunders,  also  for  Appellants. 

:he  cases  agree  that  a  receipt,  delivered  and  received  under 
rcnmstances,  is  a  contract.  (See  Parsons  v.  Monteaih, 
rb.  353 ;  Dorr  v.  N,  J.  Steam  Nav.  Co.  1  Ker.  485 ; 
V.  Evans,  14  Barb.  524;  Wells  v.  The  Steam  Nav.  Co. 
\bL  204;  Same  case,  4  Selden,  376;  Holford  v.  Adams, 
r,  480.) 

each  of  these  cases^  the  contract  was  a  receipt  or  a 
it"  signed  only  by  the  carrier;  and  in  each  case  the 
ent  was  held  to  be  a  valid  and  binding  agreement, 
case  of  Dorr  v.  New  Jersey  Steam  Nav.  Co.  (supra)  the 
say :  "  The  etxception  to  the  common  law  liability  being 
in  the  bill  of  lading  and  delivered  to  the  agent  of  the 
ff,  must  be  deemed  to  have  been  agreed  upon  by  the 
l" 

the  contract,  by  its  terms,  discharge  the  defendants  from 
bility  for  loss  caused  or  occasioned  solely  by  the  neg- 
^  of  those  in  charge  and  having  the  management  of  the 
)at?  The  language  of  the  contract  is:  '^It  is  further 
1,  and  is  part  of  the  consideration  of  this  contract,  that 

Pargo  &  Co.  are  not  to  be  responsible,  except  as  for- 
rs,  nor  for  any  loss,  or  damages  arising  from  the  dangers 
Iroad,  ocean,  or  river  navigation,  fire,  etc.'*    The  respon- 

coimsel  contend  that  the  wwd  **  forwarders,"  as  "  used 
s  contract  should  be  construed  to  mean,  Hot  technical 
rders,  but  such  forwarders  as  ezpresamen  are." 
)  contract,  and  every  clause  of  it»  must  be  presumed  to 
some  meaning.  Like  all  other  agreements,  it  must  be 
ued  in  the  li^t  of  existing  facts  and  circumstances  at 
ne  it  was  made.  Interpreted  by  such  existing  facts  and 
istances,  then  what  did  the  parties  mean  by  their  ton- 
What  are  the  facts! 
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The  defendants  are  a  company  engaged  in  the  Tegolar  busi- 
ness of  an  express  company,  in  receiving,  forwarding,  carry- 
ing, and  delivering,  by  sea  or  by  land,  treasure,  goods,  and 
packages,  for  hire,  in  care  of  their  own  messengers,  in  vessels, 
conveyances,  steamers,  boats,  and  vehicles,  owned  by  others, 
and  ordinarily  used  by  the  public  at  large  as  the  common  and 
public  mode  of  transportation  and  conveyance.  They  have  no 
interest  in,  or  control  over,  these  public  vehicles,  nor  any  voice 
in  their  management,  nor  control  over  the  actions  of  those 
having  their  management.  In  case  of  negligence  the  most 
apparent,  threatening  disaster  the  most  fearful,  they  are  as 
powerless  to  prevent  as  any  other  stranger;  and  yet,  in  their 
character  of  common  carriers,  they  are  liable  for  all  injuries 
to  property  which  they  have  undertaken  to  transport,  result- 
ing from  the  negligence  or  unskilfulnees  of  those  who  are 
employed  in  the  navigation  of  steamers,  boats,  or  vessels,  or  in 
the  running  of  railroad  cars  or  public  stage  coaches.  This 
both  parties  well  knew,  and  they  also  knew  that  accidents 
frequently  occur,  resulting  from  carelessness  of  engineers,  and 
others  engaged  in  navigating  steamboats  on  ocean  and  river. 
In  the  light  of  all  these  facts,  the  defendants  say,  ''We  will 
take  charge  of  your  treasure,  and  will  guard  it  on  its  passage, 
but  inasmuch  as  we  are  compelled  to  use  agencies,  over  which 
we  have  no  control,  we  will  only  undertake  to  exercise  proper 
care  and  prudence  in  the  selection  of  the  proper  public  vehicle, 
and  we  will  not  be  responsible  for  the  acts  of  the  agents,  nor 
accidents  to  the  agencies,  over  which  we  not  only  have  not, 
but  are  not  permitted  to  have,  any  control."  The  words 
selected  to  express  this  meaning  are  apt  and  proper. 

The  term  ^^ forwarder*'  has  a  well  defined  and  ascertained 
meaning.  A  forwarder  of  merchandise  is  one  whose  business 
it  is  to  receive  and  send  forward  goods  to  their  place  of  desti- 
nation by  the  usual  modes  of  public  transportation.  And  he 
is  discharged  from  liability  on  showing  that  he  used  ordinary 
diligence  and  prudence  in  sending  on  the  property  by  respon- 
sible persons  engaged  in  the  carrying  business. 

The  defendants  agreed  ''  to  forward  and  deliver  to  address," 
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^  not  to  be  liable  except  as  forwarders."  Their  agreement 
rward  did  not  oblige  them  to  transport  this  bullion  in  their 
vehicleSy  or  in  vehicles  over  which  they  exercised  control. 
IS  no  breach  of  contract  on  their  part  to  employ  the  ordi- 
public  conveyances,  such  as  the  Ada  Hancock, 
ippoeing  the  Ada  Hancock,  then,  to  have  been,  to  all 
Euunoe,  a  safe  and  proper  vehicle,  the  defendants  were  in 
ourse  of  fulfilling  their  contract  ^^  to  forward "  whoi  the 
ision  took  place,  and  the  bullion  was  lost  through  the  fault 
le  engineer.  They  agreed  "to  forward,"  and  they  pro- 
id  to  do  so. 

"to  forward"  in  the  contract  is  to  be  read  "to  carry," 
'^  forwarders  "  to  be  changed  into  "  carriers,"  the  defend- 
must  fail,  for  they  admit  that  if  their  contract  makes  them 
ion  carriers,  they  are  liable  in  this  action. 

the  contract  of  the  defendants,  properly  interpreted,  does 
Eiake  them  liable  as  carriers,  there  was  nothing  in  the  ser- 
they  rendered  ix^  respect  to  this  bullion  to  fix  that  char- 

upon  thenu  They  dispatched  it  en  route  to  the  place  of 
estination  on  board  a  steam  tug,  a  public  vehicle,  over 
h  they  had  no  control,  and  in  which  they  had  no  interest, 
ig  the  additional  precaution  of  sending  a  messenger  to 
npany  it  in  its  transit  This  is  the  service  of  a  forwarder, 
not  of  a  common  carrier;  and  any  one  doing  business 
ly  and  exclusively  under  the  denomination  of  a  forwarder 
d  not  have  been  liable  under  the  circumstances  of  this 

(Roberts  v.  Turner,  12  Johnson,  232.) 
faatever  is  the  true  interpretation  of  this  contract,  it  may 
ell  to  bear  in  mind  that  the  loss  of  the  bullion  has  in  no 
\ct  affected  its  signification.  What  did  its  language  fairly 
rt  at  the  time  it  was  entered  into,  in  view  of  the  facts  of 
caset  The  statement  sets  forth  that  the  defendants  in 
acting  their  business,  employed  vehicles  owned  by  others, 
used  by  the  public  at  large.  Of  course  this  was  known 
e  plaintiff,  and  he  knew  therefore  that  this  bullion  must 
sarily  be  subjected  in  its  transit  to  operations  and  agen- 
over  which  the  defendants  had  no  control.     He  knew 
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that  the  defendants  had  no  more  anthotity  oTer  the  Ada  Han- 
cock or  the  steamer  Senator  than  he  had  himself.  When  with 
these  facts  before  him  he  delivers  his  btdlion  to  the  def endants, 
and  they  agree  to  ^^  forward  to  San  Francisco,  and  deliver  to 
address/'  stipulating  ^^not  to  be  liable  except  as  forwarders^' 
the  meaning  of  the  eontract  seems  too  clear  for  diiq>ute,  unless 
we  examine  its  terms  under  the  influence  of  the  preconceived 
idea  that,  the  defendants  were  earners  in  spite  of  their  con- 
tract,  and  could  not  be  liable  in  any  other  capacity. 

H.  d  0.  MeAUister,  for  Bespondent. 

Express  companies  are  common  carriers.  This  propositioii 
,  is  fully  sustained  by  the  following  authorities :  Haslam  ▼• 
Adams  Express  Co.,  6  Bosworth,  241,  842,  244;  Plaee  ▼. 
Union  Express  Com/pcmy,  2  Hilton,  19,  86,  26 ;  RusseU  v.  Iav- 
ingstem.,  10  Barb.  Sup.  Ct  S.  846,  852*355;  Read  v.  Bpauld- 
ing,  5  Boswordi,  895,  404;  MereantUe  ifuiual  Insurtgnee  Oo. 
V.  (Those,  1  E.  D.  Smith,  llS,  121-125 ;  Baldwin  v.  Aniefiean 
Express  Oo.,  28  Illinois,  198 ;  Stadhecker  r.  Oonibs,  9  Kichard- 
son,  193,  199,  300;  Redfield  on  Bailways,  240,  241 ;  Adams  ^ 
Oo.  V.  Blankenetein,  2  CaL  418,  418;  Hayes  r.  WMs,  Fargo 
d  Oo.,  23  OaL  185. 

Whether  common  carrierB  use  their  own  vessels  or  those  of 
others  in  no  way  varies  or  modifies  .their  responsibility. 
{Wilcox  V.  Pmynlee,  8  Sandf.  610;  PastdUld  v.  Sloewm,  19 
Wend.  332 ;  Place  v.  Union  Express  Co.,  2  Hilton,  26 ;  Kren- 
der  V.  Wolcott,  1  Hilton,  228 ;  RttsseU  v.  Lvtmtffslon,  19  Barb. 
352.) 

If  the  receipt  of  the  defendants  be  considered  a  contract, 
binding  upon  plaintiff,  and  otherwise  valid  and  operative,  still, 
the  exceptions  and  restrictions  therein  contained  must  be  con- 
strued strictly  and  fortius  contra  proferentem. 

It  is  a  familiar  maxim  of  the  law  that  verba  charlarum  for- 
tius aceipiunlur  contra  proferentiun. 

Tkej  who  choose  the  words^  frame  the  language,  draft  the 
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tent,  and  execute  it,  ought  rather  to  be  held  to  a  strict 
station  of  the  paper  than  he  who  merely  accepts  it. 
rule  of  construction  is  especially  applicable  to  deeds, 
•  other  instruments  of  unilateral  execution.  When 
I  an  indenture,  the  reason  of  the  rule  becomes  less  ob- 
)ut  even  in  such  case,  words  of  exception  or  reservation 
irded  as  the  language  of  the  party  in  whose  favor  the 
>n  or  reservation  is  made.  If  a  deed  may  inure  to  sev- 
ferent  purposes,  he  to  whom  it  is  made  may  elect  in 
vsij  to  take  it  So,  it  has  been  held,  that  if  an  instni- 
ay  be  either  a  bill,  or  a  promissory  note,  the  holder  may 
lich  to  consider  it 

I  V.  Baker,  2  Starkie's  K  P.  C.  255  (3  Eng.  Common 
89)  StfUabiLs:  ^*A  carrier  who  gives  two  notices^ 
;  his  responsibility,  is  bound  by  that  which  is  least 
al  to  himself."  (Barney  v.  Prentiss,  4  Har.  &  Johns. 
eckman  v.  8house,  6  Rawle,  179;  Eagle  v.  White,  6 
505.) 

word  "forwarders,"  as  used  in  the  receipt,  should  be 
kI  to  mean  not  technical  forwarders,  but  such  forwarders 
^smen  are. 

Kmnsel-  of  defendants  lay  great  stress  upon  that  clause 
receipt  which  reads  **  that  Wells,  Fargo  &  Co.  are  not 
Id  responsible  except  as  forwarders;"  in  fact,  it  is  their 
ance.  They  admitted,  on  the  oral  argument,  that  they 
Uake  no  daim  for  exemption  under  those  additional 
o  wit :  "  nor  amy  loss  or  damage  arising  from  the  dan- 
ixHroad,  ocea/n,  or  river  navigation,  fire,  etc/* 
osition  of  the  defendants,  as  we  understand  it,  is  that 
;  in  the  receipt  the  language,  ''  Wells,  Fargo  &  Co.  are 
e  responsible,  except  as  forwarders,"  they  became  forth- 
ieved  from  all  the  responsibilities  of  a  common  carrier, 
re  nature  of  their  vocation  became  changed,  and  tlieir 
uty  was  reduced  to  shipping  the  packages  and  treasure 
d  to  them  by  the  ordinary  channels  of  conveyance. 
en  their  obligation  ended,  and  their  service  wasf  corn- 
No  matter  what  the  subsequent  fate  of  the  goods; 
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no  matter  how  gross  the  negligence,  how  criminal  the  fraud  b; 
which  they  were  lost  in  process  of  transportation,  there  was  no 
liability  on  the  part  of  the  express  company. 

The  gross  injustice  of  any  such  construction  is  obvious. 
Its  mere  statement  shocks  the  legal  as  well  as  the  moral  sense. 

Express  companies  are  not  employed  for  any  such  pretended 
purpose.  They  are  paid,  not  in  order  to  commit  to  others  for 
transportation  the  thing  bailed  to  themselves,  but  that  they 
may  carry  and  deliver  it.  They  receive  a  higher  freight  than 
ordinary  bailees,  because  they  profess  to  exercise  a  closer  cus- 
tody (df  a  more  special  supervision  over  the  goods  intrusted  to 
them  than  does  the  ordinary  carrier. 

The  packages  bailed  to  them  are  generally  of  small  bulk, 
but  of  great  value;  they  remain  during  the  entire  transporta- 
tion in  the  personal  charge  of  the  express  messenger,  and  their 
delivery  is  made,  not  at  the  wharf  or  warehouse,  as  in  the 
case  of  ordinary  goods,  but  specially  by  the  express  employe  at 
the  ojBce  or  residence  of  the  consignee. 

So  far  from  merely  forwarding  the  goods,  merely  delivering 
or  shipping  them  by  the  usual  channels  of  conveyance,  their 
custody  begins  before  that  of  the  ordinary  carrier,  (for  express 
packages  are  taken  in  charge,  not  at  the  stage  or  steamer,  but 
at  the  express  office,)  is  conducted  throughout  the  journey  more 
specially  and  carefully,  and  continues  after  the  duties  of  the 
ordinary  carrier  have  ceased. 

In  the  present  case,  was  the  contract  merely  to  forward  the 
treasure?  The  receipt  reads,  "Received  of  Geo.  F.  Hooper, 
dust  <md  bidlion  package,  value  ten  thousand  seven  hundred  and 
fifty^five  dollars,  address,  Geo.  F.  Hooper,  which  we  agree  to 
forward  to  San  Francisco,  and  deliver  to  address/^ 

The  word  "  forward  '*  is  used  in  the  sense  of  tranisport,  and 
the  whole  contract  in  its  language,  in  itj  effect,  in  its  compen- 
sation, in  all  its  elements,  is  utterly  dissimilar  to  that  of  a 
iechmcai  forwarder.     To  particularize: 

1.  The  defendants  were  to  receive  the  whole  of  the  considera- 
tion of  carriage  and  delivery,  to  wit:  eighty  dollars  and  sixty- 
five  cents. 
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eight  was  charged  bj  the  defendaSlts  for  the  whole 

le  treasure  was  never  delivered  to  the  officers  or  em* 
f  the  steam  tng. 

le  package  remained  in  the  exclusive  custody  of  the 
messenger,  the  servant  of  the  defendants,  and  was  so 
me  of  the  loss. 

le  package  was  in  the  treasury  box  of  the  defendants 

he  transportation  and  at  the  time  of  the  loss,  and  this 

box  was  in  the  special  charge  of  the  express  mes- 

>  freight  was  paid  the  steam  tug  for  the  carriage  of  the 
;  no  contract  was  made  with  the  steam  tug  for  its 
tation;  no  notice  of  its  existence  on  board  was  given 
officers  or  employes  of  the  steam  tug;  its  presence 
neither  recompense  nor  responsibility  to  the  steam 

ppose,  instead  of  travelling  by  the  steam  tug,  the 
3r  had  hired  a  row  boat  to  put  him  on  board  the  Sen- 
1  the  treasure  had  been  lost  from  the  row  boat,  would 
3r  of  the  boat  have  been  the  carrier,  and  the  defend- 
e  forwarders  ? 

e  party  who  carries  is,  in  the  eye  of  the  law,  tho 
10  has  the  profits  of  carrying.  Of  necessity,  all  others 
1  the  transportation  must  be  agents  of  him  who  has 
St    Shall  a  party  have  all  the  profits  of  an  enterprise, 

evade  all  its  responsibilities  ? 

10  did  undertake  to  carry  this  treasure?  Some  one 
as  it  the  defendants,  who  distinctly  contracted  to  for- 
i  deliver  Uj  or  was  it  the  steam  tug,  whose  officers  and 
\  had  no  control  over  it,  and  did  not  even  know  of  its 
)  on  board?  (Stadhecher  v.  Combs,  9  Eichardson, 
);  Reed  v.  Spaulding,  5  Bosworth,  396;  Mercantile 
V.  Chase,  1  K' D.  Smith,  121;  Blossom  v.  Orifpn,  3 
671;  Sweet  v.  Barney,  24  Barb.  533.) 

technical  forwarders,  their  vocation,   compensation, 
lities,  vide  Angell  0|i  Carriers,  Sec  75. 
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.1  .Clearly,  the  b*iness  of  defendants  is  not  that  of  techmcal 
forwarders.  Upon  general  principles,  by  numerous  adjudica- 
tions, by  the  judgment  of  this  very  Court,  they  are  common 
carriers.  Neither  did  they  temporarily  assume,  or  contract  for 
i^;  different  character  in  this  particular  transaction.  The}- 
Reived  the  bullion  of  plaintiff,  and  agreed  to  transport  and 
deliver  same,  in  the  ordinary  course  of  their  business,  and 
under  their  usual  printed  form  of  receipt  They  agreed  in  tho 
.first,  part  of  that  paper  to  assume  all  the  duties  of  a  common 
carrier  as  to  the  gold  dust,  "/o  forward  4md  deliver**  it;  and 
here,  the  'word  forward  is  manifestly  used  in  the  sense  of  carry, 
or  transport. 

,  Upon  the  very  threshold  of  their  contract,  therefore,  thej 
.4i8claim  all  character  as  technicai  forwarders;  and  yet,  we  sCtQ 
told,  that  in  the  latter  part  of  the  same  contract,  they  declare 
.^emselves  such.  Why  should  the  second  use  of  the  word 
forward  (that  \Ay  forwarders)  have  a  different  meaning  from  that 
.)yhich  it  must  bear  when  first  usedt  If  the  verb  forward  U 
lUBed  to  signify  to  carry  and  transport  as  an  express  company  ^ 
nvhy  should  not  the  noun,  forwarder,  in  the  same  paper,  be 
taken  in  die  same  sense ;  that  is,  not  to  he  responsible  except  as 
express  carriers  and  transporters? 

Shall  the  word  forward  when  first  used,  be  taken  acoording 
tp  its  natural  meaning,  and  then  inmiediately  thereafter  a  tech- 
nical signification  to  be  ascribed  to  the  word  forwarders? 

Shall  this  be  the  construction,  in  view  of  the  rule  that  words 
are  to  be  taken  in  their  plain  and  popular  sense!  (4  East, 
135;  8  Kern.  574.) 

1:  By  the  Court,  Sawybb,  J. 

This  is  an  action  to  recover  the  sum  of  ten  thousand  seven 
hundred  and  fifty-five  dollars,  the  value  of  a  package  of  gold 
bullion  delivered  to  defendants,  at  Los  Angeles,  to  be  trans- 
ported to  San  Francisco,  and  which  was  lost  in  consequence 
of  .the  explosion  of  the  boiler  of  the  steam  tug,  "Adp  Han- 
cock," while  being  transj^prted  in.  charge  of  defendants' ;  mes- 
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rom  ihe  shore,  at  San  Pedro,  to'the  andiorage  of  the 

"Senator." 

ilaintiff,  to  maintain  the  action  on  his  part,  proved  that 
fendants  were,  and  are  a  company  engaged  in  the  pub^ 
ess  business;  that  is  to  say,  in  receiving,  forwarding, 
;  and  delivering,  by  sea  or  by  land,  for  any  one  who 
them,  treasure,  goods  and  packages  for  hire  from  place 

within  and  without  this  State,  in  care  of  their  own 
Brs,  in  vessels,  and  conveyances,  and  steamers,  and 
ttd  vehicles,  owned  by  others,  and  ordinarily  used  by 
ic  at  large,  as  the  conunon  and  public  mode  of  trans- 
1  and  conveyance. 

t  said  defendants  had  an  agency  and  an  agent  at  Los 
for  the  purposes  of  their  said  public  express  business ; 
incipal  office  and  agency  for  the  State  of  California 

San  Francisco. 

t  the  usual  modes  of  public  conveyance  and  trans- 
1  between  Los  Angeles  and  San  Francisco  were,  at  the 
•einafter  mentioned,  and  for  a  long  time  prior  thereto, 
le  of  stage  coaches  the  whole  way,  and  tilso  by  stage 
om  Los  Angeles  to  San  Pedro,  and  from  San  Pedro  to 
ncisco  by  a  steamer  called  the  ^  Senator;  ^  that  an  agent 
lefendant  always  travelled  on  said  steamer,  ^  Senator,^ 

San  Francisco  and  San  Pedro,  who,  on  arriving  at 
Iro,  proceeded  to  Los  Angeles  by  stage  coach,  and  there 

from  the  Los  Angeles  agent  all  express  matter  that 
a  left  there  to  be  forwarded,  carried  and  delivered, 
1  with  such  express  matter  to  San  Pedro  in  time  for 
ner,  *  Senator^s '  return  voyage,  placed  and  shipped  the 
matter  on  board  of  such  steamer,  and  returned  on  the 
with  the  express  matter  in  his  charge  to  San  Fran- 
bere  it  was  in  the  first  instance  delivered  at  the  geil- 
ncy,  and  then  delivered  by  such  agency  to  the  con«- 
)r  owners, 
t  it  was  usual  and  customary  for  the  steamer,  *  Senator,' 

other  coast  steamers,  on  arriving  at  or  approaching 
Iro,  to  anchor  some  three  miles  from  shore,  there  not 
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being  sufficient  depth  of  water  to  enable  such  vessels  to 
approach  the  shore.  That  the  usual  means  and  mode  of  trans- 
porting goods  and  passengers  between  the  shore  and  steamer 
was  by  steam  tug  and  lighters. 

^^  That  one  of  such  usual  and  ordinary  means  was  by  a  steam 
tug  boat  of  about  forty-two  (42)  tons  burden,  called,  the  *  Ada 
Hancock;'  that  is,  it  was  usual  and  customary  for  Uie  defend- 
ants' messenger  to  go  from  the  shore  to  the  steamer  with  the 
express  treasure  in  charge  on  said  tug  boat^  the  heavier  express 
freight  being  usually  transported  on  lighters.  That  the  express 
company  was  charged  by  the  steamer  the  usual  price  for  the 
passage  of  the  express  messenger  and  freight  for  all  express 
goods,  except  treasure,  which  was  carried  in  an  iron  box  called 
the  treasure-box,  and  was  kept  in  the  special  charge  of  the 
messenger  while  on  board  the  steamer,  and  no  charge  made  by 
the  steamer  for  its  transportation. 

'^  That  as  to  any  and  all  treasure  transported  by  defendants 
upon  said  steam  tug,  ^Ada  Hancock,'  or  upon  said  steamer, 
^Senator,'  no  bill  of  lading  was  ever  given,  and  no  written 
contract  of  affreightment  was  ever  made  therefor,  neither  was 
any  note  or  memorandum  in  writing  of  the  true  character  or 
value  thereof  ever  given  by  the  defendants,  or  by  their  agents 
or  servants,  to  the  master,  or  officers,  or.  agent,  or  owner  of 
said  steam  tug,  or  said  steamer,  ^  Senator.'  That  no  frei^t 
was  ever  paid  by  or  charged  against  defendants  or  their  agents 
for  treasure  laden  by  them  on  board  said  steam  tug  to  or  from 
said  steamer,  ^  Senator.'  That  the  defendants  used  the  usual 
means  of  public  transportation  in  conducting  their  business, 
which  was  notorious,  and  known  to  the  plaintifiF  at  the  time  here- 
inafter stated. 

"  That  on  the  2lBt  day  of  April,  1863,  the  plaintiff  deliv- 
ered at  the  City  of  Los  Angeles,  California,  to  the  agent  of  the 
defendants  at  Los  Angeles,  a  package  of  gold  bullion  of  the 
value  of  ten  thousand  seven  hundred  and  fifty-five  dollars, 
($10,755)  to  be  transported  to  San  Francisco  in  consideration 
of  the  sum  of  eighty  dollars  and  sixty-five  cents,  then  and  there 
agreed  to  be  paid  to  defendants  by  plaintiff,  and  on  such  deliv- 
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»ived  and  accepted  from  said  agent  a  paper,  partly 
and  partly  written^  of  which  the  following  is  a  copy, 
tion  thereof  italicised  being  written^  and  the  portion 
not  italicised  being  printed,  namely: 

« '  WELLS,  FAKGO  &  CO.'S  EXPEESa 
***Well8,  Fargo  &  Oo^ 
"  •  Express, 
^*  *  Los  Angeles, 
le,  $10,766.  April  21,  1868. 

H^ved  of  Oeorge  F.  Hooper,  dust  and  bullion.  Package 
m  thousand  seven  hundred  and  fifty-five  dollars. 
Idress,  Geo.  F.  Hooper,  which  we  agree  to  forward  to 
%ncisco,  and  deliver  to  address. 

I  no  event  to  be  liable  beyond  our  route  as  herein 
d.  It  is  further  agreed,  and  is  part  of  the  considera- 
this  contract^  that  Wells^  Fargo  &  Co.  are  not  to  be 
ible  except  as  forwarders,  nor  for  any  loss  or  damage 
from  the  dangers  of  railroad,  ocean  or  river  navigation, 
.,  unless  specially  insured  by  them,  and  so  specified  on 
eipt    For  the  proprietors^ 

" '  P.  BANNING,  Agent  ^  |l 

larges  CoL,  $80  65.  Per  Sanfosd/ 

d  package  of  gold  bullion  of  the  value  of  ten  thousand 
undred  and  fifty-five  dollars  has  never  been  delivered 
adants  to  plaintiff,  or  to  his  address." 
idants'  agent,  at  Los  Angeles,  delivered  said  bullion  to 
chie,  the  messenger,  or  traveling  agent  of  defendants 

Los  Angeles  and  San  Francisco,  who  took  charge  of 
le  and  transported  it  to  San  Pedro  by  public  stage 

For  the  purpose  of  placing  said  bullion  and  other 
\  on  board  the  steamer,  '^  Senator,"  which  then  lay  at 
as  usual,  off  the  shore,  for  transportation  to  San  Fran- 
lid  Ritchie  placed  it  on  board  the  steam  tug,  ^^Ada 
k."  himself  accompanying  the  bullion  and  having  it  in 

Soon  after,  said  steam  tug  having  on  board  said  biiN 
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lion,  said  Ritchie  and  several  other  passengers  for  San  Fran- 
cisco, started  from  the  wharf  for  the  purposte  of  placing  said 
passengers,  bullion^  etc.,  on  board  said  steamer,  ^'  Senator.'' 
Before  reaching  the  anchorage  of  the  "  Senator,"  the  boiler 
of  said  steam  tug  exploded,  whereby  the  said  Ritchie  and 
several  other  passengers  were  killed,  and  said  bullion  lost. 
There  was  evidence  tending  to  prove,  that  the  explosion  was 
caused  by  the  carelessness  of  the  engineer,  and  other  officers 
of  the  said  steam  tug.  Defendants  had  no  interest  in  said 
steam  tug,  and  no  control  over  her  management  or  naviga- 
tion. The  agents  of  defendants  at  Los  Angeles  had  no  author- 
ity to  insure  said  bullion.  The  plaintiff  had  no  option  as  to 
insuring,  or  not  insuring  the  same  with  defendants  at  Los 
Angeles.  .  Insurance  could  only  be  effected  thereon  with  said 
defendants  at  their  office  in  San  Francisca 

The  Court  gave  the  jury  the  following  instructions: 

"First  —  That  if  defendant  be  an  express  company,  pub- 
licly engaged  in  transporting  freight  from  one  place  to  another, 
for  hire,  they  are  common  carriers,  and  subject  to  all  the 
responsibilities  of  common  carriers^  except  so  far  as  they  have 
modified  them  by  agreement. 

**  Second  —  That  the  mere  fact  that  an  express  company  use 
their  own  vessels  and  steamers,  or  the  vessels  or  steamers  of 
others,  in  no  way  affects  their  liabilities  as  common  citrriers. 

"  Third  —  That  if  Wells,  Fargo  &  Co.  shipped  the  treasure 
in  question  on  board  the  steamer,  ^Ada  Hancock,'  and  there 
was  an  explosion  of  said  steamer,  by  which  the  treasure  was 
lost,  and  that  explosion  was  occasioned  by  the  negligence  of 
the  parties  in  charge  of  the  'Ada  Hancock,'  then,  Wells,  Fargo 
&  Co.  are  liable  for  the  value  of  said  treasure. 

"Fourth — An  axpreas  company  which  is  in  the  habit  of 
carrying,  for  hire,  packi^es  containing  coin,  dust  and  other 
articles  of  value,  from  one  place  to  another,  is  a  oommon  carrier. 

"Fifth  —  Exprees  companies   which   carry  packages  over 
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where  they  employ  other  vehicles  or  meanB  of  convey- 
in  their  own,  are  common  carriers, 
th  —  They  may,  however,  by  contract,  limit  their  liabil- 
ommon  carriers,  and  if  you  find  by  the  evidence  that 
mdants  in  this  case  did  so  limit  theit  liability  to  the 
',  then  the  Court  charges  you  that  such  limit  of  xe- 
lity  must  govern;  but  that  does  not  relieve  defendants 
dinary  care  in  the  discharge  of  their  duties. 
mth  —  The  special  agreement  received  in  evidence  can- 
ipt  defendants  from  accountability  for  losses  occasioned 
Feet  in  the  vehicle  or  mode  of  conveyance  used  to  effect 
sportation. 

hth  —  If  you  find,  from  the  evidence,  that  defendants 
)k  to  forward  the  gold  dust  in  question  from  Los 
I  and  deliver  the  same  to  plaintiff,  at  San  Francisco^ 
i  special  agreement  limiting  the  liability,  defendants 
I  deemed  to  have  undertaken  the  satfie  degree  of  re- 
lity  as  that  which  attached  to  a  private  person,  and 
erefore,  bound  to  use  ordinary  care  in  the  custody  of 
dust,  and  its  delivery,  and  to  provide  proper  means  of 

ice  for  its  transportation. 

*  *  *  #  #  #  # 

th  —  Should  you  find  that  the  defendants  shipped  the 
on  board  the  steamer  Ada  Hancock,  and  there  was  an 
a  of  said  steamer  by  which  the  treasure  was  lost,  and 
I  explosion  was  occasioned  by  the  negligence  of  the 
in  charge  of  her,  then  defendants  are  liable  for  the 
the  said  treasure,  by  reason  that  they  are  responsible 
ries  caused  by  the  negligence  of  the  agencies  they  em- 
fulfilling  the  obligations  of  their  undertaking." 


i 


!ourt  also  refused  the  following  instruction  asked  on  the 
defendants,  io  which  refusal  defendants  excepted: 
t  if  the  defendants,  by  their  agents,  selected  the  steam 
Hancock  for  transportation  of  the  treasure  from  the 
3  the  Senator,  and  the  jury  find  that  at  the  time  of 
ection  and  of  placing  the  treasure  on  boards  the  said 
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tug  was  sufficient  for  the  purpose  of.  such  contemplated  trans- 
portation, then  that  the  defendants  are  not  responsible  if  the 
treasure  was  lost  by  any  subsequent  oarelessness  of  the  officers 
of  the  boat." 

It  is  admitted  by  appellants'  counsel  that  defendants,  as  to 
the  transportation  of  said  bullion,  were  acting  in  the  capacity 
of  common  carriers;  and  such  was  undoubtedly  their  legal 
relation  to  said  bullion  at  the  time  of  its  loss.  It  is  further 
admitted  —  and  this  proposition  also  admits  of  little  doubt  — 
that  defendants,  under  the  law  applicable  to  common  camera^ 
are  liable  for  its  loss,  unless  such  liability  is  restricted  by  the 
express  stipulations  of  the  contract  between  the  parties  for  the 
conveyance  of  said  bullion. 
^^^  It  is  insisted,  however,  on  the  part  of  defendants,  that  the 

pB  contract  contains  express  stipulations  which  exonerate  them 

Ev  from  all  liability  for  the  loss  under  the  circumstances  disclosed 

by  the  record;  while  on  the  part  of  plaintiff,  this  proposition 
is  controverted.  If  mistaken  on  this  point,  it  is  further  claimed 
by  the  plaintiff,  that  any  stipulation  in  a  contract  which  pur- 
ports to  exonerate  a  common  carrier  from  loss  resulting  from 
the  carelessness,  negligence  or  misfeasance  of  the  carrier,  or 
of  his  servants  or  agents,  is  contrary  to  the  policy  of  the  law 
and  void.  It  is  not  pretended  —  and  it  could  not  with  any 
show  of  reafeon  be  pretended — that  the  loss  in  question  is 
within  the  meaning  of  the  last  clause  of  the  receipt  set  out  in 
the  record  relating  to  the  dangers  of  navigation,  etc«  The  clause 
relied  on  by  defendants  to  relieve  themselves  from  responsibility 
is  as  follows:  "It  is  further  agreed,  and  it  is  a  part  of  the 
consideration  of  this  contract,  that  Wells,  Fargo  &  Co.  are  not 
to  be  responsible  except  as  forwarders." 
^'*'|  The  liabilities  of  conMnon  carriers  and  forwarders,  inde- 

pendent of  any  express  stipulation  in  the  contract,  are  entirely 
different  "The  common  carrier  who  undertakes  to  carry 
goods  for  hire,  is  bound  to  deliver  them  at  all  events,  unless 
injured  or  destroyed  by  the  act  of  God,  or  the  king's  enemies." 
(Edwards  on  BaiL,  295.)  "A  common  carrier  is  regarded  by 
tlie  law  as  an  insurer  of  the  property  intrusted  to  him;  or  in 
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rds,  he  is  legally  responsible  for  acts  against  which 
not  provide^  from  whatever  cause  arising,  the  acts  of 
the  public  enemy  only  eKcepted."  (Angell  on  Car- 
.  67.)  There  are  many  accidents  against  which  com- 
iers  cannot  protect  themselves  by  the  exercise, of  the 
ire  and  skill  on  the  part  of  themselves  and  their  em- 
I  the  result  of  which  they  are  nevertheless  responsible. 
Ban.,  464,  et  seq.,  and  Angell  on  Carriers,  Chap.  11, 
I  cited.)  But  the  liability  of  "forwarders,'*  is  like 
varehousemen  and  conunon  agents,  and  is  governed 
eneral  rule  applicable  to  other  bailees  for  hire  not 
>  eartaraordinary  liabilities.  They  are  responsible  for 
care,  skill  and  diligence — that  is,  such  care  and  dili- 
prudent  men  in  similar  cincumjstances  usually  exer-* 
s  management  of  their  own  business.  (Story  on  Bail., 
:.)  They  are  not,  it  is  true,  insurers  like  common 
but  they  are  responsible  for  all  injuries  to  property 
their  charge  resulting  from  negligence,  or  misfeasance 
elves,  their  agents  or  employes.  In  view  of  these 
3  goveminf  the  liabilities  of  "carriers'*  and  "for- 
'  what  is  the  effect  of  the  disputed  clause  in  the  con- 
^r  consideration  upon  the  rights  of  the  parties,  plain- 
lef endants  t  What  is  the  extent  of  the  restriction  upon 
ion  law  liabilities  of  the  defendants?  The  language 
aken  most  strongly  against  the  defendants.  (Edwards 
nents^  492.)  The  instrument  is  executed  by  them 
;t  was  drawn  up  with  care,  in  language  selected  by 
iSf  the  blank  form  having  been  printed  in  advance 
be  presented  to  all  persons  offering  property  for  trans- 
by  their  express.  The  restrictions  were  for  their 
Tho  owners  of  packages  sent  by  express  rarely  exam- 
care,  or  indeed  have  an  opportunity  to  critically  con- 
»  term|9  of  the  receipt  presented  to  them ;  and  general 
ader  such  circumstances,  are  apt  to  mislead.  These 
I  of  the  reasons  for  the  rule  given  in  the  books.  In 
ig  a  covenant  in  a  charter  party,  Mr.  Justices  Curtis 
^The  rule  of  oouistruction  as  to  exceptions  is,  that 
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tfaey  are  to  be  taken  most  strongly  against  tlie  party  for  ^hose 
benefit  they  are  introduced.  ♦  :»  *  Tbesfe  words  of  excep- 
tion being  introduced  by  the  covenanter  for  his  own  benefit,  if 
they  are  capable  of  bearing  a  more  or  less  extendi  meaning, 
the  rule  requires  that  meaning  to  be  allowed  to  them  which  is 
least  beneficial  to  the  cov^ianter."  (Aiery  v.  Merrill,  2  Cur- 
tis, 11.)  And  Mr.  Chief  Justice  Gibson,  in  Atwood  v.  Rett' 
once  Transportation  Company,  9  Watts,  88,  in  relation  to  a 
restriction  in  a  contract  by  a  carrier,  said:  ^^ Though  it  is  per- 
haps too  late  to  say  that  a  carrier  may  not  accept  his  charge 
in  special  terms,  it  is  not  too  late  to  say  that  the  policy  which 
dictated  the  rule  of  the  conmion  law  requires  that  exceptions 
to  it  be  strictly  interpreted,  and  that  it  is  his  duty  to  bring  his 
case  strictly  within  them."  And  such  is  the  well  settled  mle 
of  construction  in  such  cases. 

The  contract  of  defendants  is  not  merely  to  forward  the 
bullion,  but  to  *' forward  to  San  Francisco  and  deliver  to 
address/*  They  are  not  merely  to  start  it  upon  the  way  by 
some  suitable  conveyance,  but  are  to  see  that  it  reaches  its 
destination,  and  are  to  "deliver  to  addrcbs."  They  were  un- 
doubtedly common  carriers,  and  not  forwarders  in  the  technical 
sense  of  the  term.  But  there  was  an  evident  intention  on  the 
part  of  defendants  to  restrict  their  liability,  and,  although  they 
were  acting  in  the  capacity  of  carriers,  they  stipulated  that 
they  were  "not  to  be  responsible  except  as  forwarders."  Aa 
we  construe  this  clause,  it  does  not  mean  that  defendants  would 
start  the  package  upon  the  way  by  some  suitable  conveyance, 
and  that  thereupon  their  responsibility  should  cease,  for  that 
would  be  directly  in  conflict  with  the  covenant  to  "deliver  to 
address."  It  simply  means,  that  defendants  would  not  assiune 
the  extraordinary  responsibilities  of  a  common  carrier,  and 
become  an  insurer  of  the  goods,  except  as  against  loss  result- 
ing from  the  act  of  God  or  public  enemies.  There  is  no  ex- 
press covenant  or  exception  against  loss  by  negligence  on  the 
part  of  defendants,  or  of  those  employed  by  them  in  the  trans- 
portation of  their  express  matter.  The  exception  fixes  the 
limit  of  responsibility  by  referring  to  another  class  of  bailees. 


^ 
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sponsibilities  are  different  from  those  of  carriers ;  and 

Qingy  as  we  construe  the  restrictive  clause^   is,  that 

.  be  governed  in  respect  to  their  liabilities  by  the  same 

6  as  those  applicable  to  forwarders.     It  is  manifest 

ras  not  intended  by  this  clause  that  all  responsibility 

3ase  as  soon  aa  the  package  was  started  upon  its  pas- 

n  the  office  of  defendants  at  Los  Angeles;  for  the  xi4l*  ^ 

lIso  contains  the  clause^   ^'In  no  event  to  be  liable  "j.. 

lur  route  aa  herein  receipted."     The  route  as  therein 

extended  to  San  Francisco.  The  printed  form  of  the 
at  used  in  this  case  was  evidently  framed  with  a  view 
il  use,  where  the  point  of  destination  was  beyond,  as 
within  the  routes  established  and  used  by  defendants. 
Y  it  was  contemplated,  that  defendants  might  be  lia-  ^  ^r   t 

loss  occurring  on  their  *^  route.''  If  it  was  intended 
)  themselves  from  all  responsibility  while  the  package 
e  in  transit,  this  clause  would  doubtless  have  been 
read,  ^^  In  no  event  to  be  liable  for  any  loss  arising 
ving  our  office  at  Los  Angeles,''  or  some  other  lan^  % 

equivalent  import      The  defendants  were  carriers^  Hl}'« 

t>ullion  was  lost  while  in  their  possession  in  the  char*  ^Mf  ^ 

carriers.     It  was  not  received  to  be  stored,  or  to  be  4in  '^ 

pon  its  passage  merely,  by  the  first  convenient  oppor- 
rut  to  be  carried  and  delivered  "  to  address,"  and  for 

purpoaew  There  was  no  point  at  which  defendants 
fact  mere  forwarders,  in  the  technical  sense  of  the 
in  which  they  were  warehousemen.     The  goods  were 

their  possession  in  such  character,  but  in  the  chai^ 
»rrier8  only.  They  could  not  be  liable  in  a  character 
ey  never  occupied;  and  their  contract,  that  while 
carriers,  they  shaD  only  be  liable  "  as  forwarders,"  in 
n  with  the  other  language  of  the  instrument,  can 
n  that  the  liability  shall  be  governed  by  the  principlt 
pplicable  to  forwarders;  that  is,  that  they  shall  only 
for  losses  arising:  from  a  want  of  ordinary  care  on  tlxe 
hemselves^  tod  in  the  agencies  made  use  of  by  them 
ercise  of  their  ordinary  business  of  carriers.  w 


# 
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The  word  "  as,^'  is  defined  in  the  last  edition  of  Webster's 
Dictionary  as  follows:  '^Like;  similar  to;  of  the  same  kind, 
or  in  the  same  manner;  in  the  manner  in  which."  And  this 
is  obvioasly  the  ordinary  import  of  the  word  standing  in  re- 
lations similar  to  that  in  the  instrument  under  consideration. 
Defendant's  liability  was  to  be  "  similar  to  "  that  of  forward- 
era —  '^of  the  same  kind.''  They  were  to  be  liable  '^in  the 
same  manner ''  —  "  in  the  maner  in  \diich  "  —  forwarders  are 
liable.  In  what  manner  are  forwarders  responsible?  Of 
what  kind  is  their  liability!  They  are  not  insurers,  like  car- 
riers, but  they  are  liable  for  losses  of  goods  while  in  their 
custody  resulting  from  negligence  of  themselves  and  those 
whom  they  employ  in  their  business  of  forwarders.  And  if  a 
forwarder,  or  warehouseman,  instead  of  using  his  own  ware- 
house, and  employing  his  own  subordinates,  should,  for  a  stip* 
ulated  sum  paid  to  the  owner,  use  in  his  business  the  warehouse 
of  another  person,  who  employs  and  controls  the  subordinates, 
there  can  be  no  doubt  that  he  would  be  liable  for  a  loss  of 
the  goods  intrusted  to  his  care  occurring  while  in  his  posses- 
sion, and  resulting  from  the  negligence  of  such  subordinates, 
although  not  under  his  control.  If  the  liability  of  these  defend- 
ants imder  their  contract  is  to  be  ^^  similar  to  "  that  of  forward- 
ers —  if  it  is  of  "  the  same  kind ''  —  if  they  are  to  be  responaible 
^  in  the  same  manner,"  then  th^y  are  liable  for  any  loss  lesolt- 
ing  from  the  negligence  of  themselyes,  or  negligence  in  die 
agencies  employed  by  them,  while  the  bullion  was  in  their 
custody  and  control;  and  that  custody,  without  doubt,  oon- 
tdnued  up  to  the  moment  of  the  loss,  and  would  have  continued 
but  for  the  loss  up  to  the  time  when  it  would  have  reached  its 
destination,  and  been  delivered  ^^to  address."  The  fact  that 
defendants  made  use  of  various  public  conveyances,  their  mes- 
senger with  the  treasure  travelling  a  part  of  the  way  by  stage, 
a  part  by  steam  tug  and  lighters,  and  a  part  by  ocean  steamer, 
makeA  no  difference  as  to  their  liability.  For  defendants'  pur- 
poses the  managers  of  those  various  conveyances  were  dieir 
agents  and  employes.  Defendants  had  the  means  of  holding 
the  proprietors  of  those  various  vehicles  used  in  their  business 
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of  expressmen  responsible  to  them^  had  they  chosen  to  do  so. 
If  they  did  not  take  the  proper  means  to  seeure  themselves, 
it  was  their  own  fanlt  The  defendants^  altLoiigh  employing 
public  conveyances,  were  still  carriers  having  the  actual  cu^ 
tody  and  management  of  the  treasure  during  the  transit,  as 
well  as  while  it  ranained  at  the  office  of  defendants  at  the 
extremities  of  their  route.  Bitohie,  the  messenger  of  the 
defendants,  was  in  the  actual  custody  of  the  treasure  during 
the  transit  Suppose,  by  the  carelessness  of  Eitchie  in  trans- 
ferring tixe  treasure  from  the  steam  tug  to  the  ^^  Senatdi,'.'  it 
had  been  dropped  into  the  ocean  and  lost,  can  it  be  pretended 
that  the  defendants  would  have  been  exempt  from  liability 
under  the  restrictive  clause  of  their  contract  under  considera* 
tion!  Would  it  be  claimed^  in  such  case  that  the  liability  of 
defendants  ceased  as  soon  as  the  treasure  left  their  <^ce  at  Los 
Angeles  t  We  do  not  think  any  such  construction  would  be 
claimed  for  the  stipulation.  If  the  defendants  would  not  be 
protected  by  the  ezoeption  against  loss  from  the  negligence  of 
OQe  of  their  servants,  why  should  it  protect  them  against  the 
negligence  of  anotixer,  who  as  to  the  same  matter  is  in  law 
dieir  servant  or  agent.  BoHi  are,  in  contemplation  of  law,  the 
agents  or  employes  of  defendants,  and  the  acts  of  both  are  the 
acts  of  defendants,  and  the  language  of  the  restrictive  clause 
under  consideration  no  more  excludes  the  liability  resulting 
from  the  negligence  of  one  than  from  that  of  the  other. 

The  defendants  were  common  carriers,  but  under  the  con- 
tract they  were  carriers  with  limited  respcmsibilities.  There 
is  an  ample  margin  for  the  operation  of  the  clause  restrict- 
ing the  defendants'  liability  in  the  numerous  accidents  and 
losses  not  arising  out  of  n^igence,  of  malfeasance,  and  not 
even  comprehended  in  the  exception,  ^^  damages  arising  from 
the  dangers  of  railroad,  ooean  or  river  navigation,  fire,''  etc*, 
against  ^ich  the  carrier  is  an  insurer,  and  from  which  for- 
warders are  exempt 

Much  stronger  language  has  been  held  not  to  exempt  bailees 
from  losses  arising  from  negligence.  To  justify  the  conclu- 
sion that  such  exemption  is  contemplated,  the  language  should 
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be  unequivocal,  and  susceptible  of  no  other  reasonable  inter- 
pretation. In  Wells  et^al.  y.  Steam  Navigation  Company,  8 
N.  Y.  (4  Seld.)  375,  the  contract  for  towing  a  vessel  from  Isew 
York  to  Albany  contained  the  clause  "  at  the  risk  of  the  mas- 
ter and  owners  thereof."  Although  persons  engaged  in  tow- 
ing vessels  have,  in  Xew  York,  been  held  not  to  be  common 
carriers,  the  defendants  in  that  case  were  still  held  to  be  liable 
for  damages  resulting  from  the  carelessness  of  tliose  engaged  in 
,  towing  the  vessel,  notwithstanding  this  restriction  in  their  con- 

tract. '  Mr.  Justice  Mason  said:    **  I  cannot  think  the  expres- 
,  sion  contained  in  it,  '  at  the  risk  of  the  master  and  owners 

M  lliereof,'  was  understood  by  the  parties  as  a  protection  against 

all  kinds  of  negligence.    It  would  be  an  extraordinary  contract. 
^^  which  should  in  express  terms  give  such  a  latitude  in  perform- 

^^k  '      iug  A  kind  of  service  of  so  important  a  character  as  the  one 

^3  under  consideration ;  and  to  permit  a  contract  to  have  so  unrea- 

^^  sonabte  an  effect  as  it  would  imply,  the  intention  of  the  par- 

ties should  be  dearly  and  unequivocally  expressed,  so  as  t'j 
4  leave  no  room  for  doubt  or  misconstruction.     (6  John.  180  ; 

7  Hill,  547.)     In  this  contract  nothing  is  said  about  negli- 
gence."   (Page  879.)    In  the  same  case,  Mr.  Justice  Gardiner. 
tii  referring  to  Alexander  v.  Greene,  7  Hill,  544,  said  (page  382)  : 

I  **  We  held  then  if  a  party  vested  with  a  temporary  control  of 

1  another's  property  for  a  special  purpose  of  this  sort  would 

*  shield  himself  from  responsibility,  on  account  of  the  gros?: 

negligence  of  himself  and  servants,  he  must  show  his  immu- 
nity on  the  face  of  his  agreement ;  and  that  a  stipulation  so 
extraordinary,  so  contrary  to  the  general  custom  and  the  under- 
standing of  men  of  business,  would  not  be  implied  from  a 
Jl^l  general  expression,  to  which  eiBFect  might  otherwise  be  given  " 

t*— and  that  he  saw  no  reason  now  for  changing  this  rule.  So, 
also,  in  Schieffelin  v.  Harvey,  vrhere  goods  shipped  to  £ng^ 
land  were  "  returned  to  the  shippers  at  their  own  risk,"  and 
were  purloined  from  the  ship,  the  owner  of  llie  ship  was  held 
liable^  The  Court  say:'  ^It  is  undoubtedly  true  that  the 
general  operation  of*  law  may  be  controlled  by  the  agreement 
of  the  parties*     But  sudh  agreement  ought  to  be  cledr  an** 
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capable  Ckf  bat  one  oozustruetioxiy  tokequivocally  and  neoessarilj 
emcin^  that  such  was  the  intention  of  both  the  parties."  {9 
JohiL  180.)  A  similar  role  is  stated  in  Btiehman  y.  Shouse,  6 
Bawle,  189.  As  further  instances  of  the  application  of  the 
rale  to  restrictive  clauses  in  the  contracts  of  carriers,  see  Sager 
V.  P.  S.  &  P.  E.  R.  B.  Co.,  81  Maine,  238,  239;  De  Botl^ 
child  y.  Boyal  Mail  Steam  Pa^et  Co.,  7  Exchequer  S.  734. 

So,  also,  in  the  case  of  the  New  Jersey  Steam  Naa>igatiim 
Company  v.  Merchant's  BwrJc,  in  the  Supreme  Court  of  the 
United  States,  6  How.  344.  The  contract  provided  that:  f'  The 
following  conditions  are  stipulated  and  agreed  to  as. part  of 
this  contract,  to  wit:  The  said  crate,  with  its  contents,  is  to 
be  at  all  times  exdusivelj  at  the  risk  of  the  said  William  F. 
Hamden ;  and  the  New  Jersey  Steam  Navigation  Ck>mpan7  ^ 

will  not,  in  any  eveat,  be  responsible  either  to  him  or  his 
employers,  for  the  loss  of  any  goods,  wares,  merchandise^ 
money,  notes,  bills,  evidences  of  debt,  or  property  of  any  or 
every  description,  to  be  conveyed  or  transported  by  him  in  said 
crate  or  otherwise,  in  any  manner,  in  the  boats  of  the  said 
company.  Further,  that  the  said  Hamden  is  to  attach  to  his 
advertisements,  to  be  inserted  in  the  public  prints,  as  a  ooxn- 
mon  carrier,  exclusively  responsible  for  his  acts  and  doings, 
the  following  notice,  which  he  is  also  to  attach  to  his  receipts 
or  bills  of  lading,  to  be  given  in  all  cases  for  goods,  wares  and 
merchandise,  and  other  property  committed  to  his  charge,  to 
be  transported  in  said  crate  or  otherwise: 

^^Take  Notice — William  F.  Hamden  is  alone  responsible 
for  the  loss  or  injury  of  any  articles  or  property  committed  to 
his  eare ;  nor  is  any  risk  assumed  by,  nor  can  any  be  attached 
to  the  proprietors  of  the  steamboats  in  which  his  crate  may  be 
and  is  transported,  in  respect  to  it  or  its  contents,  at  any 
time.''' 

Mr.  Justice  Nelsmi,  in  construing  this  contract  says,  (p.  383) : 
'^  The  language  is  general  and  broad,  and  mig^t  very  well  com- 
prehend ev^ry  description  of  risk  incident  to  the  shipment 
But  we  think  it  would  be  going  further  than  the  intent  of  tbe 
parties  upon  any  fair  and  reasonable  construction  of  the  agree- 

Vol.  XXVII.— a 


^ 


84  Hoopn  V.  Wuxa^  Yamqo  k  Co.       *  [Sup.  Ct 

OpInloB  of  tiM  Gonrt 

menty  were  we  to  regard  it  as  stipulating  for  wilful  misoon- 
duct,  gross  negligence,  or  want  of  ordinary  care,  either  in  the 
seaworthiness  of  the  vessel,  her  proper  equipments  and  fomi- 
ture,  or  in  her  management  by  the  master  and  hands.  *  *  * 
If  it  is  competent  at  all  for  the  carrier  to  stipulate  for  the 
gross  negligence  of  himself,  and  his  servants,  or  agents,  in  the 
transportation  of  the  goods,  it  should  be  required  to  be  done^ 
at  least,  in  terms  that  would  leave  no  doubt  as  to  the  meaning 
of  the  parties." 

To  apply  these  principles  to  the  case  in  hand,  we  think  i1 
cannot  be  said  that  the  contract  in  question  in  clear  and  une 
quivocal  terms  necessarily  evinces  an  intention  on  the  part  oi 
both  parties,  or  of  either  party,  that  defendants  shall  be  exon- 
erated from  any  loss  resulting  from  negligence  in  the  agenda 
employed  by  them  in  the  transportation  of  treasure  committed 
to  their  care.  If  such  had  been  the  intention,  it  certainlj 
oould,  and  doubtless  would  have  be^i  expressed  in  language 
about  which  there  could  be  no  misapprehension  by  either 
party.  Nothing  is  said  about  negligence.  The  language  used 
is  not  such  as  necessarily  expresses,  or  as  men  would  ordi- 
narily employ  to  express  die  idea  now  claimed  for  it^  and  if  sc 
used,  it  would  be  likely  to  mislead  a  party  to  whom  it  is  ten- 
dered ready  executed  upon  the  receipt  of  his  property  foi 
transportation.  That  plaintiff  could  not  have  understood  the 
contract  in  the  sense  claimed  for  it  by  the  defendants,  seems 
in  the  highest  degree  probable,  for  it  can  scarcely  be  credited, 
that  a  man  of  ordinary  capacity  and  intelligence  would  com- 
mit so  valuable  a  package  to  others  to  be  transported  a  long 
distance,  without  supposing  that  somebody  would  be  responsi- 
ble to  him  for  at  least  good  faith,  and  ordinary  care  during  the 
transit.  But  if  the  construction  claimed  for  the  stipulation 
In  question  is  to  prevail,  the  defendants  were  neither  responsi 
ble  themselves  for  ordinary  care,  after  the  treasure  left  theii 
office  at  Los  Angeles,  nor  bound  to  take  the  measures  pre- 
scribed by  the  statute  to  make  the  owners  of  the  vessels  used 
by  them  as  a  means  of  transportation  responsible. 

The  language  of  the  stipulation  under  oonsideration,  at  least, 
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admits  of  the  oanstruction  which  we  hare  given  it ;  and  to  hold 
that  the  exception  includes  losses  arising  from  negligence  would, 
in  our  judgment,  be  to  adopt  a  strained  construction  in  favor  of 
defendants,  and  to  depart  from  its  obvious  import,  while  as  we 
have  seen  the  rule  to  be,  the  construction  must  be  most  strictly 
against  the  defendants. 

Holding,  as  we  do,  that  the  exception  in  the  contract,  for  the 
reasons  stated  does  not  exempt  the  ddlendants  from  losses  re- 
folting  from  the  negligence  of  those  in  charge  of  the  steam  tug, 
it  becomes  unnecessary  to  determine  the  more  difficult  question, 
in  the  present  state  of  the  authorities,  as  to  the  power  of  com- 
mon carriers  by  special  contract  to  exonerate  themselves  from 
liabilities  arising  from  the  negligence  of  those  employed  by 
them  in  their  business  of  carriers. 

The  instruotions  of  the  Court,  considered  in  connection  with 
the  instrument  in  evidence,  are  substantially  in  accordance  with 
the  riews  here  expressed.  We  therefore  find  no  error  in  them, 
or  in  refusing  the  instruction  asked  by  defendants. 

The  damages  alleged  in  the  complaint  are  ten  thousand 
seven  hundred  and  fifty-five  dollars,  and  judgment  is  asked 
for  that  amount  only.  The  verdict  and  judgment  are  for 
eleven  thousand  seven  himdred  and  forty  dollars  and  eighty- 
seven  cents.  This  exceeds  the  amount  embraced  within  the 
issues.  There  is  no  provision  in  our  Practice  Act  authoriring 
this  Court  to  allow  an  amendment  to  the  complaint  making 
it  correspond  with  the  verdict  The  Court  below,  before  judg- 
ment, mi^t  have  permitted  an  amendment  so  as  to  make  the 
complaint  correspond  with  the  verdict,  but  this  was  not  done. 
TJpon  consent  of  the  respondent  the  judgment  may  be  so  modi- 
fied as  to  reduce  lihe  recovery  to  the  amount  claimed  in  the 
complaint. 

Ordered,  that  respondent  have  fifteen  days  within  which  to 
file  his  consent  in  writing,  that  the  judgment  be  modified  so  as 
to  reduce  the  amount  to  the  sum  of  ten  thousand  seven  hun- 
dred and  fifty-five  dollars,  and  upon  filing  such  consent  in 
writing,  the  judgment  will  be  modified  in  pursuance  thereof. 
In  default  of  filing  such  written  consent,  it  is  ordered  that 
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judgment  be  entered  reyersing  the  judgment  of  the  District 
Court  and  granting  a  new  triaL 

It  is  further  ordered,  that  appellaiits  reoover  thjsir  costs  of 
appeaL 

Sandebson,  C.  J.,  dissenting. 

Upon  the  facts  of  thil  case,  as  detailed  in  the  opinion  of  the 
Court  delivered  by  Mr.  Justice  Sawyer,  the  Court  below  in.- 
structed  the  jury,  in  substance,  that  if  the  defendants  were 
an  express  company^  publicly  engpged  in  the  transportation  of 
freight  from  one  place  to  another  for  hire,  th^  were  in  law 
common'  carriers,  and  subject  to  all  the  responsibilities  of  com- 
mon carriers,  except  so  far  as  they  may  have  lawfully  modified 
them  by  agreement;  and  that  their  responsibilities  were  wholly 
unaffected  by  the  fact  that  they  used  other  vehicles,  vessels, 
or  means  of  conveyance  than  their  own,  for  the  purposes  of 
such  transportation.  That,  as  common  carriers,  the  defendants 
could,  by  contract)  limit  the  liability  imposed  upon  them  by 
the  common  law,  to  a  certain  extent;  but  they  could  not,  by 
such  contract,  relieve  themselves  from  the  exercise  of  ordinary 
care  in  the  discharge  of  their  duties;  and  if  the  treasure  was 
lost  through  their  negligence,  or  the  negligence  of  any  of  their 
agents,  they  were  responsible  for  the  loss,  notwiUistanding  any 
contract  to  the  contrary.  That  if  the  defendants  shipped  the 
treasure  on  board  the  Ada  Hancock,  and  there  was  an  explo- 
sion, occasioned  by  the  negligence  of  the  persons  in  charge  of 
her,  by  which  it  was  lost,  they  were  liable,  for  the  reason  that 
by  so  shipping  the  treasure,  they  made,  so  far  as  the  test  of 
their  liability  to  the  plaintiff  is  concerned,  the  Ada  Hancock 
their  vessel,  and  the  persons  in  charge  of  her  their  agents,  for 
the  purpose  of  fulfilling  the  obligations  of  their  contract  with 
him,  notwithstanding  they  may  have  had  no  authority  in  the 
management  or  control  of  the  vessel,  or  those  in  charge  of  her. 

The  Court  below  did  not  undertake  to  construe  the  contract 
in  question,  or  to  determine  whether  by  its  terms  the  defend- 
ants had  stipulated  for  exemption  from  liability  for  imy  loss 
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which  might  result  from  the  negligence  of  their  agents,  or  any 
portion  of  them ;  but,  assuming  such  to  be  the  true  meaning 
and  intent  of  the  contract,  in  effect  cha^d  the  jury  that  the 
contract  was  void  upon  grounds  of  public. policy  so  far  as  it 
attempted  to  protect  the  defendants  against  the  negligence  of 
their  agents,  whether  sudi  agents  were  in  their  immediate 
employment  and  directly  under  their  supervision  and  absolute 
goTemment,  or  were  the  parties  in  diarge  of  the  various,  pub- 
he  conveyances  used  by  them  in  transporting  the  treasure  in 
question,  and  not  directly  in  their  employment  and  in  no^'espect 
under  their  control.  Such  is  the  theory  upon  which,  as  I  under- 
stand the  instructions,  this  case  went  to  the  jury. 

The  propositions  contained  in  these  instructions  were  duly 
excepted  to  by  the  defendants,  and  it  is  alleged  that  they  are 
erroneous  so  far  as  they  instruct  the  jury  that  the  deftadants 
could  not,  by  contract,  relieve  themselves  from  liability  for 
losses  caused  by  the  negligence  of  their  agents,  it  being 
claimed  that  a  ooB&mon  carrier  may,  by  express  agreement, 
circtunscribe  or  Emit  his  common  law  liability  so  as  to  protect 
himself  from  the  consequences  of  any  act  of  negligence  or 
wrong  committed  hy  any  person  or  persons  other  than  himself, 
notwithstanding  such  persons  may  be  his  agents,  or,  in  other 
words,  be  may  by  express  contract  nullify  the  common  law 
doctrine  of  respondeat  superior;  and  that  this  was  done  in  the 
present  case  by  the  terms  of  the  receipt  which  was  given  by 
the  defendants  and  accepted  by  the  plaintiff. 

It  is  insisted  on  the  part  of  the  plaintiff  that  the  receipt  for 
the  treasure  and  the  annexed  conditions  given  by  the  defend- 
ants, and  accepted  by  the  plaintiff,  does  not  establish  a  con- 
tract between  them  restricting  the  common  law  liability  of  the 
defendants,  because  it  does  not  appear  to  have  been  signed  by 
the  plaintiff,  nor  does  it  appear  that  he  either  read  or  was 
informed  of  its  contents,  or  that  he  in  any  manner  assented  to 
its  terms  further  than  is  implied  by  his  acceptance  and  silence; 
and  that,  therefore,  it,  in  contemplation  of  law,  only  amounts 
to  a  notice  brought  home  to  the  plaintiff,  to  the  effect  that  the 
defendants  would  not  be  responsible  except  as  therein  ptx>vided. 
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It  is  well  settled  that,  if  it  is  to  be  regarded  as  a  notioe  merely, 
notwithstanding  it  was  brought  home  to  the  knowledge  of  the 
plaintiff,  it  did  not  relieve  the  defendants  from  any  responsi- 
bility imposed  by  the  common  law  for  a  loss  of  the  treasure 
occasioned  by  their  negligence  or  the  negligmoe  of  their 
agents.  (Sayer  y.  The  Portsmouth  S.  and  /.  and  E.  BaUroad 
Co.,  81  Maine,  228;  Wild  v.  Pickford,  8  Mees.  and  Welb.  443; 
8toiy  on  Bailments^  4th  edition,  §  571.)  But  the  weight  of 
authority  seems  to  be  that  a  receipt  deliyered  and  received 
under^  like  circumstances  amounts  to  a  contract.  A  similar 
paper  was  so  regarded  in  Parsons  v.  Monteafh,  13  Barb.  358 ; 
Moore  v.  Evans,  14  Barb.  524;  and  in  Holford  v.  Adams,  2 
I>uer,  480;  and  was  expressly  so  decided  in  Dorr  v.  N.  J. 
Steam  Navigation  Co.,  1  Keman,  485,  and  in  Wells  v.  The 
New  York  Central  R.  B.  Co.,  24  N.  Y.  183.  In  the  former 
case,  the  Court  said:  ^^  The  exception  to*  the  common  law  lia- 
bility being  made  in  the  bill  of  lading  and  delivered  to  the 
agent  of  the  plaintiff,  must  be  deemed  to  have  been  agreed 
upon  by  the  parties ;''  and  in  the  latter:  "  The  word  ^  agreed ' 
means  the  concurrence  of  two  parties,  and  the  act  of  accept- 
ance binds  the  acceptor  as  fully  as  his  hand  and  seal  would* 
(Oa  Litt  §  217,  note;  5  HiU,  258,  269 ;  1  Seld.  229 ;  27  Barb. 
140,  and  cases  cited)  The  point  is  too  well  settled  to  admit 
of  debate." 

It  is  also  insisted  on  the  part  of  the  plaintiff  that  this  con- 
tract when  properly  construed  does  not  exempt  the  defendants 
from  the  liability  sought  to  be  enforced  in  this  action.  The 
instrument  was  prepared  by  the  defendants  without  previous 
consultation  with  .the  plaintiff,  who  had  therefore  no  choice  in 
the  selection  of  the  terms  employed.^  And  it  is  well  settled 
that  the  language  creating  the  exceptions  from  liability  in  such 
cases  must  be  strictly  construed  against  the  party  in  whose 
favor  they  are  mada  The  language  was  introduced  by  the 
defendants  for  their  benefit^  and  if  it  is  susceptible  of  a  more 
or  leas  extended  meaning  the  rule  of  construction  in  such  cases 
is  to  adopt  that  which  is  the  least  favorable  to  the  party  who 
is  to  be  benefited  thereby.     (Munn  r.  Baker,  3  £ng.  Com. 
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Law,  389;  Air€ff  t.  MerriU,  3  Curtis  C.  C.  8;  Atwood  v.  The 
Reliance  Transportation  Co.,  9  Watts,  88;  De  Rothaehild  v. 
Eoyal  Mail  Steam  Packet  Co.,  7  Exchequer,  Welsby,  HurL  and 
Gord  734.) 

The  language  to  be  construed  is  as  follows:  '^Received, 
etc,  ♦  ♦  ♦  which  we  agree  to  forward  ♦  ♦  ♦  and  de- 
liver. It  is  further  agreed,  and  is  a  part  of  the  consideration^ 
of  this  contract,  that  Wells,  Fargo  &  Co.  are  not  to  be  respon- 
sible^ except  as  forwarders,  nor  for  any  loss  or  damage  arising 
from  the  dangers  of  railroad,  ocean,  or  river  navigation,  fire, 
etc,  unless  specially  insured  by  them,  and  so  specified  in  this 
receipt" 

It  is  insisted  by  defendants  that,  notwithstanding  they  were 
eommon  carriers  and  received  full  compensation  for  the  trans-  / 

portation  of  the  treasure  in  question,  their  liability  touching 
such  transportation  is  reduced  from  that  of  common  carriers  ^ 

to  that  of  forwarding  merchants  by  the  foregoing  language, 
or  in  oilier  words  that  their  liability  ceased  when  the  treasure 
was  placed  on  board  the  stage  coach  at  Los  Angeles,  en  route 
for  San  Francisco  by  coach,  steam  tug  and  steamer,  the  same 
being  the  usual  mode  of  public  transportation  between  those 
places;  and  that  thereafter  the  treasure  was  at  the  risk  of  the 
plaintiff  xmtil  it  reached  the  general  agency  of  the  defendants 
at  San  Francisco,  where  their  responsibility  again  attached 
and  continued  until  a  delivery  thereof  to  the  address  of  the 
plaintiff. 

This  contract  must  be  read  by  the  light  of  surroimding  cir- 
eumstances  as  disclosed  by  the  evidence  in  the  case.  The  de- 
fendants were  engaged  in  the  express  business;  that  is  to  say, 
in  receiving,  carrying  and  delivering,  by  sea  or  by  land,  treas- 
ure, goods  and  packages  for  hire,  in  the  care  of  their  own  mes- 
sengers, but  in  vessels,  conveyances,  steamers,  boats  and  vehicles 
belonging  to  other  parties,  in  no  way  connected  or  associated 
with  the  defendants  in  tiieir  express  business,  and  ordinarily 
used  by  the  public  at  large  as  the  common  and  public  mode  of 
transportation  and  conveyance.  In  these  vessels,  etc.,  the  de- 
fendants had  no  interest  and  no  voice  in  their  management,  nor 
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any  authority  or  control  whaterer  over  the  persons  in*  duirge  of 
them,  and  were  as  powerless  for  the  purpci^  of  preventing  negli- 
gence on  their  part  as  the  plaintiff  himself  or  f^ny  other  stranger. 
But  in  their  capacity  as  common  carriers  the  defendants  were 
liable  for  any  loss  resulting  from  a  defective  construction  oi 
these  public  conveyances  or  a  careless  and  negligent  manag!& 
.ment  of  them  by  persons  in  charge  of  them*  All  these. facte 
and  circumstances  were  notorious  and  well  known  to  plain4:ifl 
who  had  had,  previous  dealings  with  the  defendants  in  th^  line 
of  their  business.  Viewed  in  the  light  of  these  circumstancee 
it  is  obvious  upon  a  mere  glance  at  the  eonteats  of  the  instru- 
ment that  it  was  designed  to  place  a  restriction  upon  the  com- 
mon law  liability  of  the  defendants.  And  I  think  this  hat 
been  done  in  language  which  every  business  mani  would  &ni 
no  difficulty  in  understanding.  They  agree  to  transport  the 
treasure  to  San  Francisco  and  deliver  it  to  the  address  of  the 
plaintiff y  who^  on  his  part,  agreee  to  pay  them  the  sum  d 
eighty  dollars  and  sixty-five  cents,  and  m  part  consideration 
relieve  them  from  all  liability  for  any  loss  or  damage  for  whicb 
common,  carriers  are,  but  mere  forwarders  of  goods  are  nol 
responsible.  A  forwarder  is  one  whose  business  it  is  to  receive 
and  forward  goods,  by  the  usual  modes  of  transportation,  tc 
their  place  of  destination.  He  discharges  himself  from  lia- 
bility by  showing  that  he  has  used  ordinary  diligence  and  pru- 
dence in  forwarding  the  goods  intrusted  to.  his  care  by  trust- 
worthy and  responsible  parties  engaged  in  the  carrying  business. 
His  calling  and  the  legal  liabilities  theteby  imposed  upon  him 
are  as  well  known  among  business  men  as  that  of  common  car- 
riers and  the  liabilities  imposed  upon  them  hy  the  law  of  the 
land.  I  find  no  difficulty  in  understanding  the  terms  of  this 
contract,  and  have  no  doubt  that  they  were  fully  understood 
by  the  plaintiff  at  the  time  he  accepted  it  without  a  word  of 
dissent. 

Having  disposed  of  the  preliminary  points  made  by  the 
plaintiff,  we  now  come  to  the  main  ^uesticm  inv<d?ed  in  this 
case,  and  which,  so  far  as  I  am  advised,  is  presented  for  the 
first  time  in  this  State.    Counsel  for  the  defendaiUa  affirm  the 
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broad  proposition  that  a  common  carrier  may  by  contract  wi& 
the  shipper  protect  himself 'against  all  liability  for  losses  occa- 
•ioned  by  the  n^ligence,  fraud,  or  felony  of  his  agents  or  ser- 
vants. That  the  defendants  are  common  carriers,  and  that 
their  ocxnmon  law  liabilities  are  wholly  unaffected  by  the  fact 
that  they  use  means  of  conTeyance  not  belonging  to  them  or 
imder  their  control  or  management^  are  propositions  not  denied 
by  them.  They  fully  concede  that,  aside  from  the  contract 
they  woald,  under  the  law  and  the  facts  of  this  case,  be  liable 
for  the  loss  of  the  treasure  in  question;  but  they  insist  that 
they  are  relieved  from  that  liability  by  the  express  terms  of 
the  contract  of  shipment  made  with  the  plaintiff.  On  the  part 
of  the  plaintiff  it  is  contended  that  the  contract  in  question  is 
a  contract  by  the  defendants  i^ainst  actual  negligence  and 
fraud  of  themselves,  their  servants  and  agents,  and  therefore 
void  upon  grounds  of  puUic  policy.  Thus  the  question  as  to 
what  extent  a  ccnmnon  carrier  may,  by  express  contract, 
restrict  his  conmion  law  liability,  is  clearly  and  fairly  presented 
by  the  record.  This  question  has  been  fully  argued  upon  both 
sides  with  much  learning  and  ability,  and  our  task  has  been 
rendered  oomparatively  easy  by  the  industry  and  reaseaich  of 
eoimseL 

That  a  eaaamon  carrier  may  stipulate  for  exemption  from 
liability  for  losses  not  resulting  from  any  fault  or  negligence 
on  his  part,  or  on  tiie  part  of  his  agents,  notwithstanding  much 
controversy  heretofore,  may  now  be  regarded  as  well  settled. 
By  the  common  law  he  is  absolutely  liable  for  the  safety  of 
the  goods  intrusted  to  his  care ;  and  is  responsible  for  injuries 
or  losses  arising  from  the  acts  of  others,  without  any  neglect 
or  fault  on  his  part,  except  such  as  arise  from  the  ^'  acts  of 
God,  the  public  enemies,  or  the  fault  of  the  party  complain- 
ing." His  liability  is  of  two  kinds:  one  is  the  liability  of  a 
paid  bailee,  and  is  for  losses  resulting  from  neglect  on  his  part, 
or  on  the  part  of  his  agents;  the  other  is  that  of  an  insurer, 
and  is  for  losses  reettlting  from  accident  or  other  unavoidable 
causes,  without  any  fault  on  his  part  or  on  the  part  of  his 
agenta.       A^nsH'  this  latW  liability  it  is  now  weU  *  settled,' 
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both  in  England  and  America,  that  he  may  protect  himself  b; 
contract  with  the  shipper  of  the  goods;  for  no  principle  of 
public  policy  can  be  contravened  by  -a  contract  which  merely 
exempts  him  from  liability  for  losses  which  have  not  been 
occasioned  by  any  neglect  or  fault  <Hi  his  part,  or  on  the  part 
of  those  for  whose  acts  the  law  holds  him  responsible.  Whether 
he  may  go  beyond  this  is  a  mooted  question,  for  it  is  claimed 
by  the  defendants  that  there  are  cases  both  in  England  and 
America  which  seem  to  sustain,  to  its  full  extait,  the  doctrine 
for  which  they  contend. 

Anstin  <md  another  v.  The  Manchester,  Sheffield,  and  Linr 
colnshire  Railway  Companvy,  70  Eng.  Com.  Law  E.  453,  was 
an  action  to  recover  damages  for  the  loss  of  a  horse  which 
was  killed  while  being  conveyed  on  defendants'  railway.  The 
horse  was  delivered  to  the  railway  company  to  be  carried  by 
them  for  hire  subject  to  a  note  or  ticket  in  the  following 
words:  "This  ticket  is  issued  subject  to  the  owner's  under- 
taking to  bear  all  the  risk  of  injury  by  conveyance  and  other 
contingencies;  and  the  owner  is  required  to  see  to  the  effi- 
ciency of  the  carriage  before  he  allows  his  horses  or  live  stock 
to  be  placed  therein ;  the  charge  being  for  the  use  of  the  rail- 
way, carriage  and  locomotive  power  only,  the  company  wiH 
not  be  responsible  for  any  alleged  defects  in  their  carriages  or 
trucks,  unless  complaint  be  made  at  the  time  of  booking,  oi 
before  the  same  leave  the  station;  nor  for  any  damages,  how- 
ever caused,  to  hors^,  cattle,  or  live  stock  of  any  description, 
travelling  upon  their  railway  or  upon  their  vehicles."  And  it 
was  held  that,  giving  to  the  words  of  the  contract  their  most 
limited  meaning,  they  must  apply  to  all  risks,  of  whatever 
kind  and  however  arising,  to  be  encountered  in  the  course  oi 
the  journey;  and  that,  therefore,  the  company  were  not 
responsible  for  the  loss  of  the  horse  which  was  occasioned  by 
the  firing  of  a  wheel  in  consequence  of  the  neglect  of  the  serv- 
ants of  the  company  to  grease  it 

Carr  v.  The  Lancashire  and  Yorkshire  BifiLway  Gompany, 
14  Eng.  Law  and  Equity,  340,  was  a  like  case  and  founded 
upon  a  like  contract^  and  it  was  held  that>  under  the  terms  oi 
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the  contract,  the  railway  company  were  not  responsible.  In 
both  of  these  cases  the  loss  was  occasioned  by  the  gross  negli- 
gence of  the  defendants,  but  it  is  to  be  observed  that  they 
were  made  to  turn  entirely  upon  the  construction  of  the  con- 
tracts upon  which  they  were  founded,  and  upon  the  assump- 
tion that  the  contracts  were  legal  under  the  provisions  of  the 
Carriers'  Act  authorizing  special  contracts  to  be  made;  and 
it  seems  to  have  been  admitted  that  railway  companies  had  a 
right  to  protect  themselves  in  such  cases,  doubtless,  upon  the 
principle  that  they  were  under  no  public  obligation  to  trans* 
port  catde  and  live  stock.  In  the  case  last  cited^  Parke,  B,, 
said:  '^ Prior  to  the  establishment  of  railways,  the  Courts 
were  in  the  habit  of  construing  contracts  between  individuals 
and  carriers  much  to  the  disadvantage  of  the  latter.  Before 
railways  were  in  use,  the  articles  conveyed  were  of  a  different 
description  from  what  they  are  now.  Sheep  and  other  live 
animals  are  now  carried  upon  railways,   and  horses  which  ^ 

were  used  to  draw  vehicles  are  now  themselves  the  objects  of 
oonveyance.  Contracts,  therefore,  are  now  made  with  refer- 
ence to  the  new  state  of  things,  and  it  is  very  reasonable  that 
carriers  should  be  allowed  to  make  agreements  for  the  purpose 
of  protecting  themselves  against  the  new  risks  to  which  they 
are  in  modem  times  exposed.  Horses  are  not  conveyed  on 
railways  without  much  risk  and  danger;  the  rapid  motion, 
the  noise  of  the  engine,  and  various  other  matters,  are  apt  to 
alarm  them  and  to  cause  them  to  do  injury  to  themselves.  It 
is,  therefore,  very  reasonable  that  carriers  should  protect  them- 
selves against  loss  by  making  special  contracts." 

Thus  there  are  marked  differences  between  those  cases  and 
the  present,  and  the  precise  ground  upon  which  this  case  rests 
was  not  considered  or  regarded  as  being  involved,  and  hence 
the  theory  of  the  defendants  finds  in  them  but  little,  if  any, 
support  But  there  are  several  late  cases  decided  by  the 
Court  of  Appeals,  of  the  State  of  New  York,  which  seem  to 
go  a  great  way  in  sustaining  the  doctrine  for  which  the  de- 
fendants contend. 

WelU  V.  The  New  York  CerUrdl  Railroad  Company,  24  N. 
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Y.  181y  was  an  action  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  while  a  passenger  upon  defendants'  road  from 
a  collision  between  the  train  in  which  he  was  riding  and  a 
freight  train  carelessly  left  on  the  track  in  the  night  time. 
The  plaintiff  paid  no  fare,  but  was  carried  under  a  free  ticket, 
on  which  were  printed  the  following  words:  "The  person 
accepting  this  free  ticket  assumes  all  the  risk  of  accident,  and 
\  expressly  agrees  that  the  company  shall  not  be  liable  under 

any  circumstances,  whether  of  negligence  of  their  agents  or 
otherwise,  for  any  injury  to  the  person,  or  for  any  loss  or 
injury  to  the  property  of  the  passenger  using  this  ticket;" 
and  it  was  held  that  such  contract  was  not  against  law  or 
Ci  public  policy  and   was  valid.     That  Court  is  composed   of 

■^  eight  Judges  —  a  bare  majority  concurred  in  the  judgment, 

Eb  two  dissented  and  one  was  absent     Mr.  Jnatice  Sutherland 

^w  delivered  the  dissenting  opinion  in  which  he  held  that  the 

^^  contract  exempting  the  defendants  from  liability  for  the  n^li- 

gence  of  themselves  and  agents  was  null  and  void  as  being 
against  public  policy.  The  leading  opinion  ii  very  brief  and 
unsatisfactory,  while  the  other  is  able  and  conclusive  upon 
the  question  as  it  was  presented  by  the  facts  of  that  case. 

This  case  was  followed  by  Perkins  v.  the  same  company, 
(24  N.  Y.  196)  where  it  was  held  that  a  railroad  oorporation 
eould  not  by  contract  exempt  itself  from  liability  to  a  passen- 
ger for  damages  resulting  from  its  own  wilful  misconduct, 
but  might,  in  respect  to  a  gratuitous  passenger,  by  contract 
exempt  itself  from  liability  for  any  degree  of  negligence  in  its 
servants,  other  than  the  board  of  directors  or  managers  who 
directly  represent  the  corporation.  Here  a  distinctiop  was 
made  between  passengers  who  pay  and  those  who  do  not,  and 
between  immediate  and  remote  agents. 

Smith,  Administrator  of  Joseph  Ward,  deceased  v.  the  same 
company,  24  N.  Y.  222,  was  an  action  under  the  statute  for 
damages  resulting  from  the  negligent  killing  of  the  plaintiff's 
intestate  while  a  passenger  on  the  defendants'  railroad.  The 
deceased  made  a  written  contract  for  the  transportation  of  two 
car  loads  of  hogs.     The  contract  recited  that  they  were  carried 
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at  a  reduced  rate  in  oonsideration  of  the  owner's  aaeuming.  cer- 
tain specified  risks  in  respect  to  the  safety  of  the 'hogs.     It 
also  contained  this  clause:  '^  It  is  further  agreed  that  the  said 
Ward  is  to  load,  transship,  and  unload  said  stock  at  his  own 
risk;  the  said  New  York  Central  Railroad  Company  furnishing 
the  necessary  lahorers'  to  assist    And  it  is  further  agreed  that 
the  persons  riding  free  to  take  charge  of  the  stock  do  so  at 
their  own  risk  of  personal   injury  from  whatever  cause." 
Ward  went  upon  the  tzrain  in  charge  of  his  hogs.     At  Roches- 
ter the  car  in  which  Ward  and  other  drovers  had  previously 
ridden  was  taken  from  the  train^  and  an  old  emigrant  car^ 
unsafe  by  reason  of  a  flattened  wheel,  was  substituted.     This 
ear  was  thrown  off  the  tracks  and  Ward  was  killed.     The 
plaintiff  had  a  verdict    The  judgment  was  affirmed  by  a  ma- 
jority of  the  Court,  five  being  for  affirmance  and  three  for 
reversal.    But  the  majority  differ  aa  to  the  grounds  of  affirm- 
ance.   Mr.  Justice  Wright  and  Mr.  Justice  Sutherland  held 
the  contract  void,  the  latter  doing  so  irrespective  of  the  ques- 
tion whether  the  transportation  was  gratuitous  or  for  hire. 
Mr.  Justice  Smith  was  for  affirmance  on  the  ground  that  the 
negligence  was  that  of  the  corporation  itself,  and  not  its  agents. 
Ur.  Justice  Denio  and  Mr.  Justice  Davis  were  of  the. opinion 
that  there  is  no  general  public  policy  forbidding  a  contract  by 
which  a  railroad  corporation  may  exempt  itself  from  liability 
for  the  fiegligence  of  its  agents  in  respect  to  a  purely  gratui- 
tous passenger,  but  such  contract  was  prohibited  by  the  Rail- 
road Act  and  its  policy  in  the  case  of  a  paying  passenger,  and 
were  for  affirmance  on  the  ground  that  the  plaintiff's,  intestate 
was  not  a  gratuitous  passenger.     So  the  case  establishes  no 
principle,  and  decides  nothing  except  itself. 

Bissell  V.  the  same  company,  25  N.  Y,  442,  was  an  action 
precisely  like  the  last  The  plaintiff  had  judgment,  which 
was  reversed  on  appeal,  five  Judges  being  for  reversal  and 
three  for  affirmance. 

The  most  that  can  be  said  fot*  these  cases  is  that  they  estab- 
ish  the  doctrine  in  New  York  that  a  railroad  corporation  may, 
fay  express  contract,  / exempt  itself  from  all  liability  for  tho 
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negligence  or  misconduct  of  its  subordinate  servants  and  agents, 
leaving,  however,  undetermined  the  question  whether  there 
are  not  certain  agents  so  directly  and  immediately  •connected 
with  the  corporation  that  a  contract  relieving  it  from  liability 
for  their  negligence  would  be  illegal,  (see  opinion  of  Mr. 
Justice  Selden  in  case  last  cited,  p.  446,)  which  it  must  be 
confessed  is  not  a  very  clear  or  satisfactory  condition  in  which 
to  leave  so  important  a  principle,  and  it  admits  of  serious  doubt 
whether,  after  all  the  discussion  had  in  those  cases,  there  is 
any  conmion  ground  upon  which  a  majority  of  the  Court  stand. 
Begarding  them,  however,  as  establishing  the  doctrine  that  a 
conmion  carrier  may  contract  against  the  negligence  of  his 
immediate  agents,  I  think  them  opposed  to  principle  and  the 
weight  of  authority  in  America,  and  am  not  disposed  to  fol- 
low them.  On  the  contrary,  in  my  judgment,  a  contract 
exempting  a  common  carrier  from  liability  for  losses  to  prop- 
erty, or  injuries  to  persons  resulting  from  the  n^ligenoe  of 
their  agents,  is  null  and  void  upon  grounds  of  public  policy, 
irrespective  of  the  question  whether  the  transportation  be 
gratuitous  or  for  hire.  (See  authorities  cited  in  respondentia 
brief.)  But  in  applying  this  principle  a  distinction  is  to  be 
made  between  agents,  as  whether  they  are  immediate  or 
remote.  By  the  former  I  mean  such  as  are  directly  employed 
by  the  party  sought  to  be  charged,  in  hi^  business  exclusively, 
and  are  of  his  own  selection,  paid  by  him  and  in  all  respects 
subject  to  his  will.  By  the  latter  I  mean  such  as  are  made 
his  agents  (if  I  may  be  allowed  the  expression),  not  by  con- 
tract directly  between  him  and  them,  but  by  operation  of 
law  merely;  or,  in  other  words,  persons  not  directly  selected 
and  employed  by  him  and  not  in  any  respect  under  his  con- 
trol, but  who  nevertheless  are  in  law  considered  as  his  agents, 
and  for  whose  acts  he  is  held  responsible,  notwithstanding  they 
are  in  fact  selected,  employed  and  paid  by  and  owe  obedi- 
ence to  other  parties  who  have  no  concern  in  his  business 
and  are  in  no  just  sense  subordinate  to  him.  Against  the 
ner^'gence  of  this  latter  class  the  common  carrier  may,  in  my 
judgment,  protect  himself  by  contract  without  violating  any 
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principle  of  public  policy,  but  as  against  the  negligence  of 
the  former  be  cannot.  As  to  the  former  the  carrier  occupies 
the  position  of  a  principal  in  fact  as  ^well  as  law,  and  the 
tme  reason  npon  which  the  doctrine  of  respondeat  superior 
is  fonnded  exists;  but  his  relation  to  the  latter  is  not  strictly 
that  of  a  principal,  and  the  maxim,  Qui  facU  per  oZtam  facAk 
per  se,  does  not  apply  in  any  just  sense.  On  the  centrary,  as 
to  their  acts  he  occupies  a  position  analogous  to  that  of  an 
insurer  only,  and  there  is  therefore  no  rule  of  public  policy 
which  precludes  him  from  protecting  himself  by  express  con- 
tract against  the  risk  of  their  acts.  It  cannot  be  claimed  with  . 
any  show  of  reason  that  negligence  on  the  part  of  persons  in 
charge  of  public  conveyances,  such  as  railroad  trains,  steamers 
and  stage^  coaches,   is  induced  by   a  contract  between  two  ^ 

strangers  to  the  effect  that  one  will  and  the  other  will  not 
take  upon  himself  the  risk  of  their  conduct  in  respect  to  the  ^ 

transportation  of  a  particular  shipment  of  goods.  The  trans- 
action is  too  remote  and  can  possibly  have  no  bearing  or  effect 
upon  the  conduct  of  the  parties  in  question*  To  say  that  the 
persons  in  charge  of  the  Ada  Hancook  were*  less  careful  in  the 
performance  of  their  duty  by  reason  of  the  contract  between 
the  plaintiff  and  defendants,  of  which  they  knew  nothing,  is 
to  assert  a  proposition  which  is  contrary  to  reason.  Had  the 
treasure  been  lost  through  the  negligence  of  Bitehie,  the 
defendants'  messenger  and  immediate  agent,  or  any  other  agent 
directly  employed  by  them  in  their  express  business,  the 
defendants  would  have  been  liable  notwithstanding  any  eon- 
tract  to  the  contrary,  upon  grounds  of  public  policy.  But 
the  defendants  may  lawfully  contract  (as  I  understand  them  to 
have  done,  in  effect,  in  the  present  case)  for  indemnity  against 
losses  resulting  from  defects  in  the  public  conveyances  used 
by  them  in  the  prosecution  of  their  business,  and  against  the 
n^ligence  of  the  persons  having  such  conveyances  in  charge, 
without  violating  any  principle  of  public  policy.  Such  losses 
are  not  the  reiult  of  their  fault  or  neglect  within  the  true 
intent  and  meaning  of  the  rule  invoked  by  the  plaintiff. 
The  businesB  in*  which  the  defendants  are  engaged,  and  the 
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mode  in  which  it  is  transacted,  arc  of  oomparativdj  moden 
growth,,  and  had  no  existence  at  the  time  when  the  rule  ii 
question  became  a  part  of  the  common  law;  and  the  new  con 
ditions  presented  by  their  use  of  remote,  or,  so  to  speak,  for 
eign  agencies  in  the  transaction  of  their  business,  do  not  ii 
my  judgment  fall  within  either  the  letter  or  spirit  of  that  rule 
The  question  is  simply  as  to  which  of  the  contracting  partiei 
shall  assume  the  risk  of  loss  which  may  or  may  not  result  f  ron 
the  negligence  of  other  parties  over  whom  neither  has  anj 
authority  or  control.  In  its  determination  the  public  can  hav( 
,  .|  .  no  possible  concern,  for  whichever  way  it  may  be  decided 

^■1  the  decision  can  have  in  the  nature  of  things  no  effect  what 

ever  either  by  way  of  inducing  or  preventing  the  negligenct 
fc^  in  question.    Nor  is  there  any  force  in  the  suggestion  that  b; 

■■  holding  such  contracts  valid  th&  shipper  will  be  placed  at  the 

■V  mercy  of  the  carrier.    He  is  not  boimd  to  make  the  contract 

^^  On  Ae  contrary,  he  may  insist  that  the  carrier  shall  receive 

Ifl  his  goods  upon  the  terms  and  conditions  iI^pa6ed  by  the  la^v 

of  the  land,  and  the  carrier  cannot  refuse  to  take  them  with- 
out subjecting  himself  to  an  action.  Having  engaged  in  a 
business,  in  its  nature  of  a  public  character,  he  is  bound  to 
accommodate  the  public,  and  to  receive  and  transport  all  goods 
coming  within  the  line  of  his  business,  under  all  the  responsi- 
biHties  imposed  by  the  law,  upon  the  payment  of  a  reasonable 
compensation. 

It  is  urged,  by  way  of  argument  on  the  part  of  the  plaintiff, 
that,  unless  the  defendants  are  held  liable,  the  plaintiff  will  be 
without  remedy,  for  the  reason  that  the  owners  of  the  Ada 
Hancock,  under  the  peculiar  circumstances  of  this  case,  cannot 
be  made  responsible.  This  point  rests  upon  the  fact  that  the 
defendants  did  not  give  the  master,  agent  or  owners  of  the  Ada 
Hancock  a  note  in  writing  of  the  true  character  and  value 
of  the  treasure  in  question,  pursuant  to  the  provisions  of  an 
Act  of  Congress  of  the  3d  of  Mardi,  1851,  entitled  "An  act 
to  limit  the  liability  of  shipowners,  and  for  odier  purposes," 
(United  States  Statutes  at  Liurge,  685.)  That  Act,  by  its  own 
terms  (Section  7),  does  "not  apply  to  thc^  qv^er  ot^omieTs 
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of  any  canal  boat,  barge  or  lighter,  or  to  any  vessel  of  any 
description  whatever,  used  in  rivers  or  inland  navigation.'' 
It  would  seem  that  the  Ada  Hancock  comes  within  the 
description  of  vessels  excepted  from  the  operation  of  the  Act 
She  plies  only  between  the  shore  and  the  anchorage  of  the 
steamer  Senator,  a  distance  of  only  three  miles.  Such  can 
hardly  be  deemed  ocean  navigation.  That  term  can  only  be 
applied  to  the  voyage  performed  by  the  Senator.  The  ocean 
▼oyage  commences  and  ends  at  the  anchorage  of  the  vessels 
by  which  it  is  performed.  The  oiBce  perWmed  by  the  Ada 
Hancock  was  that  of  a  lighter.  She  was  used  solely  for  the 
purpose  of  carr^nng  passengers  and  light  freight  from  the 
shore  to  the  steamer  Senator,  and  was,  therefore,  no  more 
engaged  in  ocean  navigation  than  the  other  small  boats  or 
vessels  called  lighters,  in  the  record  in  this  case,  by  which 
the  heavier  freight  was  nsually  transported.  The  latter  are 
within  the  exact  letter  of  the  exception  in  question,  and  the 
Ada  Hancock,  in  view  of  the  purpose  for  which  she  was 
employed,  can  hardly  be  said  to  be  without  it  merely  because 
she  is  called  a  steam  tug  instead  of  a  lighter.  I  am,  there- 
fore, of  the  opinion  that  the  Act  in  question  has  no  applica- 
tion to  the  facts  of  the  present  case;  but  were  it  otherwise, 
it  is  by  no  means  clear  that  the  defendants  were  guilty  of 
negligence  in  not  complying  with  its  provisions  in  order  to 
charge  the  owners  of  the  Ada  Hancock.  The  Act  was 
mteuded  solely  for  the  benefit  and  protection  of  shipowners, 
and  I  see  no  reason  why  they  may  not  waive  its  observance 
en  the  part  of  shippers,  if  so  disposed.  There  are  facts  in 
this  case  which  tend  to  show  that  such  may  have  been  the 
case  in  the  present  instance. 

My  conclusion  is  that  the  case  was  not  tried  in  the  Court 
below  upon  the  proper  theory,  and  that  the  judgment  ought 
to  be  reversed  and  the  case  remanded. 
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A.  S.  HUKLBUTT  v.  PETER  BUTENOP. 

GtaTiFiED  Copt  of  ▲  Dnn>  as  Btidskcb. —  A  party  claiming  title  under  a 
deed  duly  acknowledged  ia  entitled  to  haye  a  certified  copy  of  the  record  of 
the  fame  recelyed  in  evidence,  upon  making  statute  proof  that  he  nerer  had 
control  of  the  original,  and  that  It  it  not  then  in  hit  power  or  control. 

Bbcobo  of  Dkxo  not  pbopbrlt  Acknowlbdgbo. —  The  record  of  a  deed  not 
properly  acknowledged  does  not  give  conttructiye  notice  to  tnbaeqnent  pnr- 
chaiera  in  good  faith. 

Dbcbbs  in  Action  bbouoht  bt  onb  fob  Hxmbblf  and  on  bbhalf  of  Othsbs. 
—  Where  an  action  it  brought  by  one  of  scTeral  persons,  claiming  title 
from  a  common  source,  on  his  own  behalf  and  In  behalf  of  all  others  Inter* 
terested  in  the  same  manner  as  himself,  to  set  aside  a  deed  ezecnted  to 
others  by  the  same  grantor  under  whom  plaintifT  claims,  on  the  ground  of 
fraud,  the  parties  named  in  the  complaint,  for  whose  benefit  the  action  is 
brought,  are  entitled  to  the  benefit  of  the  decree  declaring  the  deed  fraudu- 
lent 

PIJBCHA8BB8  aftbb  Mi  pendens  filSd.— If  a  Us  pendens  Ib  filed  at  the  com- 
mencement of  an  action  brought  to  set  aside  a  deed  on  the  ground  of  fraud, 
parties  who  buy  of  the  defendant  pending  the  litigation  are  bound  by  the 
deereei 

ASBBsaicmT  mubt  fix  Valuaxion  on  Pbophbtt.— An  assessment  of  town 
lots  for  taxation,  which  does  not  give  their  cash  Taluation  either  in  grooa  or 
detail,  is  radically  defectlTe.  Figures  placed  opposite  town  lots  in  an  as- 
sessment roll,  without  any  statement  whether  they  stand  for  cents,  dollars, 
or  eagles,  do  not  fix  any  Taluatlon  to  the  same. 

Sax  Dbbd  —  Wbbn  Void. —  A  tax  deed  executed  in  1800,  for  land  sold  for 
taxes,  is  TOid  If  the  assessment  shows  that  there  was  not  any  caab  Talua- 
tlon of  the  lot  which  the  deed  purports  to  conyey. 

Appeal  from  the  District  Courts  Fourth  Judicial  District^ 
Oity  and  Count;  of  San  Francisco. 

In  the  suit  brought  by  Edward  Gibbons,  on  behalf  of  him- 
self and  others,  the  complaint  set  forth  the  execution  of  the 
deed  of  Vincente  Peralta  to  Hays,  Caperton  et  als.,  dated  13th 
day  of  March,  A.  D,  1852,  and  that  he,  Gibbons,  had  become 
a  purchaser  tmder  the  said  deed  of  a  certain  tract  of  land  in 
the  City  of  Oakland;  that  a  large  number  of  i>erson8,  several 
hundred,  had  likewise  become  purchasers  under  the  said  deed, 
and  for  valuable  considerations;  that  the  parties  similarly  sit- 
uated with  himself  were  numerous,  and  that  it  was  impracti- 
cable to  bring  them  all  before  the  Court 

The  plaintiff  recovered  judgment  in  the  Court  below,  and 
defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oonrt 
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je  &  Loughborough,  for  Appellant 

plaintiff  sought  to  introduce  copy  of  deed  under  4lie 
ty  of  the  second  section  of  the  Act  of  1857.  It  was, 
■e,  upon  the  plaintiff  to  show — not  merely  swear  —  that 
;inal  deed  was  not  under  his  control,  or  that  it  was  lost, 
le  should  be  permitted  to  use  the  certified  copy.  This, 
end,  he  failed  to  do.  He  swore,  it  is  true,  in  the  words 
stattUe,  that  he  had  not  control  of  the  originaL  His 
;e  was:  ''/  never  had  control  of  the  original  deed,  and 
t  now  in  my  power  or  control/* 

was  only  swearing  to  a  conclusion  of  law,  but  does  not 
the  Court  that  the  original  was  not  under  his  controL 
B  an  established  rule  that  the  best  evidence  must  in  all 
I  given  of  which  the  nature  of  the  fact  to  be  established 
tived  is  capable.  This  is  a  rule  of  policy  grounded  upon 
nable  suspicion  that  the  substitution  of  inferior  for 
ividenee  arises  from  some  sinister  motive,  and  an  ap- 
ion  that  the  best  evidence,  if  produced,  would  alter  the 
the  prejudice  of  the  party.*'  (PetersdorfPs  Com.  Law, 
idenee;  Bagley  v.  McMickU,  9  Cal.  445.) 
)  rule  which  excludes  substitutionary  evidence  so  long 
)est  evidence  can  be  had,  was  made  for  the  prevention 
1,  and  has  become  essential  to  the  pure  administration 
ce.*'  (1  Green.  Evidence,  Sec  82.) 
'.  the  rule  being  general  in  its  application,  it  would  not 
ient  to  rebut  this  presumption  in  any  particular  case,  so 
t  in  the  substitutionary  evidence.  Thus  it  would  be  of 
I  to  prove  that  the  copy  tendered  in  evidence  was  in 
!8pect  quite  correct ;  it  would  be  still  inadmissible  while 
n  the  power  of  the  party  to  produce  the  original/'  (1 
I  Ev.,  4th  Am.  Ed.,  570.) 

\  Act  of  1851,  which  provided  that  copies  of  papers 
te  Becorder's  o£Sce  shall  be  received  in  evidence  with 
effect  as  the  original  could  be  if  produced,  did  not  dis- 
dth  the  production  of  the  original  if  it  could  be  ob 
{Macy  V.  Goodwin,  6  CaL  582.) 
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Before  a  certified  copy  can  be  offered  in  evidence,  the  party 
miLst  prove  the  loss  of,  or  his  inability  to  produce  the  original. 
Per  Judge  Field,  in  Touchard  v.  Keyes,  21  Cal.  211. 

As  to  the  sufficiency  of  the  proof  that  a  deed  is  lost,  see 
Fallon  Y.  Dougherty,  12  CaL  105,  and  the  cases  there  cited. 

As  to  what  proof,  or  rather  what  facts  are  sufficient  to  show 
the  inability  of  the  party  to  produce  the  original,  see  numerous 
cases  cited  in  Note  446  to  2  PhiL  Ey.,  Edwards'  Ed.,  p.  514; 
flee  also  p.  652. 

The  tax  deed  of  the  defendant  shows  upon  its  face  that  all 
the  requirements  of  the  law  were  fully  complied  with,  and  is 
therefore  prima  facie  evidence  of  all  the  matters  set  forth  by 
it  and  of  title  in  the  grantee.  (O'Orady  v.  Bamhisel,  23  Cal. 
S87.) 

If  the  plaintiff  was  the  owner  of  the  land,  it  was  his  duty 
ip  pay  the  taxes.  He  could  not  have  been  misled  by  any  act 
id  the  defendant,  for  the  land  was  assessed  to  P.  C.  Lander, 
who  conveyed  to  the  plaintiff  after  the  lien  had  attached  and 
before  the  taxes  became  payabla 

The  defendant  was  imder  no  obligation  to  the  plaintiff  to 
pay  these  taxes,  nor  can  he  be  required  to  hold  the  tax  title  in 
trust  for  the  plaintiff,  for  there  was  no  privity  in  estate  nor 
fiduciary  relation  existing  between  them. 

The  defendant  was  under  no  obligation  to  the  State  to  pay 
the  taxes  unless  the  land  was  his,  or  at  least  assessed  to  him  as 
the  owner. 

Samuel  J.  ClaAe,  Jr.,  for  Respondent. 

The  proof  was  stronger  than  that  required  by  the  statute. 
The  plaintiff  testified  that  he  never  had  control  of  the  original 
deed,  and  in  the  very  words  of  the  statute,  "  it  is  not  now  in 
my  power  or  controL"  The  plaintiff's  counsel  argues  that  this 
was  only  swearing  to  a  conclusion  of  law.  Whether  he  swore 
to  a  conclusion  of  law  or  not,  makes  very  little  difference;  he 
iwore  to  what  the  law  required  he  should  swear  to. 

But  we  differ  from  the  coimsel  as  to  what  i$  a  conclusion  of 
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ben  a  party  swears  that  he  has  not  the  control  of  a 

understand  that  he  swears  to  a  fact  The  counsel 
snds  that  the  evidence  did  not  show  that  the  original 
under  the  control  of  the  plaintiff.  On  this  point  we 
e  one  of  the  authorities  referred  to  by  the  defendant 
-  the  case  of  Bagley  v.  McMickle,  9  Cal.  449.  Judge 
jre  says  "  the  preliminary  proof  is  addressed  to  the 
id  as  to  its  sufficiency  the  Oourt  is  the  sole  judge." 
ily  proof  upon  the  question  was  the  evidence  we  have 
lo  evidence  was  produced  on  the  other  side;  and  the 
low,  acting  upon  the  only  proof  before  them,  admitted 
led  copy  in  evidence. 

vner  is  not  bound  to  select  from  a  long  list  of  prop- 
particular  lot,  and  make  a  calculation  of  the  amount 
pposed  to  be  charged  thereon ;  that  is  a  duty  imposed 

officers  of  the  law.  That  was  the  information  that 
iment  roll  should  convey  to  the  owner, 
this  point  we  refer  to  Blackwell  on  Tax  Titles,  page 
^en  one  owns  several  tracts  or  parcels  of  land, 
uld  be  listed  and  valued  separately,  else  the  pro- 
vill  be  void.     Thus,  in  Skimin  v.  Hmman,  the  statute 

the  Assessors  to  set  forth  in  these  lots  the  number 
of  unimproved  lands  which  they  may  have  taxed  on 
-resident  proprietor,  and  the  value  at  which  they  may 
mated  the  same." 

tears  from  the  statement  in  Blackwell,  that  three  lots 
irged  to  William  Chemin:  the  aggregate  value  was 
Q  at  two  hundred  and  forty  dollars;  the  State  and 
ax  at  sixty-one  cents;  the  number  of  acres;  the  town 
»  dollars  and  twenty-two  cents,  and  the  total  tax, 
liars  and  eighty-three  cents.  The  Court  held  the  list 
Hying  a  fair  construction  of  the  statute  requires  that 
ahould  be  Valued  and  assessed  separately, 
►ts  may  be  owned  by  different  persons,  and  if  a  joint 
I  and  assessment  was  allowed,  one  owner  could  not 

the  amount  of  the  tax  on  his  own  land,  or  pay  or 
he  laud  when  sold^  without  paying  the  tax  upon  all 
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the  other  land  assessed  with  it^  although  in  this  case  the  sev- 
eral lots  appear  to  have  been  owned  by  one  persoru  That  fact 
cannot  dispense  with  the  law,  or  excuse  a  deviation  from  it. 
(26  Maine,  228.)  Blackwell  then  proceeds  to  cite  the  case  of 
Willey  V.  ScovilVs  Lessee,  9  Ohio,  43.  It  appears  from  that 
case  that  there  were  nine  lots  assessed  together.  Mr.  Justice 
Grinke  says :  "  The  law  requires  that  the  Auditor  should  so 
list  and  advertise  the  land  as  to  furnish  the  owner  with  a  descrip- 
tion of  the  land  subject  to  taxation,  and  that  the  sale  shall  be 
advertised  and  conducted  in  conformity  with  that  rule."  In 
this  instance  there  was  no  assessment  in  gross  upon  the  whole 
amount  of  the  taxes  chargeable  upon  the  nine  lots,  and  yet  each 
lot  was  put  up  to  pay  the  tax  on  it  separately. 

"  The  land  is  not  treated  as  an  entire  part  in  the  list  adver- 
tisement for  sale,  but  is  so  treated  in  the  apportionment  of  the 
tax.  Now,  it  is  evident  that  the  course  pursued  should  be 
consistent  with  itseK;  if  the  lots  might  be  treated  as  separate 
and  distinct  parcels  of  land,  then  the  tax  charged  upon  them 
should  have  corresponded  with  the  fact  in  the  description; 
and  if  they  should  be  treated  as  one  entire  tract,  then,  although 
the  assessment  of  the  tax  in  the  advertisement  in  one  aggregate 
sum  would  have  been  correct,  the  description  of  the  land  itself 
would  have  been  erroneous,  and  so  would  the  sale  under  it. 
In  either  case  the  title  would  be  defective,  and  the  Court  was 
ri^t  in  ruling  out  the  evidence.*' 

By  the  Court,  Shaftbr,  J. 

This  is  an  action  of  ejectment  brought  to  recover  the  poe- 
session  of  Block  Sixty-seven,  situated  in  the  City  of  Oakland, 
and  is  parcel  of  lands  granted  by  the  Mexican  Government  to 
Peralta.  Both  parties  claim  under  the  said  grantee.  The 
plaintiff,  at  the  trial,  offered  in  evidence,  as  part  of  his  deraign- 
ment  from  Peralta,  a  certified  copy  of  the  record  of  a  deed 
from  Irving  to  one  Marshal.  The  plaintiff  was  sworn  and  tes- 
tified that  he  ^^  never  had  control  of  the  original  deed,  and  that 
it  was  not  then  in  his  power  or  control."     The  def^idani 
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1  to  the  admission  of  the  document^  on  the  ground 
ere  was  not  sufficient  evidence  of  the  loss  of  the  orig- 
id  that  no  diligence  had  been  used  to  produce  it.  The 
m  was  overruled  by  the  Court,  and  the  defendant 
i 

ruling  was  correct.  (Skinher  v.  Flohr,  13  Cal.  638.) 
plaintiff,  having  connected  himself  with  J.  C.  Hays  and 
grantees  of  Peralta,  by  deed  dated  March  13,  1852,  and 
d  March  17,  1852,  on  a  defective  acknowledgment,  and 
further  proved  that  Peralta  was  in  possession  of  the 
y  in  1849,  and  the  defendant  was  in  possession  at  the 
icement  of  the  action,  July  30,  1860,  rested  his  case, 
fendant  then  gave  in  evidence  a  deed  of  the  premises 
^eralta  to  Francisco  Qalindo,  dated  October  8,  1857, 
orded  on  that  day,  and  a  deed  from  Galindo  to  defend- 
ted  July  27,  1860,  duly  recorded.  The  defendant  also 
ced  a  tax  deed  to  himself,  dated  July  27,  1860,  recorded 
0,  1861.  The  plaintiff,  in  rebuttal,  produced  the  tax 
ite  showing  that  the  sale  was  to  Henry  Butenop  and 
efendant,  and  also  gave  in  evidence  a  deed  from  Galindo 
leco,  dated  September  24,  1858,  and  recorded  on  that 
id  also  the  judgment  roll  in  an  action  brought  by  Ed- 
ibbons  against  Peralta  and  wife,  Galindo,  and  Pacheco, 
2d  of  February,  1859,  in  which  action  it  was  adjudged 
'  aforesaid  deed  from  Peralta  to  Galindo,  and  the  deed 
ralindo  to  Pacheco,  were  fraudulent  and  void  as  to  the 
f  Gibbons,  "and  those  on  whose  behalf  he  sues.'*  It. 
;  by  the  record  that  Gibbons  sued  on  his  own  behalf 
behalf  of  all  others  claiming,  as  he  claimed,  under  the 
\  Peralta  to  Hays  and  others,  of  March  13,  1852.  A 
)f  lis  pendens  was  filed  in  the  action,  and,  as  we  under- 
le  record,  on  the  day  the  action  was  brought. 
Court  instructed  th^  jury  that  the  plaintiff  had  proved 
himsiilf — that  the  defendant  had  failed  to  make  out  a 
\j  and  that  the  plaintiff  was  entitled  to  a  verdict  —  to 
•harge  the  defendant  excepted. 
aying  the  dfjoree  in  Oibhons  v.  Peralta  out  of  ace  aunt, 
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Hhe  case  stands  thus:  The  plaintiff  proved  title  in  himself 
through  the  unrecorded  deed  of  Peralta  to  Hays  and  others,  of 
March  18,  1862,     The  defendant  then  proved  a  title  appar- 
ently better  than  that,  through  the  recorded  deed  of  Peralta 
to  Galindo,  of  October  8,  1857.     The  plaintiff,  however,  for 
the  purpose  of  showing  that  the  defendant  took  nothing  by 
Galindo's  deed  of  July  27,  1860,  proved  that  Galindo  had  no 
title  at  that  date  by  showing  a  previous  conveyance  by  him  to 
Pacheco.     Assuming  that  the  evidence  accomplished  its  pur- 
pose, yet  standing  by  itself  it  demonstrated  also  that  the  plain- 
tiff himself  had  no  title,  the  deed  of  Peralta  to  Hays  not 
having  been  duly  recorded.     There  was  evidence  in  the  case 
tending  to  prove  that  Peralta  was  in  possession  in  1849,  but 
none  tending  to  prove  any  entry  on  the  part  of  the  plaintiff. 
But  the  case  did  not  go  to  the  jury  on  the  state  of  facts  sug- 
gested.   The  decree  in  the  case  of  Oibhons  v.  Peralta  and  others^ 
established  that  the  deed  from  Peralta  to  Oalindo,  and  the  deed 
from  Galindo  to  Pacheco,  were  nullities  aa  to  Gibbons  and  all 
others  claiming  under  Peralta  through  his  deed  to  Hays  and 
others.    The  plaintiff  herein  is  one  of  the  unnamed  parties  for 
whose  benefit  that  suit  was  brought,  and  as  such  is  entitled  to 
participate  in  the  benefit  of  the  decree.     The  defendant  is 
bound  by  the  decree,  for  there  was  a  notice  of  Its  pendens  filed, 
and  the  defendant  bought  of  Galindo  pending  tiie  litigation. 
It  is  further  to  be  observed,  that  the  defendant  neither  proved 
nor  offered  to  prove  that  Galindo  was  a  bona  fide  purchaser 
.imder  Peralta  for  a  valuable  consideration. 

2,  It  is  further  insisted  that  the  instruction  was  erroneous, 
for  the  reason  that  the  defendant  became  the  owner  of  the  lands 
by  force  of  the  tax  deeds. 

The  tax  was  assessed  under  the  Act  of  1857  and  other  Acts 
amendatory  thereof  and  supplementary  thereto.  The  assess- 
ment roll  was  put  in  evidence,  fr6n  which  it  appeared  that 
the  block  in  question  (No.  67,  situated  in  Oakland  township) 
was  listed  to  P.  0.  Lander.  The  question  discussed  by  coun- 
sel as  to  whether  the  defendant  could  purchase  the  property 
at  tax  sale,  he  having  been  in  possession  at  the  time  the  tax 
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Bessed,  does  not  arise,  for  the  reason  that  the  record 
that  the  property  was  purchased  by  Henry  Bntenop, 
lere  is  no  evidence  in  the  case  showing  that  the  pur- 
^as  in  trust  for  the  defendant  or  by  any  collusion  with 
It  appears  by  the  recitals  in  the  deed  that  the  certificate 
>  issued  to  the  purchaser  was  assigned  by  him  to  the 
ant,  and  we  shall  assume,  for  all  the  purposes  of  this 
;,  that  the  fact  is  established  by  force  of  the  recitals, 
nsider  that  the  assessment  is  radically  defective  in  a 
r  of  particulars.  There  are  seven  distinct  lots  assessed 
der,  described  severally  by  numbers,  but  their  value  is 
leither  in  gross  nor  in  detail.    Under  the  head  of  **  value 

and  town  lots,"  there  are  figures  written  off  against 
mbers  of  the  lots  respectively,  and  in  case  of  Block 
even,  the  figures  "600;"  but  whether  they  stand  for 
r  dollars  or  eagles  does  not  appear. 
\  to  be  further  observed,  in  relation  to  the  first  three 
that  they  are  flanked  on  the  right,  in  the  assessment 
Y  a  flingle  sum,  "14  50."  The  "total  value  of  the 
;;y"  is  not  represented  otherwise  than  by  the  barren 

"21.06,"  which  sum,  if  read  as  a  whole  number,  is 
than  the  sum  of  the  figures  first  referred  to  by  fifty, 
B  "total  tax"  is  set  down  as  32.63  cents.  Passing  by 
bvious  discrepancies,  however,  it  is  suflScient  to  say  that 
:  deed  is  void  for  the  reason  that  it  appears  there  was 
my  cash  -valuation  of  the  lot  which  the  deed  purports 
ey.  (Acts  1867,  p.  327,  Sec.  4;  Black.  Tax  Tit,  176, 
luse  V.  Merriaan,  2  Greenleaf,  376.) 
pnent  affirmed. 


# 


._il* 


At 


I 


[AM  K  EEED  v.  THOMAS  SPIOER  ato  DANIEL 
SPICER. 


lox  OF  Laxd  ih  a  Dbbo. —  If  a  deed  raeltM  two  detcrlptlont  of  the 
»rtj  conyeyed.  one  of  which  snfflciently  Identifies  the  property,  while  the 
r  to  fatoe  In  fact,  the  false  description  should  be  rejected  as  sarplusage. 
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Arrvunent  for  Appellaati. 

Dbbd  of  a  Ditch. —  A  deed  eonTcylnc  •  rllht  of  wa7  upon  Uatf,  In,  to,  and 
for  a  ditch  called  the  Moontain  Brow  Ditch,  ia  a  conTejaBce  of  the  ditch 
Itself. 

A  Ditch  not  ax  Basbmbxt. —  A  ditch  need  for  the  conTeyaBce  of  water  f«r 
mining  parpoeea  la  not  a  nere  eaaement  or  Incorporeal  hereditament. 

8al>  bt  TBNAMT8  IN  COMMON.-*  If  two  persoDg  own  a  tract  of  land  as  tan- 
ants  in  common,  and  one  of  them  conreys  to  a  third  person  a  ditch  croasliis 
the  same,  and  the  other  afterwards  coBrejs  to  another  third  person  the  same 
dlteh,  the  deeds  are  ralld  conreyances  aa  between  the  parties,  and  the  per^ 
sons  to  whom  the  conreyances  are  made  become  tenants  In  common  in  the 
property. 

•caTUTB  or  LIMITATIONS  —  Mbxicam  Gbant. —  The  Statute  eC  UBtltattona 
does  not  commence  to  mn,  with  regard  to  lands  held  under  a  Mexican 
or  Spanish  grant,  ontll  a  patent  for  the  same  has  been  issued  by  the  Gor- 
;  of  the  United  Statea. 


w 


Appbai.  from  the  District  Oourt,  Thirteenth  Judicial  Dis- 
trict^ Stanislaus  County. 

The  facts  are  stated  in  the  opinion  of  the  CJourt 

Coffrofh,  and  Spaulding,  for  Appellants. 

The  first  ground  of  objection  was  "that  said  deed  did  not 
convey  any  interest  in  the  land  in  question,  nor  any  easement 
therein,  but  merely  an  interest  or  easement  in  certain  lands 
belonging  to  defendant  Spicer/' 

It  is  true  that  in  the  description  of  the  thing  granted,  the 
words  occur:  "All  the  right  of  way  in  and  upon  the  land 
owned  by  the  said  party  of  the  second  part."  This  may  have 
been  a  verbal  error,  or  it  may  have  been  a  mistake  of  the  par- 
ties as  to  their  l^al  rights.    In  either  case  it  is  immaterial. 

The  palpable  mistake  of  a  word  will  not  defeat  the  manifest 
intention  of  the  parties.     (Dougl.  884.) 

The  property  is  described  in  the  deed  by  a  certain  name. 
This  is  sufficient  (Castro  v.  OiU,  5  CaL  42 ;  SUmley  v.  Oreen, 
12  Gal.  166.) 

There  can  be  no  mistake  as  to  the  intentimi  ef  the  parties 
to  this  deed. 

In  the  hahenduw^  of  the  deed  Haley  conveys  to  Spicer  "  all 
the  estate,  right,  title,  interest,  property,  possession,  claim, 
and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the 
mM  partjf  of  the  first  part,  of,  in,  or  to  the  abeve  described 


364.] 


Rbsd  v.  Spices  et  al. 


59 


Argument  for  AppelUnti. 


»y  and  every  part  and  parcel  thereof,  with  the  appnr- 

office  of  the  habendum  is  properly  to  determine  what 
r  interest  is  granted  by  the  deed.  (2  Black.  Com.  298.) 
lis  case  all  the  interest  of  the  grantor  passed.     The  mis- 

*  ignorance  of  any  of  the  parties  to  a  conveyance  of 
ghts  in  the  estate  will  not  render  the  deed  void.  (Sug- 
Vendors,  VoL  II,  p.  614;  Siorrs  v.  Baker,  6  John.  Ch. 

Court  erred  in  excluding  the  oral  testimony  offered  by 
mts,  to  wit:  '^That  the  defendants,  and  those  from 
iiey  deraign  title,  had  constructed  said  ditch  in  1856, 
I  ever  since  held  the  same  adversely  to  the  plaintiff  and 
itors.'* 

objection  to  this  evidence  was,  ^'that  the  patent  had 
lued  in  1863,  and  from  that  time  alone  did,  the  Statute 
tations  begin  to  nm«" 

plaintiff  in  this  case  seems  to  have  proceeded  upon  the 
that  fee  simple  titles  to  real  estate  and  easements  are 
d  by  the  same  laws,  or,  at  least,  that  the  Statute  of 
ions  applies  in  the  same  manner  to  one  as  to  the  other, 
w  of  easements,  as  applied  to  running  waters,  (the 
tLctvs  of  the  civil  law,)  must  govern  and  control  the 
bar. 

asements  are  things  incorporeal,  mere  rights,  invisible 
Angible.  (Bowen  v.  Team,  6  Kich.  298 ;  Kowbotham  v. 
8  Ellis  &  B.  123 ;  Wash,  on  Easements,  18.) 
grant  by  which  an  easement  is  created  may  be  evi- 
in  several  ways.  It  may  always  be  done  by  the  pro- 
of an  existing  deed.  So  it  may  be  by  prescription  or 
joyment  of  the  easement  claimed. 

le  law  often  regards  the  enjoyment  of  an  easement  as 
e  that  a  deed  once  existed,  and  gives  to  this  presump- 
s  same  effect  in  establishing  a  title  as  if  the  deed  were 
)d.     This  mode  of  treating  the  enjoyment  of  an  ease- 

•  evidence  of  a  title  to  the  same  by  deed,  has  taken  the 


• 
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place  in  modem  practice  of  the  ancient  doctrine  of  prescrip- 
tion.    (Wash,  on  Easements,  19.) 

In  such  cases,  in  the  language  of  Lord  Mansfield,  "not  that 
the  Court  really  thinks  a  grant  has  been  made,  but  they  pre- 
sume the  fact  for  the  purposes,  and  from  the  principle  of 
quieting  the  possession.''     {Eldridge  v.  Knott,  Cowp.  214.) 

n.  P.  Barber,  for  Bespondent 

Whether  the  property  was  conveyed  to  plaintiff  by  tenants 
in  common  or  not,  makes  no  difference,  as  one  tenant  in  com- 
mon is  entitled  to  hold  the  erdire  property  against  all  the 
world,  except  his  co-tenant;  and  unless  the  defendant,  Spicer, 
can  show  himself  a  co-tenant,  he  has  no  defense.  {Touchard 
V.  Crow,  20  Cal.  150.) 

The  deed  conveys  no  interest  whatever  to  Spicer  in  any 
property  owned  by  Haley.  Appellant  assumes  this  was  a 
mistake.  Suppose  Haley  had  held  a  lease  from  Spicer  of  this 
land,  and  gave  him  the  deed  to  enable  him  to  construct  a 
ditch  over  the  land  so  leased,  would  there  have  been  any  mis- 
take in  this  deed  ? 

It  will  be  remembered  defendant  merely  offered  the  deed  in 
evidence  —  no  offer  whatever  was  made  to  show  that  there  was 
any  mistake  in  it  The  deed  itself  evidently  conveyed  no 
right  of  way  over  any  lands  owned  by  Haley,  and  the  Court 
was  right  in  rejecting  it  Errors  and  mistakes  in  deeds  must 
be  corrected  in  equity.  They  cannot  be  corrected,  collate- 
rally, in  a  Court  of  law.  {Cameron  v.  Irwin,  6  Hill,  272; 
Leavitt  v.  Palmar,  8  N.  T.,  8  Comst,  19;  Adams'  Equity, 
4  Am.  ed.  882,  387.) 

Defendant's  entire  title  to  the  right  of  way,  claimed  by  him, 
is  founded  on  this  deed  from  Haley.  Even  were  the  deed 
valid  on  its  face,  it  would  be  ineffective;  for  one  tenant  in 
common  does  not  possess  the  power  to  create  an  easement  on 
the  joint  property.  At  the  time  of  the  alleged  deed  from 
Haley,  Stebbins  and  Haley  were  tenants  in  common  of  the 
land  over  which  this  pretended  right  of  way  was  granted  by 
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and  his  sole  grant  was  void.  The  reason  of  the  rule  is 
3.  If  either  tenant  in  common  possessed  power  to  grant 
of  way  over  or  create  an  easement  on  the  common 
ff  he  might  totally  ruin  it,  as  by  granting  the  right  to 
anal  or  construct  a  road  through  it.  The  principle  is 
y  laid  down  in  Washburn  on  Easements,  29;  3  Kent's 
!8,  note  a. 

le  Court,  Shapteb,  J. 

is  an  action  of  ejectment  brought  to  recover  the  poa- 
of  certain  premises  described  as  "  The  Mountain  Brow 
Company's  Ditch  —  consisting  of  dama,  ditches,  flumea 
ervoirs  used  for  mining  and  irrigating  purposes,  lying 
ig  situate  in  the  Counties  of  Calaveras  and  Stanislaus." 
^  jury — verdict  and  judgment  for  plaintiff.    The  appeal 

the  judgment  and  from  the  order  overruling  defend- 
>tion  for  a  new  trial. 

pears  from  the  record  that  the  ditch  in  question  eroasei 
two  leagues  of  laud  which,  on  the  25th  of  January^ 
rere  owned  by  Salsbury  &  Haley  and  James  Phelan, 
its  in  common  —  and  certain  other  lands  belonging  tD 
ikard,  adjoining  the  lands  first  mentioned,  on  the  west, 
aforesaid  date  Packard  conveyed  to  the  plaintiff  that 

the  ditch  which  crossed  his  own  land,  and  ten  feet 
lal  on  each  side  of  it;  and  on  the  26th  of  June,  1862, 
executed  to  the  plaintiff  a  deed  purporting  to  convey 
tion  of  the  ditch  which  crossed  the  two  leagues  owned 
p-antor  in  common  with  Haley,  with  a  like  selvedge  of 
t  on  either  side.  The  plaintiff  having  proven  these 
ad  shown  the  defendants  in  possession,  rested  his  case, 
lefendants,  in  support  of  the  issue  on  their  part,  offered 
mce  a  deed  executed  by  said  Haley  to  Thomas  Spicer, 
he  defendants,  January  25th,  1860.  The  evidence  waa 
1  to,  first,  on  the  ground  that  the  deed  did  not  convey, 
port  to  convey,  any  interest  in  the  land  in  question, 
"ely  an  interest  or  easement  in  certain  lands  belonging 
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to  Spicer,  the  grantee;  and,  second,  on  the  ground  that  Haley, 
being  merely  a  tenant  in  common  of  the  land,  could  not  grant 
an  easement  therein.  The  objections  were  sustained,  and  the 
defendants  excepted.  The  defendants  then  offered  to  prove  by 
Spicer  that  the  ditch  was  constructed  in  1856,  and  that  it  was 
constructed  by  the  defendants  and  those  from  whom  they 
derived  title,  and  that  they  had  ever  since  held  the  ditch 
adversely  to  the  plaintiff  and  his  grantors.  It  being  already 
in  proof  as  a  part  of  the  plaintiff's  case,  that  he  held  under  a 
Mexican  grant  confirmed  imder  the  Act  of  Congress,  and  that 
the  patent  founded  thereon  did  not  issue  until  1863,  the  Court 
excluded  the  evidence,  on  objection  of  the  plaintiff,  and  the 
defendants  excepted.  These  rulings  of  the  Court  we  are  now 
called  upon  to  review. 

1.  As  to  the  exclusion  of  the  deed  from  Haley  to  defendant 
Spicer. 

By  the  deed,  Haley,  the  party  of  the  first  part,  **  for  and  in 
consideration  of  one  dollar  to  him  in  hand  paid  by  the  party 
of  the  second  part  (Spicer)  remised,  released  and  quitclaimed 
unto  the  said  party  of  the  second  part,  and  to  his  heirs  and 
assigns  forever,  all  the  right  of  way  in  and  upon  the  land 
Ofwned  by  the  said  party  of  the  second  part,  in,  to  and  for 
the  ditch  called  'Mountain  Brow  Water  Company,'  together 
with  the  privilege  of  building  a  dam  across  Little  John's 
Greek,  for  the  purpose  of  a  reservoir  for  said  ditch.  Together 
with  all  and  singular  the  tenements,  hereditaments  and  appur- 
tenances thereunto  belonging  or  in  any  wise  appertaining. 
And  also  the  estate,  right,  title,  interest,  property,  possession, 
cjaim  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of 
the  said  party  of  the  first  part,  of,  in  or  to  the  above  described 
premises,  and  every  part  or  parcel  thereof,  with  the  appurte- 
nances.   To  have  and  to  hold,"  etc 

The  interest  intended  to  be  conveyed  is,  literally,  a  ''right 
of  way."  There  are  two  independent  descriptions  of  the 
way ;  first,  by  name  —  "a  way  to,  in  and  for  the  ditch  called 
Mountain  Brow  Water  Company;"  second,  by  indicating  the 
land  which  the  way  crosses,  viz:    "land  owned  by  Spicer.'* 
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rlearlv  shown  by  tbe  record^  and  coxtneel  on  both  sides 
the  second  description  to  be  false.  If  f alse^  the  descrip- 
bonld  be  rejected.  (Broom's  Maxims,  490.)  In  the 
I  a  lease  of  a  portion  of  a  park^  described  as  being  in 
snpation  of  S.,  and  lying  within  certain  specified  abut- 
ith  all  the  houses,  etc.,  belonging  thereto,  **  which  are 
L  the  occupation  of  S.,"  it  was  held  that  a  house  within 
ittals  but  not  in  the  occupation  of  S.  would  pass.  (DO0 
mith  V.  Oalloway,  5  B.  and  Ad.  48 ;  Beaumont  v.  Field,  1 
Jd.  247.)  The  ditch  is  spoken  of  in  the  deed  as  a  ditch 
dsting.  Its  termini  and  branches  are  set  forth  in  the 
int,  and  the  disseisin  alleged  comprehends  the  whole  of 
ch,  branches  included.  Stakes,  the  surveyor,  called  by 
lintifiP,  testified  that  ^'  the  property  described  in  the  corn- 
was  located  in  part  on  the  two  leagues  owned  by  Phelan 
aley,  and  in  part  upon  the  three  and  a  half  leagues  to 
wt,  owned  by  Packard ;''  and  this  was  the  only  testi- 
npon  the  subject  'Not  was  there  any  evidence  in  the 
lowing  that  there  was  any  ditch  in  the  Counties  of 
ras  and  Stanislaus  known  as  the  '^  Mountain  Brow  Ditch 
ny,**  other  than  the  one  crossing  the  lands  above  men- 
The  deed  then  does  not  present  the  case  of  two 
tive  phrases,  one  of  which  by  restraining  or  narrowing 
ger  scope  of  the  other,  makes  it  more  specific  —  both 
tang  to  but  one  description  in  l^al  effect;  but  instead 
',  the  deed,  when  read  in  the  light  of  the  res  gestoB,  pre- 
be  case  of  two  descriptions,  independent  and  detached, 
which  goes  upon  a  matter  of  fact  which  the  proof  of 
lintiff  shows  had  no  existence  at  the  time  when  the 
as  executed. 

0  the  second  objection  to  Ae  admissibility  of  the  deed, 
not  in  our  judgment  well  taken.  Substantially  the 
uice  was  of  the  ditch,  for  there  can  be  no  distinction 
between  a  "  right  of  way  in  a  ditch  *'  or  "  for  "  an  exist- 
ch,  and  the  ditch  itself.  The  argument  of  the  respon- 
roves  too  much ;  for  if  a  mining  ditch  is  to  be  regarded 
ere  easement,  or  incorporeal  hereditament,  it  would  f ol' 
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low  that  this  action  could  not  be  maintained.  But  passing 
this,  we  do  not  consider  it  necessary  to  inquire  as  to  the  effect 
of  a  deed  executed  by  one  tenant  in  common  of  all  his  inter- 
est in  a  given  part  of  the  common  property,  or  of  some  estate 
therein  of  a  quality  inferior  to  his  own.  That  question  does 
not  arise  on  this  record.  Assuming  the  fact  which  the  rejected 
deed  would  have  established  had  it  been  admitted,  Haley,  ono 
of  the  tenants  in  common  of  the  ditch,  conveyed  all  his  inter- 
est in  it  to  defendant  Spicer  in  1860,  and  Phelan  conveyed  all 
his  interest  in  it  to  the  plaintiff  in  1862.  The  parties  to  this 
suit  then  are  tenants  in  common  of  that  portion  of  the  ditch 
crossing  the  two  leagues,  if  the  validity  of  both  deeds  be 
assumed;  but  if  the  deed  under  which  tiie  defendants  claim 
from  one  of  the  tenants  in  common  be  held  as  invalid  for  the 
reason  that  the  co-tenant  was  not  a  party  to  it,  then  the  deed 
under  which  the  plaintiff  claims  must  be  void  by  parity  of 
reasoning,  and  the  plaintiff  is  out  of  Court  But  the  deed  of 
Haley  to  Spicer  is  good  as  between  the  parties  to  it,  and  so  as 
to  the  deed  from  Phelan  to  the  plaintiff.  Phelan  might  have 
avoided  the  deed  of  his  co-tenant  to  Spicer,  (1  HilL  K.  P.  585,) 
and  so  could  the  plaintiff  if  he  had  succeeded  fully  to  Phelan's 
rights.  But  he  has  not  Phelan  and  Haley  are  still  tenants 
in  common  of  the  two  leagues,  less  the  ditch.  Haley  has  con- 
veyed his  interest  in  the  ditch  to  Spicer,  and  Phelan  has 
conveyed  his  interest  in  it  to  the  plaintiff.  The  respective 
grantors  have  co-operated  in  withdrawing  the  ditch  from  the 
operation  of  the  common  title,  and  as  between  the  two  neither 
can  now  be  considered  as  having  conveyed  against  the  will  of 
the  other.  The  conveyance  by  Phelan  was  all  that  was  want- 
ing to  make  Spicer^s  title  perfect,  and  the  prior  conveyance 
by  Haley  to  Spicer  was  the  very  fact  which  put  it  in  the  power 
of  Phelan  to  make  a  perfect  title  to  the  plaintiff.  As  neither 
of  the  grantors  can  now  question  the  action  of  the  other,  their 
respective  grantees  caxmot  do  it  As  between  themselves, 
they  are  what  the  several  but  co-operative  deeds  of  Phelan 
and  Haley  have  made  them,  viz:  tenants  in  common  of  the 
ditch  and  its  branches.      (Stark  v,  Barrett,  15  Cal.  368 ;  1 
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)n  B.  Prop.  417.)  Therefore  the  deed  of  Haley  to 
should  have  been  admitted. 

evidence  of  the  defendants  offered  in  support  of  the 
the  Statute  of  Limitations  was  properly  ezcluded,  for 
ate  began  to  run  only  from  the  issuing  of  the  patent, 
r  81,  1863.     (Bichardson  v.  WaUamion  at  ol.^  24  CaL 

nent  reversed  and  cause  remanded. 


THE  PEOPLE  V.  THOMAS  BLACKWELL. 

BIT  OF  IiTDiCTiiBifT. —  It  wlU  be  prttiiiDed  that  an  Indictment  w^m 
ited  to  the  Oonrt  by  the  Foreman  of  the  Grand  Jnrj,  and  in  the«r 
Bce,  although  that  tect  la  not  Indorsed  on  It,  If  the  record  of  t^e 

•howa  nothing  to  the  contrary. 

3oin»a. —  County  Oonrta  are  Oomts  of  general  criminal  Jnrlscne- 
and  aa  aoch  all  intendmenta  are  In  favor  of  the  regularity  of  their 
Bdlnga. 

r  Ooimnn*  voi  Distitct  ATroannr. —  Whether  the  Dletrlct  Attor- 
bonld  be  allowed  aaaoclate  coonoel  to  aid  him  in  the  management  of  a 
la  a  matter  reatlng  in  the  dlacretlon  of  the  Court,  and  where  there  la 
nae  of  that  dlacretlon  the  appellate  Court  will  not  Interfere. 

THAT  WiTMnss  BifPLOTaD  AssocuTB  CouNaBU — If  the  IMatrlet 
aey  la  aaalated  by  associate  counsel  in  the  prosecution  of  a  criminal 
counsel  for  the  defense  hare  a  right  to  ask  the  prosecuting  witness  II 
s  employed  such  assodats  counael. 

AX  from  the.  County  Courts  San  Joaquin  Countj. 

acts  are  stated  in  the  opinion  of  the  Court 

'  A  Cohh,  for  Appellant. 

}ourt  erred  in  refusing  to  set  aside  the  indictment  upon 

of  defendant^  upon  the  grounds  stated  in  the  motion. 

lal  Practice  Act,  Sees.  233,  278.) 

r  fact  necessary  to  give  the  Court  jurisdiction  should 

EtfiSrmatively  in  the  record.     It  nowhere  appears  in  the 

hat  the  indictment  was  presented  to  the  Court  by  the 

a  of  the  Grand  Jury,  in  the  presence  of  the  Grand  Jury. 

'  being  in  fact  so  presented,  the  Court  would  have  no 

tion  to  try  it.  If  it  was  necessary  that  the  fact  shoidd 
L  xzvii.— G 
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exist,  it  is  most  certainly  just  as.  necessary  that  the  recorc 
should  show  the  fact.  Nothing  will  be  presumed  in  favor  o: 
the  jurisdiction  of  the  Court  When  jurisdiction  is  onc< 
acquired,  then  the  rule  is  different  {Powers  v.  The  People 
4  John.  292.) 

The  Court  erred  in  refusing  to  allow  defendant  to  ask  th( 
prosecutrix,  upon  cross  examination,  if  she  had  employee 
Messrs.  Budd  &  Carr,  and  Messrs.  Heslep  &  Jenkins,  to  aasis 
the  prosecution  of  the  defendant 

We  had  a  right  to  the  testimony  upon  two  grounds :  First  — 
Because  it  is  always  competent  to  inquire  of  counsel  at  who6< 
instance  he  appears  as  such,  and  a  fortiori  to  inquire  of  th< 
client  as  to  whether  counsel  appears  for  him  or  at  his  request 
Second  —  Because  it  went  to  the  credibility  of  the  witnesa 
testimony.  If  she  felt  such  an  interest  in  the  conviction  o: 
defendant  as  to  hire  the  assistance  of  two  eminent  l^al  firm 
to  assist  the  District  Attorney  in  procuring  a  conviction,  defend 
ant  had  a  right  to  show  that  f  act^  as  a  circumstance  going  U 
her  credibility. 

J.  O.  McOullough,  Attomey-Oeneral,  for  the  People. 

Upon  motion  to  set  aside  indictment,  we  cite  Criminal  Prac 
tice  Act,  Sec.  233.  Don't  require  the  indictment  to  show  th( 
presentation,  etc  {People  v.  Connor,  17.  Cal.  361 ;  People  v 
Hdbson,  17  Cal.  429,  363;  Criminal  Practice  Act,  Sea  247 
People  V.  MilU,  17  Cal.  277 ;  PeopU  v.  Lawrence,  21  CaL  872.] 

Upon  the  refusal  of  the  Court  to  allow  the  prosecutinj 
witness  to  be  aaked  if  she  had  employed  associate  counsel,  w( 
cite  1  Wharton  Crim.  Law,  Sec  474,  etc ;  Byrd  v.  State,  : 
How.  Miss.  260;  Jarragin  v.  State,  10  Yerger,  630;  Bush  v 
Cavanaugh,  2  Barr,  Pa.  189. 

By  the  Court,  Shafteb,  J« 

Indictment  for  rape.  Verdict  —  Guilty  of  assault  with  in 
tent  to  commit  a  rape. 

1.  After  arraignment  the  defendant  moved  the  Court  to  se 
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;he  indictment  on  the  ground  ^*  that  it  does  not  show  bj 
3per  indorsement  that  it  was  presented  to  the  Court  by 
reman  of  the  Grand  Jury  and  in  their  presence."    The 
.  was  overruled,  and  the  defendant  excepted, 
indorsement  was  as  follows: 

esented  and  filed  in  open  Court,  this  14th  day  of  March, 
1864. 

"H.  E.  Hall,  County  Clerk." 

exception  is  not  well  taken.  It  may  be  admitted  that 
matter  of  jurisdictional  consequence  that  an  indictment 
in  fact  be  presented  by  the  Foreman  of  the  Grand  Jury 

their  presence,  but  that  the  indictment  in  question  was 
sented  will  be  presumed,  inasmuch  as  the  record  shows 
g  to  the  contrary.  The  Criminal  Practice  Act  prescribes 
n  of  indorsement.  County  Courts,  imder  the  late  amend- 
to  the  Constitution  and  the  Act  of  April  20,  1863, 

in  pursuance  thereof,  are  Courts  of  general  criminal 
ction,  and  as  such  all  intendments  are  in  favor  of  the 
pity  of  their  proceedings.  (People  v.  Connor,  17  Cal. 
^eople  V.  Bobinson,  17  Cal.  368;  People  v.  Hobson,  17 
84;  People  v.  Lawrence,  21  Cal.  372.) 
b  appears  from  the  record  that  the  Court,  by  the  request 
District  Attorney,  permitted  other  counsel  to  assist  him 
trial.    Before  the  trial  commenced,  however,  the  counsel 

appellant  moved  the  Court  to  vacate  the  order.     The 

was  overruled  and  the  defendant  excepted. 
ppears  that  the  District  Attorney  had  the  active  super- 
mce  and  management  of  the  case  during  the  progress  of 
al.    Whether  the  State,  through  him,  should  be  allowed 
1  itself  of  additional  professional  aid,  was  a  matter  ad- 

1  to  the  discretion  of  the  Court,  and  there  is  nothing 
record  showing  that  the  Court  abused  its  discretion  in 
ig  the  request  of  the  attorney.     {Commonwealth  v.  Wilr 

2  Cush.  682.) 

►n  the  cross  examination  of  the  prosecutrix,  defendant's 
[  asked  the  witness  if  she  had  employed  Budd  &  Carr 
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and  Heelep  &  Jenkins  ta  assist  the  District  Attorney  in  the 
prosecution*  The  District  Attorney  objected  to  the  question, 
on  the  ground  that  the  proof  was  incompetent.  The  objection 
was  sustained  and  the  defendant  excepted. 

We  cannot  determine^  nqr  is  it  either  necessary  or  proper 
for  us  to  inquire,  what,  if  any,  effect  an  affirmative  answer  to 
the  question  would  have  had  on  the  minds  of  the  jury.  The 
defendant  had  a  right  to  ask  the  question.  If  a  witness  retain 
counsel  in  a  case  to  which  he  is  not  a  party,  and  in  the  result 
of  which  he  has  no  interest,  it  is  a  fact  going  to  the  credibility 
of  the  witness.  The  witness  may  have  thus  interposed  on  con- 
siderations of  humanity,  or  of  public  justice,  or  he  may  have 
been  influenced  by  private  grudge;  but  the  party  against  whom 
the  witness  is  produced  is  always  entitled  to  inquire  of  the 
witness  as  to  the  fact,  and,  if  admitted,  it  goes  to  the  jury  for 
whatever  it  is  worth;  and  such  explanation  of  motives  as  the 
witness  may  give  for  his  action  goes  with  it  (1  GreenL  £▼• 
Sees.  449,  450;  Baker  v.  Joseph,  16  Cal.  173,) 

Judgment  reversed  and  cause  remanded  for  further  pio- 
oeedings. 


HORACE  ALLEN  v.  EDWARD  FENNON. 

llonoH  FOB  Nbw  Tbial. —  If  m&  motion  Is  Hiade  for  •  new  trial  lo  tk«  Court 
below,  the  flndlngi  of  the  Oonrt  Bad  verdict  at  the  jorjr  nre  coneliiBlTO  mm  t« 
the  fBctB. 


Appeal  from  the  Distriot  Court,  Fourth  Judicial  Districti 
Contra  Costa  County* 

The  facts  are  stated  in  the  opinion  of  the  Court 

H.  Allen,  for  Appellant 

Edward  Tompkins,  for  Bespondent 
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the  Coart|  Sawtsb^  J» 

B  is  an  action  to  reoovei*  the  possession  of  land.  The 
tried  the  case  without  a  jury.  The  issues  as  to  title  and 
Eul  possession  were  found  against  the  plaintiff,  and  the 
iant  had  judgment  No  motion  for  a  new  trial  was  made. 
>peal  is  from  the  judgment,  and  the  error  relied  on  is,  that 
^e  evidence  appearing  in  the  statement  on  appeal,  the 
should  have  found  the  issue  upon  the  title  in  favor  of  the 
ff  instead  of  against  him. 

as  been  settled  by  a  long  series  of  decisions  in  this  State 

ben  no  motion  for  a  new  trial  has  been  made  the  findings 

Court  and  verdict  of  the  jury  are  conclusive  as  to  the 

Such  has  always  been  the  construction  of  the  Practice 

to  cases  at  law,  and  it  is  now  settled  that  the  practice 

I  equity  cases  must  be  the  same.    (Brovm  v.  Tolles,  7  CaL 

Torwood  V.  Simpson,  8  CaL  108;  Bhine  v.  Bogardus,  13 

8;  Duff  V.  Fisher,  16  CaL  879;  Oagliardo  v.  HoberUn, 

.  895.) 

re  is  nothing  in  this  case  to  take  it  out  of  the  rule  estab- 
by  the  cases  cited, 
^ent  affirmed. 

Justice  CuBBEY,  being  interested,  did  not  participate  in. 
sision  of  this  case. 


DHE  PEOPLE  V.  DAVID  P.  BATCHELDER. 

CT  OF  AK  Island  vob  oathbbino  thb  Boob  of  Wild  Bibdb^ — Pw- 
la  the  cBBoal  and  temporary  occapancy  of  an  island,  a  part  of  the 
le  domain,  engaged  In  the  pnrsnlt  of  hunting,  fishing,  or  gatliering  the 
of  wild  birds  deposited  there,  and  who  do  not  occupy  the  land  for  pur- 
s  of  husbandry,  residence,  or  commerce,  are  not  In  such  poBsession  of 
same  as  to  entitle  them  to  exclude  others  who  desire  to  occupy  it  for  a 
purpose,  or  to  justify  them  in  resisting  by  force  others  who  attempt 
ind  upon  it  to  engage  in  the  same  pursuit. 

BLB  HoMiciDB. —  If  ssTersl  persons  are  on  an  island,  a  part  of  the 
le  domain,  engaged  in  gathering  the  eggs  of  wild  birds  deposited  there, 
othtn  attempt  to  land  there  tp  engage  in  the  same  pursuit,  and  their 
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attempt  to  land  it  resisted  by  fOree  bj  the  party  first  there,  they  are  Josti- 
fled  in  using  such  force  as  may  be  necessary  to  efCeet  their  object;  and  If 
one  of  the  opposing  party  is  slain,  it  will  be  justifiable  homicide. 
Bams.— If  the  persons  attempting  to  land  on  the  Island  are  armed  with 
gnns,  this  does  not  affect  their  right  to  land;  and  if  they  are  attacked  by 
those  on  shore  with  deadly  weapons  and  murderous  intent,  and  their  Itrcs 
placed  In  danger,  they  are  not  obliged  to  retreat*  bat  nay  Hand  tkair 
ground,  and.  If  need  be^  kUl  their  aasallanta. 

Appbai.  from  the  District  Courts  Twelfth  Judicial  District, 
City  and  County  of  San  Francisca 

The  facta  are  stated  in  the  opinion  of  the  Courb 

Van  Arman,  Lane  Jk  Howe,  for  AppellanL 

J.  O.  McCvUtmgh,  Attomey-Oenerei,  for  the  people. 

By  the  Court,  Cubsbt,  J. 

The  defendant  was  indicted  by  the  Grand  Jury  of  the  City 
and  County  of  San  Francisco,  for  the  crime  of  manslaughter 
in  the  killing  of  Edward  Perkins  at  the  Farallone  Islands,  on 
the  4th  of  June,  1868.  The  defendant  pleaded  not  guilty,  and 
was  afterward  tried  and  convicted  and  sentenced  to  be  im- 
prisoned in  the  State  Prison  for  one  year.  From  this  conviction 
and  judgment  he  has  brought  the  case  to  this  Court  upon  a 
statement  embodying  all  the  testimony  produced  on  the  trial, 
in  which  is  contained  the  charge  of  the  Court  to  the  jury,  and 
also  certain  requested  instructions  on  the  part  of  the  defendant, 
which  the  Court  refused  to  give  to  the  jury,  together  with  the 
exceptions  taken  by  the  defendant  to  various  rulings  during 
the  progress  of  the  trial 

The  evidence  discloses  that  on  the  3d  of  June,  1868,  die 
defendant  and  some  twelve  or  fifteen  other  persons  repaired 
in  vessels  to  the  anchorage  adjacent  to  the  principal  of  the 
Farallone  Islands,  situated  about  thirty  miles  westward  from 
the  CS^  of  San  Francisco,  and  there  remained  during  the 
night  of  that  day;  that  on  the  morning  of  the  next  day, 
between  six  and  seven  o'clock,  a  portion  of  this  partjr  attempted 
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d  upon  the  island,  when  they  were  met  at  the  shore 
guard  armed  with  guns,  who,  by  words,  accompanied 
snacing  acts,  warned  them  not  to  land.  Upon  thus 
warned  and  threatened,  the  party  so  attempting  to  go 
yre  returned  to  their  companions  upon  the  vessels  at 
r,  where  they  were  joined  by  all,  or  nearly  all,  the 
lant's  party,  and  were  furnished  with  loaded  guns,  and 
rty,  thus  reinforced  and  equipped,  made  another  attempt 
1  at  a  point  upon  the  island  a  short  distance  from  where 
lard  on  shore  were.  Upon  nearing  the  land,  the  shore 
confronted  them  and  again  warned  them  off,  but  not- 
anding  they  were  thus  warned,  the  defendant's  party 
ued  to  approach  the  island,  for  the  purpose  of  landing 
n,  when  the  shore  guard  opened  fire  upon  them,  which 
nmediately  returned  by  a  volley  from  the  defendant's 

who  were  together  in  a  boat  The  shore  party  fired 
1  shots  after  the  first  round,  when  the  defendant's  party 
ted.  By  the  first  fire  from  the  men  on  shore  several 
s  were  wounded,  one  of  whom  subsequently  died,  and 

fire  from  the  defendant's  party  one  of  the  shore  guard, 
d  Perkins,  was  killed. 

object  which  the  defendant  and  his  companions  had  in 
g  the  Farallone  Islands  was  to  gather  the  eggs  deposited 
in  great  abundance  by  wild  sea  fowls.    Before  the  time 

collision  which  resulted  in  the  death  of  Perkins  and 
ir,  a  number  of  persons  known  as  the  Farallone  Egg 
my  had  been  engaged  in  procuring  the  eggs  deposited 

wild  sea  birds  upon  this  island  and  selling  the  same  in 
n  Francisco  market ;  and  the  shore  party,  of  whom  Per- 
VBB  one,  were  in  the  employment  of  this  egg  company. 
years  from  the  testimony  of  some  of  the  persons  com- 
;  the  shore  party  that  their  chief  business  was  to  guard 
land  for  the  benefit  of  the  egg  company,  against  the 
B  of  any  other  persons  who.  might  desire  to  visit  it  for 
irpose  of  gathering  eggs  there.       The  egg  company,  it 

claimed  the  exclusive  right  of  gathering  wild  birds' 
ipoii  the  island,  as  the  prior  occupants  of  it  for  that  pur- 
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pose.  The  defendant  refused  to  acknowledge  any  such  right, 
or  to  .yield  to  such  claim,  and  in  attempting  to  avail  himself  of 
what  he  deemed  a  right  common  to  all  citizens,  he  met  with 
resistance  from  an  armed  force,  who  assiuned  to  be  acting  in 
the  defense  of  what  they  claimed  as  their  employers'  prior 
and  paramount  right  Upon  the  trial  of  the  defendant  the  ques- 
tion as  to  the  right  of  the  respective  parties  to  occupy  the 
island  for  the  object  of  procuring  the  eggs  deposited  there  by 
fea  fowls  was  in  some  degree  involved,  and  the  further  question 
as  to  whether  the  defendant  and  his  party  were  acting  in  the 
necessary  defense  of  themselves,  when  the  deceased,  Perkins, 
was  slain,  was  also  a  legitimate  subject  of  inquiry. 

When  a  person  is  accused  of  a  criminal  homicide,  and  in  his 
defense  undertakes  to  justify  himself  on  the  ground  that  the 
person  slain  was  the  aggressor,  and  that  his  death  was  the  result 
of  force  used  in  the  necessary  defense  of  the  person  of  the  ac- 
cused, then  the  character  of  the  conduct  of  the  deceased,  with 
the  concomitant  circumstances,  as  well  as  that  of  the  aocnsed, 
is  a  proper  subject  of  investigation.  While  Courts  and  jnries 
should  be  extremely  cautious  how  they  excuse  the  slayer  of 
his  fellow  upon  the  pretext  that  the  act  was  the  result  of  a 
necessity,  they  should  be  equally  careful  not  to  find  the  accused 
guilty  if  it  appears  that  the  homicide  was  committed  in  the 
necessary  defense  of  himself,  or  in  the  defense  of  those  vdiom 
he  is  bound  by  natural  law  to  protect  and  defend. 

In  charging  the  jury  the  Court  left  it  to  them  to  determine 
from  the  evidence  whether  the  deceased  and  those  acting  with 
him  were,  at  the  time  of  the  fatal  rencounter,  in  the  actual 
possession  of  the  place  where  the  defendant  and  his  party  at- 
tempted to  land,  and  whether  the  defendant  and  his  party  had 
actual  notice  of  such  possession,  and  also  whether  he  or  they 
attempted  at  the  time  to  forcibly  enter  and  intrude  into  and 
upon  such  possession. 

We  have  examined  the  evidence  in  the  record  with  care  and 
have  not  been  able  to  find  anything  therein  from  which  it 
could  be  inferred  even,  that  the  deceased  and  those  engaged 
with  him  in  resisting  the  landing  of  the  defendant  and  his 
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their  employers  were  in  the  actual  possession  of  the 
which  the  defendant's  party  attempted  to  land,  or  had 
to  prevent  any  persons  who  desired  to  land  upon  the 
om  doing  so,  or  from  engaging,  in  a  peaceable  manner, 
iwful  business  of  gathering  the  eggs  deposited  •  there 
ild  birds  of  the  ocean.  Both  on  the  part  of  the  pros- 
ind  defense  it  seems  to  have  been  conceded  on  the 
it  the  island  was  a  part  of  the  public  domain  of  the 
Jtates,  and  it  is  not  pretended  that  the  Farallone  Egg 
fy  or  their  servants,  the  armed  guard,  of  which  the 
was  one,  had  reduced  the  island,  or  any  portion  of  it, 
and  exclusive  occupation  for  the  uses  and  purposes 
ndry,  residence,  or  commerce.  We  are  not  disposed 
1  the  doctrine  which  recognizes  the  actual  possessor 
for  the  uses  to  which  land  is  ordinarily  employed,  as 
r,  to  the  casual  and  temporary  occupant,  whose  use 
lubordinate  to  the  pursuits  of  hunting  and  fishing,  or 
ering  of  the  eggs  of  birds  whose  resting  places  are 
I  islands  of  the  sea.  It  would  be  equally  reasonable 
lize  in  the  hunter  who  had  first  penetrated  the  moun- 
i  in  quest  of  game,  the  exclusive  right  to  it  as  his 
ground,  as  it  would  to  accord  to  the  Farallone  Egg 
f  the  right  to  the  exclusive  possession  of  the  Farallone 
or  any  one  of  them,  for  the  business  of  gathering  eggs 
5  by  wild  birds.  The  defendant  and  his  party  had  the 
enter  upon  the  island,  provided  the  Gbvemment,  in 
imate  exercise  of  its  proprietary  and  sovereign  author- 
e  no  objection;  and  we  cannot  but  regard  the  resist- 
de  by  the  shore  party,  of  which  the  unfortunate  de» 
as  one,  to  the  landing  of  the  defendant  and  his  com- 
as  unwarranted  by  any  principle  of  right  and  justice, 
le  fact  that  others  were  on  the  island  for  the  purpose 
ring  the  wild  birds'  eggs  there,  at  the  time  defendant 
d  to  land,  did  not  impair  in  any  degree  his  right  to 
I  engage  in  the  like  business,  nor  justify  such  other 
in  resisting  the  defendant's  landing;  and  the  Court 
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ought  to  have  so  charged  the  jury  when  requested  on  the  pai 
of  the  defendant. 

The  Court  was  requested^  on  behalf  of  the  defendant,  t 
give  certain  instructions  to  the  jury,  some  of  which  were  givei 
and  others  refused  Of  those  refused  was  the  following  amon^ 
others,  which  is  in  these  words : 

^^  The  fact  that  the  defendant  and  others  were  armed  witi 
guns  at  the  time  of  landing  on  said  island  did  not  of  itsel 
render  the  landing  unlawful  or  justify  the  deceased  and  other 
in  resisting  such  landing  or  attacking  them  while  so  landing 
Therefore,  if  the  jury  find  from  the  evidence  that  defendan 
and  others  armed  with  guns,  while  landing  on  said  island  wer 
attacked  by  deceased  and  others  with  deadly  weapons,  an( 
their  lives  placed  in  immediate  danger,  and  that  the  fatal  sho 
was  fired  by  one  of  the  party  with  defendant,  under  such  cii 
cumstances  and  in  necessary  self-defense,  it  is  justifiable  hon 
icide,  and  the  jury  ought  to  acquit'' 

The  evidence  in  the  case  did  not  show  who  fired  the  shot  b; 
which  Perkins  was  killed,  and  the  Court  in  its  general  charg 
to  the  jury  instructed  them  that  in  order  to  convict  the  defend 
ant  it  was  not  necessary  that  the  evidence  should  show  tha 
ike  deceased  was  killed  by  a  deadly  weapon  or  gun  discharge< 
by  the  accused,  but  that  it  was  enough  if  the  evidence  shower 
him  to  be  an  accessory  to  the  unlawful  killing;  and  in  connec 
tion  with  this  the  Court  clearly  and  accurately  defined  th( 
character  of  an  accessory.  The  requested  instruction  here  se 
forth  in  hose  verba  proceeded  upon  the  hypothesis  that  the  fata 
shot  was  fired,  not  by  the  defendant  himself,  but  by  one  o: 
his  party  after  being  attacked  by  the  deceased  and  those  wit! 
him,  and  that  the  deceased  was  slain  in  necessary  self-defense 

The  act  of  bearing  arms  did  not  of  itself  affect  the  right  oj 
the  defendant  and  his  companions  to  land  upon  the  island,  noi 
justify  the  resistance  and  attack  of  the  shore  guard.  The  Isly 
justifies  the  individual  who  slays  his  adversary  in  his  owi 
necessary  self-defense.  The  instruction  as  requested  states  ai 
a  postulate  the  true  rule  of  law  as  applied  to  certain  facts  anc 
oircuuistances  assumed  to  have  existed,  and  then  declares  fur 
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lat  if  the  jurj  should  find  from  the  evidence  that  the 
'  the  defendant  and  his  companions  were  placed  in  imme- 
eril  by  the  attack  of  the  guard  on  shore,  armed  as  they 
dth  deadly  weaiMms,  and  that  the  homicide  was  com- 
in  the  necessary  self-defense  of  the  lives  of  those  so 
d,  then  such  defense  was  justifiable, 
defendant  also  requested  the  Court  to  charge  the  jury 
following  words:  ^'The  fact  that  defendant  and  those 
im  on  the  occasion  of  the  alleged  homicide,  were  armed 
ims  at  the  time  of  landing  on  said  island  (if  the  jur}- 
be  satisfied  of  such  fact  from  the  evidence)  does  not 
the  act  of  landing  illegal,  nor  'justify  the  deceased  and 
n  the  island  with  him  in  resisting  such  landing,  or  in 
Qg  them  while  landing.  Therefore,  if  the  jury  shall. 
>m  the  evidence  that  defendant  and  those  who  were  with 
lile  attempting  to  land  on  the  island  on  the  occasion  of 
tnicide,  were  attacked  with  deadly  weapons  and  mur- 
intent  by  the  deceased,  and  his  life  placed  in  immediate 
y  he  was  not  obliged  to  retreat,  but  might  stand  his 
,  and,  if  need  be,  kill  his  assailant" 
1  requested  instruction  which  was  refused,  as  the  one 
considered,  states  as  a  basis  a  legal  proposition  exoner- 
he  defendant  and  his  party  from  the  charge  of  an  inf rac- 
;  the  law  by  the  simple  act  of  seeking  to  land  on  the 
aimed  as  they  were,  and  at  the  same  time  involves  the 
^ard  in  the  commission  of  a  wrong  in  resisting  such 
;  and  in  attacking  the  defendant  and  his  party  while 
ting  to  land,  and  then  proceeds  to  inform  the  jury  if 
lould  find  that  the  defendant  and  his  companions  were 
d  with  deadly  weapons  and  murderous  intent  by  the 
^,  by  which  the  defendant's  life  was  placed  in  instant 
\ie  was  not  obliged  to  retreat,  but  might  at  once  act  in 
1  defense,  and  if  necessary  slay  his  assailant. 
ive  the  defendant  had  requested  the  Court  to  so  charge 
ry,  they  had  been  correctly  instructed  as  to  the  law 
ing  justifiable  homicide.  The  Court  had  informed 
bat  in  order  to  make  the  killing  of  a  human  being  jus- 
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tiflable  it  must  be  in  necessary  self-defense,  or  in  defense  of 
habitation,  person  or  property,  against  one  who  manifestly 
intends  or  endeavors,  by  Tiolenoe  or  surprise,  to  commit  a 
felony,  or  against  any  person  or  pers<ms  who  manifestly  intend 
and  endeavor  in  a  violent,  riotous  or  tumultuous  manner,  to 
enter  the  habitation  of  another  for  the  purpose  of  assaulting 
or  offering  personal  violence  to  any  person  dwelling  or  being 
therein.  And  the  Court  had  further  instructed  the  jury  that 
a  bare  fear  of  these  enumerated  offenses  was  not  enough  to 
justify  the  killing;  but  that  it  must  appear  that  the  circum- 
stances were  sufficient  to  excite  the  fears  of  a  reasonable  per- 
son, and  that  the  party  killing  really  acted  tmder  the  influence 
of  those  fears,  and  not  in  a  spirit  of  revenge;  and  also,  that 
if  one  person  kill  another  in  self-defense  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  that  in  order  to  save 
his  own  life,  or  to  prevent  his  receiving  great  bodily  harm, 
the  killing  of  the  other  was  absolutely  necessary,  and  that  it 
must  appear  also  that  the  person  killed  was  the  assailant;  or 
that  the  slayer  had  really  and  in  good  faith  endeavored  to 
decline  any  further  struggle  before  the  mortal  blow  was  given. 
(Act  concerning  crimes  and  pimishments.  Laws  1850,  p.  232, 
Sections  29,  30,  31.) 

The  requested  instruction  last  set  forth  comprehends  the 
essential  circumstances  on  which  the  right  of  self-defense,  in 
the  given  instance,  arose  and  depended,  viz:  defense  of  the 
person  of  the  accused  against  the  attack  of  the  deceased,  hav- 
ing at  the  time  the  means  in  hand,  which  he  was  using  with 
murderous  intent  against  the  defendant.  If  the  jury  had  been 
instructed  to  find  as  to  these  facts,  and  had  found  them  to  be 
true,  and  also  that  by  means  of  the  attack  the  life  of  the 
defendant  was  in  immediate  danger,  or,  in  other  words,  that 
the  danger  was  urgent  and  pressing,  it  would  have  appeared 
that  these  circumstances  were  sufficient  to  excite  the  fears  of 
a  reasonable  person,  and  the  jury,  in  such  event,  would  h^ve 
been  bound  to  have  inferred,  as  a  sequence  legitimately  dedu- 
cible  from  these  constituent  elements,  the  absolute  necessity  of 
the  defense  which  resulted  in  the<  homicide  committed. 
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ippears  from  the  charge  given  by  the  Court  to  the  jury, 
V  specifies  with  careful  particularity  the  essential  cir- 
nces  which  must  precede  the  existence  of  the  right  to 
fe  in  self-defense.  Whether  the  facts  and  circumstances 
)ed  by  the  testimony  constituted  a  case  of  necessary 
fense,  was  to  be  passed  upon  and  determined  by  the 
-om  the  evidence,  considered  in  subordination  to  the  law 

subject  It  was  their  province  and  duty  to  ascertain 
lie  evidence,  and  to  determine  as  to  the  alleged  necessity 
act  which  resulted  in  the  death  of  Perkins ;  and  it  was 
Jit  of  the  defendant  to  have  the  question  submitted  to 
Q  a  distinct  and  palpable  form  to  answer  by  their  ver- 
hether  the  homicide  was  committed  by  the  defendant, 

one  of  his  companions,  in  his  or  their  necessary  self- 
);  and  it  was  also  his  right,  if  they  should  find  the  issue 
particular  in  his  favor,  to  have  the  Court  instruct  them 
sir  verdict  should  be  in  justification  of  the  accused. 
y  other  instructions  were  requested  on  the  part  of  the 
mt  which  the  Court  refused  to  give  to  the  jury.  These 
>t  necessary  to  notice  in  detail,  as  what  we  have  said  is 
dtly  oomprehensive  to  embrace  the  various  propositions 
ed  in  the  proposed  instructions, 
judgment  is  reversed  and  a  new  trial  ordered. 


I 


YXB,  J.y  dissenting. 


>  not  think  the  right  of  possession  of  the  Farallone 
or  the  right  to  gather  the  eggs  deposited  thereon  by 
irds,  was  in  question  in  this  case.  The  right  might  have 
\  some  extent  in  question  had  a  party  in  possession  been 
d  for  slaying  one  of  a  party  seeking  to  enter  with  vio- 
igainst  his  will.  But  men  have  no  right  to  go  with 
nd  enter  with  force,  even  upon  their  own  land,  agaijist 
parties  already  there,  armed  and  violently,  though 
'ully,  resisting.  In  a  contest  arising  under  such  cir- 
mces  both  parties  are  in  the  wrong,  and  if  it  results  in 
s  of  life,  caused  while  the  contest  actually  continues, 
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the  slayer  cannot  shield  himself  upon  the  ground  of  aelf- 
defensc  without  at  least  first  showing  some  disposition  to 
decline  further  conflict.  The  law  furnishes  peaceable  remedies 
for  injuries,  and  will  not  tolerate  the  pursuit  of  one's  rights, 
even,  in  a  manner  liable  to  induce  breaches  of  the  peace  and 
lead  to  homicide. 

In  this  instance  I  think  the  Judge  stated  the  law  correctly, 
and  submitted  the  case  fully  and  fairly  to  the  jury.  The 
charge  covered  all  the  points  necessary  to  enable  the  jury  to 
consider  the  case  intelligently  and  render  a  just  verdict.  I 
think  there  was  no  error  in  refusing  the  charges  asked  on  the 
part  of  the  defendant,  and  refused.  I  suppose  it  may  be  fairly 
assumed  that  the  two  instructions  selected  and  commented  on 
in  the  prevailing  opinion  as  the  grounds  of  reversal,  are  those 
least  objectionable  among  the  large  number  refused,  and  the 
ones  which  should  have  been  given,  if  any.  Yet,  in  my  judg- 
ment, these  instructions,  without  qualification,  must  necessarily 
have  misled  the  jury.  They  wholly  omit  to  bring  to  the 
notice  of  the  jury  the  question  as  to  whether  the  defendant's 
party  prepared  with  arms  to  overcome  resistance,  wore  enter- 
ing in  a  violent  and  hostile  manner,  knowing  they  would  be 
resisted  by  men  also  armed  for  that  purpose.  The  unlawful  act»of 
the  shore  party  was  not  the  only  element  to  be  considered,  for 
the  approaching  party  might  also  be  seeking  to  enter  in 
an  unlawful  manner,  and  the  evidence  tended  strongly  to 
show  that  they  were.  This  element,  as  weU  as  the  unlawful 
act  of  the  shore  party,  should  also  have  been  taken  into  account, 
as  the  foundation  of  the  legal  proposition  with  which  the 
instruction  asked  terminates.  It  cannot  be  said,  as  a  legal 
proposition,  under  the  circumstances  of  the  landing  shown  by 
the  evidence,  that  "the  fact  that  defendant,  and  those  with 
him  on  the  occasion  of  the  alleged  homicide,  were  armed  with 
guns  at  the  time  of  landing  on  said  island,  does  not  render  the 
act  of  landing  illegal."  And  the  instruction  must  be  considered 
in  the  light  of  the  testimony  to  which  it  was  to  be  applied. 
vThus  considered,  the  jury  would  be  in  effect  instructed  that 
the  defendant,  up  to  the  time  of  firing  the  fatal  shot,  wai 
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ng  a  lawful  right  in  a  lawful  maimer.  Yet  the  testi- 
shows  that  defendant's  party  went  there  with  the  knowl- 
bat  the  party  of  the  deceased  were  on  the  island,  armed, 
3  purpose  of  resisting  by  force  the  landing  of  defendant 
8  associates;  that  defendant's  party  came  prepared  for  a 
b;  that  they  first  approached  the  island  in  a  small  boat 
It  arms,  and  that,  having  been  warned  not  to  land  by 
Q  arms,  and  that  their  landing  would  be  resisted,  they 
ed  to  their  vessel,  increased  the  party  to  the  number  of 

or  twenty,  armed  themselves  •  with  guns  and  returned 
ed  to  overcome  any  resistance  offered  by  those  on  shore ; 
lat  they  advanced  with  loaded  guns,  protecting  their 
8  while  advancing  by  barricades,  till  after  having  been 
i  to  stop  without  effect,  a  volley  was  discharged  by  the 
ig  party,  which  was  immediately  returned  by  the  ad- 
g  party  of  defendant,  and  the  deceased  slain.  The  testi- 
as  to  which  fired  the  first  shot,  before  the  volley  fired  by 
pective  parties,  is  conflicting.  To  say  that  such  mode  of 
;  is  not,  as  a  legal  proposition,  imlawf ul,  is  more  than  I 

spared  to  do;  and  yet  such  Is  the  effect  of  the  instruc-  )\%    * 

isked  and  refused  when  considered  in  connection  with 
idence  to  which  they  were  to  be  applied.  An  advance 
irty  of  fifteen  or  twenty  men,  with  loaded  guns,  against 
r  party,  also  armed,  knowing  that  a  deadly  resistance  to 
ranee  will  be  made,  is  to  court  a  conflict,  and  is  of  neces- 

violent  and  forcible  attempt  to  enter,  and  therefore 
ful.  And  it  is  none  the  less  unlawful  and  wrongful, 
B  the  resistance  is  also  unlawful.  If  to  justify  the  homi- 
it  must  appear,''  in  the  language  of  the  statute,  'Uhat 
yer  had  really  and  in  good  faith  endeavored  to  decline 
xther  struggle  before  the  mortal  blow  is  given,"  he  will 
ly  not  be  justified  in  inviting  an  attack  in  a  violent 
r,  with  arms  in  his  hands,  and  upon  the  attack  being 
mmediately  slaying  his  opponent. 

»ther  respects,  also,  the  instructions  are  framed  in  such 
aer  as  to  make  them  liable  to  be  misapprehended.    The 
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Court,  I  think,  was  justified  in  refusing  them.     I  am  of  the 
opinion,  therefore,  that  the  judgment  should  be  afi^med. 


JAMES  OTIS,  WILLIAM  A,  MACONDRAT,  ato  FRED- 
EEICK  W.  MACONDRAY  v.  WILLIAM  HASELTINE, 
AKD  JAMES  L.  KING. 

■fbcific  Contbact  Act. —  Th«  Act  of  dlgfatetn  bnndred  and  tlxtj-tlir^a,  com- 
monlj  called  the  **  Specific  Contract  Act."  appUea  to  contracts  made  before 
ae  well  as  after  Its  paisage. 

8VATUTB  OF  Fbadds. —  An  Indorsement  made  bj  a  third  person  on  a  eontmet 
entered  into  between  two  parties,  and  made  simultaneonsiy  with  the  con- 
tract, bj  which  the  indorser,  without  expressing  any  consideration  recelyed, 
agrees  that  the  undertaking  of  one  of  the  contracting  parties  shall  be  fnl- 
filled,  is  an  original  and  not  a  collateral  promise  of  the  Indorser  to  answer 
for  the  debt  of  another,  and  not  within  the  Statute  of  Frauds. 

Baiin.— Bj  such  act  the  indorser  makes  the  contract  his  own,  and  the  con- 
sideration  therein   expressed   becomes   the   consideration   of   his    promise. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Patterson,  Wallace  &  Btow,  for  Appellants. 

*'In  the  following  cases,  every  agreement  shall  be  void,  un- 
less such  agreement,  or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  be  in  writing  and  subscribed  by 
the  party  charged  therewith,  ♦  ♦  ♦  2.  Every  special  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another.^ 
(Sec.  12,  Act  of  April  19th,  1850.) 

The  plain  reading  of  the  statute  is,  that  the  promise  must 
be  in  writing,  and  the  writing  subscribed  by  the  party  must 
express  the  consideration. 

"  That  which  the  words  declare,  is  the  meaning;  and  neither 
Courts  nor  Legislatures  have  the  right  to  add  to  or  take  away 
from  that  meaning."  (Sedgwick  on  Stat  and  Const  Law, 
246 ;  Newell  v.  The  People,  8  Selden,  97;  BidweU  v.  Whitaker, 
1  Michigan,  469,  479.) 
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n  this  new  State,  untrammelled  by  "judiciar  legislation," 
1  this  statute  be  enforced  as  it  reads^  or  shall  it  be  frittered 
y  by  construction  ? 

'he  language  of  King's  undertaking  shows  that  it  was  made 
lequent  to  the  execution  and  delivery  of  the  agreement  he- 
rn plaintiffs  and  Haseltine:  ^^I  hereby  agree  to  indorse 
*  as  provided  in  the  within  agreement,"  L  e.,  the  within 
nded  agreem^ent^  not  a  draft  of  an  agreement;  if  not  exe- 
d,  it  was  not  an  agreement,  and  the  language,  ^^  within 
«ment,"  would  not  have  been  used.  It  follows,  then,  the 
ideration  of  Haseltine's  contract  did  not  attach  to  and  up- 
King's.  (Ellison  v.  Jackson  Water  Company,  12  Cal. 
,  653;  Clay  v.  Walton,  9  CaL  328;  Purhett  v.  Bates,  4  Alrf. 
;  Doyle  v.  White,  26  Maine,  341;  Packer  v.  Wilson,  15 
id.  843 ;  HaU  v.  Farmer,  2  Comstock,  557.X 

\dney  L.  Johnson,  for  Bespondents. 

[le  question  raised  here  is  not  an  open  one  fn  this  State. 
%es  V.  Pod,  6  Cal.  104;  Haseltine  v.  Larco,  7  Cal.  33.) 
1  New  York,  it  has  been  fully  settled  by  the  decision  of 
Court  of  Appeals,  in  Church  v.  Brovm,  21  N.  Y.  316,  in 
:h  the  case  of  Brewster  v.  Silence,  4  Selden,  210,  and  other 
8  dted  by  appellants,  are  reviewed  and  copimented  upon. 
refer  to  the  exhaustive  opinions  of  Mr.  Justice  Wright  and 

Chief  Justice  Comstock  in  that  case,  as  decisive  of  this 
\  in  our  favor,  both  upon  principle  and  authority.  In 
srcA  V.  Brown,  the  ruling  in  the  Union  Bank  v.  Costers 
cuiors,  8  Comstock,  203,  is  followed  as  the  settled  law. 
wster  V.  Silence,  and  Draper  v.  Snow,  20  N.  Y.  331,  are 
inguished  from  them,  and  by  Mr.  Chief  Justice  Comstock 

Mr.  Justice  Welles  are  held  to  have  been  decided  in  error. 
m  the  cases  in  California  and  New  York,  we  are  content 
eave  this  point. 


ill 
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By  the  Court,  Sandebbon,  C.  J. 

The  plaintiffs  sold  by  contract  in  writing  to  4e  defendant 
Haseltine  a  certain  invoice  of  Chinese  goods,  for  which  Hasel- 
tine  agreed  to  pay  ten  thousand  dollars  in  gold  coin  of  the 
United  States;  the  goods  to  be  sold  at  auction  aa  then  adver- 
tised and  the  proceeds  to  be  paid  to  the  plaintiffs  by  the  auc- 
tioneers. If  the  proceeds  proved  insufficient  to  pay  the  ten  thou- 
sand dollars,  the  balance  was  to  be  paid  by  Haseltine's  note  at 
sixty  days,  indorsed  by  his  co-defendant  King.  This  contract 
was  signed  by  plaintiffs  and  Haseltine  on  the  29th  of  December, 
1862.  On  the  back  of  the  contract^  bearing  the  same  date,  is 
the  following  indorsement: 

*^  I  hereby  agree  to  indorse  William  Haseltine's  note  as  pro- 
vided in  the  within  agreement. 

(Signed :)  ^  JAnm  L.  KiKCk** 

This  indorsement  was  executed  by  King  before  the  delivery 
of  the  contract  to  the  plaintiffs,  and  before  the  delivery  of  the 
goods  to  defendant  Haseltine.  The  ten  thousand  dollars  were 
not  paid  by  the  proceeds  of  the  sale,  and  the  plaintiffs  demanded 
the  note  called  for  by  the  contract  Defendants  refused  to  give 
it,  but  promised  to  pay  the  balance  in  gold  when  due^  which 
they  failed  to  do,  hence  this  action.  Plaintiffs  had  judgment 
payable  in  gold  against  both  defendants  who  appeal. 

It  is  insisted  upon  behalf  of  both  defendants  that  the  judg- 
ment is  erroneous  so  far  as  it  directs  payment  in  gold,  because 
the  contract  was  made  before  the  passage  of  the  so-called 
^'Specific  Contract  Act"  of  1863,  and  therefore  not  governed 
by  its  provisions.  This  question  bas  already  been  decided  by 
us  in  the  case  of  Oailand  v.  Lewis,  26  Cal.  46,  in  which  we 
iheld  that  the  Act  applied  to  contracts  made  before  its  pas- 
sage. 

On  tbe  part  of  the  defendant  King,  it  is  insisted  that  his 
contract  was  ^'a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  anotlier/'  within  the  Statute  of  Frauds^  and 
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scause  it  does  not  express  the  consideration.  We  think 
is  question  also  has  been  decided  against  the  appellants 
iral  oases  in  this  State. 

/  V.  TewJesbwry,  6  Cal.  285,  was  an  action  to  recover 
Evoy  leased  certain  lands  to  one  McMakin.     At  the 

the  lease,  and  on  the  day  of  its  date,  Tewksbnry  wrote 
gned  the  following  promise:  "I  hereby  agree  to  pay 
it  stipulated  above  when  it  shall  become  due,  provided 
le  said  McMakin  does  not  pay  the  same.*'  The  Court 
lat  this  agreement  was  a  part  of  the  lease  and  not  within 
itute  of  Frauds,  but  was  to  be  regarded  as  an  original 
aking,  upon  the  strength  of  which  McMakin  obtained 
ion  of  the  land  and  enjoyed  its  use. 
^ones  y.  Post,  6  Cal.  102,  the  agreement  and  the  guar- 
^ere  in  separate  instruments,  yet  the  Court  construed 
LS  one,  and  held  that  the  consideration  of  the  latter  was 
ntly  expressed  in  the  former  in  order  to  satisfy  the 
3  of  Frauds. 

lazeltine  v.  Larco,  7  Cal.  82,  the  plaintiff,  as  master  of 
*k  Acadia,  entered  into  a  charter  party  with  one  Nicholas 
ich,  and  on  the  back  of  the  same  instrument  the  defend- 
iroo  indorsed  the  following  guaranty:    "I,  N.  Larco, 

guaranty  the  fulfilment  of  the  within  charter  on  the 
:  the  charterer.     Nicholas  Larco." 

7a8  conceded  that  the  guaranty  was  made  at  the  same 
rith  the  charter  party,  and  that  the  consideration  of  the 
LS  in  fact  the  consideration  of  the  other ;  and  it  was  held 
le  two  instruments  were  to  be  regarded  as  one,  and  that 
o  together  constituted  Larco's  contract  with  the  plain- 
lat  by  the  reference  to  the  "within  charter"  he  made 
xt  of  his  guaranty  for  all  purposes  not  expressed  in  the 
ity  itself. 

are  unable  to  distinguish  between  the  foregoing  cases 
e  present.  The  promise  by  King  was  made  before  the 
id  delivery  of  the  goods  to  Haseltine,  and  constituted  in 
tie  consideration  for  which  the  sale  was  made.  The 
ffa  did  not  part  with  the  goods  upon  the  sole  credit  of 
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.Paseltine,  but  upon  the  credit  of  King  as  well,  to  the  extent 
of  his  indorsement.  So  the  facts  are  found  by  the  Court  belo^w. 
Thus  viewed,  the  undertaking  of  King  was  original  and  not 
cpllateral  to  the  promise  of  Haseltine,  the  sale  from  plaintiffs 
jfeo  Haseltine  being  the  consideration.  But  regarding  King^s 
undertaking  as  being  within  the  Statute  of  Frauds  requiring 
a  note  in  writing  expressing  the  consideration  upon  which  it 
was  made,  we  think  the  statute  in  that  respect  has  been  8u£Sr 
dlently  complied  with.  His  promise  is  indorsed  upon  the  back 
of  the  contract  between  the  plaintiffs  and  Haseltine,  and 
jAierein  he  expressly  refers  to  that  contract;  and  it  is  apparent 
(hat  the  full  nature  and  extent  of  his  undertaking  cannot  be 
determined  except  bj  a  reference  to  it  Instead  of  expressing 
in  full  the  terms  of  his  contract,  as  he  might  have  done,  he 
ijrefers  for  that  purpose  to  the  principal  contract  By  so  doing 
lie.  made  the  language  of  that  contract  the  language  of  his 
.^fwn.  From  that  lai^guage  the  consideration  of  his  promise 
cLeiarly  appears.  It  is  not  necessary  that  the  consideration 
fihould  be  expressed  in  any  set  phrase.  If  it  is  obvious  from 
the  general  language  used  it  is  sufficiently  expressed  to  satisfy 
the  statute.  (Church  v.  Broim,  21  N.  Y,  SIS.) 
Judgment  affirmed. 


DANIEL  N.  HASTINGS     p.  HUGH  MoGOOGIN  ajto 
MARTIN  ALVOED. 

An  9W  00N0UM8  CONCSBNINO  8u8C0L  Bancho. —  Th«  Act  of  CoDsress  9t 
March  8d,  1863,  providing  for  the  farrey  and  sale  to  the  pnrchaaers  from 
Vallejo  of  the  land  known  am  the  Soacol  Rancho,  withdraws  said  land  from 
the  operation  of  the  eeneiml  laws  prorldlns  for  the  disposal  of  the  pabUc 
lands. 

8U8C0L  RANCHOd — Prior  possession  by  an  inclosnre,  and  a  claim  made  before 
the  Register  and  RecelTer  to  purchase  land,  a  portion  of  the  wxAlled 
fiuscol  Rancho,  within  one  year  from  March  8d,  1868,  by  one  who  was  a 
bofw  fUke  purchaser  from  Vallejo,  entitles  him  to  recover  in  ejectment  aa 
against  one  who  enters  after  March  8d,  1863,  and  claims  the  same  land 
onder  the  general  pre-emption  laws  of  the  United  States. 

Appiqai.  from  the  Distriot  Court,  Seventh  Judicial 'District, 
Napa  County. 


1864.]  Habthjos  v.  McGoogin.  86^ 


Argument  for  Respondent. 


le  facts  are  stated  in  the  opinion  of  llie  Court 

^an  A  Hays,  for  Appellants, 

is  Court  will  take  judicial  knowledge  that  the  claim  to 
used  Rancho  as  a  Mexican  gi*ant  was  finally  rejected'  by 
apreme  Court  of  the  United  States.  {United  States  v.  Fal- 
L  Black.  555.) 

e  entry  of  defendants  was  authorized  by  the  United 
!  as  the  first  step  to  be  taken  in  her  primftry  disposition 
3  land;  and  to  oust  defendants  from  the  same  by  this 
8  in  violation  of  the  Act  admitting  California  into  the 
I,  as  it  interferes  with  such  primary  disposition.  (See 
ict,  Lester's  Land  Laws,  158,  159;  Section  13  of  Act  to 
ain  and  settle  the  private  land  claims  in  the  State  of  Cal- 
a,  Lester's  Land  Laws,  177;  Section  6  of  Act  of  Con- 
passed  March  3d,  1853,  to  provide  for  survey  of  public 
in  California,  the  granting  of  pre-emption  rights,  etc., 
r's  Land  Laws,  207 ;  Section  7  of  Act  of  Congress,  passed 
30th,  1862,  to  reduce  the  expenses  of  the  survey  and  sale 
iblic  lands  in  the  United  States,  Laws  of  Congress, 
-2,  p.  410  ^Z)oran  v.  Facific  Railroad,  24  CaL  245.) 

Oilman  £  WeUs,  for  Bespondent 

lintifF  pretends  to  set  up  a  pre-emptive  claim  to  the  prem- 
md  urges  this  as  good  reason  in  law  why  judgment  should 
0  against  him. 

e  pretended  entry  of  the  defendants  was  upon  unsurveyed 
at  a  time  when  such  entry  was  unauthorized  by  law, 
mie  only  having  been  authorized,  if  at  all,  which  we  have 
e  had  occasion  to'  question,  by  Act  of  May  30th,  1862: 
.S.Stat.) 

e  plaintiff  held  a  title  derived  from  Vallejo,  and  the  Act 
irch  8d,  1863,  has  extended  to  all  persons  standing  in  that 
on  the  privilege  of  pre-emption,  limited  only  by  the 
t  of  their  possession  at  the  time  of  the  rejection  of  tbd 
il  grant 
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The  case  find^  ihat  they  are  prooeeding  to  avail  themaelyes 
of  the  privileges  granted  by  that  Act. 

By  the  Oourt^  Sandxbson^  0.  J. 

Plaintiff  sues  to  recover  the  possession  of  eight  hundred  and 
fifty  acres  of  land.  The  complaint  is  in  the  usual  form.  The 
defendants  answer  separately,  denying  the  all^ations  of  the 
complaint,  and  f urtlier  aver  that  each  of  them  has  settled  upon 
one  himdred  and  sixty  acres  of  land  and  claims  the  same  under 
the  pre-emption  laws  of  the  United  States.  McGoogin  further 
says  that  only  forty  acres  of  his  tract  is  a  part  of  the  land  sued 
for,  and  as  to  the  remainder  of  the  land  described  in  the  com- 
plaint he  disclaims.  The  other  defendant^  Alvord^  says  that 
<mly  eight  acres  of  his  tract  is  a  part  of  the  land  described  in 
the  complaint,  and  he  disclaims  any  interest  in  the  residue. 
The  case  was  tried  by  a  jury,  the  plaintiff  obtained  a  verdict 
and  judgment  in  his  favor,  and  the  defendants  appeal. 

It  appears  from  the  transcript  that  the  land  in  controversy 
is  or  was  a  part  of  the  so-called  Suscol  Eancho,  formerly 
claimed  by  Mariano  G.  Vallejo,  under  a  grant  from  the  Mexi- 
can Nation^  which  grant  was  hdd  to  be  invalid  J)y  the  Supreme 
Oourt  of  the  United  States  in  February,  1862^  and  the  claim 
accordingly  rejected.  Previous  to  this  rejection,  however,  the 
plaintiff  had  become  a  bona  fide  purchaser  of  the  tract  in  ques- 
tion, under  the  supposed  Mexican  grant,  and  had  inclosed  the 
same  by  a  fence.  After  the  grant  was  rejected,  in  April  or 
May,  1862,  each  of  the  defendants  settled  upon  his  tract  and 
built  a  house,  and  has  resided  thereon  ever  since.  On  the  1 2th 
of  October,  1863,  the  defendant  McGoogin  filed  with  the 
Ylegister  of  the  United  States  Land  Office  his  declaratory  state- 
ment giving  notice  that  he  claimed  his  tract  under  the  pre- 
emption laws  of  the  United  States;  and  the  defendant  Alvord 
filed  a  like  notice  on  the  18th  day  of  IN'ovember,  1863.  On 
the  3d  of  Marcli,  1868,  Congress  passed  an  Act  authorizing 
'the  Commissioner  of  the  General  Land  Office  to  cause  the 
lines  of  the  public  surveys  to  be  extended  over  the  Suscol 
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iOy  and  to  have  approved  plats  thereof  duly  returned  to 
x>per  District  Land  Office;  and  further  providing  that 

I  twelve  months  after  the  return  of  such  surveys  it  should 
rfol  for  all  bona  fide  purchasers  from  Vallejo  or  his  as- 
to -enter  according  to  the  lines  of  such  surveys  the  land  so 
ised,  to  the  extent  to  which  the  same  had  been  reduced  to 
sion  at  the  time  said  grant  was  rejected.  Within  the 
prescribed  by  this  Act  the  plaintiff  made  claim  to  the 
n  question  under  its  provisions  before  the  Register  and 
rer  of  the  proper  Land  Office. 

s  unnecessary  to  notice  defendants'  exceptions  in  detail^ 
dy  question  involved,  generally  stated,  being  whether, 
the  foregoing  facts,  the  verdict  and  judgment  of  the 
below  was  right,  and  of  this  we  think  there  can  be  but 
ioubt.  The  facts  bring  the  plaintiff  clearly  within  the 
ions  of  the  Act  of  Congress  specially  providing  for  the 
al  of  the  tract  of  public  land  in  question.  By  the  pas- 
f  that  Act  the  land  in  question  was  withdrawn  from  the 
i<m  of  the  general  laws  providing  for  the  disposal  of  the 
lands  and  its  disposal  specially  provided  for  before  the 
lants  had  filed  their  declaratory  statement  under  the 

II  law.  The  prior  possession  of  the  plaintiff,  accom- 
l  by  this  express  license  of  the  General  GK>vemment,  was 
mt  to  entitle  him  to  recover. 

[gxnent  afiLrmed. 


Justice  OuBBXT  expressed  no  opinion. 


i 


JOHN  N.  KERNAN  •.  JOHN  GRIFFITH. 


▲in>  Otbbvlowb)  Ijlxml — The  Act  of  CongreM  of  September  IS, 
0,  granting  to  Califomln  the  swamp  and  overflowed  lands  within  the 
te^  Tested  In  said  State  the  absolute  ownership  of  all  said  lands  then 
llaposed  of,  and  the  title  of  the  State  In  no  way  depends  upon  the  issu- 
e  of  a  patent  to  the  State  by  the  United  States. 

•  The  State  of  California,  since  the  28th  day   of  September.   1800,   has 
I  the  abaolnte  power  of  selling  the  swamp  and  overOowed  lands  within 
llmlta. 
•The  QoTtmment  of  the  United   States  has  no   right  to  determine   by 
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an  e»  parte  sortey  of  Its  ownwliat  are  and  wliat  an  not  uramp  and  onrar* 
flowed  lands  In  this  State. 

BTiDENca  AS  TO  LA.ND,  BBiNQ  SwAiCF  OB  OTmtFLOwaii. —  One  who  claims  a 
tract  of  land  under  a  pattet  Issued  to  him  by  this  State,  conreylng  the  same 
as  swamp  and  orerflowed  land  Is  not  bound.  In  an  action  of  ejectment 
brongbt  by  him  against  one  claiming  under  the  Homestead  Act,  by  a  survey 
of  the  United  States  designating  the  same  as  high  land,  but  may  introduce 
erldence  of  the  real  character  of  the  land. 

SaiCK. —  The  fact,  whether  a  glTen  tract  of  land  is  swamp  or  oyerflowed,  «r 
dry  land,  cannot  be  determined  by  the  separate  decision  of  either  the  Stats 
or  the  United  States,  but  must  be  settl^  by  eyidence  giyen  in  the  course  of 
judicial  proceedings. 

Appeal  from  the  District  Courts  Fifth  Judicial  District, 
San  Joaquin  County. 

Defendant  recovered  judgment  in  the  Court  below,  and 
plaintiff  appealed. 

The  other  facta  are  stated  in  the  opinion  of  the  Court. 

John  B.  Hall,  for  Appellant. 

TyUr  (t  Cobb,  for  Bespondent 

By  the  Court,  Shaftib,  J. 

This  was  an  action  of  ejectment,  brought  to  recover  the 
possession  of  the  nortlfwest  quarter  of  Section  Number  Seven- 
teen, in  Township  Number  Three  south,  Bange  Seven  east, 
according  to  the  surveys  of  public  lands  of  the  United  States, 
in  the  County  of  San  Joaquin. 

The  plaintiff  claimed  by  title  derived  from  John  D.  Winters, 
to  whom  the  lands  were  patented  by  the  State  as  tfwamp  and 
overflowed  lands,  January  15,  1856,  and  who  had  purdiased 
them  under  the  Act  of  April  28,  1855.  This  claim  the  plain- 
tiff sustained,  prima  facie,  at  the  trial,  by  the  introduction  of 
the  patent  and  a  series  of  mesne  oonveyances  terminating  in 
himself. 

The  defendant,  having  proved  that  he,  on  the  20th  of  Feb- 
ruary, 1864,  duly  entered  the  lands  in  question  in  the  office  of 
tiie  Begisterof  the  United  States  Land  Office  for- the  Sto^» 
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strict,  under  the  Homest^d  Act  of  1862,  gave,  in  evi" 
the  map  of  the  survey  by  the  Government  of  the  United 
of  the  township  embracing  the  quarter  section  in  con- 
y.  The  survey,  from  which  said  map  was  prepared, 
ade  in  December,  1854,  and  was  approved  by  the  Sur- 
jreneral  of  the  United  States  for  the  State  of  California, 
L5,  1857,  sixteen  months  after  the  issuing  of  the  patent 
iters.  It  appeared  by  the  n;i(ip  that  the  quarter  section 
pute  was  high  land,  and  not  swamp  and  overflowed, 
ourt  instructed  the  jury  that  the  character  of  the  lands 
tablished  conclusively  by  the  Government  survey,  an(J 

that  instruction  the  jury  returned  a  verdict  for  the 
ant  The  question  is  upon  the  correctness  of 
struction. 

instruction  was  erroneous.  The  title  of  the  State  to 
amp  and  overflowed  lands  within  its  limits,  was  derived 
Jie  General  Government  under  the  Act  of  September 
50.  It  was  held  in  Summers  v^  Dickinson,  9  Cal.  554, 
^B  the  passage  of  the  Act  of  Congress  referred  to,  the 
became   the   absolute  own^r  of   all   the   swamp   lands 

her  limits  which  had  not  been  disposed  of,  and  that 
le  of  the  State  in  no  way  depended  upon  a  patent,  the 
ielf  operating  as  a  full  and  perfect  conveyance  m  prcB- 

The  Court  arrived  at  the  same  conclusion  in  Oiu^n  v. 
n,  9  CaL  322,  further  holding,  however,  that  a  patent 
to  the  State  under  the  second  section  of  the  Act,  would 
0  operation  except  by  way  of  further  assurance.  These 
ns  are  not  only  in  harmony  with  the  language  of  the 
hen  properly  construed,  but  are  fully  sustained  by  the 
:  Foley  v.  Harrison,  15  How.  447,  and  the  case  of  Wil- 

Jackson,  13  Pet.  516.  As  late  as  November,  1858, 
ttomey-General  Black,  in  an  official  communication  to 
cretfiry  of  the  Interior,  held  that  *^  it  was  not  necessaiy 
patent  should  issue  in  order  to  vest  the  title  ijuider  tlie 
!' September  28,  1850;"  and  in  repeated  instances  cir- 
have  been  issued  from  the  department  of  the  Interior 
ich  the  aameview  of  the  eSeot  of  the  grant  has  been 
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taken.     In  view  of  these  authorities  we  are  not  at  liberty  to 

I  consider  the  question  as  an  open  one. 

I  If  the  grant  to  the  State  was  absolute^  clothing  the  State 

,  presently   with   the   "  absolute   power  of  disposing  '^   of   the 

lands  falling  within  the  description  contained  in  the  grant,  as 

I  was  held  in  the  two  cases  cited  from  the  9th  Cal.^  it  follows 

that  neither  the  United  States,  the  grantor,  nor  the  State,  the 
grantee,  could  by  any  ex  parte  survey,  or  other  proceeding  of 
like  character,  determine  or  in  any  manner  affect  the  rights  of 
the  other.  True,  by  the  second  section  of  the  Act  of  1850, 
the  Secretary  of  the  Interior  is  directed,  as  soon  as  may  be 
practicable  after  the  passage  of  the  Act,  to  make  out  a  list 
and  plats  of  the  swamp  and  overflowed  lands  granted,  and  to 
transmit  them  to  the  Gbvemors  of  the  States  re^ectively  in 
which  the  lands  may  be  situated;  but  this  is  a  purely  minis- 
terial service,  to  be  performed  by  the  Secretary,  not  as  agent 
of  both  parties,  but  as  agent  of  the  Government,  and  to  enable 
it  to  advise  itself  as  to  the  more  minute  description  to  be 
inserted  in  the  further  assurance  which  it  proposed  to  give, 
and  which  the  State  might  or  might  not  call  for  in  the  election 
of  the  Gbvemor.  It  is  doubtful  if  the  survey,  which  the 
Court  below  considered  as  decisive,  was  even  admissible  in 
evidence,  but  to  hold  that  it  concluded  the  rights  of  the  plain- 
tiff by  its  own  vigor,  would  be  to  hold  that  the  Act  of  1850 
contained  a  reservation  of  a  power  to  the  Gbvemment  to 
defeat  its  own  grant  m  toto,  and  that  all  the  cases  cited  are 
erroneous.  Did  the  grant,  in  fact,  contain  a  stipulation  of  the 
character  named,  the  saving  would,  on  the  principles  of  the 
common  law,  be  null  and  void,  on  the  ground  that  it  would 
be  utterly  repugnant  to  the  body  of  the  Act  (1  Black.  Com. 
89.) 

It  is  urged,  on  the  part  of  the  respondent,  that  the  Act  of 
Congress  admitting  California  into  the  Union,  states  as  a  con- 
dition, that  the  people,  through  their  L^slature  or  otherwise, 
shall  never  interfere  with  the  primary  disposal  of  the  public 
lands  within  its  limits.  The  Act  was  passed  on  the  9th  of 
September,  1860,  and  thereafter,  on  the  28th  of  the  same 
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iy  Congress,  in  the  full  exercise  of  its  admitted  powers, 
id  to  the  State  absolutely  all  the  public  lands  therein 
virere  then  swamp  and  overflowed;  thereby  presently 
;ating  them,  by  clear  and  apt  description,  from  the  mass 
5  public  domain,  and  reducing  them  to  private  owner- 
and  therefore,  a  survey  of  those  lands  thereafter  by  the 
oment  cannot  be  considered  as  having  any  just  relations 
»  power  reserved  to  the  United  States  by  the  Act  under 

California  came  into  the  Union. 

»  State  has  heretofore  and  is  now  determining  for  itself 
Dsition  and  extent  of  the  swamp  and  overflowed  lands 
I  its  limits,  and  is  now,  and  has  been  since  1855,  making- 
and  conveyances  thereof,  and  those  sales  now  amount  to 
one  million  of  acres.  On  the  other  hand,  the  General 
nment  has,  by  its  own  independent  action  in  the  prose- 
L  of  the  public  surveys,  been  engaged  in  determining  for 
the  location  of  the  same  lands,  not  with  a  view,  how- 
of  claiming  them  as  its  own,  but  with  a  view  of  dis- 
ng  them  whenever  their  exact  extent  and  position  should 
pertained  to  its  satisfaction.     Neither  of  the  parties  is 

by  the  action  of  the  other.  It  is  not  the  uncommon 
)f  grantor  and  gfantee  making  surveys  respectively  of 
nds  granted,  which  surveys  are  not  in  agreement  with 
)ther.  In  such  case,  if  each  party,  assuming  the  cor- 
es of  his  own  survey,  makes  a  conveyance  on  the  basis 
and  the  holders  of  the  respective  deeds  fail  to  harmon- 
e  conflict  of  titles  between  them,  the  controversy  is. to 
termined  by  the  Courts  in  due  course  of  proceedings, 
ses  like  the  one  at  bar,  the  question  will  be,  as  it  is  here, 
stion  of  fact :  Were  the  lands  "  swamp  and  overflowed  '^ 
5  28th  of  September,  1850,  the  date  of  the  Government 
?  And  that  question  must  always  be  responded  to  by 
try  on  evidence  submitted  to  them  and  applicable  to  the 
on. 
Igment  reversed  and  cause  remanded. 
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JOSEPH  MoGILLIVRAT  v.  DAVTD  EVANS^  CHABLES 
BAETLETT,  and  ELIZABETH  GARRITY. 

Pabtitxon  €9  Watbb* — Water  flowing  la  a  ditch  and  owned  by  tenant!  tai 

common  cannot  be  mechanically  partitioned.     The  only  partition  which  a 

Court  can  make,   which  will  definitely  and  permanently  end  dlepntei  of 

>     tenant!  la  common  In  water  need  for  mining  purpoiet.  It  to  order  a  sale 

and  a  diatributlon  of  the  proceeds. 

Object  of  a  PABrmoN  of  PBOPaaTY  itsblf. —  The  object  of  a  partition  of 

the  property  Itself  among  tenants  In  common,  is  to  enable  each  party  to 

obtain  the  title  to  and  the  use  for  all  future  tlnie»  la  severalty,  of  some 

.  definite  portion  of  the  property  owned  la  common. 

AppKATi  from  the  District  C!ourty  Ninth  Judicial  DiBtrict, 
Trinity  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Oeotye  Cadwalader,  for  Appellants. 

. ,  This  proceeding  is  complex  in  every  feature — and  the  decree 
therein,  instead  of  finally  adjusting  the  rights  of  the  parties, 
wiU  give  rise  to  greater  uncertainty,  confusion  and  litigation 
ttian  existed  before  the  attempt  of  the  plaintiff  to  have  set  off 
to  him  in  severalty  his  part  of  an  uncertain  volume  of  rtmning 
water  —  which  swells  and  falls  with  the  variations  of  the  sea- 
sons, and  though  in  contemplation  of  law  divided  into  accu- 
rate parts,  is  only  so  on  paper  —  the  stream,  after  division  as 
before,  being  but  a  single  body  of  water  with  its  irregular  flow^ 
through  reaches  and  bends,  over  natural  and  contending  with 
artificial  obstructions  which  chance  or  design  may  place  in  its 
bed. 

There  may  be  power  to  order  a  sale  and  declare  the  respec- 
tive interests  of  the  conflicting  claimants,  but  none  to  order  the 
division  of  that  which  by  reason  of  its  absolute  indivisibility 
must,  after  a  theoretical  separation,  remain  precisely  in  the 
same  condition  as  before,  and  thereby  give  rise  to  the  same 
litigation  which  the  final  decree  was  designed  to  end  In  the 
nature  of  things  and  by  the  ordinary  rules  of  common  senae 
this  must  be  sa 


i64.} 


McGiLMVBAY  v.  Evans. 


»3 


▲rgnment  for  BdiiknuleDt. 


[e  we  see  it  possible 'in  some  bases,  such  as  wheri  water 
as  a  motive  power,  in  connection  with  large  mills  or 
ictories,  for  a  Court  of  equity,  by  its  decree,  to  regulate 
and  declare  the  rights  of  various  parties  therein  at  fixed 
itionary  points,  such  as  the  head  gate  of  a  mill  or  man- 
y,  the  water  being  the  incident,  as  it  were,  to  the  mill 
y,  and  there  being  no  common  interest  in  all  the  prop- 
it  only  in  the  use  of  the  water. 

uch  cases  there  would  seem  to  .be  an  obvious  necessity 
exercise  of  the  power,  which  is  well  illustrated  in  the 
;  case  (cited  by  opposite  counsel)  of  Smith  v.  Smith,  10 
470. 

W.  Upton,  for  Bespondent 

e  the  inherent  powers  of  a  Court  of  equity  are  eompe- 

the  disposition  of  all  questions  that  arise  in  a  case  of 
ad  (Story^s  Eq.  Juris.  654-656;  Hansen  et  aL  v.  WiU 
Fairf.  147),  and  will  afford  redress  for  every  substantial 

(Merced  Mining  Compamy  v.  Frenuont,  7  Cal.  325),  ill 
)  a  question  not  essential  in  this  case,  whether  or  not 
9  is  within  the  statute  regulating  partition  of  real  estate, 
nk  it  is.  The  tenement  is  a  ditch,  and  the  water  run- 
i  ,it;  ownership  of  the  ditch  embraces  and  includes  the 
Q  which,  the  ditch  is  constructed.  (Aug.  on  Wate?- 
,  159.)  The  parties  hold  as  tenants  in  common,  and 
LS  an  estate  of  inheritance. 

right  to  running  water,  also,  is  real  estate,  and  embraces 
A  covered  with  water,  not  only  while  mingled,  but  the 

where  it  is  separated,  and  that  over  which  it  afterwards 
id  is  used.    "  The  party  does  not  appropriate  the  water  ?' 

"but  the  land  covered  with  water.''  {CrandaU 
ds,  8  CaL  136.)  *^It  has  none  of  the  characteristics, pf 
personalty,"  it  is  "  a  corporeal  right  or  hereditament," 
r.  Newman,  5  Cal.  446.)  And  "although  the  soil  may 
f  belong  to  the  United  States,  a  grant  is  presumed  in 
jf  the  occupant/ ;  ownership  of  usufruct  interest  pr^- 
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Bents  the  question  of  "title  to  land.'*  (Conger  v.  Weaver,  6 
Cal,  556.)  And  it  is  real  estate  within  the  statute  governing 
partitioiL    (Hughes  v.  Devlin,  23  CaL  501.) 

Although  the  waters  of  the  plaintiff  and  defendants  are 
mingled  together,  there  is  no  partnership  relation  existing 
between  them^  aa  neither  has  gain  or  loss  in  the  otiier's  busi* 
ne*s.     (Story  on  Part  Sec  3;  Story  on  Contracts,  Sec.  178.) 

Tenants  in  conimon  are  not  partners.  (8  GreenL  253 ;  9 
Jafms.  470;  2  lb.  329;  15  Wend.  187;  2  Hall,  415;  Steph. 
Nisi  PHus,  2,368.) 

There  is  nothing  in  the  relation  of  the  parties  to  preveoit 
either  partj  from  taking  his  share  of  the  water  &om  the  stream 
above  the  ditch^  and  thus  sever  the  relation  without  anj  change 
of  interest  in  the  water,  (Kidd  v.  Laird,  16  CaL  161,)  or  sell- 
ing his  interest,  and  thus  introdudng  a  new  party  without  con- 
sent of  others. 

The  case  of  Butte  Canal  Company  v.  Vaughn,  11  Cal.  149, 
recognizes  the  condition  and  character  of  separate  and  dis- 
tinct interests  in  running  water  as  it  exists,  in  fact,  in  our 
State. 

By  the  Court,  Sawyee,  J, 

This  is  an  action  for  the  partition  of  the  water  of  a  mining 
ditch,  admitted  to  be  owned  by  the  parties  as  tenants  in  com- 
mon. The  three  defendants  are  entitled  to  the  first  flow  of 
twenty  inches  when  the  water  is  high,  which,  the  Court  finds, 
is  to  be  measured  without  pressure.  But  in  the  summer,  when 
the  water  is  low,  they  are  entitled  to  the  first  flow  of  one-fourth 
of  the  whole,  provided  one-fourth  does  not  exceed  twenty 
inches.  The  plaintiff  is  entitled  to  two-fifths^  and  the  defendants 
to  three-fifths  of  the  remainder,  after  the  twenty  inches,  or 
the  one-fourth  at  low  water,  has  been  taken  out  The  an- 
swer alleges,  that,  as  between  themselves,  the  twenty  inches 
is  owned  jointly  by  all  the  defendants,  and  that  the  three-fifths 
are  owned  by  two  of  them  only — but  the  Court  does  not  find 
how  the  defendants  hold,  as  between  themselves.    The  defend- 
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^ts  appear  to  use  the  water  for  mining  piupoees,  and  the 
piaintiff  formerly  used  his  for  irrigating  his  garden^  and  for 
xale  to  miners  —  the  parties  dividing  it  among  themselves. 
7pon  the  facts  found,  the  Court  ordered  the  water  to  be 
tVided,  aocording  to  the  proportions  ascertained  to  be  owned 
^  the  plaintiff  and  defendants  respectively,  and  appointed 
E'ee  Commissioners  to  make  the  division  in  pursuance  of  the 
}er  of  the  Court,  and  to  report  at  the  next  term.     Two  of 

Commissioners  presented  a  report,  in  which  they  say: 
^e  first,  by  means  of  a  box  and  gate,  placed  in  the  end  of 
i  ditch  where  defendants  were  wont  to  take  out  their  twenty 
bee  of  water,  divided  or  separated  from  the  main  body  of 

first  flow  of  the  water  twenty  inches  thereof,  without 
^^iire,  in  the  same  manner  as  it  was  measured  when  first 
'^  in  1852,  as  directed  by  the  Court  in  said  order,  so  arrang- 
"^^e  gate  in  the  box  as  to  slide  up  or  down,  as  the  quantity 
^^ter  in  the  ditch  varies,  which  said  twenty  inches  of  water 
^*^^jned  out  to  and  set  apart  for  said  defendants,  which  will 
^  \o  them  constantly  all  the  year  round.  The  balance  or 
SVidning  portion  of  said  water  of  said  ditch,  described  in  said 
t>tmnission,  we  divided  at  the  lower  end  of  said  race  between 
he  plaintiff  and  defendants,  giving  to  the  said  plaintiff  two 
if ths  of  the  water,  and  to  the  defendants  three  fifths  thereof, 
rhe  said  division  of  water  was  made  in  the  following  manner : 
Lfter  we  had  separated  and  set  off  to  the  defendants  twenty 
nches  of  the  first  flow  of  the  water  (as  it  run  in  the  ditch) 
^e  partitioned  the  balance  by  means  of  a  division  box,  placed 
It  the  lower  end  of  said  ditch,  with  five  equal  apertures 
arranged  side  by  side  on  the  same  level  in  such  manner  that 
the  water  of  the  ditch,  whether  low  or  hi^,  will  flow  out 
through  said  flve  openings  in  equal  quantities;  three  fifths  of 
said  balance  of  water,  after  fiowing  through  three  of  said 
openings,  falls  into  a  ditch  of  the  defendants  and  flows  off  to 
them,  it  being  optional  with  thCTi  to  keep  it  separated  into 
three  parts  or  to  mingle  it  The  other  two  flfths  of  said  bal- 
ance of  water  flows  through  two  of  said  apertures  and  falls 
into  a  ditch  of  the  plaintiff,  and  thus  flows  to  him." 
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Tlie  other  Gomimssioner  dissented, '  and  made  a  counter 
report,  in  which  he  maintains  that  the  water  is  not  properly 
divided;  that  the  defendants  do  not  get  their  full  amount  of 
the  first  flow  by  the  division  made;  that  it  is  impracticable  to 
make  a  just  and  permanent  partition  of  the  waters;  and  that 
any  such  attempted  division  would  prove  greatly. injurious  to 
the  interests'ofliie  parties.  The  Court  ^adopted  and  .confirmed 
tbe  maijority  report,  and  made  a  final. decree  in  accordance 
therewith,  in  which  it  was  "ordered  and  adjudged  that  said 
report  stand,  and  the  same  is  the  judgment  of  the  Court  in 
partition  to  be  of  perpetual  effect  between  the  plaintiff  and 
said  defendants,"  etc ;  to  all  of  which  proceedings  defendants 
objected,  ,and  excepted,  and  they  now  appeal  from  the  judg- 
ment. 

Appellants  allege  that  the  court  erred  in  assuming  to  make 
a  partition  ^f  the  water  in  the  mode  provided  by  the  judg- 
ment. It  would,  to  our  minds,  be  utterly  impracticable  for 
the  Court  to  make  a  mechanical  division  of  the  water  running 
in  a  ditch^  owned  by  tenants  in  common,  and  used  for  mining 
purposes,  Sn  such  a  manner  as  to  permanently  do  justice 
between  the "  plartieii  The  objfect'of  a  partition  of  the  prop- 
erty Itsiftlf' is  to  enable  each  party  to  obtain  the  title  to,  and 
the  use  fot  all  future  time,  in  severalty,  of  .some  d^nite  por- 
tion of  tht©.'  property  owned  in  common,  and  thereby  perma- 
nently end  all  disputes  and  remove  all  obstructidns  to  its  free 
enjoyment  In  the  case  of  two  mills  upon  a  stretoi  compar- 
atively conist^nt  in  its  flow,  which  are  perinaiiently  located  at 
a  permanent  dam  upon  its  banks,  alid  to.  winch  a  right  to  the 
use  of  the  water  of  the  stream  for  propelling  theim  i&  appur- 
tenant, and  where  perman^t  gates  and  gauges  may  be  fixed, 
it  is  possible,  perhaps,  to  arrange  a  divison  of  the  water  in 
such  a  manner  as  to  approximately  do  justice  bpt':veen  the 
parties.  The  Chancellor  so  thought  in  Smith  v.  Smith,  10 
Paige,  4T0i.  Bkit  in  the  case  of  water  conducted  in\ ditches 
for  mining  purposes,  the  circutoistances  are  entirely  different 
Th^  liseof  tie  water  is  rarely  hud'  for  any  considerable  length 
of  time  at  the:0ame  point.  :i<When' the  cl^im  dif  A  ikUner  is 
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OHt  he  must  remove  to  another.  Thetre  is  occasion 
dly  to  diange  the  point  at  which  he  nfles  the  water 
which  he  takes  it  from  his  ditch.  Besides^  when  a 
lantity  is  to  be  taken  ont  of  the  first  flow  of  the  stream, 

pressure,  where  the  amount  of  water  in  the  ditch  is 
to  great  fluctuation,  gates  must  be  arranged  so  as  to 

or  diminish  the  aperture  through  which  the  water  is 
;ed,  according  as  the  amount  of  water  increases  or 
iies,  as  was  actually  done  in  this  instance.  But  the 
annot  say  at  what  point  the  gate  shall  stand  to-mor- 
next  day,  or  the  next — nor  can  it  take  upon  itself  the 
nent  of  an  officer,  to  stand  at  the  gate,  and  gauge  it 
^ance  with  the  ever  changing  current  of  the  stream, 
istment  of  the  "  apparatus  '*  which  would  make  a  per- 
lir  division  to-day,  might  produce  an  entirely  different 
-morrow.  This  partition  is  to  be  "  of  perpetual  effect^'* 
}e  "  of  perpetual  effect,"  it  would  be  necessary  to  take 
T  out  at  that  particular  point,  through  the  box  placed 
'  order  of  the  Court,  by  means  of  which  the  partition 
,  whether  the  parties  can  any  longer  make  it  available 
-  mining  purposes  at  that  point  or  not  It  is  manifest 
titions,  made  upon  this  theory,  cannot,  ordinarily  at 

permanent  without  working  great  injury  to  the  par* 
i  the  language  of  appellants'  counsel :  "  The  water  to 
ble  must  follow  the  mines,  and  be  used  at  those  points 
he  mining  claims  are  situated,  which  involves  the 
r  of  shifting  the  ditch  line  from  place  to  place,  and 
truction  of  extensions  and  lateral  ditches,  as  new  occa- 
jquire."  The  ditch  and  the  right  to  take  the  water 
e  creek  above  in  this  case,  are  still  held  in  commoil, 

expenses  of  keeping  the  ditch  in  repair  must  still  be 
m  charge.  There  is  no  partition,  except  of  the  water, 
nifest  that  the  Court  has  assumed  a  duty  that  is  utterly 
cable  for  it  to  perform.  The  Court  may  determine 
ts  of  the  parties,  and  ascertain  and  adjudge  the  amount 
jst  which  each  party  holds;  but  it  cannot  assume  to 

mechanical  division  of  a  material   which,  from   its 

.  XXVIl.— 7 


i 


nrt 


♦ 


/^. 


> 


98  MoGiLUYUAi  V.  Evans.  [Sup.  C 

Oplatoa  of  the  Court  on  Petition  for  Behearlng. 

nature  and  the  nature  of  the  uses  to  which  it  is  applied, 
incapable  of  any  permanent  division  that  shall  do  justice  I: 
tween  the  parties.  The  only,  partition  that  the  Court  can  mali 
which  will  definitely  and  permanently  end  the  dispute  of  ti 
parties  and  do  justice  between  them,  is  to  order  a  sale  and  di 
tribute  the  proceeds. 

In  this  case  the  Court  did  not  attempt  to  make  a  comple 
partition.  It  only  divided  the  water  between  the  plaintiff,  < 
one  side,  and  the  three  defendants,  as  one  party,  on  the  oUic 
The  record  shows  that  the  three  def^idants  owned  the  twen 
inches  jointly,  and  two  of  them  three  fifths  of  the  remaindi 
The  defendants  demanded  that  the  twenty  inches  should  al 
be  partitioned  among  them;  but  it  was  not  done,  and  it 
obvious  that  it  would  be  utterly  impracticable  for  the  Court 
adjust  such  complicated  interest  by  a  single  mechanical  divisi< 
by  means  of  boxes,  gates  and  gauges  to  permanently  remai 
An  attempt  to  do  it  would  be,  not  to  end,  but  to  encourage  ai 
multiply  litigation  to  an  unlimited  extent 

The  necessary  facts  to  enable  the  Court  to  make  a  prop 
distribution  of  the  proceeds,  on  a  sale^  do  not  appear  in  tl 
findings,  and  a  new  trial  will  be  necessary. 

Judgment  reversed  and  a  new  trial  ordered  in  pursuance  < 
die  principles  indicated  in  this  opinion* 

By  the  Court,  Sawtxe,  J.,  on  petition  for  rehearing. 

The  correctness  of  our  decision  is  not  questioned  in  ti 
petition  for  rehearing.  A  rehearing  seems  to  have  been  aski 
on  the  supposition  that  the  District  Court  was  directed  to  ent 
a  judgment  ordering  a  sale  of  the  property  and  division  of  tl 
proceeds.  But  such  is  not  the  order.  The  order  is:  "Jud 
ment  reversed  and  a  new  trial  ordered  in  pursuance  of  tl 
principles  indicated  in  this  opinion."  When  the  case  goes  ba( 
a  new  trial  will  be  had.  The  plaintiff  prays  for  a  pari 
tion.  If  a  partition  is  to  be  had,  it  can  only  be  made  by 
sale  and  a  division  of  the  proceeds.  Plaintiff  now  urges  th 
upon  the  pleadings  a  partition  would  not  necessarily  foUov 
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ther  relief  may  be  had  which  will  aocomplish  the  object 
I  parties.  These  questions  do  not  arise  upon  this  appeal, 
a  new  trial  the  Court  will  doubtless  afford  such  relief  as 
Iges  the  parties  may  be  entitled  to  upon  the  pleadings 
acts  established  on  ihe  triaL  The  defendants  do  not  ap- 
to  demand  afSrmatiye  relief^  they  simply  submit  to  a 
ion,  .but  insist  that  they  are  entitled  to  a  larger  share 
is  accorded  to  them  in  the  complaint,  and  that,  if  a  par- 
is  decreed,  it  should  be  made  according  to  the  interests 
imed  in  the  answer.  If  the  pleadings  do  not  present  the 
cms  which  the  parties  desire  to  litigate  and  have  deter- 
,  in  view  of  the  fact  that  a  mechanical  division  of  the 
cannot  be  had,  perhaps  the  suit  might  be  dismissed,  and 
»r  commenced  upon  another  theory,  or  parties  might 
^  to  amend.  At  all  events,  when  the  cause  goes  back  for 
trial,  the  parties  can  pursue  such  course  as  they  may 
their  interests  to  require.  We  do  not  see  that  a  different 
Lent  could  be  entered  upon  this  record, 
shearing  is  denied;  but,  to  guard  against  misapprehen- 
the  order  for  judgment  is  modified  so  as  to  read:  Judp 
reversed  and  new  trial  ordered. 
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LAMPnTG  &  CO.  V.  J.  HYATT  and  J.  O.  JOHN- 
SON et  als. 

RT     MUST    10LI4>W     SUMMONS     AND     PbATBI    OF    COMPUklNT. —  If    judf- 

it  li  rendered  In  feror  of  plaintlft  bj  defftalt,  the  Court  cannot  grant 
'  greater  relief  than  la  demanded  In  the  prayer  of  the  complaint  and 
dfled  In  the  eommona. 

NT  AoimaT  Pmsoirs  irov  xambd  iir  thi  CoMPuaicT.— If  persona  are 
red  with  sommons  who  are  not  Earned  In  the  complaint,  either  by  real 
fictitious  names,  It  Is  error  to  render  judgment  against  them  by  default. 
NT  HOT  TO  ■ZCIBD  AMOUNT  FBATBD  POSd — If  the  complalut  on  a  prom- 
try  note  prays  for  Judgment  for  a  sum  certain,  which  sum  Is  the  principal 
I  Interest  due  when  the  complaint  Is  filed,  judgment  by  default  should 

Include  Interest  accruing  after  the  complaint  Is  filed. 
ifT  von   iNTnansT   wenaa   Ratb   is   not   Nambd. —  If   the   prayer   for 
gment  asks  for  Interest  to  accrue  after  the  complaint  Is  filed*  and  neither 

prayer  or  summons  mention  the  rate  of  interest,  the  clerk  should  not 
der  ludgsMnt  for  a  rate  greatsr  than  ten  per  cent  per  annum. 
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Gold  Coxir  Judqmbnt. —  It  the  coivplain^  4o^  not  pray  for  a  ^old  coin  judg- 
ment, and  the  summons 'does  not  say  ihat  Judgment  will  he  taken  for  gold 
coin,  the  tlerk  shoojd  not,  on  defaaK,  render  a  gold  coin  judgment. 

W&A9  It  voT  Gold  Goxn  Gontbact.-^^U  a  promissory  note  has  the  words 
**  In  gold  coin  "  after  the  words  *'  Talne  recelyed,'*  but  does  not  contain  the 
words  *Mn  gold  coin"  In  the  promise  lo  pay,  judgment  should  not  be  reo- 
*  dered  payable  In  gold  coin,  although  theris  is  in  the  instrument  a  sobsequent 
promise  to  pay  the  difference  between  the  yalue  of  gold  coin  and  paper 
corrtncy  of  the  United  States  if  not  paid  in  gold  coin. 

Appeal  from  the  District  Courts  Tenth  Judicial  District, 
Sierra  County. 

The  complaint  set  forth  in  words  and  figures  the  following 
piomissory  note  as  the  cause  ^of  action: 

^^  DowNiEvii-jJS,  May  20th,  1863. 

"  One  day  after  date,  for  value  received  in  gold  coin  of  the 
Gfovemment  of  the  United  States,  we,  the  Red  Star  Co.,  prom- 
ise to  pay  to  the  order  of  P.  A.  Lamping  &  Ca,  at  their  hank- 
ing house,  in  Downieville,  five  thousand  dollars,  with  interest 
at  the  rate  of  three  per  cent  per  month,  payable  monthly  in 
advance,  and  if  the  said  principal. sum  and  the  interest  thereon 
is  not  paid  in  gold  coin  of  the  United  States,  at  maturity, 
then,  in  that  case,  for  value  received,  we,  the  Bed  Star  Com- 
pany, undertake  and  promise  to  pay  to  the  order  of  the  said 
P.  A.  Lamping  &*Co.,  in  addition  to  the  said  sum,  as  settled 
dama^,  such  further  sum  as  may  be  equal  to  the  diif erence 
in  value,  in  the  San  Francisco  market,  between  such  gold  coin 
and  the  paper  currency  of  the  United  States,  that  is  now,  or 
may  hereafter  be  made,  legal  tender,,  by  laws  of  the  United 
States,  or  of  this  State. 

**J.  Hyatt, 
'*  Secretary  for  Ked  Star  Company. 

'' J.  O.  Johnson,  Treasurer. 

**L.  G.  Wbight.** 

r 

The  defendants  declared  against  in  the  complaint  were  J. 
;^Hyatt,  J.  Q.  Johnson,'  L.  G.  Wright,  J.  Da^-y,  J.  Lewig('  Wfli. 

Watkeys,  H.  Banning,  C.  Currieux,  B.  Tales,  T!.  Roper,  •; 

Hayner,  Wm.  Dssey, .  D.  Maheoey,  -  ^P*.  «>  Connor,  John  J)oe, 
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ard.  Roe,  et  ola.,  compoeiirg  the  Red  Star  Ck). ,  There  was 
lotion  in  the  cpmplaint  that  any,  of  the  defeoidants  were 
by  fictitious  pames^  or  that  their  real  names  were  not 
n.  Th(9  sipDmons  followed  the  complaint  in  giving  the 
!8  of  the  defendants.     The  Sheriff  served  the  summons  on 

na  Hohner,  Charles  Killingelhoven,  M.  Welch,  and  Cath-  3 

Miller,  personp  not  named  in  the  complaint,  in  addition 
>8e  named.  The  Sheriff  certified  in  his  return  that  fill  the 
ns  served  were  members  of  the  Red  Star  Company. 
e  was  no  appearance  on  the  part  of  any  of  the  defendanjts. 
derk  rendered  judgment  by  default  against  all  the  defend- 
ierved. 

e  following  was  the  prayer  of  the  complaint: 

'laintiffs  therefore  pray  that  they  may  have  judgment  .,. 

st  said  defendants  for  the  full  sum  due  on  said  note,  which  4 

e  thousand  three  hundred  and  five  dollars.^'  \^ 

e  summons  stated  that  if  defendants  failed  to  appear  and 

»r,  pliaintiffs  wtiuld  take  judgment  against  them  by'  default  , 

lie  sum  of  five  thousand  three  hundred  and  five  dollars, 

ler  with  interest  and  costs.  •      . 

it  was  commenced  August  16th,  1863,  and  judgment  was  •   '     ^ 

ired  September  28th,  1863,  for  the  sum  of  five  thousand  '  .     , 

hundred  and  five  dollars,  and  interest  on  said  sum  at  three 
ent  per  month  from  the  20th  day  of  May,  1863,  and  that 
collected  and  enforced  in  gold  coin. 


Hiama  d  Johnson,  for  Appellants. 

e  judgment  was  by  default,  and  the  relief  in  siich  cases 

lever  exceed  that  claimed.     (See  Practice  Act,  Sec  147; 

ftl.  19;  20  Cai.  91;  20  Cal  628.) 

lintiffs  do  not  claim  interest  after  the  16th  of  August, 

,  therefore  we  had  a  right  to  suppose  they  had  waived 

daim,  which  they  had  a  right  to  do. 

e  Court  certainly  erred  in  giving  plaintiff  judgment  for 

hree  per  cent  per  month,  when  they  did  not  ask  it,  or 

se  defendants  of  any  such  claim;  ailid  also  erred  in  giving 

»t  on  interest 
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As  the  judgment  now  stands,  defendants  are  damaged,  ii 
the  way  of  interest,  in  the  simi  of  one  hundred  and  fifteei 
dollars  per  month,  even  allowing  that  the  judgment  shoulc 
rightfully  draw  ten  per  cent  per  annunL  Up  to  the  presen 
time,  upon  the  last  named  error,  we  are  damaged  one  thousanc 
three  hundred  and  ei^ty  dollars;  add  thereto  the  sum  of  sis 
hundred  and  seventy-nine  dollars,  for  which  judgment  wai 
taken  over  the  correct  sum,  and  we  find  ourselves  damaged  U 
the  full  sum  of  two  thousand  and  fifty-nine  dollars. 
^  The  notice  in  the  summons  not  specifying  any  rate  of  inter 
est,  the  judgmmt  can  only  draw  t^i  per  cent  per  annum.  (Sei 
6CaL268.) 

Vanelief  A  Oeat,  tor  Bespondenta. 

By  the  Court,  Sawybb,  J. 

As  suggested  by  respondents'  counsel,  there  is  no  statement 
in  the  record  that  can  be  considered.  But,  on  the  other  hand 
none  is  required,  for  the  errors  appearing  in  the  judgmeu 
roll,  brief  as  it  is,  are  manifest  and  manifold.  There  is  n 
oongruity  between  any  two  of  the  documents  constituting  tin 
judgmoit  roll. 

The  summons,  in  stating  the  relief  demanded,  goes  beyon( 
the  prayer  of  the  complaint;  the  officer'-s  return  shows  a  ser 
vice  on  parties  not  mentioned  in  the  complaint  or  summons 
either  by  real  or  fictitious  names ;  the  judgment  is  against  al 
the  parties  served,  and,  as  to  the  relief  granted,  goes  evei 
beyond  the  relief  stated  in  the  summons  to  be  demanded,  anc 
exceeds  that  which  the  contract  sued  on  would  authorize,  evei 
had  it  been  embraced  within  the  terms  of  the  prayer  of  tb< 
complaint  or  the  summons. 

The  judgment  is  by  default,  and  tlie  Court  was  theiefon 
not  authorized  to  grant  any  greater  relief  than  is  demanded  ix 
the  prayer  of  tlie  oomplidnt  and  specified  in  the  anmmoDS 
(Practice  Act,  147 ;  B(wn  v.  Reynolds,  11  CaL  19 ;  Page  v 
Rogers,  20  CaL  91,  6Si8  ^ 
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I  prayer  is,  that  plaintiffs  ''may  have  judgment  against 
sfendants  for  the  full  sum  due  on  said  note,  for  principal 
iteresty  which  is  five  thousand  three  hundred  and  five 
s.^'  This  was  the  full  amount,  principal  and  interest, 
I  the  day  the  complaint  was  filed,  August  15,  1863.  It 
rayer  for  the  specific  sum  named  and  no  more.  There  is 
lyer  for  interest  to  accrue  from  that  time  forth,  and  no 
f  interest  specified  in  the  summons  for  which  judgment 

be  taken.     Had  there  been  a  prayer  for  "interest,^ 
it  specifyiiij  the  rate  in  the  prayer  or  summons,  the 

would  not  even  then  have  been  authorized  to  enter 
lent  for  a  rate  greater  than  ten  per  cent  per  annum. 
mcr  V.  liyan,  20  Cal.  633.)  But  the  judgment  is  for 
thousand  three  hundred  and  five  dollars  and  interest  on 
um  at  three  per  cent  per  month,  from  the  20th  day  of 
A.  D.  1863,  until  paid.*'  May  20,  1863,  is  the  date  of 
te.  Yet  the  interest  from  May  20th  to  August  15th,  the 
rhen  the  suit  was  commenced,  had  already  been  added 
I  principal  and  formed  a  part  of  the  said  sum  of  five 
md  three  hundred  and  five  dollars.  So  that  the  judg- 
calls  for  interest  on  the  principal  sum  twice  during  the 
[  between  those  dates,  and  interest  on  the  interest  during 
me  time  in  addition,  as  well  as  .interest  on  the  whole 
t  three  per  cent  per  month  for  the  future  till  paid.  The 
lent  is  erroneous  as  to  the  entire  amount  exceeding  five 
ind  three  hundred  and  five  dollars  and  the  costs. 
i  judgment  is  ''to  be  enforced  and  collected  in  gold 
In  this  respect  also  the  judgment  exceeds  the  relief 
i  for.  The  prayer  is  simply  for  so  much  money  without 
ying  the  kind  of  money.  Nor  doed  the. summons  say 
udgment  will  be  taken  in  gold  coin, 
this  respect  also,  the  relief  exceeds  that  authorized  by 
mtract,  for  there  is  no  promise  in  the  note  to  pay  in 
soin. 

3  record  furnishes  the  data  for  correcting  the  judgment, 
f  the  respondent  desire  it,  the  judgment  may  be  modi- 
0  as  to  be  entered  for  the  sum  of  five  thousand  three 
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hundred  and -five  dollars. only,,  and  costs  of  the  .Cojurt  below 
against  such  defein^ajits. as  are  mentioned  in  the  complaint. 
It  is  therefore  ordered,  tfagt  the  Respondents  have  fifteen  days 
in  which  to  file  their  writte:^  qonseut  that  the  judgment  be 
modified  in  accordance  wilji  the  views  expressed  in  .this  opinion, 
and  upon  filing  such^  written  consent,  it  is  ordered  that  th^ 
judgment  be  modified  in  pursuance  thereof.  In  default  of  filing 
such  written  consent  it  is  ordered  that  a  judgment  be  entered 
reversing  the  judgment  of  the  Court  below  and  remanding 
the  cause  for  further  procefedipgs. 

It  is  further  ordered  that  the  appellants  repovec  their  costs 
of  appeal. 


» 


JAMES  R  BOLTON  «.  JAMES  I.ANDERS.     (Na  1.) 

AMAtmumv9  or  AcnoN. — The  peod«ncj  of  an  actton  to  qvict  title  to  land. 
wUl  not  abate  a  sobeequent  action  between  the  eame  lyirtlee  to  reoover  pos- 
seaelon  of  the  same  land.  In  which  the  same  facta  are  litl^t^ 

Dbmial  or  Landlobd'8  Titlb  bt  Tinant. —  If  a  tenant  dcnlee  hia  landlord'! 
title,  the  denial  makes  him  a  trespasser,  and  he  Is  not  entitled  to  notice  to 
quit  before  the  commencement  of  an  action  by  the  landlord  to  reco?er  pos- 
session ol  Jie  premises. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  complaint  was  in  the  usual  form  in  ejectment.  The 
answer  denied  the  allegations  of  the  complaint,  and  set  up  in 
abatement  of  the  suit  the  pendency  of  an  action  brought  by 
defendant  and  his  wife  against  plaintiff.  The  guit  pleaded  in 
abatement  was  brought  by  Landers  and  wife  against  Bolton, 
to  quiet  title  to  the  same  premises  in  controyersy  here.  It 
was:  stipulated  in  this  case  that  the  statement  in  Landers  and 
Wife  y.  Bolton,  should  be  the  statement  in  ittU  case.  The 
'facts  are  found  reported  in  the  case  o|  Landers  arid  Wife  v. 
Bolton,  26  CaL  393/ 

Plaintiff  recoyered  judgment,  and  defendant  appealed. 


164.]       BpLTOir  f>.  L^itDEfis.     (Nb.  1:)  105 

opinion  of  the  Court  on  Petition  for  Rehearing; 

£tt  £  Love,  for  Appelltot 

el  Kogei^j  and  B.  A.  Sharp,  tot  Respondent 

le  Court,  CimE^Y,  J. 

action  is  brought  to  recover  the  lands  descnhed  in  the 
nt  in  the  case  of  Landers  and  Wife  v.  BoUon,     Tt ' 
I.  the  same  questions  decided  in  that  case,  and  they 
)  deterroined  in  the  same  way. 

plea  in  abatement  of  the  pendancy  of  the  action  in  the 
Landers  and  Wife  v.  Bolton  cannot  defeat  this  action. 
;h  the  same  questions  are  litigated  in  both,  the  relief 
is  different. 

effect  of  the'  denial  of  plaintiff's  title  by  defendant 
make  him  a  trespasser,  and  he  was  not  entitled  to  notice 
(Smith  V.  Ogg  Shaw,  16  CaL  88;  Ingraham  v.  Bald' 
3eld.  46,  47.) 
ment  affirmed. 

Fustice  Sawyee  expressed  no  opinion. 

le  Oourty  Shaftbb,.  J.,  on  petition  for  rehearing: 

ion  for  rehearing.  In  the  case  of  Landers  and  Wif^  v. 
26  Cal.  893,  which  was  a  suit  to  quiet  title,  the  de- 
,  Bolton,  claimed  in  his  answer  that  he  was  the  owner, 
premises  and  set  forth  a  deraignment  of  his  title.  A 
om  French  and  "Robinson  to  t^e  defendant  was  the 
k:  in  the  chain,  and  the  making  of  the  deed  was  not 
by  the  replication.  It  was  stipulated  in  f^is  case  that 
"  testimony  given  0(n  the  trial  of  Landers  v.  Bolton 
)e  deemed  as  having  been  given  in  Bolton  v.  Landers;  *' 
was  further  stipulated  that  "  all  the  papers  on  file 
iers  v.  Bolton  were  in  evidence  in  this  case."  The 
nt  in  Landers  y.  Bolton.  vfSLS  n,  **  paper,"  and  so  were 
wer  and  replication;  and  all  these  papers  were  on' 
in  that  ckse,  and  both  papers  were  in  evidence  in  thia 
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case,  according  to  the  stipulation;    and  being  in,  they  proves 
prima  facie  in  this  case,  what  the  two  taken  in  oonnectiox 
proved  conclusively  in  the  other,  to  wit:   the  oonveyance  b^ 
French  and  Robinson  to  Bolton. 
Petition  for  rehearing  denied. 

Mr.  Justice  Sawtsb  delivered  l3ie  following  dissentini 
opinion,  in  which  Mr.  Chief  Justice  Sandebsok  concurred 

We  think  a  rehearing  should  be  granted,  on  the  ground  iha 
in  this  case  there  is  no  evidence  of  a  conveyance  from  FrencI 
and  Robinson  to  Bolton*  The  pleadings  in  this  case  raise  ih< 
issue.  We  do  not  think  the  stipulation  authorizes  the  fact 
admitted  by  implication  by  the  pleadings  in  the  case  of  Lan 
ders  and  Wife  v.  Bolton  to  be  taken  as  evidence  in  this  action 
Without  so  regarding  the  facts  thus  admitted,  there  is  no  evi 
dence  of  a  oonveyance  to  Bolton* 


JAMES  R  BOLTON  v.  JAMES  LAITOERS.     (No.  8.) 

JuBiSDicnoN  or  Bupinn  Coubt. —  Tht  Snprtrnt  Oovrt  bat  ao  jurladletioi 
I  ^  In  an  netion  to  recover  a  money  judgment  wharo  the  amoimt  «C  tlia  jndi 

ment,  eaKlvalye  of  coste,  la  leia  than  two  hnndred  dollara. 

Appeal  from  the  District  Court^  Fourth  Judicial  Diatriet 
City  and  Coimty  of  San  Francisco. 


The  facts  are  stated  in  the  opinion  ot  the  Court 

Bennett  £  Love,  for  Appellant 

Robert  G.  d  Daniel  Rogers,  for  Beapondent 

By  the  Court  Sawyeb^  J. 

This  was  an  action  to  recover  two  hundred  doIIarB  rent  com 
menced  in  tiie  Court  of  a  Justice  of  the  Peace.  The  defend 
and  set  up  title^  and  the  case  waa  transferred  to  the  Distric 
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of  the  Fourth  Judicial  District  for  trial,  in  which  Court 
mt  was  rendered  for  two  hundred  dollars,  and  costs  of 
nounting  to  thirty-eight  dollars  and  twenty-five  cents, 
lant  appeals.  Bespondent  moves  to  dismiss  the  appeal 
Qt  of  jurisdiction,  on  the  ground  that  the  amount  of  the 
mt  does  not  exceed  two  hundred  dollars,  the  limit  pre- 
by  the  old  Constitution.  Appellant  insists  that  the 
lould  be  considered  as  a  part  of  the  amount  in  dispute, 
t  that  portion  of  the  costs  which  accrued  in  the  Jus- 
]!ourt  The  costs,  whether  they  accrued  in  the  Justice's 
trict  Court,  stand  upon  the  same  footing.  They  are 
ts  in  whatever  Court  accrued  —  nothing  more  or  less, 
le  settled  construction  in  this  State  that  costs  constitute 
t  of  the  matter  in  dispute  within  the  meaning  of  sec- 
ur,  Article  VI,  of  the  Constitution.  They  are  merely 
Ltal  to  the  action.  (Dumphy  r.  Ovindan  et  al.,  IS  CaL 
^tan  V.  Reese,  20  Cal.  90.) 

amount  in  dispute  not  exceding  two  hundred  dollars, 
)urt  has  no  jurisdiction.     The  appeal  is  therefore  dis- 


HARPEE,  Administratbix,  Etc.,  v.  PETER  O. 
rOE,  MART  ANN  WILLIAMS,  ISAAC  BRANHAM, 
CDERICK  HALL,  and  FREDERICK  A.  HEHN. 

PBOM  A  JuDOMmr. —  On  an  appeal  from  a  Jndgment,  wbero  thoro  li 

itatement,  tbo  Supreme  Court  will  onlj  conelder  matters  appearing  la 

Indgment  roll. 

MOT   Past   of   Judomsnt   Rolu — If   the    appellant    desires   to   haTo 

Intermediate  orders,  not  forming  a  part  of  the  Jndgment  roll,  reriewed 

ui  appeal  from  a  Judgment,  he  mnst  hring  them  into  the  record  bj 

US  of  a  statement  together  with  snch  facts  forming  the  basis  of  the 

rs  as  are  accessary  to  explain  the  action  of  the  Court  below. 

NT  OH  Motion  loa  a  Nnw  Trial. — ^The  office  of  a  statement  on  mo- 

for  new  trial  Is  to  bring  into  the  record  those  matters  only  which  arise 

to  progress  of  a  trial,  and  constitute  the  basis  of  the  motion  under  the 

,  sixth,  and  ssrenth  subdlrlslons  of  section  one  hundred  and  ninety- 

e  of  the  Practlee  Act,  and  which  the  appellant  desires  to  have  reviewed 

ippeal  tnm  tht  oMer  granting  or  refusing  a  new  trial. 

i»  om  ArvasLM— TIm  ofllies  af  a  ■tatemsnt  oa  appeal  is  to  bring  into 
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tbe  record  those  orderi  and  rnllnge,  together  with  the  faeta  necessary  to 
explain  them,  which  are  made  In.  other  staces  of  the  proceedings  In  the  case, 
and  not  during  the  progress  o^.  the  trial,  and  not  contained  in  the  jQdls- 
ment  roll. 

Bbtzbw  of  QUBSTI0N8  OF  LAW  Abisiho  DuBXifO  TKM  Tbiau — ^Ab  appellant 
who  does  not  wish  to  raise  any  qnestlons  in  the  appellate  Covrt  as  to  the 
sufficiency  of  the  evidence,  may  have  questions  of  law  arising  in  the  progress 
of  the  trial  rerlewed,  by  making  a  statement  of  each  rulings,  with  snfllclsat 
evidence  to  show  their  materiality,  or  may  embody  them  in  a  bill  of  ezcsp- 
tlons,  and  In  this  way  have  them  reviewed  on  appeal  from  the  judgment. 

What  Bvidbncb  Should  bb  Contained  in  Statement. — If  the  appellant 
insists  that  the  verdict  Is  not  supported  by  the  evidence,  the  statement 
should  state  In  what  particulars  it  is  Insufficient,  and  contain  all  the 
evidence  on  the  point  or  points  relied  on«  hot  tbe  evidence  not  bearing  upon 
the  point  or  points  relied  on  Is  Irrelevant. 

Obdbbs  and  Rulings  in  Btatembnt^—  The  statement  <m  appeal  ihoald  con- 
tain only  such  orders  and  rulings  as  the  appellant  desires  to  have  reviewed* 
and  the  facts  necessary  to  explain  the  action  of  the  Court  below  thereon. 

OOBTB  OF  Irrelevant  Matter  in  Record. — ^When  irrelevant  matter  to  anj 
considerable  extent  is  Introduced  Into  the  record  on  appeal,  the  Supreme 
Court  will  visit  the  party  who  insisted  upon  its  introduction  with  the  eosts 
of  that  portion  of  the  record,  whether  he  succeeds  upon  the  merits  of  the 
case  or  not 

TiMB  TO  GivB  Notice  6w  Motion  fob  a  Nbw  Tbial. — The  District  Court 
has  power,  without  the  consent  of  the  parties,  upon  the  application  of  the 
party  intending  to  move  for  a  new  trial,  and  upon  good  cause  shown,  to 
extend  the  time  within  which  to  ^ve  notice  of  such  motion  thirty  days 
beyond  the  time  prescribed  by  the  one  hundred  and  ninety-fifth  section  of 
the  Practice  Act. 

Time  to  Filb  Statement  on  Motion  for  Nbw  Tbiau — ^If  the.  time  for 
giving  notice  of  motion  for  a  new  trial  Is  extended  by  the  Court,  the  party 
to  whom  the  extension  Is  given  has  five  days  from  the  time  notice  Is  glVen 
within  which  to  file  his  stalement,  as  an  absolute  right*  and  the  Conrt  has 
power  to  extend  the  time  twenty  days  further. 

Btatbmbnt  on  Appeal. — If  the  party  who  appeals  from  a  Judgment  does  not 
file  and  serve  a  statement  on  appeal  within  twenty  days  from  the  date  of 
the  Judgment,  his  right  to  make  a  statement  is  waived. 

Rbcqbd  on  Afpbal. —  0*i  an  appeal  from  an  order  dismissing  a  motion  for-  a 
new  trial,  when  t^e  only  point  is  as  to  whether  the  statement  was  filsd  la 
time,  it  Is  not  necessary  to  Insert  the  statement  itself  in  the  record. 

Appeal  from  the  District  Court,  Third  Judicial  District^ 

Santa  Clara  County. 

Tbe  facts  are  stated  in  the  opinion  of  the  Court» 

/.  B.  Hart,  for  Appellants. 

Patterson,  Wallace  &  Stow,  for  Respondents- 
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.  By  the  Courts  Sawysb,  J. 

There  are  three  appeals  embraced  in  this  record: 
Firstly  —  An  appeal  from  the  judgment. 
Secondly  —  An  appeal  from  an  order  subsequent  to  judg- 
ment dismissing  plaintiffs'  motion  for  new  trial. 

Thirdly  —  An  «^peal  from  an  order  subsequent  to  judgment^ 
striking  from  the  filiss  of  the  Court  plaintiffs'  statement  on 
appeaL 

On  an  appeal  frcHn  the  judgment^  where  there  is  no  statement, 
we  can  only  consider  matters  appearing  in  the  judgment  rolL 
This  has  been  so  often  held,  and  so  long  settled,  that  there  ought 
to  be  no  further  occasion  to  repeat  it    The  Practice  Act  states 
explicitly  what  papers  shall  constitute  the  judgment  rolL    They 
are,  in  a  case  where  a^^  answer  has  been  filed,  '^  the  summons, 
pleadings,  verdict  of  the  jury,  or  finding  of  the  Court,  and  all 
bills  of  esceptioiis  taken  and  filed  in  said  action;  and  a  copy 
of  the  judgment,  and  any  orders  relating  to  a  change  of  the  par- 
ties."   (Sec.  203.)    The  statute  also  defines  a  bill  of  exceptions. 
The  finding  filed  January  13,  1864,  is  the  finding  upon 
which  the  judgment  appealed  from  is  based.    All  between  ^at 
and  the  pleadings  drop  out  of  the  case,  and  have  no  place 
in  the  transcript  on  appeal  from  the  judgment,  unless  brought 
in  by  a  statement  on  appeaL.    The  report  of  the  referee  is 
simply  a  report  of  the  testimony  upon  which  the  Judge  based 
his  findings.    It  forms  no  part  of  the  judgment  rolL    Il'either 
do  the  minutes  of  the  Clerk,  nor  the  intermediate  orders  of  the 
Court,  except  "  orders  relating  to  a  change  of  parties,"  form 
any  part  of  the  judgment  rolL    If  an  appellant  desires  to  have 
any  intermediate  orders  affecting  the  judgment  appealed  from, 
and  not  forming  a  part  of  the  judgment  roll,  reviewed,  he 
must,  by  means  of  a  statement  on  appeal,  bring  them  into  the 
record,  together  with  such  facts  forming^  the  basis  of  the 
orders,  as  are  necessary  to  explain  the  action  of  the  Court  be- 
low.   It  is  forthia  very  purpose  that  the  party  is  authorized 
by  law  to  have  a  st^Ltement  on  appeal  annexed  to  the  record 
of  the  judgment,  or  the  order  frcmi  which  the  appeal  is  taken. 
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The  office  of  a  statement  on  motion  for  new  trial,  ia,  to 
bring  into  the  record  those  matters  only,  which  arise  in  the 
progress  of  the  trial,  and  constitute  the  basis  of  the  motion 
under  the  fifth,  sixth  and  seventh  subdivisions  of  section  one 
hundred  and  ninety-three  of  the  Practice  Act,  and  which  the 
party  desires  to  have  reviewed  on  appeal  from  the  order 
granting  or  refusing  a  new  trial;  that  of  a  statement  on 
appeal,  those  orders  and  rulings  together  with  the  facts  neces- 
sary to  explain  them,  which  are 'made  in  other  stages  of  the 
proceedings  in  the  case,  and  not  during  the  progress  of  the 
trial,  and  not  contained  in  the  judgment  rolL  A  party,  how- 
ever, who  does  not  wish  to  raise  any  question  as  to  the  suf- 
ficiency of  the  evidence  in  this  Court  on  an  appeal  from  an 
order  granting  or  refusing  a  new  trial,  but  only  desires  to  have 
rulings  upon  questions  of  law  arising  in  the  prc^ess  of  the 
trial  reviewed,  may  introduce  such  rulings  upon  questions  of 
law,  with  sufficient  evidence  to  point  them,  into  his  statement 
on  appeal,  or  make  a  bill  of  exceptions  as  he  proceeds,  and  in 
this  manner  have  them  reviewed  on  appeal  from  the  judgment, 
thus  obviating  the  expense  of  bringing  up  the  evidence  in  a 
statement  on  motion  for  new  triaL  And,  sr  it  has  long  been 
the  settied  doctrine  of  this  Oourt,  that  it  will  not  balance  ocm- 
flicting  evidence,  or  reverse  a  judgment  on  the  ground  of 
insufficiency  of  evidence,,  unless  it  is  very  clearly  manifest 
that  the  evidence  does  not  justify  the  verdict  or  findings,  it 
is  rkrely  useful  to  bring  up  the  evidence,  and  the  mode  here 
suggested  is  ordinarily  the  better  practice.  Under  the  law  as 
it  now  stands,  it  is  still  more  rarely  necessary,  or  proper,  to 
bring  up  all  the  evidence,  or  even  introduce  all  into  a  state- 
ment on  motion  for  new  triaL  In  a  great  majority  of  cases  in 
which  it  is  claimed,  that  the  evidence  is  insufficient  to  support 
the  verdict,  the  insufficiency  relied  on  is  confined  to  one  oi 
two  points  at  most  The  only  contest  in  such  cases  is  as  to 
those  points,  and  the  stat^nent  should  '^  specify  the  particu- 
lars in  which  such  evidence  ii  alleged  to  be  insufficient" 
(Practice  Act^  Sec  195),  and  the  testimony  introduced  into 
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the  statemant  should  be  confined  to  those  points  alone.  '^  The 
statement  shall  contain  so  much  of  the  evidence  or  reference 
.thereto  as  may  be  necessary  to  explain  the  particular  points 
specified,  and  no  more."  (lb.)  All  testimony  not  bearing 
upon,  illustrating,  or  obviating  the  objection  specified,  is 
irrelevant  to  the  case  made,  and  worse  than  a  useless  incum- 
brance of  the  record. 

So,  also,  only  such  orders  and  rulings,  and  the  facts  necessaiy 
to  explain  the  action  of  the  Court  below  thereon,  as  the  appel- 
lant desires  to  have  reviewed,  should  be  brought  into  the  state- 
ment on  appeaL  Much  less  should  a  transcript  be  incumbered 
with  them,  when  the  appeal  is  from  the  judgment,  where  there 
is  no  statement  on  appeal.  The  practice  often  pursued  by 
parties,  or  clerks — wherever  the  fault  may  be — of  copying  into 
the  transcript  all  the  orders  and  minutes  of  the  Court  below^ 
is  reprehensible  in  the  extreme.  It  only  involves  parties  in 
enormous  expenses  which  are  utterly  useless,  and  imposes 
great  labor  on  the  appellate  Court  in  endeavoring  to  ascertain 
what  part  of  the  transcript  is  really  before  it  The  record 
now  before  us  contains  several  hundred  folios,  at  least,  that 
should  have  no  place  in  the  transcript  We  cannot  consider 
it,  now  it  is  here.  And  the  real  question  raised  on  the  merits 
in  the  appellant's  brief  arises  on  that  portion  ol  the  transcript, 
which,  for  reasons  already  stated,  is  not  properly  before  us; 
and,  judging  from  the  size  of  the  printed  book  constituting 
the  transcript,  the  cost,  of  this  useless  matter  must  have 
amounted  to  several  hundred  dollars,  for  all  which  the  persons 
having  the  matter  in  charge,  and  not  the  law,  are  responsible- 

Sometimes  the  party  opposing  a  new  trial,  or  the  respon- 
dent on  appeal,  insists  upon  introducing  a  large  amount  of 
irrelevant  matter  into  the  record.  In  all  cases  of  abuses  pf 
the  kind  referred  to,  when  it  is  clearly  manifest  that  irrelevant 
matter  to  any  considerable  extent  has  been  inroduced  into 
the  record  upon  the  instance  of  either  parly,  and  the  question 
is  properly  presented,  we  shall  not  heiritate  to  visit  the  party 
who  insisted  upon  its  introduction  with  the  cost  of  that  por- 
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tion  of  the  transcript,  whether  he  succeeds  upon  the  merits  i 
the  case  or  not. 

In  the  case  of  Hutton  v,  Beed,  25  CaL  478,  the  case  ( 
The  Estate  of  James. Boyd,  25  CaL  511,  and  in  the  presei 
case,  as  well  as  some  others,  we  have  endeavored  to  indica 
distinctly  what  we  deem  to  be  the  correct  practice  in  respe 
to,  new  trials  and  appeals,  in  hopes  that  at  no  distant  day 
practice  conforming  in  some  degree  to  the  spirit  of  our  Pra 
tice  Act  may  be  attained.  The  general  system  prescribed  seei 
to  us  to  be  simple,  and  we  can  see  no  reason  for  a  practice 
loose  and  diverse,  as  appears  to  prevail  in  many  portions  < 
the  State, 

Upon  the  judgment  roll  we  find  no  error.  The  facts  fom 
are  fully  sufficient  to  support  the  judgment.  It  must,  tbei 
fore,  be  affirmed. 

Upon  the  second  branch  of  the  appeal,  the  question  is, 
to  the  power  of  the  Court  to  extend  the  time  to  give  noti 
of  intention  to  move  for  a  new  trial.  Due  notice  of  the  filii 
of  the  findings  was  given  to  appellant's  counsel  on  the  18 
of  January,  1864.  On  the  next  day  —  January  19th  —  c 
application  of  appellant's  counsel,  made  in  open  Court,  : 
presence  of  defendant's  counsel,  the  Court  entered  an  order  pi 
viding  —  among  other  things  —  that  plaintiflFs  "ha^e  thir 
days  from  date  to  prepare,  serve  and  file  the  notice  of  motion 
move  for  a  new  trial."  This  order,  therefore,  extends  the  tin 
for  serving  and  filing  notice  of  motion  till  the  18th  of  Februar 
On  the  17th  of  February  —  within  the  time  —  the  notice  w 
served.  The  statement  was  served  on  the  20th,  and  filed  < 
the  24th  of  the  same  month. 

Section  one  hundred  aiwi  ninety-five  of  the  Practice  Act,  i 
amended  in  1861,  provides,  that  ^^  The  party  intending  to  mo' 
for  a  new  trial  shall  give  notice  of  the  same  *  *  where  tl 
action  has  been  tried  by  the  Court,  *  *  within  ten  da; 
after  receiving  written  notice  of  the  filing  of  the  findings  < 
the  Judge."     (Laws  1891>  page  690,  Seel.) 

Section  two  of  the  same  Act  amends  aeotioii  five  hundn 
and  thirty  of  the  Practice  Act,  relating  to  the  time  with: 
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which  an  act  is  to  ^  done,  whereby  it  is  —  among  other 
things  —  provided,  that  "  When  the  act  i»  be  done  relates  to 
the  pleadings  in  the  action  *  ♦  *  or  the  service  of  notices 
other  than  of  appeals,  or  the  preparation  of  statements,  or 
bill  of  exceptions  or  of  amendments  thereto,  the  time  allowed 
by  this  Act  may  be  extended  upon  good  cause  shown  by  the 
Court  in  which  the  action  is  pending;  ♦  ♦  ♦  but  such  ex- 
tension shall  not  exceed  thirty  days  beyond  the  time  prescribed 
by  this  Act  withput  the  consent  of  the  adverse  party."  (lb., 
page  591,  Section  2.) 

These  two  amendments  were  made  by  the  same  Act  Sec- 
tion one  himdred  and  ninety-five,  as  thus  amended,  gives  the 
party,  as  an  absolute  right,  ten  days  after  receiving  written 
notice  of  the  filing  of  the  findings  by  the  Court,  within  which 
to  serve  his  notice  of  intention  to  move  for  a  new  triaL  And 
section  five  hundred  and  thirty  authorizes  the  Court,  upon 
good  cause  shown,  to  extend  "  the  time  allowed  by  this  Act  '* 
for  "the  service  of  notices  other  than  of  appeal/*  provided 
that  "such  extension  shall  not  exceed  thirty  days."  There 
can  be  no  doubt  that  this  provision  covers  notices  of  intention 
to  move  for  a  new  trial.  **  The  time  alio  »-ed  by  this  Act " 
for  *'  the  service  of  notices  "  may  be  extended,  and  a  special 
exception  is  made  of  notices  "of  appeal"  only.  Expressio 
unius  eat  exclusio  alteriiis.  We  can  see  no  good  reason,  we 
confess,  why  this  authority  to  extend  the  time  for  giving  notice 
of  intention  to  move  for  a  new  trial  should  be  given,  for  it 
would  in  most,  if  not  in  all  cases,  be  less  trouble  and  incon- 
venience to  give  the  notice  than  to  procure  an  extension  of  time. 
But  there  can  be  no  doubt  that  the  power  is  given.  .Section 
one  hundred  and  ninety-five  was  again  amended  in  1868,  btit 
in  no  respect  affecting  the  question  under  consideration.  Sec- 
tion five  hundred  and  thirty  has  not  been  amended  or  expressly 
repealed.  As  it  was  not  repugnant  to  section  one  hundred  and 
ninety-five  of  the  Act  of  1861,  it  is  not  repugnant  to  that  sec- 
tion as  amended  in  1«68,  and  is,  therefore,  still  in  force.  It 
follows  that  the  Court  did  not  exceed  its  autliority  in  extending 
the  time. 
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The  law  itself  gave  plaintiffs  five  days  within  which  to  fij( 
statement,  after  the  service  of  notice  of  intention  to  move,  Oi 
the  19th,  before  the  expiration  of  five  days  after  the  service 
of  notice,  defendants'  counsel  stipulated,  that  plaintiff  might  hav 
ten  days  from  the  19th  to  prepare  and  file  statement,  reserving 
the  right,  however,  to  raise  the  objection  that  the  lawful  thru 
had  already  expired.  The  statement  was  filed  within  this  timi> 
As,  according  to  these  views,  the  time  for  filing  statement  ha( 
not  then  expired,  it  follows  that  the  subsequent  filing  was  ii 
time,  and  that  the  order  dismissing  plaintiffs'  motion  for  nev 
trial  is  erroneous  and  must  be  reversed. 

In  order  tf  guard  against  a  misconstruction  of  our  opinion 
we  deem  it  proper  to  state  here,  that,  we  do  not  intend  to  h 
understood  as  intimating  that  the  Court  has  authority  unde: 
section  five  hundred  and  thirty  to  extend  the  time  for  fiJUnf 
statements  on  motion  for  new  trial  thirty  days  after  giving  th 
notice.  The  general  terms  of  the  section  are,  perhaps,  broa( 
enough  to  bear  that  construction,  if  that  section  contained  th( 
only  restriction  upon  the  subject;  but  it  does  not  Sectioi 
one  himdred  and  ninety-five,  as  amended  in  1861,  and  also  m 
amended  in  1863,  gives  the  party  five  days  after  giving  notio 
as  an  absolute  right  within  which  to  file  statement,  and  thez 
adds,  ^^  or  within  such  further  time^  not  exceeding  twenty  days 
as  the  Court  or  Judge  thereof  may  by  ordei-  grant,"  etc  Thii 
is  an  express  limitation  as  to  the  power  of  the  Court,  or  Judge 
in  a  section  relating  exclusively  to  a  motion  for  new  trial^  anc 
must  prevail  rather  than  the  general  provision  in  section  fivi 
himdred  and  thirty.  The  general  provision  in  section  five  hun 
dred  and  thirty  would  have  effect  by  referring  it  to  statement 
on  appeals,  the  exception  in  that  section  being  limited  to  noticei 
of  appeal,  and  the  reason  of  that  exception,  doubtle^,  was 
that  to  allow  an  extension  of  time  to  file  a  notice  of  appea 
would  be  virtually  to  allow  the  Court  the  power  to  extend  th< 
time  for  taking  an  appeaL 

As  to  the  third  branch  of  the  appeal,  llie  judgment  wai 
entered  on  the  13th  day  of  January,  1864.  No  statement  oi 
appeal  was  fited  or  served  till  the  12th  and  15th  of  April,  an^ 
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no  order  or  stipulation  for  an  extension  of  time  was  obtained. 
More  than  twenty  days  after  the  entry  of  judgment  having 
elapeed  before  the  filing  of  the  statement,  the  plaintiffs  must 
"be  deemed  to  have  waived  their  right  thereto,"  under  sec- 
tion three  hundred  and  thirty-nine  of  the  Practice  Act.  There 
was  then  no  error  in  striking  out  the  statement,  and  the  order 
must  be  affirmed. 

The  only  papers  necessai^y  to  bring  up  for  the  purposes  of 
the  second  appeal,  were,  the  affidavit  of  Minor,  notice,  exhibits 
A,  B^  C,  affidavit  of  Hart,  order  dismissing  the  motion,  and 
exception  thereon,  extending  from  folio  nine  hundred  and  ten 
to  nine  hundred  and  thirty-nine,  inclusive.  These  presented 
the  entire  question.  There  was  no  occasion  to  bring  up  the 
statement  itself,  as  the  only  question,  was,  not  as  to  the  suflt- 
eiency  or  character  of  the  sUUement,  but  as  to  whether  or  not 
U  was  filed  in  time. 

It  is  ordered  that  the  judgment  appealed  from  be  affirmed ; 
that  the  order  dismissing  plaintiffs'  motion  for  a  new  trial, 
dated  April  5,  1864,  be  reversed,  and  the  cause  be  remanded 
for  farther  proceedings  on  the  motion  for  new  trial;  and  that 
ihe  order  striking  from  the  files  of  the  Court  plaintiffs'  state- 
ment on  appeal  made  April  26,  1864,  be  affirmed.  And  it  is 
further  ordered  that  plaintiffs  recover  their  costs  of  the  order 
reversed,  including  the  costs  incurred  for  that  portion  of  the 
transcript  relating  to  the  appeal  from  said  order  dismissing 
motion  for  new  trial  in  the  foregoing  opinion  specified,  and  ex- 
tending from  folio  nine  hundred  and  ten  to  folio  nine  hundred 
and  thirty-nine,  inclusive,  and  no  more;  and  that  the  several 
parties  pay  their  own  costs  accruing  in  this  Court 

Mr.  Justice  Bhodxs,  having  been  of  counsel,  did  not  partici- 
pate in  the  deeision  of  thia  oaseu 


^ 


JANUARY  TERM,  1865. 


fi 


REPORTS  OP  OASES 


THE  SUPREME  COURT 

JANUARY  TERM,  1865. 


THOMAS  W.  MILLARD  v.  CHAELES  W.  HATHAWAY, 
Ain>  EDMUND  V.  HATHAWAY. 

ArrmAis  noM  Sxnmtmsn. — On  an  appMl  frm  «  Ittdgmcn^  If  bo  «ron  vn 
ftoigBed  In  tb«  reeord,  tiM  nppellnto  Court  will  only  rorlow  tho  judgment 

TOU. 

Waitbb  of  Failubb  to  WxtM  BrATSHnMT  AMD  &■■▼■  NoTiciw — ^If  the  order 
denying  a  motion  fOr  a  new  trial  atatee  that  the  modon  waa  anbmltted  npon 
the  atatement  and  affldavlta  by  conaent  of  the  reapectlTe  attomeya,  the  re- 
spondent la  prednded  In  the  appellate  Gonrt  from  aaylng  that  the  atatement 
waa  not  filed  in  tfme,  or  that  the  notice  of  Intention  to  more  for  a  now  trial 
was  not  filed  or  eerred. 

Wbex  Tbust  Cbbathd,  AMD  HOW. —  When,  on  the  pnrchaae  of  property,  tho 
conTeyance  of  the  legal  estate  la  taken  In  the  name  of  one  person,  while  the 
eonalderation  la  given  or  paid  by  another,  a  resulting  or  presnmptiye  tmat 
Immediately  arises,  and  the  person  named  In  the  conyeyanee  will  be  a 
tmstee  for  the  party  from  whom  the  eonalderation  proceeda. 

pLaamifoa,  FiUDiNoa,  and  JuDOMsifT. —  If  the  findings  of  fact  follow  the 
issues  raised  by  the  pleadings,  and  a  demurrer  would  not  be  sustained  to  the 
complaint,  the  judgment  will  not  be  arreated  upon  the  findinga. 

rnroiNGs  OF  THn  Court. — ^The  findings  of  a  Court  cannot  be  altogether  de- 
tached from  each  other  and  considered  separately.  If  a  particular  finding 
be  doubtful  or  obacnre,  reference  may  be  had  to  the  othera  to  ascertain  Ita 
true  meaning. 

I1CPI.UD  Xauar  —  Pboof  of. — The  facta  oonotltBtliig  an  Implied  tmat  can 
be  proved  by  parol  testimony. 

am 
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Recital  in  a  Dbbd.— /The  recital  In  a  deed  that  the  purchase  money  of  *he 
property  thereby  conveyed  was  paid  by  the  grantee,  la  not  conclnslv^  that 
such  was  the  fact  In  an  action  brought  by  an  alleged  oeaiui  que  truBt 
against  the  grantee  as  trustee  to  establish  the  trust.  The  redtal  may  be 
explained  or  contradicted  by  parol  testimony. 

Pboofs  in  Action  to  BstabLish  Implibd  Tbdbt.<i— In  an  action  brought  to 
establish  an  Implied  trust,  on  the  ground  that  the  deed  was  executed  to  one 
party  and  the  purchase  money  furnished  by  another,  the  party  alleging  the 
Implied  trust  must  prove  clearly  that  the  money  belonged  to  him;  and  If 
the  testimony  Is  merely  parol.  It  will  be  received  with  great  caution. 

Stipulation  of  Cestui  Que  to  bbpay  Monbt  to  Tbostbb. —  Where  one  pays 
the  purchase  bioney,  and  the  deed  ig  executed' to  another,  the  law  implies 
a  trust,  to  be  execatad  by  a  conveyance  to  the  cestui  que,  on  demand;  and 
this  Implied  trust  Is  not  destroyed  because  the  beneficiary  stlpulatea.  In 
writing,  to  repay  the  money,  with  Interest,  until  paid ;  and  the  trust  la  not 
to  be  executed  until  the  money  is  paid. 

Proof  of  Releasb  of  ^quita-bls  Bstulti  in  Lamd. — ^A  releaaa  of  an  equit- 
able estate  in  lan<!^  can  only  be  proved  by  a  deed  or  conveyanee.  In  writing, 
subscribed  by  the  party  granting  the  same,  or  by  his  lawful  agent  thereunto 
authorized  by  writing. 

Statute  of  Limitations  in  Cases  of  Tbdsts. — If  one  holds  the  legal  title 
to  land  In  trust  for  another,  and  there  Is  a  stipulation  that  the  trustee 
shall  deed  the  land  to  the  beneficiary  upon  the  payment  of  the  purchase 
money  and  interest  to  the  trustee,  a  cause  of  action  does  not  accrue  to 
rompel  the  execution  of  the  trust  until  the  money  Is  paid,  nor  does  ths 
Statute  of  Limitations  commence  running  until  this  time. 

VOLUNTABT     ACCEPTANCI     OF    TtfONBT     DUE     TBDSTEI     AFTEB     IT    HAS     BBSN     DUB 

FouB  Tbabs. — If  one  holds  the  legal  title  to  land  as  security  for  a  sum  of 
money  due  him  by  the  one  having  the  equitable  estate,  although  the  trustee, 
after  the  lapse  of  four  years  from  the  time  the  money  falls  due,  cannot  be 
compelled  to  accept  the  money  and  execute  a  conveyance,  yet,  if  he  volun- 
tarily receives  the  money  when  tendered,  he  Is  not  discharged  by  the 
Statute  of  Limitations  from  executing  the  trust  and  glrtng  a  deed  ts  the 
beneficiary. 

Appeal  from  the  Distmt  Court,  Third  Jadicial  Difltriot, 

Alameda  County. 

The  Court  below  found  the  following  facts: 

1.  That  in  the  year  1855,  the  plaintiff,  for  the  joint  and  equal 
benofit  of  himselif  and  one  Joseph  Scott,  and  one  Theodore  H. 
Scribner,  negotiated  for  and  purchased  of  Fulgencio  Higuera 
and  Celia  Feliz  de  Higuera,  his  wife,  the  tract  of  land  in  said 
complaint  referred  to,  situate  in  the  county  and  State  afore- 
said, for  the  agreed  sum  and  price  of  eight  thousand  dollars; 
the  same  being  part  of  the  Agua  Caliente  Eancho,  then  and 
there  the  property  of  said  Higuera  and  wife,  and  estimated  to 
contain  two  thousand  seven  hundred  acres;  but  the  actual 
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quantity,  on  survey,  was  two  thousand  eight  hundred  and  three 
acres. 

2.  That  being  unable  to  pay  said  sum  of  eight  thousand 
doUars,  plaintifip  applied  to  defendant,  Charles  W.  Hathaway, 
and  requested  him  to  lend  him  the  money  to  complete  the  pur- 
chase, which  said  Hathaway  agreed  to  do. 

8.  That  thereupon  the  purchase  was  concluded,  and  for 
security  for  the  said  sum  so  loaned,  the  deed  from  said  Higuera 
and  wife  for  the  said  land  was  made  directly  to  said  Hathaway, 
and  it  was  expressly  agreed  by  parol  that  said  Hathaway  should 
hold  the  same  until  said  sum  of  eight  thousand  dollars  was 
repaid,  and  should  then  convey  the  land  to  said  plaintiff, 
Scribner  and  Soott ;  and  in  pursuance  thereof,  said  Hathaway 
did  loan  and  advance  said  eight  thousand  dollars  on  the  terms 
aforesaid,  on  the  25th  day  of  August,  A.  B.  1855,  and  on  the 
same  day  did  take  and  receive  a  deed  of  that  date^  duly  exe- 
cuted and  acknowledged  by  said  Higuera  and  wife,  to  himself 
for  said  land. 

4.  That  all  the  negotiations  in  relation  to  the  purchase  of 
said  property  were  had  and  made  by  plaintiff,  and  that  said 
Hathaway  knew  nothing  about  them  and  had  nothing  to  do 
with  them,  except  that  at  the  request  of  plaintiff  he  paid  the 
money  and  received  the  deed  as  above  stated,  and  thereafter 
plaintiff,  and  said  Scott  and  Scribner,  entered  into  the  posses- 
sion of  said  land  and  occupied  and  cultivated  the  same. 

5.  That  said  purchase  was  made  for  the  joint  benefit  of  said 
plaintiff,  Scott  and  Scribner;  they,  said  Scott  and  Scribner,  to 
have  one  third  part  each  of  said  premises  upon  payment  of 
their  proportionable  part  of  the  consideration  therefor  to  said 
Hathaway,  to  apply  in  reduction  of  said  loan;  in  pursuance 
whereof  a  survey  was  made  of  said  land,  and  the  same  was 
divided  into  three  equal  parts ;  and  the  said  Hathaway,  in  pur- 
suance of  his  agreement  with  said  Scott  and  Scribner,  did,  by 
deed  dated  on  the  13th  day  of  October,  1855,  convey  to  said 
Soott  the  southerly  one  third  part  of  said  lands  as  divided, 
the  same  being  nine  hundred  and  thirty-four  and  sixty-seven 
one-hundredths  acres;  that  in  like  manner,  and  in  fulfilment 
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of  his  agreement  with  said  Scribner,  said  Hathaway  did^  b; 
deed  dated  December  15,  1855,  convey  to  said  Scribner  on 
third  part  of  said  land,  viz:  nine  hundred  and  thirty-four  an< 
sixty-seven  one-hundredths  acres. 

6.  That  the  remaining  nine  himdred  and  thirty-four  an< 
sixty-seven  one-hundredths  acres  was  set  off  to  plaintiff  on 
partition  thereof  theretofore  made  betwe^ti  him  and  sai( 
Scribner,  the  same  being  in  two  parcels,  viz. :  two  hundred  ani 
thirty-one  and  fifty-three  one-hundredths  acres  was  set  off  t 
him  from  the  northerly  end  of  said  tract,  and  was  bounde 
southerly  by  the  share  so  conveyed  to  Scribner  as  aforesaid,  an^ 
that  the  residue  of  one  third,  being  four  hundred  and  .three  an' 
fourteen  one-hundredths  acres,  was  set  off  to  plaintiff  betwee 
the  two  shares  of  Scott  and  Scribner. 

7.  That  the  said  plaintiff  immediately  after  said  purchas 
entered  into  possession  of  the  parcels  so  set  off  to  him,  an 
cultivated  and  controlled  the  same,  and  still  resides  upon  sai 
parcel  of  five  hundred  and  thirty-one- and  fifty-three  one  hui 
dredths  acres. 

8.  That  in  the  year  1861  plaintiff  negotiated  the  sale  of  sai 
four  hundred  and  three  and  fourteen  one-hundredths  acres  t 
one  Valpy,  and  in  pursuance  thereof  defendant  Edmund  \ 
Hathaway  conveyed  the  same  by  deed  to  said  Valpy  for  th 
sum  of  six  thousand  five  hundred  dollars,  paid  by  said  Valp 
to  him  on  March  5th,  1861,  and  which  sum  was  received  b 
said  defendant  upon  the  money  so  advanced  and  loaned  fo 
the  purchase  thereof  and  for  the  interest  therein,  and  that  aftei 
wards  and  before  the  commencement  of  this  action  the  whol 
of  the  one  third  remaining  unpaid  of  the  said  ei^t  thousan 
five  hundred  dollars,  with  interest  thereon  from  August  21 
1855,  at  the  rate  of  three  per  cent  per  month,  had  been  pai 
to  said  defendant  K  Y.  Hathaway ;  the  other  two  thirds  then 
of,  with  interest,  having  been  before  paid  by  said  Scott  an 
Scribner,  as  hereinbefore  stated. 

9.  That  said  defendant,  Edmund  V.  Hathaway,  took  th 
ooQveyance  of  said  land  from  Charles  W.  Hathaway,  with  fu 
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knowledge  of  the  trust,  and  without  any  consideration  by  him 
paid. 

10.  That  more  than-  fonr  years  have  not  elapsed  since  any 
cause  of  action  has  accrued  against  said  defendants,  on  the 
agreement  with  defendants  for  the  conveyance  of  said  land. 

11.  That  said  contract  to  reoonvey  said  land  to  plaintiff 
remains  yet  in  full  force  and  effect,  and  never  has  been  can- 
celled, abrogated  or  impaired  by  any  subsequent  contract  or 
agreement  between  plaintiff  and  defendant^  or  either  of  them, 
and  that  no  sum  is  due  from  plaintiff  to  defendants,  or  either 
of  them,  on  account  of  any  mcmey  or  property  advanced  to 
him  by  them,  or  either  of  them. 

12.  And  as  a  conclusion  of  law,  the  Oourt  finds  and  deter- 
mines that  the  said  plaintiff  is  entitled  to  a  conveyance  from 
defendant^  Edmund  Y.  Hathaway,  in  whom  the  legal  title  of 
said  tract  of  five  hundred  and  thirty-one  and  fifty-three  one- 
hundredthff  acres  is  now  vested  of  said  tract  of  land,  as  l^e 
same  is  particularly  described  by  metes  and  bounds  in  the 
complaint,  and  a  decree  of  this  Oourt  is  ordered  to  be  entered 
accordingly. 

The  other  facts  are  stated  in  the  opinion  of  the  Oourt 

/oAn  r.  Doyle,  and  W.  W.  Crane,  Jr.,  for  Appellant 

Did  or  did  not  the  facts  in  law  constitute  a  loan  from 
Hathaway  to  Millard  and  his  associates  {  This  is  purely  a 
legal  question ;  and  as  a  legal  question,  does  it  admit  of  serious 
doubt  or  argument?  Millard  applied  for  what,  in  popular 
phraseology,  he  terms  a  loan.  What  he  really  wants  is  to 
find  a  man  to  advance  the  necessary  sum  to  make  tihe  pur- 
chase of  which  he  is  to  have  the  benefit.  While  yet  in  fieri, 
it  is  talked  of  between  the  parties  as  a  loan — but  that  does 
not  make  it  such.  The  legal  character  of  the  transaction  does 
not  dq)end  on  the  preliniinary  negotiations,  or  the  language 
employed  in  thein>  but  on  the  actual  contract  into  which  they 
ultimately  merged  and  were  absorbed. 

That  contract  woe  oS  pui  in  writing.  It  consisted  of  the 
deed  from  Higuera  to  Hathaway,  which  conveyed  the  land. 
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and  the  agreement,  Exhibit  No.  1,  signed  by  Millard,  Scott, 
and  Scribner,  reciting  that  he  had  purchased  and  paid  for  it 
in  his  own  name,  but  for  their  account,  and  promising  repay- 
•ment.  To  vary  it  by  parol,  was  of  course  incompetent  for 
either  of  the  parties.  It  expresses,  of  necessity,  the  truth, 
and  the  whole  truth  about  the  matter.  And  it  expresses,  as 
clearly  as  language  can,  money  paid,  laid  out,  and  expended 
by  Hathaway,  to  and  for  the  use  of  Millard  and  his  compan- 
ions, and  at  their  request. 

If  Hathaway  had  sued  them  for  the  money,  he  should  have 
sued  for  money  paid,  laid  out,  and  expended.  (Comyn  on 
Contracts,  4th  Am.  edit  p.  451.)  If  Higuera,  after  receiving 
the  money,  had  declined  delivering  the  deed,  Hathaway,  not 
Millard,  could  have  recovered  it  back  from  him  as  money  had 
and  received.  If,  before  paying  the'  money  to  Higuera,  it  had 
been  stolen  from  Hathaway,  he  would  have  had  no  claim  for 
it  against  Millard^  Scott,  and  Scribner,  for  he  brought  them 
under  no  obligation  to  him  till  he  had  actually  paid  for  the 
land  for  their  accoimt  And  in  such  case  an  indictment 
against  the  thief  would  necessarily  have  charged  the  money 
as  Hathawa/s  money. 

It  is  plain,  therefore,  that  there  was  no  loan  from  Hathaway 
to  Millard,  Soott,  and  Scribner,  and  henoe  that  it  was  Hatha- 
way's  money,  not  theirs,  which  paid  for  the  land.  In  a  word, 
the  distinct  declaration  in  the  written  contract,  Exhibit  No.  1, 
that  Hathaway  had  purchased  the  land  amd  paid  the  money 
to  Higuera  for  the  accoimt  of  Millard,  Scott,  and  Scribner, 
precludes  them  in  any  action  (save  a  bill  in  equity  to  reform 
the  contract)  from  giving  any  parol  evidence  to  vary  or  explain 
it.  When  one  man  purchases  and  pays  for  land,  and  takes 
the  title  in  the  name  of  another,  the  law  ordinarily  implies  a 
trust  for  the  benefit  of  the  one  who  purchased  and  paid, 
because  it  presumes  such  to  have  been  the  intent  of  the  parties. 
But  if  their  actual  intent  is  shown  to  have  been  different,  the 
presumption  is  destroyed,  and  no  trust  is  then  to  be  implied. 
{Sidm^h  V.  Sidm^outh,  2  Beavan,  447;  Scawvn  ^.  Scawin,  1 
Young  &  Collyer,  65.) 
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An  express  contract  being  proved^  the  law  vdll  not  raise  any 
implied  one,  for  that  would  be  to  presume  against  the  fact  as 
proved.  Expressum  fadt  eessare  taeitum.  (Broom's  T^gal 
Maxims,  Am.  Ed.  414.) 

Now,  in  this  case  the  proof  was  perfectly  conclusive  and 
imcontradicted ;  it  is  found  by  the  Judge  below,  and  is,  in  fact, 
the  veiy  comer  stone  of  the  plaintiff's  whole  case,  that  C.  W. 
Hathaway  was  not  to  convey  to  Millard,  Scott,  and  Scribner, 
imtil  he  had  been,  repaid  his  purchase  money.  He  made  the 
purchase  and  payment  "for  their  account"  and  benefit,  and 
took  the  title,  not  on  any  implied  trust  for  them,  but  on  an 
express  parol  contract  that  he  was  to  hold  it  on  his  own  security. 
It  is  not  claimed  or  pretended  that  he  was  under  any  obligation 
to  convey  till  his  advance  was  repaid  hiuL 

In  conclusion,  then,  the  trust  which  the  plaintiff  has  here 
attempted  to  set  up,  is  one  required  by  the  Statute  of  Frauds 
to  be  evidenced  by  the  deed  of  the  parties  creating  or  declar- 
bg  the  trust.  It  is  not  a  trust  implied  by  law,  for  it  rests  on 
no  implication  whatever,  but  on  the  express  contract  of  the 
parties.  Such  a  contract  is  not  only  within  the  letter  of  tlie 
itatute,  but  most  obviously  within  the  very  mischief  intended 
to  be  prevented  by  it 

But  supposing  C.  W.  Hathaway  took  a  trust  estate  in  the 
hmd  for  the  benefit  of  Millard,  there  is  an  insuperable  objec- 
tion to  the  plaintiff's  recovery  in  the  plea  of  the  Statute  of 
Limitations. 

It  must  be  borne  in  mind  that  the  object  of  the  action  is  to 
compel  E.  V.  Hathaway  to  convey  the  land  on  the  groimd  that 
he  took  the  title  fronr  C.  W.  Hathaway  with  notice  of  the 
trust  The  plaintift  claims  that  E.  V.  Hathaway  paid  nothing 
for  the  land,  and  had  notice  of  the  trust  He,  on  the  other 
hand,  insists  that  he  paid  a  valuable  consideration  for  it,  and 
that  there  was  no  trust  in  fact,  so  that  it  was  not  possible  he 
could  have  notice  of  it 

The  truth  appears  to  be,  that  E.  V.  Hathaway  paid  C.  W. 
Hathaway  forty-five  thousand  dollars  for  his  business,  includ- 
iug  his  claim  against  the  Millards  and  this  land,  and  that  he 
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had  actual  notice  of  the  ori^nal  transaction  with  Millard,  Scott 
and  Scribner,  whatever  it  was.  If  it  created  a  resulting  trust, 
he,  took  the  land  with  notice  of  the  facts  from  which  that  trust 
resulted.  We  assume  then,  for  the  purposes  of  this  branch  of 
the  argument,  that  the  original  transaction  gave  rise  to  a  trust 
E.  V.  Hathaway  has  bought  the  land  from  the  trustee  with 
notice  of  the  trust.  He  can  be  charged  as  a  trustee  .by  the 
plaintiff,  but  it  is  of  necessity  in  invitum.  It  is  not  a  trust 
resting  in  contract  either  express  or  implied,  but  arises  purely 
and  simply  by  operation  of  Ioav  and  against  the  will  of  the 
trustee.  In  such  case  the  Statute  of  Limitations  begins  to  run 
from  the  momei^t  of  conveyance  to  E.  V.  Hathaway.  {Murdock 
V.  Hughes,  7  Smedes  &  Marshall,  21d;  WilUams  y.  The  Fira 
Presbyterian  Society  of  Cincinnati,  1  Ohio,  488.) 

A.  M.  Crane,  and  Edward  Tompkins,  for  Bespondents. 

In  October,  1861,  Hathaway  held  as  a  mere  naked  trustee. 
Every  dollar  of  his  loan,  principal  and  interest,  had  been  repaid. 
Millard  owned  the  entire  land.  Hathaway's  mortgage  had  been 
paid  off,  and  he  held  the  bare  naked  legal  title.  Millard  had 
the  whole  interest  in  the  land.  It  was  his  in  equity^  wholly  and 
entirely. 

Could  his  estate  or  interest  in  this  land  be  conveyed  or  sur- 
rendered by  parol,  without  writing  i  The  sixth  section  of  our 
Statute  of  Frauds  (Wood^s  Dig.  106)  would  seem  to  be  con- 
islusive  that  it  could  not  be  done. 

Plaintiff  had  a  trust  estate  in  the  land,  comprising  its  entire 
value.  The  words  of  the  statute  are  very  plain,  viz.:  ^"Nor 
any  trust  or  power  over  or  concerning  lands,  or  in  any  man- 
ner relatiog  thereto,  shall  hereafter  be  created,  granted,  assigned, 
mrrendered,  or  declared,  unless  by  act  or  operation  of  law, 
or  by  deed  or  conveyance  in  writing,  subscribed  by  the  party,^' 
etc 

It  is  argued  by  appellants  that  this  trust,  being  created  with- 
out writing,  may  be  cancelled  or  surrendered  in  the  same  man- 
ner in  which  it  was  created.  This  we  admit  But  the  trust 
was  created  by  the  ''act  or  operation  of  law.''    Millard  paid 


Jan.,  1865.]  TlyfTT.T.ARD   v.    HATRAWATi  127 

the  purchase  money^  and  Hathaway  took  the  deed.  Upon 
these  facts  the  ^^ operation  of  law''  raised  the  resulting  trust. 
This  trost  could  no  doubt  be  cancelled  or  '^surrendered''  iu 
the  same  manner,  t.  «•>  '^  by  act  or  operation  of  law  " —  namely, 
IGllard's  trust  estate  might  be  extinguished  or  passed  to 
another  by  judicial  sale  of  his  interest.  This  would  be  by 
act  of  law. 

Again :  If  Millard  had  stood  by  when  C.  W.  Hathaway  con- 
veyed to  E.  V.  Hathaway,  and  stated  that  he  had  no  interest 
in  or  claim  to  the  land,  in  such  case  his  trust  estate  would 
have  stood  extinguished  by  estoppel. 

Again:  In  case  of  Millard's  death,  intestate,  the  trust  would 
^'by  operati(m  of  law,"  have  passed  to  his  heirs. 

In  these  yarious  ways,  and  others  which  might  be  named, 
the  trust  could  be  extinguished,  assigned,  or  surrendered,  ^^  by 
act  or  operation  of  law."  But  we  utterly  deny  the  proposi- 
tion that  the  trust  could  be  surrendered  by  a  parol  contract — 
the  land  all  the  time,  and  even  until  now,  remaining  in  the 
full  and  entire  possession  of  the  plaintiff.  This  trust  could 
no  more  be  conveyed  by  mere  word  of  mouth  than  could  a 
fee  simple  or  freehold  interest  in  the  lands.  It  occupies  the 
same  dignity,  and  is  classed  in  the  same  cat^oiy,  by  statute, 
with  those  interests. 

But,  as  if  to  clinch  the  matter  and  close  all  questi(m  as  to 
the  meaning  of  the  sixth  section  afiove  quoted,  we  have  see* 
tion  twenty-five,  (Wood's  Digest,  108,)  which  defines  the 
terms  before  used,  and  the  enactment  is  '^the  terms  'estate 
and  interest  in  lands,'  shall  be  construed  to  embrace  every 
estate  and  interest,  present  and  future,  vested  and  contin- 
gent" 

The  Court  below,  in  its  opinion,  after  showing  how  the 
loan  had  been  repaid  in  1861,  says:  ''These  payments  satisfied 
in  full  the  obligation  of  Th<»nas  Millard,  and  from  that  time 
he  was  entitled  to  a  eonveyance."  This  is  common  sense  as 
well  as  law.     (Sherwood  v.  Dunbar,  6  CaL  26,) 

^  Such  trusts  as  are  cognizable,  and  can  only  be  enforced  in 
equity,  (our  case)  cannoty  so  long  as  they  subsist^  as  between 
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trustee  and  cestui  que  trust,  be  reached  by  the  Statute  of  Lim- 
itations." ( Angell  on  Limitations,  161 ;  Kane  v.  Bloodgood,  7 
Johns.  Ch.  R.  90.)  "In  general,  lapse  of  time  is  no  bar  to  a 
trust  clearly  established  to  have  once  existed/'  (Prevost  v. 
OratZj  6  Wheat  481.)  "But  if  the  trustee  denies  the  right 
of  his  cestui  que  trust,  and  the  possession  of  the  propeHy  be- 
comes adverse,  lapse  of  time  from  that  period  may  constitute  a 
bar  in  equity.^  (7  Johns.  Ch.  R.  90.)  "  But  it  must  be  shown 
that  an  open  denial  of  the  existence  of  the  trust  has  been 
brought  home  to  plaintiff.'*  (Angell  on  Limitations,  172, 
Sec.  9,  last  clause.) 

To  apply  these  principles  to  this  case.  So  far  from  showing 
any  denial  of  the  trust  on  the  part  of  defendants,  we  only 
propose  to  refer  to  a  leading  case,  decided  by  Chancellor  Kent 
nearly  half  a  century  ago,  for  the  purpose  of  showing  how 
entirely  like,  in  its  leading  facts,  that  case  was  to  this.  We 
refer  to  Boyd  v.  McLean,  1  Johns.  Ch.  R.  582. 

In  that  case,  the  Boyds  contracted  to  buy  the  land  of  one 
Colden;  in  this  case,  plaintiff,  Scott,  and  Scribner,  contracted 
to  buy  of  Higuera.  In  that  case,  the  Boyds  borrowed  one 
thousand  five  hundred  dollars  of  McLr-^n  to  pay  for  the  land ; 
in  this  case,  plaintiff  and  his  associates  borrowed  eight  thou- 
sand five  hundred  dollars  of  Hathaway  for  the  same  purpose. 
In  that  case,  the  deed  was  made  directly  from  Colden,  the 
vendor,  to  McLean,  the  money  lender;  in  this  case,  the  deed 
was  made  directly  from  Higuera,  the  vendor,  to  Hathaway, 
the  money  lender. 

In  that  case,  as  In  this,  the  defendant  denied  in  his  answer 
that  he  ever  made  any  loan  to  plaintiff  to  enable  him  to  pay 
for  the  land,  but  sets  up,  as  in  this  case,  that  he  bought  the 
land  with  his  own  money,  and  on  his  own  account,  and  that 
the  deed  to  him  was  absolute,  and  not  by  way  of  secnrity. 
The  answer  of  defendant  in  that  case,  like  that  of  E.  V.  Hath- 
away in  this,  (and  the  coincidence  is  remarkable,)  sets  up  that 
about  the  time  of  the  purchase  he  did  make  a  verbal  parol 
agreement  with  plaintiffs  to  sell  them  the  land  upon  payment 
of  one  thousand  five  himdred  dollars,  and  interest^  in  two 
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jears.   In  that  case,  as  in  thisy  the.  plaintiffs  were  in  possession, 
and,  as  in  this  case,  the  answer  sets  up  the  Statute  of  Frauds. 
It  perhaps  would  not  be  possible  to  £nd  any  two  cases  in  all  . 
the  reports  more  exactly  resembling  each  other  in  all  their 
leading  facts. 

Chancellor  Kent  decreed  an  accounting  and  conveyanoe.  We 
cite,  also,  the  f oUowii^  authorities :  Boitsford  ▼•  Burr,  3  Johns. 
Ch.  R.  682 ;  Livingston  v.  Livingston,  Id.  409 ;  2  Stor/s  Eq. 
Juris.  1,201 ;  Osbom  v.  Endicott,  6  CaL  158 ;  Foot  v.  Colvin, 
3  J.  R  216 ;  Simson  v.  Eckstein,  22  CaL  680 ;  BaylesB  v.  Bax- 
ter, 22  CaL  576. 

The  appellants,  in  their  brief,  appear  to  lay  great  stress  upon 
the  point  that  because  there  was  a  parol  contract  defining  the 
conditions  of  the  trust,  or  the  terms  upon  which  Hathaway  waa 
to  convey  the  land,  (t.  e.,  on  the  repayment  of  the  loan  and  in- 
terest,) that,  therefore,  the  transaction  loses  its  character  of  an 
implied  trust,  and  becomes  an  express  trust,  resting  in  parol, 
and  hence  void  by  stfitute. 

But  this  case  of  Boyd  v.  McLean  is  a  full  answer  to  this 
objection  alsa     On  reading  the  case,  it  will  be  seen  that  the 
condition  of  the  trust  was  that  Boyd  rhould  repay  the  (me 
thousand  five  hundred  dollars,  and  interest,  in  four  years,  upon 
which  the  land  was  to  be  conveyed  to  him ;  and  this  condition 
or  agreement  rested  entirely  in  parol.    And  also  in  the  case  of 
Bayless  v.  Baxter,  22  CaL  680,  above  quoted,  it  was  argued  by 
counsel  for  appellants  that  because  there  was  a  verbal  con- 
tract to  reconvey,  that  therefore  there  could  be  no  implied  or 
resulting^  trust    In  reply  to  this,  Mr.  Justice  Crocker  (Cope 
^d  Norton  concurring)  says ;  "  The  fact  that  defendant  agreed 
by  parol  to  do  what  the  law  would  compel  him  to  do,  (i.  e., 
hold  the  title  subject  to  the  rights  of  the  plaintiff,  and  convey 
to  them  on  demand  after  a  certain  time,)  makes  the  trust  none 
the  less  a  trust  created  by  operation  of  law.''    The  principle 
of  both  these  cases  is,  that  when  a  resulting  or  implied  trust 
hfls  been  created,  the  conditions  or  agreement  upon  which  the 
trust  is  to  be  executed  may  be  shown  by  paioL    (4  J.  J*. 
Marsh.  593.) 
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By  the  Court,  SHAPTSSy  J. 

This  action  is  brought  to  compel  a  conveyance  of  certain  real 
estate,  and  for  an  account 

The  complaint  charges:  "That  in  the  year  1865  the  plain- 
tiff purchased  of  Fulgencio  Higuera,  and  Celia  Feliz  dc 
Higuera,  his  wife,  a  certain  tract  of  land  in  the  County  oi 
Alameda,  and  State  of  California,  for  the  suni  of  eight  thou 
sand  dollars.  That  the  same  was  a  part  of  the  rancho  knowi 
as  the  Agua  Caliente  Ranch,  and  was  then  the  property  oi 
said  Higuera  and  wife.  That  it  waa  called  two  thousand  sever 
hundred  acres,  but  was  defined  by  metes  and  bounds,  set  fortl 
in  the  deed  hereinafter  mentioned,  and  actually  contained  about 
two  thousand  eight  hundred  and  three  acres.  That  plaintifi 
being  unable  to  pay  the  sum  of  eight  thousand  dollars  at  the 
time  himself,  applied  to  the  defendant,  Charles  W.  Hathaway 
then  and  since  a  resident  of  San  Francisco,  and  requested  hiin 
to  lend  the  money  to  complete  said  purchase,  which  Hathawaj 
agreed  to  do.  That  thereupon  said  purchase  was  concluded 
and  for  the  security  of  the  said  sum  so  loaned,  and  for  no  othei 
purpose  whatever,  the  deed  from  Higuera  ^nd  wife  for  the  said 
land  was  made  directly  to  said  Hathaway,  and  it  was  expresslj 
agreed  between  him  and  said  Hathaway  that  said  Hathaway 
should  hold  the  same  until  the  said  simi  of  eight  thousand  dol 
lar$  was  repaid,  and  that  then  he  should  convey  the  saic 
land  to  the  plaintiff.  That  the  said  deed  to  said  Hath 
away  from  said  Higuera  and  wife  was  dated  August  25,  1866 
was  duly  acknowledged  by  them,  and  was  recorded,  at  the  re 
quest  of  the  plaintiff,  in  Alameda  County,  on  the  29th  of  Au 
gust,  1855,  in  Liber  D  of  Deeds,  page  597,  to  which  deed,  or  t( 
a  certified  copy  thereof,  the  plaintiff,  for  greater  certainty,  b^ 
leave  to  refer.  That  all  the  n^otiations  in  relaticm  to  the  pur 
chase  of  said  property  were  had  and  made  by  the  plaintiff 
That  said  Hathaway  knew  nothing  about  them  and  had  nothing 
to  do  with  them,  except  that,  at  the  request  of  the  plaintiff 
he  paid  the  money  and  received  the  deed,  as  above  stated.  Tha 
plaintiff  alone  took  charge  of  said  land,  except  as  is  here 
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inafter  stated,  and  directed  and  controlled  the  same  as  the 
o^^Tier  thereof.  That  said  Hathaway  did  Hot  interfere  there 
^ith,  and  that  it  was  a  matter  of  general  notoriety^  and  well 
and  publicly  understood,  that  said  plaintiff  had  become  the 
owner  of  said  premises;  that  about  the  time  of  making  the 
said  purchase  the  plaintiff  agreed  with  Joseph  Scott  ai^d  Theo- 
dore H.  Scribner  that  they  might  each  shue  in  the  same  to 
the  extent  of  the  one  third  part  of  said  premises,  they  paying 
the  consideration  therefor  to  said  Hathaway,  to  apply  in  the 
reduction  of  said  loan;  that  he  requested  said  Hathaway  to 
convey  to  them  the  portions  purchased  by  them ;  that  a  sur- 
vey was  made  of  said  land,  and  the  same  was  divided  into 
equal  parts,  and  tiie  said  Hathaway,  at  the  .request  of  plaintiff, 
and  in  fulfilment  of  his  agreement  with  Scott  and  Scribner, 
did,  by  deed  bearing  date  on  the  18th  of  October,  1865,  con- 
vey to  said  Scott  the  southerly  one  third  of  said  land,  so 
divided  as  aforesaid,  the  same  being  nine  hundred  and  thirty- 
four  and  sixty-seven  one-hundredths  acres,  more  or  less;  tiiat 
said  deed  was  duly  acknowledged  by  said  Hathaway,  and 
recorded  in  Alameda  Counly,  to  which  deed,  for  greater  cer- 
tainty, plaintiff  refers;  that  in  like  manner,  and  nt  plaintiff's 
request,  and  in  fulfilment  of  his  agreement  with  said  Scribner, 
said  Hathaway  did,  by  deed  bearing  date  December  15,  1855, 
convey  to  said  Scribner  the  one  third  part  of  said  land;  that 
on  such  partition  was  assigned  to  him,  the  same  being  also 
nine  hundred  and  thirty-four  and  sixty-seven  one-himdredths 
acres,  more  or  less;  that  said  deed  was  duly  acknowledged 
and  recorded  —  to  which  deed  plaintiff  refers ;  that  the  remain- 
ing nine  hundred  and  thirty-four  and  sixty-seven  one-hun- 
dredths acres  was  set  off  to  the  plaintiff  on  such  partition; 
that  the  same  was  in  two  parcels;  that  five  hundred  and 
thirtv-one  and  sixty-three  one-hundredths  acres  was  set  off  to 
the  plaintiff  from  the  northerly  end  of  said  tract,  and  was 
bounded  southerly  by  the  share  so  conveyed  to  Scribner  as 
aforesaid,  and  the  residue  of  one  third,  being  four  hundred  and 
three  and  fourteen  one-hundredths  acres,  was  set  off  to  the 
plaintiff  between  the  two  shares  that  were  conveyed  to  Scott 
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and  Scribner  as  aforesaid,  and  the  two  parcels  —  making 
together  nine  hundred  and  thirty-four  and  sixty-seven  one- 
hundredths  acres;  that  the  plaintiff  entered  into  possession 
thereof,  and  from  that  time  to  the  commencement  of  this 
action  has  cultivated,  occupied  and  enjoyed  by  himself  or  his 
tenants,  the  whole  of  the  said  northerly  parcel  of  five  hun- 
dred and  thirty-one  and  sixty-three  one-hundredths  acres,  and 
also  the  whole  of  the  said  four  hundred  and  three  and  fourteen 
one-hundredths  acres,  until  the  same  was  sold  by  him,  as  is 
hereinafter  stated.  The  said  plaintiff  furtiier  shows  that  the 
defendant,  Edmund  Y.  Hathaway,  is  the  brother  of  and  is  and 
for  many  years  has  been,  the  partner  in  business  of  the  said 
Charles  W.  Hathaway;  that  some  time  in. the  latter  part  of 
1856,  or  early  in  1857,  said  Charles  proposed  to  leave  the  State 
of  California  and  to  be  absent  for  a  considerable  time  in  the 
Eastern  States ;  that  he  stated  to  the  plaintiff  that  his  absence 
might  occasion  inconvenience,  in  consequence  of  the  title  to 
the  property  being  in  him,  and  that  to  obviate  the  same,  and 
to  put  it  in  a  situation  so  that  the  same  could  be  conveyed  to 
the  plaintiff  in  case  he  should  wish  to  pay  the  balance  of  said 
original  loan,  then  unpaid,  he  proposed  to  convey,  and  did 
convey  to  the  said  Edmund  V.  Hathaway,  the  said  two  par- 
cels of  land,  so  as  aforesaid  in  said  partition  assigned  to  the 
plaintiff;  that  the  deed  thereof  bears  date  on  the  ISlli  of 
November,  1856,  and  was, recorded  in  said  County  of  Alameda; 
that  said  Edmund  well  knew,  at  the  time  the  said  deed  was 
given,  that  the  title  to  said  land  was  held  by  his  brother  in 
trust  for  the  plaintiff;  that  no  consideration  was  paid  by  him 
to  said  Charles  therefor,  to  the  knowledge  or  belief  of  the 
plaintiff;  and  the  same  was  thenceforward  held  by  him  in  the 
same  manner,  as  it  had  before  been  held  by  the  said  Charlei 
W.  Hathaway,  and  the  plaintiff  remained  in  the  possesrion 
and  enjoyment  of  said  premises  in  the  same  manner  as  he  had 
been  before  said  deed  was  given. 

The  said  plaintiff  further  shows,  that  shortly  prior  to  the 
6th  of  Mardi,  1861,  he  sold  to  Calvin  Yalpy  the  southerly 
parcel  of  said  land,  so  as  aforesaid  assigned  to  him  on  the  diyi- 
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sion  of  the  said  piopertj^  containing  four  hundred  and  three 
and  fourteen  one^hundredths  acres.  That  such  sale  was  made 
bj  this  plaintiff  without  any  action  or  agency  therein  by  said 
defendants  or  either  of  them.  That  at  the  request  of  the  plain- 
tiff, said  Edmund  Y.  Hathaway  conveyed  the  same  to  said 
Valpy,  hy  deed  dated  March  5,  1861,  and  recorded  in  Alameda 
County,  to  which  the  said  plaintiff  refers. 

The  said  plaintiff  further  shows,  that  all  the  consideration 
for  the  said  sales  to  Scott,  Scribner  and  Valpy,  have  been 
receiyed  by  the  said  defendants,  or  "fay  one  of  them.  That  the 
same  amounts  to  much  more  than  the  ei^t  thousand  dollars 
originally  loaned.  That  in  addition  thereto,  one  Richard 
Threfal,  in  or  about  the  years  1860  and  1861,  paid  in  to  the 
defendants  for  account  of  plaintiff,  different  sums  of  money, 
amounting  in  the  aggregate  to  over  two  thousand  dollars. 
The  plaintiff  has  trusted  entirely  to  the  said  defendants  to  keep 
the  accounts  between  them,  and  that  he  is  therefore  unable  to 
state  the  precise  sums  that  they  have  received  from  the  said 
Scott,  Scribner,  Valpy  and  Threfal.  That  he  has  endeavored 
to  obtain  from  them  a  statement  of  said  accounts,  but  has 
been  unable  to  do  so,  but  he  believes  and  charges  the  truth  to 
be  that  they  have  been  fully  repaid  the  loan  so  made  to  him  as 
aforesaid,  and  that  the  said  account,  if  properly  and  justly 
made  up,  would  show  a  lai^  balance  in  his  favor. 

The  said  plaintiff  further  shows  that  the  title  to  the  remain- 
ing five  himdred  and  thirty-one  and  sixty-three  one-hundredths 
acres  yet  remains  in  the  said  defendants  or  one  of  them. 
That  this  plaintiff  is  yet  in  the  full  possession  thereof,  and  that 
the  following  is  a  full  aescription  thereof  according  to  the 
survey  made  at  the  time  said  land  was  divided  as  hereinbefore 
ftatecL     [Description  omitted.] 

That  the  said  plaintiff  further  shows  that  until  within  a  few 
months  he  had  well  hoped  that  the  defendants  would  give  him 
a  statement  of  said  account,  and  would  convey  to  him  the  said 
five  hundred  and  thirty-one  and  sixty- three  one-hundredth  s 
acres,  as  in  justice  and  right  they  ought  to  do.  That  he  has 
requested  to  have  said  account  and  to  have  said  five  hundred 
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and  thirty-one  and  siztj-three  one-hundredths  acres  oonvejed 
to  him,  and  has  offered  and  is  now  ready,  in  case  the  said  ac- 
county  when  correctly  made,  shall  show  that  any  sum  what- 
ever is  due  from  him  to  the  defendants  or  either  of  them,  upon 
the  said  loan  for  which  the  said  land  was  conveyed  as  security 
as  aforesaid,  to  pay  the  same.  That  said  acooimt  has  not  been 
furnished  him,  and  they  have  required  from  him  the  payment 
of  the  sum  of  fifteen  thousand  dollars  as  a  condition  precedent 
to  the  conveyance  of  said  property  to  him.  That  no  such 
sum,  and  as  he  is  advised  and  believes  no  sums  whatever 
remain  impaid  of  said  loan,  or  is  due  from  him  to  the  defend- 
ants or  either  of  them.  That  the  said  claim  and  the  refusal  to 
convey  without  the  payment  thereof,  are  inequitable  and 
unjust,  and  a  violation  of  the  trust  under  which  said  land  was 
conveyed  to  defendants  as  above  stated.  That  said  land  has 
now  become  of  the  value  of  fifteen  thousand  dollars  and 
upwards,  and  that  said  Edmund  V.  Hathaway,  as  plaintiff  is 
informed  and  believes,  has  recently  declared  his  intention  to 
move  on  to  the  said  land  and  to  take  possession  thereof,  and 
thus  to  exclude  this  plaintiff  therefrom,  and  has  pretended 
that  the  same  belongs  to  him  and  that  plaintiff  has  no  ri^t 
to  the  same,  and  that  plaintiff  is  fearful  that  he  will  attempt 
to  deprive  him  of  his  interest  in  the  said  property  unless  pre- 
vented by  the  interposition  of  this  Court. 

Wherefore  the  said  plaintiff  demands  for  relief  in  this  action : 
First — That  an  account  may  be  taken  of  said  loan,  and  of 
the  sums  that  have  been  received  by  the  said  defendants  or 
either  of  them,  from  or  on  account  of  the  said  land,  and  par- 
ticularly of  the  sums  that  have  been  received  from  the  said 
Scott,  Scribner,  Valpy  and  Threfal,  or  any  or  either  of  them, 
and  the  balance  thereof,  and  to  whom  the  same  is  due  may  be 
ascertained  and  declared. 

Second  —  That  the  said  defendants  and  each  of  them  may  be 
decreed  to  convey  the  said  five  hundred  and  thirty-one  and 
sixty-three  one-hxmdredths  acres  of  land  by  a  good  and  suffi- 
cient deed  to  the  plaintiff,  free  and  clear  from  any  liens  or 
incumbrances  thereon,  if  any  tnch  there  be,  that  have  beeii 
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1  or  permitted  by  them,  or  either  of  them.     In  case  it 

be  ascertained  that  any  part  of  such  loan  ie  yet  due  or 

i  by  the  plaintiff,  such  conveyance  to  be  conditioned 

the  payment  thereof  by  the  plaintiff.     If  the  same  shall 

md  to  have  been  paid  in  full,  then  such  decree  to  be 

te. 

rd  —  That  any  balance  found  due  the  plaintiff  upon  such 

iting  may  be  ordered  to  be  paid'  to  him,  and  that  he  may 

judgment  therefor  against  the  said  defendants,  or  either 

m,  as  shall  be  just 

LTth  —  That  he  may  have  such  other  or  further  decree  or 

herein  as  shall  be  agreeable  to  equity,  with  costs. 

I  defendants  answered  severally,  denying  all  the  allega- 

Df  the  complaint,  though  they  admit  the  plaintiff  to  be 

session  of  about  twenty  acres  in  the  northeast  portion  of 

let 

further  and  separate  answer  the  defendants  allege  that 
irchase  from  Higuera  and  wife  was  made  by  Charles  W. 
way  for  eight  thousand  dollars,  and  that  the  purchase 
'  was  paid  by  him.  That  at  the  date  of  the  purchase, 
^r  a  long  time  prior  thereto,  the  plaintiff  and  his  brother, 
m  W.  Millard,  were  jointly  indebted  to  said  Hathaway 
sum  of  seven  thousand  five  hundred  dollars  cash  advances, 
bat  he  thereafter,  at  the  request  of  the  two  brothers, 
I  with  them  verbally,  but  without  consideration,  that 
ver  they  paid  him  what  they  owed  him  (seven  thousand 
mdred  dollars,)  and  also  one  third  of  the  purchase  money 

land  paid  Higuera,  and  also  any  further  advances  which 
[athaway  might  thereafter  make  to  the  said  Millards,  with 
St  on  said  several  sums  at  the  rate  of  two  per  cent  per 
I,  payable  monthly,  and  if  not  so  paid  then  to  compound, 
le  would  convey  to  them  one  third  of  the  premises  in 
>versy.  That  at  the  same  time  said  Hathaway  agreed 
ily  with  Scott  and  Scribner  to  convey  to  them  certain 
ns  of  the  premises,  amounting  to  about  two  thirds 
>f,  upon  payment  of  a  certain  stipulated  price  therefor, 
bat  said  Hathaway,  upon  payment  of  the  price  so  agreed 
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upon,  duly  conveyed  such  portions  to  said  Seribner  and  Scott ; 
but  no  agreement  was  ever  had  between  plaintiff  and  said 
Hathaway  that  the  sums  of  money  so  received  should  be  applied 
in  the  reduction  of  the  joint  indebtedness  of  the  Millards  to 
him  or  towards  the  purchase  price  of  said  lands.  That  the 
Millards  were  let  into  possession  of  about  one  third  of  the 
premises  upon  a  verbal  agreement  that  they  should  pay  said 
Hathaway  interest  upon  the  amount  of  said  indebtedness 
(seven  thousand  five  hundred  dollars,)  and  upon  one  third  of 
the  sum  of  eight  thousand  dollars,  and  upon  further  advances 
in  manner  aforesaid.  That  the  Millards  continued  to  occupy 
under  said  agreement  That  on  the  18th  of  November,  1856, 
said  C.  W.  Hathaway  conveyed  said  lands  to  said  E*  V.  Hath- 
away for  ten  thousand  dollars  paid,  less  what  had  been  previ- 
ously deeded  to  Scott  and  Seribner.  That  between  the  time 
of  said  verbal  agreement  and  the  conveyance  to  E.  V.  Hatha- 
way, said  C.  W.  Hathaway  advanced  large  sums  to  the  Millards 
and  sold  and  delivered  to  them  large  amounts  of  goods,  wares 
and  merchandise,  and  at  the  time  of  the  conveyance  by  C.  W. 
to  said  E.  V.  Hathaway,  the  former  assigned  to  the  latter  all 
the  indebtedness  due  from  the  said  Millards  to  the  said  assignor. 
That  in  Jannary,  1860,  Stephen  W.  Millard  removed  to  Pajaro, 
and  that  the  plaintiff  at  the  same  time  abandoned  all  of  the 
premises  in  controversy,  except  an  orchard  and  a  vineyard, 
containing  about  twenty  acres,  in  the  northeastern  part  of 
said  tract  That  immediately  thereupon  the  said  K  V.  Hath- 
away leased  the  whole  of  the  premises,  except  said  twenty 
acres,  to  divers  persons,  and  from  year  to  year  has  leased  the 
same,  and  collected  and  received  the  rents  therefor.  That  the 
plaintiff  herein  continued  in  the  occupation  of  said  twenty 
acres  until  August,  1861,  when  he  delivered  the  same  to  said 
E.  V.  Hathaway,  and  removed  to  Pajaro  also,  where  he  con- 
tinued to  reside  until  about  the  commencement  of  this  action, 
when  he  returned  and  took  forcible  and  unlawful  possession 
from  defendant,  E.  V.  Hathaway,  of  said  twenty  acres.  That 
at  the  time  plaintiff  removed  to  Pajaro  an  account  was  staled, 
in  the  premises,   between  him  and  said  K   Y.  Hathaway, 
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there  was  found  due  said  Hathaway  the  sum  of  forty- 
jsand  six  hundred  and  eighty-seven  dollars  and  twelve 
en  thousand  dollars  whereof  were  cancelled  by  him, 

consideration  thereof  the  plaintiff  released  the  said 
ay  from  the  aforesaid  verbal  agreement  with  C.  W. 
ay,  and  of  and  from  1.II  claim,  or  right,  title,  or  inter- 
aid  lands;  that  the  sale  to  Valpy  was  made  by  E.  V. 
ay  alone,  and  that  the  lands  rented  to  Threfal  were  so 
m  his  behalf;  that  while  said  plaintiff  was  upon  said 
3  the  defendants  forwarded  to  him  monthly  accounts, 
irere  received  by  plaintiff  and  not  objected  to  by  him, 
t  they  showed  the  aforesaid  balance  due  to  tho  said  ^ 
'athaway. 

rther  answer,  the  defendants  submit  that  the  complaint 
trust  created  by  parol  only. 

again,  they  allege  that  the  agreement  set  out  in  the 
nt  was  but  a  parol  agreement  for  the  sale  of  lands,  and 
that  reason,  null  andT  void.  And  they  also  plead  that 
lan  four  years  have  elapsed  since  the  making  of  the 
int,  and  since  any  cause  of  action  accrued  thereon, 
irial  was  by  the  Court  The  finding  was  for  the  plain- 
ill  the  issues,  and  judgment  was  duly  entered  thereon, 
peal  is  from  the  judgment  and  from  an  order  denying 
nts'  motion  for  a  new  trial. 

—  As  to  the  appeal  from  the  judgment,  it  must  be  deter- 
apon  the  judgment  roll  alone,  and  as  no  errors  therein 
Jen  either  assigned  in  the  record  or  suggested  in  the 
at,  we  must  consider  the  judgment  as  free  from  objec- 

id  —  As  to  the  appeal  from  the  order  overruling  appel- 
lotion  for  a  new  trial. 

:>unsel  for  respondent  insist  that  the  document  contained 
transcript  purporting  to  be  a  statement  on  new  trial, 
be  recognized  by  us;  and  the  first  reason  assigned  is, 
e  statement  and  the  exhibits  annexed  thereto,  do  not 
or  purport  to  have  been  filed  in  the  Court  below. 
statement  on  new  trial  was  duly  settled  by  the  Judge, 
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and  the  clerk  certifies  that  the  statement  was  filed^  without 
however^  stating  the  time  when.  But  the  respondent  is  pre 
eluded  from  saying  that  the  statement  was  not  filed  in  time 
for  it  appears  by  the  order  denying  the  motion  for  new  tria 
that  ''  the  motion  was  submitted  upon  the  foregoing  statement 
and  affidavits  by  consent  of  the  respective  attorneys  herein.' 
(Reynolds  v.  Harris,  14  CaL  667;  Dickinson  v.  Van  Ham,  1 
CaL  207.) 

It  is  further  insisted  that  the  transcript  fails  to  show  an^ 
order  overruling  the  motion  for  a  new  trial.  This  objection  i 
also  foimded  upon  a  misappr^ension^of  the  effect  of  the  derk'i 
certificate  to  the  transcript 

It  is  further  insisted  that  the  notice  of  intention  to  move  fa 
a  new  trial  does  not  appear  ever  to  have  been  filed  or  served 
•This  objection  is  met  by  the  facts  referred  to  in  our  answer  t 
the  first  objection. 

2.  The  motion  for  new  trial,  as  appears  by  the  statement 
was  made  upon  the  ground:  First,  of  irr^ularity  in  the  pro 
ceedings;  Second,  accident  and  surprise;  Third,  newly  dis 
covered  evidence;  Fourth,  insufficiency  of  the  evidence  t 
justify  the  findings,  and  that  they  are  against  law;  Fifth 
errors  of  law  occurring  at  the  trial  and  excepted  to  by  th 
defendants.  Under  each  of  the  last  two  heads,  there  is  a  speci 
fication  of  grounds,  as  required  by  the  Act  of  1864,  and  t 
them,  or  rather  to  such  of  them  as  counsel  have  relied  upoi 
in  argument,  our  attention  will  be  exclusively  confined. 

There  are  three  questions  raised  by  the  appellants  wfaicl 
relate  to  the  case  made  by  the  plaintiff  at  the  trial:  First  — 
What  kind  of  trust  did  the  plaintiff's  evidence  tend  to  prove 
Second  —  Is  the  trust  found  by  the  Court  identical  with  th^ 
one  declared  on  and  with  the  one  which  the  evidence  tende< 
to  prove?  Third — Was  that  trust,  and  the  fact  that  th 
plaintiff  had  discharged  all  his  obligations  under  it  so  as  t< 
entitle  himself  to  a  deed,  found  upon  legal  and  sufficient  evi 
dencet 

The  relation  of  trustee  may  be  constituted  not  only  by  th( 
express  declaratioii  of  the  parties  but  also  by  implication  o 
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Ttion  of  law.  frusta  of  this  description  are  either  im- 
ir  presumed,  from  the  supposed  intention  of  the  par- 
d  the  nature  of  the  transaction;  when  they  are  known 
ulting  trusts ;"  or  they  are  raised  independently  of  any 
tention,  and  forced  on  the  oonsdence  of  the  trustee  by 
le  construction,  and  the  operaticm  of  law;  and  such 
tinguished  as  "constructive  trusts.^  (Sto.  Eq.  Juris., 
195.)  These  trusts  are  expressly  exempted  from  the 
m  of  the  Statute  of  Frauds.  (Wood's  Dig.,  p.  106, 
)  It  is  well  settled  as  a  g^ieral  rule  that  when  upon  a 
le  of  property  the  conveyance  of  the  legal  estate  is  taken 
name  of  one  person,  whilp  the  consideration  is  given 

by  another,  a  resulting  or  presumptive  trust  immedi- 
-ises  by  virtue  of  the  transaction,  and  the  person  named 
onveyanoe  will  be  a  trustee  for  the  party  from  whom  the 
ration  proceeds. 

complaint  allies,  as  the  foundation  of  the  trust  upon 
iie  plaintiff  relies,  that  in  the  year  1855  he  contracted 
jguera  for  the  land  in  controversy  for  eight  thousand 
;  that  C.  W.  Hathaway,  on  being  applied  to,  agreed 

the  plaintiff  the  money  to  enable  him  to  complete  the 
le;  that  Hathaway,  "at  plaintiff's  request,  paid  the 
''  and  by  agreement  took  a  conveyance  from  Higuera 
elf,  "  as  security  for  the  sum  so  loaned.''  The  evidence 
plaintiff  tended  to  prove  the  purchase  as  alleged  —  the 
t  of  loan  allied  —  that  the  money  was  counted  out  by 
ray  to  one  Smith,  who  had  acted  in  the  purchase  from 
a  as  the  agent  of  both  parties,  and  that  Don  Diego 

"who  had  received  the  money  from  plaintiff,  Scribner 
ott,"  jointly  interested  in  the  purchase  and  loan,  paid 
e  vendor  in  the  presence  of  Smith,  Scribner  and  Scott. 
e  is  no  substantial  variance  between  the  evidence  and 
iplaint  The  allegation  is  that  the  money  was  "  loaned  " 
itiff,  which  imports  that  the  contract  to  loan  was  fully 
d  by  a  delivery,  in  legal  effect,  of  the  money  by  Hath- 
»  the  plaintiff ;  and  the  subsequent  averment  that  Hath- 
'paid  the  money  to  Higuera  at  plaintiff's  request,"  is 
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but  an  averment  that  after  the  relation  of  debtor  and  ereditoi 
had  been  established  between  the  two,  or  contemporaneouslj 
therewith,  that  Hathaway  performed  the  mere  manual  service 
of  delivering  the  money  to  the  vendor.  Passing  the  qiiestdor 
of  variance,  the  facts  of  the  transaction  which  the  plaintiffs 
testimony  tended  to  prove,  were  a  loan  of  eight  thousand  dol- 
lars, consummated  by  a  formal  delivery  of  the  money  by  the 
lender  to  the  borrower,  and  a  payment  by  him  to  tho  vendoi 
of  the  land,  he  conveying  the  land  to  the  lender  of  the  monej 
as  security  for  the  payment  of  the  loan.  These  facts  beinj 
i:>sum^d,  or  given,  a  trust  resulted  at  once  in  favor  of  the 
plaintiff  by  implication  of  law,  to  be  executed  according  U 
•  ,  the  stipulation  of  the  parties.  The  evidence  of  Hie  plaintif 
went  to  the  very  facts  upon  which  that  class  of  trusts  is  raised 
We  do  not  think  it  important  to  examine  the  question  at  lengd 
upon  authority,  for  upon  tie  proofs  of  the  plaintiff  the  case  is 
plainly  one  of  implied  trust  upon  principle.  In  support  oi 
our  conclusion,  however,  we  cite  Boyd  v.  McLean  et  ux.  1  John 
ij  Ch.  682.     The  facts  of  that  case  are,  substantially,  the  fact 

I  of  this,  and  there  is  a  like  resemblance  between  liis  and  th< 

case  of  Page  v.  Page,  8  N.  BL  187,  and  of  Cameron  v.  Ward 
8  Geo.  245. 

We  further  consider  that  the  findings  follow  the  issue 
raised  upon  the  complaint,  and  as  a  demurrer  would  not  lie  U 
the  one,  so  judgment  could  not  be  arrested  upon  the  other 
It  is  urged  that  the  findings  contradict  each  other  as  to  whos< 
money  paid  for  the  land.  The  findings  are  not  irreconcilable 
with  each  other  on  that  point  It  is  true  that  the  third  find 
ing  states  that  Hathaway  paid  the  money  to  Higuera,  ?till,  i 
is  further  found  that  it  was  after  the  eight  thousand  dollan 
had  been  "loaned"  by  Hathaway  to  the  plaintiff  on  th< 
security  of  the  title.  It  is  of  no  consequence,  in  our  judg 
ment,  who  paid  —  or,  rather,  who  "paid  over"  the  money  t< 
Higuera  —  so  that  the  relation  of  lender  and  borrower  arose 
between  Hathaway  and  the  plaintiff  before  the  payment,  o] 
CO  instanti  it  was  made.  The  findings  of  a  Court  cannot  be 
altogether  detached  from   each  other,   and  considered   piece 
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If  a  particular  finding  be  doubtful  or  obscure,  reference 
)  had  to  the  context  for  the  purpose  of  ascertaining  the 
waning. 

further  urged  that  the  finding  of  the  trust  was  against 
ad,  first,  for  the  reason  that  the  finding  was  upon  parol 
»;  and,  second,  for  the  reason  that  it  is  against  written 
«  introduced,  by  which  the  plaintiflF  is  estopped. 

question  of  whether  the  facts  of  an  implied  trust  can 
red  by  parol,  requires  no  discussion, 
written  document  referred  to  was  executed  on  the  same 
the  deed  from  Higuera  to  Hathaway,  and  is  as  follows : 

"  Saw  Fbanoisoo,  August  25,  1855. 
bereas,  Charles  W.  Hathaway  has  paid  the  sum  of  eight 
id  dollars  for  the  purchase  of  a  piece  of  land,  situated 
neda  County,  and  the  satisfaction  of  a  mortgage  thereon, 
ad  being  known  as  the  Augua  Caliente  Rancho,  and  has 
kI  our  draft  in  favor  of  Henry  C.  Smith  for  five  hundred 
f  said  purchase,  payment  and  acceptance  being  for  the 
t  of  the  undersigned,  T.  H.  Scribner,  Joseph  Scott  and 
Millard,  jointly  and  severally  interested  one  third  each ; 
herefore,  we  T.  H.  Scribner,  Joseph  Scott  and  T.  W. 
1,  hereby  agree  to  repay  to  the  said  Charles  W.  Hatha- 
le  above  named  sums  of  eight  thousand  dollars  and  five 
d  dollars,  with  interest  at  the  rate  of  three  per  cent  per 
until  paid,  together  with  any  expense  he  may  incur  in 
tter  of  this  aforesaid  purchase,  and  do  also  warrant  and 
Ay  agree  to  defend  him  and  save  him  harmless  from  any 
.  suits,  claims  and  demands,  of  whatever  name  or  nature, 
igainst  the  said  property  or  made  against  him  in  conse- 
of  this  purchase  as  aforesaid. 

"  Joseph  Scott, 
''t.  h.  scribnek, 

*'T.    W.    MlIXABD." 


aiy  ill 


!  said,  in  the  first  place,  that  the  payment  of  the  money 
thaway  is  established  as  a  fact  by  this  paper.    The  pur 
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port  of  the  document  is  that  the  money  was  paid  by  Hatha- 
way for  and  on  accoimt  of  the  persons  who  signed  it,  and  whc 
bind  themselves  to  pay  interest  on  the  money  until  they  slial] 
have  repaid  the  amount.  These  facts  cannot  be  reconciled 
with  the  hypothesis  that  Hathaway  bought  and  paid  for  the 
lands  on  his  own  account,  and  with  a  view  to  a  resale  to  the 
plaintiff.  The  agreement  to  repay,  and  to  repay  with  interest, 
is  decisive  that  plaintiff  and  Hathaway,  by  the  advance  of  the 
money,  were,  in  their  understanding  of  the  matter,  brought 
presently  into  the  relation  of  creditor  and  debtor.  (Hickox  v. 
Lowe,  10  CaL  197.)  Nor  is  the  fact  that  the  deed  from 
Higuera  to  Hathaway  recites  that  the  purchase  money  wa^ 
paid  by  Hathaway  conclusive  upon  the  question.  The  recital 
may  be  explained  or  contradicted  by  paroL  The  point  ha« 
heretofore  been  greatly  controverted,  but  it  is  now  settled  by 
a  weight  of  authority  that  at  once  precludes  us  from  regarding 
the  question  bs  an  open  one,  and  relieves  us  from  the  necessity 
of  doing  anything  more  than  referring  to  an  accredited  text 
book  in  wUch  the  oases  are  collected.  (Hill  on  Trustees, 
130-133.) 

But  it  is  further  contended  that  the  facts  of  the  trust  allied 
were  found  upon  insufficient  evidence,  even  if  the  whole  of  the 
evidence  should  be  assumed  or  be  admitted  to  be  lawful. 

In  a  case  like  the  present  the  party  alleging  the  implied 
trust  must  prove  clearly  that  the  purchase  money  belonged  to 
him ;  and  if  the  evidence  is  merely  parol  it  will  be  received 
with  great  caution,  and  the  Court  will  look  anxiously  for  some 
corroborating  circumstances  to  support  it.  (Levich  v.  Levich, 
10  Ves.  517.)  We  are  not  prepared  to  say  that  the  finding  of 
the  Court  here,  does  not  rest  on  a  basis  of  proof  as  broad  as 
the  rule  contemplates.  The  fact  that  the  land  was  paid  for 
with  money  loaned  by  Hathaway  to  the  plaintiff  for  that  pur- 
pose was  the  governing  question  to  be  investigated;  and  the 
particular  manner  in  which  the  money  was  manipulated,  was, 
comparatively,  of  little  concern.  On  the  main  question  as 
thus  stated,  there  was,  on  the  one  hand,  the  recital  in  the  deed 
of  Higuera  that  the  money  had  been  paid  by  Hathawi^^ 
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8  therein^  and  on  the  other  it  was  confronted  by  the  tes- 
r  of  Millard,  Scott,  Smith,  Higuera,  Davis,  Beard  and 
itten  contract  of  August  26th,  already  copied  into  this 
1,  showing  that  the  land  was  paid  for  with  money  bor- 
by  the  plaintiff  of  Hathaway,  resulting  in  establishing 
lation  of  creditor  and  debtor  between  them.  It  is  not 
irpose  to  argue  this  point  at  length  upon  the  evidence, 
was  other  evidence  introduced  by  the  parties  respeo- 
which  bore  with  greater  or,  less  directness  and  force 
he  question.  We  have  examined  the  whole  of  it,  and 
light  thrown  upon  it  by  the.  searching  analysis  to  which 
[  on  both  sides  have  subjected  it,  and  we  are  satisfied 
le  rule  of  evidence  before  stated,  was  not  overlooked 
sregarded  by  the  Court  in  the  conclusion  to  which  it 
viz:  that,  to  a  legal  intent,  the  plaintiff  and  the  plain- 
Loney  paid  for  the  land. 

it  is  further  contended  on  the  part  of  the  appellants, 
'  the  purchase  money  was  in  fact  paid  by  the  plaintiff, 
»uld  be  iio  trust  by  implication  as  against  Hathaway, 
)  reason  that  it  was  expressly  stipulated  that  that  which 
Id  otherwise  have  been  Hathaway^s  duty  to  do  on  de- 
—  convey  the  land  to  the  plaintiff — might  be  deferred 
i,  as  matter  of  right,  imtil  his  loan  should  be  repaid.  In 
t  of  this  position  counsel  cite  the  maxim  Expressum 
$8sare  tacitvm.  The  principle  contended  for  seems  to  be 
le  law  will  not  imply  at  all  if  parties  presume  to  nar- 
j  implication  by  stipulation ;  but  the  maxim  relied  upon 
ites  no  such  doctrine  as  that.  In  strictness,  all  that 
ained  to  the  case  of  the  plaintiff,  was  to  show  that  he 
he  purchase  money.  That  fact  being  established,  the 
ould  imply  a  trust,  to  be  executed  by  a  conveyance  to 
neficiary  on  request  As  against  this  conclusion  the ' 
ants  allege,  or,  what  amounts  to  the  same  thing,  the 
ffs  admit,  that  it  was  expressly  stipulated  that  the  exe- 
of  the  trust  should  be  postponed  for  the  benefit  of  the 
)  until  a  certain  event  should  happen ;  and  the  argument 
;  the  oontrolling  fact  that  the  purchase  money  was  paid 
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by  the  plaintiff,  was  thereby  at  once  divested  of  all  significance, 
and  became  so  utterly  obsolete,  that  after  the  event  stipulated 
had  transpired,  the  fact  that  the  plaintiff  paid  the  purchase 
money,  could  Jiot  be  brought  forward  and  put  to  use-  The 
difficulty,  however,  if  there  bejone,  is  overcome  by  Page  v. 
Page,  8  N.IS.  187;  Boyd  v.  McLean,  1  John.  Ch.  582;  Camr 
eron  v.  Ward,  8  Geo.  245,  and  by  the  maxim  Expressum  facU 
cessare  taciturn  in  the  true  reading  of  it.  (Broom's  Maxims, 
p.  414.)  There  is  nothing  in  the  stipulation  going  to  the 
"  creation "  of  the  trust,  and  the  loan  named  in  it  having  been 
repaid,  the 'case  stands  as  though  the  stipulation  had  never 
been  made. 

The  questions  remaining  to  be  considered  relate  to  the  case 
made  for  the  defense. 

It  is  alleged  in  the  answer  that  after  the  conveyance  by  C. 
W.  to  E.  V.  Hathaway,  the  plaintiff  "  released  and  disdiarged 
him  (E.  V.  Hathaway)  from  all  claim,  right,  title  in  and  to 
said  described .  landsl^'  This  defense  presupposes  that  the 
trust  laid  in  the  complaint  once  existed,  and  6eeks  to  avoid  it 
on  the  ground  of  the  new  matter  stated.  The  burden  of 
proving  the  defense  was  with  the  party  alleging  it  Tiie 
Court  has  ioxmd  against  the  all^ation  directly,  and  when 
specially  moved  to  amend. its  conclusions  of  fact  by  finding 
that  the  release  was  at  least  proved  by  parol,  the  motion  was 
denied.  We  have  attentively  examined  the  parol  proofs  a^ 
they  stand  related  to  the  question.  Parol  evidence  was  freely 
introduced  on  both  sides,  and  we  are  satisfied  that  the  prepon- 
derance is  with  the  result  that  the  Court  arrived  at.  But  If 
the  Court  refused  to  find  the  release  or  discharge  alleged  on 
the  ground  that  the  fact  could  be  proved  by  written  evidence 
only,  as  is  claimed  by  the  appellants,  still  we  consider  that  the 
'  Court  did  not  in  that  particular  mistake  the  law.  As  already 
remarked,  the  defense  went  upon  the  supposal  that  the  plain- 
tiff had  originally  an  equitable  estate  in  the  land,  but  main- 
tained that  the  estate  had  become  extinct  by  release  or  sur- 
render to  the  holder  of  the  legal  title.  A  release  is  not  ^'by 
act  or  operation  of  law,"  but  by  the  act  of  the  party  releasing, 
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lerefore  the  act  can  be  proved  only  "by  a  deed  or  com 
5e  in  writing,  subscribed  by  the  party  creating^  granting, 
ing,  surrendering  or  declaring  the  same,  or  by  his  lawful 
thereunto  authorized  by  writing.''  (Wood's  Dig.  106. 
;  107,  Sec-  21;  108,  Sec  26.)  It  is  to  be  observed  thai 
int  of  the  defendants'  averment  was  not  that  the  charao* 

the  event  upon  the  happening  of  which  the  obligation 

trustee  to  convey  was  originally  to  mature,  had  been 
I  or  shifted;  for  that  might  well  have  been,  and  the 
ble  estate  surv>e,  but  that  the  estate  itself  had 
[estroyed. 

plea  of  the  Statute  of  Limitations  raised  the  question 
nr  more  than  four  years  had  elapsed  since  the  plaintiff's 
>f  action  accrued  and  before  the  suit  was  brought.  By 
signment  of  the  debt,  incurred  by  reason  of  the  loan, 
r  the  conveyance  of  the  land  by  C.  W.  to  E.  V.  Hatha- 
irho  took  with  notice,  the  latter  was  placed  in  the  shoes 

assignor  and  grantor.  The  rights  of  the  plaintiff  were 
r  increased  nor  diminished  by  reason  of  the  transfer.  If 
insf er  had  not  been  made,  the  plaintiff  could  have  had  no 
)f  action  against  0.  W.  Hathaway  until  after  repayment 
borrowed  money,  and  the  same  is  true  as  to  his  assignee, 
ebt  incurred  by  the  loan  was  not  fully  paid  off  until 
8t  of  March,  1861,  and  the  action  was  commenced  Jan- 
9,  1863.  To  this  it  may  be  added,  that  there  was 
ce  in  the  case  tending  to  prove  that  E.  Y.  Hathaway 
ized  the  trust  in  repeated  instances  in  1860-'61,  and 
8  never  disavowed  it  until  after  the  debt  had  been  fully 
Liished.  As  to  the  possession  of  the  land,  tJbe  t^idency 
evidence  was  that  it  had  been  in  Millard  or  his  tenants 
[855. 

to  the  objection  that  all  of  the  plaintiff's  interest  in  the 
1  trust  had  passed  to  his  assignee  in  insolvency  before 
^tion  was  commenced,  it  is  sufficient  to  say  that  in  the 
sation  of  grounds  to  be  relied  on  in  support  of  the 
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motion  for  new  trial^  the  point  is  not  made^  and  therefore  il 
cannot  be  considered. 
Judgment  affirmed* 

By  the  Court,  Shafter,  J,  on  petition  for  rehearing. 

It  is  insisted  that  the  decision  is  opposed  to  Cunmngham  ▼. 
Hawkins,  24  Cal.  406,  so  far  as  the  defense  of  the  Statute  oi 
Limitations  is  concerned.  It  was  held  in  that  case  that  the 
mortgagor,  after  the  lapse  of  four  years,  lost  the  right  to  paj 
or  tender  the  mortgage  debt  in  exoneration  of  the  land  mort 
gaged.  But  it  does  not  follow  from  that,  that  a  mortgagee 
loses  either  the  power  or  right  to  accept  payment  of  the  debt 
after  the  statute  has  run  upon  it;  and  should  he  do  so,  then^ 
the  debt  being  extinguished  b^  the  payment^  the  land  would 
be  disencumbered  by  the  direct  force  of  the  fact,  and  no  bil 
to  redeem  would  be  either  necessary  or  possible.  In  this  case 
it  may  be  admitted  that  Hathaway  could  not  have  compelled 
a  repayment  of  the  borrowed  money  after  the  four  years  had 
run,  and  that  after  that  date  the  plaintiff  had  no  power  tc 
make  an  effective  tender.  But  the  defendant  was  at  liberty  tc 
accept  payment  in  full,  and  having  chosen  to  do  so,  he  cannol 
relieve  himself  of  liability  to  execute  the  trust  according  tc 
its  terms,  on  the  ground  that  he  might  have  refused  to  take 
the  money.  By  force  of  the  stipulation  of  August  25,  1866, 
no  action  could  accrue  to  the  plaintiff  to  compel  a  conveyance 
until  the  whole  of  the  borrowed  money  had  been  repaid.  Af  tei 
the  lapse  of  four  years  it  rested  with  Hathaway  to  say  whethei 
that  event  should  ever  happen  or  not  By  his  own  voluntary 
action  he  allowed  it  to  happen,  and  then,  for  the  first  time 
Millard  was  clothed  with  a  right  of  action  against  hiuL  Thif 
is  an  answer  to  the  objection  that  Hathaway  never  promised 
in  writing  to  execute  the  trust  No  written  renewal  is  neces- 
sary to  save  a  claim  from  the  bar  of  the  statute,  in  case 
the  statute  has  not  run  upon  it  at  the  time  when  an  action  h 
brought  to  enforce  it 

We  have  not  overlooked  the  point  made  for  ihe  appellant^ 
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1  W.  Hathaway  by  conveying  to  E.  V.  Hathaway  ""''  as- 
i  a  right  in  himself  adverse  to  his  cestui  que  trust,  aild 
he  latter  came  in  as  a  stranger  asserting  a  right  in  hilfi- 
dso  adverse  in  its  character."  The  proposition  was  fully 
leredy  and  was  replied  to,  not  directly,  to  be  snre,  bnt  by 
Lcing  another  proposition  presenting  the  law  of  the  facts 
.  as  understood  by  us.  In  the  pressute  of  business  we 
find  it  necessaiy  to  meet  views  presented  by  counsel  by 
5  a  direct  exposition  of  our  own. 

the  expression  "that  the  tendency  of  the  evidence  was 
he  possession  of  the  land  had  been  in  Millard  or  his  ten- 
dnce  1855,"  we  would  be  understood  to  mean  that  thete 
evidence  in  the  case  tending  to  prove  the  fact,  and  that 
uld  not  readjudge  the  question  upon  the  testimony.  B«it 
►  not  consider  that  it  is  a  matter  of  any  moment  wheth(*v 
.  Hathaway  was  or  was  not  in  possession  after  the  con- 
ce  of  the  land  and  the  assignment  of  the  debt  to  him,  for 
is  no  plea  that  E.  V.  Hathaway  had  been  in  adverse  pofr- 
Q  of  the  land  for  five  years.  *' 

is  urged  that  '^  a  pa|*ol  discharge  of  a  written  contract  is 
ible  in  equity  to  repel  a  claim  upon  that  coiitract."  We 
not  time  to  enter  upon  a  critical  examinatiou  of  the  au- 
ies  bearing  upon  that  question;  nor  do  we  consider  it 
material  to  do  so.  In  the  first  place,  we  are  not  dealing 
a  contract  "within  the  Statute  of  Frauds,"  but  with  a 
confessedly  without  it;  and,  in  the  second  place,  our 
e  expressly  provides  that  the  trusts  to  which  it  belongs 
e  surrendered  «iiily  by  act  and  operation  of  law,  or  by 
signed  by  the  party,  or  by  his  agent  thereunto  A\x\j 
rized  in  writing.  This  provision,  in  our  judgment,  settles 
lestion* 

3  CSourt  below  has  found  directly,  that  the  borrowed 
f  had  all  been  repaid  with  interest  at  the  rate  of  three 
ent  per  month,  as  stipulated  in  the  contract  of  loan. 
I  was  a  conflict  of  evidence  upon  the  point,  and  we  are 
ed  with  the  result  at  which  the  Court  arrived ;  and  if  we  • 
not  entirely  satisfied  with  it,  we  could  not,  as  the  bar  is 
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fuUy  advised,  readjudge  the  question  upon  the  testimony. 
In  a  large  proportion  of  the  cases  that  come  to  this  Court,  we 
are  invited  and  urged  to  reverse  judgments  on  the  ground  that 
the  conclusions  of  fact  arrived  at  are  not  justified  by  the  evi- 
dence; but  under  the  settled  practice  of  this  Court,  sucL 
attempts  must  always  prove  abortive,  except  in  extreme  cases. 

In  the  opinion  delivered,  we  said  nothing  about  the  newly 
discovered  evidence  as  a  ground  of  new  trial,  for  the  reasoii 
that  the  (Counsel  of  the  appellants  made  no  allusion  to  it  in 
either  of  their  briefs.  In  the  first  place  it  is  admitted  in  both 
answers,  in  effect,  that  the  eight  thousand  five  hundred  dol- 
lars and  interest  was  paid  and  received  on  account  of  the  land 
contract;  and  assuming  that  to  have  been  the  fact,  we  do  nol 
consider  the  general  business  relations  of  the  two  Millards  tc 
have  been  a  material  question.  And  in  the  second  place,  the 
evidence  alleged  to  be  newly  discovered,  is  merely  cumulative, 
and  does  not  fall  within  any  of  the  exceptions  to  the  general  rule 
prohibiting  the  granting  of  new  trials  (m  the  ground  of  newly 
discovered  evidence  of  that  character. 

Behearing  denied. 


THE  PEOPLE  ex  ret  STEPHEIT  R  HARRIS  v.  HENRY 
M.  HALE,  AuDiTOB  of  the  City  ah©  County  op  Sak 
Fkanoibgo. 

8ALAXT  OP  OoBONm  OF  fllK  Fbancisco. — ^Tbe  Act  of  1864,  entitled  **  Ae 
Act  concerning  the  lalary  and  fees  of  the  Coroner  of  the  City  and  Conntj 
of  San  Francisco,**  redaces  the  salary  of  the  Coroner  of  said  citj  and  conntj 
from  fonr  thousand  to  two  thousand  dollars  per  annum.  The  fifth  sectioxi 
provide*  that  *'  this  Act  shall  not  affect  the  salary  of  the  present  Incumbent 
during  the  term  for  which  he  la  elected.**  Held,  that  the  fifth  section  did 
not  apply  to  a  successor  of  the  then  Incumbent,  -appointed  after  hla  death 
to  fill  his  unexpired  term. 

Petition  for  mandamnt. 

On  the  18th  day  of  May,  1868,  B.  A.  Sheldon  was  elected 
Coroner  of  the  City  and  County  of  San  Francisco  for  the  term 
of  two  years  from  and  after  the  first  day  of  Jnly,  1863,  and 
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J  time  he  qualified  and  entered  upon  the  discharge  of  the 
of  said  office.  On  the  8th  day  of  April,  1862,  the 
ature  passed  an  Act  providing  that  the  salary  of  the 
er  of  the  City  and  County  bf  San  Francisco  should  be 
housand  dollars  per  annum.  This  Act  was  in  force  when 
iheldon  entered  upon  the  discharge  of  the  duties  of  said 

the  12th  day  of  March,  1864,  the  Legislature  passed 
5r  Act,  by  section  one  whereof  it  was  provided  that  the 
of  the  Coroner  of  the  City  and  County  of  San  Fran- 
^' shall  be  two  thousand  dollars  per  annum,''  and  by  sec- 
ive  whereof  it  was  provided,  that  "this  Act  shall  not 
the  salary  of  the  present  incumbent  during  the  term  for 
he  is  elected." 

the  10th  day  of  September,  1864,  Sheldon,  the  incum- 
died. 

the  19tii  day  of  September,  1864,  the  Board  of  Super- 
appointed  Stephen  E.  Harris,  the  relator,  to  fill  the 
ired  term  of  his  predecessor.  The  relator  qualified  and 
d  upon  the  discharge  of  his  duties. 
i  law  made  it  the  duty  of  the  defendant,  Henry  M.  Hale, 
vas  the  Auditor  of  the  City  and  County  of  San  Fran- 
on  the  first  day  of  each  and  every  month,  to  audit  and 
the  salary  of  the  Coroner  for  the  preceding  month,  and 
his  warrant  upcm  the  Treasurer  for  the  amount.  The 
r  claimed  that  his  salary  was  four  thousand  dollars  per 
a  for  the  unexpired  term  of  his  predecessor,  and  asked 
uditor  to  draw  his  monthly  warrant  at  that  rate.  He 
or  refused  to  do  so,  claiming  that  the  relator  wa^  entitled 
y  two  thousand  dollars  per  annum, 
is  was  a  proceeding  commenced  in  the  Supreme  Court  to 
I  a  writ  of  mandate,  requiring  the  Auditor  to  audit  and 
relator's  salary  at  the  rate  of  four  thousand  dollars  per 
0,  and  draw  his  warrant  on  the  Treasurer  for  that  amount 

W.  Winans,  for  Belator. 

m  B.  Saunders,  for  Bespondent 


♦ 


150 


Pboplb  i;.  Halb. 


[Sup.  Ct. 


OplBlflB  Of  tilt  Coort 


.  \ 


! 


By  the  Court,  Sandebson,  C.  J. 

We  think  the  meamng  and  intent  of  the  Legislatore,  as 
ezpreesed  in  the  Act  conoeming  the  salary  and  fees  of  the 
Coroner  of  the  City  and  County  of  San  Francisco,  (Statutes 
of  1863-4,  p.  161,)  is  too  obvious  to  admit  of  doubt  The 
evident  design  was  to  reduce  the  salary  of  the  office  as  to  any 
and  all  incumbents,  except  the  then  present  incumbent.  The 
fifth  section  .performs  the  office  of  a  proviso  and  excepts  the 
"  present  incumbent "  from  the  operation  of  the  Act  for  a  cer- 
tain time,  to  wit,  his  present  term  of  office.  The  effect  of 
the  exception  is  as  much  confined  to  Dr.  Sheldon  by  the  use 
of  the  words  ^'present  incumbent"  as  if  his  name  had  been 
directly  employed.  Had  the  Legislature  said  ^*  This  Act  shall 
not  affect  the  salary  of  the  present  incumbent  (Dr.  Sheldon) 
during  the  term  for  which  he  is  (now)  elected,"  it  would  hardly 
be  contended  that  any  other  person  than  Dr.  Sheldon  was 
included  in  the  exception;  yet,  although  such  language  might 
have  been  more  pointed  perhaps,  the  meaning  would  scarcely 
have  been  more  obvious. 

The  words  **  present  incumbent "  refer  to  the  individual  then 
holding  the  office,  and  not  to  his  term  of  office.  Had  the 
liCgislature  intended,  as  counsel  for  the  relator  contends,  to 
except  the  present  term  from  the  operation  of  the  Act,  they 
would  have  hardly  employed  the  language  which  they  did. 
They  would  have  said,  "This  Act  shall  not  take  effect  until 
after  the  expiration  of  the  present  term  of  office." 
.  Some  stress  is  laid  upon  the  words,  "during  the  term  for 
which  he  is  elected,"  and  from  their  use  it  is  argued  that  the 
term  rather  than  the  person  is  the  object  of  the  exception. 
We  do  not  so  read  them.  Had  the  section  stopped  with  the 
word  "incumbent,"  a  question  of  construction  would  have 
been  presented  as  to  whether  the  "present  incumbent"  was 
not  perpetually  excepted  from  the  operation  of  the  Act  and 
therefore  entitled  to  the  former  salary  if  re-elected.  This 
question  of  construction,  though  of  obvious  solution,  was  actu- 
ally made  in  the  case  of  The  People  ex  rel.  Johnson  v.  Dudcn, 
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iL  696.  There  the  Act  stopped  with  the  word  "  incum- 
'  and  Johnson  the  relator  insisted  that  he  was  perpetu- 
uceepted  from  its  operation  and  entitled  to  the  former 
r  80  long  as  he  might  hold  the  office.  It  was  held,  how< 
that  the  exception  did  not  extend  beyond  his  then  present 
The  words  in  question  were  obviously  used  for  the  pur- 
of  more  precisely  defining  the  exception  made  and  thus 
no  occasion  for  a  resort  to  judicial  construction.  The 
ing  of  the  section  finds  full  expression  in  the  following 
ihrase:  ''This  act  shall  not  affect  the  salary  of  the  pres- 
icmnbenty  Dr.  Sheldon,  but  this  exception  in  his  favor  shall 
mtinue  longer  than  his  present  term  of  office."  It  is  true 
in  its  absence  judicial  construction  would  have  supplied 
itter  dause^  but  the  Legislature  saw  proper  to  supply  it 
lelves  and  leave  nothing  to  construction. 
ndamuB  denied* 


PEOPLE  ex  rel.  H.  A.  WRIGHT  e*  aU.  v. 
COUNTY  JUDGE  OF  PLACER  COUNTY. 


THE 


ON  ov  AM  IHJUNCTION^ — The  Dlfltrict  Court  alone  has  jarisdietlOD  to 
and  pnnlah  for  a  contempt  for  the  Tiolation  of  an  Injonetlon  laraed 
of  the  District  Court 

rmoH  for  writ  of  prohibition* 

8  was  an  original  proceeding  commenced  in  the  Supreme 
to  obtain  a  writ  of  prohibition,  to  prevent  the  County 
of  Placer  Coun^  from  proceeding  to  try  and  punish  for 

apt  the  relators,  who  were  charged  for  violating  an  in- 

on  issued  out  of  the  District  Court 


ff.  Barlley,  for  Belatora. 
18.  A.  Tuttle,  for  Respondent 
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By  the  Court,  Suafteb^  J. 

This  is  a  petition  for  a  writ  of  prohibition.  The  petition 
represents  that  on  the  15th  day  of  June',  1864,  Griffith  Griffitli 
exhibited  his  bill  of  complaint  in  the  District  Court  of  the 
Fourteenth  Judicial  District,  against  J.  P.  Robinson  and  others^ 
and  in  said  action  prayed  for  the  issuance  of  a  writ  of  injunc- 
tion. That  after  the  filing  of  the  bill  in  the  District  Court, 
Griffith  made  an  ex  parte  application  to  the  defendant,  Countj 
Judge,  etc,  for  the  writ,  to  be  issued  out  of  the  said  District 
Court,  and  that  it  was  thereafter  so  issued  by  the  order  of  said 
Judge.  That  subsequently  proceedings  in  contempt  against  re- 
lators were  commenced,  and  are  now  pending  in  the  County 
Court  of  Placer  County,  wherein  they,  the  relators,  are  charged 
with  a  violation  of  the  injunction.  The  petition  charges  that 
the  County  Court  has  no  jurisdiction  in  the  matter  of  those 
proceedings, 

A  County  Judge  in  granting  an  injunction  upon  a  bill  filed 
in  the  District  Court,  acts  as  an  injunction  master,  and  exer- 
cises a  power  auxiliary  to  the  jurisdiction  of  the  District  Court. 
The  effect  of  the  order  is  the  same  as  if  made  by  the  District 
Court,  and  the  injunction  is  subject  to  be  controlled,  modified 
or  dissolved  by  the  District  Judge,  the  same  as  if  issued  by  hi  a 
order  in  the  first  instance.  (Crandall  v.  Woods,  6  Cal.  449; 
Borland  v.  Thornton,  13  Cal.  440.) 

The  contempt  complained  of  was  neither  a  contempt  of  the 
County  Court  nor  of  the  County  Judge,  but  of  the  District 
Court  in  which  the  action  was  pending,  and  by  whose  author- 
ity, in  legal. contemplation,  the  writ  of  injunction  was  issued; 
and  it  follows,  if  the  relators  were  guilty  of  disobeying  the 
writ,  that  the  injunction  to  try  and  t)unish  them  for  the  con- 
tempt is  in  the  District  Court  alone. 

Bule  made  absoluta 

Mr.  Chief  Justice  Sandxbson  espreesed  no  opinion* 
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X  B.  HIGGINS,  Teustbb,  Etc.  v.  THE  BEAR  RIVER 
D  AUBURN  WATER  AND  MINING  COMPANY. 

6TATC8  Lboal  TsNDnt  NOTBS.^- United  states  notes  fssned  under  and 
authority  of  the  Act  of  Congress  of  Febraary  25th»  1862,  entitled  *'  An 
t  to  authorize  the  Issue  of  United  States  notes,"  etc.,  and  the  Act  of 
rch  8d,  1863,  entitled  "  An  Act  to  provide  ways  and  means  for  the  sup- 
t  of  the  Oovemment,**  are  lawful  money  and  a  legal  tender  In  payment  of 

private  debts  contracted  before  the  passage  of  said  Acts,  unless  by  the 
ms  of  the  contract  creating  the  debt  the  debtor  promised  to  pay  In  gold 
silver  coin. 

MAKiifo  WroD  Statbb  Notm  L4WFUL  MoNST. —  The  Acts  of  Con- 
ms  making  United  States  notes  lawful  money  and  a  legal  tender  In  pay- 
nt  of  debts  are  not  laws  operating  retrospectively,  but  if»  presenti  and 
xspectlvely. 

Promise  to  pjlt  MomiT  ammoLAhLt  SAnsmn. —  A  promise  to  pay 
mej  generally,  can  be  satisfied  by  a  payment  In  any  kind  of  currency  that 
lomes  lawful  money  and  a  legal  tender  during  the  Interval  through  which 
i  relation  of  debtor  and  creditor  shall  be  extended. 

MiKAnoN  BBTwnN  KINDS  OF  MoNBT. —  Courts  csmiot  discriminate 
tween  one  kind  of  money  and  another  in  cases  where  neither  the  parties 
itracting  nor  the  laws  have  made  any  such  discrimination. 

PEAL  from  the  District  Court,  Fourteenth  Judicial  Di*- 
Placer  County. 

d  facts  are  stated  in  the  opinion  of  the  Court 

jrles  A.  Tuttle,  for  Appellant 

H.  Haight,  also  for  Appellant 

5  Act  of  Congress  making  Treasury  notes  a  legal  tender 
;  retrospective  by  its  terms.  It  is  not  declared  that  the 
shall  be  a  tender  in  payment  of  ^'all  debts^  public  and 
te,"  contracted  before  the  passage  of  the  Act  The  term 
debts,  public  and  private/'  has  no  express  reference 
ior  debts,  and  involves  no  idea  of  time,  but  is  used  as  a 
rehensive  phrase  to  include  all  classes  or  kinds  of  debtors 
reditors.  It  must,  therefore,  upon  well  settled  principles, 
Qsidered  as  referring  exclusively  to  debts  oo^itracted  after 


e  rule  of  interpretation  is  stated  by  all  the  authors,  that 
les  are  not  to  be  construed  retrospectively,  or  to  have  a 
tctive  effect,  unless  that  intention  is  expressed  in  terms* 


M*»9iui 


^^ 
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and  not  even  then,  if  by  such  a  construction  the  Act  would 
divest  vested  rights.  (Sedgwick  on  Stat  184,  188,  189, 
407,  etc ;  Smithes  Com.  679,  Sec  533,  and  cases  cited  in  Notes ; 
Bacon's  Abr.  Tit  Statutes,  [C] ;  2  Exchequer  R.  22 ;  7  John- 
son, 477,  499,  etc;  2  Modem  R  310;  4  Serg.  &  Rawle,  401 ; 
4  Burrow,  2,460;  3  Shepley,  134;  1  Scammon,  335;  2  Scam- 
mpn,  499;  3  Call  R  278;  1  Blackstone's  Com.  46;  3  Serg. 
&  Rawle,  597,  598 ;  1  Kent's  Com.  408,  marg.  455 ;  3  Dallas, 
390,  391;  2  Hill,  K  Y.  239;  2  Paine's  C.  C.  R  504,  516, 
517;  54  Eng.  Com.  L.  R  549;  3  Edwards'  Ch.  R  464;  12 
Johnson,  174;  10  Wendell,  114;  4  Denio,  376;  2  Comst  184; 
8  Wendell,  663;  1  CaL  65;  4  Cal.  131;  8(mford  v.  Bennett,  24 
N.  Y.  20.) 

There  is  no  expression  in  the  statute  which  lays  the  founda- 
tion for  an  exception  to  the  rule,  nor  any  consideration  grow- 
ing out  of  the  subject  —  no  motive  of  patriotism,  justice^  or 
public  policy,  favors  a  different  rule.  On  the  contrary,  the 
natural  repugnance  of  every  just  mind  to  fraud,  injustice,  and 
oppression,  unite  with  regard  for  the  honor  of  the  Government, 
to  urge  adherence  to  a  rule  established  in  sound  wisdom,  sanc- 
tioned by  an  unbroken  current  of  judicial  decisions,  and  ap- 
proved by  the  experience  of  all  past  ages. 

Well  known  rules  in  the  construction  of  statutes  ought  not 
to  be  departed  from.     {Douglas  v.  Howlcmd,  24  Wend.  45—7.) 

Tweed  dc  Craig,  for  Respondent 

The  rule  of  construction  is  not  correctly  stated  by  appellant, 
viz. :  "  That  statutes  are  not  to  be  construed  retrospectively  or 
to  have  a  retroactive  effect,  unless  that  intention  is  expressed 
in  terms,  and  not  even  then,  if  by  such  a  construction  the  Act 
would  divest  vested  rights.*' 

Two  classes  of  cases  are  cited  a3  supporting  this  proposition, 
of  which  only  one  dass  is  founded  upon  mere  rules  of  construc- 
tion. In  the  other  clase  the  decisions  are  founded  upon  the 
fact  that  the  Legislature  in  passing  the  particular  Act  in  ques- 
tion, attempted  to  legislate  upon  a  subject  or  in  a  manner  for- 
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a  it  by  some  superior  or  constitutioiial  law,  or  in  other 
^  in  a  manner  beyond  its  power. 

is  class  of  cases  has  no  application  here,  as  we  understand 
be  admitted  that  Congress  had  ample  power  to  make  the 

Tender   Acts   retrospectiTe;^   the   only   question    being 
er  it  has  done  so. 

i  the  other  class  which  bears  upon  the  question  of  con- 
ion  does  not  sustain  the  proposition  of  appellant,  stated 
ly  as  it  is. 

»  Acts  in  question  are  purely  remedial.  The  Legal  Ten- 
Lcts,  both  as  to  metallic  and  paper  currency,  create^  de- 
md  prescribe  the  ultimate  of  all  remedies,  (excepting 
ic  performance,  ejectment,  etc,)  and  the  process  of 
s  are  merely  auxiliary,  and  designed  to  secure  this  ulti- 

The  substances  declared  to  be  a  legal  tender,  and  thus 
timate  remedy,  are  so  only  by  virtue  of  the  law,  and  not 
count  of  their  intrinsic  value;  no  matter  what  the  influ- 
>f  their  intrinsic  value  in  determining  their  selection. 
)  only  office  of  the  Treasury  !N'ote  Acts  ia  to  add  another 
mce  to  this  ultimate  legal  remedy.  They  are  not  objee- 
Ae  as  even  slightly  impairing  any  vested  rights  of  appel- 


MeM.  Shafter,  also  for  Kespondent. 


ig  V.  John  de  Lindsay  et  als.  1  Dyer,  822,  and  note,  is  an 
Lse  to  show  that  the  debasement  of  the  currency  ia  at  the 
f  the  creditor. 

case  of  a  contract  made  in  one  country,  to  be  executed 
other,  as  to  interest,  mode  of  execution,  breach,  form  of 
,  rules  of  evidence  and  defense,  the  law  of  the  p]ace  of 
tion,  that  being  the  forum,  governs. 
s  is  because  the  parties  are  presumed  to  submit  their  con- 
to  the  solution  of  the  foreign  law. 

y  should  not  the  parties  be  presumed  to  have  made  their 
ict  in  this  case  with  the  intention  of  submitting  its  con- 
ion  to  the  law  of  the  time  of  its  execution.  The  analogy 
;ainly  entitled  to  some  weight 
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That  Congress  mnst  have  meant  aD  existing  debts  as  well 
as  all  subsequently  acjcruing,  is  involved  in  the  simple  expres- 
tton  they  use — "  debts.'* 

The  language  is  the  same  as  that  in  the  Bankrupt  Act  oj 
1841.  U.  S.  S.  at  Large,  VoL  2,  p.  19,  and  post.  Sees.  1,  2,  6^ 
use  the  words  "  debt "  and  "  debtor,*'  "  due  and  owing.'*  Sec- 
tion thirty-four  provides  that  the  bankrupt  shall  be  discharged 
from  "all  debts." 

All  the  decisions  under  this  Act  interpret  this  language  a£ 
covering  past  debts.  Why  should  not  the  same  term  have  the 
same  resolution  in  the  statutes  creating  legal  tenders } 

Chap.  52,  6  U.  S.  8.  at  Large,  p.  9,  provides  that  no  banl 
bills  less  than  twenty  dollars  shall  be  paid  on  account  of  pen- 
sions. So  undoubted  was  the  power  of  Congress  to  make  such 
bills  legal  tenders  that  a  proviso  forbids  anything  but  gold  oi 
silver  being  a  l^al  tender.  This  provision  as  to  the  size  oi 
the  bills  was  changed.    (Chap.  8,  p.  440.) 

The  distinction  in  the  descriptive  phrases  and  the  legal  usee 
of  "legal  tenders"  and  notes  issued  by  the  national  banks,  is 
important.  (12  Statutes  at  Large,  p.  670,  Sec  20.)  Banls 
paper  may  be  issued  and  circulated  as  money,  and  shall  be  re 
ceived  at  par,  and  with  certain  exceptions  shall  be  received  and 
paid  out  by  the  United  States  upon  all  debts  and  demands. 

But  this  kind  of  money  is  not  made  a  tender  for  private 
debts,  nor  does  the  Gkyvemment  retain  the  right  "  in  terms  "  tc 
tender  it. 

It  is  deemed  unnecessary  to  collate  the  language  or  sections, 
further  than  to  say  tiie  legal  tender  statutes  speak  of  the  debl 
as  a  fact  existing  at  the  time  of  their  passage;  of  the  relation 
of  debtor,  and  the  obligation  involved  in  the  terms  "  due  "  and 
"owing"  as  one  "past  and  existing,"  and  having  no  relation 
to  the  future  but  the  simple  one  as  to  the  manner  of  its  dis- 
chaigei 


U 
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the  Court,  Oueeby,  J. 

the  years  1858  and  1859,  the  Bear  River  and  Aubum 
r  and  Mining  Company  —  a  corporation — became  in- 
1  to  the  plaintiff  as  trustee  for  certain  owners  and  holders 
ids  issued  by  the  company,  amounting,  in  the  aggregate^ 
3  sum  of  thirty  thousand  dollars.  These  bonds  were 
and  issued  by  tixe  company  at  different  times  during  the 
menticmed.  Each  of  the  bonds  was  in  the  sum  of  five 
ed  dollars.  These  bonds  were  drawn  and  made  payable 
lows:  One  third  in  twelve  months,  one  third  in  eighteen 
18,  and  one  third  in  twenty-four  months  from  the  timq 
Nere  issued,  with  interest  thereon  at  the  rate  of  two  and 
'  per  cent  per  month,  payable  quarterly.  The  debts  thus 
d  were  secured  by  a  deed  of  mortgage,  executed  and  de- 
1  on  behalf  of  the  corporation  to  the  plaintiff,  in  trust 
e  owners  and  holders  of  the  bonds.  The  mortgage  was 
recorded. 

)  plaintiff  commenced  an  action  in  December,  1861,  in 
istrict  Court  of  the  Eleventh  Judicial  District,  in  and 
lacer  County,  to  recover  judgment  for  the  amount  duo 
B  bonds  and  to  obtain  a  decree  for  the  foreclosure  of 
ortgage  and  for  the  sale  of  the  mortgaged  property,  and^ 
ril  following,  the  Court  made  a  decree  and  judgment  ip 
luse,  by  which  it  was  ascertained  and  determined  that 
was  due  from  the  defendant  to  the  plaintiff,  as  trustee, 
B  bonds  set  forth  in  the  complaint,  the  sum  of  twenty- 
thousand  two  hundred  and  seventy-seven  dollars  and 
-five  cents,  and  adjudged  that  the  amount  due  8ho»l<^ 
nterest  at  the  rate  of  two  and  a  half  per  cent  per  jnpnth 
the  date  of  the  judgment;  and  also  decreed  a  foreclosure 
I  mortgage,  and  that  the  mortgaged  property  be  sold  ^c- 
ig  to  the  practice  of  the  Court  in  such  cases,  for  ^h? 
mt  of  the  sum  due  and  the  interest  to  accrue  thcreoni 
)ril,  1864,  the  plaintiff  caused  process  —  an  order  of  sale 
5  mortgafijed  property  —  to  be  issued,  and  placed  in  the 
of  the  Sheriff  to  enforce  payment  of  the  amount  then 
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due  on  the  judgment  After  the  order  of  sale  had  come  to 
the  hands  of  the  SherifF^  the  defendants  tendered  to  him  the 
amount  due  on  the  judgment,  and  also  the  interest  due  thereon^ 
and  all  costs  that  had  accrued.  The  kind  of  money  tendered 
was  United  States  notes,  issued  under  and  by  authority  of 
the  Act  of  the  Congress  of  the  United  States,  passed  on  the 
25th  day  of  February,  1862,  entitled  "An  Act  to  authorize 
the  issue  of  United  States  notes,  and  for  the  redemption  or 
funding  thereof,  and  for  funding  the  floating  debt  of  the  United 
States;"  and  the  Act  passed  on  the  3d  day  of  March,  1863, 
entitled  "An  Act  to  provide  ways  and  means  for  the  support 
of  the  Gk)vemment."  The  Sheriff  refused  to  receive  the  money 
tendered,  whereupon  the  defendant  paid  it  into  Court  for  the 
plaintiff,  and  then  moved  the  Court  that  the  judgment  be  de- 
clared satisfied,  and  that  the  Sheriff  be  required  to  return  the 
order  of  sale  then  in  his  hands.  The  Court  thereupon  made 
an  order,  reciting  the  facts  and  directing  satisfaction  to  be 
entered  of  judgment  and  decree,  and  that  the  Sheriff  return 
the  order  of  sale.  Upon  this  the  Sheriff  made  his  return,  as 
directed,  and  the  same  was  filed  in  the  office  of  the  Clerk  of 
the  Court,  and  satisfaction  of  l3ie  judgment  and  decree  was 
entered  of  record.  From  the  order  so  made  the  plaintiff  has 
appealed. 

The  question  to  be  determined  is  whether  or  not  United 
States  notes  issued  under  and  by  authority  of  the  Acts  of  Con- 
gress mentioned,  were  at  the  time  the  tender  and  payment  into 
Court  were  made,  a  legal  tender  in  the  payment  of  debts  which 
were  created  and  became  due  before  the  passage  of  those  Acts, 
when  the  written  instrument,  which  is  the  evidence  of  the  in- 
debtedness, does  not  provide  in  what  kind  of  money  the  debt 
(shall  be  paid,  otherwise  than  in  dollars  generally. 

The  plaintiff  does  not  question  the  validity  of  the  Acts  of 
Congress  making  United  States  notes  lawful  money  and  a  legal 
tender  in  the  payment  of  debts,  but  he  maintains  that  this 
kind  of  money,  by  a  fair  construction  of  the  Acts  of  Congress, 
has  never  constituted  a  legal  tender  in  the  payment  of  debts 
contracted  before  the  passage  of  the  Act  of  the  25th  of  Feb- 
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7,  1862,  and  in  support  of  this  position  is  invoked  the 
Tal  doctrine  that  a  statute  ought  not  to  be  so  construed 
0  give  it  a  retrospective  operation  so  as  to  affect  contracts 
red  into  previous  to  its  enactment,  if  it  will  bear  any  other 
rpretation.  That  such  is  the  doctrine  of  the  law,  having 
its  basis  principles  and  reasons  which  cannot  be  set  aside 
lOut  at  the  same  time  holding  that  the  obligation  of  con- 
ts  may  be  impaired  and  even  destroyed,  is  not  to  be  denied. 

statute  which  takes  away  or  impairs  any  vested  right 
lired  under  existing  laws,  or  creates  a  new  obligation,  or 
3ses  a  new  duty,  or  attaches  a  new  disability  in  respect  to 
sactions  or  considerations  already  past,  is  to  be  deemed 
)spective.  (2  Qallison,  105,  139;  Sedgwick  on  Stat,  and 
3t.  Law,  188;  Smith's  Com.  on  Stat  and  Const.  Law,  Sec. 
)  It  is  a  rule  never  to  apply  a  statute  retrospectively  by 
3  construction.  (Ja/rvis  v.  Jarvis,  3  Ed.  Ch.  E.  464.)  It 
held  by  Mr.  Justice  Spencer  in  Dash  v.  Van  Kleeck,7  John. 

that  all  laws  are  to  be  construed  according  to  the  inten- 

of  the  Legislature,  and  in  getting  at  that  intention  Courts 
t  presume  a  prospective  and  not  a  retrospective  operation 

meant  unless  such  presumption  is  repelled  by  express 
is;  and  in  Hockley  v.  Sprague,  10  Wend.  113,  Mr.  Chief 
ice  Savage  said  all  statutes  are  to  be  construed  prospec- 
ly  and  not  retrospectively  unless  they  are  otherwise  inca^ 
e  of  a  reasonable  construction.  (Jackson  v.  Van  Zandt, 
Fohn.  174;  Palmer  v.  CorUey,  4  Den.  376,  and  2  Com.  184; 
re  V.  Wianer,  8  Wend.  663;  Johnson  v.  BurreXl,  2  Hill, 
;  Berley  v.  Bampacher,  5  Duer,  183 ;  Wood  v.  Oakley,  11 
:e,  403 ;  Sandford  v.  Bennett,  24  N.  T.  20 ;  Terrett  v.  Tay- 

9   Cranch,   43;   Thompson  v.   Lack,   54   E.    C.   L.    540.) 

rule  of  construction  stated,  and  which  is  sustained  by  an 
roken  current  of  decisions,  is  one  that  should  be  adhered 
^ith  undeviating  exactness. 

"he  Acts  of  Congress  under  consideration  making  United 
;es  notes  lawful  money  and  a  legal  tender  in  the  payment 
lebts  are  not  laws  operating  retrospectively  but  in  presenii 

prospectively.    Ko  new  obligations  are  created  nor  new 


1 


^ 


160  HiiGoiNs  V.  B.  R.  &  A.  W.  &  M.  Co.     [Sup.  Ct. 

Opinion  of  the  Conrt 

duties  imposed  by  them;  neither  do  they  attach  new  disabili- 
ties in  respect  to  transactions  or  considerations  which  had 
transpired  before  their  passage.  They  simply  provide  that 
the  notes  issued  by  their  authority  shall  be  lawful  money,  and 
that  such  money  shall  be  a  legal  tender  in  the  payment  of 
debts.  What  debts  t  The  answer  is,  all  debts  public  and  pri- 
vate within  the  United  States,  except  duties  on  imports  and 
interest  on  the  bonds  and  notes  of  the  United  States..  The 
Acts  of  Congress,  so  far  as  they  declare  that  treasury  notes 
shall  be  a  legal  tender  in  the  payment  of  debts,  make  no  refer- 
ence to  the  time  when  the  obligation  had  its  inception.  They 
operate  directly  upon  subsisting  debts,  recognizing  the  exist- 
ing relations  of  debtors  and  creditors,  and  declare  that  a  cer- 
tain kind  of  money,  which  is  made  lawful  money  by  the  sov- 
ereign authority,  shall  be  a  legal  tender  as  well  as  other  kinds 
of  money,  in  the  payment  of  debts  then  due,  or  to  become  due 
thereafter  while  such  money  may  be  a  lawful  currency  and  a 
legal  tender  in  the  payment  of  debts.  Do  they  impair  the 
obligations  of  contracts  made  or  rights  acquired  and  vested 
under  previously  existing  laws?  If  such  was  their  effect  we 
are  free  to  say  we  should  not  regard  ourselves  obliged  to  lead 
in  upholding  them.  But  is  such  their  effect?  To  answer  this 
inquiry  it  is  only  necessary  to  refer  to  the  contract  in  question, 
made  long  before  the  passage  of  these  Acts  of  Congress,  and 
to  understand  its  import.  It  is  simply  an  agreement  to  pay 
certain  sums  of  mcwiey  at  an  appointed  time.  This  was  not 
a  contract  to  pay  any  particular  kind  of  money  other  than  such 
tiS  might  be  a  legal  tender  in  the  payment  of  debts  at  the  time 
thereafter  when  the  debt  created  should  be  due  and  unpaid. 
Such  was  the  promise  or  undertaking  of  the  defendant  in  the 
case  before  us,  and  nothing  beyond  this;  and  such  being  the 
contract,  was  it  not  competent  for  the  defendant  to  perform  it 
by  a  literal  compliance  with  its  terms  ?  The  defendant's  prom- 
ise, which  the  plaintiff  accepted,  .we  repeat,  was  not  to  pay 
in  any  particular  kind  of  money,  but  in  effect  to  pay  a  certain 
number  of  dollars  in  any  kind  of  currency  that  should  be  or 
become -lawful  money  and  legal  tender  duriftg'the  interval 
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r  which  the  relation  of  debtor  and  creditor  should  be 
jd;  and  when  the  debtor  tendered  and  paid  into  Com 
ount  due,  in  money  which,  by  the  law  of  the  land,  wa& 
tender  in  the  payment  of  debts,  all  that  the  creditoi 
xact  and  enforce  under  the  contract  was  performed.  We 
say  any  contract  obligation  was  violated  by  holding  that 
ment  tendered  and  made  was  valid  and  effective,  without 
sciding  that  United  States  treasury  notes  are  not  what 
t  of  Congress  declares  them  to  be.  In  Lick  v.  Faulk- 
'>  Cal.  404,  and  other  cases,  we  held  the  Acta  of  Con- 
Qaking  United  States  notes  lawful  money  and  a  legal 
in  the  payment  of  debts,  to  be  constitutionally  valid 
iding.  If  such  notes  are  money  in  the  sense  declared 
i;  V.  Favlkne^,  the  judicial  department  of  the  coimtry 
say  a  dollar  of  such  currency  is  worth  more  or  less 
dollar  of  any  other  kind  of  money.  Were  we  to  under- 
I  discriminate  between  one  kind  of  lawful  money  and 
',  in  cases  where  neither  the  parties  contracting  nor  the 
:  the  country  have  made  any  distinction  between  them, 
uld  be  involved  in  an  inextricable  absurdity,  besides 
our  judgment  would  not  be  an  exposition  of  the  laws 
ind  them,  but  would  be  an  exerctae  of  l^slative  power 
:ing  the  Acts  gf  Congress. 

n  the  tender  was  made,  United  States  notes  were  a  legal 
;y,  and  the  obligation  of  the  defendant,  by  the  termEi 
contract,  was  to  pay  a  certain  number  of  dollars  gene- 
In  United  Stales  v.  Robertaon,  5  Peters,  660,  Mr.  Chief- 
Marshall  said  that  an  obligation  to  pay  mouey  in  gen- 
rms  may  be  discharged  by  payment  in  legal  currency  * 
Faw  V.  Marsteller,  2  Cranch,  26,  the  «ame  Judge  in  j:. 
nalogous  to  the  one  before  us,  in  answer  to  a  positior 
d  and  maintained  by  counsel  in  that  case,  said:  "The 
ti  that  the  value  of  money  at  the  time  of  the  considera- 
r  which  it  was  to  be  paid  was  received,  is  the  standard  by 
the  contract  is  to  be  nieasured,  is  not  the  correct  one.** 
case  of  Metropolitan  Bank  v.  Van  Dike,  decided  by  the 
ork  Court  of  Appeals  in  1863,  (27  N.  Y.401,)  the  identical 
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question  involved  in  this  case  was  very  elaborately  and  ablj 
discussed  at  the  bar  and  considered  by  the  Court,  and  it  was 
held  that  United  States  notes  issued  under  the  Act  of  the  25tU 
of  February,  1862,  were  a  valid  tender  in  payment  of  a  debt 
contracted  and  due  long  before  the  passage  of  the  Act. 

If  it  were  admissible  in  judicial  proceedings  to  open  the 
door  to  evidence  to  show,  for  instance,  that  at  a  particular 
date  a  hundred  dollars  in  United  States  notes  were  worth  only 
forty  dollars  in  gold  coin,  not  only  would  the  laws  of  Congresd 
making  these  notes  lawful  money  and  a  legal  tender  be  annul* 
led  and  held  for  naught,  but  consequences  of  a  most  preposte- 
rous and  disastrous  character  would  be  likely  to  follow.  In 
after  years,  when  the  notes  issued  under  these  Acta  of  Congress 
may  become  absorbed,  and  gold  and  silver  coins  shall  be  the 
only  lawful  money  in  the  land,  the  inquiry  would  be,  wliat  was 
the  difference  in  die  value  between  the  two  kinds  of  money  when 
the  contract  was  made?  Then,  if  it  should  appear  that  at 
the  date  of  the  contract,  a  hundred  dollars  in  United  States 
notes  was  worth  only  forty  dollars  in  gold  coin,  the  creditor 
would  be  entitled  to  recover  only  forty  dollars,  thou^  his  debt- 
or's promise  was  to  pay  him  one  hundred  dollars.  It  is  need- 
less to  add  illustrations  of  the  confusions  and  mischiefs  that 
would  result  were  the  Courts  to  hold  that  one  kind  of  money 
ifl  worth  more  or  less  than  another  kind,  notwithstanding  by 
sovereign  behest  there  is  no  difference  between  them.  The 
laws  of  Congress  place  the  two  kinds  of  money  on  an  equal- 
ity, so  far  as  the  case  at  bar  is  concerned,  and  therefore  it 
results  from  existing  conditions  that  the  money  tendered  and 
paid  into  Court  was  as  effectual  to  the  discharge  of  the  defend- 
ant's obligation  as  the  same  amount  of  United  States  gold  coin 
would  have  been  had  the  payment  been  tendered  in  that  kind 
of  money. 

The  conclusicm  to  which  we  are  forced  by  the  conditions  of 
the  subject  matter  involved  is,  that  the  tender  of  United  States 
notes  constituted  a  l^gal  tender  for  the  payment  of  the  amouni 
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ind  therefore  the  order  made  by  the  Court  was  correct 
liould  be  affirmed, 
ler  affirmed. 


AKLES  D.  SEMPLE  v.  GEORGE  HAGAR  et  als. 

JHT     FOB     RCLXBT     ON     OBOUIfD     OF     FBAUD. —  lO    AB    actiOO    brOQght    tO 

mte  a  patent  for  land  on  the  ground  that  its  laananoe  wai  procnred  from 

»  GoTemment  by  false  inggeatlons,  frandnlent  concealmenta,  and  by  mlt- 

ireaentatlona,  the  acts  of  fraud  and  miirepreaentatlon  on  which  the  gen- 

J  eharge  la  baaed  muat  be  apeclfled  In  the  complaint,  or  It  will  not  state 

ta  auffldeBt  to  constitute  a  cauae  of  action. 

X   NoncB  OF   PBOcwBDiNoa   TO  OBTAIN   Patbnt.*— The   Bopreme   Court 

II  take  Judicial  notice  of  the  fact,  that  the  claimant  of  land  under  a 

xlcan  or  Spanish  grant,  presented  his  petition   to  the  Board  of  Land 

nmlssloners  for  the  confirmation  of  hia  title,  and  that  the  same  was 

Lflrmed  by  said  Board,  or  the  District  or  Supreme  Court  of  the  United 

itea,  before  the  patent  was  issued. 

FOUND  BBfOBB   CoNFiBMATioN   OF   Obant. —  The   BoBrd   of   Land   Com- 

Mloners,  or  the  United  States  Court,  In  passing  upon  and  confirming  a 

xlcan  or  Spanlah  grant  of  land,  must  necessarily  find,  not  only  that  the 

eged  grantee  was  In  fact  the  grantee  of  the  Mexican  or  Spanish  Govem- 

nt,  but  also  that  he  was  competent  to  take  the  grant 

um  CONFIBMINO  A  Obant  OF  LAND. — ^A  decree  of  the  Board  of  Land 

mmlssloners  or  of  a  Court  of  the  United  Statea,  confirming  a  Mexican  or 

inlsh  grant  of  land,  cannot  be  attacked  In  another  action,  on  the  ground 

It  the  grantee  was  not  competent  to  take  the  grant,  by  reason  of  baring 

elTed  a  grant  of  more  than  eleren  square  leagues  of  land  before  he 

:alned  the  grant  confirmed. 

0  tacatb  a  Patbnt  fob  Land. — ^A  patent  Issued  by  the  United  Statea 

'  a  confirmed  Mexican  or  Spanish  grant  will  not  be  Tacated  by  a  State 

art  because  the  grantee  had  recelTcd  a  donation  of  more  than  elcTen 

tare  leagoaa  of  land  from  Mexico  or  Spain  before  he  recelyed  the  grant 

ifirmed. 

NTS  OF  Fbdbbal  Coubtb. — State  Courts  cannot  set  aside  or  Indirectly 

lew  the  judgmentB  of  the  Federal  Conrta  made  In  matters  of  which  the 

leral  Conrta  haye  jnrladlctlon. 

PEAX  from  the  District  Court,  Tenth  Judicial  District, 
Ei  County. 

intifF  appealed  froin  the  judgment  of  the  Court  below 

wing  the  action. 

)  other  f  aets  are  stated  in  the  opinion  of  the  Court 

riple,  and  Edwards,  for  Appellant 

3  State  Courts  have  jurisdiction  of  patents  issued  by  the 
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United  States  for  land  within  the  State.  (See  Sarpy  v.  Papin, 
7  Missouri,  603 ;  Allison  v.  Hunter,  9  lb.  741 ;  Barry  v.  Oafn- 
hie,  8  lb.  88;  Wright  v.  Rutgers,  14  lb.  585;  Gorman  v. 
Johnson,  20  lb.  108,  etc;  Arnold  v.  Grimes  &  Chipman,  2 
Iowa,  1;  Waterman  v.  Smith,  13  CaL  416;  Doll  v.  Meador, 
16  Cal.  330.) 

The  demurrers  admit  all  the  obligations  of  the  bill ;  there- 
fore, for  the  purposes  of  this  trial,  it  is  true  that  twelve  aqnare 
leagues  of  land  in  the  Califomias  were  granted  to  Manuel 
Jimeno  Casarin  prior  to  the  date  of  the  grant  in  question. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  the 
United  States  v.  EartnelVs  Executors,  22  Howard,  286,  having 
declared,  in  unequivocal  terms,  that  such  grant  was  void- 
there  being  no  power  in  the  California  Governors  to  make 
grants  except  as  directed  in  the  law  of  1824 — (see  TJnitec 
States  V.  Vallejo,  1  Blaskstone,  541) — ^the  only  question  is 
whether  a  valid  patent  can  be  issued  on  a  void  grant?  Has  a 
void  tVing  any  life,  or  a  germ  in  it  out  of  which  a  living  thinp 
can  be  reared?  Can  the  adjudication  under  the  Act  of  1851 
create  a  grant  ?  The  Governors  of  California  had  already  ex- 
hausted all  the  official  power  given  them  by  law,  in  favor  oi 
Jimeno,  by  granting  him  twelve  leagues  of  land,  and  by  inev 
itable  sequence  the  act  of  issuing  this  grant  was  merely  the 
act  of  an  individual,  and  could  have  no  more  force  than  if  s 
paper  of  the  same  purport  had  been  signed  and  delivered  bj 
any  other  citizen  of  the  Califomias. 

On  this  point  we  are  sustained  by  the  leading  cases  of  Jack- 
son V.  Lawton,  10  Johnson,  25;  and  Patterson  v.  Winai,  11 
Wheaton,  380,  re-affirmed  in  Doll  v.  Meador,  16  CaL  330. 

A.  C.  Whitcomb,  tcr  Eespondent  Hagar. 

The  object  of  this  action  is  "to  repeal  and  vacate  t 
patent  issued  by  the  United  States;"  and  it  has  been  held 
by  this  Court  over  and  over  again,  (see  Leese  v.  Clark,  IS 
Cal.  571,  672,  575;  Leese  v.  Clark,  20  Cal.  423,)  that  s 
patent  is  a  record  of  the  Govemmenty   showing  ita  action 
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judgment  upon  the  title  of  the  patentees;  and  "upon  all 
natters  of  fact  and  law  essential  to  authorize  its  issuance 
iports  absolnte  verity;  and  it  can  only  be  vacated  and  set 
I  by  direct  proceedings  instituted  by  the  Government,  or 
irties  acting  in  the  name  and  by  the  authority  of  the  Qov- 
ent"  (18  CaL  572,)  As  the  vacating  and  setting  aaid<? 
patent  is,  therefore,  a  proceeding  to  which  the  United 
s  must  be  a  party,  and  as  the  Federal  Courts  have  ex- 
re  jurisdiction  of  actions  to  which  the  United  States  is  a 
',  there  is  no  escape  from  the  conclusion  that  the  District 
t  of  the  Fifteenth  Judicial  Dl&trict  of  this  State  had 
xisdiction  over  the  question  of  repealing  and  vacating  the 


the  Court,  Rhodbb,  J. 

le  appellant  denominates  this  action  •'a  bill  in  equity, 
^t  to  repeal  and  vacate  a  patent  issued  by  the  United 
s,  to  Thomas  0.  Larkin  and  John  S.  Missroon  for  the 
no  grant,'*  or,  as  he  states  in  another  portion  of  his  brief, 
nrhich  amounts  to  the  same  thing  in  substance,  a  bill  "to 
the  title  to  the  Coins  grant  by  vacating  the  Jimeno 

5  states  in  his  complaint  that  the  Colus  grant  was  granted 
)hn  Bidwell;  that  Bidwell  conveyed  the  grant  to  the  ap- 
nt;  that  in  1855  the  title  was  finally  confirmed  to  him; 
the  survey  of  the  grant  was  approved  by  the  United  States 
rict  Court  in  January,  1860;  that  he  has  sold  divers 
and  tracts  of  the  grant,  and  that  he  now  is  in  possession 
le  unsold  part  of  the  grant.  He  further  states  that  prior 
!fovember,  1844,  certain  Gbvemors  of  the  Californias 
ted  to  Manuel  Jimeno  Casarin  two  ranches  —  called 
1 81  Puedes  "  and  "  Santa  Paula  y  Saticoy  "  —  containing  in 
iggregate  twelve  Spanish  leagues  of  land;  that  "the  said 
uel  Jimeno  Casarin,  well  knowing  that  he  had  actually 
ived,  as  donations  from  the  Mexican  nation,  twelve  squan* 
ties  of  land  within  the  Californias,  and,  well  knowing  tliir 
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it  was  in  violation  of  the  laws  of  Mexico  for  any  one  individual 
to  own  or  hold  more  than  eleven  square  leagues  of  land,  yet 
contriving  to  deceive  and  defraud  the  Mexican  nation,  did 
fraudulently  and  unlawfully,  on  the  4th  of  iJTovember,  1844, 
petition  for,  and  Manuel  Micheltorena,  then  Governor  of  the 
Califomias,  did  fraudulently  and  unlawfully  and  upon  false 
sugg^tions  grant  to  the  said  Manuel  Jimeno  Casarin  another 
rancho,  commonly  called  ^Jimeno  Bancho/  containing  eleven 
leagues  of  land,"  etc ;  that  Manuel  Jimeno  Casarin  then  held 
the  two  ranches  formerly  granted  to  him;  that  he  transferred 
the  Jimeno  grant  to  Larkin  and  Missroon;  that  ''some  pro- 
ceedings in  some  suit  or  controversy  "  were  had  between  them 
and  the  United  States;  that  in  1862  a  patent  founded  on  the 
grant  was  issued  to  them  for  the  Jimeno  Rancho,  and  that 
they  procured  the  patent  to  be  issued  ''by  false  su^estions, 
fraudulent  concealments  and  misrepresentations."  He  further 
states  that  the  Jimeno  grant  overlaps  a  portion  of  the  Coins 
grant — that  it  is  a  cloud  upon  his  title  in  the  Colus  grant,  and 
that  Hagar,  one  of  the  respondents,  claims  that  portion  of  the 
Jimeno  grant  that  overlaps  the  Colus  grant 

The  respondents  demurred  to  the  complaint  on  several 
grounds,  'two  of  which  were  that  the  Court  had  no  jurisdiction 
of  the  subject  of  the  action,  and  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  the 
demurrers  were  sustained,  and  the  plaintiff  failing  to  amend, 
judgment  was  rendered  dismissing  the  action. 

The  object  of  the  action  is  to  impeach  and  set  aside  the  patent 
for  the  Jimeno  grant,  or  to  avoid  so  much  of  it  as  covers 
lands  within  the  Colus  grant^  and  the  ground  of  invalidity 
alleged  against  the  patent  is,  that  Larkin  and  Missroon  pro- 
cured it  to  be  issued  by  "  false  suggestions,  fraudulent  conceal- 
ments and  by  misrepresentations; "  but  the  acts  of  fraud  and 
misrepresentation  on  which  the  general  charge  is  based,  are 
not  specified,  and  for  that  reason  the  complaint  is  defective  in 
not  stating  the  requisite  facts.  But  we  do  not  intend  to  rest 
our  decision  on  that  ground.  It  is  charged  that  Jimen«> 
committed  a  fraud  upon  the  Mexican  Government  in  procurini^ 
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the  Jimeno  grant,  while  he  was  the  grantee  and  the  owner  of 
two  other  grants  containing  over  eleven  leagues  of  land,  and 
that  is  the  fraud  upon  which  the  appellant  relies,  and  which 
he  claims  tainted  all  the  subsequent  proceedings  down  to  and 
including  the  patent.  It  may  be  admitted,  for  the  purposes 
of  the  caBe,  that  Larkin  and  IKissroon  bad  a  knowledge  of  this 
fraud  —  though  it  is  not  so  stated  in  the  complaint  —  and  that 
they  not  only  did  not  inform  the  Courts  before  which  the  pro- 
ceedings were  had  for  final  oonfirmation,  or  the  executive 
officers  who  issued  the  patent,  of  the  facts  constituting  the 
fraud,  but  that  they  studiously  misrepresented  the  facts  to 
thoee  tribunals  and  officers.  We  deem  it  unnecessary  in  the 
presi^nt  aspect  of  the  case  to  determine  the  points  argued  by 
counsel,  whether  the  United  States  are  proper  parties,  or 
whether  the  appellant,  not  having  received  a  patent  for  his 
lands,  occupies  such  a  position,  as  the  assignee  or  grantee  of 
the  Government,  that  he  can  sue  either  in  the  name  of  the 
United  States  or  in  his  own  name.  But  conceding  that  he  is 
the  proper  party,  the  inquiry  arises  whether  the  facts  as  stated, 
and  as  we  have  admitted  for  the  purposes  of  the  case,  consti- 
tute such  a  cause  of  action  as  would  authorize  the  Court  to 
order  the  patent  vacated. 

The  Conrt  will  take  judicial  notice  that,  according  to  the 
provisions  of  the  Act  of  Congress  of  March  3,  1851,  every 
person  claiming  lands  in  California,  by  virtue  of  any  right  or 
title  derived  from  the  Spanish  or  Mexican  Government,  should 
present  his  petition  for  the  confirmation  of  his  title  to  the 
Board  of  Land  Commissioners,  and  that  such  proceedings  must 
be  had  thereupon,  before  said  Board  or  the  District  or  Supreme 
Court  of  the  United  States,  that  a  final  decree  confirming  the 
title  of  the  claimant  to  the  land  must  be  entered  before  the 
patent  for  the  land  could  be  issued.  A  patent  could  not  be 
issued  for  the  land  claimed  under  a  Mexican  grant,  unless  such 
proceedings  were  first  had  for  the  confirmation;  and  it  is  not 
pretended  liiat  they  were  not  had  in  respect  to  the  Jimeno 
grant.  The  patent  was  issued  only  in  pursuance  of  the  decree 
of  confirmation,  and  for  the  purpose  of  carrying  it  into  effect. 
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Tn  the  language  of  Mr.  Chief  Justice  Field,  in  speaking  of 
the  operation  and  effect  of  such  a  patent :  ^^  It  is  the  last  act 
of  a  series  of  proceedings  taken  for  the  r^cpgnition  and  con- 
firmation of  the  claim  of  the  patentees  to  the  land  it  embraces, 
the  first  of  which  was  the  petition  to  the  Board  of  Land  Com- 
missioners." (Leese  v.  Clark,  18  CaL  536.)  The  decree  of 
fiLnal  confirmation  was  essential  to  the  patent  as  a  judgment 
to  an  execution.  The  appellant  says  that  "some  proceedings 
were  had  in  some  suit  or  controversy  between  said  Larkin  and 
Missroon  and  the  United  States,  and  that,  on  the dajr  of 


,   1862,  the  United  States  Government  issued  a  patent 

founded  on  said  fraudulent  grant  to  said  Larkin  and  Missroojx," 
and,  as  before  remarked,  it  is  not  pretended  that  the  proceed- 
ings required  by  the  Act  of  Congress  were  not  had. 

The  Board  or  the  Court,  in  passing  upon  the  claim  and  con- 
firming it,  must  of  necessity  have  foimd  as  a  fact,  not  only  that 
Jimeno  was  the  grantee  of  the  Mexican  Government,  but  also 
that  he  was  competent  to  take  the  grant.  True,  this  may  not 
have  been  done  in  direct  terms,  as  in  the  case  of  United  States 
V.  Reading,  18  How.  1,  and  United  States  v.  Hart^nelVs  Execu- 
tors, 22  IB.0^.  286,  and  other  cases;  but  the  fact  must  have 
been  ascertained,  at  least  by  implication.  The  fact  is  as 
necessary  to  the  confirmation  of  the  grant  as  the  fact  that  the 
land  granted  was  situated  within  California,  and  must  have 
been  and  was  judicially  determined  by  the  Court  that  pro- 
noimced  the  decree;  otherwise,  we  would  have  the  case  of  a 
grant  without  a  grantee.  The  only  forum  in  which  this  fact 
can  be  found,  or  the  questions  relating  to  it  investigated,  dur- 
ing the  series  of  proceedings  that  end  with  the  patent,  is  the 
Board  of  Land  Commissioners  or  the  United  States  District  or 
Supreme  Court.  Their  jurisdiction  of  all  'the  matters  touch- 
ing the  claim  of  the  petitioner  to  the  land  and  of  proceedings 
for  final  confirmation  is  plenary  and  exclusive.  The  appel- 
lant seeks  to  set  aside  the  patent  on  the  ground  that  the  de- 
cree, in  pursuance  of  which  it  was  issued,  was  rendered  in  con- 
firmation of  a  grant  that  had  no  legal  existence  —  that  was 
made  by  the  Governor  of  California  contrary  to  law;  and  the 
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suit  IS  in  effect  a  proceeding  in  a  Court  of  this  State  to  Bet 
aside  the  decree  of  final  eonfinnation,  entered  in  the  proper 
Court  of  tlie  United  States;  for  the  facts  alleged  in  the  com- 
plaint do  not  tend  to  show  that  the  patent  was  improperly 
issued  upon  a  valid  decree,  but  that  it  was  issued  upon 
a  decree  that  ought  not  to  have  been  rendered,  if  the  true  state 
of  the  facts  respecting  the  grant  had  been  before  the  Court 
pronouncing  the  decree — a  decree  that  was  procured  by  the 
fraudulent  concealment  and  misrepresentation  of  the  claimants 
in  respect  to  a  fact  that  was  material  to  the  issues  in  the  case. 
The  old  and  very  general  rule  on  this  subject  is  stated  by 
Mr.  Chief  Justice  de  Grey  in  Duchess  of  Kingston's  Case,  11 
Har.  State  Trials,  262 :  "  But  if  it  (the  judgment)  was  a  direct 
and  decisive  sentence  upon  the  point,  and  as  it  stands,  to  be 
admitted  as  conclusive  evidence  upon  the  Court,  and  not  to  be 
impeached  from  within,  yet  like  all  other  acts  of  the  highest 
judicial  authority,  it  is  impeached  from  without.  Although  it 
is  not  permitted  to  show  that  the  Court  was  mistaken,  it  maybe 
shown  that  they  were  misled.  Fraud  is  an  extrinsic  collateral 
act,  which  vitiates  the  most  solemn  proceedings  of  Courts  of  jus- 
tice." Although  the  strictness  of  the  rule  has  been  in  many 
cases  modified,  and  parties  have  been  permitted  to  obtain  relief 
in  equity  against  judgments  and  decrees  obtained  by  fraud  and 
imposition,  yet  if  it  appear  that  the  defendant  had  knowledge 
of  the  fraud  in  time  to  have  availed  himself  of  it  in  his  defense, 
and  neglected  to  do  so,  or  if  by  reasonable  diligence  he  could 
have  ascertained  and  proven  the  true  state  of  the  facts,  in 
respect  to  which  the  fraud  is  alleged,  and  neglected  to  make  the 
proof,  the  Court  will  not  grant  him  relief.  {Le  Ouen  v.  Oov- 
emeur  and  Kembley  1  J.  Cases,  465 ;  Marine  Ins.  Company  v, 
Hodgson,  7  Cranch,  332;  Will.  Eq.  160.)  It  not  only  dofes 
not  appear  that  the  United  States  did  not  know  of  the  grants 
made  to  Jimeno  prior  to  the  making  of  the  Jimeno  grant,  but 
from  the  fact  that  they  succeeded  the  Mexican  Government  in 
California,  and  came  into  possession  of  the  archives  of  the 
former  Government,  every  presumption  is  in  favor  of  their 
having  knowledge  of  the  prior  grants,  and  no  fact  is  stated  to 
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rebut  that  presumption.  The  Government  having  neglected 
to  avail  itself  of  the  prior  grants  to  Jimeno  as  a  defense,  no 
one  will  he  permitted  after  the  final  decree,  to  set  up  the  same 
facts,  as  an  independent  ground  for  relief. 

Admitting  that  relief  might  be  granted  in  a  proper  case  with 
the  proper  parties,  can  the  Courts  of  this  State  set  aside,  or 
indirectly  review  the  decisions  of  the  Federal  Courts!  This 
is  not  an  open  question.  In  Peck  et  al.  v.  Jermeas  et  al,j  7 
How.  624,  Mr.  Justice  Grier,  in  delivering  the  opinion  of  the 
Court,  says:  ''It  is  a  doctrine  of  the  law  too  long  established 
to  require  citation  of  authorities  that  when  a  Court  has  juris- 
diction it  has  a  right  to  decide  every  question  which  occurs  in 
the  cause;  and  whether  its  decision  be  correct  or  otherwise, 
its  judgment,  till  reversed,  is  regarded  as  binding  in  every 
Court;  and  when  the  jurisdiction  of  a  Court  and  the  right  of 
a  plaintiff  to  prosecute  his  suit  in  it  have  once  attached,  the 
right  cannot  be  arrested  or  taken  away  by  proceedings  in 
another  Court"  (See  also  United  States  v.  Peters,  6  Cranch, 
116 ;  Freeman  v.  Howe,  24  How.  460 ;  United  States  v.  Booth, 
21  How.  606;  Moti  v.  Smith,  16  Cal.  633.) 

The  decision  in  this  case  does  not  in  any  degree  impair  the 
jurisdiction  of  the  State  Courts  to  pass  upon  and  determine 
the  rights  of  parties  claiming  under  conflicting  patents  issued 
by  the  General  Government  in  pursuance  of  decrees  of  con* 
flrmation,  but  the  jurisdiction  is  denied  to  them  to  attack  or 
collaterally  review  the  decisions  of  the  Courts  of  the  United 
States,  made  in  matters  of  which  they  have  the  admowledged 
jurisdiction. 

Judgment  affirmed. 


Sawteb,  J.,  concurring  specialty: 
I  concur  in  the  judgment 


Jan.,  1865.] 


Stanford  v.  Wobn. 


171 


▲rtamcnt  tat  Appellant. 


LELAND  STAITFOKD,  QoviaufOB,  JOHN  F.  CHELUS, 

LIEUTENANT-GOVEENOB,  AOT)  WILLIAM  H.  WEEKS. 
Secrhtaby  of  State,  and  ex  officio  Msmbebs  of  the 
BoABD  OF  State  Pbison  DiEECTOBa  of  the  State  of 
Caufoenia  v.  GEOKGE  A.  WORN,  et  al 

PiDcuDiNOS  TO  COHDBMN  Lakd^ — In  Order  to  render  proceeding!  tor  the 
condemnation  of  land  for  the  nae  of  the  State  effectual  for  anj  pnrpoae,  the 
proTlslons  of  the  itatnte  by  which  thej  are  anthorized  moat  be  atrictly 
followed. 

Plumtiit  in  FiocanDiicafl  «o  coMnncH  Laito.— If  the  Act  authorising  pro- 
ceedings for  the  condemnation  of  land  directs  them  to  be  commenced  in  the 
name  of  the  People  of  the  State,  and  they  are  commenced  In  the  name  of 
the  GoTcmor,  Lleutenant-QoTemor,  and  Secretary  of  State,  this  renders  the 
whole  proceeding  a  nullity. 

Tims  of  Publication  of  Noncn. — If  the  Act  authorizing  proceedings  for 
the  condemnation  of  land  directs  a  notice  to  claimants  to  be  published  for 
four  weeks,  and  only  twenty-four  days  elapse  from  the  day  of  the  first 
publication  to  the  day  the  defendants  are  notified  to  appear,  the  Court 
acquires  no  jarisdlction  oyer  parties  who  do  not  Toluntarlly  appear  In 
the  action. 

OOHTROL    OF    COUBT    OTBB    PBOCBBDINOB    TO    GONDBMN    LAND. —  The    Court    dOCS 

not  lose  its  control  oyer  proceedings  for  the  condemnation  of  land  by 
reason  of  Its  adjournments  at  any  time,  bat  It  continues  as  unfinished 
business  until  the  deed  is  made  and  money  paid  oyer  under  the  order  of 
the  Court. 
Whbn  Pbocbbdinos  condbmning  Land  abb  Void. —  If,  after  proceedings 
haye  been  takcm  to  condemn  land  for  the  use  of  the  State,  the  damages 
haye  been  assessed,  and  a  decree  of  condemnation  entered.  It  shall  appear 
that  the  State  has  acquired  no  title  by  the  decree,  the  Court  should,  on 
motion  of  the  Attorney-General,  quash  all  the  proceedings,  and  order  the 
money  to  be  refunded  to  the  State.  • 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
(Sty  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

/.  0.  MoCvUough,  Attorney-General,  for  Appellant 

The  motion  of  the  Attorney-General  to  quash  said  proceed 
ings,  and  to  permit  the  State  to  withdra^r  the  moneys  from  the 
custody  of  the  Coart^  should  have  been  granted. 

first — The  proceedings  were  irregular  and  vcHd,  and  the 
State  wished  to  dismiss  them.  It  remored  a  cloud  from 
cUiinants'  tide.  (Bensley  v.  Hie  Moimt.  L.  W.  Co.,  18  Cal. 
814.) 

Second  —  The  moneys  belonged  to  the  State.     They  were 
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taken  from  her  Treasury.  No  other  had  a  vested  right  to  the 
money  until  she  had  a  vested  right  to  the  land.  Getting  no 
title  to  the  latter,  she  had  not  lost  title  to  the  former.  It  is 
not  the  case  of  abandoning  lands  after  they  have  been  legally 
condemned,  and  thus  making  the  former  ovmer  buy  back  the 
land  or  the  easement  {Hwwhins  v.  The  Trustees  of  Rochester, 
1  Wend.  53;  People' v.  Supervisors  of  Westchester,  4  Barb. 
S.  C.  64,  76;  Srruvrt  v.  Portsmouth  £  C.  R.  R.,  20  N,  H.  233, 
289;  Hampton  v.  Com'th,  7  Harris^  19  Pa.  329,  884.) 

Patterson,  Wallace  &  Stow,  for  Bespondentt. 

By  the  Court,  Sandbeson,  C.  J. 

This  is  an  action  to  condemn  certain  lands  at  Point  San 
Quentin  for  State  Prison  purposes,  under  the  provisions  of  an 
Act  of  the  Legislature  passed  for  that  purpose,  as  amended  in 
1863.  (Statutes  of  1863,  p.  224.)  •  That  Act  authorizes  the 
Attomey-CJeneral  "  in  the  name  of  the  People  of  the  State  of 
California,^*  to  bring  an  action  in  one  of  the  District  Courts 
of  any  county  adjoining  the  County  of  Marin,  for  the  con- 
demnation of  all  such  lands  as  the  State  Prison  Directors  may 
deem  necessary  for  the  convenience  of  the  Prison  and  the  use 
of  the  State,  and  prescribes  the  mode  and  manner  in  which 
the  action  shall  be  prosecute.  It  directs  that  the  action  shall 
be  brought  by  filing  a  petition  or  declaration  and  publishing 
the  same  at  least  once  a  week  for  four  weeks  in  some  news- 
paper in  the  county  where  the  suit  is  brought,  and  prescribes 
what  matters  shall  be  set  forth  therein,  including  a  notice 
requiring  all  persons  interested  in  the  lands  to  come  into  Court, 
on  a  day  to  be  specified  in  said  notice,  and  file  their  objections 
in  writing,  if  any  they  have,  against  the  proposed  condemna- 
tion. At  the  time  specified  in  the  notice,  or  as  soon  thereafter 
as  is  convenient,  the  Court  is  required  to  impanel  a  jury  to 
assess  the  value  of  the  lands.  The  Board  of  State  Examiners 
are  directed  to  audit  the  amount  so  assessed,  tdgeth^  with 
such  expenses  as  the  Attomey-G^vieral  may  certify,  and  tho 
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Controller  is  directed  to  draw  his  warrant  for  such  amount  in 
favor  of  the  Attorney-General,  payable  on  the  15th  of  Decem- 
ber, 1863,  who  is  required  to  pay  the  same  into  court  for  the 
benefit  of  all  the  parties  interested  in  the  proceedings.  Upon 
the  payment  of  the  warrant  or  the  money  into  Court  the  clerk 
is  required  to  execute  a  deed  of  the  land  in  question  to  the 
State  of  California  in  due  form  of  law,  reciting  the  proceed- 
ings in  the  case,  and  thereupon  it  is  declared  that  the  State 
shall  thereafter  be  the  owner  in  fee  simple  absolute  of  said 
lands. 

Under  this  Act  these  proceedings  were  instituted  on  the  Ist 
day  of  May,  1863,  and  thereafter  the  value  of  the  lands  was 
assessed  and  the  money  paid  into  Court  pursuant  to  an  order 
of  the  Court  made  on  the  29th  of  February,  1864.  This  order 
reserved  to  the  parties  the  right  to  take  any  further  steps 
they  might  deem  proper  until  the  12th  of  March  following, 
on  which  day  the  Attorney-General  moved  the  Court  to  refund 
the  money  to  the  State,  and  to  quash  all  the  proceedings  upon 
the  ground  that  they  were  null  and  void  by  reason  of  a  non- 
compliance with  the  provisions  of  the  Act  under  which  they 
had  been  instituted.  This  motion  was  denied,  and  thereupon 
the  Attorney-General  took  an  appeal  to  this  Court  from  all  the 
judgments  and  orders  in  the  case. 

It  appears  from  the  record  that  the  petition  was  filed  in  the 
names  of  Leland  Stanford,  Governor;  John  F.  Chellis,  Lieu- 
tenant-Governor; William  H.  Weeks,  Secretary  of  State,  and 
ex  oificio  members  of  the  Board  of  State  Prison  Directors  of 
the  State  of  California,  instead  of  the  People  of  the  State  of 
California,  as  directed  by  the  Act  in  question.  It  further 
appears  that  the  notice  required  by  the  Act  was  not  published 
for  four  weeks,  as  therein  directed  prior  to  the  day  upon  which 
the  owners  were  required  to  appear  in  Court  and  answer  the 
petition,  but  ioft  twenty-four  days  only.  There  are  other 
grounds  upon  which  it  is  claimed  that  these  proceedings  are 
null  and  void,  which  we  omit  for  the  reason  that  the  two  already 
stated  are  sufficient  to  establish  their  invalidity. 
In  order  to  render  proceedings  of  this  character  effectual  for 
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any  purpose  the  provisions  of  the  statute  by  which  they  are 
authorized  must  be  strictly  followed.  The  power  must  be  exer- 
cised precisely  as  directed,  and  there  can  be  no  departure  from 
the  mode  prescribed  without  vitiating  the  entire  proceedings. 
(Sedgwick  on  Statutes,  319.)  In  Bensley  v.  Motmtain  Lake 
Water  Company,  13  Cal.  306,  the  Court  said:  "All  statutory 
modes  of  divesting  titles  are  strictly  construed,  and  to  be 
strictly  followed.  He  who  relies  for  a  title  upon  an  extraor- 
dinary mode  of  acquisition  given  him,  not  by  the  will  of  the 
owner,  express  or  implied,  but  against  his  will  and  by  the  man- 
date of  the  law,  must  show  for  his  warrant  a  strict  compliance 
with  those  statutory  rules  from  which  his  title  accrues.^'  (See 
Curran  v.  Shattuck,  24  Cal.  427.) 

The  institution  of  this  action  in  the  names  of  the  Board  of 
State  Prison  Directors  is  wholly  unauthorized  by  the  Act  in 
question;  on  the  contrary,  the  Act  directs  it  to  be  brou^t  in 
the  name  of  the  People  of  the  State  of  California.  This  albne 
is  sufficient  to  render  the  whole  proceeding  a  nullity.  But 
had  the  action  been  commenced  in  the  name  of  tiie  proper 
party,  the  Court  failed  to  acquire  any  jurisdiction  over  the 
owners  of  the  land  (except  such  as  voluntarily  appeared),  for 
the  want  of  a  sufficient  publication  of  the  notice  required  by 
the  Act  in  question.  A  publication  for  four  weeks  is  required, 
yet  the  notice  in  this  case  directed  the  owners  to  appear  on 
the  2d  of  June,  and  its  first  publication  was  on  the  9th  of 
May,  less  than  four  weeks  before  the  day  appointed  for  their 
appearance  in  Court. 

The  District  Court  did  not  lose  its  power  or  control  over 
the  case  by  reason  of  its  adjournments  at  any  time.  It  was 
unfinished  business,  and  necessarily  continued  in  Court  until 
the  deed  was  made  and  the  money  paid  over  under  the  order 
of  the  Court.  It  being  apparent  that  the  State  would  have 
acquired  no  title  to  the  land  in  questiim  by  yirtue^of  the  pro- 
ceedings in  this  case,  it  was  the  duty  of  the  Attorney-General 
to  quash  the  whole  case  before  the  money  was  paid  out  by 
the  Court,  and  hia  motion  to  that  end  ought  to  have  been  sus* 
tained. 
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The  proceedings  being  void,  the  State  acquired  no  right  to 
a  deed,  nor  did  the  owners  of  the  land  acquire  any  right  to  the 
money.  The  order  denying  the  motion  is  reversed,  and  upon 
the  return  of  the  case  to  the  Court  below,  that  Court  is  directed 
to  enter  an  order  quashing  the  entire  proceedings,  and  directing 
the  money  now  in  Court  to  be  refunded  to  the  State. 


THE  PEOPLE  OF  THE  STATE  OF  CALIEOENIA  «^ 
rel.  J.  G.  McCULLOUGH,  Attobney-Geneeal,  v. 
ROMUALDO  PACHECO,  Treasueee  op  said  State, 
ATO  THE  CENTRAL  PACIFIC  RAILROAD  COM- 
PANY OF  CALIFORNIA. 

POWIB    OF    THE    LBQIBLATUBI    OYWa.    TAXATION    AMD    APPBOPRIATIOmi. —  Bj     the 

Conititatlon  of  California,  the  leglilatlTe  department  of  tlie  OoTernment  Is 
Tested  with  the  power  of  taxation,  and  the  authority  to  determine  the 
objects  for  which  the  taxing  power  thall  be  exerclied,  and  to  appropriate 
the  moneys  thus  railed  to  inch  objects ;  and  there  Is  no  restriction  upon  this 
power  as  to  the  objects  to  which,  or  the  time  for  which  appropriations  may 
be  made,  except  that  **  no  appropriations  for  a  standing  army  shall  be  for  a 
longer  time  than  two  years.** 

AyFXQPBiATiONB  —  W&BN  DO  NOT  CBBATB  Btati  Dsbt. —  There  being  no  limi- 
tation In  the  Constitution  in  respect  to  the  time  oyer  which  legislative  ap- 
propriations may  extend,  a  law  whieh  appropriates  a  sum  or  sums  of  money 
for  the  future,  and  directs  certain  payments  to  be  made  out  of  the  same 
at  designated  periods,  from  year  to  year  thereafter,  and  which  also  Imposes 
a  H>eclal  tax  and  sets  apart  the  proceeds  thereof  to  constitute  a  fund  suffi- 
cient to  meet  the  sums  so  appropriated  and  directed  to  be  paid,  as  the  same 
become  payable,  does  not  create  a  debt  within  the  meaning  of  the  prohi- 
bitory clause  in  Article  YIII  of  the  Constitution  of  the  Bute  of  California. 

Cbxation  or  Statb  Dbbt  in  Casb  ov  Wab. — ^The  legislative  department  of 
the  State  Government  has  the  exclusive  right  to  determine  when  such  a 
state  of  war  exists  as  will  authorise  It  to  create  a  debt  to  repel  invasion  or 
suppress  insurrection,  without  submitting  the  law  creating  the  debt  to  the 
people ;  and  its  determination  upon  this  subject  is  not  subject  to  review,  or 
liable  to  be  controlled  by  the  Judicial  department. 

LiQiSLATiTX  DNTiBmNATiON  WHSN  Wax  bxists. —  The  pssssge  by  the  Leg- 
Islatnre  of  an  Act  creating  a  debt  for  the  purpose  of  repelling  Invasion  or 
suppressing  a  rebellion,  without  a  submission  of  the  qyestion  to  a  yote  of 
the  people,  which  Act  recites  In  its  preamble  the  existence  of  war,  and  refers 
In  the  body  of  the  Act  to  such  recital  for  the  reasons  which  operated  upon 
that  body  to  Induce  the  passage  of  the  Act  Is  eyldence  of  a  determination 
by  the  Legislature  that  the  exigency  Justifying  its  action  in  creating  the 
debt  baa  arisen. 

Aid  to  A  Railboao  Cobpobation  bt  tbb  BrATn. — Section  ten  of  Article  XI 
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of  the  Constitution,  prohibiting  the  State  from  giving  or  loaning  its  credit 
to  or  in  aid  of  a  corporation,  does  not  prohibit  the  State  from  appropriating 
its  funds,  in  time  of  war,  to  aid  a  corporation  in  the  constmctioii  of  a 
railroad  to  be  used  by  the  State  for  military  porposes. 

Gift  or  Loan  of  the  Credit  or  the  State  to  a  Cokpobatiok. — ^The  im- 
position of  a  special  tax,  and  an  appropriation  of  the  proceeds  of  the  same 
to  be  paid,  when  collected,  to  a  railroad  company,  or  its  creditors,  to  aid  In 
building  the  railroad,  in  consideration  of  yaluabie  serrices  to  be  r«ndor«d 
thereafter  to  the  State  by  the  corporation,  is  not  a  gift  or  loan  of  the  credit 
of  the  State  to  or  in  aid  of  a  corporation,  within  the  meaning  of  section 
ten  of  Article  XI  of  the  Constitution. 

Final  Juvksmbnt  on  Bill  to  obtain  Injunction. —  Where  a  bill  is  filed  Ixy 
the  people  on  the  relation  of  the  Attorney-General  to  enjoin  the  State 
Treasurer  from  paying  money  out  of  the  Treasury,  on  the  ground  of  the 
nncoustitutidnallty  of  the  Act  directing  the  Treasurer  to  make  the  payment, 
and  the  Court  on  the  final  trial  deny  the  injunction,  the  judgment  denying 
the  Injunction  should  not  contain  a  clause  adjudging  an(l  decreeing  that  the 
Treasurer  pay  oyer  the  money  as  required  by  the  law. 

Appbal  from  the  District  Courts  Sixth  Judicial  District^ 
Sacramento  County. 

The  following  are  copies  of  the  complaint,  answers,  judg- 
ment, and  stipulation  in  this  cause: 

The  People  of  the  State  of  California^  on  the  relation  of 
John  G,  McCullough,  Attorney-General  of  said  State,  com- 
plain of  the  defendants,  Romualdo  Pacheco,  Treasurer  of  said 
State,  and  the  Central  Pacific  Railroad  Company  of  California, 
a  corporation  duly  incorporated  under  the  laws  of  and  doing 
business  within  said  State,  and  for  cause  of  complaint  aver 
and  show  and  cause  this  Court  to  be  informed,  that  the  said 
railroad  company,  defendant,'  assuming  to  act  under  a  pre- 
t^ended  statute  of  the  Legislature  of  said  State,  approved  April 
4th,  1864,  and  entitled  "An  Act  to  aid  the  construction  of  the 
Central  Pacific  Railroad,  and  to  secure  the  use  of  the  same  to 
this  State  for  military  and  other  purposes,  and  other  matters 
relating  thereto,"  have  executed  and  issued,  or  are  about  to  issue, 
fifteen  hundred  bonds,  numbering  from  <me  to  fifteen  hundred 
inclusive,  for  the  sum  of  one  thousand  dollars  each,  with  forty 
interest  coupons,  each  for  thirty-five  dollars,  attached  to  each 
of  said  bonds,  and  that  the  following  is  the  fimn  and  copy  of 
one  of  said  bonds,  viz: 
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"Unite©  States  of  America*     > 
iNo.  — w  , 

"The  Central  Pacific  Railroad  Company  of  California  ao- 

faiowledge  themselres  to  owe  to  Oakes  AineB,  of  North  Eaaton, 

in  the  State  of  Massachusetts,  or  to  the  holder  hereof,  the  sum 

of  one  thousaiui  dollars,  whidi  snm  they  promise  to  pay  to  the 

holder  hereof,  in  the  City  of  New  York,  on  the  1st  diay  of  July, 

1884,  with  interest  thereon  at  the  rate  of  seven  per  cent  per 

annum  from  the  first  day  of  July,  1864,  payable  semi-annually, 

on  the  first  day  of  January,  1865,  and  on  the  first  days  of  July 

and  January  of  each  year  thereafter,  at  the  State  Treasury  of 

the  State  of  California,  in  the  City  of  Sacramento,  in  said 

State,  upon  the  surrender  of  the  annexed  coupons  to  the  Treas- 
urer of  said  State,  both  principal  and  interest  payable  in  United 
Stales    gold    coin,    at    par    dollar    for    dollar — this    bond 

being  one  of  fifteen  hundred,  numbering  from  one  to  fif- 
teen hundred  inclusive,  of  the  same  tenor,  amount,  and  date, 
issued  under  and  in  pursuance  of  an  Act  entitled  ^  An  Act  to 
aid  the  construction  of  the  Central  Pacific  Bailroad,  and  to 
fieenre  the  use  of  the  same  to  this  State  for  military  and  other 
purposes^  and  other  matters  relating  thereto,^  approved  April 
4th,  1864,  and  by  the  provisions  of  said  Act,  the  interest  thereon 
is  to  be  paid  by  the  State  of  California,  The  payment  of  the 
principal  and  interest  of  this  and  said  other  bonds  is  also 
secured  by  a  mortgage  executed  by  the  said  company  upon 
tie  whole  of  their  railroad  from  the  City  of  Sacramento  to  the 
eastern  boundary  line  of  the  State  of  California,  and  all 
the  rolling  stock,  fixtures,  and  franchises  thereof,  to  Edgar 
Mills,  of  Sacramento,  State  of  California,  and  Joseph  A.  Dono- 
hoe,  San  Francisco,  State  of  California,  as  trustees  for  the 
holders  of  such  bonds  and  coupons.  The  payment  of  said  bonds 
is  also  secured  by  a  sinking  fund,  provided  by  setting  apart  in 
the  year  1870,  and  each  year  thereafter,  from  the  net  earnings 
and  income  of  the  railroad  of  said  company,  the  sum  of  fifty 
thousand  dollars  in  trust,  to  be  loaned  out  on  interest,  which  ,  \^ 

sums,  with  the  accumulating  interest  thereon,  are  irrevocably  !  iljl 

pledged  to  the  holders  of  said  bonds  for  the  final  payment  and 
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redemption  tkereaf.  And  it  is  hereby  stipulated  and  condi- 
tioned that  the  Oily  and  Oounly  of  San  Francisco,  and  the 
Counties  of  Sacramento  and  Placer^  in  the  State  of  California^ 
shall  not  be  liable  for  any  of  the  debts  or  liabilities  of  said 
company  to  an  amount  beyond  or  exceeding  the  amount  of  the 
capital  stock  of  said  company  subscribed,  or  which  may  here- 
after be  subscribed  by  them,  or  either  of  them,  upon  the  books 
of  said  company. 

^'  In  testimony  whereof,  the  said  company  have  caused  their 
corporate  seal  to  be  hereunto  affixed,  and  the  same  to  be  signed 
by  their  President  and  Secretary,  tiiis  first  day  of  July,  1864. 

**  L.  Stanfobb,  President 

[uBAi.]     ''£.  BL  Mqjjbb,  Jr.,  Secretary.'' 

And  said  plaintiffs  further  complain,  and  cause  this  Court 
to  be  informed,  that  said  defendant  Pacheco,  assuming  tx>  act 
solely  by  virtue  of  the  provisions  of  said  pretended  statute, 
and  pretending  to  act  in  his  offitsial  capacity  as  Treasurer  of 
said  State,  and  to  bind  the  people  thereof,  has  signed  or  is  about 
to  sign  each  of  said  forty  interest  coupons  attached  to  each  of 
said  fifteen  hundred  bonds,  and  that  the  form  of  (me  of  said 
eoupons  attached  as  aforesaid,  being  the  coupon  first  falling 
due  thereon,  and  the  other  thirty-nine  coupons  being  of  like 
tenor,  except  that  they  fall  due  in  r^ular  order  every  six 
months  after  tiie  first  day  of  January,  A.  D.  1865,  and  also 
that  the  form  of  the  indorsement  on  the  back  of  said  coupons 
signed  by  said  Pacheco  as  said  Treasurer,  is  as  follows,  viz : 

*'  $36.  Central  Pacific  R  R  Co.  of  California. 

^  Coupon  Na  1. 

"  For  thirty-five  dollars  in  XJ.  S.  gold  coin,  due  January  1, 
1865,  payable  by  the  State  of  California,  at  the  Stato  Treasury. 

"  For  Bond  No.  — . 

"  E.  H.  "IVfTTJ^TCR,  Jr.,  Secretary. 

^  This  coupon  is  payable  by  the  State  of  California,*  under 
an  Act  entitied  '  An  Act  to  aid  the  construction  of  the  Central 
Pacific  Railroad,  and  to  secure  the  use  of  the  same  to  this 
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State  for  military  and  other  purposes,  and  other  matters  relat- 
ing thereto^'  approved  April  4th,  1864. 

"R.  Paoheoo,  State  Treasurer.'* 


And  the  Attorney-General,  further  informing  on  behalf  of 
the  People  aforesaid,  avers  that  it  is  the  intention  of  said  rail- 
road company,  defendant,  still  flj^^mifig  to  act  under  the  pro- 
visions of  said  pretended  statute,  and  they  so  declare  it  openly 
to  be  their  intention  to  demand  of  and  from  the  defendant 
Pacheco,  as  Treasurer  aforesaid,  the  payment  in  pursuance  of 
the  tenor  thereof,  of  the  said  fifteen  hundred  coupons  attached 
to  said  bonds  which  fall  due  on  the  said  first  day  of  January, 
1865,  amounting  in  aU  to  fifty-two  thousand  five  hundred 
dollars,  in  the  gold  coin  of  the  United  States,  and  to  demand 
of  said  Treasurer  and  his  successors  in  office  the  payment  of 
the  said  other  coupons  attached  to  said  fifteen  hundred  bonds 
as  they  severally  fall  due,  amounting  in  all,  together  with  said 
first  coupons,  to  the  sum  of  two  million  one  hundred  thousand 
dollars,  in  said  gold  coin. 

And  further  informing  on  behalf  of  the  People  aforesaid, 
the  Attorney-General  avers,  tliat  defendant  Pacheco,  pretend- 
ing to  act  in  his  capacity  as  Treasurer  as  aforesaid,  threatens 
and  declares  it  to  be  his  intention  to  pay  out  of  the  State 
Treasury,  in  said  United  States  gold  coin,  on  the  1st  day  of 
*  January,  1865,  the  said  amount  claimed  by  said  railroad  com- 
pany as  aforesaid,  to  be  then  due  as  interest  on  said  fiftee^ 
hundred  bonds,  and  also  in  like  manner  while  he  remains  in 
office,  he  declares  it  to  be  his  intention  to  pay  said  other  cou- 
pons out  of  the  State  Treasury  as  they  severally  fall  due  as 
aforesaid,  claiming  and  pretending  to  make  such  payments, 
and  that  the  same  are  authorized,  and  the  said  company 
defendant,  claiming  and  pretending  to  receive  said  moneys, 
under  the  provisions  of  said  pretended  Act  of  the  Legislature. 

And  the  Attorney-General,  in  behalf  of  the  People  aforesaid, 
avers  and  charges,  that  said  Pacheco,  as  such  State  Treasurer, 
wiD  carry  out  his  threats  and  continue  to  sign  said  coupons, 
and  will  pay  said  coupons  out  of  the  moneys  in  the  State 
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TreastiTj  now  mider  his  oomtrol  as  such  Treasiirer,  and  the 
said  company  defendant  will  receive  said  pajments  from  said 
moneys,  unless  they  and  each  of  them  are  restrained  and 
enjoined  from  so  doing  by  the  order  and  injunction  of  this 
•Court.    • 

And  the  said  Attorney-General  further  informs  the  Court 
that  he  is  advised  and  so  charges  the  fact  to  be,  that  the  said 
pretended  Act  of  the  Legislature  (by  virtue  of  which  solely 
said  defendants  are  now  assuming  and  claiming  to  act  and 
mtend  further  to  act  under  its  provisions,)  is  wholly  uncon- 
stitutional and  void,  and  utterly  and  entirely  inoperative  and 
<rf  no  valid  force  so  as  to  authorize  or  empower  said  defendant 
company  to  execute  and  issue  said  fifteen  hundred  bonds  with 
the  coupons  attached  in  the  form  aforesaid,  or  to  authorize  or 
empower  them  or  any  other  parties  to  receive  payment  of  said 
coupons  or  any  part  thereof  out  of  any  moneys  now  or  that 
may  hereafter  be  in  the  State  Treasury,  and  that  said  pretended 
Act  confers  no  valid  power  or  right  to  exercise  the  duties  or 
authority  in  the  same  attempted  to  be  created  and  delegated 
fo  the  said  defendants  as  aforesaid  by  reason  of  this : 

That  notwithstanding  long  before,  and  at  the  time,  and  ever 
mnce  the  passage  of  said  pretended  Act,  the  State  of  Califor- 
nia was  and  is  indebted  in  a  sum  greatly  exceeding  the  sum 
43f  three  hundred  thousand  dollars  upon  debts  and  liabilities 
created  by  the  Legislature  thereof,  no  sufficient  ways  or  means,  i 
exclusive  of  loans,  were  provided  by  said  Act  for  the  payment 
<if  the  debt  and  liabilities  therein  attempted  to  be  created  as 
Ihe  same  falls  due  and  for  the  full  discharge  thereof  within 
the  next  twenty  years. 

And  for  this :  That  though  the  public  debt  of  the  State  before, 
at  the  time,  and  ever  since  April  4th,  1864,  over  and  exclusive 
of  the  amount  sought  to  be  appropriated  by  said  pretended 
Act,  was  far  exceeding  three  hundred  thousand  dollars,  yet  the 
said  pretended  Act  did  not  provide  for  its  submission  to  the 
people  of  the  State,  nor  has  the  same  in  fact  been  submitted 
nor  attempted  nor  pretended  to  be  submitted  to  said  people, 
nor  has  said  pretended  Act  ever  received  at  any  general  elec- 
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tion  a  majority  of  all  the  votes  cast  for  or  against  it  by  the 
people  as  such  general  election. 

And  for  this :  That  though  upon  April  4th,  1864,  and  since 
the  indebtedness  of  the  State  as  aforesaid  exceeded  three  hun- 
dred thousand  dollars,  yet  said  pretended  Act  was  not  passed,, 
nor  the  liability  upon  the  State  therein  contemplated  was  not 
nor  18  attempted  to  be  contracted  during  a  time  or  in  the  case 
of  war  to  repel  invasion  or  suppress  insurrection  —  that  in  fact 
neither  then  nor  since,  were  or  have  the  people  of  this  Sihitk 
been  engaged  in  any  war  for  repelling  any  invasion  or  suppress- 
ing any  insurrection  against  its  authority. 

And  for  this:  That  said  pretended  Act  attempts  to^ve  and 
to  loan  the  credit  of  this  State  in  some  manner  to  and  in  aid 
of  said  Central  Pacific  Railroad  Company  of  Calif  omiaj  a  cor- 
poration duly  organized  under  the  laws  of  said  State. 

Wherefore,  the  said  Attorney-General  avers,  that  all  the  acts 
already  performed  by  said  Pacheco,  Treasurer  as  aforesaid,  in 
behalf  of  the  people  and  intended  to  be  hereafter  performed 
by  the  defendants  under  the  said  provisions  of  said  pr6tteded 
Act,  were  and  are  and  will  be  wrongful  and  illegal,  and  utterly 
in  violation  of  law,  and  all  liabilities  and  payments  contracted 
and  made.  Or  to  be  contracted  and  made,  and  all  moneys  paid 
or  to  be  paid  out  by  said  Pacheco,  or  received  or  to  be  receivisd 
by  said  company  defendant,  or  any  holder  of  said  coupons,  xui- 
der  the  said  provisions  of  said  pretended  Act,  are  and  will  be 
illegal,  wrongful,  and  fraudulent  against  the  people  of  the  State 
of  California. 

And  the  Attorney-General  further  informing,  gives  the  Court 
to  know,  that  if  the  defendant  Pacheco  is  permitted  to  coh- 
tinue  to  sign  and  issue  said  coupons  or  pay  out  of  the  State 
Treasury  said  moneys,  and  the  defendant  company  to  negotiate 
said  coupons  or  to  receive  said  moneys,  the  said  people  must 
•suffer  great,  serious,  and  irreparable  injury  and  loss  thereby. 

Wherefore,  inasmuch  as  the  said  people  have  no  speedy^ 
adequate,  nor  complete  remedy  by  the  course  of  the  comtnori 
law  for  the  injuries  committed  and  threatened  to  be  committed 
by  the  said  defendants  tod  others  hereinbefore  set  forth,  they 
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pray  this  Court  by  the  final  judgment  thereof,  and  in  the  mean- 
time until  the  rendition  of  such  final  judgment,  that  said  K. 
Pacheco,  Treasurer  of  said  State  of  California,  and  the  said 
j  Central  Pacific  Railroad  Company  of  California,  their  and  each 

I  of  their  counsel,  solicitors,  agents,  attorneys,  and  employes^ 

I  may  be  restrained  by  the  otder  and  writ  of  injunction  of  this 

Court  from  doing  any  act  or  acts  under  the  said  provisions  of 
said  pretended  statute,  and  especially  that  said  defendant  com- 
pany be  reatraitiod  from  executing  and  issuing  the  said  fifteen 
I  hundred  bonds   with  the  coupons  attached  in  the  form  above 

I  recitec'   i^and  if  already  executed, .  that  the  same  may  be  can- 

<  celled,  and  the  defendant  company  restrained  from  proceeding 

any  further  in  the  issuance  or  negotiation  thereof,)  and  that 
.  said  defendant  Pacheco  be  restrained  from  signing  said  coupons 

(and  if  any  or  all  are  already  signed,  that  the  same  may  be 
cancelled  and  he  be  restrained  from  delivering  them  to  said 
company  or  to  any  other,)  and  especially  that  said  Pacheco  be 
perpetually  restrained  and  enjoined  from  paying  out  any  of 
]  the  moneys  of  the  State  Treasury  under  his  control,  in  liqui- 

dation of  said  coupons  to  said  company  or  to  any  other,  under 
the  provisions  of  said  pretended  Act  of  the  Legislature,  and 
j  liiat  said  compauy  be  'orever  restrained  and  enjoined  from 

collecting  or  receiving  any  of  said  noneys  on  said  coupons 
or  otherwise — and  be  forever  restrained  from  enforcing  or 
attempting  to  enforce  tlie  payment  of  said  coupons,  or  any  of 
them,  or  any  part  thereof,  from  the  States  Treasury,  or  any 
moneys  therein  —  and  that  such  other  orders  and  decrees,  inter- 
locutory and  final,  may  be  made  herein,  as  to  equity  may  pertain, 
and  that  such  other  relief  as  is  proper  may  be  granted. 
1  John  G,  McCullough, 

Attorney-General* 

1  he  said  defendants,  the  Central  Pacific  Railroad  Company 
of  California,  a  corporation  duly  organized  under  the  laws  of 
the  State  of  California,  for  answer  to  the  complaint  filed  in 
said  action^  deny  that  the  said  statute  described  and  referred 
to  in  said  complaint  is  uunconstitutional  or  void,  but  on  the 
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contrary  they  aver  that  the  same  is  a  valid  statute,  and  does 
not  violate  any  provision  of  the  Constitution  of  the  State  of 
California,  or  of  the  United  States,  and  the  said  statute  fully 
authorizes  the  execution  and  issue  of  the  said  honds  and  cou- 
pons described  in  said  complaint,  and  also  authorizes  and 
requires  the  payment  of  said  coupons  by  the  Treasurer  of  said 
State  of  California,  out  of  the  moneys  in  the  State  Treasury,  and 
in  his  hands  as  such  State  Treasurer ;  that  it  was  not  necessary, 
nor  does  the  Constitution  of  the  State  of  California  require, 
chat  said  statute  should  be  submitted  to  the  people  of  said 
State  at  any  election  held  in  said  State;  and  they  further  aver 
that  said  statute  was  passed  in  a  time  of  war,  to  repel  inva- 
sion, and  suppress  insurrection,  as  set  forth  in  said  Act  and 
the  preamble  thereof;  that  at  that  time,  and  ever  since,  the 
United  States  were  and  have  been  engaged  in  a  war  with  cer- 
tain persons  who  have  rebelled  against  the  authority  of  the 
Government  of  the  United  States,  of  which  the  State  of  Cali- 
fornia forms  a  part,  and  the  National  Government  was  at  said 
time  and  ever  since  has  been  engaged  in  suppressing  a  gigan- 
tic insurrection  of  a  portion  of  the  people  of  the  United  States 
against  its  authority,  and  the  said  Act  was  passed  by  the  State 
of  California  "to  repel  invasion,  suppress  insurrection,  and 
defend  the  State  against  its  enemies,"  and  the  Legislature  of 
said  State  had  full  power  and  authority  to  enact  said  law,  and 
it  is  the  duty  of  the  officers  of  said  State  to  enforce  the  same, 
and  give  full  effect  to  all  its  provisions. 

The  said  defendants  further  say,  that  they  have  fully  and 
faithfully  complied,  in  all  respects,  with  the  provisions,  require- 
ments, and  conditions  of  the  said  Act,  on  their  part  therein 
provided  to  be  performed;  that  within  ninety  days  after  the 
passage  of  said  Act,  to  wit:  on  the  4th  day  of  May,  1864,  the 
said  defendants  duly  filed  in  the  office  of  the  Secretary  of  State, 
a  contract  and  agreement,  duly  signed  by  the  President  and 
Secretary  of  said 'company,  and  sealed  with  tfie  corporate  ^eal 
thereof,  therein  and  thereby  agreeing  to  faithfully  do  and  per- 
form, and  fully  comply,  on  the  part  of  said  company,  with  all 
the  terms  and  conditions  set  fourth  in  said  Act,  and  the  fourth 
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section  thereof,  and  therein  also  releasing  all  claim  to  the  war- 
rants pTx>vide(l  to  be  issued  by  the  Act  entitled  an  Act  to  aid 
the  construction  of  the  Central  Pacific  Railroad  in  the  State 
of  California,  and  other  matters  relating  thereto,  approved 
April  25,  1863,  and  also  agreeing  therein  that  said  company 
should,  within  ninety  days  after  the  receipt  of  a  patent  there- 
for from  the  United  States,  execute,  acknowledge,  and  deliver 
to  the  State  of  California,  a  deed  in  fee  simple  for  the  convey- 
ance of  the  south  half  of  section  nineteen,  in  Township  Eleven 
north,  of  Range  Seven  east,  Mount  Diablo  meridian,  situated  in 
Placer  County,  on  said  railroad,  and  about  twenty-two  miles 
from  Sacramento,  with  all  the  granite  and  granite  quarries 
thereon,  excepting  and  reserving  therefrom,  however,  a  tract 
or  strip  of  land  four  hundred  feet  wide,  and  running  across 
said  half  section,  each  one  half  thereof  lyiug  on  each  side  of 
the  line  running  along  the  centre  of  the  main  railroad  track 
of  said  company,  and  the  said  company  has  never  received  a 
patent  for  said  tract  of  land. 

And  the  said  Central  Pacific  Railroad  Company  of  Califor- 
nia further  aver,  that  the  passage  of  said  Act  by  the  Legisla- 
ture  of  said  State,  and  the  acceptance  of  the  terms,  conditions, 
and  provisions  thereof  by  these  defendants,  by  filing  said  con- 
tract and  agreement  in  the  oflSce  of  the  Secretary  of  State, 
as  provided  by  said  Act,  constituted  and  made  a  valid,  legal, 
and  binding  contract  between  the  State  of  California  and  these 
defendants,  and  the  payment  of  said  interest  coupons  of  the 
said  fifteen  hundred  bonds,  described  in  said  complaint,  by  the 
State  Treasurer,  out  of  moneys  in  the  State  Treasury,  is  and 
will  be  but  the  payment  and  discharge  of  a  just,  valid,  and 
binding  liability  of  the  State  of  California,  arising  under  a 
valid,  subsisting  obligation  and  contract,  on  the  part  of  said 
State,  as  a  just,  proper,  and  agreed  compensation  for  the  ser- 
vices and  transportation  of  property  done  and  performed,  and 
agreed  to  be  hereafter  done  and  performed,* by  these  defend- 
ants, for  the  use  and  benefit  of  said  State  of  California. 

Wherefore,  these  defendants  have  good  right  to  demand  and 
receive  the  payment  of  said  interest  coupons  on  the  said  fifteen 
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hundred  bonds  described  in  said  complaint,  from  time  to  time, 
MB  the  same  shall  fall  due^  to  be  paid  by  the  said  Pacheco  as 
such  State  Treasurer,  and  his  successors  in  said  office,  out  of 
moneys  in  the  State  Treasury,  and  the  said  State  Treasurer, 
and  his  successors  in  said  office^  has  full  power  and  authority, 
and  it  is  his  and  their  duty  to  pay  the  same,  as  they  shall  from 
time  to  time  become  due,  under  and  in  accordance  with  the 
provisions  of  the  said  statute. 

Wherefore,  these  defendants  pray  judgment  that  the  said 
defendant,  B.  Pacheco^  as  such  State  Treasurer,  and  his  suc- 
cessors in  said  office,  be  ordered  and  directed  to  pay  to  the 
holders  tliereof,  the  said  forty  interest  coupons  attached  to 
each  of  the  said  fifteen  hundred  bonds  described  in  said  com- 
plaint, as  the  same  shall  respectively  fall  due,  out  of  moneys 
in  the  State  Treasury,  as  provided  in  the  said  statute  described 
and  referred  to  in  said  complaint,  and  for  their  costs  herein 
expended,  and  for  such  other  and  further  relief  as  may  be  just 
and  proper. 

E.  B.  Cbockee, 
Attorney  for  Central  Pacific  K.  R.  Co.  of  Cal. 

The  said  defendant,  Pacheco,  for  answer  to  the  complaint 
filed  in  said  action,  denies  generally  and  specifically  each  and 
all  the  allegations  in  said  complaint,  except  that  he  admits 
that  he  is  State  Treasurer,  and  that,  as  he  is  informed  and 
believes,  the  said  Act  of  the  State  of  California  described  and 
referred  to  in  said  complaint,  is  a  valid  and  binding  statute, 
and  the  same  authorizes  and  requires  this  defendant,  as  such  '^ 

State  Treasurer,  to  pay  the  said  coupons  attached  to  said  bonds 
described  in  said  complaint 

Wherefore,  he  prays  for  judgment,  etc. 

E*  B.  CpOCKEB, 

Attorney  for  Pacheco. 

October  Term,  A.  D.  1864.  Judgment,  November  25th, 
1864. 

This  eanse^  having  been  dnly  rabmitted  to  the  Court  for  trial, 
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upon  the  pleadings  and  stipulation  filed,  the  Court  now  finds 
for  said  def endants,  and  that  said  Central  Pacific  Kailroad  Com- 
pany is  entitled  to  a  judgment  as  prayed  for  in  their  answer. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  injunc- 
tion against  said  defendants  prayed  for  in  the  complaint  filed 
in  said  action  be  and  the  same  is  hereby  denied. 

And  it  is  further  ordered^  adjudged,  and  decreed,  that  the 
said  Eomualdo  Pacheco,  State  Treasurer  of  the  State  of  Cali- 
fornia, and  his  successors  in  said  office,  be,  and  they  are  hereby 
ordered  and  directed  to  pay  to  the  holders  thereof,  the  said  forty 
interest  coupons  attached  to  each  of  the  said  fifteen  hundred 
bonds  described  in  said  complaint,  and  numbering  from  one 
to  fifteen  hundred,  inclusive,  said  interest  coupons  being  for 
thirty-five  dollars  each,  payable  in  United  States  gold  coin, 
the  same  to  be  paid  from  time  to  time  as  the  said  interest 
coupons  shall  respectively  fall  due,  out  of  the  State  Treasury, 
and  the  moneys  and  funds  therein^  in  accordance  with  the  pro- 
visions of  the  Act  entitled  "An  Act  to  aid  the  construction  of 
the  Central  Pacific  Eailroad,  and  to  secure  the  use  of  the  same 
to  this  State  for  military  and  other  purposes,  and  other  matters 
relating  thereto,"  approved  April  4,  1864. 

It  is  hereby  stipulated  and  agreed  by  and  between  the  above 
named  plaintiffs  and  defendants,  that  this  case  shall  be  heard 
and  determined  in  the  Supreme  Court  upon  the  pleadings,  the 
judgment  and  this  stipulation,  and  it  is  further  agreed  and 
admitted,  that  the  facts  stated  in  said  complaint  and  not  denied 
in  the  answer  of  the  Central  Pacific  Eailroad  Company  of  Cal- 
ifornia, are  true ;  and  further,  it  is  admitted  that  ihe  averment 
of  facts  in  said  answer  of  the  said  company  are  also  true,  ex- 
cept that  it  18  not  admitted  as  a  matter  of  fact,  that,  at  the 
time  of  the  passage  of  the  Act  of  April  4,  1864,  mentioned 
in  said  pleadings,  or  since,  the  said  State  (though  it  is  that  the 
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/^ej-3l  Government)  was  engaged  in  any  war,  or  repelling  any 

^sioix,  or  suppressing  any  insurrection. 

CSigxxed,)  J.  G.  McCullough, 

^  Att'y-Gen'l  and  for  Plaintiffs  and  Appel'ta. 

Attorney  for  Defendants  and  Respondents. 

'^    cither  facts  are  stated  in  the  opinion  of  the  Court 

^^*   McCtiUough,  AUamey-Generfl,  for  Appellant. 


•^, 


«Sj 


^^^^X^-^^    -Act  in  question  wiolates  Article  Vm  of  the  State  C<m- 
""^  :  V^^*     '^^  Legislature  have  attempted  to  create  an  uncon- 
-  W^^al  debt. 

^  Vb  admitted  that  the  Act  was  never  submitted,  nor  is  there 
32iy  provision  in  the  Act  itself  for  its  submission,  to  a  vote  of 
the  people.  It  is  admitted  that  the  debt  of  the  State,  upon 
April  4th,  1864,  and  ever  since,  'has  and  does  greatly  exceed 
three  hundred  diousand  dollars. 

We  maintain,  first,  that  the  law  attempts  to  create  a  debt; 
and,  second,  that  it  does  not  come  within  the  exception  of  the 
Article.  And  preliminarily  we  remark  that  the  doctrine  that 
*^thi8  Article  is  merely  directory  or  advisory,  and  addressed 
solely  to  ch^  legislative  conscience,  and  not  mandatory  upon 
the  Legislature,  has  long  since  been  abandoned.  (People  v. 
Johnson,  6  Cal.  504;  Nougues  v.  Douglass,  7  Cal.  68,  76.) 

First — The  Act  assumes  to  authorize  the  creation  of  a  State 
debt  or  liability. 

The  Vlllth  Article  of  the  Constitution  is  plain,  and  clear  to 
the  obscurest  understanding.  Th3  terms  are  general  and  com- 
prehensive. The  Legislature  is  forbidden  to  create  "  any 
debt,"  A  debt  may  be  contingent  or  absolute,  created  by 
statute  expressly  or  by  contract,  by  appropriation  when  there 
is  no  money  to  meet  it,  (at  least  within  the  current  fiscal  year,) 
by  drawing  against  a  fund  when  none  such  exists,  and  in 
various  other  ways.  But  lest  a  narrow  construction  should 
be  placed  upon  the  word  ^^debt,"  and  an  attempt  made  to 
except  from  its  meaning  some  kind  of  a  State  obligation,  th« 
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Legislature  is*  forbidden  to  create  "any  liability/'  direct  or 
indirect,  present  or  future,  express  or  implied.  And  that  there 
might  be  no  possible  evasion,  the  Legislature  is  forbidden  to 
create  any  debt  or  debts,  liability  or  liabilities,  "  in  any  manr 
ner. 

But  it  is  said  that  this  Article  was  not  intended  to  include 
the  necessary  and  ordinary  expenses  of  the  Government,  Such 
a.  construction  is  negatived  by  the  debates  in  the  Constitutional 
Convention,  by  the  very  words  of  the  Article,  by  the  exception 
in  oases  of  war,  and  by  ^e  sixteenth  section  of  Article  XII. 
The  debates  in  the  Convention  show  (and  surely  the  framers 
should  know  what  they  meant)  that  the  Article  was  intended 
to  cover  governmental  expenses.  It  was  the  very  subject  dis- 
cussed, some  contending  for  one  hundred  thousand  dqjlara, 
some  for  five  hundred  thousand  dollars,  and  finally  the  Con- 
vention settled  on  three  himdred  thousand  dollars  as  the  full 
limit  the  Legislature  was  permitted  to  go  in  the  creation  of  a 
State  debt,  unless  the  same  was  submitted  to  a  vote  of  the 
people.  The  three  hui^dred  thousand  dollars  was  intended  as 
a  margin,  after  the  State  Government  was  fairly  put  in  opera- 
tion under  the  sixteenth  section  of  Article  XII,  to  meet,  any 
deficit  occasioned  by  the  miscalculations'  of  subsequent  L^s- 
latures  in  f raining  their  tax  and  appropriaticm  bills,  in  the' 
failure,  of  the  usual  sources  of  revenue,  etc  (Debates  in  ike 
Convention,  p.  166;  People  v.  Johnson,  6  Cal.  601;  State  v. 
Medbery,  1  Ohio,  632.)  Nor  do  the  words  of  the  Article  war- 
rant any  such  exception;  and  nothing  but  a  forced  and  strained 
reading  can  draw  such  a  construction  from  the  terms. 
'■  But  the  exception  in  cases  of  war,  invasion,  and  insurrec- 
tion, shows  also  that  the  framers  thojght  that  unless  the  ex- 
ception was  made  the  words  would  include  such  expenses ;  and 
if  one  exception  be  expressly  made,  why  not  make  others,  if 
such  were  intended!  "If  the  general  limit  would  not  include 
these  ordinary  expenses  of  the  State,  why  should  the  same  gen- 
eral rule  include  the  more  pressing  demand  in  time  of  warf 
(Nougues  v.  DouglaaSj  7  Gah  67.)  ^    . 

And  again.  Article  XII,  sectioxi  16^  answen  ihis^ objection. 
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The  GonTention,  acknov^ledging  the  force  of  such  an  'btjec* 
tion  when  applied  to  the  first  Legislature^  which  was  to  put 
the  Goveminent  in  operation,  which  would  be  without  any 
means  in  the  Treasury  to  defray  the  expenses,  and  before  any 
revenue  could  be  collected,  which  must  therefore  borrow  to 
obtain  the  means;,  and,  judging  that  the  power  to -bortow 
only  three  himdred  thousand  dollars  might  not  be  ample 
enough  to  meet  all  the  governmental  expenses,  expressly  pro- 
vided that  the  limitation  contained  in  the  Vlllth  Article 
flhould  not  extend  to  that  Legislature,  but  it  was  authorized 
to  "negotiate  for  such  amount  as  might  be  necessary  to  pay 
the  expenses  of  the  State  Government." 

We  urge,  then,  that  this  Article  is  not  simply  a  limitation 
upon  the  power  to  borrow  money,  but  that  it  includes  liabili- 
ties of  every  nature  which  may  be  "  in  any  manner  *'  created 
by  the  Legislature;  and  that  the  powers  of  taxation  and  appro- 
priation are  ihoident  to  the  power  of  creating  a  debt  or  lia- 
hiKty. 

But  grant  that  this  construction  is  too  broad,  (for  it  is  not 
necessary  in  its  full  scope  to  sustain  our  case,)  we  particularly 
present  another  view.  The  Constitution  establishes  a  State 
Government;  machinery  is  provided  for  its  organization;  its 
powers  are  divided  into  three  separate  departments;  th^ese 
departments  are  to  be  filled  with  officers  to  exercise  tb6  powers 
and  functions  appertaining  to  them;  salaries  are  provided  to 
be  paid  to  them;  executive,  judicial,  and  legislative  officers 
are  tp  receive  compensation ;  (Art  V,  Sec.  21 ;  Art.  VI,  Sec. 
16;  Art  XII,  Sec  16,  of  the  Const.;)  other  strictly  goverti- 
mental  expenses  are  provided  to  be  incurred. 

The  Vlllth  Article  prohibits  the  Legislature  from  creatiit^ 
any  debt  or  liability.  But  the  foregoing  liabilities  -ar^  citeated 
by  the  Conatitviion,  not  by  the  Legislature.  They  are  created 
by  the  very  instrument  that  creates  the  Vlllth  Article  itbetfj 

These  provisions  must  stand  and  be  construed  togetheirj 
Each  must  have  its  effect.  The  Convention  that  framed,  thti 
people  who  adopted  the  Vlllth  Article,  framed  rind  ridopfed 
the  Vth,.VIth,  and  Xlltb  Articles.  '  The '^*  debt  or  raWHt.f^* 
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inhibited  by  that  Convention  and  the  people,  to  be  created 
against  the  State  by  only  one  of  the  departments  of  the  pro- 
posed government  was  created  by  the  Convention  and  the  peo- 
ple themselves^  at  the  same  time,  and  by  the  same  act,  for  the 
purpose  of  the  successful  oi^anization  and  subsequent  opera* 
tion  of  all  the  departments  of  that  proposed  Oovemment. 
In  other  words,  the  debts  or  liabilities  inhibited  in  the  VTIIth 
Article  must  have  their  sources  not  within,  but  outside  of  and 
beyond,  the  Constitution.  With  the  former  that  Article  has 
nothing  to  do.  To  use  the  words  in  a  peculiar  sense,  it  for- 
bids the  creation  of  legislative,  but  not  constitutional  debts. 

But,  though  it  be  true  that  the  Constitution  creates  liabili- 
ties of  a  character  above  enumerated,  it  nowhere  provides  that 
the  State  shall  go  into  a  system  of  internal  improvements,  or 
launch  out  into  any  scheme  of  financial  speculation.  {State  ▼. 
Medhery,  7  Ohio,  636.) 

And  if  it  be  said,  as  it  was  in  The  State  of  Galifomia  v. 
McCauley,  15  Cal.  456,  that  any  or  all  of  the  considerations 
mentioned  in  section  four  of  the  Act  in  question,  viz:  the 
transportation  of  convicts  to  the  State  Prison,  of  lunatics  to 
the  Insane  Asylum,  the  conveyance  of  public  messengers,  of 
articles  to  the  fairs  of  the  State  Agricultural  Society,  of  ma- 
terials for  the  construction  of  the  State  Capitol  Building,  of 
troops  and  munitions  of  war  belonging  to  the  State,  etc.,  etc.^ 
are  to  be  as  much  provided  for,  and  it  is  as  much  the  duty  of 
the  State  to  see  to  that  provision  as  it  is  to  provide  for  the 
salaries  of  her  officers;  and  that  the  obligation  of  the  State 
to  pay  the  expenses  of  such  conveyance  and  transportation 
exists  with  equal  force  and  to  the  same  extent,  without  as  with 
the  Act  and  so-called  contract  thereunder  —  it  is  answered: 
That  a  subsisting  contract  entered  into  by  the  State  to  pay  for 
such  conveyance  and  transportation,  creating  a  present  liabil- 
ity to  pay  specific  sums  of  money  semi-annually  for  the  next 
twenty  years,  and  a  mere  abstract  constitutional  obligation  to 
perform  said  acts,  and  to  pay  the  expenses  of  such  convey- 
ance and  transportation,  are  obviously  two  different  things: 
the  one  creates  a  direct  liability  for  a  specific  sum  of  money 
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^^^^Widnals;  the  other  is  a  simple  enunciation  of  one  of  the 

^  ^^^  of  a  Legislature;   the  one  creates  a  debt,  the  other  is 

^  /   "^   the  announcement  of  a  moral  obligation  addressed  to 

^»^t  ^Sialative  conscience.    (State  v.  Medbery,  7  Ohio,  637.) 

i?0r^    ^^^  argued  that  the  Act  is  a  contract  between  the  State 

^^j^^^Cj^*^^  company,  by  which  the  former,  in  consideration  of 

f^vT^^^    things  performed  and  to  be  performed  by  the  latter, 

^\       ^  P^7  the  interest  on  these  bonds  for  the  next  twenty 


^^^^^i 


ause  the  Act  may  have  the  effect  of  a  contract,  does  it 
^j£^  the  less  assume  to  create  a  debt!     If  A.  contracts  with 
B.  to  perform  certain  services,  does  or  may  not  that  contract 
create  a  debt  against  A.  ?    The  Legislature,  not  being  prohib- 
ited, has  the  power  to  make  contracts,  and  we  will  assume 
contracts  of  this  character,  but  it  must  make  them  in  compli- 
ance with  and  in  subordination  to  the  provisions  of  the  Consti- 
tution.    The  power  to  contract  is  an  incident  to,  if  not  in- 
herent 1%  the  power  to  create  a  debt  or  liability.    Oan  there  be 
any  creation  of  a  debt  except  by  words  of  contract!    If  the 
power  to  do  the  former  is  limited,  must  not  the  power  to  do 
the  latter  necessarily  be!    And  if  a  contract  be  entered  into 
by  which  an  individual  advances  money  or  services,  or  prom- 
ises  to  advance  either  to  the  State,  and  the  latter  in  return 
promises  to  advance  money  in  satisfaction,  is  the  consideration 
of  the  State  any  the  lees  an  inhibited  liability  under  the  Vlllth 
Article  because  of  the  different  nature  of  the  consideration 
advanced  by  the  individual!    There  is  no  magic  in  the  word 
**  contract**    The  State  being  free  from  debt,  the  Legislature 
may,  by  contract,  borrow  from  an  individual  three  hundred 
thousand  dollars,  or  contract  to  pay  to  him  three  hundred  thou- 
sand dollars  for  certain  services;    but  it  cannot,  therefore, 
borrow  four  hundred  thousand  dollars^  or  contract  to  pay  four 
hundred  thousand  doUass  for  those  services.     Then,  tiiougk 
the  Act  in  question  is  in  the  form  of  a  contract,  and  though 
the  company  thus  far  have  complied  with  the  conditions  on 
their  part,  does  it  not  assume  to  create  an  unconstitutional 
Uabilityl 
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Kow  tbe  words  ^*  debt  or  liability,"  as  used  in  thia  Vlllth* 
Article,  are  general.    A  debt,  as  said  before,  may  be  absolute 
or  contingent,  express  .or  implied,  statutory  or  conventional, 
funded  or  unfunded.    A  debt  exists  where  the  State  agrees  to 
pay  money  in  return  for  services  or  for  money  borrowed.     It 
may  exist  though  the  principal  is  never  to  be  paid.    (3  Selden, 
20;  1  Peters  U.  S.  216.)     In  a  popular  sense  it  includes  all 
that  is  due  to  a  party  imder  any  form  of  obligation  or  prom- 
ise;   (8   Metcalf,   626;   2    Blackstone^s   Commentaries,   464; 
JacoVs  Law  Dictionary,  "Debt;"  20  Oal.  824;)  any  kind  of 
a   just  demand;  (4  Sergeant  &  Rawle,  506;)  it  may    exist 
though   there   be   no   personal   but   only    property   liability; 
(People  ex  rel.  Mvlford  v.  Mayhew,  26  Cal.  666 ;)  it  may  exist 
against  the  State,  though  it  cannot  be  sued;  (3  Selden,  93, 
128;)  in  the  meaning  of  this  Article  it  is  said  to  exist  when  a 
sum  of  money  is  due  from  the  State  by  ccmtract,  express  or 
implied.     (20  CaL  850.)     Either  of  these  definitions  would 
embrace  tiie  liability  created  by  the  Act  under  consideration. 
The  conditions  fulfilled,  the  State  agrees  to  pay  absolutely 
fifty-two  thousand  five  hundred  doUars  on  January  and  July 
first  of  each  year.    And  on  the  theory  of  the  defendants,  though 
the  company  should  fail  to  perform  its  part  of  the  contract 
hereafter,  still  this  sum  is  due  at  stated  times  to  the  coupon 
holders,  and  the  State  must  sue  liie  company  to  recover  back. 
There  is,  then,  not  only  a  contract  to  pay  money  for  necessary 
expenses  at  a  future  day,  on  certain  conditions,  for  services  to 
be  rendered  or  materials  furnished,  but  there  is  an  absolute 
agreement  to  pay  money  in  any  event,  with  an  immediate  and 
a  fixed  liability  on  the  part  of  the  State  to  pay  it;   and  it  is 
clearly,  within  even  the  argument  of  McO^uley's  counsel,  in 
16  Cal.  445,  an  inhibited  liability.     The  sum  is  certain,  tiie 
time  is  definite,  the  mcmey  is  payable  at  all  events.     If  thrs 
State  was  suable  she  would  be  liable  to  an  action.     In  the 
words  of  section  two,  these  "coupons  for  interest  (A  said  fif- 
teen hundred  bonds  hereinbefore  described  shall  be  paid  as 
they  may  fall  due,  from  time  to  time,  for  said  period  of  twenty 
years."     Unlike  warrants,  which  are  merely  a  part  of  the 
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^<^bitx^jy  adopted  by  the  Qovemment  in  the  settlement  of  ita 
Z^^^^ta,  and  upon  which  no  action  can  be  maintained,  (Peo- 
g  1   ^'   Gf^my,  23  Cal.  125,)  these  coupons  are  evidences  of  indebt- 
^^e,      binding  obligations,   negotiable   instruments,   floating 
tie  K  ^^-^^  ^  hand,  separated  from  the  bond,  and  upon  which 
^pg  ^  ^^i7*er  may  sue.     (American  Law  Register  for  Aug.  1863, 
^  ^^    ^cmckson  V.  Y.  &  C.  R.  R.  Co.,  Note;  County  of  Beaver 
Li{^^"*^^«^r{mgr,  44  Penn.  68.)    They  are  just  as  much  liabilities 
^t^  ^^    the  State  as  are  the  bonds  against  the  company.    War- 
^^   ^^-^^  payable  out  of  "  moneys  not  otherwise  appropriated,*' 
^QYj    *^^Te  is  no  obligation  on  the  State  to  pay  until  there  is 
t)riat  ^    ^  ^®  Treasury.    In  the  State  Prison  case,  "  the  appro- 
futui*  ^^^^fi  were  to  take  eflFect  and  the  services  to  be  rendered  in 
g3ch  vJl**    "  '^^^  State  only  became  indebted  as  the  services  were 
Gtata^^'^^nth  performed,"  says  Mr.  Justice  Field.    But  here  the 
\fl^^^^  indebted,  upoB  the  issuance  of  these  coupons,  two  mill- 
^^^^  hundred  tibousand  dollars,  and  she  promises  to  pay  it 
\^\tv^alnients,  whether  the  eight  cent  tax  yields  enough  or  not, 
-^<3L  service  or  no  service  on  the  company's  part>  say  the  respond- 
ents.   The  State  is  just  as  much  indebted  as  would  be  an  in- 
dividual who  had  issued  his  promissory  notes  for  that  amount 
payable  every  six  months  for  the  next  twenty  years. 

And  (:  /en  granting  that  the  services  rendered  by  section  four 
are  as  much  a  part  of  the  State's  duty  as  to  support  her  convicts, 
(which  they  are  not,)  the  Legislature  has  no  right  to  support 
convicts  or  pay  Judges  of  the  State  by  the  issuance  of  bonds  in 
this  way? 

Assume  that  the  next  Legislature  should,  in  this  same  way, 

contract  for  building  a  Capito^  State  Prison,  etc,  etc.,  and 

issue  State  obligations  like  these  coupons  to  the  amount  of 

other  millions  of  dollars.     We  are  told  it  is  not  a  State  debt, 

because  a  tax  is  levied  and  an  appropriation  made  —  and  tax  of 

eight  cents  on  the  one  hundred  dollars  for  one  purpose,  five 

for  another,  ten  for  another,  and  so  on.    And  respondents  say 

these  are  irrepealable.    If  the  Legislature  can  do  this  for  twenty 

years,  it  can  do  it  for  all  time;  thus  one  Legislature  may  farm 

out  the  whole  public  revenue  io  these  different  purposes,  and 
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bind  the  people  forever.  For  if  a  contract  is  thus  created,  a 
subsequent  L^slature  cannot  repeal  the  law  to  a£Fect  the  con- 
tracts  nor  can  the  people  in  Convention  abolish  their  Consti- 
tution to  affect  it,  as  it  is  prohibited  by  the  Constitution  of  the 
United  States.  (21  K  T.  9;  22  N.  Y.  9.)  And  yet  we  are 
told  that  a  State  debt  is  not  created.  Did  not  the  national  debt 
of  England  commence^  and  has  it  not  grown  in  this  very  way; 
farming  out  first  one  and  then  another  source  of  the  public 
revenue  t  (Newell  v.  People,  S  Selden^  102, 116, 124 ;  13  Barb. 
S.  C.  63,  188.) 

The  Act  does  not  come  within  the  exception  of  the  Article 
which  reads  ^'  except  in  case  of  war  to  repel  invasion  or  sup- 
press insurrection.^' 

It  is  claimed  that  under  this  Article  the  Legislature  is  the 
exclusive  judge  when  the  contingency  of  war  has  aris^i,  and 
that  by  this  law  they  have  passed  their  judgment 

Is  the  Legislature  the  exclusive  judge  t  May  it  enact  war  in 
time  of  profound  peace?  The  actual  existence  of  public  war, 
and  also  of  civil  war,  though  neyer  publidy  proclaimed  eo 
nomine,  is  a  fact  in  our  domestic  history  which  this  Court  is 
bound  to  notice  and  to  know.  The  Court  does  know  judicially 
that  the  National  Gk>vemmeint  is  engaged  in  a  civil  war  to  su- 
press  a  gigai^tic  insurrection  against  its  authority.  (2  Black, 
S.  C,  TJ.  S.,  667,  Prize  Cases.) 

And  does  this  Court  not  know  judicially  that  upon  April 
4th  last,  or  since,  no  war  has  existed  in  this  State,  no  invasifxi 
to  repel,  no  insurrection  to  suppress?  Is  it  in  the  ^wer  of 
the  L^slature  to  assume  a  state  of  war  when,  confessedly, 
none  exists  ?  This  Artidle  applies  to  a  case  of  war  wherein  the 
State  is  engaged  —  to  repel  an  invasion  against  Us  authority,  to 
suppress  an  insurrection  within  its  borders;  not  to  repd  the 
invasion  of  an  enemy  into  Virginia,  not  to  suppress  an  insur- 
rection in  South  Carolina. 

But  granting  that  the  Legislature  is  tbe  sole  and  exclusive 
judge  of  the  existence  of  the  exigency;  (Martin  v.  Moii,  12 
Wheaton,  29;  Luther  v.  Borden,  7  Howard,  44;)  that  it  may 
incur  an  unlimited  debt  in  case  of  existing  war,  and  provide 
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for  a  probable  or  even  a  possible  contingency  of  war  at  any 
time  in  future,  the  debt  must  be  incurred  to  meet  a  case  of  war, 
and  of  war  only.  How  is  it  with  this  Act?  The  debt  is  in- 
curred for  peace  as  well  as  for  war  purposes. 

The  preamble  is  no  part  of  this  statate.  Where  the  words 
are  dear,  the  preamble,  like  the  title,  is  resorted  to  for  u<> 
purpose.  It  is  only  to  be  looked  at  when  the  words  are  ambig- 
uous. It  cannot  confer  any  powers  per  se.  It  can  neither 
enlarge  nor  restrict  the  body  of  the  Act  (Edwards  v^  Pope, 
3  Scanmion,  470 ;  Dwarris  on  Statutes,  *666 ;  Sedg.  Oon.  and 
Stet  Law,  <S5,  etc;  1  Story  on  Oon.,  Sees.  459,  462.) 

The  history  of  this  provision  and  of  Article  Vlllth  is  well 
known.  They  have  been  incorporated  in  most  of  the  new, 
and  the  amendments  to  the  old  Constitutions  of  many  of  ou^ 
sister  States.  They  were  intended  to  check  that  wild  spirit 
of  speculation  that  was  bringing  financial  ruin  on  the  country. 
They  were,  in  part,  intended  to  prevent  our  State  from  launch- 
ing out  into  a  system  of  internal  improvements  that  had  almost 
engulphed  many  of  the  older  States  in  pecuniary  embarrass- 
ments. Towns,  dtiesy  counties,  and  States,  had  felt  the  bane- 
ful effects  of  the  universal  rage  for  speculation.  Everywhere 
in  the  Eastern  States,  examples  of  bankruptcy  and  repudia- 
tion could  be  seen;  the  legitimate  result  of  loaning  the  public 
credit  and  contracting  public  debts  to  commence  and  oarry  on 
the  construction  of  canals  and  railroads.  States  that  had  at- 
tempted to  carry  on  these  works  in  their  own  name,  were  forced 
to  suspend,  injuriously  affecting  State  credit,  depreciating  all 
kinds  of  property,  and  bringing  general  stagnation  in  all  de- 
partments of  business.  Other  States  sold  out  their  public  works, 
as  a  choice  of  evils,  at  an  enormous  sacrifice. 

The  State  is  prohibited  from  giving  or  loaning  her  credit,  or 
directly  or  indirectly  from  becoming  a  stockholder  in  any  cor- 
poration. Does  she  do  either  by  the  Act  under  consideration  ? 
^e  find  little  authority  upon  this  question.  A  similar  clause 
to  that  in  our  Constitution  is  incorporated  in  the  Constitutions 
of  Maine,  New  York,  Pennsylvania,  Maryland,  Kentucky, 
Ohio,  Indiana,  Louisiana,  Michigan,  Iowa,  Wisconsin,  Minne- 
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sota,  and  West  Virginia,  but  we  find  no  direct  decision  in  the 
Courts  of  those  States  upon  the  construction  of  this  provision. 
It  has  been,  doubtless,  thought  by  their  respective  Legislatures 
that  the  terms  of  the  section  were  so  broad  as  to  defy  legisla- 
tive evasion,  and  the  clause  has  been  accepted  and  acted  upon  in 
its  natural  and  comprehensive  signification. 

But  it  is  argued  that  this  Act  is  a  contract,  and  that  the  State 
is  but  doing  by  this  contract  what  she  is  constitutionally  bound 
to  do,  viz :  providing  for  transporting  her  convicts. 

Again  we  answer,  that  if  this. section  is  violated  in  the  crea- 
tion of  a  contract,  the  Act  is  none  the  less  unconjstitutional, 
and  the  State  must  enter  into  contracts  in  such  a  manner  as 
not  to  loan  or  give  her  credit  And  if  it  be  a  constitutional 
duty  and  a  part  of  the  legitimate  functions  of  the  Government 
to  provide  for  carrying  her  lunatics,  etc.,  that  duty  and  func- 
tion must  be  performed  also  in  such  a  way  as  not  to  use  the 
State  credit.  And  again  we  urge,  that  there  is  a  great  differ- 
ence between  a  mere  abstract  constitutional  obligation  ad- 
dressed to  the  Legislature  and  an  absolute  and  specific  loan  or 
gift  of  the  State  credit 

And  so,  too,  it  is  said  no  credit  is  loaned,  that  appropriations 
are  made  to  pay  for  services  as  rendered ;  and  we  again  answer, 
ordinary  appropriations  are  met  by  warrants  payable  only  as 
money  may  come  into  the  Treasury;  but  under  this  Act  cou- 
pons are  issued  payable  at  all  events  at  specified  times — the 
one  represents  cash,  the  other  credit 

Credit  is  defined  to  be  "  the  selling  of  goods,  *  or  services,' 
or  the  transfer  of  property,  in  exchange  for  a  written  or  implied 
promise  of  payment  at  a  future  time  " — ^Worcester ;  to  be  "  faith 
reposed,  conferred,  or  bestowed;  trust,  confidence  in,  reliance 
on  the  honor  or  fidelity;  reputed  integrity  or  fidelity*^ —  1  Rich- 
ardson's Die. ;  "  the  debt  due  in  consequence  of  a  contract,  is 
also  called  a  credit''  —  Bouvier's  Law  Die  (See,  also  Mill's 
"Principles  of  Political  Economy,"  Vol.  2,  Ch.  11;  Colwell's 
<*  Ways  and  Means  of  Payment,"  2d  Ed.  Ch.  7.) 

Now  it  is  die  confidence,  the  trust  reposed  in  the  State's 
fidelity  and  ability  to  pay  these  coupons  every  six  months  dur- 
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ing  the  next  twenty  jenxB,  that  makes  them  salable.  It  is 
the  credit  of  the  State  which  this  company  is  authorized  to 
make  use  of  to  render  its  obligations  more  valuable.  The 
credit  of  the  State  is  represented  by  these  coupons  just  as 
though  she  were  to  issue  her  bonds  and  put  them  upon  the 
market  to  pay  the  debts  of  this  company.  The  State  is  bound 
to  redeem  these  coupons,  to  pay  this  interest,  as  the  same  falls 
due. 

Suppose  this  company,  at  any  time  in  the  future,  fails  in 
the  performance  of  the  conditions  imposed  on  it  by  the  fourth 
section,  the  respondents  claim  that  the  State  must  still  go  on 
and  pay  these  coupons;  and  under  the  last  clause  of  that  sec- 
tion must  sue  to  recover  back  the  moneys  paid.  Then,  is  not 
the  State  made  a  guarantor  ?  She  is  pledged  to  pay  what  are 
really  and  virtually  the  debts  of  this  company.  The  contract 
is  broken  by  the  company  in  June — she  has  no  right  to  look 
to  the  State  to  pay  these  coupons  in  July ;  they  are  a  debt  of 
the  company,  but  the  company  refuse  to  pay;  the  holders 
present  their  coupons  on  July  1st,  at  the  Treasury,  and  claim 
payment,  as  the  State  has  guaranteed  their  payment  in  any 
event,  and  it  was  a  reliance  upon  that  guaranty — a  faith  in  the 
credit  of  the  State — that  influenced  them  to  purchase  these 
obligations.  And  can  the  State  deny  that  she  is  a  guarantor  ? 
She  must  pay  the  fifty-two  thousand  five  hxmdred  dollars  on* 
July  1st,  diough  she  sue  on  July  3d  to  recover  it  back;  and 
so  she  must  continue  to  pay  these  coupons  every  six  months 
for  the  next  twenty  years,  though,  confessedly,  the  company 
shall  not  pretend  to  fulfil  any  of  the  statutory  conditions  on 
her  part.  The  State  has  guaranteed  the  payment  of  the  com- 
pan/s  debt — the  principal  fails  to  meet  its  obligations — the 
guarantor  pays.    (The  People  v.  Denniston,  23  N.  Y.  251.) 

And  so  here  the  company  claim  that  in  any  ev^it  these 
coup(»is  have  a  valid  existence,  and  that  the  holders  are  legal 
eteditors  of  the  State,  and  if  so,  we  claim  that  the  credit  of 
the  State  is  virtually  loaned,  and  should  the  ^ate  fail  to 
recover  back  anything  from  the  company,  the  »  #'3  credit  is 
given  away.     And  it  may  have  been  for  the  very  object  of 
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preventing  snoh  schemes  as  tliis  that  tliis  clause  was  incorpo- 
rated in  the  Constitution.  Fearing  lest  the  Villth  Article 
might  not  fully  accomplish  their  purpose^  lest  legal  ingenuity 
might  by  some  device  attempt  the  creation  of  some  kind  of  a 
contingent  liability  in  substance  though  not  in  form,  by  the 
State  guaranteeing  the  obligation  of  others,  tlie  framers 
inserted  this  section  absolutely  prohibiting  a  loan  or  gift  of 
State  credit  in  any  manner.  And  if  written  Constitutions  can 
be  construed  away  and  be  evaded  in  the  manner  attempted  by 
this  Act,  there  is  little  use  of  them.  It  is  worse  than  an  open 
attack,  for  beside  producing  the  same  injurious  results  upon 
the  State,  such  insidious  and  ingenious  subterfuges  are  dead- 
ening to  the  moral  sense  of  the  L^slature  and  the  people. 

And,  finally,  we  insist  that  this  law  is  contrary  to  tlie  spirit, 
intent,  and  policy  of  the  Constitution;  for,  though  it  may  be 
questioned,  we  think  a.  Constitution  may  have  a  declared 
policy;  {Patterson  r.  Board  of  Supervisors,  etc.,  13  CaL  182; 
Chase  v.  Miller,  41  Penn.  426)  ;  and  that  it  is  a  policy  of  our 
Constitution,  as  gathered  from  Article  VIII,  and  Article  XI, 
tenth  section,  and  other  provisions,  to  keep  the  State  free  from 
debt,  to  keep  it  away  fiom  the  schemes  of  internal  improve- 
ment which  have  nearly  wrecked  sister  States,  to  keep  its 
people  from  being  a  tax-ridden  and  a  debt-burdened  people,  to 
keep  the  Gk>yemment  within  its  legitimate  sphere  and  to  the 
performance  of  purely  governmental  functions. 

Speaking  of  these  dauses,  Mr.  Justice  Baldwin  says:  "  The 
intent  is  plain  enough;  they  were  designed  as  a  check  on 
legislation,  and  such  legislation  as  might  create  a  charge  upon 
the  property  of  the  entire  State.'*  (13  Cal.  188.)  They  were 
intended  to  put  it  out  of  the  power  of  the  Legislature  to  bur- 
den the  people  with  debt  and  taxation,  as  had  been  the  case 
with  other  States ;  to  protect  them  from  the  delusions,  embar- 
rassments, and  onerous  charges  to  which  others  or  they  in 
other  States  had  been  subjected.  It  was  not  merely  the  terms 
**debt"  arf^  "credit,**  not  merely  the  shadow,  but  the  sub- 
stance, th«k^^%eTe  contending  and  providing  against.  It  was 
not  the  particular  form  in  which  the  liability  might  be  incurred, 
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nor  whether  it  took  the  shape  of  coupons  or  bonds,  whether 
payable  as  interest  or  principal,  in  instalments  or  at  one  time, 
under  one  guise  or  another;  it  was  designed  to  give  every  cit- 
izen a  broad  guaranty  in  the  fundamental  law  that  no  debt 
was  to  be  contracted  beyond  the  prescribed  limit  in  any  way ; 
that  the  State  credit  was  not  to  be  loaned  or  given  in  any 
manner  which  might  either  presently  or  ultimately  involve  tax- 
ation, and  to  secure  them,  until  in  their  sovereign  capacity 
they  saw  proper  to  revoke  it,  a  sure  and  certain  constitutional 
procection  against  the  unwelcome  visits  of  the  tax  gatherer, 
calling  for  money  to  pay  such  liabilities  and  to  redeem  the 
plighted  faith  of  the  State,  that  these  provisions  were  written 
in  the  organic  law.  And  as  it  has  been  said,  if  the  Legisla- 
ture may  so  easily  evade  these  wholesome  restrictions  by  such 
and  similar  laws  as  that  under  consideration,  a  debt  to  any 
amount  may  be  contracted  for  a  prohibited  purpose,  the  credit 
of  the  State  without  limit  may  be  pledged  under  its  authority, 
and  the  consequent  burdens  imposed  upon  all  the  property 
and  people  of  the  State,  subjecting  them  to  the  same  oppres- 
sive taxation  and  exacting  charges  as  though  Article  VIII  and 
section  ten  of  Article  XI  were  stricken  from  the  Constitution. 

This  is  but  the  first  evasion ;  it  is  attempted  to  be  sustained 
under  the  guise  of  a  contract  purporting  to  be  supported  by  a 
consideration  which  it  is  sheer  nonsense  to  pretend  is.  or  was 
thought  to  be  adequate,  or  that  it  was  introduced  by  its  author 
for  any  other  purpose  than  to  leap  over  or  crawl  under  the 
barriers  of  the  Constitution.  This  bill  is  but  the  entering 
wedge,  and  if  permitted  to  be  driven  in  by  this  Court,  it  will 
be  followed  by  others  that  will  eventually  rive  open  the  saving 
clauses  of  the  Constitution.  The  public  records  of  the  State 
show  that  a  sister  scheme  to  this  received  its  death  at  the  veto 
of  the  Governor,  while  this  was  only  wounded.  Heal  it,  and 
it  wiD  be  prolific  of  legislative  progeny.  These  provisions 
will  thus  fail  wholly  to  effectuate  their  manifest  and  substan- 
tial objects,  and  all  their  boasted  protection  be  reduced  to  a 
mere  myth. 

It  is,  then,  from  the  history  of  the  times,  and  from  the  occa- 
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aion  which  brought  about  these  limitations  of  power,  from  the 
plain  intent  as  well  as  from  the  text,  that  we  would  read  the 
Constitution  to  arrive  at  their  true  import;  and  in  coxu^lusion, 
we  adopt  the  words  of  Mr.  Justice  Denio,  arguendo,  in  Newell 
V.  The  People:  "  Jf  the  plausible  language  iu  which  this  Act 
ie  clothed  is  but  a  disguise  too  transparent  to  deceive  the 
organs  of  legal  vision — if,  in  substance  and  effect,  distinct  and 
clearly  expressed  constitutional  provisions  of  great  importance 
have  been  disregarded  and  set  at  naught,  then  this  Court  has 
no  choice,  no  alternative,  but  to  pronounce  the  measure  null 
and  void.  Eesponsibilitj  for  consequences  belongs  to  those 
who  passed  the  bill  The  Constitution  was  their  commission, 
equally  as  it  is  yours,  and  if  the  same  care  and  skill  had  been 
employed  to  discover  the  sense  and  follow  the  mandates  of  that 
instrument,  which  appear  to  have  been  exercised  in  order  to 
evade  it,  no  public  interest  would  have  been  for  a  moment  in 
jeopardy,"  and  no  unjust  and  illegal  taxation  levied  upon  the 
people  of  the  State ;  and  the  people  will  learn  that  the  limitations 
in  the  Constitution  are  a  shield  for  their  protection,  and  not  a 
anare  for  their  oppression. 

E.  B*  Crocker,  for  BespondenL 

The  Ad  provides  for  the  issue  of  the  bonds  of  the  company, 
and  not  of  the  State,  and  the  bonds  in  question  are  company,  and 
not  State  bonds. 

The  law  merely  provides  for  the  payment  of  the  interest 
of  these  bonds,  by  the  officers  at  the  State  Treasury,  from  a 
special  fund  raised  by  a  special  tax  for  that  purpose.  Prop- 
erly speaking,  therefore,  no  State  debt  is  created  by  the  law, 
but  provisiou  is  made  merely  for  the  payment  of  the  interest 
on  a  debt  of  the  company.  There  is  a  levy  of  a  tax  and  an  ap- 
propriation of  money,  but  no  creation  of  a  State  debt 

A  case  very  similar  in  many  points  to  the  present^  involving 
the  same  questions  raised  here,  has  already  heen  passed  upon 
by  the  Supreme  Court  of  this  State,  and  the  validity  of  a  con- 
tract entered  into  with  the  State,  fully  sustained  ii^  long  and 
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able  opinions.    We  refer  to  the  cases  of  The  State  v,  McCauley", 
15  Cal.  454;  McCauley  v.  Brooks,  16  Cal.  12. 

In  the  first  case,  it  was  contended  that  the  contract,  which 
provided  for  monthly  payments  to  be  made  as  the  services 
were  rendered,  created  a  State  debt,  and  was  therefore  uncon- 
Btitntional. 

But  the  Conrt  say:  "The  appropriations  are  to  take  effect, 
and  the  services  are  to  be  rendered  in  future.  Until  the  ser- 
vices are  rendered,  there  can  be  no  debt  on  the  part  of  the  State/* 

But  the  Act  is  also  within  the  exception  of  the  Eighth  Article. 

It  was  passed  in  a  time  of  war,  as  a  war  measure.  The 
preamble  states  fully  the  reasons  of  its  passage.  The  Legis- 
lature state  explicitly  that  the  exigency  had  arisen  which  was 
provided  for  by  the  exception  to  Article  VIII.  They  were  the 
sole  judges  of  the  question  whether  this  exigency  had  arisen 
or  not,  as  was  decided  by  the  Court  in  Franklin  v.  Board  of 
Examiners,  23  Cal.  174 ;  Lather  v.  Borden,  7  How.  U.  S.  R. 
1;  Martin  v.  Mott,  12  Wheaton,  19. 

The  Legislature  having  thus  decided  that  the  case  had  arisen 
which  called  for  the  exercise  of  the  power  to  create  a  State 
debt,  within  the  exception  to  Article  VIIT,  they  had  the  clear 
and  undoubted  right  to  add  to  the  State  debt  if  they  saw  proper. 
The  restriction  upon  the  power  being  removed,  by  the  exist- 
ence of  war  in  fact,  the  Legislature  was  free  to  act  as  its  judg- 
ment might  dictate,  being  responsible  only  to  the  people. 

But  the  fact  that  war  existed,  does  not  depend  entirely  upon 
the  preamble  to  the  Act.  It  is  shown  by  the  public  history 
of  the  times,  by  various  Acts  of  Congress,  and  the  proclama- 
tions of  the  President,  of  all  which  this  Court  takes  judicial 
notice.     {Franklin  v.  Board  of  Examiners,  23  Cal.  176.) 

We  think  the  ocmclnsion  is  clearly  established,  that  the  law 
in  question  does  not  violate  the  Eighth  Article  of  the  State 
Constitution. 

It  is  further  urged  that  the  Act  violates  the  following  por- 
tion of  section  ten  of  Article  II  of  the  State  Constitution,  to- 
wit:  "  The  credit  of  the  State  shall  not  in  any  manner  be  givejx 
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or  loaned  to  or  in  aid  of  any  individual,  associaiion,  or  corpora- 
tion/' 

The  word  "  credit  *'  is  evidently  here  used  as  the  opposite  of 
deht.  The  passage  means  that  no  debt  shall  be  created  to 
make  a  gift  or  loan  to  or  in  aid  of  any  individual^  association, 
or  corporation.  If  no  debt  is  created,  no  credit  is  used,  I 
have  already  shown  that  no  debt  is  created,  and  therefore  no 
credit  is  used.  As  was  said  by  the  Court,  in  Patterson  v.  Super- 
visors of  Yvba  County,  13  CaL  183:  "The  same  argument 
which  denies  force  to  this  proposition,  that  this  is  a  State  debt, 
equally  refutes  the  idea  that  it  is  a  loan  of  State  credit." 

As  already  shown,  the  Act  is  a  contract  between  the  State 
and  the  company.  The  provision  for  making  the  payments 
imder  the  contract  is  merely  an  appropriation  of  money  to  be 
paid  in  future,  out  of  the  Treasury,  like  any  other  expenditure 
for  purposes  necessary  for  all  (Governments.  It  is  an  appro- 
priation of  money  for  the  payment  of  a  liability  arising  under 
a  contract,  which  accrues  from  time  to  time.  ISo  credit  is  given 
or  used,  but  merely  payments  made. 

It  is  evident  that  this  clause  does  not  mean  that  the  Legis- 
lature may  not  gvoe  away  or  loaoi  the  money  or  property  of  the 
State.  If  it  does,  then  a  large  portion  of  heretofore  unques- 
tioned legislation  is  void.  The  numerous  relief  bills,  dona- 
tions to  charitable  societies,  ani  meritorious  individuals)  would 
all  be  void. 

The  Constitution  leaves  the  Legislature  free  to  use  and  dis- 
pose of  the  public  money  and  property  as  they  please,  but 
they  must  not  use  the  credit  of  the  Stat^  or  incur  a  debt  in  so 
doing.  Such  bills  merely  appropriate  the  public  money  after 
it  is  received  into  the  public  Treasury,  and  therefore  they  are 
not  void.  So  the  law  under  consideration  merely  appropriates 
the  public  money  after  its  receipt  into  the  Treasury. 

A  law  providing  for  raising  money  and  appropriating  tbe 
same  to  build  a  State  Capitol,  or  any  other  law  of  like  char- 
acter, would  be  equally  liable  to  this  objection  as  the  present 
Act 

Under  the  Act,  not  only  no  credit,  but  no  money  is  given  or 
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loaned  to  the  company.     Money  is  paid  to  them  for  services 
rendered,  under  a  valid  contract. 

The  mere  fact  that  the  payments  made  under  the  contract 
afFord  incidental  aid  to  a  great  work  of  internal  improvement, 
renders  it  none  the  less  a  valid  contract  Nor  does  it  render 
it  liable  to  any  constitutional  objection  which  does  not  lie 
equally  against  all  contracts  made  by  the  State* 

By  the  Court,  Sawyxb,  J. 

At  the  last  session  of  the  Legislature,  an  Act  was  passed, 
which  was  approved  on  the  14th  of  April,  1864,  entitled,  "An 
Act  to  aid  the  construction  of  the  Central  Pacific  Eailroad, 
and  to  secure  the  use  of  the  same  to  this  State  for  military  and 
other  purposesy  and  other  matters  relating  thereto.^'  (Laws 
1864,  p.  344.) 

The  preamble  to  said  Act  is  as  follows,  viz: 

^'Whereas,  War  now  exists  and  is  in  immediate  and  vigor- 
ous prosecution  between  the  Government  of  the  United  States 
and  certain  States  which  have  revolted  against  its  authority; 
and,  whereas,  the  Congress  of  the  United  States  has,  for  mili- 
tary and  other  purposes,  granted  aid  for  the  construction  of 
the  Central  Pacific  Railroad,  which  aid  is  insufficient  to  com- 
plete the  work  as  speedily  as  is  necessary;  and  whereas,  it  is 
important,  in  view  of  the  present  state  of  war  and  the  further 
(future)  danger  thereof,  that  the  said  railroad  be  constructed 
as  soon  as  possible  to  repel  invasion,  suppress  insurrection, 
and  defend  the  State  against  its  enemies;  therefore,''  etc. 

Section  one  authorizes  the  corporation  known  as  "  The  Cen- 
tral Pacific  Bailroad  Company  of  California,"  to  issue  its 
bonds  "  in  sums  of  one  thousand  dollars  each,  bearing  interest 
at  a  rate  not  exceeding  seven  per  cent  per  annum,  commencing 
on  the  first  day  of  Jidy,  1864,  and  payable  on  the  first  day  of 
January,  1865,  and  on  the  first  days  of  July  and  January  of 
each  year  thereafter;  the  interest  on  the  first  fifteen  hundred 
of  said  bonds,  numbering  from  one  to  fifteen  hundred,  inclu- 
sive, to  be  made  payable  at  the  State  Treasuty ;    ♦    ♦    ♦    said 
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bonds  to  be  executed  and  issued  to  an  amount  not  exceeding 
twelve  millions  of  dollars,  payable  not  exceeding  twenty 
years  from  the  first  day  of  January,  A.  D.  1865,  and  said 
bonds  to  be  secured  by  one  or  more  mortgages  on  the  rail- 
road," etc 

Section  two  is  as  follows,  viz: 

"Sbo.  2.  To  expedite  the  construction  of  said  railroad  for  " 
the  reasons  set  forth  in  the  preamble  to  this  Act,  there  shall 
be  levied  and  collected  in  the  year  1864,  and  annually  there- 
after, until  the  expiration  of  the  time  for  the  payment  of  said 
bonds,  in  the  same  manner  as  other  State  revenue  is  or  may  be 
collected,  a  tax  of  eight  cents  on  each  one  himdred  dollars  of 
the  taxable  property  in  the  State,  in  addition  to  other  taxes, 
the  same  to  be  paid  in  the  gold  and  silver  coin  of  the  United 
States,  and  the  moneys  to  be  derived  from  such  tax  shall  be 
and  is  hereby  appropriated  and  set  aside  to  constitute  a  sep- 
arate fund,  to  be  known  as  the  ^  Pacific  Bailroad  Fund,'  out  of 
which  fund  the  coupons  for  interest  on, said  fifteen  hundred 
bonds  hereinbefore  described  shall  be  paid  as  they  may  fall 
due  and  be  presented  for  payment  from  time  to  time  for  said 
period  >of  twenty  years,  and  on  payment  thereof  said  coupons 
shall  be  taken  up  and  cancelled  by  the  State  Treasurer;  and 
if  at  any  time  there  should  not  be  a  sufficient  sum  of  money 
in  said  fund  to  pay  said  interest  when  due,  then  an  amount 
sufficient  to  make  up  such  deficiency  shall  be  taken  from  the 
(General  Fund  for  that  purpose,  or  the  State  Treasurer  shall 
make  such  other  contracts  and  arrangements  as  may  be  neces- 
sary to  make  up  such  deficiency ;  and  whenever  on  the  first 
day  of  July  of  any  year  there  shall  remain  a  surplus  in  said 
fund  after  the  payment  of  the  interest  on  said  bonds  as  here- 
inbefore provided,  such  surplus  shall  be  paid  into  the  General 
Fund.^ 

Section  four  provides,  that:  ^The  said  grant  to  said  com- 
pany is  made  upon  the  express  oonditi(m  and  consideration 
that  said  company  shall  and  do  at  all  times  when  required 
from  and  after  the  passage  of  this  Act,  transport  and  convey' 
over  their  said  railroad  all  public  niessengers,  convicts  going 
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^  ^e  State  Prison,  lunatics  going  to  the  State  Insane  Asylum, 
"•^l^rials  for  the  construction  of  the  State  Capitol  building, 
j^clea  intended  for  public  exhibition  at  the  fairs  of  the  State 
T^'^cultiira]  Society,  and  in  case  of  war,  invasion,  or  insurrec- 
^>  as  well  as  at  all  other  times,  also  transport  and  convey 
.  ^eir  said  railroad  all  troops  and  munitions  of  war  belong- 
^  ^  the  State  of  California,  free  of  charge,  and  without  any 
0^^  compensation  than  as  herein  provided,  and  shall  also 
fw  ^^Qt  and  equip,  in  running  order,  at  a  rate  of  not  less  than 

^^ty  consecutive  miles  of  their  said  railroad  each  year  here- 
tfter,  including  that  portion  of  said  railroad  now  partially  com- 
pleted, until  the  same  is  fully  completed  and  equipped."  It 
also  required  the  corporation  to  file  with  the  Secretary  of  State 
an  agreement  under  the  seal  of  the  corporation  to  perform  all 
the  conditions  of  the  Act,  and  impoeed  other  onerous  condi- 
tions, among  which  was  its  consent  to  a  repeal  of  a  former 
Act  providing  for  aid  to  said  corporation,  and  a  relinquishment 
of  all  rights  accrued  thereunder.  It  is  further  provided,  that 
if  the  company  fails  to  perform  the  conditions  imposed  on  its 
part,  ^'  the  said  company  shall  be  liable  to  repay  to  the  State 
the  amount  which  shall  have  been  paid  by  the  State  under 
this  Act" 

Section  five  is  as  foUows,  viz:  '^Sbc.  5.  The  several  sunu^ 
of  money  necessary  for  the  payment  required  to  be  made  under 
the  provisions  of  this  Act  are  hereby  appropriated  from  the 
said  funds  and  from  the  State  Treasury  for  said  several  pur- 
poses, and  the  State  Treasurer  is  hereby  directed  to  pay  the 
same  as  provided  by  this  Act;  and  this  Act,  and  the  appro- 
priations under  the  same,  shall  not  be  subject  to  the  pro- 
visions of  an  Act  entitled  an  Act  to  create  a  Board  of  Exam- 
iners, to  define  their  powers  and  duties,  and  to  impose  certain 
duties  upon  the  Controller  and  Treasurer,  approved  April  21, 
1858." 

The  former  Act  referred  to  is  repealed.  These  are  the  only 
provisions  in  any  way  creating  any  liability  on  the  part  of  the 
State,  or  bearing  upon  the  questions  at.  issue  in  this  action. 

This  suit  was  instituted  in  the  name  of  the  People  of  the 
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State  of  California  on  the  relation  of  the  Attorney-General,  to 
restrain  the  "  C^itral  Pacific  Eailroad  Company  *^  from  execut- 
ing, or  issuing  under  said  Act,  any  of  the  said  first  fifteen  hun- 
dred bonds  with  interest  payable  at  the  Treasury  of  the  State 
not  already  issued,  and,  if  any  have  been  issued,  to  procure  a 
cancellation  thereof,  and  to  restrain  the  State  Treasurer  from 
paying,  and  the  said  company  from  receiving,  any  of  the  inter- 
est payable  on  the  first  day  of  January  next,  upon  the  first 
coupons  falling  due,  or  any  interest  that  may  thereafter  accrue^ 
or  from  in  any  manner  proceeding  further  under  said  Act,  on 
the  ground  that  said  Act  is  repugnant  to  the  Constitution  of 
the  State,  and  is,  therefore,  void.  The  injunction  was  denied, 
and  defendants  had  judgment,  from  which  plaintiffs  have 
taken  this  appeal. 

The  provisions  of  the  Constitution  supposed  to  have  been 
violated  in  the  passage  of  the  Act  in  question,  are.  Article 
VIII,  which  is  as  follows : 

"  The  Legislature  shall  not  in  any  manner  create  any  debt 
or  debts,  liability  or  liabilities,  which  shall,  singly  or  in  the 
aggregate,  with  any  previous  debts  or  liabilities,  exceed  the 
sum  of  three  hundred  thousand  dollars,  except  in  case  of  war, 
to  repel  invasion,  or  suppress  insurrection,  unless  the  same 
shall  be  authorized  by  some  law  for  some  single  object  or  work, 
to  be  distinctly  specified  therein,  which  law  shall  provide  ways 
and  means,  exclusive  of  loans,  for  the  payment  of  the  interest 
of  such  debt  or  liability  as  it  falls  due,  and  also  to  pay  and 
discharge  the  principal  of  such  debt  or  liability  within  twenty 
years  from  the  time  of  the  contracting  thereof,  and  shall  be 
irrepealable  imtil  the  principal  and  interest  thereon  shall  be 
paid  and  discharged;  but  no  such  law  shall  take  effect  until 
at  a  general  election,  it  shall  have  been  submitted  to  the  people, 
and  have  received  a  majority  of  all  the  votes  cast  for  and  against 
it  at  such  election ;  and  all  money  raised  by  authority  of  such 
law,  shall  be  applied  only  to  the  specific  object  therein  stated, 
or  to  the  payment  of  the  debt  thereby  created;  and  such  law 
shall  be  published  in  at  least  one  newspaper  in  each  Judicial 
District,  if  one  be  published  therein  throughout  the  State,  for 
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three  months  next  preceding  the  election  at  which  it  is  sub* 
mitted  to  the  people.** 
And  Article  XI,  section  ten,  which  is  in  the  following  words, 

VLB: 

"  The  credit  of  the  State  shall  not,  in  any  manner,  be  given 
or  loaned  to  or  in  aid  of  any  individual,  association,  or  corpo> 
ration;  nor  shall  the  State,  directly  or  indirectly,  become  a 
stockholder  in  any  association  or  corporation." 

It  is  conceded  in  the  record,  that,  at  the  time  of  the  pas- 
sage of  the  Act  in  question,  the  amount  of  indebtedness  on  the 
pari  of  the  State  exceeded  the  limit  of  three  himdred  thou- 
sand dollars,  and  that  the  Act  was  not  submitted  to  a  vote  of 
the  people. 

The  questions  to  be  determined,   are: 

Firstly  —  Doep  the  appropriation  made  by  the  Act  for  the 
payment  by  the  State  semi-annually  during  the  next  twenty 
years  of  the  interest  on  the  first  fifteen  hundred  bonds  create 
a  debt,  or  liability,  within  the  meaning  of  these  terms,  as  used 
in  Article  VIII  of  the  Constitution. 

Secondly — If  so,  does  such  debt  or  liability  fall  within  the 
exception  specified  in  said  Article,  of  a  debt  created  ^*  in  case 
of  war,  to  repel  invasion  or  suppress  insurrection?" 

Thirdly  —  Does  it  constitute  the  giving,  or  loaning  of  the 
credit  of  the  State  in  aid  of  an  individual,  association  or  cor- 
poration, within  the  meaning  of  the  prohibitory  clause  of  Arti- 
cle XI;  section  ten  t 

The  first  question  appears  to  us  to  have  been  determined  in 
the  negative  by  our  predecessors  in  the  cases  of  The  Stale  of 
Calif omia  v.  McCauley,  15  Cal.  455;  McCauley  v.  Brooks.  16 
CaL  24,  and  Koppikus  v.  State  Capitol  Oommissianers,  16  Cal. 
249.  In  each  of  these  cases,  the  construction  of  Article  VIII 
of  the  Constitution  upon  the  point  now  before  the  Court,  was 
elaborately  discussed  by  counsel,  and  determined  by  the  Court. 
In  the  first  ease,  the  question  arose  upon  a  contract  between 
the  State  and  McCauley's  assignor,  entered  into  under  the  Act 
of  March  21,  1856,  whereby  the  State  agreed  to  pay  one 
Estell,  lessee  of  the  State  Prison,  the  sum  of  ten  thousand  del- 
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lars  per  month  during  a  period  of  five  years,  for  taking  care 
of  the  State  prisoners,  the  Controller  to  draw  his  warrant 
monthly  for  said  amount,  which  warrant  was  to  he  paid  on  the 
last  day  of  each  month,  "out  of  money  in  the  Treasury  not 
otherwise  appropriated."  Mr.  Chief  Justice  Field  in  deliver- 
ing the  opinion  of  the  Court,  said :  "  The  Eighth  Article  was 
intended  to  prevent  the  State  from  running  into  deht  and  to 
keep  her  expenditures,  except  in  certain  cases,  within  her 
revenues.  These  revenues  may  be  appropriated  in  anticipa- 
tion of  their  receipt,  as  effectually  as  when  actually  in  the 
Treasury.  The  appropriation  of  the  moneys  when  received, 
meets  the  services  as  they  are  rendered,  thus  discharging  the 
liabilities  as  they  arise,  or  rather  anticipating  and  preventing 
their  existence.  This  appropriation  accompanying  the  ser- 
vices operates,  in  fact,  in  the  nature  of  a  cash  payment."  (15 
Cal.  455.)  In  McCmUey  v.  Brooks,  (16  Cal.  11),  the  question 
arose  upon  the  same  contract,  and  the  Court  say:  ''It  is  not  es- 
sential to  its  validity  (the  validity  of  an  appropriation),  that 
funds  to  meet  the  same  should  be  at  the  time  in  the  Treasury. 
As  a  matter  of  fact,  there  has  seldom  been  in  the  Treasury  the 
necessary  funds  to  meet  the  several  appropriation  Acts  of  each 
year.  The  appropriation  is  made  in  anticipation  of  the  receipt 
of  the  yearly  revenue."     (16  Cal.  28.) 

The  question  in  Koppikus  v.  State  Capitol  Commissioners,  16 
Cal.  248,  arose  upon  a  contract  for  erecting  a  State  Capitol, 
made  in  pursuance  of  the  Act  of  March  29,  1860.  The  Act  au- 
thorized the  Commissioners  to  contract  to  the  extent  of  one  hun- 
dred thousand  dollars.  It  provides,  that,  ''the  sum  of  one  hun- 
dred thousand  dollars  is  hereby  appropriated  out  of  any  money 
in  the  Treasury,  not  otherwise  appropriated,  to  carry  this  Act 
into  effect."  (Stat.  1860,  131,  Sec.  12.)  This  Act  was  held 
not  to  be  repugnant  to  the  Eighth  Article  of  the  Constitution, 
upon  the  same  grounds  as  stated  in  State  v.  McCauley,  (15  CaL, 
429).  The  Court  citing  that  case  say:  "For  the  liabilities  which 
may  be  thus  incurred  the  Act  makes  provision;  it  appropri- 
ates, for  that  purpose,  the  requisite  sum,  thus  anticipating  their 
existence,  and  discharging  them  as  they  arise.''     (16  CaL  253.) 
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The  principle  of  these  cases  may  be  further  illustrated. 
The  power  of  taxation  is  vested  in  the  Legislature,  and  that 
power  is  unlimited.  Says  Mr.  Chief  Jnstice  Field,  in  MeCaur 
ley  V.  Brooks:  ''  We  admit  that  the  Legislature  possesses  the 
entire  control  and  management  of  the  financial  afiFairs  of  the 
State;  that  it  may  levy  such  taxes  as  it  may  deem  expedient, 
subject  only  to  the  constitutional  requirements  of  equality  and 
imiformity,  and  devote  the  proceeds  of  the  taxation  to  such 
spetMfic  objects  as  it  may  think  proper."  (16  Cal.  84.)  And, 
again  (lb.  p.  56) :  "  So  it  (the  Legislature)  has  the  power  to 
impose  a  tax  amounting  to  the  entire  value  of  the  property 
npon  which  it  is  levied ;  but  the  possession  of  the  power  does 
not  justify  the  supposition  that  it  will  be  arbitrarily  and  tyran- 
nically eserciseA'* 

The  L^slature  may  not  only  determine  the  extent  to  which 
it  will  exercise  the  taxing  power,  but  also  for  what  objects  of 
public  interest  it  shall  be  exercised,  and  it  may  appropriate 
the  moneys  raised  to  such  objects.  The  Court  of  Appeids  of 
New  York,  in  the  Town  of  Ouilford  v.  Supervisors  of  Chenango 
County,  say:  "The  L^slature  is  not  confined  in  its  appro- 
priation of  the  public  moneys,  or  of  the  sums  to  be  raised  by 
taxation  in  favor  of  individuals,  to  cases  in  which  a  legal 
demand  exists  against  the  State.  It  can  thus  recognize  claims 
founded  in  equity  and  justice  in  the  largest  sense  of  these 
terms,  or  in  gratitude,  or  charity.  Independently  of  ex- 
press constitutional  restrictions,  it  can  make  appropriations  of 
money  whenever  the  public  well-being  requires  or  will  be  pro- 
moted by  it ;  and  it  is  the  judge  of  what  is  for  the  public  good.'* 
(18  N.  T.  149 ;  see  also  Contra  Costa  County  v.  Board  of  Su" 
pervisors  of  Alameda  County,  26  Cal.  641 ;  and  Blanding  v. 
Burr,  18  Cal.  847.) 

There  is  in  the  Constitution  of  California  no  limitation  on 
the  power  of  the  Legislature  to  appropriate  moneys,  either  as  to 
the  amounts  to  be  appropriated,  or  the  objects  for  which  they 
may  be  made,  and  only  one  limitation  as  to  the  time  over  which 
the  appropriations  may  extend.  Section  twelve,  of  Article  I, 
provides,  that  "  no  standing  army  shall  be  kept  up  by  this  State 
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in  time  of  peace;  and  in  time  of  war  no  appropriation  for  a 
standing  army  shall  be  for  a  longer  time  than  two  years."  This 
is  the  only  limitation  upon  appropriations,  either  as  to  the  ob- 
jeot,  amount,  or  time  over  which  it  may  extend. 

The  Constitutions  of  some  States  —  as  New  York  and  Ohio 
—  have  a  provision  like  the  Eighth  Article  in  ours,  and  a  fur- 
ther restrictive  provision  limiting  all  prospectivis  appropriations 
to  two  years.  Under  this  latter  restriction,  and  the  consequent 
want  of  power  in  the  Legislature  to  raise  the  revenue,  and 
make  the  necessary  appropriations  to  meet  the  payments  accru- 
ing after  two  years,  a  contract  to  repair  the  canals  in  Ohio  for 
a  period  of  five  years,  was  held  by  the  Supreme  Court  of  that 
State  to  create  a  debt  And  the  debt  thus  created,  exceeding 
the  constitutional  limit,  the  law  authorizing  the  contract  wa» 
declared  unconstitutional.  (Staie  v.  Medbery,  7  Ohio  St  S. 
526.)  The  effect  of  this  additional  restriction  upon  the  ques- 
tion now  under  discussion,  and  the  distinction  between  diose 
contracts  which  do,  and  those  which  do  not,  creaie  a  debt  within 
the  meaning  of  the  constitutional  restriction,  are  so  clearly 
and  forcibly  stated  by  the  Court  in  discussing  the  question  in 
The  State  v.  Medbery,  that  we  do  not  hesitate  to  quote  largely 
from  the  very  able  opinion  delivered  by  Mr.  Justice  Swan  in 
that  case. 

The  Board  of  Public  Works  undertook  to  bind  the  State 
by  present  obligation  upon  contracts  for  repairs  of  canals,  etc., 
to  p^y  plaintiffs  and  others,  in  instalments  running  through 
five  y^»,  the  gross  sum  of  one  million  three  hundred  and 
seventy-five  thousand  dollars.  Article  VIII  of  the  Constitu- 
tion of  Ohio  is  substantially  the  same  as  the  same  Article  in 
ours,  except  that  the  amount  to  which  the  debt  is  limited  is 
seven  hundred  and  fifty  thousand  dollars  instead  of  thre^  hun- 
dred thousand  dollars.  Article  II,  section  twenty-two,  of  the 
Constitution  of  Ohio  provides,  that  ^^  No  money  shall  be  drawn 
from  the  Treasury  except  in  pursuance  of  a  specific  appropria- 
tion made  by  law,  and  no  appropriation  shall  be  made  for  a 
longer  period  than  two  years."  The  question  was  whether 
these  contracts  created  a  debt  within  the  meaning  of  the  con- 
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atitutional  prohibition-  The  Court  say  (7  Ohio  St  R  628) : 
^^  Before  proceeding  to  state  the  scope  and  operation  of  these 
provisions' of  the  Constitution,  it  may  be  proper  to  allude  to 
the  general  working  of  the  financial  system  of  the  State  in 
respect  of  the  payment  of  current  expenses  and  the  creation 
of  a  debt. 

"The  sole  power  of  making  appropnations  of  the  pubKc 
revenue  is  vested  in  the  Gkneral  Assembly.  It  is  the  setting 
apart  and  appropriating  by  law  a  specific  amount  of  the  i*ev- 
enue  for  the  payment  of  liabilities  which  may  accrue  or  have 
accrued.  No  claim  against  the  State  can  be  paid,  no  matter 
how  just  or  how  long  it  may  have  remained  over  due,  unless 
there  has  been  a  specific  appropriation  made  by  law  to  meet  it 
(Article  11,  Section  22.) 

"By  virtue  of  this  power  of  appropriation,  the  General 
Assembly  exercise  their  discretion  in  determining,  not  only 
what  claims  against  or  debts  of  the  State  shall  be  paid,  but 
the  amount  of  expenses  which  may  be  incurred.  If  they 
authorize  expenses  or  debts  to  be  incurred,  without  an  appro!- 
priation  to  pay  them,  and  the  expenses  are  incurred,  thoe# 
expenses  create  a  debt  against  the  State,  and  it  must  remain 
such,  until  payment  under  an  appropriation  afterward  made. 
"The  General  Assembly  usually,  however,  provide  for  the 
current  expenses  for  a  period  not  exceeding  two  years,  out  of 
Ihe  incoming  revenues,  by  making  appropriations  of  a  sufii- 
dent  amount  of  money  to  pay  the  expenses  during  that 
period,  and  provide  by  law  for  the  raising  of  revenue  sufScieni 
to  meet  the  appropriations. 

"  The  discretion  of  each  General  Assembly  for  the  period  of 
two  years  in  respect  to  the  amount  of  expenditures,  except  in 
some  special  cases  relating  to  salaries,  is  without  limit,  and 
without  control;  but  each  must  provide  revenue  and  set  apart 
a  sufficient  amount,  by  law  operative  within  the  same  two 
years>  to  pay  all  expenses  and  claims. 

*'  This  is  the  general  system  provided  by  the  Constitution ; 
(Article  11,  Sec.  22 ;  Article  XII,  Sec  4.)  Under  it,  all  the 
daims  whidi  are  authorized,  or  which  can  accrue  within  each 
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of  the  two  years^  and  their  paTment,  form  one  governmental 
and  financial  transaction;  so  that,  at  the  end  of  each  of  the 
two  fiscal  years,  the  expenditures  authorized  and  liabilities 
incurred  have  been  provided  for  by  revenues  previously  set 
Apart  and  appropriated  are  paul. 

'^  So  long  as  this  finandsd  system  is  carried  out  in  accord- 
ance with  the  requirements  of  the  Constitution,  unless  there  is 
a  failure  or  deficit  of  revenue,  or  the  General  Assembly  have 
failed  from  some  cause  to  provide  revenue  sufficient  to  meet 
the  claims  against  the  State,  they  do  not  and  cannot  accumulate 
into  a  debt.  Under  this  system  of  prompt  payment  of  expenses 
and  claims  as  they  accrue,  there  is  undoubtedly,  after  the  accru- 
ing of  the  claim,  and  before  its  actual  presentation  and  payment, 
a  period  of  time  intervening  in  which  the  eUim  exists  unpaid ; 
but  to  hold  that  for  this  reason  a  debt  is  created  would  be  the 
misapplication  of  the  term  debt,  and  subcftituting  for  the  fiscal 
period  a  point  of  time  between  the  accruing  of  a  claim  and  its 
payment,  for  the  purpose  of  finding  a  debt;  but  appropriations 
having  been  previously  made  and  revenue  provided  for  pay- 
ment as  prescribed  by  the  Constitution,  such  debts,  if  they 
may  be  so  called,  are,  in  fact,  in  respect  of  the  fiscal  year,  pro- 
vided for,  with  a  view  to  immediate  adjustment  and  payment. 
Such  financial  transactions  are  not,  therefore,  to  be  deemed 
debts. 

''But  if  the  General  Assembly  should  authorize  liabilities 
to  be  incurred  and  make  no  appropriations  to  meet  them,  but 
let  each  citizen  who  performed  service  or  furnished  materials 
to  carry  on  the  Government,  hold  his  daim  against  the  State 
unpaid,  debts  to  the  amoimt  of  these  daims  against  the  State 
would  at  once  be  created,  and  remain  debts  at  the  end  of  two 
years  and  until  an  appropriation  was  made  to  meet  them, 
whatever  public  revenue  might  be  on  hand,  inasmuch  as  every 
executive  officer  is  forbidden  by  the  Constitution  to  pay  any 
daim  unless  there  has.  been  a  spedfic  appropriation  for  that 
purpose  made  by  law. 

.  "And  for  the  same  reason,  if,  without  appropriations  or 
revenue  provided,  the  Genei^al  Assembly  should  authorize  con- 
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tracts  binding  the  State  to  pay  specific  sums  of  money  to  citi- 
zens within  two  years  contingent  upon  their  famishing  certain 
materials  or  labor,  these  contracts  wonld  at  once  create  a  con- 
tingent debt,  and  <m  performance  wonld  become  an  absolute 
debt.  On  the  other  hand,  if  appropriations  were  made/ but 
the  claims  authorized  to  be  paid  conld  not  be  and  were  not 
paid,  on  account  of  there  behig  no  funds,  such  claims  would 
also  become  debts. 

''The  general  system  in  its  practical  workings  has  been 
described  for  the  purpose  of  eliminating  two  or  three  propo- 
sitions, which,  however  simple  and  obvious,  cannot  be  lost 
sight  of  without  rendering  unintelligible  the  discussion  of  the 
questions  before  us.    They  are  these: 

''1.  Providing  revenue  sufficient  to  meet  either  prospective 
or  accruing  debts  authorized  to  be  incurred,  or  to  meet  even 
debts  over  due,  still  leaves  them  unpaid,  and  they  must  reinaih 
debts  contingent  or  absolute  until  a  law  is  passed  appropriating 
the  public  revenue  to  meet  them  and  until  they  are  afterward 
paid. 

''2.  If,  however,  the  cansHlniional  pravieione  are  eompUed 
with,  and  both  revenue  is  provided  and  appropriations  are  made 
to  meet  expenses  or  claims,  prospectifve  or  accruing,  for  the  pe- 
riod of  two  years,  such  accruing  liabilities,  contingent,  or  absth 
hUe,  are  not  deemed  debts,  public  funds  having  been  provided 
and  set  apart  by  appropriations  for  their  immediaie  payment. 

^  It  will  be  seen  at  once,  when  these  propositions  are  applied 
to  the  contracts  before  us,  that  this  financial  system  and  the 
contracts  are  wholly  inconsistent  with  each  other.  While 
each  General  Assembly  is  required  to  provide  revenue  and 
make  appropriations  for  the  period  of  two  years,  leaving  no 
debt  or  liability  behind,  the  General  Assembly  existing  when 
these  contracts  were  made,  and  who  it  must  be  maintained 
had  the  constitutional  power  by  law  to  authorize  them,  have 
undertaken  by  contracts  in  behalf  of  the  State  to  bind  the 
State  by  present  obligation  to  pay  specific  amounts  of  money 
fo  certain  citizens  for  services  and  materials,  to  be  furnished 
as  well  during  the  above  mentioned  two  years  as  also  durii^ 
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the  period  of  three  yeard  thereafter.  It  is  the  three  years 
ther^ter— the  liability  created  against  the  State  the  moment 
these  contracts  were  signed  for  the  specific  sums  promised  for 
the  repairs  of  those  three  years — the  volunteering  on  the  part 
of  that  Qeneral  Assembly  to  provide  for  the  repairs  of  the 
canals  during  those  three  years  withovi  the  power  of  making 
appropriations  to  meet  the  liability  thus  authorized  and  entered 
into  —  it  is  these  peculiar  characteristics  of  the  contracts  which 
render  them  ir^onsistent  with  the  system  of  finance  and  expen- 
diture provided  by  the  Constitution.  But  w&  shall  have  occa- 
sion to  recur  to  this  subject  again. 

"  The  question  before  us  is,  whether  a  contract  binding  the 
State  to  pay  specific  sums  of  money  at  a  future  period,  without 
revenue  provided  or  appropriations  made  to  meet  ity  is  such  a 
contingent  liability  as  may  be  entered  into  under  this  finan- 
cial system  and  the  provisions  of  the  Constitution  relating  to 
debt 

^'  I.  And  first  as  to  these  contracts  coming  within  the  inhi- 
bitions of  the  Constitution  relating  to  debts.  This  question 
necessarily  leads  us  to  inquire  as  to  the  scope  and  operation  of 
the  Constitution  relating  to  debts;  what  debts  are  inhibited; 
whether  contingent  debts  are  included  in  the  inhibition;  and 
whether  these  contracts  create  contingent  debts. 

'*  If  the  Constitution  had  contained  simply  the  provision 
that  -no  debt  whatever  shall  hereafter  be  created  by  or  on 
behalf  of  the  State,'  without  any  exception  or  reservation 
upon  these  sweeping  t^rms,  then,  as  we  have  already  stated, 
no  liability  could  have  been  created  for  money,  material  or 
services,  no  contract  entered  into,  binding  the  State,  without 
revenue  actually  raised,  and  appropriations  therefrom  made,  to 
meet  the  liability  during  the  fiscal  year.  And  inasmuch  as, 
by  another  provision  of  the  Constitution,  no  appropriations 
can  be  made  for  a  period  beyond  two  years  (Art.  11,  Sec.  22), 
it  follows  that  if  no  debt  whatever  could  be  created,  and  no 
appropriation  made  beyond  two  years,  then  a  present  obligation 
and  liability  to  pay  at  a  period  beyond  two  years  could  not 
be  made,  because  it  could  not  be  made  on  a  footing  of  liahiU 
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iiie3  which  are  provided  for  by  appropriatioiu,  and  would,  there- 
fore, be  inhibited/* 

Again,  in  an  answer  to  an  argament  that  an  absolute  constitn- 
tional  obligation  rested  upon  the  General  Assembly  to  provide 
for  the  repairs  of  the  canals,  the  Court  further  say,  upon  this 
point  (page  538) :  ^^  This  line  of  argument  assumes  in  the  first 
place,  that  there  is  a  constitutional  obligation  resting  on  the 
General  Assembly  to  provide  for  the  inherent  and  ordinary 
operations  of  the  Government,  and  among  others  the  repair  of 
the  canals;  but  the  argument  is  silent  both  as  to  tU^  period 
of  time  and  the  manner  in  which  the  Constitution  requires 
each  General  Assembly  to  provide  for  these  operations  and 
pay  for  them.  Instead  of  this  obligation  being  an  indefinite 
and  theoretical  duty  as  stated  by  counsel,  it  is  practical  and 
specific  in  manner  and  time,  and  is  devolved,  not  on  the  Gen- 
eral Assembly  as  a  perpetual  body,  but  upon  each  General 
Assembly,  convening  biennially  and  for  the  period  of  two 
years  and  no  longer.  X^ey  must  do  U,  too,  by  appropriaiions 
made  and  revenue  provided,  tmd  conaequsntly  wifhotU  creating 
any  debt  whatever.  And  here  their  duty  ends.  The  constitu- 
tional obligation  passes  over  to  their  successors. 

''If  the  G^eral  Assembly,  existing  when  these  contracts 
were  made,  and  who  are  supposed  to  have  authorized  them, 
had  undertaken  by  appropriations  beyond  two  years  (and  that 
is  the  only  mode  in  which  they  could  authorize  expenditures 
without  creating  debt,  absolute  or  contingent),  to  provide  for 
the  repair  of  the  canals,  their  Jaw  would  have  been  iinconsti* 
tutional  and  void.  If  this  be  not  deemed  an  answer  to  the 
foundation  of  this  whole  line  of  arg^jment.  then  we  say  fur- 
ther, that  as  to  the  fact  that  repairb  beyond  two  years  would 
probably  be  needed,  and  expenditure  therefore  required,  and 
for  an  amount  probably  equal  to  that  designated  in  these  con- 
tracts, and  then  paid,  we  answer,  that,  whether  the  repairs 
would  or  would  not  be  needed,  and  the  amount  of  the  expendi- 
ture and  their  payment  were  questions  to  bo  detcriuined  by 
the  successors  of  the  General  Assembly  who  arc  supposed  to 
have  authorized  these  contracts  to  be  made;  and  that  Genera) 
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Assembly  hare,  hy  their  oontracts,  not  only  determined  that 
the  expenditure  shonld  be  made,  and  fixed  tiiie  amount  beyond 
the  control  of  their  BPcccaBorBy  but  have  alao,  in  so  doing, 
created  a  present  liability  against  the  State  to  pay  specific 
sums  of  money  at  8uch  a  period  that  they  could  not,  by  appro- 
priaiions,  provide  for  payment.  Their  authority  to  provide, 
without  the  revenue  or  appropriations,  for  the  repair  of  the 
canals  beyond  two  years,  by  contracts  creating  a  present  obli- 
gation, dearly  cannot  be  justified  or  constmctively  authorized 
from  their  duty  to  provide  revenue  and  make  appropriations 
for  repairs  for  the  period  of  two  years  only.  The  first  creates 
a  contingent  debt  upon  a  subject  matter  beyond  their  sphere  of 
duty,  and  relating  to  expenditures  required  by  the  Constitution 
to  be  provide  for  by  their  successors;  the  last  creates  no  debt  of 
any  kind. 

**  These  contracts,  then,  so  far  as  the  inhibition  of  the  Con- 
stitution relating  to  debts  is  involved,  stand  precisely  upon  the 
same  ground  as  any  other  contracts  fo^  expenditure  which  the 
General  Assembly  have  authorized,  but  provided  no  revenue 
and  made  no  appropriations  to  meet  the  amount  specified  to 
be  paid  by  the  State  when  it  becomes  due.  It  is  a  contingent 
debt  ripening  into  an  absolute  one,  wi&out  money  being  set 
apart  to  meet  and  pay  it  The  contracts,  indeed,  can  stand 
nowhere  else  than  among  inhibited  debts,  inasmuch  as  they 
are,  in  our  opinion,  and  for  the  reasons  which  we  shall  now 
state,  in  addition  to  those  already  given,  inconsistent  with  the 
provisions  of  the  Constitution  relating  to  expenditures  and 
appropriations/' 

And  again,  page  five  hundred  and  forty:  '^Each  General 
Assembly  determines  the  amount  of  revenue  to  be  raised  by 
taxation,  and  are  required  by  the  Constitution  to  provide  for 
raising  sufficient  to  meet  the  expenditures  which  they  author- 
ize, and  thus  become  officially  responsible  for  the  amount  of 
the  appropriations.  And  in  order  to  make  this  responsibility 
direct  and  practical,  and  to  rest  upon  each  General  Assembly 
during  its  term,  the  Constitution  prohibits  any  appropriation 
to  be  made  for  a  period  beyond  two  years. 
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"  This  last  provision  is  the  keystone  of  the  whole  system;  for 
as  the  amount  of  taxes  depends  entirdj  npon  the  amonnt  of 
the  appropriations,  if  the.  General  Assembly  had  no  power  or 
discretion  to  determine  the  amonnt  of  appropriations,  or  if  the 
amount  were  fixed  by  a  law  of  their  predeoessors,  so  that  they 
eonld  not  disturb  it,  they  would  evade  all  responsibility  for  the 
amonnt  of  the  taxes,  however  oppressive  and  grievous  they 
might  be. 

'^It  results  from  these  constitutional  provisions: 
''First — The  General  Assembly  at  each  biennial  session  de* 
termined  the  amount  of  the  expenditure  for  the  two  years  of 
their  (^cial  term,  in  all  cases  not  otherwise  predetermined  by 
the  provisions  of  the  Constitution.  Second — They  must  take 
the  responsibility  of  making  the  necessary  appropriations  for 
this  purpose,  otherwise  no  money  can  be  paid.  Third — They 
must  assess  a  tax  upon  their  ccmstituency  sufficient  in  amount 
to  meet  the  appropriations.  *  *  *  But  all  these  restraints 
upon  the  members  of  the  General  Assembly  and  their  official 
responsibility  for  the  amount  of  applanations  and  taxes  to 
be  assessed,  so  wisely  provided  by  the  Constitution,  are  set 
aside  and  annulled  by  the  contracts  imder  consideration.  In- 
stead of  being  entered  into  for  two  years,  and  appropriations 
made  and  revenue  provided  therefor,  the  contracts  are  made 
for  five  years;  and,  after  the  expiration  of  two  of  the  five 
years,  the  contracts  determine,  and  not  the  succeeding  General 
Assembly,  what  amount  of  appropriations  shall  be  made,  and 
oonsequently  what  amount  of  revenue  shall  be  provided  for 
the  repair  of  the  canals.  (lb.  641.)  ♦  ♦  ♦  We  are  of  the 
opinion  that  the  discretion,  power  and  responsibility  of  the 
General  Assembly  conferred  by  the  Ccmstitution  were  not  in- 
tended to  be,  and  therefore  cannot  be  thus  superseded;  that 
no  law  could  be  passed  under  which  an  agreement  between 
the  Board  of  Public  Works  and -two  or  more  citizens  could  for 
any  period  beyond  two  years  divest  the  General  Assembly  of 
its  discretion  and  control  over  the  appropriations,  or  the  amount 
of  the  appropriations  to  be  made  for  repairs  to  the  public  wor]^ 
of  the  State.''    (lb.  642.) 
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The  principleB  thus  stated  and  illuatrated  are  these:  That 
the  legislative  department  of  the  Government  is  vested  with 
the  power  of  taxation,  and  the  authority  to  determine  the  ob- 
jects for  which  the  taxing  power  shall  be  exercised,  and  to 
appropriate  the  moneys  thus  raised  to  such  objects;  but  that 
the  power  of  appropriation  under  the  Constitution  of  Ohio  is 
limited  to  two  years  —  that,  when  an  appropriation  is  made  for 
an  object  to  be  accomplished,  and  paid  for  within  the  two 
years,  and  at  the  same  time,  revenue  is  provided  to  meet  the 
appropriation,  a  contract  made  in  pursuance  of  the  appropria- 
tion, and  payable  out  of  it,  does  not  create  a  debt  within  the 
meaning  of  the  prohibitory  dause  of  the  Constitution.  Thc> 
whole  is  regarded  as  a  single  financial  transaction.  The  reve- 
nue is  provided  and  set  apart  for  the  specific  object^  and  ia  in 
contemplation  of  law  m  the  Treasury.  In  fact,  only  the  min- 
isterial duty  remains  of  collecting  the  revenue,  and  paying  it 
over  in  pursuance  of  the  appropriation,  and  the  acts  dcme  are 
regarded  as  cash  n*ansactions.  But  a  contract  to  be  performed 
beyond  the  two  years,  or  without  raising  and  appropriating 
the  revenue  to  meet  it,  necessarily  creates  a  debt,  as  the  ser- 
vices cannot  be  paid  for  when  rendered  in  the  first  case^  be- 
cause the  legislative  power  has  no  authority  to  make  the  ap- 
propriation, and  in  the  second,  because  it  has  failed  to  do  it. 
The  theory  is,  that  if  the  Legislature  provides  a  million  of 
dollars  revenue,  by  taxation  or  otherwise,  for  any  given  year^ 
or  other  period  of  time  within  the  constitutional  limit,  and 
appropriates  a  million  of  dollars  to  be  paid  out  of  it,  the  one 
balances  the  other,  and  the  debt  or  liability  of  the  State  is  not 
increased  thereby.  True,  a  portion  of  the  money  provided 
may  be  stolen,  or  destroyed,  or  by  reason  of  some  unlocked 
for  accident  may  not  be  collected  or  on  hand  when  needed, 
and  in  such  case  a  debt  or  liability  might  ultimately  accrue 
from  this/  cause  to  the  extent  of  the  deficit  thus  accidentally 
arising.  But  no  debt  can  result  till  the  contingency  arises, 
and  the  validity  of  the  debt  can  only  be  affected  to  the  extent 
pf  such  accidental  deficit. 

In  our  Constitution,  as  we  have  seen,  there  is  no  restrietion 
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upon  the  power  of  taxation,  or  upon  the  objects,  or  the  time 
for  which  appropriations  may  be  made,  except,  that  ^^  no  appro- 
priation for  a  standing  army  shall  be  for  a  longer  time  than 
two  years."  As  to  all  other  objects,  so  far  as  any  oonstitar 
tional  restriction  is  concerned,  it  may  as  well  be  for  twenty  as 
for  two  years.  This  may  have  been  an  unwise  omission,  and 
yet  it  does  not  seem  to  have  been  an  oversight,  for  the  atten-. 
tion  of  the  framers  of  that  instrument  was  directed  to  the 
subject,  when  the  two  years  limitation  was  imposed  upon 
''  appropriations  for  a  standing  army.'' 

The  Act  under  consideration  provides,  that  ^^  there  shall  be 
levied  and  collected  in  the  yeai*  1864,  and  annually  thereafter 
until  the  expiration  of  the  time  for  the  payment  of  said  bonds, 
in  the  same  manner  as  other  State  revenue  is  or  may  be  col- 
lected, a  tax  of  eight  cents  on  each  one  hundred  dollars  of  the 
taxable  property  in  the  State,  in  addition  to  other  taxes,  the 
j^anic  to  be  collected  in  the  gold  and  silvei*  coin  of  the  United 
States,  and  the  moneys  to  be  derived  from  such  tax  shall  be 
and  is  hereby  appropriated  and  set  aside  to  constitute  a  sepa- 
rate fund,  to  bo  known  as  the  '  Pacific  Railroad  Fund,'  out  of 
which  the  coupons  of  interest  on  said  fifteen  hundred  bonds 
hereinafter  described  shall  be  paid  as  they  may  fall  due  and  be 
presented  from  time  to  time  for  said  period  of  tw^ity  years." 
(Section  2.)  And  in  section  five:  ^^  The  several  sums  of  money 
necessary  for  the  payment  required  to  be  made  under  the  pro- 
visions of  this  Act  arc  hei*eby  appropriated  from  the  said  funds 
and  from  the  State  Treasury  for  said  several  purposes,  and  the 
State  Treasurer  is  hereby  directed  to  pay  the  same  as  provided 
by  this  Act"  Here  is  a  provision  for  raising  a  fund,  and  set- 
ting apart  and  appropriating  it  to  the  payment  of  the  interest 
on  the  bonds  in  question,  more  specific  than  those  in  the  cases 
of  The  State  v.  McCauley,  McCatdey  v.  Brooks,  and  Koppikua 
V.  State  Capitol  Commissioners,  because  in  those  cases  the  pay* 
ment  was  to  be  made,  generally,  out  of  ^'moneys  in  the  Treas- 
ury not  otherwise  appropriated,"  without  providing  any  spe- 
cific fund  and  devoting  it  to  that  use  alone,  or  knowing  whether 
or  not  there  would  in  fact  be  any  unappropriated  moneys  in 
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thel  Treasury  at  the  tiine  payments  would  fall  due.  In  this 
case  a  specific  fund  is  provided  and  set  apart^  to  be  devoted  to 
die  payment  of  the  interest  in  question  alone;  and  it  would 
seem  to  be  mMe  than  ample  for  the  purpose^  as  the  tax  pro^ 
yided  for  on  a  sum  much  less  than  the  present  assessed  valua^ 
tion  of  the  taxable  property  in  the  State,  would  produce  the 
.required  amount,  and  the  appropriation  from  the  General  Fund 
will  not  be  required  till  the  specific  fund  is  exhausted,  which 
mmy,  and  in  all  probability,  never  will  occur.  For  these  rea- 
sons there  would  be  even  less  propriety  in  holding  this  appro- 
priation to  be  a  debt  or  liability,  within  the  meauing  of  the 
constitutional  restriction,  than  those  which  were  the  subjecte 
of  discussion  in  the  cases  cited.  The  Legislature  has  provided 
a  fimd,  and  made  the  appropriation  for  the  entire  amount  "No 
further  legislation  is  required  upon  the  subject  Nothing  fur- 
ther remains  to  be  done  on  the  part  of  the  State,  but  the  min- 
isterial duty  of  collecting  the  taxes  and  paying  the  interest 
out  of  the  proceeds,  as  it  from  year  to  year  accrues.  Of  course 
ike  State  cannot,  without  a  breach  of  good  faith,  refuse  throu^ 
its  officers  to  perform  this  ministerial  duty. 

The  same  reasons  that  are  urged  to  show  that  the  Act  under 
consideration  creates  a  debt  or  liability  within  the  meaning  of 
these  terms  as  used  in  the  Constitution,  apply  with  equal  force 
to  all  of  the  appropriations  made  in  this  State  for  defraying 
the  general  expenses  of  the  State  Government;  and  upon  the 
construction  contended  for,  it  would  be  impossible  to  carry  on 
the  Government  without  violating  the  Constitution,  or  levying 
and  collecting  the  revenues  of  the  State,  under  the  present 
Constitution,  two  years  in  advance  of  the  time  when  they 
would  be  required  for  actual  disbursement  It  is  utterly  inor 
probable  that  such  should  have  been  the  intent  of  the  moi  who 
framed,  or  the  people  who  adopted  the  Constitution. 

But  if  Ibe  reasons  for  maintaining  the  decisions  already  cited 
upon  this  question  were  lees  cogent  than  they  are,  we  should 
now  hesitate  long  before  overruling  Ihem*  The  laat  of  them 
was  rendered  in  1860.  The  construction  put  upon  the  clause 
jnder  consideration  thenceforth  became  a  judicially  leocgnized 
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part  of  ihs  Qopstitution.  SiiHse  that  time  two  Legislatures 
have  proposed,  and  the  people  have  adopted,  nuinerous  amend- 
ments to,  other  sections  of  the  Constitntiony  but  this  provision 
was  left. unchanged.  It  must  be  preenmed,  therefore,  that  they 
were  satisfied  to  have  the  provisicm  under  consideration. stand 
with  the  interpretation  thus  put  upon  it  by  the  Courts.    . 

It  follows^  from  these  views,  that  the  Act  under  considerar 
tion  does  not  create,  or  authorize  to  be  created,  a  debt,  or  lia- 
bility, within  the  meaning  of  the  limiting  qlause  of  the  Eighth 
Article  of  the  Constitution. 

Secondly  —  Conceding  a  debt  or  liability  to  have  resulted 
from  the  action  of  the  Legislature,  is  it  a  debt  created  ^'in 
case  of  war,  to  repd.  invasion,  or  suppress  insurrection  ? '' 

Whether  or  not  the  contingency  has  arisen,  which  author- 
izes £he  Legislature  to  exercise  the  power  vested  in  it,  within 
the  meaning  of  this  exception,  and  whether  it  will  exercise  the 
power,  are  questions  for  that  body  to  determine.  The  duty 
•nd  responsibility  of  providing  ways  and  means  to  carry  0|i  a 
war  in  which  the  State  may  be  engaged,  or  for  repelling,  or 
aiding  to  repel  invasion,  or  suppressing  or  aiding  to  suppress 
insurrection,  rest  upon  the  political  departments. of  the  Gov- 
ernment, and  not  upon  this  Court;  and  the  correlative  right 
to  determine  when  the  emergency  has  arisen  requiring  their 
action,  must,  necessarily,  to  be  effective,  reside  in  those  bodies 
upon  which  this  great  public  duty,  and  weighty  responsibility 
are  imposed.  If  this  power  is  exercised  improvidently  or 
unwisely,  the  individual  members ,  of  those  department^  aiie 
xeaponsiblp  therefor  to  their  constituents.  But  when  the  politi- 
cal departments  of  the  Government  have  determii^d  that,  the 
emergency  has  arisen,  and  acted  upon  that  determiniition,  that 
action  is  conduaive^  and  not  subject  to  be  reviewed  by  1^9 
Court.         ;      ,  , ,'  ! 

That  the  State  of  California,  as  an  integral  x>art  of  theUnit^ 
Stat^ia  actually  engaged  in  war,  and  in  suppressing  a  vast 
and  i^owerful  insurrection,  the  general  history  of  the  country, 
and  tlu^  legislation,  both  of  the  State  and  National  Gove,m- 
ineiijbB,fas;weU  as  their  judicial  record^}  furnish  ample  evidenqe. 
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Nor  can  it  be  assumed,  that,  in  the  war  actually  existing,  there 
is  no  active  element  of  insurrection,  and  no  immediate  danger 
of  conflict  within  our  own  borders  and  upon  our  own  soil. 
The  National  Government  has,  at  least,  thought  it  necessary 
to  make  extraordinary  preparations  for  our  defense.  It  has 
during  the  ?ast  four  years  expended  and  is  now  expending, 
large  sums  of  money  in  the  erection  of  fortifications  for  the 
protection  of  our  harbors,  and  in  building  an  iron-clad  vessel 
for  our  immediate  use.  Our  principal  city  also,  lest  the  com- 
pletion of  the  ironclad  Monitor  furnished  by  the  General 
Government  should  be  too  tardy,  has  assumed  large  responsi- 
bilities in  order  to  hasten  the  work.  So  also  successive  Legis- 
latures have,  in  various'  ways,  appropriated  and  expended  hun- 
dreds of  thousands  of  dollars  for  organizing  and  drilling  our 
militia,  and  holding  camps  of  instruction  to  prepare  our  citi- 
zens for  prompt  and.  effective  service,  should  the  insurrection 
more  decidedly  manifest  itself  within  our  own  borders. 
'  It  cannot  be  disguised,  that,  in  spite  of  a  determination  on 
the  part  of  the  General  Government  to  deal  justly  with  all 
nations,  and  of  the  exercise  of  the  most  consummate  skill  of 
diplomacy  to  avert  such  a  r^nilt,  the  existing  rebellion  is  liable 
at  any  moment  to  draw  after  it  a  foreign  war,  and  an  inva- 
sion of  our  State  from  abroad.  War  has,  in  fact,  been  actually 
levied  within  our  borders,  as  in  the  case  of  the  Giapman,  and 
active  hostility  may  at  any  moment  manifest  itself  anew. 
These  facts  conistitute  a  portion  of  the  general  domestic  history 
'of  the  country,  as  well  as  of  its  legislative  and  judicial  history, 
and  as  such  may  be  noticed.  (Prize  cases,  2  Black,  U.  S.  Sup. 
Court  R  667.)  They  furnish,  at  least,  a  basis  for  the  politi- 
cal departments  of  the  Government  to  consider,  whether  or 
not  the  contingency  contemplated  by  the  exception  in  llie 
Constitution  has  arisen ;  and  if  those  departments  have  consid- 
ered and  determined  the  question,  that  determination  is  con- 
clusive. This  point  was  also  decided  by  our  predecessors — 
all  the  Justices  concurring  —  in  the  case  of  Franklin  v.  The 
Board  of  Examiners,  23  Cal.  175,  in  which  the  same  question 
«ose  under  the  Act  of  April  27,  1863,  (Laws  of  1863,  p;  662,) 
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appropriating  six  hundred  thousand  dollars  ''  for  the  relief  of 
the  enlisted  men  of  the  California  Volunteers  in  the  service  of 
the  United  States.*'  The  Court  say:  "The  evident  intention 
was  to  impose  limitations  up<m  the  general  power  of  the 
Legislature  to  create  debts,  leaving  them  free,  however,  from 
such  restrictions  in  great  emergencies  caused  by  a  war,  an 
invasion  or  an  insurrection.  In  such  cases  the  Legislature 
should  be  left  free  to  exercise  their  judgment  and  discretion 
upon  the  subject,  answerable  alone  to  the  people  for  any  abuse 
of  the  power.  The  esdstenoe  of  the  emergencsy  calling  for  the 
exercise  of  the  power  is  purely  a  political  question,  and  the 
L^slature,  as  the  body  in  whom  the  political  power  of  the 
State  is  vested,  are  the  sole  judges  as  to  the  existence  of  such 
emergency.  It  is  the  exercise  of  a  purely  political  power,  upon 
a  political  subject,  in  no  manner  of  a  judicial  character,  and 
it  is  not,  therefore,  subject  to  review  or  liable  to  be  controlled 
by  the  judicial  department  of  the  State  Government*'  To  the 
same  effect  are  the  cases  of  Martin  v.  Mott,  12  Wheat  29; 
Lviher  v.  Borden,  7  How.  U.  S.  S.  C.  44;  Vanderheifden  v. 
Young,  11  John.  167. 

Bailroads  are,  undoubtedly,  among  the  most  effective  agen- 
cies employed  in  modem  warfare.  In  the  existing  war  hun- 
dreds of  miles  of  railroads  have  been  destroyed,  at  a  great  ex- 
penditure of  life  and  treasure,  expressly  to  deprive  the  adver- 
sary of  the  destroying  army  of  their  use ;  and  many  other  miles 
have  been  constructed,  at  Gbvemment  expense,  expressly  to 
facilitate  the  operations  of  its  armies.  A  railroad  from  the 
navigable  waters  of  the  State  to  the  granite  quarries  and  for- 
ests of  the  Sierra  I^evada  mountains,  might  be  of  great  im- 
portance to  furnish  timber  and  granite  for  fortifications,  and 
timber  for  vessels  of  war,  in  case  our  only  port  of  San  Fran- 
cisco should  be  blockaded,  and  cut  off  from  all  attainable  ex- 
ternal sources  of  supply;  and  it  might  be  of  great  service  for 
other  uses  to  which  such  works  are  applied  in  military  opera- 
tions. Such  a  road  the  **  Central  Pacific  Raiboftd  "  is  designed 
to  be.  Hie  National  (Government  thought  its  construction  a 
matter  of  sufficient  importance  in  a  military  point  of  view  to 
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justify  large  grants  of  land,  and  grante  of  the  use  of  the  national 
credit  to  a  large  amount  to  aid  in  its  coinstruction.  Whether 
or  not,  in  view  of  such  facts,  this  railroad  is  of  sufficient  im- 
portance to  the  military  operations  of  the  State  of  California 
in  the  emergency  present  and  prospective,  aitd  as  such  a  proper 
subject  for  legislative  appropriations  with  a  view  to  hastening 
its  completion,  and  rendering  it  available  to  the  State  at  an 
early  day,  are  also  questions  committed  to  the  sound  discretion 
of  the  political  departments  of  the  State  Government.  These 
departments  being  charged  with  the  duty  of  providing  for  the 
safety  of  the  State,  are  authorized  to  select  such  means  of  de- 
fense and  protection  as  they  may  deem  most  appropriate.  Mr. 
Chief  Juatice  Marshall,  in  McCvlhugh  v.  State  of  Maryland^ 
4  Wheat.  421,  says:  '^  We  think  the  sound  ocmstruotion  of  the 
Constitution  must  allow  the  National  Legislature  that  discre- 
tion with  respect  to  the  means  by  which  the  powers  it  oonfers 
are  carried  into  execution,  which  will  enable  that  body  to  per- 
form the  high  duties  assigned  to  it  in  the  manner  most  benefi- 
cial to  the  people.  Let  the  end  be  legitimate^  let  it  be  within 
the  scope  of  the  Constitution,  and  all  meaxis  which  are  plainly 
adapted  to  that  end,  which  are  not  prohibited,  but  consist  witii 
the  letter  and  spirit  of  the  Constitution  are  ccmstitutionaL" 
(See  also  Lick  v.  FoAiLhner,  25  Cal.  405.)  Such  being  the  case, 
the  determination  of  these  questions  by  the  political  depart- 
ments of  the  Government  must,  also,  necessarily  be  oonclusive. 

The  only  remaining  inquiry  under  this  head,  is,  whether 
those  departments  have  determined  that  the  exigency  has  aris^i 
requiring  their  action,  and,  that  the  work  is  of  sufficient  impor- 
tance to  the  State  for  military  purposes  to  justify  an  appropria- 
tion of  the  public  moneys  to  aid  and  hasten  its  early  comple- 
tion {  And  to  this  inquiry,  the  Act  itself  under  oonsideration 
furnishes  a  conclusive  answer  in  the  affirmative. 

The  preamble  recites  the  existence  and  vigorous  prosecu- 
tion of  the  war  between  the  €bvemment  of  the  United  States, 
and  certain  States  which  have  revolted  against  its  authority; 
the  grant  by  Congress  of  aid  for  the  construction  of  the  Cen- 
tral Pacific  Railroad  for  military  and  other  purpoaea;  the  inauf* 
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ficiencj  of  such  iEud  to  complete  the  wprk  as  speedily  as  neces- 
sary; and  the  importance  '^  in  view  of  the  present  state  of  war 
and  the  further  [future}  danger  thereof,  that  the  said  railroad 
be  constructed  as  soon  as  possible  to  repel  invasion,  suppress 
insurrection  and  defend  the  State  against  its  enemies/'  and 
then  enacts  in  section  two,  that  ^' to .  expedite  the  construction 
of  said  railroad,  for  the  reaaom  set  forth  in  the  preamble  to  tiiie 
Act,  there  shaU  be  levied  and  coUeeted^''  etc  Thus  the  coiir 
tingency  contemplated  in  the  Constitution-is  recited  in  the  pre- 
amble, which  is  referred  to  in  the  body  of  the  Act  for  the  rea- 
sons that  operated  upon  the  Legislature  to  induce  that  body 
to  pass  the  law  and  make  the  appropriation. 

Thirdly — Does  the  Xct  in  question  give  or  loan  the  credit 
of  the  State  to  an  individual,  association  or  corporation,  within 
the  meaning  of  the  prohibition  contained  in  Sec.  10,  Art  XI, 
of  the  Constitution? 

''In  case  of  war,  to  repel  invasion  or  suppress  insnrreo- 
tion,"  as  we  have  seen,  the  Legislature  may  appropriate  the 
funds,  or  employ  the  credit  of  the  State  without  limit.  The 
two  provisions  must  be  so  construed,  if  possible,  that  they 
may  stand  together,  and  so  that  there  shall  be  no  restriction 
upon  the  general  power  of  the  political  departments  of  the 
Government  to  render  all  the  resources  of  the  State  available 
in  time  of  war.  If  the  Legislature  may  authorize  the  build- 
ing of  a  railroad  for  military  purposes,  it  may  certainly  appro- 
priate funds  to  aid  a  corporation  in  the  construction  of  a 
similar  work  in  consideration  of  its  use  for  such  purposes. 
The  principal  end  being  the  advantage  to  be  derivjod  from  the 
use  of  the  road,  it  matters  not  that  the  appropriation  inci- 
dentally aids  an  individual,  association  or  corporation.  And 
as  before  shown,  the  question,  as  to  whether  the  emergency 
requiring  an  appropriation  for  such  purposes  has  arisen,  is  one 
for  the  political  departments  of  the  Government  to  determine. 
But  in  our  view  there  is  no  loan  or  gift  of  the  credit  of  the 
State  in  any  just  sense  of  these  terms.  A  railroad  extending 
from  the  navigable' waters  of  the  State  tx>  its  eastern  boundary 
ou  tke  summit  of  the  Sierra  Nevada,  and  designed  ultimately 
Vol.  xxvii.— la 
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to  unite  with  another  road  connecting  it  with  the  Atlantic 
seaboard,  was,  af  the  time  of  the  passage  of  the  Act  in  ques- 
tion, in  process  of  construction,  and  actually  completed  and  in 
operation  for  a  very  considerable  portion  of  the  distance.  In 
the  judgment  of  the  Legislature,  the  State  had,  or  was  liable 
to  have,  immediate  use  for  this  railroad  for  military  purpoaes, 
and  upon  certain  onerous  considerations,  among  which,  were, 
that  the  company  constructing  said  railroad  should  proceed 
and  complete  it  at  A  certain  rate  per  annum,  and  should,  at 
**  all  times  when  required  from  and  after  the  passage  of  this 
Act,  transport  and  convey  over  the  said  railroad,  all  public 
messengers,  oonvicts  going  to  the  State  Prison,  lunatics  going 
to  the  Insane  Asylum,  material  for  the  construction  of  the 
State  Capitol,  articles  intended  for  public  exhibition  at  the 
fairs  of  the  State  Agricultural  Society,  and  in  case  of  war, 
invasion  or  insurrection,  as  well  as  at  all  other  times,  also 
transport  over  their  said  railroad  all  troops  and  munitions  of 
war  belonging  to  the  State  of  California  free  of  charge,  and 
without  any  other  compensation,"  than  as  in  said  Act  pro- 
vided, made  the  appropriation  under  consideration.  It  is,  then, 
simply  a  case  of  the  State  paying  a  corporation  for  valuable 
services  to  be  rendered,  commencing  at  the  present  moment 
and  extending  through  all  future  time.  It  is  not  a  matter  of 
the  slightest  consequence  to  the  State  whether  the  payment  is 
made  directly  to  the  company  or  to  the  creditors  of  the  com- 
pany, except  by  securing  it  to  the  creditors  of  the  company, 
who  furnish  in  part,  the  funds  to  carry  on  the  work,  the  money 
for  that  purpose  is  more  likely  to  be  readily  obtained ;  and  in 
this  respect,  an  advantage  accrues  to  the  State  in  obtaining  a 
greater  security  for  the  performance  of  the  contract  on  the 
part  of  the  company.  The  State  purchases  certain  advantages 
of  the  company,  and  pays  the  price  to  certain  designated 
creditors  of  the  company  in  satisfaction  of  interest  accruing 
from  time  to  time  on  its  bonds,  instead  of  paying  it  directly  to 
the  company. 

Besides,  as  we  held  in  the  discussion  of  the  first  point,  n^ 
debt  on  the  part  of  the  State  is  created,  and  ocmaequently  no 
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credit  in  any  proper  sense  of  the  term  arises.  The  aet  of  tlie 
State  in  assuming  to  make  these  payments,  consists  in  a  single 
provision  made  in  advance,  raising  a  fund,  setting  it  aside  and 
specifically  appropriating  it  to  the  payment  of  the  interest 
semi-annnally,  from  year  to  year,  upon  the  presentation  of  the 
coupons  at  the  State  Treasury  —  these  coupons  serving  as  war- 
rants upon  which  the  money  is  to  be  drawn  from  the  Treasury. 
As  no  debt  or  liability  in  the  constitutional  sense  is  created,  so 
no  credit  in  the  con^stitutional  sense  arises,  or  is  loaned  or 
given.  A  fund  is  provided  in  advance  for  the  purpose,  and 
out  of  it  the  services  to  be  rendered  by  the  company  to  the 
State  are  to  be  paid,  but  the  payments  are  to  be  made  on 
behalf  of  the  company,  in  satisfaction  of  interest  due  from  it 
to  certain  designated  creditors.  The  money  being  provided 
in  the  first  instance,  and  being  in  contemplation  of  law,  always 
on  hand  in  the  Treasury,  before  the  instalments  of  interest 
accrue,  the  transaotion  on  the  part  of  the  State  upon  the  prin- 
ciples before  stated,  is  regarded  as  a  cash  transaction.  From 
these  views,  tt  follows,  that^  the  Act  in  question  is  not  repug- 
nant to  section  ten  of  Article  XI  of  the  Constitution. 
,    Our  conclusion  is  that  the  Act  in  question  is  constitutional. 

The  judgment,  so  far  as  it  denies  the  relief  asked  for  in  the 
complaint,  must,  therefore,  be  affirmed. 

But  the  judgment  goes  beyond  this  and  affords  affirmative 
relief  in  favor  of  the^'  Central  Pacific  Railroad  Company,"  one 
of  the  defendants,  against  Pacheco,  another  defendant,  and  his 
eucdessors  in  office.  There  is  nothing  in  the  record  to  sustain 
this  part  of  the  judgment,  and  to  this  extent  it  is  erroneous 
and  ought  to  be  corrected.  True,  Pacheco  has  not  appealed, 
bnt  the  People,  and  not  Pacheco,  are  the  real  parties  in  inter- 
est. That  part  of  the  judgment  may  be  of  no  practical  con- 
sequence, but  it  is,  nevertheless,  not  sustained  by  the  record, 
and  for  this  reason  ought  not  to  stand. 

It  is  ordered  that  the  District  Court  modify  its  judgment  by 
striking  out  all  that  portion  of  the  said  judgment  subsequent 
to  the  denial  of  the  injunction^  and  of  the  relief  sought  in  the 
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complaint,  and  that  the  judgmeiit  as  thus  modified  stand  as 
the  judgment  of  the  Court 

Mr.  Justice  Ehodss^  concurring  specially. 

I  concur  in  the  judgment  on  the  sole  ground  that,  by  virtue 
of  the  Act  of  the  Legislature  mentioned  in  the  opinion  of  Mr. 
Justice  Sawyer,  and  the  issuing  of  the  first  fifteen  hundred 
bonds  with  coupons  attached,  by  the  railroad  company,  pay- 
able by  the  State,  a  debt  against  the  State  was  created,  which 
was  none  the  less  a  debt,  and  did  not  cease  to  be  a  debt, 
because  provision  was  made  in  the  Act  for  its  payment — that 
is,  because  a  tax  was  levied  and  an  appropriation  was  made 
for  that  purpose;  and  that  the  existence  of  war  removed  the 
constitutional  restriction  against  the  creation  of  a  debt  exceed- 
ing three  hundred  thousand  dollars. 


JEFFERSON  WILCOXSON  and  JACKSOTT  WILCOX- 
SON  V.  CHAS.  H.  BURTON,  JOHN  E.  R  SPILL- 
MAN,  JOHN  B.  BURTON,  EDWARD  McCARTY,  aito 
B.  MARSHALL,  ultb  Shebiff  of  Saobamento  CouirrT. 

Hbw  Tbiaim— If  the  •▼Mmce  l«  conflletlBs;  a  new  trial  wUl  not  to  fnuBtei 
QM  tbe  ground  that  the  flndlng*  of  the  Go«irt  are  not  warranted  hy  the 
evidence. 

S*aiui>0i.BiiT  CoNnsstozr  op  XuDOMnrr. — A  Tolnntary  eonfetslon  of  a  indg^ 
ment  made  upon  a  honm  fide  deht  by  the  debtor  in  favor  of  the  creditor. 
without  the  knowledge  of  the  creditor,  and  the  ieeuanee  of  an  execution 
thereon  at  the  request  of  the  debtor,  and  a  lerj  on  the  debtor's  goods  bf 
Tlrtue  thereof — also  without  the  knowledge  of  the  creditor— ^Tor  the  purpose 
of  enabling  the  creditor  to  obtain  priority  orer  other  creditors  of  llit 
debtor,  Is  such  a  fraud  upon  the  other  creditors  as  renders  the  Judgment  and 
levy  void,  as  to  an  attachment  or  execution  in  favot  of  the  other  creditors 
afterwards  levied  on  the  same  property. 

VoLUNTABT  JuDOMBNTB  —  Whbn  Voio. — ^A  Judgmsot  rciideied  VpOB  coofw- 
slon  of  the  debtor,  and  at  his  instance,  without  any  request  on  the  part  of 
the  creditor,  and  without  his  knowledge.  Is  void  as  between  the  parties,  and 
will  not  bar  an  action  brought  by  the  creditor  on  the  same  cause  of  action, 
nor  will  it  estop  the  debtor  fr^m  denying  all  the  facts  set  forth  In  it 

Batification  of  Judombitt. — When  a  debtor  confesses  judgment  without  the 
knowledge  or  request  of  the  creditor,  and  the  creditor  thereatter  ratifies  It, 
and  attempts  to  onforee  it*  it  will  become  binding  between  the  parties  to  it 
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bj  force  of  the  mttficatloii,  Imt  caeli  ratUlcatloii  cansot  tffeet  rlgtitf  ae- 
qalred  by  other  parties  prior  to  the  ratification. 

OoNnaeioif  of  a  JuDoicainr  worn  a  8om  asainB  than  n  Dob. —  The  execu- 
tion and  dellTery  of  a  note  bj  the  debtor  to  his  creditor  for  a  aum  greater 
than  la  actnally  doe,  for  the  pnrpoae  of  defrandlac  other  oreditora  of  the 
debtor,  and  the  rolontarj  confeaalon  of  a  Jndgment  on  the  aame  hj  the 
debtor,  rendera  the  jndgment  frandnlent  and  Told  as  to  the  other  eredttoia 
of  the  debtor. 

What  Claim  n  msbobd  bt  JVDOimrr. —  A  Judgment  I9  eonfeaaloa  mmam 
no  claim  of  the  creditor  except  such  as  are  Included  In  It  bj  aome  form  of 
direct  statement 

BvTOPPiL. — ^A  defendant  la  eatopped  from  proving  the  averments  of  his  M- 
swer  to  be  fhloe. 

•katimbitt  coNrasBiiio  Judomwit.^^  If  the  statement  upon  which  a  toIvb- 
tary  confession  of  judgment  Is  made  doea  not  correctly  deaerlbe  the  debt, 
the  Judgment  la  void  aa  to  the  creditors  of  the  judgment  dcl>tor. 

BTIDBBCB   or    iMBBaffBDMBBS    tKCUUUm   IB   A   TOUniVABT   JUBOMBBT.--*  If  B    SOlt 

Is  brought  to  set  aaide  a  judgment  confessed  Toluntarlly,  on  the  ground 
that  the  same  la  fraudulent,  the  parties  defendant  cannot  Introduce  parol 
evidence  to  auatain  the  judgment,  which  will  dMW  that  the  statement  on 
which  It  was  rendered  was  falae^  nor  can  thay  Introduce  parol  evidence  of 
Itema  of  Indebtedneaa  not  only  not  Included  In  the  atatement,  but  by  Impli- 
cation excluded  from  It. 
Maw  TniAL  yoB  Ibbbmlabitt, — ^If  the  Court,  after  a  ease  Ib  aobnltted. 
examinee  booka  of  ncconnt  ns  evidence,  which  have  not  bean  given  In 
evidence  during  the  trial,  a  new  trial  will  not  be  granted  for  thiB  Irregularity 
unleaa  It  la  stated  In  the  record  to  be  one  of  the  grounda  on  which  the 
BMtlon  win  ba  I 


Appeai«  from  the  District  Comt|  Sixth  Judicial  District, 
Sacramento  County. 

The  executions  issued  on  the  judgments  confessed  hy  Bur- 
ton &  McCartj  in  favor  of  C.  H.  Burton,  and  Spillman,  were 
levied  by  Marshall,  the  Sheriff,  on  the  goods  of  Burton  & 
McCarty.  The  plaintiffs  commenced  suit  against  Burton  & 
McCarty  on  their  indebtedness,  and  procured  attachments,  which 
were  afterwards  levied  on  the  same  goods. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/•  W.  WincMB,  for  AppellaBtB* 

H.  n.  Hartley,  for  Bespondenta» 

By  the  Court,  ShapTjEB,  J» 

On  the  second  day  of  October,  1861,  a  judgment  for  twenty- 
four  thousand  dollars  was  entered  in  the  District  Court  of  the 
Sixth  Judicial  District  in  favor  of  0.  H.  Burton  against  Bur> 


£30  Wl£CO±BO]f  V.  BUBTOK.  [Sup.  Ct. 

Opinloii  of  the  Oonrt. 

ton  &  McCartjy  defendants  herein^  upon  the  following  state- 
noent,  duly  entitled  and  sworn  to  bj  them: 

^*  We  hereby  confess  judgment  in  favor  of  Charles  H.  Burton, 
plaintiff  above  named,  for  the  sum  of  twenty-four  thousand 
($24,000)  dollars,  and  authorize  the  entry  of  judgment  against 
us  therefor,  with  costs. 

"  This  confession  of  judgment  is  for  a  debt  now  justly  due 
from  us  to  plaintiff,  arising  upon  the  following  facts:  Since 
the  year  1852  up  to  the  present  time,  plaintiff,  Charles  H. 
Burton,  has  been  a  resident  of  San  Francisco,  and  has  during 
such  time  acted  as  our  agent,  i.  e.,  agent  of  firm  of  Burton  & 
McCarty,  of  the  City  of  Sacramento,  of  which  we,  John  Buiv 
ton  and  E.  McCarty,  are  the  members..  That  as  such  agent 
the  plaintiff  has  from  time  to  time  during  the  period  aforesaid 
made  advances  of  money  upon  our  account,  and  rendered  ser- 
vices unto  us ;  that  upon  the  31st  of  May,  1861,  plaintiff  and 
ourselves  accounted  together  and  made  a  balance  sheet  of  our 
transactions  to  that  day;  that  thereupon  we  were  found 
indebted  unto  plaintiff  in  the  sum  of  twenty-seven  thousand 
dollars;  that  thereupon  we  gave  our  obligation  unto  plaintiff 
to  pay  unto  him  said  sum,  with'  interest  at  the  rate  of  one  and 
one  half  per  cent  per  month ;  that  upon  said  note  there  has  been 
paid  the  sum  of  thirty-five  hundred  dollars. 

'^  J.  E.  BUMOK^ 
"Edwabd  McCabty.*' 

The  said  Burton  k  McCarty  on  the  same  day  made  a  further 
confession  in  favor  of  defendant  Spillman,  for  ten  thousand 
dollars,  in  which  the  facts  out  of  which  the  indebtedness  arose, 
are  set  forth  as  follows: 

^'  This  confession  of  judgment  is  for  a  debt  now  justly  due 
from  us  to  plaintiff,  arising  out  of  the  following  facts:  The 
plaintiff  has  between  the  years  1852  to  1857,  and  from  thence 
until  the  present  time,  with  exception  of  some  four  months 
during  the  year  1867,  been  in  our  (Burton  &  MoCarty^s)  em- 
ploy as  salesman^  at  our  place  of  business.     During  such  period 
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we  have  become  from  time  to  time  indebted  unto  him  for  his 
services,  and  during  such  time  he  has  been  in  the  habit  of 
investing  with  ns  such  moneys  as  he  accumulated,  to  be  used 
by  us  in  our  business.  Upon  investigating  his  account  with 
UB  we  find  the  sum  of  ten  thousand  dollars  to  be  justly  due 
him  from  us.^ 

This  action  is  brought  for  the  purpose  of  setting  aside  these 
judgments,  on  the  ground  that  they  are,  respectively,  fraudu- 
lent and  void  as  to  the  plaintiffs,  creditors  of  Burton  & 
IfcCarty. 

As  to  the  judgment  in  favor  of  C.  H.  Burton,  the  complaint 
charges  that  at  the  date  of  the  confession  the  indebtedness  of 
Burton  &  McCarty  to  C.  H.  Burton  did  not  exceed  two  thou- 
sand dollars  at  the  most;  that  the  confession  was  made  with- 
out his  knowledge,  consent  or  solicitation,  and  that  no  person 
was  duly  authorized  to  accept  or  receive  the  same  in  his  name 
or  for  his  benefit;  that  the  same  was  mad^  by  Burton  & 
McCarty  on  their  own  motion,  and  was  filed  by  them  or  by 
their  procurement;  that  they  took  out  execution  and  caused 
the  same  to  be  levied  on  their  property,  and  that  the  said  C 
H.  Burton,  who  resided  in  San  Francisco,  knew  nothing  of 
these  proceedings  until  the  day  after  the  levy,  when  he,  being 
well  aware  of  their  fraudulent  character,  justified  them,  and 
has  ever  since  continued  to  justify  and  claim  under  them,  as 
hanafide. 

As  to  the  judgment  of  Spillman,  the  complaint  alleges  that 
Burton  &  McCarty  owed  him  but  a  few  hundred  dollars,  instead 
of  ten  thousand.  That  Spillman  has  taken  out  execution  on 
said  judgment,  and  caused  it  to  be  levied,  and  that  Burton  & 
McCarty  are  insolvent. 

AH  the  principal  allegations  were  denied.  .  The  trial  was 
by  the  Court,  who  found  for  the  plaintiffs,  and  judgment  wae 
tliereupon  duly  entered  upon  the  findings. 

The  defendants  moved  for  a  new  trial,  oti  the  ground  of 
insuffusiency  of  the  evidence  to  justify  the  decision,  and  that 
it  is  against  law ;  and  upon  the  further  ground,  so  far  as  Spill- 
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man  is  oancemed,  of  newly  discovered  evidence.  The  notice 
also  refers  to  errors  of  law  occurring  at  the  trial,  and  excepted 
to  by  the  party,  as  ground  upon  which  the  motion  would  be 
rested;  but  there  is  no  specification  in  the  record,  nor  does 
the  brief  filed  for  the  appellant  refer  to  any  errors  falling 
within  the  general  description. 

The  motion  for  new  trial  was  overruled,  and  the  appeal  is 
from  the  order. 

The  Court  finds,  generally,  that  both  judgments  are  fraudu- 
lent, as  alleged,  and  then  proceeds  to  find  specifically  a  series 
of  facts,  some  of  which  are  ultimate  in  their  character,  and 
othisrs  secondary  merely,  raising  presumptions  more  or  less 
cogent  as  to  the  truth  of  the  allegations  of  fraud.  Passing 
the  general  finding  that  both  judgments  were  fraudulent  as  to 
the  creditors  of  Burton  &  M<£!arty,  the  counsel  of  the  appel- 
lants advanced  two  propositions:  First  —  That  all  the  facts, 
both  final  and  secondary,  bearing  upon  the  question  of  fraud, 
were  found  by  the  Court  upon  insufficient  testimony;  and 
Second  —  That  the  ultimate  facts  found  by  the  Court  are,  as 
matter  of  law,  insufficient  to  support  the  judgm«it 

First  —  We  have  examined  the  testimony  contained  in  tie 
voluminous  record  filed  in  this  action  with  patient  atten- 
tion; and  have  furthermore  availed  ourselves  of  the  thorough 
and  exhaustive  discussion  of  counsel  upon  the  wei^t  of  the 
evidence  and  the  conclusions  properly  to  be  drawn  from  it, 
and  we  are  satisfied  not  only  that  the  case  is  one  where  the 
evidence  is  in  conflict,  but  one  in  which  the  Court  below 
did  not  so  far  mistake  the  relative  weight  of  the  opposing 
proofs  as  to  justify  us  in  going  behind  the  special  findings. 
The  position  of  the  counsel  for  the  appellants  that  many  of 
the  special  findings  are  without  evidence  to  support  them, 
is  not  borne  out  by  the  record.  Where  the  findings  are  not 
sustained  by  direct  evidence  in  opposition  to  the  positive 
testimony  of  the  parties  to  the  respective  judgments,  they  are 
sustained  by  the  admissions  or  counter-statements  in  the 
answers,  or  by  the  evidence  of  circumstancea;  and  under  the 
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settled  practice  of  thifl  Ooui^  we  cannot  review  the  case  upon 
the  tefitimonj. 

Second  —  The  (mlj  question  remaining  to  be  considered, 
aside  from  that  made  upon  the  evidence  alleged  to  be  newly 
discovered,  and  a  question  of  ^*  irregularity/'  is  as  to  whether 
all  or  any  of  the  fin^  facts,  specially  found,  support  the  judg- 
ments as  matter  of  law. 

1.  As  to  the  judgm^it  in  favor  of  C.  E.  Burton. 
It  is  found  that  Burton  &  McCarty  were  insolvent  at  the 
date  of  the  jndgment ;  that  C.  H.  Burton  resided  in  San  Fran- 
eisco,  and  was  there  the  day  the  judgment  was  confessed; 
that  ^'the  confession  was  given  and  caused  to  be  entered  up 
by  Burton  &  McCarty  of  their  own  motion;"  that  "no  one 
was  authonjEcd  by  said  0.  H.  Burton  to  receive  said  confession 
of  judgment  for  him  er  to  act  as  his  agent  in  that  respect;" 
that  ''he  did  not  know  said  confession  had  been  made  until 
the  day  following  its  entry  and  after  the  levy  of  execution 
issued  thereon,  after  the  levy  of  plaintiff's  attachment;  and 
tbat  the  giving  of  said  confession  was  a  voluntary  act  on  the 
part  of  said  Burton  &  McCarty  to  enable  said  Charles  H.  Bur^ 
ton  to  obtain  priority  over  all  the  creditors  of  said  Burton  & 
McCarty,  including  the  plaintiffs ;  and  that  said  Burton  &  Mc- 
Carty directed  and  caused  the  execution  on  said  confession  to 
be  levied  on  their  property  immediately  after  its  issuance;" 
and  that  "  the  goods  so  levied  upon  were  all  the  visible  prop- 
erty of  said  Burton  &  McCarty."    In  addition  to  these  find- 
ings, the  complaint  alleges  that  at  the  date  of  the  confession 
Burton  &  McCarty  were  '^  apprehensive  that  the  claims  of 
these  plaintiffs  and  others,  their  bona  fide  creditors,  would  be 
presented  to  them  for  payment,  and  if  not  paid,  that  attach- 
ments would  be  issued  against  them  and  their  property ;"  and 
that  ''the  confession  was  made  for  the  purpose  of  giving  a 
prior  lien  to  C.  H.  Burton."    The  truth  of  these  averments  is 
not  denied  in  the  answers,  and  is  assumed  throughout  in  the 
argument  of  counsel.     The  question  is:     What  is  the  legal 
effect  of  these  facts  upon  the  rights  of  the  parties  ? 
.    It  was  held  in  Byan  v.  Daley^  9  Cal.  238^  on  a  8ta,te  of  facts 
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like  the  above  in  every  substantial  particalar,  tiiat  the  jud^ 
ment  was  void  as  to  the  subsequent  attaching  creditor.  There 
can  be  no  doubt  as  to  the  right  of  a  debtor  in  insolvent  circum- 
stances to  pay  or  secure  a  part  of  hia  creditors  to  the  preju- 
dice of  the  balance,  nor  is  it  dombted  that  security  may  be 
given,  eflfectually,  by  confessions  of  judgment  in  favor  of  the 
creditors  intended  to  be  preferred.  The  real  question  is,  when 
does  a  judgment  based  upon  a  confession  made  without  any 
request  on  the  part  of  the  creditor  and  without  his  knowledge, 
and  entered  up  at  the  instance  of  the  debtor  alone,  become  a 
judgment  as  between  the  parties  to  it?  that  is,  when  does  it 
take  effect  in  fact  ''  as  a  final  determination  of  the  rights  of 
the  parties  in  the  proceeding? "  (Practice  Act^  Section  144,) 
It  is  clear  that  a  judgment,  in  the  case  supposed,  would  haw 
no  effect  at  the  date  of  its  entry.  So  far  as  the  creditor  le 
concerned,  he  would  not  be  bound  to  accept  the  judgment  a^ 
the  measure  of  his  rights.  It  vrould  not  bar  an  action  brought 
by  him  on  the  same  gravamen,  nor  would  it  even  estop  the  party 
by  whom  the  confession  was  made  from  denying  any  or  all  the 
facts  set  forth  in  it.  A  judgment  without  parties,  or  a  jud^ 
ment,  however  perfect  in  form,  which  is  attended  with  none 
of  the  consequences  of  a  judgment,  can  be  a  judgment  only 
by  pretension.  It  may  be  admitted,  where  a  debtor  confesses 
judgment  without  the  request  or  knowledge  of  his  creditor,  and 
the  creditor  thereafter  ratifies  it  by  claiming  under  it  and 
attempting  to  enforce  it,  that  the  record  will  become  binding 
as  between  the  parties  to  it  —  by  force  of  the  ratification ;  and 
that  by  relation  the  judgment,  as  to  them,  would  be  considered 
as  good  from  the  date  of  its  entry.  But  such  ratification  can 
neither  override  nor  in  any  manner  affect  rights  acquired  prior 
to  the  ratification  and  while  the  judgment  was  one  only  in 
name.  To  hold  otherwise  would  be  to  go  counter  to  all  anal- 
ogy, and  would  be  subversive  of  authority  which  it  is  now  too 
late  to  question.  The  case  of  Bailey  v.  Bryani,  24  Pick.  198, 
cited  for  the  appellants,  is  not  opposed  to  the  views  which  we 
have  presented;  for  the  decision  in  that  case  was  put  upon 
the  ground  —  first,  that  the  first  attachment  suit  was  broiigfat 
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in  effect  bj  the  direction  of  the  creditor;  or,  tkat  failings  then 
upon  the  ground  that  both  the  suit  and  the  attachment  were 
ratified  by  the  creditor  before  the  aeocHid  attachment  was 
made. 

2.  The  Court  further  found  that  the  actual  indebtedness 
of  Burton  &  McCarty  to  0.  H.  Burton  at  the  time  when  the 
note  mentioned  in  the  confession  was  executed^  was  nine  thou- 
sand eight  hundred  and  three  dollars  and  seventj-three  cents 
less  than  the  amount  for  which  the  note  was  given,  and  that 
said  excess  was  included  in  the  note  for  the  purpose  of  defraud- 
ing creditors.  These  facts  being  given,  the  judgment  is  unques- 
tionably void.  (McKenity  v.  Gladwin  et  al.,  10  Cal.  227; 
Scales  V.  Scott,  18  OaL  76.)  There  is  little  or  no  positive  evi- 
dence to  support  the  finding  upon  which  the  conclusion  pro- 
ceeds, but  the  circumstantial  evidence  in  favor  of  its  correct- 
ness is  entitled  to  the  gravest  consideration. 

3.  But  further:  The  note  is  misdescribed  in  the  judgment 
and  in  the  statement  on  which  the  judgment  is  founded. 
The  note  was  for  twenty-seven  thousand  five  hundred  and 
forty-five  dollars  and  eighty-one  cents,  at  two  per  cent  per 
month  interest;  and  it  is  described  as  a  note  for  twenty-seven 
thousand  dollars  at  one  and  one  half  per  cent  interest,  and. 
the  facts  out  of  which  the  indebtedness  arose  are  not  set  forth 
in  the  statement  with  proper  precision.  By  reason  of  these 
defects,  and  on  the  authority  of  Richards  v.  McMillan,  6  Cal. 
419;  Cordier  v.  Schloss  et  al.,  12  Cal.  143,  and  Cardier  v. 
Schloss  et  al.,  18  Cal.  576,  the  Court  held  that  the  judgment  was 
prima  facie  fraudulent,  and  that  the  burden  of  rebutting  the 
presumption  was  upon  the  party  claiming  under  the  judgment. 
iN^ow,  ^e  confession  states  that  the  indebtedness  for  which 
the  note  was  given  was  for  '^  services  and  advances,''  and  it 
behooved  the  creditor  to  prove  that  at  the  date  of  the  note 
Burton  &  McCarty  were  indebted  to  him  for  ^^  services  and 
advances"  in  the  sum  of  twenty-seven  thousand  five  hundred 
and  forty-five  dollars  and  eighty-one  cents.  But  the  defend- 
ant (C.  H.  Burton)  was  estopped  by  his  answer  from  proving 
the  proposition  —  for  he  had  averred  therein  that  the  amount 
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for  whidi  the  note  was  given  was  not  dne  him  &r  ^'  senrioea 
and  advances/'  but  for  services  and  advahcte,  and  interest 
thereon  (nine  thousand  four  hundred  and  nineteen  dollars  and 
four  cents^)  at  the  rate  of  two  per  cent  per  month,  under  a 
special  agreement  to  that  effect.  The  defendant,  however, 
was  allowed  to  go  into  proof  of  the  interest  item,  and  the 
Court  has  found  that  as  two  thousand  one  hundred  and  twa 
dollars  and  forty-foiir  cents,  parcel  thereof,  the  interest  was 
cast  upon  the  amount  due  for  service,  and  in  the  absence  of 
any  contract,  either  written  or  verbal;  and,  it  may  be  added 
that  the  defendant,  in  his  answer,  in  stating  the  contract  for 
interest,  limits  the  interest  to  "  advances.''  Our  purpose,  how- 
ever, is  not  to  make  any  use  here  of  the  finding  of  the  Ciouri 
on  the  question  of  interest.  For  the  purposes  of  the  argument^ 
at  this  point  it  may  be  assumed  that  the  finding  was  a  false 
finding,  and  that  the  nine  thousand  four  hundred  and  nineteen 
dollars  and  four  cents  was  lawfully  diie,  as  interest  on  the  prin- 
cipal claims,  at  the  time  the  note  was  executed;  «nd  that  Bur- 
ton &  McCarty  had  reference  to  that  item  in  settlmg,  in  their 
o^^n  minds,  the  amount  of  the  judgment  to*  be  confessed. 
Still,  these  facts  cannot  be  considered  in  the  defendants'  favor, 
for  the  reason  that  they  contradict  the  terms  of  the  confession 
and  demonstrate  a  fraud,  consisting  at  once  in  a  suppression 
of  the  truth,  and  in  a  suggestion  of  what  was  manifestly  false. 
In  stating  that  Burton  &  McCarty  were  indebted  to  0.  H.  Bur- 
ton in  the  sum  of  twentj'-seven  diousand  dollars  for  ''  services 
and  advances,"  a  ''suggestion"  was  made  which  all  the 
answers  show  to  have  been  false,  for  they  all  aver  that  when 
the  note  was  given  there  was  only  eighteen  thousand  one  hun- 
dred and  twenty-six  dollars  and  seventy-seven  cents  due  on  the 
grounds  named  in  the  statement;  and  though  twenty-seven 
thousand  five  hundred  and  forty-five  doUars  and  eighty-one 
cents  may  have  been  due  at  the  giving  of  the  note,  still,  by 
the  answers,  there  was  a  suppression  of  the  truth  also ;  for  the 
confession,  by  l3ie  hypothesis,  disclosed  less  than  two  Ihirda 
of  the  true  basis  of  the  indebtedness;  thereby  putting  C.  H. 
Burton  in  a  position  to  bring  an  action  for  the  non-perfomb 
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ance  of  the  interest  odntracC  alleged^  Tmembarrasaed  by  the 
judgment.  A  judgment  hj,  conf easion  merges  no  claim  of  the 
creditor,  except  such  as  are  included  in  it  by  some  form  of 
direct  statement;  and  interest  is  neither  a  ''service^'  nor  '^ ad- 
vance." The  cases  of  Richards  v.  McMiUan,  and  of  Cordier 
y.  Schloss  have  no  bearing  upon  the  point  which  we  are  now 
considering.  In  each  of  those  cases  the  statement  was  de- 
fective, because  it  was  too  general ;  and  the  judgments  were  held 
to  be  fraudulent  prima  facie  for  that  reason;  and  it  was  fur- 
ther considered  that  the  party  might  supply  the  omitted  de- 
tails by  testimony  to  be  produced  at  the  triaL  The  point  ad- 
judged is,  that  particular  facts  lying  within  the  scope  of  the 
general  terms  used  in  a  confession,  may  be  brought  forward 
by  averment.  If  the  confession  states  a  "promissory  note," 
(implying  a  consideration),  or  "services"  or  "advances,"  or 
jboth,  as  the  source  or  ground  of  indebtedness,  the  creditor, 
always  keeping  within  the  limits  of  the  terms  used,  may  prove 
all  matters  explanatory.  Beyond  this  he  cannot  go.  To  allow 
lum  to  go  further,  and  prove  a  claim  which  the  statement 
not  only  does  not  include,  but  excludes  by  necessary  intend- 
ment, would  be  to  allow  him  to  prove  his  judgment  to  be 
"virtuous"  (6  OaL  421)  by  proving  it  to  be  false;  and  to 
this  solecism,  we  may  add,  that  such  license  of  proof  would 
violate  every  rule  of  evidence  applicable  to  the  question,  and 
invite  a  perpetration  of  the  very  frauds  against  which  the 
statute  was  intended  to  guard. 

Second  —  As  to  the  judgment  confessed  in  favor  of  SpiUman* 
For  reasons  kindred  to  those  already  stated,  we  cannot  set 
aside  the  findings  of  the  Court  in  their  bearings  upon  this 
judgment,  on  the  ground  that  they  are  not  supported  by  the 
evidence.  It  is  true  there  was  no  lack  of  positive  testimony 
in  favor  of  its  integrity,  but  the  Court  below  evidently  more 
than  doubted  its  truth  in  view  of  the  logic  of  the  events  proved. 
As  to  the  legal  effecta  of  the  facts  found  there  can  be  no 
question. 

It  is  urged  that  the  Court  examined  the  account  of  Spill- 
man  in  the  books  of  Burton  &  McCarty  after  the  case  was 


238  MoMiNN  i;.  O'Cokkob.  [Sup.  CL 


OpliitoB  «C  th«  Coort 


submitted,  the  books  not  having  been  given  in  evidence.  Were 
this  imputation  true  as  fact>  no  advantage  could  be  taken  of 
it  on  this  appeal,  however  Spillman  may  have' been  prejudiced 
by  it,  and  for  the  reason  that  the  "irregularity"  (Practice 
Act,  Sec.  193)  is  not  stated  in  the  record  as  one  of  the  grounds 
upon  which  the  motion  for  a  new  trial  would  be  madei. 
But  it  is  established,  both  by  the  statement  and  by  a  special 
certificate  of  the  Judge,  that  the  books  were  in  evi- 
dence  in  fact;  and  as  to  the  newly  discovered  evidence  the 
affidavits  disclose  nothing  new  except  the  mistake  of  defend* 
ants'  counsel  in  supposing  the  books  were  not  put  in  evidence 
at  the  trial. 

Mr.  Justice  Sawyxb  expressed  no  opinion* 


JTAMES  B.  MoMINN  v.  MOSES  O'CONNOR,  RICHARD 
P.  RTAK,  AND  JANE  HOGAN. 

ACKHOWLaDGMm*  OF  ▲  Dun). — ^^A  eonsalftr  agtnt  of  tb»  TTnlted  StatM  te  a 
foreign  port,  on  tho  15Ui  of  Jannarj,  1869,  or  prior  thereto,  was  not  es> 
powered  to  take  and  certify  the  acknowledgment  of  the  ezecntion  of  a  dead 
conyeylnf^  real  estate  in  this  State. 

CfeBTincATa  OF  AcxNowLBDOMBMT  OF  DnoD.— A  eerttflcate  Of  the  acknowledg- 
ment of  the  execution  of  a  deed  iM  defectlTO  if  it  does  not  state  that  the 
person  making  the  acknowledgment  is  known  to  the  officer,  or  proved  to  him 
to  be  the  person  described  in  and  who  executed  the  same. 

CaifcriFZED  Copna  of  Dbids  as  Btidbncb. —  Copies  of  deeds  dnly  died  for 
record  In  the  Recorder's  office  of  the  proper  eonnty,  or  which,  after  havliic 
been  duly  filed  for  record,  hsTC  been  recorded  In  the  proper  book  of  records, 
are  admissible  in  evidence  in  all  Conrto  and  in  all  actions  and  proceedings 
with  the  like  effect  as  the  originals  could  be  if  produced,  upon  proof  of  ths 
loss  of  the 'originals,  or  that  they  are  not  in  the  power  of  the  party  offertng 
the  copies. 

DssDS  DULY  Rbcobdbd. —  Dseds  not  properly  acknowledged  or  proved,  but 
filed  for  record  or  recorded  in  ths  proper  book  of  the  proper  county,  are  not 
duly  filed  for  record  or  duly  recorded. 

CiBTiFiED  Copt  of  Rbcordsd  Dbsd  mot  ddlt  AcKNOWLnxno  as  Byidbncs.— > 
A  certified  copy  of  a  deed  filed  for  record,  or  recorded  in  ths  proper  book  of 
records  prior  to  the  Act  of  April  80,  1860,  but  which  was  not  acknowledged 
or  proved  as  required  by  law,  id  not  admissible  in  evidenee  without  proof 
being  first  made  that  the  original  deed  wss  genuine,  and  was,  in  truth,  ex- 
ecuted by  the  grantor  or  grantors  therein  nsmed. 

!>■■>     MOT     DULT     ACKMOWUEDOBD,     EiXMCXJTmD    AMD    WlTBraSSH>     XM     A     WOKUlOm 

CouMTBT. —  Where  a  deed  not  properly  acknowledged  Is  executed  and  wl^ 
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BcsMd  hf  a  nibacrlbhis  wltneai  In  a  foreign  eonntry,  proof  that  It  wnM  ex- 
eented  by  the  grastor  la  Bafflclent  to  entitle  it  to  be  received  In  evidence 
without  prodticlDff  the  atteatlng  witness,  or  accounting  for  bla  absence,  or 
proving  bia  handwriting. 

BvinnNCB  of  Txtub  acquibbd  pbkdixo  Iatioatiox.— If  the  defendant  in  an 
action  to  recover  possession  of  real  estate  has  acqnlred  title  to  the  demanded 
premises  pending  the  litigation,  evidence  of  this  fact  cannot  be  introduced, 
nnlesa  It  la  pleaded  aa  a  defense  in  a  anpplemental  answer. 

CnrmcATs  of  PuncHAsn  am  Bvidbncv. —  A  cartlflcate  vt  parehaae  of  real 
estate,  executed  by  a  Sheriff  on  a  sale  made  by  virtne  of  an  execution  issnad 
on  a  Judgment,  la  Incompetent  as  evidence  to  esUblish  any  right,  either  legal 
or  equitable,  to  the  poiaeaslon  of  the  premises  therein  described. 

DiscBSTioy  or  Coust  ix  allowino  AKBNimmTSd — If  the  defendant  in  an 
action  to  recover  possession  of  real  estate  has  acquired  title  to  the  demanded 
premises  p«ndlng  litigation,  and  has  not  pleaded  snch  title  In  a  supplemental 
asswer,  and  for  that  reason  bis  evidence  of  such  title  Is  excluded  by  the 
Court,  it  Is  not  an  abuse  of  the  discretion  of  the  Oonrt  to  deny  his  appU- 
cation  made  during  the  trial,  to  be  allowed  to  amend  bis  anawer  so  as  to 
obviate  the  objection. 

Appkat^  from  the  District  Court^  Twelfth  Judicial  District, 
City  and  Coimty  of  San  Francisco. 

The  facts  are  stuted  in  thi9  opinion  of  the  Oonrt 

John  W.  Dwinelle,  J.  McM.  Shafier,  and  Edmond  L.  Ooold, 
for  Appellants,  confined  their  argument  to  the  question  whether 
the  Court  erred  in  excluding  the  judgment  roll  and  proceedings 
in  the  District  Court  of  the  Twelfth  Judicial  District,  in  the 
case  of  Oleason  v.  Maume  and  others. 

Edward  Tompkins,  also  for  Appellants. 

L  The  certified  copy  of  deed  from  Maume  to  Dundon,  under 
which  plaintiff  made  title,  was  improperly  admitted  in  evidence, 
because — 

1.  The  original  was  not  shown  not  to  be  in  possession  of 
plaintiff,  nor  was  it  in  any  manner  accounted  for. 

2.  The  original,  if  it  had  been  produced,  could  not  have  been 
admitted  in  evidence,  because — 

3.  The  officer  does  not  certify  that  the  person  making  the 
acknowledgment  was  either  known  or  proven  to  him  to  be 
either  Matthew  Maume  or  Matthew  Waldron  Maume.  He 
was,  therefore,  wholly  unidentified,  and  there  is  no  guaranty 
whatever  that  the  real  Matthew  Maume  ever  saw,  and  mudi 
lees  executed  the  pretended  deed. 
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4.  The  officer  who  made  thp  certificate  had  no  power  to  take 
the  acknowledgment.  A  "  Consular  Agent "  is  not  one  of  those 
authorized  hy  our  statute  to  take  acknowledgments  He  is  not 
a  consul,  vice  consul^  or  even  a  deputy  consul  He  is  a  local 
agent^  appointed  hj  the  consul  to  discharge  certain  specific 
duties,  and  having  no  general  powers.  But  if  this  was  other- 
wise, yet  a  consul  has  no  power  to  depute  a  special  authority 
given  to  him  by  statute,  and  that  does  not  itself  authorize  him 
thus  to  delegate  it 

There  was  also  a  subscribing  witness,  "  P.  Lynch,"  and  his 
signature  was  not  proven  or  accounted  for  in  any  manner.  Had 
the  deed  itself  been  produced,  it  could  only  have  been  omitted 
after  both  were  proven.  It  will  not  be  pretended  that  the  copy 
was  better  than  the  original  would  have  been!  If  so,  then  a 
party  unable  to  prove  his  deed  has  only  to  lose  it,  get  a  certified 
copy,  and  avoid  the  difficulty. 

It  will  not  be  pretended  that  the  original  could  have  been 
read  until  the  signatures  of  the  gitoitor  and  the  witness  were 
both  proven. 

n.  The  tax  deed  to  Eyan  was  improperly  excluded.  The 
only  objection  was,  that  it  had  not  been  set  up  by  supple- 
mental answer,  and  the  right  under  it  had  accrued  sufaseqtieiit 
to  the  commencement  of  this  action.  It  was  not  necessary 
to  set  it  up  at  alL  It  proved  (as  it  was  not  objected  to  for 
insufficiency,  or  on  any  other  ground  than  that  it  was  after 
the  commencement  of  this  action)  that  another  party  was  the 
owner  of  a  part  of  the  lot  at  the  time  of  the  trial.  The  stat- 
ute provides  for  the  case  where  the  plaintiff's  title  has  termi- 
nated after  the  suit  is  commenced,  and  directs  that  the  judgment 
shall  be  according  to  the  fact 

Here  the  plaintiff  recovered  by  this  decision  of  the  Courts 
the  whole  lot,  and  damages  for  its  detention;  when  evidence,  the 
validity  of  which  was  not  questioned,  was  offered,  that  proved 
that  as  to  a  part,  his  title  had  terminated,  and  he  had  no  right 
to  its  possession.  If  there  could  be  any  doubt  as  to  its  admie* 
fiibility  on  the  first  ground,  there  can  be  none  as  to  defendants.' 
right  to  put  it  in  evidence  in  reduction  of  damages.     He  would 
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jet  be  liable  to  Ejan  for  the  use  of  his  part  of  the  lot,  and 
thus  would  be  compelled  to  paj  for  it  twice.  (See  particu- 
larly Twtin  V.  Faughi,  28  CaL  237;  Moore  r.  Tice,  22  CaL 
613.) 

0.  F.AW.L.  Shourp,  for  Beepondent 

The  statute  of  I860,  (p.  858,)  provides  ^  that  instruments 
embraced  in  section  one  of  the  Act,  maj  be  read  in  evidence, 
undex.  the  same  circumstances  and  rules  as  are  now  or  maj 
be  hereafter  provided  by  law  for  using  copies  of  instruments 
duly  executed  and  recorded ;  provided,  that  proof  shall  be  first 
made  that  the  instruments,  copies  of  which  it  is  proposed  to  use^ 
were  genuine  instruments,  and  were  in  truth  ezecuied  by  the 
grantor  or  grantors  therein  named.'' 

The  existence  and  genuineness  of  the  original  was  conclu- 
sively established. 

No  objection  was  taken  thai  fhe  existence  of  original  tpae  not 
proven  by  the  best  evidence,  that  iByby  {he  subscribing  witness* 
Hence^  such  an  objection  cannot  be  taken  for  the  first  time  in 
this  Court.    {Doe  v.  J^oss^  8  DowL  889.) 

The  statute  does  not  require  such  proof,  and  the  construc- 
tion sought  to  be  placed  upcm  it  would  take  all  force  from  the 
statute,  because  the  proof  insisted  upon  would  prove  the  in- 
strument without  the  aid  of  the  statute. 

It  was  absurd  to  contend  that  proof  must  be  offered  as  to  the 
signature  of  the  subscribing  witness,  on  the  introduction  of  a 
certified  copy.     (Jackson  v.  Vail,  7  Wend.  125.) 

This  Court  has  dispensed  with  proof  of  the  subscribing  wit- 
ness, even  when  original  is  introduced.  It  requires  only  proof 
of  the  signature  of  the  '*paaiy  to  be  charged,'*  which  is  the  sensi- 
ble  rule.    {Hwrlhurt  v.  Jones,  25  CaL  225.) 

Again:  The  deed  was  executed  out  of  the  jurisdiction  of  the 
Court — beyond  seas.  Both  the  grantor,  grantee,  and  subscrib- 
ing witness,  were  at  the  time  of  trial  in  Ireland,  which,  in  it- 
self, dispensed  with  all  other  proof  even  at  common  Idur.  (1 
Green,  on  Ev.,  §  572.) 

VOL.  XXVII.— 16 
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The  certified  copy  was  also  admissible,  independent  of  the 
statute  of  1860,  under  Mott  v.  Smith,  16  CaL  552. 

The  tax  deed  offered  by  appellants  was  properly  ruled  out, 
because  it  was  not  pleaded.     {Hastings  v.  McKinley,  1  E.  D. . 
Smith,  273.) 

By  the  Court,  Oubbbt,  J. 

Ejectment  for  one  hundred  vara  lot  Number  Three  Hundred 
and  Nine,  in  the  City  of  San  Francisco.  Both  parties  ^claim 
the  property  as  derived  from  one  Mathew  Maume,  the  com- 
mon source  of  title.  The  plaintiff  claims  under  a  deed  from 
Maume  to  one  Michael  Dundon,  dated  January  15,  1859,  and 
a  deed  from  Dundon  to  himself,  dated  May  10,  1861.  The 
defendants  claim  through  a  Sheriff's  deed  bearing  date  the  11th 
of  Jime,  1861,  made  in  pursuance  of  a  sale  under  an  execution 
issued  upon  a  judgment  in  favor  of  one  Timothy  Gleason 
against  said  Maume,  rendered  on  the  27th  of  October,  1860. 

The  plaintiff  at  the  trial  offered  in  evidence  a  certified  copy 
of  the  deed  from  Maume  to  Dundon.  But  to  lay  a  proper 
foundation  for  admitting  in  evidence  a  copy  of  the  deed  under 
the  second  section  of  the  Act  supplementary  to  the  Act  con- 
cerning conveyances,  passed  April  30,  1860  (Laiys  1860,  page 
357,)  the  plaintiff  proved  by  a  witness  that  he  had  seen  a  deed 
in  the  hands  of  Dundon  which  was  executed  by  Maume,  of 
which  the  certified  document  offered  in  evidence  was  a  copy. 
The  defendant  objected  to  the  introduction  of  the  same  in  evi- 
dence, on  the  ground  that  the  certificate  of  acknowledgment 
of  the  deed  was  not  by  an  officer  authorized  by  law  to  make 
it,  and  also  that  the  certificate  was  in  form  and  substance  in- 
sufficient 

The  acknowledgment  purported  to  have  been  made  befoxe^ 
and  certified  by  Michael  R.  Ryan,  styling  himself  '^  Consular 
Agent  of  the  United  States  for  the  port  and  district  of  LLm* 
erick."  When  this  was  done  a  Consular  Agent  was  not  an 
officer  empowered  by  the  statute,  concerning  conveyanceF,  to 
take  and  certify  the  acknowledgment  of  the  execution  of  a 
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deed  conveying  real  estate,  and  therefore  this  certificate  wae 
ineffectual  as  evidence.  Besides  this,  it  was  radically  def ec- 
tive,  as  it  failed  to  show  that  Maume  was  known  to  the  officer 
or  proved  to  him  to  be  the  person  described  in  or  who  exeeuted 
the  conveyance.  Bnt^  notwithstanding  the  insufficiency  of  the 
acknowledgment,  the  deed  was  recorded  in  one  of  the  books 
of  record  of  deeds  in  the  county  in  which  the  lot  is  situate, 
on  the  20th  day  of  November,  1859. 

The  first  section  of  the  Act  of  1860  provided  that  all  instru- 
ments of  writing  which  were  then  copied  into  the  proper  books 
of  record  of  the  office  of  County  Becorder  of  the  several  coun- 
ties of  this  State  should  thereafter  be  deemed  to  impart  to  sub- 
sequent purchasers  and  incumbrancers,  and  all  other  persons 
notice  of  all  deeds,  etc,  to  the  extent  that  the  same  were  then 
recorded,  cc'pied  or  noted  in  such  books  of  record,  notwith* 
standing  any  defect,  onussion  or  informality  existing  in  the 
execution,  acknowledgment,  certificate  of  acknowledgment^ 
recording  or  certificate  of  recording  the  same. 

The  second  section  of  the  same  Act  declared  that  duly  car- 
ded copies  of  such  instruments  might  be  read  in  evidence 
mder  the  same  circumstances  and  rules  as  then  were,  or  there- 
ifter  might  be  provided  by  law  for  using  copies  of  instruments 
duly  executed  and  recorded;  provided  that  proof  shonld  be 
made  in  the  first  instance  that  the  instruments,  copies  of  which 
ihould  be  offered  in  evidence,  were  genuine  instruments^  and 
ivere  in  truth  executed  by  the  grantor  or  grantors  therein 
inamed. 

Since  this  Act  became  the  law  of  the  State,  is  has  so  remained. 
It  here  becomes  important  to  know  under  what  circumstances 
and  rules  of  law  copies  of  deeds  duly  executed  and  recorded 
could  be  used  as  evidence  when  this  action  was  tried. 

The  thirtieth  section  of  the  Act  concerning  conveyances, 
passed  in  1850  (Laws  1850,  p.  252,)  provided  that  a  deed  of 
coi;veyance  of  real  estate  duly  acknowledged  or  proved,  cer- 
tified and  recorded  in  the  manner  prescribed  in  that  Act,  might 
bo  proved  by  producing  in  evidence  the  record  thereof,  or  the 
transcript  of  such  record  certified  by  the  Recorder  under  the 
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seal  of  his  office;  provided,  it  should  first  be  shown  to  the 
Court  that  such  deed  was  lost  or  not  within  die  power  of  the 
party  wishing  to  use  it 

Under  the  Act  here  ref  enred  to,  it  was  incumbent  on  a  party 
who  resorted  to  proof  of  a  deed  by  producing  a  copy  of  it  cer- 
tified as  prescribed,  to  establish  the  fact  that  the  deed  itself 
was  lost  or  beyond  his  control,  before  he  could  avail  himself 
of  the  use  of  a  copy.  In  1851  the  Act  concerning  County 
Becorders  was  enacted,  the  twenty*first  section  of  which  reads 
as  follows:  **  Copies  of  all  papers  duly  filed  in  the  Recorder's 
office,  and  transcripts  from  the  books  of  records  kept  therein, 
certified  by  the  Recorder  to  be  full,  true  and  perfect  copies  or 
transcripts,  shall  be  received  in  all  Courts,  and  in  all  actions 
and  proceedings  with  the  like  effect  as  the  original  instruments, 
papers  and  notices  recorded  or  filed,  could  be  if  produced.'' 

This  provision  of  the  Act  of  1851,  gave  to  a  certified  copy 
of  a  deed  duly  filed  in  the  Recorder's  office,  or  which  being  so 
filed  was  duly  recorded  the  like  effect  as  evidence  as  the  orig- 
inal of  which  it  was  a  copy.  The  certified  copy  of  a  duly  filed 
and  recorded  deed  was  proof  of  the  execution  of  the  deed, 
because  the  execution  of  it  by  the  grantor  necessarily  had  to 
exist  as  a  condition  precedent  to  its  becoming  duly  filed  in  the 
Recorder's  a&ce,  or  to  its  beccHning  duly  recorded.  Then 
when,  after  the  passage  of  this  Act,  a  copy  of  a  deed,  duly 
filed  and  recorded,  might  be  given  in  evidence  in  an  action  in 
a  Court  of  justice^  it  became  of  equal  probative  force  as  the 
original  deed  would  have  been,  had  it  been  produced  and  its 
execution  proved,  and  then  given  in  evidence.  {PatveU's  Heirs 
V.  Eendrichs,  3  CaL  480.) 

The  deed  from  Maume  to  Dundon,  as  found  copied  in  the 
book  of  records,  was  not  duly  filed  for  record  nor  duly  rscorded, 
because  it  was  not  acknowledged  or  proved  so  as  to  entitle  it 
to  be  filed  and  recorded,  and  therefore  a  certified  copy  of  the 
deed  as  it  stood  recorded  did  not  prove  the  genuineness  and 
due  execution  of  the  deed  itself;  and  hence  it  was  necessary, 
in  order  to  make  the  certified  copy  evidence,  to  prove  the 
existence  of  the  original  deed,  and  that  it  was  executed  by  the 
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person  purporting  in '  tBe  oppj  thereof  to  be  the  grantor. 
For  this  purpose  evidence  was  introduced  of  the  execution 
by  Mathew  Maume  of  the  deed  of  whidi  the  certified  copy 
obtained  from  the  Becorder  was  giyen  in  evidence.  No  objeo* 
tion  seems  to  have  been  made  to  this  species  of  evidence  on 
the  ground  that  the  plaintiff  had  not  shown  to  the  Oourt  that 
the  original  was  lost  or  not  within  his  power;  and  if  such  an 
objection  had  been  made,  we  do  not  see  how  it  could  have 
prevailed  without  disregarding  the  twenty-first  section  of  tha 
Act  of  1851,  provided  the  deed  in  question,  with  the  oertifi* 
eate  of  the  Consular  Agent,  is  to  be  deemed  of  a  character 
falling  within  the  purview  of  the  Act  of  1860;  and  that  it 
was  and  is  of  such  character  we  must  hold  in  the  affirmative 
upon  the  construction  of  that  Act  by  this  Oourt  in  the  cases 
of  WaUace  v.  Moody,  26  CaL  887,  and  Landers  v.  BoUm,  SO 
Oal.  393. 

Another  objection  was  made  to  the  introduction  of  thia  topj 
of  the  deed,  which  was  that  as  from  the  copy  produced,  ibe 
deed  purported  to  have  been  executed  in  the  presence  of  an 
attesting  witness,  it  was  not  competent  to  prove  its  execution 
otherwise  than  by  him. 

The  deed  was  executed  in  Ireland,  and  the  presumption  is 
that  the  subscribing  witness  resided  and  remained  there,  and 
being  a  resident  of  a  foreign  country  at  the  time  of  the  trial, 
it  was  competent  to  prove  the  execution  of  the  deed  without 
producing  the  attesting  witness,  or  otherwise  accounting  for 
his  absence  beyond  the  jurisdiction  of  the  Court.  But  it  is 
insisted  on  the  part  of  the  defendants  that  the  handwriting 
of  the  attesting  witness  to  the  absent  deed  should  have  been 
proved  before  admitting  the  certified  copy  in  evidence.  The 
questions  of  law  herein  involved  have  been  fully  considered* 
in  the  case  of  Landers  and  Wife  v.  BoUcn,  26  Cal.  893,  and 
to  that  case  and  the  authorities  therein  cited,  we  refer  in  jnati- 
fication  of  .the  ruling  of  the  Court  below. 

The  plaintiff  having  established  a'  ease  which  entitled  kinii 
to  recover  the  demanded  premises,  the  defendants  offered  ito 
show  that  one  of  the  defendants  had  acquired  title  thereto  bj 
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a  deed  bearing  date  on  the  11th  of  Jime,  1861,  throu^  a 
judgment  obtained  by  Ximothy  Gleason,  on  the  27th  of  Octo- 
ber,  I860,  against  Mathew  Maume,  in  an  action  commenced 
in  the  District  Court  of  the  Twelfth  Judicial  District,  in  and 
for  the  City  and  County  of  San  Francisco,  on  the  2d  day  of 
November,  1859;  and  for  this  purpose  the  defendants  pro- 
posed and  offered  to  produce  in  evidence  the  judgment  roll 
and  all  the  proceedings  in  the  case  of  Gleason,  plaintiff,  against 
Mathew  Maume  and  others,  defendants,  and  the  deed  of  the 
11th  of  June,  1861.  The  plaintiff  objected  to  the  evidenoe 
so  offered  on  the  ground  that  the  record  in  that  case  showed 
that  the  Court  acquired  no  jurisdiction  of  the  person  of  the 
defendant,  Mathew  Mamne^  and  the  objection  was  sustained. 

The  defendants'  counsel  have  directed  their  argument  very 
fully  to  the  point  that  the  Court  below  erred  in  excluding  the 
evidence  so  offered,  and  on  the  side  of  the  plaintiff  the  ques- 
tions involved  in  this  point  made  oil  the  part  of  the  defend- 
ants, have  been  elaborately  discussed*  We  have  examined 
this  jurisdictional  objection  interposed  by  the  plaintiff,  and 
regard  it  as  well  founded.  The  same  question  exists  in  the 
case  of  McMinn  v.  Whelan  and  O^Connor,  post,  300,  and  to  our 
opinion  in  that  case  we  refer  for  the  reasons  for  our  determina^ 
tion  respecting  the  judgment  in  the  case  of  tilsason  v.  Maume. 

For  the  purpose  of  showing  that  as  to  a  portion  of  the 
demanded  premises  the  titte  had  passed  to  one  of  the  defend- 
ants since  the  action  was  commenced,  the  defendants  offered 
in  evidence  a  tax  deed  executed  on  the  19th  day  of  July, 
1862,  by  the  Tax  Collector,  to  the  defendant,  R.  F.  Byan. 
This  evidence  was  objected  to  by  the  plaintiff,  on  the  ground 
that  it  could  not  be  given  in  evidence  without  pleading  it  by 
supplemental  answer,  and  the  objection  seems  to  have  been 
sustained,  though  the  record  is  somewhat  ambiguous  on  the 
point,  and  to  this  ruling  the  defendants  excepted. 

The  two  hundred  and  fifty-sixth  section  of  the  Practice  Act 
provides  that  "  in  an  action  for  the  recovery  of  real  property, 
where  the  plaintiff  shows  a  right  to  recover  at  the  time  llie  action 
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was  commenced,  but  it  appears  that  his  right  has  terminated 
during  the  pendencT*  of  the  action,  the  verdict  and  judgment 
shall  be  according  to  the  fact;  and  the  plaintiff  may  recover 
damages  for  withholding  the  property.'*  The  plaintifPs  right 
to  recover  a  specific  portion  of  the  property,  the  defendants 
proposed  to  controvert  by  matters  arising  after  the  commence- 
ment of  the  action  and  two  months  before  the  trial.  The  fact 
proposed  to  be  proved  by  the  tax  deed  was  affirmative  matter 
and  should  have  been  set  up  by  a  supplemental  answer,  and 
then  the  plaintiff  would  have  been  apprised  of  what  he  would 
in  such  event  have  been  required  to  meet.  Facts  which  occur 
subsequent  to  filing  an  answer  materially  affecting  the  rights 
of  the  respective  parties  to  the  advantage  of  the  defendant,  and 
which  if  in  erndenoe  would  necessarily  change  the  result 
to  the  detriment  of  the  plaintiff,  should  be  embodied  in  a  sup- 
plemental answer  to  authorize  evidence  of  them  without  the 
plaintiff's  consent  (Van  Maren  v.  Johnson,  16  Cal.  311,) 
Whether  the  tax  deed  would  have  constituted  evidence  of  a 
transfer  of  any  portion  of  the  premises  to  the  grantee  therein 
named  it  is  not  necoooaiy  to  decide  in  this  case.  It  is  enough 
that  it  was  objected  to  at  the  threshold  for  the  reason  assigned. 
Its  exclusion  by  the  Court,  lAdA  we  hold  to  have  been  cor- 
rect, also  excludes  the  quMtkn  as  to  its  validity  from  consid- 
eration. 

The  defendants  also  offered  in  evidence  a  judgment  of  a 
Justice's  Court,  obtained  by  Qeorge  E.  Worn  against  Michael 
Dundon  and  others,  and  proposed,  further,  to  prove  that 
an  execution  was  issued  on  this  judgment  and  that  a  sale  was 
made  thereunder  of  Dundon's  interest  in  the  premises,  and 
that  the  defendants  had  become  the  assignees  of  the  certificate 
issued  to  the  purchaser  at  smch  sale.  The  plaintiff  objected  that 
the  proposed  evidence  should  have  been  pleaded  as  an 
equitable  defense,  and  the  Court  sustained  the  objection.  It 
does  not  appear,  by  the  offer  or  otherwise,  when  the  sale  under 
this  judgment  was  made.  If  the  time  for  redemption  had  not 
expired,  the  evidence  was  wholly  incompetent  to  establish 
any  right  in  the  defendants,  either  legal  or  equitable,  to  the 
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possession  of  the  premises.  If  the  time  for  redemption  had 
passed^  the  defendants  should  have  obtained  their  deed  to 
which  they  would  have  been  entitled,  and  then  interposed 
their  new  defense  by  a  supplemental  answer*  There  caa 
be  no  doubt  of  the  correctness  of  the  decision  of  the  Oonrt  in 
excluding  the  evidence  which  the  defendants  thus  proposed  to 
give. 

The  defendants  allege  that  the  Court  erred  in  refusing  to 
postpone  the  trial  of  their  cause  upon  the  motion  and  affidavits 
in  support  of  it>  and  also  in  refusing  their  application  to 
be  allowed  to  amend  their  answer  so  as  to  obviate  the  objec- 
tions interposed  by  the  plaintiff  to  the  evidence  offered  by  the 
defendants  and  ezdnded  by  the  Court  Matters  of  this  kind 
rest  very  much  in  the  discretion  of  the  Court,  which  should 
be  exercised  for  the  promotion  of  just  ends,  and  in  the 
case  before  ns  we  are  of  opinion  this  discretion  was  pn^erly 
exercised. 

Judgment  aflinne^ 

Hr«  Chief  Jnitiee  Saudxbsoh  expressed  no  opinion. 


J.  G.  DOLL  V.  JOHN  ANDERSON. 

Waitm  or  JumT. —  A  foLrj  maj  be  WAlT«d  bj  fh«  iMtrttes  bj  n  tellnre  In  flle 
with  the  clerk,  at  leaet  elz  dajs  before  the  eommencement  of  the  term  at 
which  the  action  maj  be  tried,  a  notice  that  a  Jurj  will  be  required. 

BittBT  or  OouBT  TO  acBftiT  laauv  or  Fact  to  a  Jubt. —  The  Court  haa  a 
right  to  direct  an  laeae  of  fact  to  be  tried  by  a  Jury,  DOtwlthstandliig  the 
partiea  haye  walred  the  aame  bjr  a  failure  to  ffiye  notice  at  leaat  alz  da/s 
before  the  commencement  of  the  term  that  one  will  be  required. 

▲  CoifTBACT  AasiONABLB. —  A  coutract  where  the  owner  of  a  ttalllon  leaaes 
him  for  a  leaaon  for  a  sum  of  monej  agreed  on,  and  reaerTes  the  rli^t  to 
hare  the  horae  cover  nine  mares  during  the  leason.  Is  assignable,  and  the 
assignee,  who  la  also  the  purchaser  of  the  horae  from  the  owner  la  entitled, 
to  all  the  beneflta  arising  out  of  the  contract. 

S&MB. —  Before  the  assignee  of  such  contract  is  entitled  to  the  benefit  of  the 
aame  he  must  give  notice  to  the  lessee  that  be  has  purchased  tiie  same. 

Warn  PBBsuMPTioif  OP  Law  la  that  thb  Bttdbncb  Wasbantid  thb  yiaDicT. 
-«If  the  jury  In  their  Terdiet  necessarilj  pass  on  a  material  question  of 
fMt*  the  appellate  Court  will  not  rcTerae  the  judgment  on  tha  ground  that 
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there  wm  oo  erfilence  to  wemnt  tbe  Terdlet,  nnlen  a  motion  le  made  for  a 
new  trlaU  and  a  atatement  made  wUcb  ahowa  that  bo  OTidence  waa  Intro- 
duced to  prove  the  fact  The  preaomption  of  the  law  la  that  there  waa 
erldeDce  to  austaln  erery  material  fact  fonnd  by  the  Jury. 
OWM  or  pmoDuciHO  TnaniioifT  oh  Tsuim— The  aaalgnee  of  a  eentraet  who 
clalma  under  It  may  Introdace  It  in  OTldence  before  gltlng  proof  that  the 
oppoaite  party  had  notice  of  ita  aaaignment. 

Appxal  from  the  District  Court,  Second  Judicial  District, 
Tehama  County. 

John  P.  Welah  was  the  ovmer  of  a  stallion,  and  o^  the  18th 
day  of  February,  1862,  he  contracted  in  writing  with  the 
plaintiff,  to  deliver  him  the  horse  for  one  year  from  that  date. 
The  defendant  was  to  pay  him  one  thousand  dollars  for  the 
use  of  the  horse  for  the  year,  and  Welsh  reserved  the  right  to 
have  the  horse  cover  ten  mares,  to  be  brought  to  such  place 
as  the  plaintiff  might  stand  him  in  the  State  of  California; 
provided,  that  no  mares  in  Tehama  County,  or  any  county 
adjoining  thereto,  other  than  those  owned  by  Welsh,  should 
be  included  in  the  number.  Plaintiff  had  the  privilege  of 
keeping  the  hoirse  two  years-  at  the  same  rate. 

On  the  6th  day  of  September,  1862,  Welsh  sold  the  stallion 
to  defendant,  and  assigned  to  him  the  contract  Afterwards, 
plaintiff  elected  to  keep  the  horse  for  another  year. 

The  defendant  had  nine  mares  served  by  the  horse  in  the 
season  of  1863.  Plaintiff  brought  this  action  to  recover  nine 
hundred  dollars  for  the  use  of  the  horse  in  covering  the  mares. 
Defendant  recovered  judgment,  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

George  Cadwalader,  for  Appellant 

The  Court,  as  a  matter  of  law,  erred  in  admitting  the  eon- 
tract  and  assignment  in  evidence,  without  proof  that  plaintiff 
had  notice  thereof.  It  was  said  by  Mr.  Justice  Baldwin,  in 
Jaekeon  v.  Feather  Water  Company,  14  CaL  9S:  ''The  rule  is 
that  every  error  is  prima  facie  an  injury  to  the  party  against 
whom  it  is  made,  and  it  rests  witii  die  oAer  party  clearly  to 
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show^  not  that  probably  no  hurt  was  done^  but  that  none  oould 
have  been  doneT)y  the  error/' 

Adverse  counsel  seem  to  say  in  their  brief  that  this  Court 
must  presume  there  was  evidence  showing  notice  to  Doll  of 
the  assignmeut  previous  to  the  service  of  the  mares^  and  quotes, 
in  italics,  the  certificate  of  the  judge  to  the  effect  that  both 
plaintiff  and  defendant  testified  as  to  the  question  whether 
plaintiff  had  notice. 

We  will  concede  that  the  error  would  be  cured,  if  the  state- 
ment had  said  there  was  evidence  before  the  jury  tending  to 
show  that  Doll  had  notice  of  the  assignment  before  the  mares 
were  served  —  but  there  is  nothing  of  the  kind;  the  statement 
simply  says  the  plaintiff  and  defendant  both  testified  as  to  the 
question  whether  the  defendant  had  notice  of  the  assignment. 
Now,  the  Court  will  mark  that  the  Judge  don't  say  how  they 
testified,  nor  whether  they  testified  that  plaintiff  had  notice^ 
nor  whether  the  burden  of  the  testimony  was  to  that  effect 
that  he  had  notice,  nor,  if  he  had  notice,  whether  it  was  before 
or  after  the  service  of  the  mares,  nor  whether  both  parties 
testified  alike  on  the  question,  nor  that  there  was  a  conflict  in 
the  testimony. 

Tovmsend  A  CombSj  ior  Bespcmdent 

By  the  Court,  Rhodbs,  J. 

Upon  the  calling  of  this  cause  lot  trial  the  defendant  de- 
manded a  jury,  and  the  plaintiff  objected  to  a  trial  by  a  jury 
on  the  ground  that  the  defendant  had  waived  a  jury  by  fail- 
ing to  file  a  notice  that  a  jury  would  be  required  six  days 
before  the  commencement  of  the  term.  The  Court  overruled 
the  objection  and  the  plaintiff  excepted.  That  decision  is  now 
assigned  as  error. 

It  is  provided  by  section  twenty*ihree  of  the  Act  of  1868, 
concerning  grand  and  trial  jurors,  that  '^  a  jury  shall  be  deemed 
waived  unless  the  parties,  or  one  of  them,  to  the  aetion  or 
proceeding,  shall,  at  least  six  days  before  the  eonunenoement 
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of  the  tesn  at  which  the  same  may  be  tried,  file  with  the  Clerk 
a  notice  that  a  jvaj  will  be  required,"  and  there  can  be  no  doubt 
that  a  jury  may  in  that  manner  be  waived  by  the  parties.  The 
Court,  however,  has  the  right,  notwithstanding  such  waiver,  to 
direct  an  issue  of  fact  to  be  tried  by  a  jury.  Besides  this,  it 
would  not  be  presumed  that  any  injury  had  accrued  to  the 
plaintiff  in  consequence  of  the  issues  of  fact  being  tried  by  a 
jury  instead  of  the  Court. 

The  contract  made  by  the  plaintiff  and  Welsh  was  assign- 
able, and  the  defendant,  as  the  assignee  of  the  contract  and 
the  purchaser  of  the  horse  from  Welsh,  was  entitled  to  all  the 
benefits  arising  out  of  the  contract  and  the  ownership  of  the 
horse  that  Welsh  would  have  been  entitled  to,  had  he  continued 
to  be  the  owner  of  the  horse  and  the  contract. 

The  remaining  error  assigned  by  the  plaintiff  is,  ^'  That  the 
Court  as  a  matter  of  law  erred  in  admitting  the  contract  and 
assignment  in  evidence  without  proof  that  plaintiff  had  had 
notice  thereof.''  The  appeal  is  taken  from  the  judgment,  fmd 
the  record  contains,  besides  the  judgment  roll,  a  statement  on 
appeal,  which  appears  to  have  been  settled  and  certified  as  a 
bill  of  exceptions  and  as  a  statement  on  appeal,  by  the  Judge 
of  the  District  Court.  The  statement  sets  out  the  contract 
and  its  assignment,  the  fact  that  they  were  offered  in  evidence, 
that  the  plaintiff  objected  to  their  admission  on  the  ground 
that  the  defendant  had  not  proved  notice  to  the  plaintiff  of 
the  assignment,  that  the  objection  was  overruled  and.  the  evi- 
dence admitted;  and  that  the  defendant  duly  excepted  to  the 
decision.  The  statement  contains  none  of  the  evidence  in  the 
case  except  the  contract  and  its  assignment  to  the  defendant 
and  the  bill  of  sale  of  the  horse,  by  Welsh  to  the  defendant, 
and  it  does  not  affirmatively  appear  that  all  the  evidence  in 
the  case,  or  all  that  relates  to  the  question  of  notice  of  the 
assignment  is  set  out  in  the  statement,  but  on  the  contrary  it 
appears  from  the  certificate  to  the  statement  that  evidence  was 
given  upon  that  point,  for  it  is  stated  in  the  certificate  that 
''The  plaintiff  and  defendant  both  having  been  sworn  and 
having  testified  before  the  jury  upon  the  trial  of  the  cause 
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Aid  to  the  question  whether  the  pkintiff  had  notke  of  the 
i^igmnent  of  the  contract  prior  to  the  service  of  the  inarea 
by  the  horse/'  The  defendant  in  his  answer  alleges  that  the 
|>laintiff  had  '^actual  and  full  notice''  of  the  sale  of  the  horse 
and  t!he  assignment  of  die  contract  to  the  defendant  before  the 
^^^season"  of  1868.  The  argtunent  of  the  plaintiff  shows  that 
this  is  an  allegatioti  of  a  material  fact  in  the  case.  The  ver- 
dict having  been  for  the  defendant^  the  presumption,  in  the 
absence  of  a  motion  for  a  new  trial  on  the  ground  that  such 
material  fact  in  the  ca^  had  not  been  proven,  and  of  a  state- 
ment in  some  part  of  the  record,  showing  that  no  material  evi- 
dence was  introduced  t6  prove  the  fact,  is  that  Ae  fact  waa 
sufficiently  proven  before  the  juiy  to  warrant  their  verdict 
The  objection  of  the  plaintiff  to  tiie  introduction  in  evidence 
of  the  contract  and  assignment  on  the  ground  stated,  does  not 
^how  whether  any  evidence  of  notice  to  the  plaintiff  bad  then 
be^  introduced,  and  certainly  it  does  not  tend  to  show  whether 
6t  not  such  -evidence  was  subsequently  given  by  either  or  both 
df  the  parties.  The  objection  amounts  in  substance  to  this  — 
that  the  defendant  should  not  have  been  petmitted  to  provB 
the  assigiiment  of  the  contract  until  af  tei^  he  had  proven  notice 
thereof  to  the  plaintiff;  that  is,  that  the  proof  of  notice  should 
precede  the  proof  of  the  fact,  of  which  notice  was  given.  The 
contract  and  its  assignment  were  admissible  in  evidence  before 
proof  of  notice  to  the  plaintiff  was  introduced;  but  if  the 
notice  was  not  proven  before  the  jury  in  some  stage  of  the 
proceedings,  then  the  important  question  discussed  by  the 
learned  counsel  for  the  plaintiff,  as  to  the  effect  of  the  absence 
of  proof  of  notice,  would  arise,  and  probably  would  be  held 
t6  be  a  material  question  in  the  plaintiff's  motion  for  a  new 
trial,  if  he  had  moved  for  a  new  trial  and  had  assigned  as  the 
cause  the  insufficiency  of  tiie  evidence  in  that  respect  to  jus- 
tify the  verdict  But  we  are  not  authorised  from  the  mere 
i^atement  of  the  plaintiff's  ground  of  objection  to  the  admis- 
sion of  the  contract  and  its  assignment  to  presume  that  no 
evidence  was  given  during  iSxe  trial,  of  notice  to  the  plaintiff, 
and  thereupon  to  determine  the  consequences  flowing  fnmi  the 


Jan.^  18^5.]  J^SBrs  v.  FmcB.  2fi8 


QiMQi^  •<  tM  cmt 


failure  of  the  defendant  to  ntotify  the  plaintiff  of.  the  iwlgH' 
ment  of  the  contract 
Jud^ent  affirmed. 


JOHN  B.  FRISBIE  v.  JOHN  R  PRICE. 


or  Land  as  nmmtCB. —  Id  aa  aetfam  for  dia  rtooTery  «f 
Hal  Mtate^  a  coatraet  la  wrlUag  siia^  Iv  bath  plalatUt  and  dafeadMit,  (or 
th«  tale  aad  eo&TeTanea  of  tht  laad  In  dlipate  by  plalatlff  to  deftndant,  la 
adBlaalbla  la  trfdenea  on  bebalf  of  plaintur,  (or  the  parpooa  of  proTlng  that 
defendant  oMafnad  pooMosSon  of  tha  pramlati  tram  plalntli^  and  want  In 
aader  him. 
Rttnca  TO  Qoir.—- A  landlord  eannot  maintain  an  action  to  raeoTor  pottea- 
tfon  fl<  land  from  a  tanant  at  will  wlthoot  flrat  glTlaa  him  nodoa  to  quit. 

Appeal  from  the  Difltriet  Oomrt,  Sew^th  Judicial  IKatrioti 
Solano  Comity. 

The  facta  are  stated  in  the  opinian  of  the  Cenrt* 

Jf eore  £  Laint,  for  Appellants. 

mUman  S  Wells,  for  Heapondent 

By  tfie  Conrti  SAismEBsoH,  0.  J. 

Thia  is  an  aotieii  to  reeorer  real  estate.  The  plaintiff  atera 
aeittn  and  poeaoBBion  on  the  aoeond  day  of  June,  1862^  and 
entry  and  ouster  by  the  defendants  on  the  same  da^y.  The 
complaint  is  not  Terified,  and  the  answer^  after  denying  gm- 
erally  all  the  allegations  of  the  complaint,  proceede  and  avera: 
?ir8t~That  all  the  title  w  claim  ^hich  the  pltdntiff  haa  to 
the  land  in  controversy  is  derived  from  a  pretended  Spanish 
grants  which  haa  been  rejected  and  declared  null  and  void  by 
the  Supreme  Court  of  the  United  Statea;  and  that  aadd  lan4 
is  public  land  belonging  to  the  Gcivenmient  of  the  ITnited 
States.  Second — That  the  defendant,  John  R.  Price,  has  takjsn 
up  and  holds  isaid  land  under  the  poaseecioTy  Aet  of  this  States 
and  had  dtoe  so  prior  to  the  alleged  entvy  and  ouster.  Third 
—  That  the  defendant,  Mary  £.  Pricey  is  the  wife  of  her  co- 
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defendant;  John  R  Price,  and  has  therefore  been  improperly 
joined  as  a  defendant  Fourth  —  That  plaintifPs  cause  of 
action  has  not  accrued  within  five  years^  etc 

The  trial  was  by  the  Court,  wiAout  a  jury.  The  finding;* 
and  judgment  were  for  the  plaintiff  as  against  John  R.  Price, 
and  as  to  Mary  E.  Price,  the  plaintitf  took  a  nonsuit. 

The  defendants  offered  no  evidence,  but  after  the  plaintiff 
had  closed  his  case^  moved  for  a  nonsuit,  which  wa^  denied; 
and  the  question  presented  for  our  consideration  is  whether 
the  plaintiff  was  entitled  to  recover  upon  his  testimony. 

It  appears  that  the  plaintiff  sought  to  recover  as  landlord 
and  upon  notice  to  quit;  and  to  make  out  his  case  he  offered 
in  evidence  two  instruments  in  writing,  one  signed  by  himself 
and  the  defendant  John  B.  Price,  and  the  other  by  himself  and 
Mary  E.  Price.  Both  are  contracts  for  the  sale  and  convey- 
ance of  the  land  in  question.  The  first  was  dated  on  the  20th 
day  of  February,  1856^  and  the  last  on  the  24ih  day  of  Decem- 
ber, in  the  same  year.  At  the  foot  of  the  first  appears  a  release 
by  Price  of  all  his  interest  in  the  contract,  dated  on  the  23d 
<rf  December,  being  the  day  next  preceding  that  on  which  the 
contract  with  his  wife  was  executed.  At  the  time  these  instru- 
ments were  offered,  the  counsel  for  plaintiff  stated  that  they 
were  offered  solely  for  the  purpose  of  proving  that  the  defend- 
ants obtained  possession  of  the  premises  from  the  plaintiff, 
and  went  in  under  him.  Both  instruments  contain  a  covenant 
that  the  defendants  may  enter,  possess  and  ^oy  the  premises 
until  a  breach  of  the  contract  on  their  part  Both  of  these 
instruments  were  objected  to  by  the  defendants  upon  the  ground 
that  they  were  '^irrelevant,  immaterial,  and  incompetent  tes- 
timony." The  objeetiaii  was  overruled,  and  the  defendants 
excepted. 

Both  instruments  were  certainly  relevant,  material  and  com- 
petent for  the  purpose  of  proving  that  the  defendants  received 
the  possession  from  the  plaintiff,  and,  inf erentially,  a  prior  pos- 
session in  him,  which  was  all  that  was  claimed  for  ^em.  So 
far  as  the  purposes  for  which  they  were  introduced  are  con- 
cerned, the  fact  that  Price  had  released  his  interest  in  the  firsts 
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and  the  fact  that  his  wife  had  no  capacity  in  law  to  make  the 
second,  is  of  no  consequenca  They  were,  nevertheless,  writ- 
ten admissions,  by  both  of  the  defendants,  of  the  prior  poseee- 
sion  of  the  plaintiff,  and  that  Hiey  obtained  their  possession 
fiom  hi^n.  It  is  obvious  from  the  date  of  the  release  of  the 
first  and  the  date  of  the  second  that  the  release  of  the  first 
was  made  merely  to  dear  the  way  for  the  second  contract^  for 
some  reason  which  does  not  appear,  and  not  for  the  purpose 
of  changing  the  substantial  relation  of  the  partis,  or  the  ten- 
ure by  which  the  defendants  held  the  premises.  Doubtless  all 
parties  supposed  that  the  wife  had  l^d  capacity  to  make  the 
second  contract,  and  it  was  intended  as  a  substitute  for  the 
first  The  first  contract  was  ended  by  the  release  by  Price  and 
acceptance  thereof  by  the  plaintiff,  and  the  second  was  a  null- 
ity for  the  want  of  capacity  in  one  of  the  contracting  parties ; 
but  although  thus  of  no  account  as  contracts,  they  were  still  good 
as  evidence  to  show  from  whom  and  upon  what  terms  the  de- 
fendants obtained  possession  of  the  premises. 

The  plaintiff  next  introduced  two  papers  purporting  to  be 
notices  to  quit  by  plaintiff  to  each  of  the  defendants.  They 
were  objected  to  by  defendants,  upon  the  ground  that  they 
were  irrelevant  and  incompetent.  The  objection  was  over- 
ruled and  the  defendants  excepted. 

They  were  neither  irrelevant  nor  incompetent  The  action 
was  between  landlord  and  tenants  at  will,  and  in  order  to  give 
the  former  a  right  of  action  notices  to  quit  are  necessary. 

Judgment  affirmed. 


Mr.  Justice  CxnouBT  eaq[>resBed  no  qpinion. 


a  M.  HALL,  B.  0.  AIXEN,  ato  HENRY  HUBBAM)  v. 
THE  AUBUEN  TTJENPIKE  COMPANY. 

Fown  OF  ns  Omcnns  to  bikd  a  OoBpaBinoN. —  Tho  ofllcera  of  a  corporm* 
tloii  hare  no  power  to  execute  the  note  of  the  eorporatlon  for  a  debt  haVlng 
■o  tdatkni  to  Iti  ImalneBe,  Sne  tnm  a  third  person  to.  the  payei^  nor  sui 
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they  ratify  soch  note  after  Ita  ezecntloD^  A  note  nade  tor  andi  parpoM 
creates  ao  liability  tn  the  i»ayee'e  baada  agalnet  the  eorporatloa. 
BriDBNca  in  BuiT  Aoaiiisv  ▲  Cosfobation. —  In  an  action  brought  agalnat  a 
corporation  by  the  payee  of  a  note  eseentea  by  Its  offlcera  la  the  name  «< 
the  corporation,  for  a  debt  due  the  payee  from  a  third  person,  and  haTtng 
no  relation  to  the  business  of  the  corporation,  eyldeoce  that  the  note  was 
not  given  for  the  debt  of  the  corporation  la  admissible  under  an  answet 
denying  the  ezecntion  of  tha  note. 

Appxai.  from  the  Disfiict  Court>  Fourteenth  Judicial  Di»- 
triety  Placer  Coun^. 

The  defendant  was  a  corporatioiL  The  following  ie  a  copy 
of  the  note  sued,  and  on  which  plaintifis  failed  to  recover: 

^AuBTjXBff  April  let,  1868. 

'^  Eight  months  from  date^  for  value  Feceived,  The  Auburn 
Turnpike  Company  promiae  to  pay  Hall  and  Allen,  at  their 
banking  house  in  Auburn,  ia  gold  coin  currency  of  the  United 
States,  three  thousand  two  hundred  and  four  dollars^  with 
interest  at  two  per  cent  per  month  from  date  until  paid«  The 
above  indebtedness  is  subject  to  a  claim  held  by  Marriner  and 
Willard,  of  $6,500. 

'^$3,304.  ^  J.  R  Oeandaix,  President 

^E.  M.  Baitvaxi^  Seoretaxy/' 

The  following  is  a  copy  of  the  ratification  of  the  note  made 
by  the  Directors  of  the  corporation,  and  entered  on  the  book 
of  records  of  the  company: 

''AuBUBN,  April  14th,  1868. 

"  The  directors  of  the  Auburn  Turnpike  Company  met  pur- 
suant to  call  of  the  President,  in  Auburn,  on  Tuesday,  April 
14th,  A.  D.  1863;  present^  J.  R  Crandall,  James  Neall,  and 
E.  M.  Banvard.  On  motion.  Resolved — That  the  President 
and  Secretary  of  the  company  are  hereby  authorized  to  borrow, 
on  the  credit  of  the  company^  a  sum  of  money  not  exceeding 
three  thousand  five  hundred  dollars,  and  issud  ihe  company's 
note  therefor. 

"Resolved — That  tho  note  given  to  Hall  h  Allen  on  the  1st 
day  of  April  last^  by  the  President  and  Secretary,  for  the  sum 
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of  three  thousand  two  hundred  and  four  dollArs,  (subject  to 
the  demand  of  Marriner  k  Willard,)  is  hereby  ratified  and  eonr 
sidered  a  part  of  the  loan  authorized  in  the  above  resolution. 
[Signed:]  '^  J.  R.  Cbakuali^  President 

^'E.  H.  Bakvasd^  Secretaxy.'* 

TmUXU  &  F$Uows,  for  Appellants. 
Tweed  S  Craig,  for  Respondent 
Bj  the  Court,  SawtzB|  J. 

This  is  an  action  on  two  promissory  notes,  claimed  to  have 
been  executed  by  defendant  in  favor  of  plaintiffs.  Judgment 
was  rendered  for  plaintiffs  on  the  first  note  set  out  in  the  com- 
plaint, and  against  them  on  the  second.  Plaintiffs  appeal  from 
the  judgment 

The  Court  finds  as  follows,  viz:  '^The  second  note,  set  up 
in  the  second  count  of  the  complaint,  was  given  to  secure  the 
personal  indebtedness  of  one  E.  M.  Banvard  to  plaintiffs,  and 
no  part  of  the  consideration  of  said  note  was  received  by  de- 
fendant)  or  went  to  its  benefit  The  said  Banvard  was  indi- 
vidually indebted  to  plaintiffs,  who  wanted  security  for  such 
indebtedness,  and  the  note  in  question  was  given  as  such  set- 
eurity.  After  the  note  was  given,  it  was  ratified  and  approved 
by  the  Board  of  Directors  of  said  turnpike  company  defendant, 
by  an  order  spread  upon  the  minutes  to  that  effect '^ 

The  officers  of  a  corporation  have  no  power  to  anthorise 
the  execution  of  a  note  aa  surety  for  another  in  respect  to  a 
matter  having  no  relation  to  the  corporate  business,  and  in 
which  the  corporation  has  no  interest  Such  a  transaction  is 
not  within  the  scope  of  its  business,  and  a  party  receiving  such 
note  with  notice  of  the  circumstances  under  v^ich  it  is  pven 
cannot  recover  on  it  (1  Parsons  on  Notes  and  Bills,  166; 
Bank  of  (hne^see  ▼.  Patehin  Bank,  18  N.  Y.  809 ;  Angell  and 
Ames  on  Corp.,  Sees.  257  and  258.)  The  note  in  question  was 
given  to  plaintiffs  for  a  debt  due  them  from  Banvard,  one  of  the 
Directors  of  the  corporation,  and  creates  no  liabili^  in  the 
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plaintiffs*  hands  against  the  corporation.  The  Directors  acted 
without  authority  in  making  and  ratifying  the  note,  and  it  is, 
therefore,  not  the  note  of  the  corporation. 

The  only  other  point  is,  that  the  evidence  showing  the  note 
to  have  heen  given  for  a  debt  due  from  Bainvard  was  improp- 
erly admitted,  for  the  reason  that  the  facts  constituting  the 
defense  were  not  pleaded.  The  answer  denies  the  making  and 
deliveory  of  the  note  by  defendant,  and  the  evidence  intro- 
duced establishes  the  fact  that  the  making  and  delivery  of  the 
Bote  was  not  the  act  of  defendant.  It  shows  that  there  never 
was  any  liability.  There  is  no  confession  and  avoidance.  The 
evidence  was  admissible  under  the  issues. 

Judgment  affirmed. 


CHARLES  L.  WILSON  t;,  SAMUEL  BRANNAN. 

IfOBTQAOB  OF  PiBBONAL  Pbopbbtt. —  The  BiortgfttM  of  penoiuil  property 
may,  after  the  conditions  of  the  moHgage  are  broken,  npon  glTlnf  reason* 
able  notice  to  the  mortgagor  of  the  time  and  place  of  nle.  sell  the  property 
mortgaged  at  pobllc  auction,  and  If  the  eale  be  bona  fUe,  an  abeolnte  title 
to  the  property  passes  to  the  purchaser. 

IfoiTOAon  or  Pebsonal  Propeiitt  hab  two  RnicBOxna. —  The  mortgagee  of 
personal  property  has  two  remedlei,  either  of  which  he  may  parsoe  at  bin 
election.  Be  may  resort  to  a  Oonrt  of  equity  to  foreclose  the  mortsngor'a 
right  to  redeem,  or  to  compel  a  redemption,  or  he  may  obtain  the  same 
object  by  a  fair  public  sale  of  property  after  due  notice  to  the  mortgagor. 

Honcn  ov  Salb  or  Pbi80nal  Pnopumr  Mobvqaobd^^  What  la  a  reaaonaUe 
notice  to  the  mortgagor  of  the  time  and  place  of  sale  at  auction  of  personal 
property  mortgaged,  must  be  determined  from  all  the  circumstances  of  each 
particular  case,  and  he  who  alleges  that  a  notice  Is  not  suffldent  must 
assign  some  reason  for  his  allegation. 

Salb  of  PBBSOHAb  PnoFBBTT  PLBDomx. —  Personal  property  pledged  to  saenre 
a  debt  may  be  sold  by  the  pledgee,  after  the  debt  to  secure  which  it  was 
pledged  has  become  due,  If  the  sale  be  made  at  public  auction  and  after 
reasonable  notice  of  the  time  and  place  of  sale  be  giteuCto  the  pledgee. 

Rights  of  Mobioaoob  in  Pibsoiial  Pbofbbtz  Mobtoaqbd. —  The  mortgagor 
of  personal  property  has  an  equity  of  redemption  in  the  mortgaged  property 
after  the  conditions  of  the  mortgage  are  broken,  whldi  he  may  assert  by 
paying  the  debt  and  redeeming  the  property  at  any  time  baCoro  this  equity 
of  redemption  hss  been  est  off  bf  a  foreclosure  or  bf  a  sale  at  auction. 

Right  of  Mobtoaqob  to  RnoiBBif  Pbbbohai.  PBOPBBTr. — ^^If  the  mortgagee  of 
personal  prsperty  lefusea,  after  condltton  broksn,  to  allow  the  mortgagor  to 
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redeem  the  property  mortgaged,  the  mortsaflor  mmj  Miert  tifeto  rlgbt  bf  a 
bill  in  equity.  If  he  brlnga  hla  nit  withli^  a  reaaonahle  ttma. 
BiQHT  OF  02CB  OF  TWO  MoRTGAQBBS  OF  PxB^ONAL  Pbopbbtt.-^  If  a  mortgage 
on  peraooal  property  it  made  to  two  persons,  to  eecore  the  separate  debt  of 
each,  either  mortgagee,  after  eondltioa  broken,  may  advertise  and  sell  at 
public  anctlon  the  ondlvided  Interest  which  he  holds  In  the  property  aa 
security  for  his  debt,  and  the  purchaser  will  become  a  tenant  In  common 
with  the  owner  of  tha  unsold  portion. 

Apfeai.  from  tiie  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  plaintiff  appealed  from  the  order  refusing  the  injuno- 
tion. 
The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Cook,  and  HttUU,  for  Appellant. 

Can  {ke  mortgagee  of  a  chattel  mortgage  in  Calif omia  eeU  the 
mortgaged  property  without  a  jucUoiai  forecloeuref 

It  is  well  known  that  the  old  common  law  doctrine  regarded 
a  mortgage  aa  an  absolute  sale  of  the  property  mortgaged,  to 
be  defeated  upon  the  performance  of  the  condition;  and  this 
doctrine  applied  as  well  to  mortgages  of  personal  as  of  real 
estate.  But  the  equitable  interposition  of  the  English  chan- 
0^7  early  dianged  the  rule  in  regard  to  real  property,  and  it 
soon  became  settled  law  that  real  mortgages  were  mere  secu- 
rities and  that  there  could  be  no  sales  of  mortgaged  real  estate 
by  the  mortgagee  without  foreclosure.  In  regard  to  chattels, 
on  account  probably  of  their  being  sold  with  delivery,  and 
easily  transferred  from  hand  to  hand,  the  old  idea  of  absolute 
sale  upon  condition  subsequent  had  a  firmer  hold ;  and  it  will 
be  seen  that  such  sales,  which  are  still  possible  as  to  personal 
though  not  as  to  real  estate,  still  occur,  and  are  more  or  less 
confounded  in  the  books  with  what  we  now  understand  to  be 
meant  by  the  term  **  mortgage  ^'  —  that  is  to  say,  a  security  in 
contradistinction  to  a  sale  on  condition. 

The  mortgage  of  the  present  day,  unless  the  nature  of  the 
transaction  or  the  express  terms  of  the  contract  show  other- 
wise, is  regarded  as  a  mere  security,  and  resembles  what  was 
known  in  the  old  common  law  and  in  the  civil  law,  as  a  pledge. 
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While  the  notion  of  a  nlortgage  being  a  sale  upon  coudition 
remained,  it  was  held  that  the  property  upon  default  became 
absolute  in  the  mortgagee.  Bat  from  the  earliest  times  there 
was  a  recognized  distinction  between  such  mortgages  in  the 
way  of  conditional  sales^  and  mortgages  in  the  way  of  securi- 
tieSy  or  pledges. 

Glanville,  the  earliest  of  writers  on  the  common  law  whose 
works  have  come  down  to  us^  says  that  a  loan  is  sometimes 
made  on  the  security  of  a  pledge,  (sub  vadii  fOsUione)  and  thd 
pledge  may  consist  of  chattels,  landa,  or  rent.  Sometimes 
possession  is  immeciitltely  given  of  the  pledge  on  receipt  of 
the  loan,  and  sometimes  it  is  not.  Sometimes  the  thing  is 
pledged  for  a  term,  and  sometimes  without  When  a  chattel 
is  pledged,  and  possession  is  given,  and  for  a  cert&in  term,  the 
creditor  is  bound  to  keep  the  pledge  safely,  and  not  to  use  it 
to  its  detrim^it.  If  it  be  agreed  that,  in  case  the  debtor  should, 
not  redeem  the  pledge  at  the  end  of  the  term,  the  pledge  shall 
remain  with  the  creditor  as  his  own  property  —  the  agreement 
must  be  observed.  But  if  there  be  no  such  agreement,  and 
there  be  a  fixed  time  of  redemption,  and  the  debtor  make  delay 
in  payment,  the  creditor  may  quicken  the  redemption  by  a 
writ  (of  which  he  gives  the  form)  and  which  requires  the 
debtor  withcat  delay  to  redeem  (acquietet  rem  quam  invadia/vil) 
the  pledge.  On  the  return  of  the  writ,  if  the  defendant  con- 
fessed the  pledge,  he  was  commanded  to  redeem  in  a  reason- 
able time,  and  on  default,  the  creditor  had  license  to  treat  the 
pledge  as  his  own.  Bni  if  the  pledge  was  made  without  men- 
tion of  any  particular  term,  the  creditor  might  (debitum  petere) 
demand  his  debt  at  any  time,  and  the  debt  being  discharged, 
the  creditor  was  bound  to  restore  the  pledge  without  any 
deterioration. 

And  Mr.  Chief  Justice  Kent,  from  whose  opinion  we  cite 
the  above  extract,  regards  the  doctrine  laid  down  by  Glanville, 
and  followed  by  a  number  of  early  cases  in  England,  which  he 
also  refers  to,  as  correct.  The  property  was  to  be  considered 
as  a  mere  deposit  to  be  detained  as  security,  (See  Cortelyou 
T.  Lcmsing,  8  Caines'  Oases,  208.) 


.  Jan^  1865.]  Wxxfloif  v.  Bbankak.  261 

▲ts«B»«iit  flit  AppeUant. 

It  is  unneceBskrj  to  partienlarlj  oite  tbe  old  cases  tipon  this 
subject ;  but  it  may  be  stated  generally  that  one  series  of  them, 
commeiiciiig  in  Capper  ▼.  Dickinson,  1  Belle,  815,  followed 
the  notion  of  a  conditional  sale,  and  the  other  series  that  of  a 
pledge  in  the  way  of  security.  The  case  in  RoUe  went  so  far 
as  to  hold  that  if  the  property  was  not  redeemed  at  the  day, 
it  was  forfeited;  and  Uiis  decision,  thongh  as  rigorons  and  as 
odions  as  the  lex  commissoria  of  Borne,  which  it  resembled, 
was  no  more  than  the  logical  and  legitimate  resnlt  of  the 
premiss  npon  which  it  was  based,  namely,  an  absolute  sale 
upon  condition  subsequent  It  never  could  properly  or  Sui- 
tably be  applied  to  cases  of  delivery  of  property  in  the  ivay  of 
security,  or  to  a  case,  such  as  the  one  at  bar,  where  the  deliv- 
ery was  expressly  as  *^  collateral  security ''  and  in  no  respect 
as  a  sale. 

The  same  reasons  in  favor  of  the  equity  of  redemption, 
which  apply  to  a  mortgage  of  real  estate,  apply  to  a  mortgage 
of  personal  property;  and  there  is  no  good  reason  why  the 
law  should  be  different  in  respect  to  the  two  cases.  We  do 
not  deny  that  these  are  cases,  and  some  comparatively  late 
ones,  in  which  the^  old  doctrine  that  a  mortgagee  after  default 

>  may  sell  upon  notice,  is  repeated ;  but  we  believe  that  in  all 
those  cases  the  term  ^^  mortgage ''  was  misapplied,  and  that  the 
contracts  embraced  scnnething  more  than  mere  security,  and 
either  amounted  to  absolute  sales  with  conditions  of  defeas- 
ance, or  expressly  contained  powers  of  sale.  (See  Hart  v. 
Ten Eych,2  John.  Oh.  99;  3  Story  Eq.  Jur.  §  1,088;  Wheeler 
V.  NewhovM,  16  N.  Y.  392.) 

We  therefore  feel  safe  in  affirming,  that  by  the  general  rules 
of  law,  unless  a  power  of  sale  is  expressly  given  or  neces- 
sarily to  be  implied  from  the  nature  of  the  contract,  there  is 
no  authority  in  a  mortgagee  to  sell  personal  property  with- 

,  out  a  judicial  foreclosure* 

In  Oalifomia,  as  we  have  intimated  abore^  we  do  not  know 
that  the  point  has  ever  been  raised;  hut  all  the  decisions  in 
regard  to  real  estate  mortgages  and  the  natdre  of  mortgages  in 

.  fsncral,  as  weil  as  a  fair  oonatnictioii  of  our  statutes,  lead 
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irresistibly  in  our  opinion  to  the  oonelTision  that  whatever  may 
be  the  law  in  England,  and  other  States,  in  California  there 
can  be  no  nonjudicial  sale  of  pledged  or  mortgaged  personal 
property  except  under  an  esqpress  power.  (Ooodenow  v.  Ewer, 
16  CaL  461 ;  Smith  v.  '49  and  '56  Quartz  Mining  Co.  14  GaL 
242 ;  Johnson  v.  Sherman,  15  Cal.  287;  Dutton  ▼•  Warschauer, 

21  Cal.  609;  Practice  Act,  Sec  246.) 

/.  If.  Winans,  for  Respondent 

The  common  law  doctrine  that  a  mortgagee  of  ehattela  has 
the  absolute  title,  subject  only  to  be  defeated  by  performance 
of  the  contingenqr,  and  may  sell  or  otherwise  dispose  of  them 
after  forfeiture,  is  asserted  in  Tucker  v.  yViUiame,  1  Peere 
WilliamiB^  261 ;  LocJewood  v.  Ewer,  2  Atk.  303 ;  Westerdell  w. 
Dale,  7  Term,  806,  312 ;  Byall  v.  Bowles,  1  Vesey,  365,  and 
elsewhere.     It  is  thus  clearly  set  forth  in  Parker  ▼.  Banker, 

22  Pick.  46 :  ''  The  law  appears  to  be  well  settled,  hoth  in 
England  and  m  this  country,  that  the  pledgee  of  personal 
property,  after  the  debt  becomes  due,  may  sell  without  a 
judicial  process  and  a  decree  of  foreclosure,  upon  giving  rea- 
sonable notice  to  the  debtor  to  redeem.  It  was  so  decided  in 
Tucker  v.  Wilson,  1  P.  Wms.  261,  and  in  Lockwood  v.  Ewer, 
2  Atk.  303.  The  same  rule  of  law  was  laid  down  in  De  Lisle 
V.  Priestm>an,  1  Browne's  Penn.  Rep.  176,  and  in  New  York 
by  Mr.  Chancellor  Kent^  in  Hart  v.  TenEyck,  2  Johns.  Ch.  100, 
and  again  in  his  Commentaries,  2  Kent,  3  ed.  582.  The  prin- 
ciple thus  settled  se^ns  to  be  founded  in  good  sense,  and  may 
be  essentially  necessary  to  enable  the  pledgee  to  avail  himself 
of  his  pledge  in  a  reasonable  faianner,  for  the  discharge  of  his 
demand."  This  doctrine  of  the  Supreme  Court  of  Massa- 
chusetts is  also  sanctioned  in  Alabama.  ^^  By  the  contract  of 
mortgage,"  (says  the  Court  in  Brown  v.  Lipscomb,  9  Porter, 
475,)  ^^the  title  was  vested  in  the  mortgagee,  subject  to  be 
divested  by  the  payment  of  the  money  on  or  before  the  day 
stipulated.  On  the  failure  to  pay,  the  title  became  absolute, 
and  the  mortgagee  had  nothing  but  an  equity  of  redemption. 
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the  po6se68i<m  having  acoompaiiied  the  nKyrtgage."  And, 
again,  it  has  been  so  held  in  Missouri:  ^^ It  is  well  settled  that 
a  mcHTtgagee  of  personal  chattels,  after  the  day  of  redemption 
has  passed,  is  regarded  in  law  as  the  absolute  owner."  (Rob- 
inson V.  Campbell,  8  Missouri,  366.)  And  in  Uie  same  case, 
page  616,  the  Court  thus  decides:  '^Unquestionably,  after 
forfeiture,  the  mortgagee  has  the  legal  title  —  is,  in  the  eye  of 
the  law,  the  absolute  owner  of  the  chattels.  It  is  difficult  to 
conceive  of  a  title  of  this  character  accompanied  with  such 
restrictions  as  to  prevent  its  transfer  to  another.  How  can  a 
man  be  said  to  be  the  absolute  owner  of  a  chattel,  and  yet 
unable  to  make  any  valid  disposition  of  that  chattel,  by  sale, 
gift,  or  otherwise !''  Such  is  also  the  view  taken  in  New 
Jersey;  for  says  the  Court,  in  HaU  v.  SnowhiU,  2  Green's  N. 
J.  18:  ''The  mortgage  is  a  grant  in  presenii,  subject  to  be 
defeated  on  payment  of  the  money  intended  to  be  secured. 
The  l^al  title  to  these  chattels  passed  by  the  mortgage,  and 
vested  in  the  plaintiff.''  And  the  same  principle  prevails  in 
North  Carolina.  (Holmes  v.  Hall  8  Dev.  N.  0.  98.)  In 
Flanders  v.  Barsiow,  6  Shepley,  Maine^  367«  the  Court  sanc- 
tions the  doctrine. 

Although  the  ehcbracter  and  effect  of  real  mortgages  have 
changed  tinder  the  influence  of  modem  decisions,  yet  no  such 
change  has  taken  place  in  regard  to  personal  mortgages,  nor  has 
the  distinction  between  real  and  personal  mortgages  been  re- 
moved or  affected  by  modem  rulings. 

The  whole  reasoning  of  appellant  is  based  upon  the  propo- 
sition that  there  is  no  difference  between  real  and  personal 
mortgages,  and  that  the  deoisicms  of  this  Court'  in  reference  to 
mortgages  on  real  estate  apply  with  equal  force  to  mortgages 
on  chattels.  "Is  it  not  evident,"  he  says,  "that  the  L^sla- 
ture  not  only  did,  but  intended  to  place  personal  property 
mortgages  upon  the  same  footing  as  real,  and  in  bodi  to  take 
away  the  xi^t  claimed  under  the  strict  old  notion  of  the  com- 
mon law  to  belong  to  the  mortgagee,  of  selling  without  a 
judicial  foreclosure!"  This  view  of  appellant  is  neither  sus- 
tained by  reascming  analogy,  or  the  authorities.    The  distinc- 
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tion  between  real  and  personal  mortgages  ia  just  as  decided 
and  just  as  arbitrary  iu>w  as  it  was  a  century  ago,  and  just  as 
absolute  in  this  State  as  elsewhera  Our  Supreme  Court  has 
in  no  instance  applied  its  decisions  affecting  real  mortgages  to 
those  upon  the  personalty.  Indeed,  the  very  reasoning  6i  those 
decisions  shows  them  inapplicable  to  the  case  of  chattels. 

On  the  other  hand,  the  case  of  Wildman  t.  Badenaker, 
already  cited,  and  the  case  of  Smith  v.  '49  and  '66  Quartz 
Miniug  Company,  14  CaL  242,  sustain  the  distinction  which 
we  claim.  But  let  us  examine  what  the  books  say  upon  this 
point  ''There  is  a  wide  difference/'  holds  the  Court  in  Stew- 
art V.  Slater,  6  Duer,  99,  ''  between  a  mortgage  of  lands  and 
a  mortgage  of  chattels.  In  the  first  case^  as  the  law  in  this 
State  is  now  settled,  the  estate,  subject  to  the  mortgage,  remains 
in  the  mortgagor,  is  bound  by  a  judgment,  and  may  be  sold 
under  an  execution  against  him;  the  mortgage  is  r^arded 
merely  as  a  security  for  the  debt,  and  not  as  a  transfer  of  the 
titla  But  a  mortgage  of  personal  chattels  in  all  cases  vests 
the  legal  title  in  ih6  mortgagee,  and  when  by  the  terms,  or  by 
the  legal  construction  of  die  instrument,  he  has  an  immediate 
right  to  the  possession,  although  the  possession  may  not  in 
fact  have  been  (^nged,  he  is,  in  judgment  of  law,  the  absoltUe 
owner,  and  it  is  merely  as  his  bailee,  and  by  his  sufferance 
that  the  mortgagor  retains  the  possession.''  Here  we  are  fur- 
nished with  a  description,  both  full  and  clear,  of  the  difference 
between  a  mortgage  on  real  and  one  on  personal  estate.  Again, 
the  distincticm  between  them  is  as  important  and  absolute  in 
regard  to  remedies  as  in  regard  to  rights.  Thus  Mr.  Chancellor 
Kent  says,  in  Hart  v.  Ten  Eych,  2  Johns.  Ch.  99,  100:  "It 
seems  now  to  be  admitted  (though  Lord  Chancellor  Haroourt 
once  held  otherwise)  that  the  creditor  who  holds  the  stock  in 
mortgage  is  not  bound  to  wait  for  a  bill  of  foreclosure  and  de- 
cree of  sale,  as  in  the  case  of  a  mortgage  on  land,  but  may  sell  on 
reasonable  previous  notice  to  the  coreditor  to  redeem.  *  *  « 
But  if  a  freehold  estate  be  hdd  by  way  of  mortgage  for  a  debt, 
then  it  may  be  laid  down  as  an  invariable  rule  that  the  cred- 
itor must  first  obtain  a  decree  for  a  sale  under  a  bill  of  fore- 
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eloeuT^^  The  learned  Chancellor  ptooeeds  to  say,  that  for  a 
party  holding  .land  in  pledge^  to  sell  the  same  at  his  own 
pleasure,  '^  would  open  a  door  to  the  most  shamef nl  imposition 
and  abnse;"  which  remark,  appellant,  by  an  easy  but  not 
veiy  ingenious  transition,  has  assumed  the  author  to  have 
applied  to  sales  of  personal  instead  of  real  property.  •  The 
opinion  of  the  Court,  in  Butler  v.  Miller,  1  Comstock,  500,  is 
equally  explicit  ''A  mortgage  upon  real  estate/'  they  declare, 
'^is  a  mere  security  upon  the  land,  and  gives  the  mortgagee 
no  title  or  estate  therein  whatever.''  Now  this  is  precisely 
what  this  Court  has  determined  in  the  cases  quoted  by  appel- 
lant, and  in  other  cases.  Does  it  then  follow  that  a  personal 
mortgage  is  in  the  same  category  t  Hear  what  the  New  York 
Supreme  Court  says  in  continuation:  '^Whereas  a  personal 
mortgage  is  more  than  a  mere  security,  it  is  a  sale  of  &e  thing 
mortgaged,  and  operates  asva  transfer  of  the  whole  legal  title 
to  the  mortgagee^  subject  only  to  be  defeated  by  the  full  per- 
formance of  the  condition.''  This  question,  then,  is  here  fully 
passed  upon  by  the  Supreme  Court  of  a  State  whose  system 
of  jurisprudence  is  analagous  to  our  own,  or  rather  identical, 
since  we  have  preferred  the  appropriation  of  her  system  to  the 
adoption  for  ourselvee  of  any  independent  plan. 

By  the  Court,  Cubbxt,  J. 

Tliis  case  has  eome  to  this  Court  on  an  appeal  from  an  order 
refusing  to  grant  an  injunction.  The  respondent  being  about 
to  sell  at  auction  certain  personal  property,  mortgaged  or 
pledged  to  him  by  the  appellant,  the  latter  filed  a  complaint 
to  prevent  the  sale,  and  obtained  an  order  requiring  respon- 
dent to  show  cause  why  an  injunction  should  not  issue  as  prayed 
for,  and  a  further  order  temporarily  restraining  the  sale.  The 
respondent  appeared  and  showed  cause,  and  thereupon  the 
injunction  was  refused  and  the  temporary  restraining  order 
discharged. 

The  facts  of  the  case  are  in  substance  as  follows:  Ota  the 
lOlh  day  of  June,  1861,  respondent  loaned  to  appellant  aevenly* . 
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five  thotisand  dollars^  and  one  William  A.  Dana  loaned  him 
fifteen  thousand  dollars;  for  the  payment  of  these  sums,  one 
year  from  that  date^  with  interest  at  the  rate  of  two  per  cent 
per  month,  appellant  gave  his  promissory  notes,  to  wit :  to  the 
respondent  a  note  for  fifty-thousand  dollars  and  a  note  for 
twenty-five  thousand  dollars,  and  to  said  Dana  a  note  for 
fifteen  thousand  dollars.  To  secure  the  payment  of  these  notes 
at  their  maturity,  appellant  executed  and  delivered  to  the 
respondent  and  Dana,  a  chattel  mortgage  of  personal  property 
consisting  of  four  himdred  tons  of  iron  and  one  hundred  honds 
of  the  California  Central  Railroad  Company  of  one  thousand 
dollars  each,  with  a  quantity  of  cars  and  locomotives  not  then 
set  up  and  put  together,  all  of  which  property  was  at  the 
time  delivered  to  the  mortgagees.  The  parties  at  the  time 
<*ontemp1ated  ihat  the  appellant  should  thereafter  have  posses- 
sion of  the  cars  and  locomotives,  and  it  was  agreed  between 
them  that  they  should  be  set  up  and  put  together  when  a 
new  mortgage  under  and  in  accordance  with  the  provisions  of 
the  Chattel  Mortgage  Act  of  1857  (Laws  1857,  p.  347,)  should 
be  executed,  by  which  the  mortgagor  should  mortgage  to  the 
same  mortgagees  the  cars  and  locomotives  so  put  together,  and 
then  the  same  should  be  delivered  to  the  appellant  The  cars 
and  locomotives  were  accordingly  set  up  :aid  their  construc- 
tion completed  in  October,  1861,  when  the  new  mortgage  was 
executed  and  the  cars  and  locomotives  were  delivered  to  the 
appellant.  This  new  mortgage  was  given  not  only  to  secure 
the  sum  of  money  specified  in  the  first  mortgage,  but  also  the 
fiirther  sum  of  ten  thousand  dollars  loaned  to  appellant  by 
respondent  on  the  20th  of  June,  1861.  The  iron  and  bonds 
were  held  by  respondent  and  Dana  in  possession  imder  and 
subject  to  the  mortgage  first  executed,  and  after  the  execution 
of  the  second  mortgage  the  appellant  held  the  possession  of 
the  cars  and  locomotives  under  and  subject  to  its  provisions. 

The  first  mortgage  contained  therein  apt  words  of  bargain 
and  sale  of  the  property  described  and  declared  to  be  deliv- 
ered by  the  mortgagor  to  the  mortgagees,  but  it  was  also 
declared  that  auoh  sale  was  intended  as  collateral  seeauty  for 
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the  payment  of  certain  promissorj  notes  described,  giren  by 
the  ^pellant  to  the  respondent  and  to  Dana  respectiyely, 
which  were  payable,  according  to  their  tenor  and  effect,  on  the 
10th  of  June,  1862,  with  interest  at  a  specified  rate;  and  it 
was  proTided  by  the  mortgage  that  if  the  notes  should  not  be 
paid  at  maturi^  the  mortgagees  or  their  assigns  should  have 
power  to  foreclose  as  to  the  property  sold  and  delivered,  or  to 
subject  the  same  in  any  legal  manner  to  the  payment  of  the 
sums  of  money  advanced  to  the  mortgagees  req>ectively,  with 
interest  according  to  the  tenor  and  effect  of  the  notes. 

The  first  mortgage  also  provided  that  the  mortgagor  should 
give  to  the  respondent  and  Dana  additional  security  in  case  it 
should  be  ascertained  that  the  property  mortgaged  was  insuf- 
ficient as  security  for  the  amount  of  his  indebtedness  to  them, 
and  by  the  complaint  it  appears  that  afterwards,  in  June,  1862, 
eighty-five  second  class  bonds  of  the  California  Central  Rail- 
road Company,  each  of  which  was  in  the  sum  of  one  thou- 
sand dollars,  were  delivered  to  the  respondent  as  an  additional 
security  in  pursuance  of  the  stipulation  in  the  mortgage 
thereto  relating,  and  it  is  alleged  in  the  complaint  that  at  the 
time  the  last  mentioned  bonds  were  delivered  they  were  so 
delivered  with  the  understanding  and  on  the  condition  that  the 
appellant  should  have  a  reasonable  extension  of  time  to  allow 
him  to  make  negotiations  for  raising  money  to  discharge  the 
mortgages  and  the  debts  thereby  secured.  The  respondent, 
by  his  answer,  denied  that  these  bonds  were  delivered  to  him 
with  the  understanding  and  condition  alleged,  but,  on  the  con- 
trary, averred  that  they  were  delivered  in  pursuance  of  the 
stipulation  so  to  do  contained  in  the  mortgage  first  executed. 

The  notes  made  and  delivered  to  the  respondent  remaining 
tmpaid,  he  gave  notice  to  the  appellant  on  ^e  15th  of  Febru- 
ary, 1863,  that  unless  the  same  were  paid  and  the  iron  and  the 
bonds  mentioned  in  the  first  mortgage,  and  the  eighty-five 
bonds  given  as  additional  security,  were  redeemed,  he,  the 
respondent,  would  cause  the  same,  to  the  extent  of  the  req)on- 
dent's  interest,  together  with  the  appellant's  equity  of  redemp- 
tion therein,  to  be  sold  at  public  auction  on  the  28th  day  of 
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the  same  month  of  February,  at  a  particular  h<mr  of  the  day 
and  at  a  place  specified*  This  notice  also  stated  that  such  sale 
would  be  made  at  the  time  and  place  designated  after  giving, 
public  notice  thereof  for  eight  days  in  the  AUa  California 
newspaper.  Such  notice  was  first  published  in  the  newspaper 
named  on  the  20th  of  February,  1863,  and  this  action  was 
commenced  on  the  24th  of  the  same  month. 

The  question  raised  and  to  be  determined  la,  whether  the 
mortgagee  or  pledgee  of  goods  and  chattels  deUvered  to  him 
by  the  mortgagor  or  pledgor  as  security  for  the  payment  of  a 
debt  at  a  particular  day  can  sell  the  property  after  the  debt 
has  become  due,  in  the  manner  proposed  by  the  respondent  in 
this  case. 

The  iron  and  bonds  which  are  involved  in  this  controversy 
were  not  a  part  of  the  property  mentioned  in  the  second  mort- 
gage, and  as  security,  could  only  be  subjected  to  sale  under 
the  first  mortgage,  in  some  mode  sanctioned  by  the  law  of  the 
land,  other  than  the  Chattel  Mortgage  Act  of  1857.  By  the 
seventeenth  section  of  the  Act  concerning  fraudulent  convey- 
ances and  contracts  (Laws  of  1850,  p.  267),  it  is  provided  that 
'^no  mortgage  of  personal  property  hereafter  made,  shall  be 
valid  against  any  other  persons  than  the  parties  thereto,  unlesa 
possession  of  the  property  be  delivered  to  and  retained  by  the 
mortgagee."  When  this  statute  was  passed,  the  comm<»i 
law  had  been  adopted  by  legislative  enactment  (Laws  1850^ 
p.  219.)  And  as  between  the  parties  to  a  mortgage  of  chattels, 
their  rights  were  to  be  determined  by  the  rules  of  the  common 
law  on  the  subject     (Wildman  v.  Radenaker,  20  CaL  617.) 

The  first  mortgage  seems  to  have  been  executed  and  the 
property  delivered  to  the  mortgagees,  with  the  view  to  con- 
form to  the  requirements  of  the  seventeenth  section  of  the  Act 
concerning  fraudulent  conveyances  and  contracts.  By  the 
common  law  a  grant  or  conveyance  of  goods  in  gage  or  mort- 
gage passes  the  legal  title  conditionally  to  the  mortgagee,  and 
if  the  goods  are  not  redeemed  at  the  time  stipulatedi  die  title 
becomes  absolute  at  Idw,  although  equity  will  interfere  to 
compel  a  redemption.    (Story  on  Baibnents^  6ea  2.87.)  ^ 
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The  Supreme  Court  of  Nefw  York,  in  Langdan  v.  Bnel,  9 
Wend  83,  held  that  a  mortgagee  of  personal  property,  upon 
failure  of  the  mortgagor  to  perform  the  condition  of  the  mort- 
gage, acquires  an  absolute  title  to  the  property.    This,  say  the 
Court,  is  well  established  to  be  the  legal  effect  and  operation 
of  a  diattel  mortgage.     The  same  doctrine  is  laid  down  in 
Broum  v.  Bement,  8  John.  96;  in  Aehley  ▼•  Findh,  7  Cow. 
292 ;  in  Case  v.  BoughUm,  11  Wend.  109 ;  in  Patehin  v.  Pierce, 
12  Wend.  61;  in  Smith  v.  Acker,  23  Wend.  667,  668;  in  JBtir- 
diek  V.  McVanner,  2  Denio,  171;  in  FuUer  v.  Acker,  1  Hill, 
475;  and  in  Bvtler  v.  Miller,  1  Corns.  600.     To  these  mig^t 
be  added  many  decisions  to  the  same  effect  of  the  highest 
Courts  of  that  State^    The  same  doctrine  in  substance  was 
held  by  the  Supreme  Court  of  Missouri  in  Williams  ▼.  Roger, 
7  Mo.  556,  and  in  Robinson  v.  Campbell,  8  Mo.  366,  616 ;  by 
tne  Supreme  Court  of  Alabama  in  Brown  v.  Lipscomb,  9  Poi^ 
ter,  475;  by  the  Supreme  Court  of  Maine,  in  Flanders  ▼. 
Barstow,  18  Maine,  867,  and  by  the  Court  of  Errors  and 
Appeals  of  Mississippi  in  Thomhill  v.  Gilmer,  4  6m.  &  Marsh, 
153.     The  Supreme  Court  of  New  Jersey  held,  in  HaU  t. 
SnowhiU,  S  Green,  9,   18,  that  the  mortgagee  of  personal 
property  is  oonsidered  the  true  owner,  and  has  a  rig^it  to  the 
actual  possession  and  control  of  it  in  the  event  of  the  non- 
payment of  the  debt  due  him  from  the  mortgagor — that  the 
mortgage  is  a  grant  in  presenti,  subject  to  be  defeated  on  pay- 
ment of  the  money  intended  to  be  secured. 

The  cases  which  hold  that  at  law  the  title  of  the  mortgagee 
to  the  chattels  mortgaged  becomes  absolute  upon  the  breach 
of  the  stipulation  to  pay  at  a  particular  day,  recognise  that 
the  mortgagor  has  an  equitable  ri^t  or  interest  in  the  prop- 
erty of  which  he  may  avail  himself  by  paying  the  debt  due 
and  thus  redeeming  the  property;  and  as  limg  as  the  right  of 
redemption  remains  in  the  mortgagor,  it  may  be  said,  viewing 
the  subject  from  an  equitable  stand-point,  that  the  title  of  the 
mortgi^ee  is  not  to  every  intent  absoluta  In  mortgages  of 
personal  properly  there  exists,  after  condition  broken  as  in 
mortgages  of  land,  an  equity  of  redemption^  which  may  be 
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asserted  by  the  mortgagor,  if  he  brings  his  suit  to  redeem 
within  a  reasonable  time.  (2  Story's  Eq.  Jur.  Section  1,031 ; 
Westbrook  v.  Kemp,  1  Vesey,  278.) 

The  argument  on  the  part  of  the  appellant  is  to  the  effect 
that  the  mortgagee  of  personal  property  is  limited  to  the  rem- 
edy of  judicial  foreclosure  for  the  purpose  of  subjecting  the 
property  to  a  sale  for  the  satisfaction  of  the  debt  due.  The 
rule  that  prevails  in  relation  to  the  foreclosure  of  mortgages 
on  real  property  is  invariable  that  the  creditor  must  obtain  a 
decree  of  a  competent  Court  for  a  sale  of  the  mortgaged  premr 
ises,  unless  the  mortgage  deed  provides  otherwise  for  thjs  sale 
of  the  lands  mortgaged.  (Hart  v.  Ten  Eyck,  2  John.  Ch.  99, 
100;  Fogarty  v.  Sawyer,  17  CaL  593.)  ^But  Judge  Story  says 
(2  Story's  Eq.  Jur.  Section  1,081):  **  There  is  a  difference 
between  mortgages  of  land  and  mortgages  of  personal  prop- 
erty, in  regard  to  the  ri^ts  of  the  mortgagee,  after  a  breach 
of  the  condition.  In  the  latter  case  there  is  no  necessity  to 
bring  a  bill  of  foreclosure;  but  the  mortgagee,  upon  due 
notice,  may  sell  the  personal  property  mortgaged,  as  he  could 
under  the  civil  law,  and  the  title,  if  the  sale  be  bona  fide  made, 
will  vest  absolutely  in  the  vendee.  And  it  makes  no  difference 
whether  the  personal  property  mortgaged  consists  of  goods  or 
of  stock,  or  of  personal  annuities/'  and  he  cites  cases  and  ele- 
mentary authorities  in  support  of  the  doctrine  thus  declared, 
(See,  also,  2  Story's  Eq.  Jur.  Sees.  1,008,  1,009;  Story  on 
Bailments,  Sec.  309,  and  the  authorities  cited;  Paichin  t* 
Pierce,  12  Wend.  61.) 

The  mortgagee  has  two  remedies,  either  of  whidi  he  may 
pursue  at  his  election.  He  may  resort  to  a  Court  of  equity 
to  compel  a  redemption  or  to  foreclose  the  mortgagor's  ri^t 
to  redeem,  or  he  may  obtain  the  same  object  by  a  fair  public 
sale  of  the  property  after  due  notice  to  the  mortgagor. 
(Charter  v.  Stevens,  8  Denio,  85.)  The  mortgagor's  right  of 
redemption  remains  until  foreclosure  by  judicial  sentence  in 
the  one  case,  or  sale  after  due  notice  in  the  other;  and  this 
right  may  be  enforced  in  equity.  (Powiell  on  Mortgages,  Sec 
1^041,  and  cases  before  cited.) 
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Personal  property  pledged  may  in  like  manner  be  sold  after 
the  debt  which  it  wi^  delivered  to  secure  has  become  due,  if 
snch  sale  be  made  at  pnblio  auction  and  upon  reasonable  notice 
thereof  to  the  pledgor  (Mauge  v.  Heringhi,  26  Cal.  577 ;)  or, 
if  the  pledgee* prefers^  he  may  file  a  bill  in  a  Court  of  equity 
against  the  pledgor  for  a  foreclosure  and  sale.  (Story  on  Bail- 
ments, Sec.  310;   Edwards  on  Bailments,  249,  250.) 

Whether  the  iron  and  bonds  delivered  be  regarded  as  a 
pledge  or  mortgage  can  make  no  practical  difference,  as  in 
either  casQ  the  mode  of  subjecting  tiie  security  to  sale  for  the 
payment  of  the  debt  may  be  the  same,  and  hence  we  have 
made  no  referenf^e  to  the  distinction  to  be  found  in  the  books 
between  a  pledge  and  mortgage,  and  we  deem  it  unnecessary 
in  disposing  of  the  case  before  ua  to  do  sa  (See  on  the  sub- 
ject, WUwn  V.  LUiU,  2  Coma.  446 ;  Dewey  v.  Bowman,  8  Cal. 
148.) 

It  is  insisted  on  the  part  of  the  appellant  that  the  two  hun- 
dred and  forty-sixth  section  of  the  Practice  Act  is  virtually  a 
denial  of  any  right  in  the  mortgagee  to  any  other  remedy  for 
the  recovery  of  a  debt  or  the  aif  orcement  of  a  right  secured 
by  a  mortgage  or  other  lien  on  personal  property  than  by  an 
action.  The  statute  generally  denominated  the  Practice  Act, 
is  an  Aet  to  regulate  proceedings  in  civil  eases  in  the  Courts 
of  justice  in  this  State,  and  the  language  of  the  two  hundred 
and  forty-sixth  section  providing  that  there  shall  be  but  one 
action  for  the  recovery  of  any  debt  or  the  enforcement  of  any 
right  secured  by  mortgage  or  lien  upon  real  or  personal  prop- 
erty must  be  understood  as  relating  to  civil  actions  commenced 
and  prosecuted  in  the  Courts  of  justice  of  the  State,  and  not 
to  embrace  and  control  proceedings  sanctioned  by  the  common 
law,  which  in  no  just  legal  sense  can  be  called  actions  at  law 
or  suits  in  equity. 

Notwithstanding  the  general  doctrine  that  real  property 
mortgaged  can  only  be  subjected  to  sale  for  the  payment  of 
the  debt  thereby  secured,  by  judicial  decree,  in  the  absence  of 
any  express  power  granted  by  the  mortgagor  to  sell  and  con- 
vey the  premises  for  the  payment  of  the  debt^  thb  Court  in 
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Fogarty  against  Sawyer,  17  CaL  693|  held  that  a  sale  of  mort- 
gaged real  estate  might  be  made  in  aocqrdanoe  with  the  c<m- 
ditions  of  the  power^  and  that  a  sale  so  made  would  pass  to 
the  purchaser  a  good  title  upon  its  consummation  bj  a  con- 
veyance If  a  sale  of  real  property  could  be  made  imder  a 
power  granted  in  the  mortgage^  we  see  no  reason  why  a  sale 
of  personal  property,  mortgaged  or  pledged,  could  not  be  made 
for  the  debt^  secured  by  it  and  due,  under  the  authority  con- 
ferred on  the  mortgagee  by  the  law  of  the  land. 

It  Im  maintained  by  the  appellant  that  as  the  two.mortgages 
had  relation  to  one  and  the  same  transaction,  and  as  the  second 
mortgage  could  not,  under  the  provisicms  of  the  Act  of  ISST, 
be  enforced  otherwise  than  by  judicial  foiedosure,  that  there- 
fore the  mortgagee  could  not  proceed  under  the  first  mortgage 
to  an  enforcement  of  payment  of  the  debt  in  any  other  mode 
than  by  an  action  in  a  Court  of  equity  to  obtain  a  foreclosure 
and  a  decree  for  the  sale  of  the  mortgaged  property.  Though 
the  object  of  the  second  mortgage  was  to  secure  Uie  debt  for 
which  the  first  was  given,  it  does  not  follow  that  the  first 
mortgage^  as  to  the  iron  and  bonds,  was  in  any  degree  affected 
by  the  second.  In  fact  it  is  manifest  that  the  second  mort- 
gage was  intended,  as  originally  contemplated,  as  a  substitute 
for  the  first  only  so  far  as  the  cars  and  looomodvai  wexe  eon- 
cemed. 

If  it  had  not  bcCTi  the  purpose  of  the  parties  fhat  the  appel- 
lant should  have  the  possession  of  Ae  cars  and  locomotives, 
there  would  have  been  no  necessity  for  the  second  mortgage, 
and  it  is  fair  to  presume  it  would  not  have  been  executed 
except  to  preserve  the  security  on  the  portion  of  the  properly 
delivered  to  the  appellant.  It  is  by  the  first  mortgi^  alone 
that  the  mortgagees  have  any  lien  on  the  iron  and  bonds,  and 
their  rights  in  respect  thereto  are  the  same  as  they  would 
have  been  if  the  second  mortgage  had  not  been  executed. 

The  respondent  and  Dana  were  joint  mortgagees,  holding 
the  property  mortgaged  and  in  their  possession  as  security  for 
the  delrts  due  them  respectively  in  the  proportions  that  their 
respective  demands  bore  to  each  other,  and  it  is  suggested  on 
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behalf  of  appellant  that  the  respoadent  ootild  not  proceed  to 
sell  the  property  to  the  extent  of  his  interest  in  it  without  the 
co-operation  of  Dana.  The  respondent  did  not  propose  to 
sell  any  greater  proportion  of  the  property  than  the  undivided 
interest  which  he  held  as  security  for  his  own  debt.  That  he 
might  do  m>  is  decided  in  Tyler  r.  Taylor,  8  Barb.  585.  The 
purchaser  at  such  sale  of  the  undivided  interest  would  become 
the  owner  of  such  interest  or  share  as  a  tenant  in  common 
with  the  owner  of  the  remaining  and  unsold  portion  of  the 
property,  and  hold  it  discharged  of  the  appellant's  former 
equity  of  redemption. 

The  objection  that  the  notiee  to  the  appeUant  ealling  on 
\um  to  redeem,  and  of  the  sale,  was  not  a  reasonable  notice, 
we  think  is  not  well  founded.  The  appeUant  waa  aware  that 
the  debt  had  at  that  time  been  due  for  more  than  eight 
months,  and  it  does  not  appear  that  he  had  any  valid  reason 
for  delaying  payment,  nor  does  it  appear  that  the  period  of 
thirteen  days  within  which  he  was  at  liberty  to  redeem  after 
notice  given,  was  not  suiScient  if  he  could  redeem  at  all  In 
WiUoughby  v.  Comstoch,  8  Hill,  389,  the  Court  held  that  a 
notiee  of  two  days  of  the  time  and  place  of  sale  was  suffi- 
cient, and  it  is  not  pretended  in  this  case  that  a  notice  for 
thirty  or  sixty  days,  or  even  icr  any  longer  period,  would 
have  been  of  any  advantage  to  liie  appellant  In  the  absence 
of  any  positive  rule  of  law  or  established  custom  on  the  sub- 
ject, the  reasonableness  of  the  notice  as  to  time  must  be  de- 
termined from  all  the  circumstances  of  the  particular  case; 
and  he  who  alleges  that  a  notiee  in  this  respect  is  not  suffi- 
cient, should  assign  some  reason  for  his  allegation. 

From  an  attentive  examination  of  all  the  questions  pre- 
sented and  argued  by  the  learned  counsel  for  the  respective 
parties,  we  are  of  the  opinion  the  Court  below  properly  de 
cided  the  case  and  that  the  order  should  be  affirmed. 


Order  affirmed. 

Mr.  Justice  SirAFTEB  expressed  no  opinion. 
Vol.  xxvn.^18 
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BERTrABD  SOIEROEDER  v.  CARL  JAHNS,  Administha- 

TOR,   WITH  THB  WlLL  ANNKXED,  OF  HSBltfAK   ScHBOEDER, 

Deceased. 

PUBADiifO  Statdts  09  LxMiTATiONB.— ^The  geperal  allegation  In  an  answer, 
that  the  action  Is  barred  hy  the  statute  prescribing  two  or  any  otiier  number 
at  years  as  the  limitation  for  bringing  the  action,  is  not  the  correct  method 
of  pleading  the  Statute  of  Limitations. 

liXMiTATiOK  OF  ACTIONS  IN  CASES  OF  TRUST. —  A  deposit  of  mouey  by  one  with 
another  to  be  held  by  him  in  trust  for  the  depositor  until  he  shall  demand  It, 
constHutes  an  express  continuing  trust,  and  no  right  of  action  will  accrae 
to  the  oeatui  que  tru8t  until  the  trustee  assumes  a  position  In  hostility  to 
the  trust  relation,  either  by  refusing  to  pay  the  money  on  demand,  or  bj 
some  other  act,  nor  will  the  Statute  of  Limitations  commence  running  untU 
a  demand  Is  made  for  the  money*  or  the  trustee  has  Tiolated  his  contract. 

Samb. —  In  such  case  if  no  demand  be  made  on  the  trustee,  and  he  does  not 
▼lolate  his  contract  In  his  lifetime,  but  demand  Is  made  on  his  admin- 
istrator after  his  death,  the  Statute  of  Limitations  does  not  commence 
running  against  the  intestate,  bat  the  canse  of  action  accrues  against  th« 
administrator. 

iiHSWBB  SBTTINO  UP  Statutb  OF  LiiciTATiONB.^- If  the  complalut  in  an 
action  against  an  administrator  arers  that  Ilia  Intestate  recelTed  plalntUTs 
faiuuey  in  his  llfetiffle,  to  koep  the  sama  for  plalntifl  as  the  depositaiy 
thereof  until  the  same  should  be  demanded  of  him,  and  that  the  money 
remained  in  the  Intestate's  hands  at  the  time  of  his  death,  subject  to  plain- 
tiers  order,  an  answer  which  sets  up  as  a  defense  that  the  cause  of  aettoa 
did  not  accrue  to  plaintUf  within  two  years  next  before  the  death  of  the 
intestate,  and  that  the  same  Is  barred  by  the  Statute  of  Limitations,  does 
not  raise  any  issue  In  the  case. 

Obfbctiyb  Finding  of  Facts. —  If  the  answer  sets  up  a  counterclaim  and  the 
Court  finds  that  tiie  defendant  introduoed  no  evidence  as  to  the  counter- 
claim, the  finding  is  defective ;  but  if  the  evidence  is  all  before  the  appellate 
Court,  and  It  appears  that  no  testimony  was  Introduced  by  either  party  an 
to  the  counterclaim,  the  judgment  will  not  be  reversed  on  aceonat  of  the 
defective  finding. 

Appeal  from  the  District  Court,  Fourth  Judioial  District, 
City  and  County  of  Sto  Francisco. 

The  Court  below  found  the  following  facts,  viz: 
That  between  the  first  day  of  January,  1858,  and  the  death 
of  the  deceased,  Herman  Schroeder,  there  was  deposited  with 
and  collected  by  said  Herman  Schroeder  money  to  the  amount 
of  two  thousand  nine  hundred  dollars,  to  be  held  by  him  on 
deposit  and  in  trust  for  the  plaintiff,  and  was  so  held  by  him 
at  the  time  of  his  death,  witii  the  exception  of  three  hundred 
and  forty-seven  dollars  paid  by  said  Herman  Schroeder,  in  his 
lifetime,  to  the  said  plaintiff,  leaving  a  balance  in  said  Her- 
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man  Sduoeder'a  liands,  at  the  time  of  his  deaths  of  two  thou* 
aand  five  hundred  and  fifty-three  dollars;  and  it  appearing  from 
the  pleadings  that  said  claim  was  dnlj  presented  to  the  defend* 
ant  as  administrator  with  the  will  annexed  of  the  estate  of  the 
aaid  Herman  Sehroeder^  that  the  same  was  rejected  by  the 
defendant,  and  the  action  brought  therein  within  the  time  re- 
qnired  by  the  statute. 

The  defendant  excepted  to  the  finding  of  the  Court  for  insuf- 
ficiency, and  the  Court  then  made  the  following  amendments 
to  its  findings: 

1st.  Aft«r  the  word  "Schroeder"  insert  the  words:  "And 
more  than  four  years  before  the  death  of  said  Herman  Schroeder 
or  the  commencement  of  this  action,  to  wit^  in  the  month  of 
January,  1863.V 

2d.  After  the  word  "Statute"  add  the  words:  "That  no 
evidence  whatever  was  introduced  by  defendant  of  the  defense 
set  up  in  his  answer,  that  deceased  in  his  lifetime  had  paid) 
laid  out)  and  expended  for  plaintiff,  and  at  his  request,  large 
sums  of  money,  amounting  to  one  thousand  dollars,  or  any 
sum  paid,  laid  out^  and  expended  by  deoeased  for  plaintiff  except 
the  Sinn  of  three  hundred  and  forty-seven  dollars,  for  which 
credit  is  given  by  the  plaintiff  in  his  ekim  against  said  estate, 
and  allowed  in  this  finding." 

James  B.  Tovmsend,  for  Appellant, 

The  jtuigment  appealed  from  is  erroneous,  because,  first,  tiie 
finding  of  the  Court,  as  amended,  did  not  dispose  of  the  issues 
made  by  the  second  and  third  defenses  set  up  in  said  defend: 
ant's  answer.  These  defenses  were,  respectively,  that  the  cause 
or  causes  of  action  sued  on,  if  any  ever  existed,  did  not  ac- 
crue to  said  plaintiff  within  the  periods  of  two  nor  four  years, 
respectively,  next  before  the  death  of  the  said  Herman  Schroer 
der.  These  two  different  periods  of  time  were  plead  because 
it  wras  not  then  known  whether  the  plaintiff's  evidence  of  the 
receipt  of  money  by  the  deceased  would  be  in  writing,  or  by 
parol  merely. 

The  defendant  contended  on  the  trial  that  the  eoAjise  of  action 
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aocrned  when  the  money  was  received  by  <he  deceased.  On 
the  other  hand^  the  plaintiff  contended  that  a  demand  was  neoes^ 
sary  before  any  cause  ci  action  accrued.  It  was  necessary, 
therefore,  that  the  Court  should  determine  by  its  findings 
not  only  when  the  money  was  recced — becanse  that  would  not 
necessarily  decide  the  issue — but  when  the  cause  of  action  ac- 
crued,  which  included  not  only  the  fact  of  the  receipt  of  the 
money,  but  likewise,  the  man/ner  in  which  and  the  purposes 
for  which  it  was  received;  and  whether  received  in  such  manr 
ner  and  for  such  purposes  as  to  render  a  demand  necessary  be- 
fore a  cause  of  action  would  exist — and  if  so,  then  the  fad 
of  the  making  of  stich  demand,  and  when  it  was  made. 

Ist — The  Statute  of  Limitations  ran  against  the  demand 
proved,  from  the  time  of  the  receipt  of  the  money  by  the  de- 
oeased.  (Buehner  v.  Patterson,  Litt  SeL  Oases,  334 ;  Hidcok 
V.  Hichoh,  18  Barb.  632;  Dale  v.  Birch,  8  Camp.  347;  Far- 
nam  v.  Brooks,  9  PicL  348,  344;  Kane  y.  Bhodgood,  7  John. 
Ch.  110,  111,  114;  Rohinson  v.  Hook,  4  Mas<m,  151,  163.) 

2d — If  a  demand  were  necessary  in  a  case  of  this  kind, 
before  the  bringing  of  an  aetion,  it  is  well  settled  that  sndi 
demand  must  be  made  within  the  statutory  period,  or  the  claim 
will  be  barred.  (Oodman  v.  Rogers^  10  Pick.  119,  130;  Staf- 
ford v.  Richardson,  16  Wrad.  806-^7;  Lafarge  v;  Jayne,  9 
Penn.  410 ;  Chalfin  v.  Maione,  9  B.  Mon.  498.) 

P.  O.  Buchan,  for  Bespondent 

The  complaint  avers  tliat  the  money  was  left  with  Herman 
Schroeder  in  trust,  to  be  paid  when  demanded ;  the  proof  estab- 
lishes it,  and  the  Court  finds  it  The  relation  of  trustee  and 
cestui  que  trust,  as  between  Herman  and  Bernard,  therefore 
existed  —  it  was  an  express  trust  The  statute  in  such  case 
does  .not  commence  to  run  from  the  time  of  making  the  con- 
tract in  reference  to  the  deposit,  but  from  the  breach  of  it;  that 
is,  from  the  time  of  a  demand  and  refusal 

This  is  a  plain  elementary  principle.  The  principle  is  fully 
recognized  in  the  case  of  Baker  v.  Joseph,  16  Call  174. 
The  ease  of  Baker  v.  Joseph;  is  much  stronger  for  the  defend- 
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ant  than  this  case.  In  that  case  the  money  was  deposited 
to  be  iiiveBted  by  defendant  in  loana  at  interest,  and  the  prin- 
cipal and  interest  to  be  paid  to  plaintiff  on  request.  It  might 
have  been  urged  in  the  Baker  case^  that  the  defendant'  had  a 
right  to  loan  it  to  himself  ,  and  his  so  appropriating  it  turned. 
it  into  an  ordinary  contract.  But,  in  the  case  before  us^  there 
was  no  such  authority*  The  money  was  deposited  to  he  safely 
kept  till  demanded.  In  the  case  of  Baker  y.  Joseph,  the 
Court  say,  that  ^^  whether  he  loaned  it  or  not,  or  whatever  the 
responsibilities  incurred  for  not  loaning  it,  the  repaymetit  of 
the  money  received  was  not  to  be  made  until  demanded  by 
plaintiff;"  and  that  in  that  case  the  statute  does  not  commetice 
to  run  until  demand  made. 

The  rule  is  distinctly  laid  down  by  Mr.  Chancellor  Xenty  in 
Deeouche  v.  Babitica,  8  John.  Ch.  216,  that  so  long  as  a  trust 
subsists,  the  right  of  a  cestui  que  trust  cannot  be  barred  by  the 
length  of  time  during  which  he  has  been  out  of  possessictt.   :    • 

In  Phelps  V.  Bosiwick,  22  Barb.  314,  it  is  expressly  decided 
that  ^^a  bailee  or  depositary  is  not  liable  to  an  action  until 
demand  and  refusal ;  therefcure,  where  money  has  been  l^t  widi 
another,  in  naked  deposit,  for  iiie  benefit  of  the  owoner,  Iha 
latter  cannot  maintain  an  action  to  recover  it  until  a  demand 
has  been  made  upon  the  depositary  to  return  it,  and  he  has 
refused  so  to  dd'^ 

The  principles  in  reference  to  trusts  of  this  character,  and 
the  principles  govemiag  the  relation  of  trustee  and  cestui  que 
trust,  so  far  as  they  have  any  reference  to  this  case,  will  be 
fully  illustrated  by  a  reference  to  the  following  cases:  Ooster 
V.  Murray,  6  John.  Ch.  681 ;  Murray  v.  Coster,  20  John.  558 ; 
Brown  v.  Cook,  9  John.  861;  Beardslee  v.  Richardson,  11 
Wend.  25;  l^oy  V.  22oA>  18  N.  Y.  463. 

By  the  Court,  Bhodxs,  J« 

The  plaintiff  sued  the  defendant,  as  the  administratpr  of 
Hermann  Schroeder,  deceased,  to  recover  a  balance  due  him 
for  mcmeys  before  that  time  deposited  by  him  with  Hermann 
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Sohroeder;  and  he  charges  that  Hermann  Schroeder  received 
the  moneys  ^'  in  trust  for  the  said  plaintiff,  to  be  kept  by  him, 
the  said  Hermann  Schroeder,  as  a  depositary  thereof,  until  the 
same  should  be  demanded  by  him  the  said  plaintiff;''  that  he 
promised  to  keep  the  same  in  safe  deposit  for  the  plaintiff, 
subject  to  his  order,  and  that  the  same  remained  in  the  hands 
of  Hermann  Schroeder  at  the  time  of  his  death  subject  to  the 
order  of  the  plaintiff;  and  he  also  charges  that  he  presented 
his  claim  for  the  moneys  against  the  estate  of  the  deceased  to 
the  defendant,  as  administrator,  who  rejected  the  same.  The 
defendant  fully  denies  the  alleged  indebtedness  of  his  testator, 
and  that  he  received  or  held  the  moneys  of  the  plaintiff  in  any 
manner,  and  he  sets  up  the  Statute  of  Limitations  of  two  years, 
and  of  four  years,  in  separate  answers,  and  he  allies,  by  way 
of  counterclaim,  that  the  plaintiff  is  indebted  to  the  estate 
of  the  deceased  in  the  sum  of  about  one  thousand  dollars, 
for  moneys  laid  out  and  expended,  etc.,  by  the  defmidant's 
testator. 

Judgment  was  rendered  for  the  plaintiff  upon  the  finding  of 
the  Court,  and  the  defendant  appeals  from  the  judgment  and 
the  order  denying  his  motion  for  a  new  trial. 

The  first  point  relied  upon  by  the  defendant  is  that  the  find- 
ing of  the  Court  did  not  dispose  of  the  issues  made  by  the 
second  and  third  defenses  of  the  Statute  of  Limitations,  but 
as  the  statute  of  four  years  is  clearly  inapplicable  to  the  facta 
of  the  case,  and  as  the  argument  of  counsel  applies  equally 
to  both  defenses,  the  second  defense,  setting  up  the  limitation 
of  two  years,  will  alone  be  considered  in  this  connection. 

The  defendant  alleges  in  that  defense  that  the  caus»  of 
action  did  not  accrue  to  the  plaintiff  ^'within  two  years  next 
before  the  death  of  the  said  Hermann  Schroeder,  and  that  the 
same,  if  any,  are  barred  by  the  statute  prescribing  limitations 
for  the  bringing  of  actions  in  this  State." 

The  last  clause  of  the  defense  —  that  the  cause  of  action  is 
barred  by  the  statute  —  is  not  a  statement  of  a  fact,  but  pf  a 
conclusion  of  law.  The  fact  averred  in  the  defense  is  that  the 
cause  of  action  did  not  accrue  within  two  years  next  before 
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the  death  of  Hermann  Schroedeor ;  and  it  will  be  observed  that 
this  fact  doea  not  constitute  a  defense  to  the  action,  for  the 
complaint  alleges  that  Hermann  Schroeder,  at  the  time  of  his 
death,  still  held  the  money  as  a  depositary  for  the  plaintiff, 
and  there  is  no  charge  that  he  had  done  anything  inconsistent 
with  the  contract  between  the  parties,  or  was  in  any  manner 
in  default,  and  therefore  no  cause  of  action  is  alleged  to  have 
accrued  against  him ;  but  the  cause  of  action  is  alleged  to  have 
accrued  against  the  defendant  who,  <m  demand  being  made, 
rejected  the  plaintiff's  daim  for  the  money  deposited  with  his 
testator.  The  fact  alleged  in  the  defense,  instead  of  being  in 
denial,  is  ocmsistmt  with  the  facts  stated  in  the  complaint,  and 
does  not  raise  an  issue  in  the  case.  We  do  not  intend,  how- 
ever, for  those  reasons  to  dispose  of  the  point  raised  by  the 
defendant  without  further  oonsicleration,  for  the  parties  have 
treated  the  answer  as  sufficient  to  form  the  issue  of  the  Statute 
of  Limitations,  and  in  this  respect  they  have  but  followed  the 
practice  prevailing  to  a  considerable  extent  in  this  State  — 
though  we  think  erroneously  —  of  setting  up  the  Statute  of 
Limitations  by  means  of  the  general  allegation  that  the  action 
or  the  cause  of  action  is  banred  by  the  statute  prescribing  two 
or  any  other  number  of  years,  as  the  limitation  for  bringing 
the  action. 

That  portion  of  the  case  relating  to  the  sum  of  one  hundred 
dollars  collected  by  Hermann  Schroeder  for  the  plaintiff  may 
be  left  out  of  view,  because  the  plaintiff  has  remitted  from 
the  judgment  the  amount  constitttting  that  item  in  his  account 

The  transaction  stated  in  the  complaint  —  the  depositing  of 
the  money  by  the  plaintiff  with  Hermann  Schroeder,  to  be 
held  by  him  in  trust  for  the  plaintiff,  until  the  plaintiff  should 
demand  it,  and  the  receipt  of  the  money  by  Hermann  Schroeder, 
with  the  promise  on  his  part  to  hold  it  as  such  d^ositary, 
subject  to  the  order  of  the  plaintiff — constituted  an  express 
and  direct  trust  (Kane  v.  Bloodgood,  7  John.  Ch.  Ill,  and 
cases  cited.)  The  trust  was  also  a  continuing  trust,  within 
the  principles  of  the  case  of  Baker  v.  Joseph,  16  Cal.  173. 
This  is  not  one  of  those  '^  technical  and  continuing  trusts  which 


SCHSOEDBB  V.   JaHNS.  [Sup.  Ct. 

Opinion  0f  fbe  C<mrt.> 

are  not  cognizable  at  law^  but  are  creatures  of  the  Court  of 
equity,*"  for  in  case  of  a  breach  of  the  contract  to  safely  keep, 
or  to  pay  over  the  money  on  demand^  the  cestui  que  trust  has  his 
action  at  law.  The  relation  of  trustee  and  cestui  que  trust  would 
continue,  so  long  as  the  trust  was  a  subsisting  one,  manifested 
as  such  by  the  acts  or  declarations  of  the  parties,  and  no  right  of 
action  against  the  trustee  would  accrue  until  he  assumed  a 
position  in  hostility  to  the  trust  relation.  So  long  as  he  held 
the  money  on  deposit  for  the  cestui  quk  trust,  ready  to  be  paid 
over  to  him  on  demand,  the  cestui  que  trust  oould  not  maintain 
an  action  against  him  to  recover  the  trust  property.  If  the 
trustee  has  not,  by  act  or  declaration,  manifested  a  determina- 
ti<m  to  repudiate  the  trust,  and  violate  the  contract  under 
which  the  money  came  to  his  hands,  there  must  be  a  demand 
by  the  cestui  que  trust  for  thjs  money  and  a  refusal,  before  he 
is  liable  to  an  action  for  the  money.  This  principle  necessa- 
rily grows  out  of  the  relation  the  parties  have  assumed,  and  is 
too  dear  to  require  either  argument  or  authority  in  its  support. 
The  Statute  of  Limitations,  therefore,  would  not  commence 
to  run  in  such  case  unless  the  demand  was  mada  The  only 
demand  alleged  is  the  one  made  upon,  the  administrator. 

The  Court  finds  thsit  the  money  was  deposibed  with  the  tes- 
tator '^  to  be  held  by  him  on  deposit  and  in  trust  for  the  plain-* 
tiff,  and  was  so  held  by  him  at  the  time  of  his  death,"  etc 
The  defendant  objects  that  the  finding  does  not  specify  the 
kind  of  deposit  that  was  made  and  says  that  a  deposit  may  be 
made  for  many  different  purposes;  but  we  think  the  objection 
untenable.  The  very  definition  of  a  deposit  is  a  naked  bail- 
ment of  goods  to  be  kept  for  the  bailor,  without  reward,  and 
to  be  returned  when  he  shall  require  it.  (See  Bouvier's  Law 
Die;  Jones'  Bailee,  36,  117;  Story,  Bailees,  Sea  41.)  Ho 
other  purpose  would  be  implied  than  what  the  term  itself 
imports,  in  the  absence  of  any  fact  tending  to  show  a  deposit 
for  another  purpose.  The  finding  shows  that  the  depositary 
held  the  property  at  the  time  of  his  death  in  the  same  capa- 
city in  which  it  came  to  his  hands.  No  presumption  could  be 
indulged  in  of  a  damand  upon  and  a  refusal  by  ih&  depositary. 
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for  the  presomptian  would  be  that  he  had  at  all  times  eoni- 
plied  with  his  agreemeait  with  the  cestui  que  trust.  The  faet 
found  that  at  the  time  of  hia.  death  he  still  bore  his  original 
relation  to  the  prcfp&rtj  —  that  is,  that  he. remained  such  depost^ 
itary  —  holding  the  property  in  trust  &r  the  depositor,  to  be 
returned  to  him  on  demand  —  negatives  any  presumption  that 
the  depositary  had  aasumed  a  poBitioa  in  hoatilily  to  the  trust 

It  is  alleged  in  the  complaint  and  not  denied,  in  the  answer, 
that  a  demand  for  the  money  deposited  was  made  of  the 
defendant  as  administrator,  and  that  he  rejected  the  claim  for 
the  money.  It  ia  not  doubted  that  the  rejection  amoimted  to 
•  refusal  to  return  the  money  deposited  with  his^  testator. 
The  cause  of  action  accrued  at  that^  time,  and  the  Statute  of 
Limitations  commenced  from  thence  to  run.  The  facts  found 
by  the  Court,  together  with  the  facts  in  the  case,  that  stand 
as  admitted  by  the  failure  to  deny  them,  completely  meet  the. 
defendant's  answer  of  the  Statute  of  Limitations,  and  show  tha4; 
the  two  years  had  not  elapsed  since  the  cause  of  action  accrued. 
While  agreeing  with  coimsel  for  the  defcindant  that  the  Court 
must  find  as  to  the  truth  of  every  issue  of  fact  found  in  the 
ease,  we  think  the  finding  need  not  be  directly  and  pointedly 
made  that  each  of  the  several  allegations  of  tiie  complaint  or 
the  answer  is  or  is  not  true,  but  if  the  Court  finds  such  facts 
as  will  be  suffident,  with  the  facts  admitted  by  the  parties  to 
be  true,  to  necessarily  determine  every  material  issue  in  tJie 
cause^  the  requirement  of  the  law  in  that  respect  will  be  satis- 
fied. 

The  defendant  further  objects  to  the  finding  on  die  ground 
that  the  Court  failed  to  find  the  acts  as  to  the  counterclaim. 
The  finding,  as  an[ieaded  after  it  was  objected  to  by  the  defend* 
ant,  is  in  substance  that  no  evidence  was  introduced  by  him 
of  that  defense,  except  of  the  sum  of  three  hundred  and  forty- 
seven  dollars,  for  which  credit  was  given  in  the  plaintifiPs 
eUim,  and  whieh  was  aUowed  in  the  finding.  The  finding 
does  not  respond  to  the  issue,  and  techiucally  it  is  incorrect, 
for  the  statement  is  not  that  there  was  no  evidence  introduced 
of  the  oounterdaim,  but  that  the  defendant  Introduced  none. 
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If  there  was  any  evidence  in  the  case  tending  to  prove  the 
counterclaim  beyond  the  amount  allowed,  the  finding  would 
be  held  to  be  defective  and  erroneous ;  but  the  defendant  made 
a  statement  in  support  of  his  motion  for  a  new  trial,  in  which 
is  contained  ''  all  the  evidence  given ''  in  the  cause,  and  upon 
an  examination  of  the  statement  no  evidence  is  found  therein 
tending  to  prove  the  counterclaim,  beyond  the  amount  allowed 
the  defendant  If  the  Court  had  passed  directly  upon  the 
issue,  the  finding  would  have  been  against  the  truth  of  the 
facts  set  up  in  the  defense,  except  as  to  ike  amount  allowed 
the  defendant  The  finding  is  technically  erroneous,  but  the 
error  has  not  operated  to  the  prejudice  of  the  defendant,  and 
will,  therefore,  be  disr^arded 

The  remaining  points  urged  by  the  defendant  do  not  require 
separate  consideration,  as  all  of  them  have  been  answered  by 
the  views  already  expressed,  except  the  one  relating  to  the 
j^reponderance  of  the  evidence,  and  we  are  not  justified  in  dis- 
turbing thcf  finding  on  that  ground. 

Judgment  affirmed. 


WILLIAM  REDDING,  and  EDWARD  P.  REED  v.  JOHN 
WHITE,  AMOS  WHITE,  LAURA  WHITE,  ato  P. 
KAMMERER. 

Powm  TO  Gkamt  OB  LBAsn  PuBBLo  liAinM. —  Under  the  MexlcBa  tew  the 
power  to  grant  or  lease  pueblo  lands  was  vested  In  the  municipal  aothorl- 
tles ;  bat  this  power  was  limited  to  the  grantbig  of  booae  lots  tor  boildlng 
purposes,  and  lots  two  hundred  Taras  square,  called  tumrtet,  for  ealtlTatlnff 
or  planting  as  gardens,  vineyards,  orchards,  etc 

liBASB  or  PuBBU)  Lakdb. —  A  lesse  of  foar  hundred  acres  of  pueblo  land  for 
ninety-nine  years  made  by  the  municipal  authorities  of  a  pueblo  In  Cali- 
fornia in  1847,  was  void  for  want  of  power  in  the  authorltieB  to  make  the 
lease. 

Appbai*  from  th«  District  Oourt,  Third  Judicial  District, 
Santa  Olara  County. 

On  the  9th  day  of  April,  1863,  plaintiffs  commenced  this 
action  to  recover  possession  of  a  tract  of  land  in  San  Jose, 
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designated  as  Lot  Number  Forty-nine  of  the  lots  commonly 
called  the  five  hundred  acre  lots  of  the  Pueblo  of  San  Jos^. 

The  complaint  averred  possession  and  ownership  in  plain- 
tiffs as  tenants  in  common  on  the  27th  day  of  May,  1862,  and 
ouster  by  defendants  on  the  same  day.  The  answer  denied 
the  allegations  of  possession  and  ownership,  and  averred  that 
defendants,  and  those  whose  title  they  had  acquired,  had  been 
in  possession  of  the  land  sued  for  for  fourteen  years.  Plain- 
tiffs, to  maintain  their  action,  relied  on  a  grant  made  by  the 
Alcalde  of  the  Pueblo  de  San  Jose,  in  accc^ance  with  the 
decree  of  the  Junta  and  people  of  the  Pueblo.  Plaintiffs 
recovered  judgment  in  the  Oourt  below,  and  defendants 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

,     O.  T.  Byland,  for  Appellants. 

"I 

The  court  erred  in  admitting  said  pretended  loan  in  evi* 
dence,  because  the  Alcalde  was  not  authorized  or  empowered 
in  any  manner  to  make  such  an  instrument,  and  because  the 
same  conveyed  no  title  or  right  The  Alcalde  does  not  pre- 
tend to  make  said  loan  by  virtue  of  any  general  power  in  him 
vested  as  such  officer,  but  he  makes  it  by  authority  of  certain 
decrees  of  tbe  Junta  and  people. 

We  have  been  unable  to  find  in  the  Spanish  or  Mexican  law 
any  tribunal  or  power  authorized  to  make  grants,  known  or 
called  '^  Junta,"  nor  do  we  find  any  power  given  to  the  people 
to  assemble  as  a  Junta,  for  the  purpose  of  authorizing  Alcaldes 
or  other  officers  to  make  grants.  ^' Junta"  simply,  means  a 
rueeting  or  gathering,  and  there  is  no  power  oonfer»Bd  on  such 
to  authori^  Alcaldes  to  dispose  of  pueblo  lands. 

In  the  regulations  lor  the  government. of  the  Province  of 
California,  by  Governor  Felipe  de  ITeve,  dated  at  Monterey, 
1st  Jime,  1779,  and  approved  by  the  Sang  of  Spain,  October 
24th,  1781,  the  extent  of  suertes  is  fixed  at  two  hundred  varas 
square,  (a  vara  is  abouty  thirty-three  inches  English  measure.) 
Two  Queries  of  irrigable  land,  and  two  of  dry  land,  were  all 
tfiat  were  given  to  one  person ;  the  rest  of  the  lands  were  held 
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t<i"be  granted' in  the  name  of  his  majesty,  by  the  'Qovemor. 
(Sec  6,  App.  2,  Rockwen,  446,  447.)  ' 

'  In  the  same  law  it  is  declared  "  that  the  corresponding  titles 
io  house  lots,  lands,  and  waters,  granted  to  the  new  pobladors^ 
or  which  may  hereafter  he  granted  to  other  reddenls,  ehaU  he 
made  out  hy  the  Oovemor^  or  Commissary  whom  he  may 
appoint  !for  this  purpose,  records  of  which,  etc,  must  be  kept, 
etc    (Sec  17,  App.  2,  Rockwell,  460.) 

From  this  law,  made  at  Monterey  in  1779,  naii  approved 
by  tke  King,  1781,  it  would  seem  that  four  suertes  were  all 
that  could  be  granted  to  an  individual;  and  it  furthi^  appears 
^at  the  Governor  and  his  Commissary  wer&  alone  authorised 
or  empowered  to  make  even  such  grants  or  dispositions  of  tbe 
pueblo  lands. 

T.  Bodley,  also  for  Appellants. 

W.  T.  Wallace,  f  or  Respondenta 

The  instrument  being  shown  to  be  a  genuine  orighild  official 
act  of  the  Alcalde,  upon  its  being  read  in  evidence  certaia 
presumptions  arose;  amo^g  which  was  the  presumption  thai 
the  Alcalde  had  authority  to  make  the  grani,  and  that  the  land 
granted  was  inside  the  boundaries  of  the  Pueblo  of  San  Jose. 
(Gohae  v.  Raidn,  8  CaL  458;  Welch  r.  SuUivan,  S  Cal.  188- 
202»;  White  ▼.  Moses,  21  Cal.  40.) 

This  doctrine  of  presumption  is  one  that  has  been  indulged 
in  in  support  of  instruments  of  this  character  whenever  ffie 
qiieetion  of  authority  ta  make  the  grant  was  presented,  unem- 
harrassed  6y  any  question  of  fraud  or  forgery. 

In  the  case  of  United  States  v.  Clark,  8  Peters*  TJ.  S.  Rep. 
448,  a  royal  order  of  1790  was  recited  in  the  grant,  as  being 
the  authority  upon  which  it  was  issued.  Of  this  order,  thus 
recited,  the  Supreme  Court  of  the  United  States  said:  ^'It 
most  certainly  does  not  authorize  that  grant  *  ^  *  and 
it  is  not  doubted  that  the  quantity  contained  in  the  grant  far 
exceeded  the  quantity  authorized  by  that  order."    The  grant 
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in  that  ^se  Vms  mstaitied,  notwiliistandu&g  that  the  tutbiorily 
zecited  in  it  was  not  sufficient  to  siistain  it» 

By  the  Court,  SAimEssoNy  0*  J* 

The  conclusion  which  we  have  readied  upon  the  controlling 
question  iuTolted  in  this  case,  renders  a  notice  in  detail  of  the 
eeveral  pdints  made  by  counsel  unnecessary^  The  plaintifs' 
title  is  founded  upon  an  Alcalde  grant  or  lease  of  the  laud  in 
controversy  ior  ^'a  term  of  ninety-nine  years,  with  the  rig}^ 
of  nine  renewals.''  The  quantity  of  land  is  described  ij»  the 
lease  as  fire  hundred  acr^,  more  or  less;  but,  as  appears  fpK>in 
the  record,  the  actual  quantity  is  a  little,  leas  than  fbur  fampi* 
dred  acres.  The  grant,  upon  its  face,  purports  to  have  .been 
made  on  the  14th  of  November,  1847,  in  aocordance  with  the 
decree  of  the  Junta  and  the  People  of  the  Pueblo  de  San  Jos6 
Gde.,  in  Upper  California^  passed  and  entered  of  record  on  .the 
29th  day  of  June,  1847,  and  in  accordance  with  a  confirma- 
tory decree  of  the  people  of  said  pueblo,  passed  in  Primary 
Assembly,  on  the  30th  day  of  the  same  month,  |md  entered  of 
feeord  in  the  office  of  the  Alcalde. 

Assuming  that  the  decrees  of  the  29th  and  30th  of .  June 
fully  empowered  the  Alcalde  to  make  the  grant  iu  question, 
we  think  they  were  void  for  the  want  of  power  in. the  Junta 
and  people  of  the  pueblo,  and  leaving  those  decrees  out  of.  the 
ease  and  assuming  that  the  Alcalde  made  the  grant  by  virtue 
of  the  general  powers  vested  in  him  as  such  Alcalde,  we  also 
think  the  grant  was  void  for  the  same  reason. 

It  has  been  held  that  the  power  to  grant  opr  lea^  pveblo 
lands  wflis  vested  in  the  municipal  authorities  under  the  Me^i^ 
<»n  system.  {Gohas  v.  Raisin,  3  Cal.  448;  Hart  v.  Mwnett, 
15  CaL  &3(>;  WhUe  v.  Mdaee,  21  Cal.  84.)  But  this  power, 
as  appears  from  the  same  cases,  was  limited  to  the  graiiting  qt 
holise  lots  for  building  purposes,  called  solareB,  and.aowing 
ground  for  cultivating  or  planting  as  gardens,  vineyard^ 
orchards, .  eta,  called  sueHss.  Upon,  the  question  as  to /how 
much  lan4  ^  mi^rte^  embraced,  ^wie  ai^/ .cited  tp  no  authority. 
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except  liie  fifth  section  of  Appendix  "No.  2,  BodcwelPs  Span- 
ish Law,  446^  containing  extracts  from  the  regoktions  for  the 
government  of  the  Province  of  California,  by  Don  Felipe  De 
Neve,  Governor  of  the  same,  dated  in  the  ^yal  Presidio  of 
San  Carlos  de  Monterey,  June  1,  1779,  and  approved  by  hia 
majesty  in-  a  royal  order  of  the  24th  October,  1781.  It  is 
there  provided  that  each  siterte  of  land,  whether  capable  of 
irrigation  or  dependent  on  the  seasons  (de  riego  de  temporale) 
shall  consist  of  two  hundred  varas  in  length,  and  two  hundred 
in  breadth,  such  being  the  area  generally  occupied  in  the  sow- 
ing of  one  f Onega  of  Indian  com;  and  it  is  further  provided 
that  not  more  than  two  suertes  of  irrigable  land,  and  other  two 
of  dry  land,  shall  be  allotted  to  each  of  the  pobladores.  If 
from  that  time  until  the  cession  of  California  to  the  United 
States  any  change  was  made  in  the  size  of  a  suerte,  counsel 
'have  failed  to  produce  the  evidence  of  such  change,  and  our 
own  researches  have  discovered  none.  But  admitting  that  a 
9uerte  had  no  precise  limits  as  to  quantity,  the  word  by  defini- 
don  signifies  a  small,  or  middling  sized  lot,  suitable  for  a  gar- 
den, vineyard,  or  orchard  In  Seoane's  Keuman  and  Baretti's 
Dictionary  the  word  is  defined  in  English  by  the  word  '^  lot," 
and  the  expression  suerte  de  cana  is  defined  as  each  patch  or 
lot  into  which  a  large  sugar  cane  field  is  divided. 

Guided,  by  such  light  as  we  have  we  are  of  the  opinion 
that  the  municipal  authorities  under  the  Mexican  law  did  not 
have  the  power  which  was ,  attempted  to  be  exercised  in  the 
present  case.  We  know  of  no  instances  where  such  grants 
were  made  except  in  the  Pueblo  of  San  Joe6,  and  even  there 
not  until  after  ^e  oocupation  of  the  country  by  our  own  peo- 
ple. This  is,  of  itself,  strong  if  not  condusive  evidence  of 
tiie  non-existence  of  the  power.  Such  a  power  would  have 
been  in  direct  antagonism  to  the  policy  of  the  Mexican  Govern- 
ment as  indicated  in  its  laws  touching  the  establishment  of 
towns  and  villages,  and  would  have  retarded  and  defeated  that 
policy. 

For  the  purpose  of  inducing  colonization  and  encouraging 
4e  building  up  of  towns  and  villages^  a  certain  quantity  of 


Jan.,  1865.]  Psopub  v.  Skidkoju.  287 

Points  decided. 

land  was  allotted  to  each  to  be  distributed  in  small  quantities 
among  the  inhabitants  for  building  lots  and  for  cultivation 
upon  a  moderate  scale.  In  view  of  the  quantity  of  the  land 
thus  allotted  and  the  purposes  for  which  it  was  allotted,  it  is 
apparent  to  us  that  leases  by  the  mTmicipal  authorities  of  five 
hundred  acre  tracts  for  nearly  a  thousand  years  at  a  rent  of 
only  three  dollars  per  annum  could  not  have  been  authorized 
consistently  with  the  end  in  view. 

Judgment  reversed  and  cause  remanded. 


THE  PEOPLE  «.  WALTER  SKIDMORE,  WALTER  A. 
SKTDMORE,  EGBERT  VAN  ALLEN,  and  LOUIS 
DENOS. 

VosMn  JuDOiimr  as  a  Bab. —  If  ih%  defendants  demur  to  the  complaint  for 
misjoinder  of  iMirtles  defendant,  as  well  mm  for  other  reatona,  and  at  the 
Huno  time  answer,  and  the  parties  stipnlata  to  snhmlt  the  Inoes  of  law  and 
faet  to  the  COnrt  upon  the  pleadings,  and  a  general  judgment  Is  rendered 
for  the  defendants,  It  la  a  bar  to  another  ealt  for  the  lame  cause  of  action, 
although  the  real  ground  upon  which  tiie  judgment  was  based  was  the  mis- 
joinder of  parties  defendant 

■zrasasioN  or  Opinion  on  a  Point  mot  uvobb  ths  Coobt. —  If  a  judgment 
Is  rendered  generally  for  the  defendants  upon  Issues  of  both  taw  and  fact, 
and  the  Supreme  Court  upon  appeal  afflrm  the  judgment,  a  statement  In  the 
opinion  that  the  judgment  was  affirmed  because  there 'was  a  misjoinder  of 
parties  defendant,  and  that  the  effect  of  the  judgment  will  not  preclude  ths 
plaintiff  from  suing  again,  does  not  prevent  the  judgment  from  being  a  bar 
to  a  new  suit  brought  for  the  same  cause  of  action. 

InMMKfT  nNDSBBD  ON  DsMOuaB  AS  A  BAB.— « If  the  defendants  demur  and 
answer  at  the  same  time,  and  Issues  of  law  and  faet  are  submitted  to  ths 
Gourt,  and  an  order  Is  made  sustaining  the  demurrer  by  reason  of  a  mis- 
joinder of  parties  defendant,  and  judgment  Is  rendered  for  ths  defendants 
vpon  the  wder,  ths  jodgmeat  wiU  not  bar  «  new  action. 

Appeal  from  the  District  Court,  Seventli  Judicial  District, 
Marin  County. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  defend- 
ants appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

John  Reynolds,  and  8,  P.  Reynolds,  for  Appellants^ 
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The  cau$e  in  the  former  cade  wa8  fully  tried  upon. its  merits 
and  the  judgment  there  is  a  perfect  bar  to  this'  action,  and  i» 
completely  brought  within  the  oaae  of  Qraj/  t«  Dougherty,  2^ 
Cal.  266. 

Bradley  HaU,  for  Bespondent, 

Patterson,  WaHaee  &  Stow,  also  for  Be^ondent. 

The  parties  are  not  identicaL  Daniel  T.  Taylor  was  a  party 
to  the  first  action;  he  is  not  a  party  to  this.  He  was  made  a 
party  for  the  sole  purpose  of  obtaining  equitable  relief  against 
him.  Because  he  was  made  a  party,  his  conlefendants  de- 
murred, and  also  because  the  relief  sou^t  against  him  was 
equitable,  whilst  that  sought  against  the  obligors  was  legal. 

This  Court  say:  ^'If  the  demurrer  for  mi^'oinder  of  causes 
of  action  had  been  sustained — that,  and  no  more — and  judg- 
ment had  been  entered  for  the  defendants  upon  that  order,  and 
the  plaintiff  had  appealed,  and  the  judgment  had  been  affirmed, 
there  can  be  no  pretense  that  the  judgment  would  have  baarred 
a  new  action  unaffected  with  a  like  misjoinder."  The  de- 
murrer was  not  withdrawn;  it  was  submitted  to  .the  referee 
iot  decision.  The  judgmeat  as  entered  does  not,  we  submit, 
purport  to  be  rendered  upon  the  facts  found  by  the  referee, 
for  he  found  none;  and  one  of  the  assignments  of  error  was 
that  judgment  could  not  be  entered  by  the  Clerk  without  a 
finding  of  facts.  The  demurrer,  then,  was  properly  before  tfad 
Court,  and  the  Supreme  Court  properly  considered  it  and 
passed  upon  it  It  must  be  conceded  that  taking  the  opim(»i 
signed  by  the  Judges,  and  riot  the  Clerk's  entry  or  tKmdiusion 
of  what  the  judgment  was,  as  the  law  of  the  case  and  as  the 
decision  and  judgment  of  the  Court,  and  plaintiffs'  right  to 
bring  a  new  action  was  not  barred,  the  Judges  certainly  knew 
what  they. meant  and  intended,,  sjiA  they  expressed  the  judg- 
ment of  the  Court  to  be  that  the  demurrer  was  properly  sus- 
tained; and  the  language,  **  We  affirm  the  judgment  upon  the 
demurrer  for  this  misjoinder,"  controls  the  subsequent  words, 
'^  judgmsnt  is  affirmed''  i^<^  leaves  the  baianoe  of  the  deci|i<m 
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operative -T  that  the  affirmance  sball  not  prfolude  an  action 
npon  tbe  recogniiuuioe.    , 

The  sustaining  of  the  demurrer  and  affirming  the  judgment 
for  a  naisjoinder  of  parties  ia  not  ^  bar,  any  niore  than  an 
acquittal  upon  a  defective  indictment.  (4  C5ow.  44;  2  Hawk. 
C.  55;  1  Bulstxode,  142;  2  Hale'a  Fleaa^  248;  People  ▼•  Bar- 
rett, 1  John.  66 ;  13  Jidm.  361.) 

By  the  Court,  Shavtsb,  J. 

This  is  an  action  upon  a  recognizance  entered  into  by  thib 
defendants  to  secure  the  appearance,  etc.,  of  W.  Skidmore  to 
answer  to  a  charge  of  murder. 

The  answer  of  the  defendants  denies  many  of  the  allega- 
tions of  the  complaint,  and  sets  up  a  judgment  in  a  former 
suit  as  a  bar  to  the  action. 

The  recprd  of  the  proceedings  in  the  former  suit  is  made . 
part  of  the  transcript  by  stipulation,  and  it  appears,  on  com- 
paring the  two  records^  that  the  aotions  are  identical  in  sub- 
ject matter  and  .parties.  The  only  question,  therefore,  having 
any  ccmnection  with  the  special  defense,  is  whether  the  judg- 
mient  in  the  former  action  was  based  upon  the  merits. 

In  the  complaint  in  the  first  suit  there  was  a  prayer  for 
equitable  relief  against  D.  T.  Taylor,  tru3tee  in  an  express 
trust  created  by  Skidmore  for  the  protection  of  his  sureties 
against  their  liability  upon  the  recognizance,  and  the  trustee 
WAA  to  t)iat. intent  made  a  party  defendant. 

The  defendants  in  the  first  suit  demurred  to  the  complaint 
on  the*  ground  of  ambiguity,  misjoinder  of  causes  of  action 
and  parties  defendant^  and  for  want  of  facts  sufficient  to  con- 
stitute d  c»use  of  action,  and  they  also  answered  the  complaint. 
Thereafter,  on  stipulation  of  parties,  an  order  was  entered 
referring  the  ease  to  Charles  Halsey  '^  to  try  all  the  issues  of 
law  and  fact  therein  and  to; report  a. judgn;ient- thereon." 

'.Tb^iP^i^tl^,  in  due.  tiw  ,app^red  before  the  referee,  and 
in  the  first  place,  as  appears  by  the  record,  drew  up  and  sub- 
mitted to  him  a  categorical  statement  of  the  matters  charged 
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in  the  complaint  and  admitted  by  the  answer;  which  list  em- 
braced mosty  if  not  all,  the  substantive  allegations  in  the  com- 
plaint. 

The  plaintiff  thereupon  moved  that  the  demurrer  be  over- 
ruled, which  motion  was  denied  and  the  plaintiff  excepted. 

The  plaintiff  then  moved  for  judgment  against  the  oognizors, 
upon  the  pleadings  and  '^admissions  of  facts  as  aforesaid  in 
the  action  at  law;^  which  motion  was  also  denied  and  the 
plaintiff  excepted. 

The  plaintiff  then  ''moved  for  the  equitable  relief  and 
decree  asked  for  in  the  complaint,  against  all  the  defendants, 
upon  said  facts  proved  and  the  admission  in  the  pleadings, 
which  motion  was  then  and  there  denied  by  the  referee,  and 
the  plaintiff  duly  excepted/* 

The  record  thereafter  proceeds  as  follows :  ^  And  the  iBSues 
of  law  and  fact  raised  by  the  pleadings  were  submitted  to  the 
referee  upon  the  pleadings  for  his  decision,  and  to  report  a 
judgment  thereon  in  the  case. 

"  On  the  2d  day  of  July,  1860,  the  referee  filed  his  report, 
which  is  attached  to  the  judgment,  finding  no  facts,  but  find- 
ing as  conclusions  of  law  from  the  facts  shown  by  the  plead- 
ings, that  defendants  are  entitled  to  judgment  against  the 
plaintiff,  to  which  decision  plaintiff  duly  excepted. 

"  On  the  same  day  of  July,  1860,  the  Clerk  of  said  Court 
of  Marin,  without  any  order  of  Court,  entered  up  judgment 
in  favor  of  the  defendants  and  against  plaintiff  for  costs,  the 
Court  then  being  in  session;  to  which  decision  and  judgment 
the  plaintiff  duly  excepted.'* 

All  the  foregoing  passages  occur  in  the  plaintiff's  statement 
on  motion  for  new  trial,  and  on  appeal,  in  the  first  action. 
The  statement  closes  with  the  following  assignment  of  errors : 

The  plaintiff,  on  the  motion  for  a  new  trial,  assigns  and  will 
rely  upon  the  following  grounds  of  error: 

1.  Error  of  the  referee  in  not  OTormling  defendanta'  de- 
inurrer* 
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2.  Error  of  the  referee  in  not  granting  plaintiff's  motion 
for  judgment  in  the  action  at  law, 

3.  Error  of  the  referee  in  not  granting  plaintiff's  motion 
for  judgment  in  the  equity  case  or  cause  of  action. 

4.  Error  of  the  referee  in  deciding  as  oondusions  of  law 
that  defendants  were  entitled  to  judgment  against  plaintiff. 

6.  That  the  judgment  entered  in  the  report  of  the  referee 
18  against  law  and  evidence. 

6.  That  the  Clerk  of  the  Court  erred  in  entering  judgment 
without  a  finding  of  facts  by  the  referee. 


The  following  is  the  report  of  the  referee: 


The  People  of  the  Stale  of  Calif omia,  plaintiff,  ▼.  Walter 
SJcidmore,  Walter  A.  Skidmore,  Egbert  Van  Allen,  and  Louis 
Denes.  State  of  California,  in  the  District  Court  for  the 
Seventh  Judicial  District,  in  and  for  the  County  of  Marin. — 
The  undersigned,  to  whom  this  action  was  referred  to  try  the 
issues  therein  and  report  a  judgment  thereon,  does  report  that 
the  said  action  was  submitted  by  the  attorneys  for  the  respect- 
ive parties  thereto  upon  the  pleadings  in  the  same.  And  from 
the  facts  therein  stated  I  do  find  as  a  conclusion  of  law,  that 
the  said  plaintiff  is  not  entitied  to  recover,  and  I  do  report  a 
judgment  upon  the  issues  in  said  action  in  favor  of  the  said 
defendants  against  the  said  plaintiff. 

July  2,  1860.  Chablss  Halsst,  Beferee,  eta 

Upon  that  report  the  following  judgment  was  rendered:    , 

The  People  of  the  State  of  California,  plaintiff,  v.  Walter 
SJcidmore,  Walter  A.  Skidmore,  Egbert  Van  Allen,  Louis  Denos 
and  Daniel  T.  Taylor.  In  the  District  Court  of  the  Seventh 
Judicial  District  of  the  State  of  California,  in  and  for  the 
County  of  Marin. —  The  above  entitied  action  having  been 
heretofore,  by  consent  of  the  parties  thereto,  duly  referred  to 
Charles  Halsey  to  try  all  the  issues  of  law  and  fact  therein 
and  report  a  judgment  thereon,  and  the  said  referee  having 
duly  made  and  filed  his  report  thereon,  wherein  and  whereby 
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he  has  found  and  r^orted  a  judgment  In  favor  of  the  said 
defendants,  therefore  it  is  now  ordered,  adjudged  and  decreed 
by  the  Court  that  the  said  defendants  herein  do  have  and  re- 
cover a  judgment  against  said  plaintiff;  that  they,  the  said 
defendants,  be  hence  dismissed  without  day,  and  the  said  plain- 
tiff take  nothing  by  this  said  action.  And  it  is  ordered  and 
adjudged  that  the  defendants  do  have  and  recover  their  costs 
and  disbursements,  amounting  to  one  hundred  and  two  dollars 
and  tw6aty<-five  cenAs. 

The  motion  for  new  trial  having  been  denied,  the  plaintiff 
brought  the  case  to  thd  Supreme  Conrt  by  appeal 
The  Conrt  in  the  opinion  say: 

We  afiSrm  the  judgment  upon  the  demurrer  for  this  mis- 
joinder. The  effect  of  the  judgment  will  not  be  to  preclude 
the  plaintiff  from  suing  again  when  the  cause  of  action  can 
be  more  formally  set  out»  i 

Judgment  ia  affirmed. 

1.  The  judgment  below  was  not  reversed,  either  in  whole 
or  in  part,  by  the  Supreme  Courts  nor  was  it  modified  in  any 
particular;  and  it  follows,  if  the  Court  dealt  with  the  judg- 
ment at  all,  it  must  have  affirmed  it  to  the  whole  extent  of  its 
terms.  But  the  nature  and  scope  of  the  Court's  final  action 
is  olearly  indicated  by  the  words  "judgment  affirmed,''  as  they 
occur  in  the  published  report  of  the  case.  (17  Cal.  261.)  We 
have  examined  the  record,  now  regaining  in  thi^  Court^  ^d 
find  an  unqualified  entry  to  the  effect  that  the  judgment  was 
affirmed. 

The  Courts  in  examining  the  judgment  in  connection  with 
the  errors  assigned,  found  that  there  was  at  least  one  ground 
upon  which  the  judgment  could  be  justified,  and  therefore 
very  properly  refrained  from  considering  it  in  connection  with 
the  other  errors.  But  the  affirmance,  still,  was  an  affirmance 
to  the  whole  extent  of  the  legal  effect  of  the  judgment  at  the 
time  when  it  was  entered  in  the  Court  below.  The  Supreme 
Oonrt  found  lAo  error  in  the  xiecord,  «nd,  jt^er^ore  not  only 
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allowed  it  to  standi  ilmt:  affirmed  it  m  an  enturety,  and  bj  direct 
eKprcflsioiii      .  ,  :     j 

If  the  demurrer  for  misjodnder  of  oanaea'  had  been  sua- 
tained  —  that,  and  no  more— » and  judgment  had  been  entered 
for  the  defendants  npcn  that '  order^  and  the  plaintiff  had 
appeiiled,  axid  the  .jn<^gment  had  been  affirmed,  there  can  be 
no  pretense  that  the  judgment  -wemld  have  barred  a  new  action^ 
unaffected  with  a  like  misjoihder ;  and  henoe  if  die  judgment 
below  was  in  fact  based  solely  upon  an  ascertained  misjoinder 
of  causes  of  action  :or  of  parties,  or  upon  ambiguity  in  the 
complaint,  or  upon  all  of  them  combined,  or  upon  any  other 
matter  not  involving  the  very  merits  of  the  plaintiff's  claim, 
a  new  action,  free  from  these  dilatory  infirmities,  might  have 
.beien  brought  to  enforce  it  The  remarii  made  by  the  Court  in 
the  .opinion  as  to  the  effect  of  its  own  non-reversal,  and  ex- 
pressed affirmance  of  the  judgment,  was  not  upon  a  point  then 
before  it  in  error,  and  therefore,  though  eminently  entitled  to 
consideration,  cannot  be  considered  as  res  judicata,  nor  even 
as  authority  iA  the  exact  sense. 

2.  AssmniBgy  then,  that  the  judgment  rendered  in  the  first 
action  is'  now  as  it  was  in  the  beginning,  liie  question  is  nar* 
rowed  to  a  single  point  of  inquiry:  Was  the  former  judgment 
up<m  the  merits  of  the  claim ! 

The  judgment,  howsoever  comprehensive  in  its  terms,  must 
be  read  in  the  light  of  the  whole  judgment  rolL 

It  appears  that  the  issues  of  law  raised  by  the  dCTiurrer, 
and  the  questions  of  fact  raised  by  the  answer,  were  by  the 
stipulation  of  the  parties  sent  to  the  referee ;  that  the  plaintiff 
at  the  hearing,  having  in  the  first  place  agreed  with  the  de- 
fendants upon  a  statoiaent  of  the  facts  bearing  upon  the  merits, 
moved  that  the  demurrer  should  be  overruled.  The  motion 
was  denied,  and,  as  we  presume,  upon  the  ground  that  it  would 
be  irregullpr  to  pass  upon  the  merits  of  a  demurrer  on  motion 
to  overrule  H. 

The  subsequent  notion  tat  judgment  on  the  faots,  as  shown 
hj  the  pleadings'  and  agreed  statemient,  was  also  overruled; 
and  as,  in  one  point  of  view,  the  motion  was  a  proper  one,  the 
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ruling  upon  it  may  be  oonsidered  as  having  been  in  itself  a 
disposition  of  the  case  upon  the  merits.  But  howevor  that 
may  be,  it  would  seem  that  the  parties,  after  running  the 
issues  of  law  and  fact  one  after  another  through  the  gauntlet 
of  these  motions,  concluded  to  b^n,  and  did  in  fact  begin  de 
fu>vo;  for  immediately  thereafter  the  issues  of  law  and  fact 
were  submitted  to  the  referee  upon  the  pleadings  for  his  de- 
drion  and  to  report  a  judgment  thereon  in  the  case. 

How  did  the  referee  act  upon  the  matters  of  thought  and 
judgment  so  committed  to  himt  The  answer  to  this  question 
is  to  be  found  in  the  report. 

The  report  commences  with  a  recital,  to  the  effect  that  the 
case  was  submitted  by  the  attorneys  of  the  respective  parties 
upon  the  pleadings;  and,  ''from  the  facts  therein  etaied,"  it 
finds,  as  a  conclusion  of  law,  that  the  plaintiff  is  not  entitled 
to  recover,  and  reports  a  general  judgment  in  favor  of  the 
defendants  against  the  plaintiff. 

In  view  of  this  sweeping  report  and  the  matters  that  imme- 
diately preceded  it,  we  are  not  at  liberty  to  hold  that  the  gen- 
eral judgment  entered  upon  ^^the  report,"  in  terms,  was  not 
watered  upon  it,  and  the  whole  of  it,  in  legal  effect  Going 
by  the  record,  it  appears  affirmatively  that  the  judgment  was 
based  upon  the  merits  of  the  claim,  and  not  upon  the  dilatory 
matters  raised  by  the  demurrer  nor  any  other  mere  technical 
defect.  It  may  be  ocmceded  that  the  proceedings  before  the 
referee  were  irregular,  as  they  were  in  some  particulars;  and 
it  may  further  be  assumed  that  the  judgm^it  was  erroneous 
in  view  of  the  facts  agreed  upon;  still,  the  judgment  has 
never  been  reversed  nor  modified,  and  therefore  its  efficacy  as  a 
bar  to  this  action  is  impaired  neither  by  the  irregularity  nor 
the  error. 

We  have  further  considered  the  plaintiff's  daim  upon  its 
original  merits,  and  our  convictions,  upon  a  somewhat  hurried 
consideration  of  the  defendants'  objections,  are  in  favor  of  the 
daim.  But  this  action  is  to  be  decided  upon  tiie  present  kgal 
merits  of  the  claim,  and  we  consider  that  it  is  barred  by  tiie 
former  judgment.  *     ' 
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In  the  caae  of  Phelm  v.  Supervisors  of  San  Francisco^  9 
Cal.  15,  cited  for  the  reepondents,  the  jnd^ent  was  distinctly 
upon  the  demurrer,  and  the  Court,  reversing  and  not  affirming 
the  judgment^  as  here,  held  that  the  plaintiff  could  amend  his 
complaint  on  application  to  the  Court  helow.  The  point  de- 
cided in  that  case  is  not  the  point  presented  here,  and  the 
distinction  is  so  manifest  that  a  formal  statement  of  it  is  un- 
necessary. 

Judgment  reversed  and  new  trial  ordered. 


RUDOLPH  STEINBACH  v.  JACOB  P.  LEESE,  GEORGE 
W.  BAKER,  Ain>  ALFRED  G.  JONES  et  dL 

Bnrica  or  SniiMOsra  bt  Publication.— Where  Mirlee  of  ■mnmoiis  to  had  by 
pnblleatloii.  proof  of  the  pnhllcfttton  cbd  onlj  be  made  bj  the  affldftTlt  of  the 
printer,  hit  foreman,  or  principal  clerk;  and  the  affldavlt  ahonld  etate  that 
the  person  taking  the  eaow  holde  one  of  these  poaitlona.  An  affidaTlt  com- 
mencing In  this  way:  *'A.  B^  principal  clerk,  etc.,  *  *  being  sworn, 
deposes,"  etc.,  to  insufficient,  and  wonid  not  glre  the  Conrt  Jartodletion  oC 
the  person  of  fho  defendant 

Wbat  CON8TIXUTW  MM  AprBABAMca  IJC  AN  Acviov.— A  defendant  cannot  mp- 
pear  In  an  action  so  as  to  glre  the  Conrt  Jnrtodiction  of  his  person,  except  bf 
answering,  demurring,  or  glTlng  plaintiff  written  notice  that  he  appears ;  and 
the  serrlco  of  the  notice  of  appearance  must  antedate  or  be  contemporaneona 
with  the  service  (tf  all  other  notices  and  papers. 

PLAIXTIIT   PaESUIkfBD    TO    KNOW    DBISCTS    IN    PBOCaD)INOB.-*  If   tho    plaintiff    !■ 

an  action  of  foreclosure  purchases  the  property  at  SherllTs  sale,  he  to 
presumed  to  buy  with  fnll  knowledge  of  all  defects  in  the  proceedings  reUt- 
lag  to  serrioe  of  summons. 
Wbit  of  Assibtancb. —  If  the  Court,  in  an  action  to  foreclose  a  mortgaft, 
does  not  acquire  Jurisdiction  of  the  person  owning  the  land  at  the  time  of 
the  foreclosure,  a  writ  of  assistance  against  the  owner  or  his  grantees  will 
be  refused. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  f  aotfl  are  stated  in  the  opinion  of  the  Court 

Patterson,  Wallace  S  Stow,  for  Appellant 

There  was  no  proof  of  publication  of  summons.  The  affi- 
davit does  not  show  that  Hoffman  was  competent  to  be  a 
witness  on  the  trial  of  the  action.     It  does  not  show  thai 
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Hoffman  was  the  "  printer/*  or  hia  "  f oremali/'  or  "  his  prin- 
cipal derk.''  Practice  Act,  section  thirty-three^  subdivision 
three— the  words  '^principal  clerk  in  the  office/*  etc^  are 
mere  "  desdriffHo  personcB  '*—  he  does  not  swear  that  he  is  snch 
clerk,  nor  that  there  was  any  such  newspaper*  {Merritt  v. 
Seamaa^,  2  Selden,  171,  and  the  numerous  authorities  there 
cited  by  the  Court;  People  v»  Penirij  1  How.  Pr^  TL  76;  Ex 
parte  B.  of  Monroe,  7  Hill,  178;  Cimni/ngham  Y^-Oorht,  4 
Denio,  71.) 

It  should  appear  affirmatively  and  distinctly  that  Hoffman 
was  the  principal  clerk  of  the  printer,  because  it  does  noft 
appear  his  mear.s  of  Jcnowledge  of  the  publication  is  not  dis- 
closed to  the  Court.  (See  Hill  v.  Hoover,  5  Wisconsin,  370; 
and  a  correct  form,  2  .Barbour's  Ch.  706,  which  we  deem  con- 
clusive.) 

Brooks  &  Whitney,  for  Bespondents. 

Appellant's  counsel  objects  that  the  affidavit  is  insuffi<nent 
in  reciting  the  fact  that  the  deponent  is  the  principal  derk, 
instead  of  stating  that  he  is  the  principal  derk. 

The  cases  cited  from  the  I^ew  York  Reports  in  support  of 
this  position  are  not  cases  of  the  affidavits  of  publication,  and 
there  is  a  material  difference.  The  cases  cited  are  in  point  so 
far  as  this:  that  in  ISfew  York  a  description  of  the  character 
of  the  deponent  at  the  comm^ncement  of  the  answer  is  not 
considered  as  sworn  to,  but  is  a  mere  description  of  the  person. 
But  these  were  cases  of  the  exercise  of  some  private  right  by 
individuals.  In  the  case  of  the  publication  of  a  summons 
there  is  this  difference:  that  tUe  Cour^ designates  the  paper, 
and  the  law  designates  the  person  who  ^hall  make  the  affidavit, 
so  that  pro  Itac  vice  and  quoad  hoc,  he  is  acting  as  the  officer  of 
the  law,  and  is  in  no  sense  the  primta  agent  of  the  party. 
The  form  cited  from  Barbour's  Chancery  Practice  is  an  affi- 
davit of  publication,  and  is  in  the  form  contended  for  by  the 
counsel.  The  case  of  HUl  v.  Hoover,  5  Wisconsin,  370,  was  a 
case  of  proof  of  publication  of  a  notice  of  sale^  and  is  in  point 
as  far  aa  it  goea;  but  none  of  these  ^aaes  were  attempts  to 
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invalidate  A  jndgmoU  on  this  giroiind.  We  might  concede 
that  such  affidavits  were  irregular,  but  that  is  a  very  different 
thing  from  their  being  void. 

We  think  it  must  be  confessed  that  the  criticism  is  exceed- . 
ingly  nice.  In  a  pleading  or  affidavit,  it  is  the  ordinary  way 
to  commence  by  describing  the  status  of  the  party  as  "  one  of 
the  defendants  in  this  eause,''  or  '^  the  attorney  for  the  plaintiff 
herein,''  etc.,  and  "common  error  may  make  law."  We  are 
free  to  admit  that  the  form  given  by  Barbour  is  tetter ,  but  it 
would  be  a  hard  thing  that  all  the  judgments  which  have  been 
rendered  in  this  State  on  just  such  affidavits  are  nullities.  If 
the  Court  will  look  at  its  own  records,  it  will  find  that  the 
practice  has  been  universal.  In  the  case  of  Oray  v.  Palmer, 
9  Cal.  687,  the  affidavit  of  publication  seems  to  have  been 
precisely  the  sam^  as  this.  But  it  never  se^ns  to  have  occurred 
to  the  learned  counsel  who  contended  in  that  hotly  contested 
case,  or  to  the  Court,  that  the  judgment  of  Oray  v.  Eaton  was 
void  on  that  ground.  The  affidavit  was  criticised  and  attacked 
by  counsel,  and  sustained  by  the  Court  The  Court  say: 
"When  there  is  but  one  clerk,  his  affidavit  must  be  sufficient, 
and  it  is  unnecessary  for  him  to  improperly  describe  himself  as 
principal  clerk*''  It  is  evident  that  tlie  Court  considered  a 
descriptio  persona  sufficient 

By  the  Court,  Shattex,  J. 

This  appeal  is  from  an  order  granting  a  writ  of  assistance. 

The  action  was  brought  to  foreclose  a  mortgage  executed  to 
Salvador  Vallejo  by  defendant  Leeee  in  1860,  which  mortgage 
came  to  the  plaintiff  by  assignment  The  complaint  was  filed 
May  1,  1857,  and  a  notice  of  Its  pendens  was  filed  on  the  80th 
of  the  same  month.  At  the  time  the  action  was  brought, 
Jones,  who  was  named  as  a  defendant  in  the  complaint,  was 
the  owner  of  a  part  of  die  mortgaged  premises  by  title  derived, 
from  Leese  and  Yale  subsequent  to  the  mortgage.  A  final 
decree  was  entered  November  8,  1860,  against  all  the  defend- 
ants, abd  the  plaintiff  became  the  putchaser  of  the  mortpiged 
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premises  at  the  Sheriff's  sale,  and  is  now  the  holder  of  die 
Sheriff's  deed.  The  appellants,  Brooks,  Tenant,  Lazarus, 
and  Johnson,  daim  under  their  oo-appellant  Jones,  hy  title 
derived  from  him  since  the  filing  of  the  notice  of  lis  pendens. 
The  only  question  is,  whether  Jones  was  a  party  to  the  fore- 
closure suit 

On  the  24th  of  September,  1857,  an  order  was  made  direct- 
ing the  service  of  summons  as  to  Jones  and  three  other  defend- 
ants, by  publication  in  the  California  Chronicle,  at  least  once 
a  week  for  a  period  of  three  months.  The  proof  diat  the 
order  was  complied  with  was  the  following  affidavit: 

"  State  of  Oamfobkia,  i 

"  City  and  County  of  San  Francisco,  f 

"H.  F.  W.  Hoffman,  principal  derk  in  the  office  of  the 
California  Chronicle,  a  daily  newspaper  published  in  said  city 
and  county,  being  duly  sworn,  deposes  and  says,  that  the  notice 
of  which  the  annexed  printed  notice  is  a  copy,  has  been  pub- 
lished in  said  paper  at  least  once  a  week  three  months,  coxa- 
mencing  on  the  26th  day  of  September,  1857,  and  ending  on 
the  26th  day  of  December,  1857.         H.  F.  W.  Hoffmak. 

"Subscribed  before  me  this  26th  day  oi  December,  1867. 

"  D.  B.  Hempstead,  Notary  Public'' 


By  subdivision  third  of  the  thirty-third  section  of  the  Prac- 
tice Act,  the  fact  that  an  order  of  publication  has  been  com- 
plied with,  is  to  be  proved  by  "the  affidavit  of  the  printer, 
or  his  foreman,  or  principal  clerk;''  and  as  we  construe  the 
provision,  they  are  tixe  only  persons  competent  to  testify  on 
the  subject  That  the  a4iant  is  one  of  the  three,  is  itself  a 
substantive  fact,  and  must  be  proved  as  such  before  the  Court 
in  which  the  action  is  pending  can  proceed  to  render  judgment 
against  the  parties  to  whom  notice  is  intended  to  be  given. 
In  the  affidavit  now  in  question,  the  affiant  swears  to  nothing 
except  to  the  matter  set  forth  after  the  word  "  deposes/'  He 
names  himself  as  principal  el^k,  but  he  does  not  swear  that 
that  was  his  position  in  fact     (Ex  parte  Bank  of  Monroe,  7 
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Hill,  178 ;  Cunningham  v.  Ooelet,  4  Denio,  71 ;  Staples  v.  Fair- 
child,  3  N.  Y.  44;  Payne  v.  Young,  8  N.  Y.  168.)  The  result 
15?,  that  as  the  record  in  Steinbach  v.  Leesey  ante,  295,  is  made  up 
judgment  was  rendered  against  Jones  without  any  proof  that 
the  order  of  publication  had  been  complied  with.  There  are 
other  grounds  upon  which  it  is  insisted  that  the  proceedings 
under  the  order  were  fatally  defective,  but  it  is  not  necessary 
for  us  to  consider  them. 

The  respondent,  however,  contends  that  Jones  appeared  to 
the  action  by  giving  a  notice  of  appeal  from  the  decree  through 
an  attorney,  who,  it  appears,  properly  represented  some  of  the 
defendants,  bat  who,  without  anthorily  and  inadvertently,  in- 
serted Jones'  name  in  the  notice  as  one  of  the  parties  for  whom 
he  acted.  It  is  provided  by  the  five  hundred  and  twenty- 
third  section  of  the  Practice  Act,  that  ^^a  defendant  shall 
be  deemed  to  appear  in  an  action  when  he  answers,  de- 
-jckurs  or  gives  the  plaintiff  a  written  notice  of  appearance  for 
him."  l%e  words  '^ answers"  and  ^^ demurs"  are  obviously 
words  of  enumeration,  and  we  cannot,  on  received  principles, 
interpolate  into  the  text,  notices  of  motion  for  new  trials, 
notices  of  appeal,  nor  any  other  paper  served  incidentally  in 
the  conduct  of  judicial  proceedings,  the  direr^,  and  principal 
purpose  of  which  is,  not  to  give  notice  of  appearance,  but  to 
give  notice  of  a  step  taken  or  about  to  be  taken  in  the  cause. 
We  have  no  doubt  that  the  written  notice  of  appearance  pro- 
vided for  in  the  section,  is  a  document  to  be  drawn  up  especi- 
al] j  for  that  purpose,  and  that  service  of  it  is  to  antedate,  or 
to  be  contemporaneous  with,  the  service  of  all  other  notices  and 
papers. 

Steinbach  was  himself  the  purchaser  at  the  Sheriff's  sale, 
and  must  be  presumed  to  have  bought  with  notice  of  all  defects 
in  the  proceedings  relating  to  the  publication.  {McMillan 
and  Wife  v.  Reynolds,  11  CaL  878.) 

The  order  appealed  from  is  xeversed. 
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JAMES  B.  McMINN  v.  PATRICK  WHELAN  ahd  MOSES 

O'CONNOR. 

Pwov  ov  BxBcunoN  (HP  lummumiTB  in  WsimrOd — iia  InstmiiieBt  In  writ- 
ing, executed  and  attested  by  a  iabaerlblng  wltnen  In  a  foreign  coimtrj,  or 
at  a  place  beyond  the  Juriidlctlon  of  the  Court,  can  be  proTSd  by  erldfinee 
of  the  handwriting  of  the  party  who  ezeented  It 

SiBviCB  OF  SuMiioiffl  vt  PaBLicATXON.— -  When  an  ord«r  to  made  for  the  aar- 
Tice  of  Bnmmons  by  pnbllcatlon,  and  k  iommoni  to  iaaned,  and  a  inpple- 
mental  complaint  to  afterwards  filed-  and  a  summons  issued  thereon,  the 
original  action  becomes  merged  In  the  action  as  supplemented,  and  the  Court 
will  not  acquire  jurisdiction  of  the  persons  of  absent  defendants  by  publica- 
tion of  the  original  summons ;  but  the  summons  Issoed  on  the  sapplcmental 
complaint  must  be  senred  by  publication. 

How  Summons  srouu)  bi  Published.-*- If  service  on  a  defendant  to  at- 
tempted to  be  procured  by  publication*  the  summons  most  be  pnhlished  aa 
it  was  when  the  order  of  publication  was  made. 

Judgment  without  Jubisdxctiom  of  Pkbson. —  If  it  appear  by  the  record  or 
otherwise  that  the  Court  never  had  Jurisdiction  over  the  person  of  the 
defendant,  the  Judgment  win  bs  pronounced  a  nullity,  irtiettier  it  cornea  di- 
rectly or  coUaterally  in  issue,  and  a  sale  of  property  under  It  will  be  void  also. 

JuBiSDiCTiON  OF  FsBSONw— If  Jurisdiction  of  the  person  of  defendant  to  to  be 
acquired  by  publication  of  the  summons  tn  lieu  of  personal  service,  the  mode 
prescribed  must  be  strictly  pursued,  and  in  such  case  tkere  will  be  no  pre- 
sumption  hi  favor  of  Jurisdiction. 

AcnoN  TO  SIT  ASiDB  CoNVBTAMca  OF  LiOfD. —  A  Itcn  ou  Isud  acquired  by  an 
attachment,  cannot  be  rendered  effectual  for  the  purpose  of  Impeaching  a 
oonveyance  of  the  land  made  by  the  defendant  In  the  attachment,  until 
Judgment  is  obtained  in  the  suit  in  which  the  attachment  Issued. 

CvBDiTOB  WITHOUT  JuDaMBNT^— A  Creditor  at  Urge,  wltuont  a  Judgment,  to 
not  in  a  position  to  maintain  an  action  to  set  aside  a  conveyance  of  prop- 
erty made  by  hto  debtor. 

AmzoNno  of  Void  Juogmkbit.— If  the  assignee  of  a  void  Judgment,  together 
with  the  cause  of  action  on  which  it  was  rendered,  offers  the  same  in  avl* 
dence,  this  does  not  prove  that  the  assignee  is  a  creditor  of  the  defendant 
in  the  Judgment. 

Bgnm  fob  Land  sold  fob  Taxbs  as  Bvidbmcb. —  If  the  certificate  of  sato  of 
property  for  taxes  to  made  to  ''Michael  Dundon,**  and  the  deed  under  tha 
/  certificate  is  made  to  "  Patrick  Michael  Dundon,  Jr.,"  and  it  appears  in 

proof  that  there  were  two  persons,  Michftel  and  Patrick  Michael,  and  there 
is  no  evidence  that  Patrtok  Michael  acquired  the  right  ef  Michael  by  aa- 
slgument,  the  deed  to  not  admissible  in  evidence  without  ppMt  tliat  the  two 
names  are  for  the  same  person. 

Claimant  of  Land  cannot  agquibb  Tax  TtTLi. —  One  wbo  to  in  poseesaloa  ef 
land,  claiming  it  as  hla,  when  it  is  assessed. for  t^ea.  cannot,  by  faUing  to 
pay  the  tax  and  allowing  the  land  to  be  sold  for  the  same,  and  becoming 
,      the  purchaser,  and  obtaining  a  8herlff*s  deed,  acquire  a  title  to  It 

Conduct  of  a  Judob  dubino  a  Tbial. —  If  the  character  of  a  witness  to  called 
In  question  during  a  trial,  and  the  Judge  makes  a  remark  from  the  bench 
Indorsing  hto  respectability,  it  is  good  cause  for  a  reversal  of  Judgment, 
If  the  testimony  of  the  witness  is  material. 

Btatbmbnts  and  BzcapnoNS. —  A  statement  on  motion  for  new  trial,   or  « 
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Mil  of  exeepttDni,  ihonld  contain  only  so  nnich  of  tht  eTldenice  or  a  reference 
thereto  as  may  l>e  neceaaary  to  explain  the  grounds  speciflcally  set  forth  as 
causes  for  new  trial.  Judges  or  Courts,  In  settttng  statements,  should  ise 
tbnt  the  abOYt  nde  Is  complied  with.  ' 

Appsax  from  the  District  Conrt,  Twelfth  Judicial  Distiicty 
Oity  and  County  df  San  Frandsoa 

The  facts  are  stated  in  the  opinion  of  the  Court 

Edward  TomphinSy  for  Appellant; 

The  power  of  attorney  from  Maume  to  Dundon  was  not 
sofficientlj  proven,  and  ita  admission  was  error. 

^Tiether  secondary  evidence  as  to  the  execution  of  the 
power  of  attorney  should  be  received  or  not,  was  a  preliminary 
question,  to  be  leg^Uy  and  correctly  decided  by  the  Judge. 
Whether  OTarrell,  the  attesting  witness,  was  absent  from 
California;  whether  his  signature  could  be  proved  in  Califor- 
nia ;  and  whether  due  diligence  had  or  had  not  been  used  by 
the  plaintiff  to  ascertain  these  alleged  facts,  were  matters  to 
be  decided  by  the  Judge  upon  the  testimony  introduced  upon 
those  points.  The  plaintiff  testified  that  in  his  search  for 
CParrell,  '^he  found  nobody  of  the  name  of  O'Farrell;  and 
that  he  thought  he  looked  into  some  of  the  DireetorieSL'' 
If  this  was  sufficient  as  prima  facie  proof,  still  it  was  not  con- 
elusive;  and  accordingly  the  defendant  offered  to  rebut  it  by 
showing,  *^  from  die  Ci^  Directory,  that  Ihere  were  a  number 
-of  persons  in  the  city  by  ihe  name  of  O'Farrell,''  which  proof, 
if  received,  would  have  overturned  the  prima  fades  of  the 
plaintiff's  testiniony,  by  showing  that  he  did  not  oonsnlt  the 
City  Directory,  the  most  obTious  source  of  information,  and  so 
did  not  use  due  diligence  in  that  r^ard.  But  the  Judge 
treated  the  natter  as  if  testimony  were  to  be  received  on  only 
one  side,  and  no  rebutting  testimony  to  be  admitted,  whidb 
is  insisted  to  be  error. 

Again:  If  it  be  held  that  the  absenee  of  ihe  attesting  wit- 
ness was  pfoperly  aeoouhted  for,  this  would  not  admit  testi- 
mony as  to  the  genuineness  of  the  signature  of  the  donor  of 
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the  power,  but  only  testimony  as  to  the  genuineness  of  the 
signature  of  the  attesting  witness.  .  The  rule  is,  that  "  the 
testimony  of  the  subscribing  witness,  or  proof  of  his  hand- 
writing and  of  his  absence  shovld  he  given/'  {Jones  v.  Under- 
wood, 28  Barb,  481;  Story  v.  Lovett,  1  E.  D.  Smith,  163;  2 
Abbott's  N.  Y.  Digest,  p.  709,  Sec  1,818;  9  PhiUips^  Ev.  4th 
Am.  Ed.  460,  500,  etc)  See  a  curious  history  of  the  origin  of 
the  rule.  Fox  y.  BeU,  3  Johns.  ♦478. 

But  in  the  case  at  bar,  the  plaintiff  proved  only  the  absence 
of  the  attesting  witness,  and  then,  after  suggesting  that  such 
witness  resided  in  Limerick,  without  endeavoring  to  prove 
his  handwriting  by  any  method,  the  plaintiff  proceeded  at 
once  to  prove  the  handwriting  of  the  maker  of  the  power  of 
attorney. 

The  Court  below  erred  in  excluding  the  tax  deed  from  Hunt, 
the  Tax  Collector,  to  Patrick  Michael  Dundon,  and  the  excep- 
tion thereto  was  well  taken. 

The  ground  of  exclusion  was,  that  the  certificate  of  the  tax 
sale  was  to  Michael  Dundon,  whereas  the  deed  was  to  Patrick 
Michael  Dundon,  Jr.,  and  these  were  two  different  persons, 
and  no  connection  shown  between  them  by  assignment  The 
law  only  knows  one  Christian  name.  (Franklin  v.  Talmadge, 
5  Johns.  84;  Roosevelt  v.  Ooodvnn,  2  Cowen,  463.)  The  law 
also  disregards  the  word  Jr.,  or  junior,  as  a  part  of  a  name« 
{People  V.  Collins,  7  Johns.  640 ;  Fool  v.  Tovngs,  11  Wend. 
622.) 

The  Court  below  erred  in  its  chisuge  to  the  jury  in  regard 
to  the  tax  deed  to  Byan,  under  which  the  defendants  claimed 
title,  and  the  exception  thereto  was  well  taken. 

The  mere  fact  that  a  person  is  in  possession  of  land  as  a 
trespasser,  but  claiming  it  as  owner,  will  not  prevent  his 
acquiring  title  to  it  under  a  tax  sale.  There  must  be  some- 
thing more,  throwing  an  obligation  upon  him,  making  it  his 
duty  to  pay  the  taxes.  The  lands  must  be  assessed  to  him ; 
{Moss  V.  Shear,  26  Cal.  38;)  or,  he  must  have  agreed  with  the 
owner  to  pay  the  taxes;  or,  finally,  he  must  be  a  trespasser 
in  possession,  excluding  the  rightful  owner,  and  the  annual 
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value  of  ihe  land  must  he  equal  to  the  tax  assessed.  In  these 
eases  the  law  throws  tiie  obligation  and  du^  of  paying  the 
taxes  upon  the  person  in  possession,  and  he  will  not  be  per- 
mitted to  make  title  against  the  real  owner  nnder  a  tax  sale. 
(Oaskins  v.  Blake,  27  Miss.  676.) 

[In  the  case  of  McMinn  v.  O'Connor  ei  al,  aade,  288,  refer- 
ence is  made  to  a  brief  of  Dwinelle,  Shaf  ter  &  Qoold,  in  which 
they  discussed  the  ruling  of  the  Court  in  excluding  the  judg- 
ment roll  in  the  case  of  Oleason  v.  Maume.  The  brief  was 
not  published  there  because  the  Court  in  its  opinion  in  that  case 
leave  the  discussion  of  that  point  to  the  opinion  in  this  case. 
The  following  are  extracts  from  the  brief — Repobtxb]  : 

The  record  being  that  of  a  Court  of  general  jurisdiction, 
having  jurisdiction  of  the  subject  matter,  it  will  be  presumed 
that  it  acquired  jurisdiction  of  the  pftrties. 

The  reported  cases  in  whidi  Courts  have,  avoided  judgments 
rendered  by  Courts  of  general  jurisdiction,  upon  a  defective 
service  of  process,  or  without  any  service,  have  been  gener- 
ally cases  where  the  judgment  was  attacked  directly  in  the 
same  Court  by  motion  or  on  appeal,  or  by  a  bill  in  equity. 
If  Courts  upofa  such  occasions  have  said  that  the  jud^ent 
was  void,  that  must  be  considered  as  an  inaccurate  mode  of 
expressing  the  proposition  that  the  judgment  could  not  be 
sustained,  unless  the  Court  has  expressly  said  that  it  is  *^  abso- 
lutely void,  and  not  merely  voidable."  (WhitweU  v.  Barbier, 
7  Cal.  64;  BeU  v.  Thompson,  10  Cal.  706.) 

''  On  appeal  a  judgment  by  default  will  be  reversed,  unless 
the  record  show  service  on  the  defendant,  though  possibly  a 
judgment  so  obtained  eould  not  be  impeached  collaterally." 
(Sehloss  V.  White,  16  CaL  66 ;  Per  contra.  Hart  v.  Seixas,  21 
Wend.  40.) 

But,  '^  There  is  a  very  decided  distinction  between  the  want 
of  jurisdiction  and  irregularity  in  procuring  jurisdiction.  In 
the  latter  case  some  of  the  authorities  speak  of  it  as  a  want 
of  jurisdiction,  but  when  so  employed  it  is  a  loose  and  im« 
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proper  use  of  the  term.  In  the  one  ease  the  judgm^it  dan 
be  attacked  in  any  form — that  is,  directly  or  collaterally;  in 
this  other,  only  by  a  direct  proceeding  against  the  judgment 
in  the  Court  whidi  rendered  it,  or  in  an  appellate  Court  up<m 
an  appeal  from  the  judgment"  (WhUwM  v.  Barbi&r,  7  OaL 
63,  64.) 

The  distinction  is,  that  the  jurisdiction  of  a  Court  of  gen- 
eral jurisdiction  need  not  be  shown  affirmatively,  but  will  be 
presumed.  (Bloom  v.  Burdich,  1  Hill,  140;  Borden  v.  The 
State,  6  Eng.  519;  Hardy  v.  Ohobon,  26  Miss.  70;  TaUman 
V.  Ely,  6  Wis.  244.) 

But  even  in  the  case  of  a  Court  of  general  jurisdictioii,  if 
the  record  affirmatively  shows  that  it  had  not  in  fact  acquired 
jurisdiction  of  the  person  of  the  defendant,  that  fact  will  be 
fatal  to  the  judgment  (Borden  v.  Fitch,  15  John.  141 ;  Whit- 
well  V.  Barbier,  7  CaL  54,  68.) 

Li  regard  to  inferior  Courts  nothing  will  be  presumed,  and 
if  the  party  in  interest  is  to  be  brought  in  by  means  of  publi- 
cation of  notice,  the  want  of  such  notice  will  be  a  fatal  defect 
(WhitweU  V.  Barbier,  7  Cal.  64;  Bloom  v.  Burdick,  1  Hill, 
140;  Mills  V.  MaHin,  19  Johns.  7;  People  v.  Huber,  20  CaL 
88;  8  Phillips  Ev.  4th  Ed  137,  note  298.) 

It  is  provided  by  2  Bevised  Statutes  of  New  York,  page 
*319,  §  18,  (Sec.  12,)  that  in  caaea  of  partition  of  lands  un- 
known owners  may  be  served  by  publication.  Section  two 
hundred  and  sizty-nine  ci  our  Practice  Act  is  taken  from  thia 
provision,  and  does  not  differ  from  it  in  anbataaoeu 

Held,  at  first,  that  a  judgment  made  in  partitiosi  nxider  thia 
statute  was  not  valid,  and  eould  be  impeached  collaterally  by 
unknown  owners,  if  the  record  did  not  show  en  its  face  ihat 
they  had  been  served  by  such  publicatiotu  {Denmng  v.  Oor- 
win,  11  Wend.  648.) 

But  this  doctrine  was  immediately  overruled,  and  the  Court 
held  that  such  a  judgment  by  a  Court  of  gmend  jurisdietaon 
was  not  absolutely  void,  so  as  to  be  impeachable  eoJlateraUy, 
but  merely  irregular.  The  true  propositum  is,  that  a  jud^ 
ment  of  a  Court  of  record  within  the  State,  of  general  juria* 
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diction,  and  proceeding  according  to  the  course  of  tiie  odnunon 
law,  where  a  want  of  jurisdiction  is  not  apparent  on  the  face 
of  the  record,  cannot  be  impeached  by  tiie  parties  to  it  so 
long  as  it  remains  unreversed.  (Granger  v.  Clark,  9  Shepu 
128;  Vcbn  Dyke  v.  Bartedo,  8  Green,  224.) 

But  the  want  of  averment  of  service  of  process,  or  a  defect 
tive  averment  on  that  point,  is  not  an  affirmative  showing  of 
want  of  jurisdiction,  but  at  the  utmost  suggest  only  error  to 
be  corrected  directly  on  appeaL  (Smith  v.  Bradley,  6  Smedes 
&  Marshall,  485;  Mcllrath  v.  Butler,  7  Iredell;  898;  Bhom 
V.  Burdick,  1  Hill,  130;  Foot  v.  Stevens,  17  Wend.  483;  Cole 
▼.  Edll,  2  Hill,  625.) 

If  it  be  said  that  the  record  disclosed  a  defective  service  of 
an  imperfect  summons,  the  obvious  reply  is,  that  these  are 
evidently  not  what  the  Court  adjudged  to  be  a  regular  service 
of  regular  process,  and  we  refer  to  those  cases  cited  in  this 
argument  where  the  process  was  clearly  defective  in  substance 
or  in  the  proof  of  service,  and  there  can  be  no  difference 
between  the  cases  of  good  process  without  proof  of  its  service^ 
and  of  defective  process  with  sufficient  proof  of  service,  as 
both  cases  are  defective  in  not  showing  service  of  process. 
The  presumption  in  favor  of  jurisdiction  is  not  rebutted  by  an 
irr^dar  process  appearing  in  the  record.  After  a  lapse  of 
time,  conveyances,  powers  of  attorney,  fulfilment  of  condi- 
tions precedent,  and  the  like  acts,  will  be  prewmed  in  order 
to  connect  possession  with  title.  (BeaJTs  Le$aee  v.  Lynm,  6 
Har.  &  Johns.  361;  McConneU  v.  Bowdtifa  Heirs,  4  Monroe, 
395;  Bvhpls  v.  Boudousqude,  8  Mart  Lou.  [New  S.]  S21; 
CUnion  v.  Campbell,  10  Johns.  475.) 

But  under  the  same  circumstances,  on  an  attempt  to  ooup 
nect  possession  with  title,  a  defective  and  void  deed  was 
offered  in  evidence  and  rejected,  and  yet  a  good  deed  was 
presumed.    (Oitiing's  Lessee  v.  Holl,  1  Har.  &  Johns.  14, 18.) 

Even  if  a  Court  of  general  jurisdiction  does  not  acquire 
jurisdiction  of  the  parties,  the  judgment  is  not  therefore  void^ 
but  only  irregular,  luid  can  be  attacked  only  directly^  and  not 
collaterally. 
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It  16  only  when  a  Oourt  has  no  jurisdiction  of  the  subject 
matter  of  the  proceeding  in  which  an  order  is  made,  that  the 
order  is  wholly  void  for  want  of  jurisdiction.  {Bingham  v. 
Dishrow,  14  Abbott,  261 :  CoU  v.  Hall,  2  Hill,  625 ;  Bloom  v. 
BurdicJe,  1  Hill,  141;  Foot  v.  Stevens,  17  Wend.  483,  488; 
Hart  V.  Seixas,  21  Wend.  40;  Newham  v.  City  of  Gincirmati, 
18  Ohio,  323;  Lamprey  v.  Nudd,  9  Foster,  N.  H.  299;  Grier 
V.  McLendon,  7  Gea  362 ;  Reed  v.  Wright,  S  Green,  Iowa,  16 ; 
Barry  v.  Oreenfield,  Wright,  348.) 

If  the  judgment  is  not  void  on  its  face  it  cannot  be  attacked 
collaterally.  (Hall  v.  Hiffly,  6  Humph.  44;  Barron  v.  Tart, 
18  Ala.  668 ;  Hopkins  v.  Howard,  12  Texas,  7 ;  Beely  v.  Reed, 
8  Iowa,  874.) 

When  it  appears  on  the  face  of  the  record  of  a  judgment  of 
the  Court  of  ordinary  and  proceedings,  that  the  Court  had 
jurisdiction  over  the  subject  matter,  such  judgment  will  be 
conclusive  when  offered  in  any  other  Court,  and  cannot  be 
collaterally  attacked.  (Grier  v.  McLendon,  7  Geo.  362;  Jfo6- 
ley  V.  Mobley,  9  Geo.  247;  Pease  v.  Whitten,  81  Maine,  117.) 

G.  F.  &  TF.  H.  Sharp,  for  Respondent 

It  is  established  law,  as  to  the  judgments  of  all  Courts, 
when  it  appears  from  the  record  itself,  that  summons  was  not 
served  in  one  of  the  statutory  modes,  jurisdiction  of  the  defend- 
ant is  not  acquired.  Such  statute  being  strieti  juris,  the  most 
exact  compliance  with  all  the  prerequisites  of  the  statute  must 
be  shown.  No  judgment  can  be  obtained  without  it  In  the 
absence  of  one  requirement,  that  purporting  to  be  a  judgment  ie 
coram  non  judice  and  void. 

How  could  a  Court  pass  beyond  the  limits  of  the  very  law 
that  confers  the  authority?  (Practice  Act,  Sec.  80;  Gossett  v. 
Howard,  10  Q.  B.  452;  Bigelow  v.  Steams,  19  John.  39; 
Harrington  v.  The  People,  6  Barb.  607 ;  Steen  v.  Sieen,  8  Cush- 
man,  618 ;  fJoyes  v.  Butler,  Id.  618 ;  Denning  v.  Corwin,  11 
Wend.  648;  The  People  v.  Cassel,  6  Hill,  164.) 

Again,  in  acquiring  jurisdiction  by  publication,  there  are  no 
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presTunptions  in  favor  of  the  record.  It  can  be  impeached  or 
set  aside  collaterally.    (See  cases  cited  above.) 

It  is  only  in  reference  to  matters  within  their  commdn  law 
jurisdiction  that  records  of  Courts  of  general  jurisdiction  can- 
not be  attacked.  As  to  new  rights  conferred  by  statute,  they 
are  inferior  Courts. 

"Whenever  a  new  right  (service  of  summons  by  publica- 
tion) is  created  by  statute,  and  its  enforcement  is  committed 
to  a  Court  of  general  jurisdiction,  such  Court  quo  ad  hoc  is  an 
inferior  Court,  and  must  pursue  the  statuie  strictly.**  {Cohen  v. 
Barrett,  6  Cal.  210;  Whitwell  v.  Bcurbier,  7  Id.  321;  Reynolds 
V.  Harris,  14  Id.  678;  Denning  v.  Corwin,  11  Wend.  647; 
Sharp  V.  Spier,  4  Hill,  76;  Williamson  v.  Berry,  8  How.  495,) 

That  jurisdiction  may  always  be  inquired  into  in  every 
action,  by  every  Court,  where  the  proceedings  are  relied  upon 
by  any  one  claiming  a  benefit  thereunder.  (WhitweU  y* 
Barbier,  7  Cal.  62;  Gray  v.  Howes,  8  Id.  568;  Hampton  y. 
McConneU,  3  Wheat  234;  Mills  v.  Duryea,  7  Oranch,  481; 
Chemung  Canal  Bk-  v.  Judson,  8  N.  Y.  254 ;  Dobson  v.  Pearce^ 
12  N.  Y.  156;  and  cases  before  cited.) 

The  respondent  stands  in  the  same  if  not  a  better  position 
than  Mauma.  We  cannot  conceive  how  appellants,  having 
derived  possession  from  Maume's  tenant,  could  resist,  by  force 
of  that  record  and  sale,  his  (Maume's)  claim  to  be  restored  to 
possession.  In  law  they  entered  in  subordination  to  but  in 
fraud  of  Maume's  right 

They  must  restore  the  possession  before  they  could  show,  if 
they  had  such,  a  title  adverse  to  Maume.  They  can  show  only 
that  his  title  has  expired,  and  has  centered  in  them.  This 
must  be,  however,  a  legal  title;  and  if  derived  at  a  Sheriff's 
sale,  it  must  be  supported  by  a  valid  judgment  This  is  true 
of  all  titles  derived  under  judicial  sales.  {Johnson  v.  Scissa/m^ 
8  John.  499 ;  Johnson  v.  Bard,  4  Id.  230 ;  Johnson  v.  Denni- 
son,  4  Wend.  668 ;  McKune  v.  Montgomery,  9  Cal.  576.) 

Certainly  Maume  could  attack  this  judgment,  if  invoked 
against  him,  in  ejectment,  to  be  restored  to  his  possession. 
Heepondenfs  position  is  superior  to  his,  because  he  was  no(  a 
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party  to  (he  miU.    Respondent  oonld  only  attack  it  when  nsed  * 
against  him.     He  could  neither  prevent  nor  oontrol  the  suit; 
hence^  he  cannot  be  affected  by  it.    This  is  the  first  opportu- 
nity that  is  presented  for  so  doing. 

The  charge  of  the  Court  in  r^ard  to  the  tax  deed  to  Ryan 
was  correct. 

When  this  proper^  was  assessed  and  offered  for  sale,  Ryan 
claimed  it;  hence,  if  valid  in  its  preliminaries,  the  tax  sale  to 
him,  and  payment  by  him,  wQuld  only  amount  to  the  payment 
of  the  tax,  (for  the  tax  ran  against  him  as  a  claimant,)  and 
woidd  not  result  in  passing  the  title.  {Kelaey  v.  Abbott,  13 
CaL  619.) 

By  the  Court,  Cttbsvt,  J, 

This  is  an  action  of  ejectment  commenced  on  the  twenty- 
thitd  of  September,  1863,  for  the  recovery  of  a  lot  of  land  on 
the  comer  of  Folsom  and  Tenth  streets,  in  San  Francisco, 
and  for  damages  for  withholding  it  from  plaintiff.  By  the 
answers,  the  defendants  denied  the  material  averments  of  the 
complaint,  and  then  pleaded  the  Statute  of  limitations,  and 
also  an  equitable  defense  on  which  they  prayed  affirmative 
relief.  The  cause  was  tried  by  a  jury,  without  first  disposing 
of  the  equitable  defense,  and  a  verdict  was  rendered  in  favor 
<^  plaintiff  for  the  reoovezy  of  the  possession  of  the  prenuses^ 
and  one  hundred  and  eighty  dollars  damages.  On  thia  verdict 
judgment  was  entered.  The  defendants  moved  for  a  new  trial, 
which  was  denied* 

Much  evidence  was  ^ven  at  the  trial  respecting  the  posses* 
aion  of  the  premises  by  Mathew  Haume  and  his  tenants  exist- 
ing in  the  year  1854,  and  thence  continuing  to  the  time  of  the 
defendants'  entry  thereon,  which  waa  in  1861*  That  Maume 
had  the  prior  possession  of  the  premises  was  determined  by 
the  jury  in  the  affirmative,  and  as  there  was  evidence  author- 
izing the  verdict  in  this  respect,  no  just  complaint  can  be 
made,  because  it  was  not  more  ample. 

The  plaintiff  claimed  title  to  the  premises  by  a  deed  of  con- 
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veyance  produced  in  evidende,  bearing  date  the  tenth  of  May, 
1861^  purporting  to  have  been  executed  bj  Mathew  Maume^ 
by  his  attorney  in  fact,  Michael  Dundon. 

To  prove  that  Dundon  had  authority  as  attorney  for  Mauma 
to  execute  in  his  name  the  deed  of  conveyance  to  the  plaintiff, 
the  plaintiff  offered  in  evidence  an  instrument  in  writing  under 
seal,  purporting  to  be  a  power  of  attorney  executed  on  the 
thirty-first  of  January,  1869,  by  Mathew  Maume,  then  a  resi- 
dent of  Limerick,  in  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  Michael  Dundon,  of  Brookville,  in  the  County 
of  Clare,  Ireland,  appointing  and  constituting  the  said  Dundon 
tiie  attorney  for  the  said  Maume,  aad  granting  to  him  power 
to  sell  and  convey,  for  and  in  the  name  of  the  constituent,  the 
premises  in  controversy.  This  power  of  attorney  appears 
upon  its  face  to  have  been  executed  in  the  presence  of  one 
Thomas  OTarrell,  and  when  it  was  offered  in  evidence  it  was 
objected  to  by  defendants  on  the  ground  that  it  was  not  proved 
to  have  been  executed  by  Mathew  Maume.  The  plaintiff 
then  introduced  evidence  to  the  Court  for  the  purpose  of 
laying  a  foundation  for  the  introduction  of  secondary  evidence 
of  the  execution  of  the  instrument  by  Maume.  The  plaintiff 
himself  was  sworn  and  examined  respecting  the  efforts  he  had 
made,  preparatory  for  the  trial,  to  discover  the  attesting  wit- 
ness, if  within  the  jurisdiction  of  the  Court  His  testimony 
showed  that  he  had  exercised  great  diligence  for  the  purpose 
of  finding  the  witness,  and  also  to  discover  some  one  by  whom 
his  handwriting  could  be  proved.  After  this  evidence  waa 
admitted,  the  plaintiff  proved  the  handwriting  of  Mathew 
Maume  by  a  person  who  knew  it,  and  then  submitted  the 
power  of  attorney  to  the  Court  for  inspection,  and  at  the  same 
time  offered  it  in  evidence  as  proved.  The  defendants  objected 
that  the  absence  of  the  subscribing  witness  was  not  sufficiently 
accounted  for,  and  also  that  his  handwriting  was  not  proved  J 
and  accompanying  this  objection  they  proposed  to  prove  by 
exhibiting  the  City  Directory  that  a  number  of  persons  werd 
residing  in  San  Francisco  by  the  name  of  O'Farrell,  and  in- 
sisted that  they  were  the  proper  persons  of  whom  to  inquire 
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for  the  witness.  The  Court  overruled  the  objections  and  the 
instrument  was  read  in  evidence  to  the  jury.  To  this  ruling 
the  defendants  excepted. 

In  the  case  of  McMinn  v.  O'Connor  and  Others,  ante,  238,  we 
have  declared,  on  the  authority  of  Landers  and  Wife  against 
Bolton,  26  Cal.  409,  and  the  authorities  cited  in  that  case,  that 
an  instrument  in  writing,  executed  and  attested  by  a  subscrib- 
ing witness  in  a  foreign  country  or  at  a  place  beyond  the 
jurisdiction  of  the  Court,  could  be  proved  by  producing  evi- 
dence of  the  handwriting  of  the  party  who  executed  it  The 
presumption  in  the  case  is,  that  the  attesting  witness,  who  was 
in  Ireland  when  he  signed  the  document  as  a  subscribing  witr 
ness,  remained  there,  and  consequently  was  beyond  the  juris- 
diction of  the  Court  at  the  time  of  the  trial.  (Valentine  y. 
Piper,  22  Pick.  89,  90.) 

The  defendants,  for  the  purpose  of  showing  that  the  title  of 
Kathew  Maume  had  passed  to  one  of  them,  offered  and  gave 
in  evidence  a  judgment  obtained  by  Timothy  Gleason  against 
Mathew  Maurae  on  the  twenty-seventh  of  October,  1860,  and 
also  the  judgment  roll  and  the  proceedings  in  the  case.  The 
plaintiff  objected  to  the  evidence  offered  controverting  the 
validity  of  the  judgment,  and  maintaining  that  it  was  coram 
non  judice  and  void.  * 

On  the  second  of  ITovember,  1859,  Gleason  commenced  an 
action  by  filing  a  complaint  in  the  District  Court  of  the  Twelfth 
Judicial  District  against  Mathew  Maume,  Samuel  Adamson 
and  Mary  E.  Maume,  the  object  of  which  was  to  recover  from 
Mathew  Maume  seven  thousand  dollars,  alleged  to  be  due  from 
him  on  a  contract  set  forth  in  the  complaint,  and  to  obtain  a 
^ecree  against  the  defendants  Adamson  and  Mary  E.  Maxmae, 
setting  aside  as  fraudulent  certain  mortgages  on  real  property, 
executed  and  delivered  to  them  by  Mathew  Maume,  and  a 
decree  against  Mathew  Maume,  compelling  him  to  execute  a 
mortgage  on  the  same  real  property  as  security  for  the  pay- 
ment of  the  debt  sought  to  be  recovered,  in  pursuance  of  an 
alleged  agreement  that  he  would  so  secure  the  same.  A  sum- 
mons was  issued  on  the  day  the  complaint  was  filed,  and  on 
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the  same  day  the  attorney  for  the  plaintiff  therein  made  an 
affidavit  that  the  defendants  were  absent  f torn  the  State,  two 
of  them  residing  in  Ireland  and  the  other  in  England.  Where- 
upon the  Court  made  an  order  that  the  service  of  the  sum- 
mons be  made  by  publication  in  a  certain  newspaper  specified 
in  the  order,  for  at  least  once  a  week  for  three  months.  On 
the  fifth  of  December,  1859,  the  plaintiff  Gleason  filed  a  sup- 
plemental complaint  in  the  action  against  the  same  persons 
and  also  against  Michael  Dundon,  Michael  Maume  and  Johanna 
Maume  as  defendants*  This  supplemental  complaint  embodied, 
by  direct  averments  and  reference,  the  same  matters  contained 
in  the  original  complaint,  and  further  alleged  and  chained  that 
Mathew  Maimie,  with  intent  to  cheat  and  defraud  the  plaintiff 
Gleason  out  of  the  debt  due,  him,  entered  into  an  agreement 
with  Michael  Dundon,  in  Ireland,  to  come  to  California  for 
the  purpose  of  covering  up,  concealing  and  disposing  of  his 
property  so  as  to  cheat  and  defraud  the  plaintiff  and  other  of 
his  creditors  out  of  their  debts;  and  fraudulently  agreed  with 
Dundon  to  convey  to  aim  certain  real  property  in  the  City  of 
San  Francisco,  for  the  fraudulent  purpose  of  cheating  and 
defrauding  his  creditors. 

The  supplemental  complaint  is  replete  with  charges  of  acts 
of  the  defendants  by  which  they  designed  to  defraud  and  had 
defrauded  the  creditors  of  MaUiew  Maume,  and  that  the  de* 
fendant  Dundon  had  thus  acquired  title  to  a  portion  of  his 
property,  and  others  of  the  defendants  had  obtained  from  him 
mortgages  on  other  portions  of  his  property,  all  of  which 
transactions  were  fictitious,  and  intended  to  cheat  and  defraud 
the  creditors  of  Mathew  Maume.  Li  conclusion,  the  plaintiff 
Gleason,  in  addition  to  the  relief  which  he  socight  in  hie 
original  complaint,  prayed  that  the  conveyance  from  Mathew 
Maume  to  Dundon  might  be  declared  fraudulent  and  void,  and 
that  the  same  might  be  decreed  to  be  delivered  up  to  be 
cancelled. 

By  the  supplemental  complaint  it  was  sought  to  obtain  an 
accounting  by  Johanna  Maume  and  Michael  Maume  for  the 
income  and  profits  of  the  property  of  Mathew  Maume  while 
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in  their  possession  and  use.  A  summons  was  issued  on  tliis 
supplemental  complaint  on  the  day  it  was  filed.  On  the  tenth 
of  the  same  month  the  Court  made  an  order^  on  an  affidavit  of 
the  plaintiff's  attorney  therein,  that  the  senride  of  the  sum- 
mons be  made  on  the  three  absent  defendants  by  publication 
thereof  in  a  specified  newspaper  for  at  least  once  a  we^  for 
three  months. 

The  proof  of  the  publication  of  summons  in  the  Gleason 
case  was  by  the  affidavit  of  ''the  bookkeeper  in  the  offiee  of 
the  printer  and  publisher  of  the  Daily  Morning  Call  news- 
paper/' made  on  the  second  day  of  May,  1860.  This  affidavit 
states  "  that  a  notice,  of  which  the  annexed  is  a  printed  copy, 
has  been  regularly  published  in  the  said  newspaper  at  least 
once  a  week  for  three  months,  comm^encing  on  the  8th  day  of 
November,  1859,  and  ending  on  the  24th  day  of  April,  1860." 
The  "notice"  mentioned  in  the  affidavit  purported  to  be  a 
summons,  issued  on  the  second  of  November,  1859,  in  the  case 
of  Timothy  Gleason,  plaintiff,  against  Mathew  Maume  et  ah, 
defendants,  and  directed  to  the  defendants  named  in  the  origi- 
nal complaint.  It  differed  from  the  summons  actually  issued, 
showing  that  it  had  been  altered.  Instead  of  its  simply 
requiring  the  defendants  to  answer  ''the  complaint  filed,"  it 
required  them  to  answer  "the  complaint  (original  and  sup- 
plemental) filed."  In  the  statement  of  the  cause  and  gen- 
eral nature  of  the  action  the  summons  first  issued  set  forth, 
among  other  things,  that  the  action  was  brought  ''  to  set  aside 
certain  conveyances  made  by  said  Mathew  Maume  to  the 
defendants,  Samuel  Adamson  and  Maiy  E.  Maume,  alleged  to 
be  fraudulent  and  void,"  while  the  summons  as  published 
contained  the  same  notice,  with  the  name  of  Michael  Dundon 
interpolated  after  the  name  of  Mary  E.  Maume  as  one  of  the 
defendants.  At  the  time  of  the  filing  of  the  supplemental 
complaint  leaking  Dundon,  Michael  Maume  and  Johanna 
Maume  parties  defendants,  there  had  been  four  publications 
of  the  "  notice ''  or  summons  mentioned  in  the  affidavit  of  the 
bookkeeper  according  to  such  affidavit.  While  we  do  not 
intend  to  impugn  the  integrity  of  the  bookkeeper,  the  eonvie- 
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tion  is  forced  upon  lis  that  some  one  concerned  was  guilty  of 
tampering  with  the  recx)rd  by  interpolating  matter  in  the  sum- 
mons that  was  not  therein  when  it  was  issued,  and  when  the 
order  for  its  service  by  publication  was  made. 

By  filing  the  supplemental  complaint  and  issuing  a  sum- 
mons thereon,  the  original  action  became  merged  in  the  action 
as  supplemented  by  the  addition  of  parties  and  subject  piatter, 
and  the  sununonjs  last  issued  should  have  been  serred  by  pul>- 
lication  in  order  to  clothe  the  Court  with  jurisdiction  of  the 
persons  of  the  absent  defendants*  The  publication  of  the 
original  siunmons,  even  if  it  had  been  made,  would  have  been 
ineffectual  to  give  the  Court  jurisdiction  of  the  persons  of  the 
absent  defendants,  because  ^e  original  complaint  had  been 
superseded  by  the  supplem^ital  complaint  Mathew  Maume 
had  the  right  to  appear  and  be  heard  as  to  the  additional  mat- 
ters  charged  as  well  as  in  respect  to  the  matters  contained  in 
the  original  complaint  which  bad  been  carried  into  the  sup- 
plemental complaint  (Lawrence  v.  Bolton,  3  Paige,  295; 
Scudder  v.  Torhis,  1  Barb.  55.) 

The  defendant's  counsel  insist  that  the  judgment  in  the 
Oleason  case  cannot  be  questioned  collaterally,  for  the  reason 
that  the  jurisdiction  of  a  Court  of  general  or  superior  juris- 
diction will  be  presumed  in  the  absence  of  eividence  on  the 
face,  of  the  record  to  the  contrary.  The  case  of  Peacock  v. 
BeU,  1  Saund.  78,  is  generally  relied  on  in  support  of  this  doc- 
trine. In  that  ca3e  it  was  declared  that  ^^  the  rule  for  jurisdic- 
tion is  that  nothing  shall  be  intended  to  be  out  of  the  juris- 
diction of  a  superior  Coiirt,  but  that  whidi  specially  appears 
to  be  so;  and,  on  the  contrary,  nothing  shall  be  intended  to 
be  within  the  j^irisdiction  of  an  inferior  Court,  but  that  whidi 
]8  so  expressly  alleged.^  The  case  here  cited  involved  the 
question  of  jurisdiction  as  to  the  subject  matter  of  the  ^tion, 
and  not  as  to  the  person  of  the  defendant,  and  it  may  be 
doubted  if  a  case  can  be  foimd  which  sanctions  any  intend- 
ment of  jurisdiction  over  the  person  of  the  defendant,  when 
the  aame  is  to  be  actquired  by  a  special  statutory  mode,  ^th- 
ont  peraonal  service  of  process.     If  jurisdiction  of  the  person 
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of  the  defendant  is  to  be  acquired  by  publication  of  the  aum- 
mons  in  lieu  of  personal  service,  the  mode  prescribed  must  be 
strictly  pursued.  {People  v.  Ruber,  20  CaL  81 ;  Ricketson  v. 
Richardson,  26  Cal.  149;  Kendall  v.  Washburn,  14  How.  Pr. 
R  380.) 

It  is  a  cardinal  principle  in  the  administration  of  justice 
that  no  man  can  be  condemned  or  divested  of  his  ri^t  until 
he  has  had  an  opportunity  to  be  heard.  Thou^  the  rule  in 
relation  to  Courts  of  general  or  superior  jurisdiction  is,  that 
their  jurisdiction  will  be  presumed  until  the  contrary  api)ear8, 
it  may  be  doubted  whether  the  rule  obtains  when  the  course 
prescribed  for  acquiring  jurisdiction  of  the  person  of  the 
defen'dant  is  contrary  to  the  course  of  the  common  law. 
(Oakley  v.  Aspinwall,  4  Corns.  521  and  626.)  Be  this  as  it 
may,  if  it  appear  by  the  record  or  otherwise  that  the  Court 
never  had  jurisdiction*  over  the  person  of  the  defendant,  the 
judgment  will  be  pronounced  a  nullity,  whether  it  comes 
directly  or  collaterally  in  question;  and  this  is  ao  whether  the 
Court  be  of  inferior  or  superior  jurisdiction. 

The  judgment  in  the  Gleason  case  contains  no  averment 
nor  recital  from  which  it  can  be  inferred  that  the  Court  acquired 
jurisdiction  of  the  person  of  the  defendant  Mathew  Maume. 
If  it  did  it  would  not  be  conclusive  of  the  assumed  jurisdic- 
tion in  such  a  case.  It  is  a  fundamental  rule  that  no  Court 
can  acquire  jurisdiction  by  the  mere  assertion  of  it,  or  by 
deciding  that  it  has  it.  It  it  could  be  intended  in  the  absence 
of  evidence  to  the  contrary  that  such  jurisdiction  was  acquired, 
such  intendment  is  overcome  by  the  evidence  furnished  by 
the  defendants  themselves,  consisting  of  the  affidavit  of  the 
bookkeeper  of  the  newspaper  publisher  and  the  notice  or  sum- 
mons annexed  to  that  aiSSdavit 

Neither  the  summons  issued  on  the  original  complaint  nor 
that  issued  on  the  supplemental  complaint  was  published. 
The  interpolation  noticed  so  changed  the  summons  pretended 
to  have  been  published  as  to  destroy  it  as  evidence  of  service 
of  process  by  publication,  and  hence  we  must  hold  that  no 
publication  of  imy  summona  issued  in  the  caae  was  made. 
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Other  objections  were  made  touching  the  sufficiency  of  the 
respective  affidavits  on  which  the  orders  of  publication  were 
made  concerning  which  we  shall  express  nc  opinion,  as  we 
deem  the  point  of  objection  considered  fatal  to  the  Oleason 
judgment;  the  result  of  which  is  that  such  judgment,  for  want 
of  jurisdiction  in  the  Court  that  rendered  it,  over  the  person 
of  Mathew  Maume,  must  be  held  void,  and  as  a  consequence, 
the  execution  thereon  and  the  sale  of  the  property  under  and 
by  virtue  of  it  must  be  held  void  also. 

But  it  is  insisted  on  the  part  of  the  defendants  that  the 
attachment  which  was  issued  and  levied  upon  the  property  in 
question  and  which  with  all  rights  acquired  thereby,  had  been 
assigned  to  the  defendant  O'Connor,  constituted  a  lien  upon 
tbe  property,  which  continues  notwithstanding  the  judgment 
obtained  by  Gleason  against  Maume  may  be  void,  and  that 
O'Connor,  having  such  lien,  had  an  interest  in  the  premises 
which  entitled  him  to  impeach  the  conveyance  to  the  plaintiflF 
on  the  ground  of  fraud.  If  the  defendant  O^Connor  had  a 
lien  on  the  premiseF  by  reason  of  the  attachment,  that  lien 
could  not  be  rendered  effectual  for  the  purpose  of  impeaching 
the  conveyance  to  the  plaintiff  until  judgment  obtained  in  the 
suit  of  Oleason  against  Maume,  and  it  is  possible  that  no  such 
judgment  will  ever  be  obtained.  If  the  defendant  O'Connor, 
as  the  assignee  of  Gleason,  was  at  the  commencement  of  this 
action,  and  when  it  was  tried,  the  creditor  of  Mathew  Maume, 
he  was  simply  a  creditor  at  large  without  a  judgment,  and 
hence  was  not  in  a  position  to  maintain  an  action  by  answer  in 
the  nature  of  a  cross  bill  in  equity  to  set  aside  the  conveyance 
made  to  the  plaintiff.  (Crippen  v.  Hudson,  3  Kern.  161; 
Revhens  v.  Joel,  8  Kern.  488;  Bishop  v.  Hdlsey,  3  Abbott, 
400;  WiUon  v.  Forsyth,  24  Barb.  11 Y.) 

Even  if  it  had  been  competent  for  the  defendants,  in  the 
capacity  of  creditors  at  large  of  Mathew  Maume,  to  have 
impeached  in  this  action  the  conveyance  to  the  plaintiff  as 
fraudulent,  they  failed  to  establish  the  fact  that  they  were 
creditors,  or  that  either  of  them  was  a  creditor,  of  plaintiff's 
grantor.     The  void  judgment  of  Gleason,  with  the  assignment 
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of  it,  together  with  the  allied  cause  of  action  on  which  it 
purported  to  be  founded,  did  not  prove  O'Connor  to  be  a  cred- 
itor of  Maume,  and  no  other  evidence  was  offered  to  prove 
him  suck  The  attadiment  and  proceeding  therewith  con- 
nected given  in  evidence  by  the  defendants,  but  finally  ex- 
cluded by  the  Court  on  the  plaintiff's  motion,  wiere,  as  llie 
case  then  stood,  incompetent  for  the  purpose  for  which  they 
eeem  to  have  been  produced  in  evidence^  and  were  properly  ex- 
cluded 

The  defendants  gave  in  evidence  a  judgment  recovered  in 
May,  1861,  by  Bernard  Booney  against  Mathew  Maume,  fore- 
closing a  mortgage  on  other  property  in  San  Francisco  than 
tiiat  in  controversy,  and  in  connection  with  it,  showed  that 
after  the  sale  of  die  morl^gaged  premises  there  remained  due 
the  sum  of  about  ninety  dollars.  The  object  of  this  evidence 
wa6  declared  by  the  counsel  for  the  defendants  on  the  trial  to 
be  merely  to  show  that  the  Booney  judgment  was  not  satisfied. 

But  it  w^s  subsequently  attempted  to  be  shown  that  the 
balance  due  had  passed  by  assignment  to  the  defendant  O'Con- 
nor. It  was  sought  to  be  proved  that  Booney  had  made  an 
assignment  of  the  balance  due  on  his  judgment  throu^  the 
agency  of  an  attorney  in  fact,  and  the  defendants  having  failed 
to  establish  this  fact  to  the  satisfaction  of  the  Court,  the  doc- 
ument purporting  to  be  Booney's  assignment  was  tfduded  en 
the  plaintiff's  objection.  The  testimony  offered  to  prove  the 
authority  of  the  person  who  pretended  to  act  as  the  attorney  in 
fact  for  Booney  we  regard  as  very  unsatisfactory,  and  we  are 
of  opinion  the  document  was  properly  excluded 

The  defendants  failed  to  show  that  they,  or  either  of  them, 
were  creditors  of  Mathew  Maume,  and  consequently,  were  not 
in  a  position  to  impeach  the  conveyance  of  the  premises  to 
the  plaintiff  im  fraudul^it  and  void  aa  to  Maume's  creditors 
(McElwain  v.  TarcUey,  9  Wend.  548;  Orippen  v.  Hudson,  8 
Kern.  161 ;  Reubens  v.  Joel,  3  Kern.  488 ;  Bishop  v.  HdUey, 
8  Abbott;  400 ;  Wilson  v.  Forsyth,  34  Barb.  105.)  Aa  betweexk 
the  grasLtor  and  grantee,  a  conveyance  executed  to  defraud 
creditors  is  valid     (Boli  v.  Rogers,  8  Paige,  154;  (hie  t« 
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CMe,  19  Barb,  249;  ChamberUn  v.  Barnes,  26  Barb.  160; 
Oardemer  v.  Tttifts,  21  Wend.  169;  1  Story's  Eq.  Jur.,  Seo.  - 
871.) 

In  addition  to  the  equitable  defense  interposed  by  the  de- 
fendants, they  o£Fered  evidence  to  show  that  the  defendant 
O'Connor  had  acquired  title  to  a  portion  of  the  property  by 
▼irtue  of  a  sale  and  conveyance  of  it  for  the  payment  of  taxes. 
Two  tax  deeds  were  given  in  evidence,  the  one  bearing  date 
on  the  sixteenth  of  July,  1860,  executed  by  the  Tax  Collector 
to  Patrick  Michael  Dundon,  Jr.,  the  other  bearing  date  the 
nineteenth  of  July,  1862,  executed  by  the  Tax  Collector  to 
R  R  Ryan. 

The  first  tax  deed  was  objected  to  by  plaintiff  on  several 
grounds.  The  certificate  of  sale,  which  was  produced  in  evi- 
dence by  the  defendants,  showed  that  the  premises  described 
in  it  and  in  the  deed,  were  sold  to  Michael  Dundon^  whereas  the 
deed  was  made  to  Patrick  Michael  Dundon,  Jr.,  and  there  was 
no  evidence  showing  that  the  grantee  named  in  the  deed  had 
acquired  the  right  of  Michael  I>und<»i  by  assignment  or  other- 
wise. But  it  is  insisted  on  the  part  of  defendants  that  Patrick 
Michael  Dimdon,  Jr.,  is  presumptively  the  same  person  as 
Michael  Dundon.  This  position,  in  view  of  the  authorities 
cited  to  support  it,  might  appear  in  some  degree  plausible  had 
it  not  been  proved  on  the  trial  that  there  were  two  persons 
by  the  name  of  Dundon,  one  of  whom  was  called  Michael, 
and  the  other  Patrick  MichaeL 

Other  objections  were  made  to  this  deed,  which  need  not 
be  noticed,  as  this  alone  was  sufficient  to  warrant  its  exclusiom 

The  tax  deed  to  K  F.  Ryan  was  objected  to  by  plaintiff  on 
the  ground  that  nd  preliminary  evidenee  was  produced  laying 
a  foundation  for  its  introduction ;  andy  also,  that  the  deed  was 
▼oid  on  its  face  because  of  the  uncertainty  of  the  description 
of  the  property  as  assessed  and  advertised,  and  also  on  the 
ground  that  at  the  time  of  levying  tiie  taxes  kad  the  sale  of 
the  land  Ryan  was  a  claimant  of  the  property,  and  for  that 
xeason  could  not  acquire  title  to  it  by  paying  the  taxes  by 
poxchase  at  the  tax  sala     The  Oourt^  notwithstaiiding  these 
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objections  admitted  this  deed  in  evidence,  and  the  plaintiff 
attempted  to  impeach  its  validity  by  showing  that  a  portion 
of  the  taxes  for  which  the  property  was  sold  were  not  levied 
by  law  nor  by  any  person  or  body  under  authority  of  law. 

The  assessment  of  the  lot  appears  by  the  deed  to  have  been 
made  to  '^P.  M.  Dundon  and  to  all  owners  and  claimants 
known  or  unknown  and  to  all  owners  and  claimants  of  any 
interest  present  or  future  therein,  or  any  lien  upon  the  same.'' 

The  third  section  of  the  Bevenue  Act  of  1857,  as  amended 
by  the  Act  of  1859  (Laws  1859,  p.  844,)  requires  the  Assessor 
to  assess  all  real  estate  to  the  person,  firm,  corporation,  asso- 
ciation or  company  owning  it,  or  having  the  possession,  charge 
or  control  of  it,  if  known  to  him;  and  it  is  provided  further 
that  the  property  shall  be  assessed  to  the  owner  or  claimant, 
if  he  shall  be  known  to  the  Assessor,  '^  and  to  all  owners  and 
.claimants,  known  or  unknown,  and  to  all  owners  and  claim- 
ants of  any  interest,  present  or  future  therein,  or  any  lien  up<m 
the  same,  and  no  error  in  regard  to  such  owner  or  claimant 
shall  in  anywise  affect  the  validity  of  such  assessment'' 

When  this  assessment  was  made  the  property  did  not  belong 
to  P.  M.  Dimdon,  though  it  may  be  he  claimed  some  interest 
in  it;  but  it  was  also  assessed  to  '^  all  owners  and  claimants, 
known  or  unknown,  and  to  all  owners  and  claimants  of  any 
interest,  present  or  future,  therein,  or  any  lien  upon  the  same,*^ 
and  the  law  declares,  as  already  seen,  that  no  error  in  regard 
to  such  owner  or  claimant  shall  in  anywise'  affect  the  validity 
of  the  assessment  so  made.  At  the  time  of  the  assessment 
Ryan  was  in  possession  of  the  lot,  claiming  it,  or  some  interest 
in  it,  and  by  the  terms  of  the  assessment  it  was  assessed  to 
him  as  a  daimant^  known  or  unknown,  and  when  he  paid  the 
taxes  properly  levied,  he  only  discharged  his  own  obligation 
under  the  law.  (KeUey  v.  Abbott,  13  CaL  609 ;  Moss  v.  Shear, 
26  CaL  38.)  On  this  point  the  learned  Judge  of  the  Court 
below  charged  the  jury  as  follows: 

'^  If  the  jury  bdieve  from  the  evidence  that  at  the  time  the 
property  was  assessed  and  offered  for  sale  Byan  claimed  it  and 
was  in  its  posaessian,  the  tax  sale  to  him  and  paymeait  by  him 
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would  only  amoimt  to  the  payment  of  the  tax  which  it  was 
his  duty  to  have  paid*  In  such  case  the  sale  thereof  would 
not  result  in  passing  the  title.  In  other  words,  he  who  is  on 
land  claiming  it  to  be  his  is  not  at  liberty  to  obtain  a  title  by 
omitting  to  perform  his  duty  to  the  State  by  paying  the  taxes 
as  they  accrue — ^that  such  claimant  and  possessor  is  not  per- 
mitted under  the  law  to  be  delinquent  in  his  duty,  and  tiiien 
seek  by  proof  of  such  delinquency  to  obtain  a  tide  from  the 
State  to  the  land  he  aq  occupies.'' 

We  are  of  opinion  that  this  charge  to  the  jury  is  sound  in 
principle  and  should  be  maintained  as  the  law  of  the  land. 

Johanna  Maume  was  examined  as  a  witness  on  behalf  of 
plaintifF  to  prove  Mathew  Maume's  prior  possession  of  the 
demanded  premises.  On  her  cross  examination  inquiries  were 
made  of  her  respecting  her  residence  and  business.  The 
plaintiff's  counsel  objected  to  this  course  of  examination. 
The  objection  was  overruled,  but  at  the  same  time  his  honor 
the  Judge  stated  that  the  witness  was  one  of  the  most 
respectable  women  in  his  neighborhood.  To  this  remark  the 
defendants'  counsel  excepted,  when  the  Judge  further  stated 
that  he  did  not  mean  to  say  that  she  was  one  of  the  most 
respectable,  but  a  woman  of  respectability.  The  defendants 
complain  of  the  conduct  of  the  Judge  in  this  particular  as  an 
irregularity  of  sufficient  magnitude  to  authorize  the  reversal 
of  the  judgment 

Prom  the  high  and  authoritative  position  of  a  Judge  pre* 
siding  at  a  trial  before  a  jury,  his  influence  with  them  is  of 
vast  extent,  and  he  has.  it  in  his  power  by  words  or  actions, 
or  both^  to  materially  prejudice  the  rights  and  interests  of 
one  or  the  other  of  the  parties.  By  words  or  conduct  he 
may  on  the  one  hand  support  the  character  or  testimony  of  a 
witness,  or  on  the  other  may  destroy  the  same,  in  the  estima- 
tion of  the  jury;  and  thus  his  personal  and  official  influence 
is  exerted  to  the  unfair  advantage  of  one  of  the  parties^  with 
a  corresponding  detriment  to  the  cause  of  the  other.  We 
regret  iJie  necessity  for  an  expression  of  our  disapproval  of 
the.  irrogolarity  of  which  c<miplaint  is  made,  and  thou^  we 
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do  not  impugn  the  expression  as  designed  to  aid  the  side  of 
the  plaintiff,  we  maj  say,  we  should  not  heditate  to  reverse 
the'  judgment  because  of  it,  if  the  same  depended  in  any 
material  degree  upon  the  testimony  of  the  witness  whose 
character  and  standing  was  thus  indorsed;  but  as  it  is,  the 
testimony  of  Johanna  Maume  may  be  obliterated,  and  then 
the  fact  sought  to  be  proved  by  her  is  established  by  the  tes- 
timony of  several  other  witnesses  of  the  plaintifF,  without  any 
attempt  on  the  part  of  the  defendants  to  disprove  it;  besides 
which,  such  fact  was  virtually  conceded  by  the  defendants, 
whose  claim  to  the  possession  of  the  premises,  as  the  successors 
in  interest  of  Mathew  Maume,  involved  them  in  an  admission 
of  his  prior  right 

There  are  many  other  assignments  of  error  in  the  record,  all 
of  which  we  deem  untenable.  We  cannot  give  our  reasons  in 
this  place  for  our  conclusions  respecting  them,  as  to  do  so 
would  be  to  extend  this  opinion  to  a  burdensome  length. 

The  transcript  of  the  record  and  the  proceedings  in  the 
Court  below,  seems  to  have  been  made  up  in  palpable  disre- 
gard in  one  respect  of  the  law  on  the  subject  The  appeal  is 
from  the  judgment  and  the  order  denying  a  new  trial  The 
statute  provides  that  a  sta|;ement  on  which  il  party  intends  to 
rely  for  a  new  trial  shall  contain  so  much  of  the  evidence  or 
reference  thereto  as  may  be  necessary  to  explain  the  grounds 
specifically  set  forth  therein  as  causes  for  a  new  trial,  and  no 
more.  (Practice  Act,  Sec  195.)  A  similar  provision  respect- 
ing bills  of  exception,  is  contained  in  section  one  hundred  and 
ninety  of  the  satne  Act;  and  section  two  hundred  and  thirty- 
eight  provides  that  when  the  party  who  has  the  right  to 
appeal  wishes  a  statement  of  the  case  to  be  annexed  to  the 
record  of  the  judgment  or  order,  he  shall  prepare  such  state- 
ment, which  shall  state  specifically  the  particular  errors  or 
grounds  on  which  he  intends  to  rely  on  the  appeal,  and  shall 
contain  so  much  of  the  evidence  as  may  be  necessary  to  explain 
the  particular  errors  or  grounds  specified,  and  no  mora. 

Instead  of  the  statement  in  this  case  oonforming  to  these 
provisions  of  the  statute,  or  with  any  one* of  4ihem,  the  Di» 
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trict  Coart  Beporto^e  mintiteB  of  the  testixnoiiy  is  embodied 
in  gross,  with  e^rery  remark  made  by  the  Court  or  connsel^ 
whether  important  or  otherwise,  during  the  progress  of  the 
trial;  and  besides  this,  long  documents  are  set  out  in  full, 
when  a  brief  abstract  in  respect  to  most  of  them  would  have 
served  as  useful  a  purpose  as  the  documiants  at  length,  and 
would  have  been  much  more  convenient  as  well  as  more  eco- 
nomical of  time  and  monej.  The  judgment  rolls  in  the  Gleason 
and  Hooney  cases  are  set  forth  in  full,  covering  over  sixty 
printed  pages,  when  everything  in  them  material  for  the  pur- 
pose of  the  motion  for  a  new  trial,  or  on  appeal,  might  have 
been  embodied  in  an  abstract  of  one  sixth  their  length.  The 
labor  of  examining  and  mastering  the  contents  of  a  record  thus 
made  up,  in  order  to  discover  what  is  material,  is  greatly  en- 
hanced beyond  what  it  would  be,  were  the  provisions  of  the 
statute  referred  to  observed. 

We  are  aware  that  it  is  not  unfrequently  the  case  where 
statements  and  bills  of  exception  are  prepared  according  to 
the  letter  and  spirit  of  the  statute,  attorneys  for  respondents 
insist,  by  way  of  amendments,  that  all  the  evidence  given  and 
all  that  transpired  at  the  trial  shall  be  set  forth  in  the  state- 
ment or  bill  of  exceptions,  and  the  Judge  who  may  have  tried 
the  cause  is  asked,  not  in  vain,  generally  to  order  the  state- 
ment to  be  so  amended  and  engrossed*  This  coarse  of  conduct 
is  sometimes  adapted  on  the  part  of  respondents  to  embarrass 
and  oppress  appellants.  Such  conduct  and  such  a  practice 
should  be  discountenanced  not  only  by  Courts  having  power 
in  the  premises,  but  also  by  all  honorable  men  engaged«in  the 
practice  of  the  law.  While  it  is  the  duty  of  Courts,  in  settling 
statements,  to  see  that  so  much  of  the  evidence  as  may  be 
necessary  to  explain  the  grounds  assigned  as  error  is  stated  fully 
and  fairly,  we  may  suggest  that  a  great  reform  might  be  effected 
by  exacting  a  compliance  with  the  law  cm  the  subject;  (See 
also  Laws  1864,  p  246.) 

We  have  thus  noticed  the  character  of  the  transcript  in 
this  casCy  which  is  only  one  of  many  of  the  same  kind,  for  the 
purpose  of  calling  the  attention  of  those  who  may  have  cased 
voL;ixvil.-i2i  * 
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to  prepare  for  Una  Cbort^  to  the  provisions  of  the  statute  pre- 
scribing the  mode  of  procedure  in  the  prq^Miration  and  settle- 
ment of  statements  and  bills  of  exceptions,  with  the  hope  that 
a  general  reformation  in  practice  in  this  particular  may  be 
effected. 

Judgment  affirmed* 


CHRISTIAN   J.    MEGERLE  v.   RICHARD  P.   ASHE, 
THOMAS  VAN  SYCKLE,  ato  LUTHER  FLANDERS. 


LBGisi^Tira  OmAVT  of   Land. —  A   leglaIatlT«   grant   It   as   effectual   to 

title  to  lands  owned  by  the  GoTernment  as  a  grant  evidenced  bj  a  patent. 

Fatbnt  am  Byiobncb  of  Txtlb. —  A  patent  la  not  oonelnalve,  as  enrldence  of 
title  as  against  a  grant  made  by  the  legialatlye  department,  prior  to  the 
patent. 

ClKANT  OF  Land  to  States  bt  Act  of  Septsmbbb  8d,  1841. — The  Act  of 
Congress  of  September  8d,  1S41,  is  a  present  grant  to  eaeh  new  State,  open 
Us  admission  into  the  Union,  of  five  hundred  thoiuand  acres  of  land;  bat 
the  grant  does  not  attach  to  any  particular  parcel  of  land  until  the  State, 
throngh  its  agents,  has  selected  the  same,  and  the  selection  has  been  ap- 
proved by  the  United  States. 

Covflict   bktwbbn    Statb   Patbvt   and   UNiTfl»    Statbs    Patbht. —  Wbea    a 

State  has  selected  any  tr^ct  of  land  as  a  part  of  the  five  hundred  thousand  ' 

acres  granted  by  the  Act  of  Congress  of  September  8d,  1841,  and  that  selec-  i 

tlon  has  been  made  of  pablic  lands  subject  to  the  grant,  and  the  selection 

has  been  approved  by  the  United  States,  then  the  State  or  Us  grantee  holda 

the  title  to  the  tract  selected  by  a  title  superior  to  that  asserted  txy  the  ^ 

holder  of  a  subsequent  patent  issued  by  the  United  States. 

CcmFLiCTiNO  Patbnts  as  Evidbngb. —  If  a  plaintiff  In  ejectment  offeni  te 
evldenee  a  patent  of  the  United  States  and  rests,  the  defendant  is  entltla4 
to  offer  in  evidence  a  State  patent  of  prior  date  for  the  same  land,  aoeoon-  p 

padied  with  proof  that  the  land  was  selected  by  the  State  as  part  ot  tbm  fi 

live  hundred  thousand  acres  granted  to  the  States  and  that  Che  United  jj 

States  approved  of  the  selection.  ^^ 

Afpbal  from  the  District  Court,  Fifth  Judicial  District,  San  ^ 

Joaquin  County.  Ui 

The  defendants,  Van  Syckle  and  FLanders,  were  in  possession  1| 

of  the  land  as  tenants  of  defendant  Ashe^  who  claimed  to  own  it  Be 

and  defended  on  behalf  of  his  tenants.  i^^ 

The  following  is  the  patent  from  the  State  to  Tenys  tt« 
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Unitbd  States  of  Ambbioa*  \ 

State  of  California.  J 
To  aU  to  whom  these  presents  shall  come,  Oreeting: 

Whsbkas,  under  the  provisions  of  Act  of  the  Congress  of 
the  ITnited  States,  entitled  ^An  Act  to  appropriate  the  pro* 
ceeda  of  the  sales  of  the  public  lands  and  to  grant  pre-emp- 
tion rights/'  approved  September  fourth,  one  thousand  eight 
hundred  and  fortj-one,  five  hundred  thousand  acres  of  the 
pubHc  lands  were  granted  to  the  State  of  California;  and 
whereas,  the  Legislature  of  the  State  of  California  provided 
for  the  selection  and  location  of  said  five  hundred  thousand 
acres  of  land,  under  and  in  pursuance  of  said  Act  of  Congress, 
by  the  following  Acts  of  the  Legislature  of  said  State,  to  wit: 
an  Act  entitled  "  An  Act  to  provide  for  the  disposal  of  the  five 
hundred  thousand  acres  of  land  granted  to  this  State  by  Act 
of  Congress,  that  the  people  of  the  State  of  California  may 
avail  themselves  of  the  benefits  of  the  eighth  section  of  the 
Act  of  Congress,  approved  fourth  April,  eighteen  hundred  and 
forty-one,  chapter  sixteen,  entitled  '  An  Act  to  appropriate  the 
proceeds  of  the  sales  of  the  puUic  lands  and  to  grant  pre- 
emption rights,'  the  following  provisions  are  hereby  enacted," 
approved  May  3d,  1862.  Also  an  Act  entitled  "  An  Act  author- 
izing the  location  and  patenting  of  school  lands,"  approved 
April  80th,  1867.  Also  an  Act  entitled  "An  Act  to  provide 
for  the  location  and  sale  of  the  unsold  portion  of  the  five  hun- 
dred thousand  acres  of  land  donated  to  this  State  for  School 
purposes,  and  the  seventy-two  sections  donated  to  this  State 
for  the  use  of  a  Seminary  of  Learning,"  approved  April  23d, 
1888.  And  whereas,  the  Legislature  of  the  State  of  Califor- 
nia passed  an  Act  entitled  '^  An  Act  to  provide  for  the  issuance 
of  patents  to  lands  located  with  State  School  land  warrants, 
and  for  lands  purchased  under  the  Act  of  April  twenty-third, 
one  thousand  eight  hundred  and  fifty-eight,"  approved  April 
16th,  1859.  And  whereas,  it  appears  by  the  certificate  of  the 
fibster  of  the  State  Land  OfBce,  No.  79,  issued  in  accord- 
ance with  the  provisions  of  said  last  named  Act,  bearing  date 
the  sixth  day  of  January,  1862,  that  the  tracts  of  land  here- 
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inafter  described  hare  been  duly  and  properly  located  in  ac- 
cordance with  the  provisions  of  the  said  laws  of  this  State, 
and  that  David  B.  Teny  is  entitled  to  receive  a  patent  therefor; 

Now,  therefore,  the  State  of  California  hereby  grants  to 
the  said  David  S.  Terry,  and  to  his  heirs  and  assigns  forever, 
the  said  tracts  of  lands  located  as  aforesaid,  and  whidi  are 
known  and  described  as  follows,  to  wit:  The  north  half  and 
the  southwest  quarter  of  section  twenty-one  (21),  township 
four  (4)  north,  range  eight  (8)  east  of  Mount  Diablo  Meridian, 
containing  four  hundred  and  eighty  acres,  taken  in  lieu  of 
four  hundred  and  eighty  acres,  together  with  all  the  privileges 
and  appurtenances  thereunto  appertaining  and  belonging. 

To  have  and  to  hold  the  aforegranted  premises  to  the  said 
David  S.  Terry,  and  to  his  heirs  and  assigns,  to  his  and  their 
use  and  behoof  forever. 

In  testimony  whereof,  I,  John  G.  Downey,  Governor  of  the 
State  of  California,  have  caused  these  letters  to  be  made  patent^ 
and  the  seahof  the  State  of  California  to  be  hereunto  affixed. 
Given  under  my  hand  at  the  City  of  Sacramento,  the  eighth 
day  of  January,  in  the  year  of  our  Lord,  A.  D.  one  thousand 
eight  hundred  and  sixty-two. 

John  G.  Downby,  Governor  of  State. 
AtteEFt: 

[i^  6.]     JoHNsow  Price,  Secretary  of  Stata 
Countersigned : 

[l.  s.]    H.  a.  Hiolev,  Begister  of  State  Land  Office. 

Indorsed — Letters  Patent  from  the  State  of  Calif omifty 
Issued  January  8th,  1862,  to  David  S.  Terry  for  480  acres  of 
State  school  land  lying  in  San  Joaquin  Countjr. 

Plaintiff's  patent  from  the  United  States  did  not  redte  nor 
purport  to  be  founded  upon  a  pre-emption,  but  upon  a  loca* 
tion  of  a  bounty  land  warrant  issued  under  the  Act  of  Con- 
gress of  March  3d,  1855,  nor  did  the  patent  state  when  llie 
land  was  surveyed,  or  at  what  time  the  warrant  was  located 

Plaintiff  recovered  judgment  in  the  Court  below  and  defend- 
ants appealed. 
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The  otlier  facte  are  stated  in  the  opinion  of  the  Oeurt 
Patterson,  WdHaee  <£  Stim,  for  Appellants. 

Def endanta  offered  to  prove  the  reeitala  in  the  State  patent. 

The  preeoznptiQ^  is  ihat  the  State  officers  had  complied  with 
tbe  law. 

If  the  law  of  the  State  was  complied  with,  the  land  was 
Tacant  and  tinoccupied  at  the  time  of  the  State  location,  and 
was  surveyed,  etc ;  and  in  that  condition  the  State  had  a  ri^t 
to  select  and  locate  it — as  part  of  the  five  hundred  thousand 
acres.  (See  Doll  v.  Meador,  16  CaL  816.)  And  when  she 
made  such  selection  with  the  consent  of  the  United  States 
Kegister  and  Becorder,  to  perfect  the  State  title,  all  that 
remained  was  a  ministerial  act  to  be  performed  bj  the  officers 
of  the  United  States,  viz.:  the  issuance  of  a  patent  The 
selection  by  the  State  could  not  be  overridden  by  the  patent 
issued  to  plaintiff  at  a  subsequent  data  A  patent  could  not 
be  issued  by  the  United  States  until  the  State  bad  made  a 
selection  and  location.  Having  made  a  selection,  the  United 
States  could  not  defeat  it  by  issuing  a  patent  to  another  whose 
selection  and  purchase    were  subsequent 

Tyler  dc  Cobb,  for  Bespondent 

We  maintain  two  propositions: 

First — That  a  United  States  patent  is  conclusive  evidence  of 
legal  title  in  the  patentee,  in  an  action  at  law,  as  against  eveiT^ 
thing  except  a  prior  patent  from  the  same  source  of  title. 

Second — ^That  a  patent  of  the  United  States  cannot  be 
attacked,  except  for  ^ud  or  mistake,  and  for  these  only  in  tKe 
United  States  Courts. 

In  support  of  the  first  proposition  we  cite  the  Court  to  the 
following  authorities:  Bagwell  v.  Broderick,  18  Pet  436;  Fin- 
ley  V.  WiUiame,  9  Granoh,  164;  Hoofnagle  v*  Anderson,  7 
Wheat  212;  Brvsh  v.  Ware  et  als.  16  Pet  93.  A  patent  of 
the  United  States  carries  on  its  face  the  presumption  that  all 
the  previous  requisites  of  the  law  have  been  complied  with. 
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{Polk's  Lessee  v.  Wendal,  9  Cranch,  87.)  And  tliis  preBomp- 
tion  is  conclusive  in  an  action  at  law.  (BagweU  v.  Brodmick, 
13  Pet.  436.) 

In  support  of  the  last  proposition  we  cite  the  oases  of  Bag- 
weU V.  Broderich,  18  Pet  436;  Waterman  v.  Smiih,  18  CaL 
419;  Moore  v.  WiOdnsory,  18  CaL  487;  Taunt  y.  HoweU,  14 
CaL  166;  Stark  v.  Barrett,  16  CaL  366. 

By  the  Court,  Rhodbb,  J. 

The  plaintiff  claims  title  to  the  premises  in  oontroversj 
through  a  patent  issued  to  him  by  the  United  States,  Septem- 
ber 1,  1863;  and  the  defendants  claim  title  under  a  patent 
issued  by  the  State  of  California,  January  8,  1862,  to  Terry, 
the  grantor  of  Ashe.  The  plaintiff  having  introduced  his 
patent  rested,  and  the  defendants  then  offered  in  evidence  the 
patent  from  the  State  to  Terry,  and  in  connection  therewith 
offered  to  prove  by  independent  evidence  that  the  statement 
and  recitals  in  the  patent  were  true,  which  were  in  substance 
that  the  land  had  been  properly  selected  and  located  by  the 
State,  as  a  part  of  the  five  hundred  thousand  acres  of  land 
granted  to  the  State,  by  the  Act  of  Congress  of  September  3, 
1841,  and  that  Terry  was  entitled  to  receive  a  patent  from  the 
State  for  the  lands  described  in  the  patent  The  premises 
described  in  the  two  patents  were  identicaL  The  Court 
excluded  the  patent  and  the  evidence  offered  in  connection 
with  it,  and  the  defendants  excepted. 

In  support  of  the  ruling  of  the  Court  the  plaintiff  advances 
two  propositions:  "First,  that  a  United  States  patent  is  con- 
clusive evidence  of  legal  title  in  the  patentee  in  an  action  at 
law  as  against  everything  except  a  prior  patent  from  the  same 
source  of  title ;  and  second,  that  a  patent  of  the  United  States 
cannot  be  attacked  except  for  fraud  or  mistake,  and  for  those 
only  in  the  United  States  Courts.'*  If  the  first  proposition 
cannot  be  maintained  the  consideration  of  the  second  will  be 
unnecessary,  for  if  the  patent  is  not  absolutely  conclusive  it 
will  be  deemed  to  have  been  issued  without  authority  of  law — 
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through  fraud  or  mistake  —  as  against  a  title  that  passed  from 
the  same  source  of  title  prior  to  the  date  of  the  patent  The 
first  proposition  assumes  that^  the  title  of  the  United  States 
can  pass  oolj  by  a  patent^  for  the  learned  ooonsel  yrcfuii  not 
oontend  that  the  patent  would  be  conclusive  as  against  a  prior 
iiile  derived  from  the  United  States  simply  because  the  title 
did  not  issue  in  the  form  of  a  patent.  This  assumption  stands 
opposed  to  a  long  series  of  decisions  of  the  Supreme  Court  of 
the  United  States,  as  well  as  that  of  several  of  the  States.  In 
Rutherford  v.  Oreene's  Heirs,  2  Wheat  196,  in  which  the  title 
of  Gteneral  Greene  to  the  twenly-five  thousand  acres  granted 
to  him  by  the  Act  of  the  Legislature  of  North  Carolina,  was 
in  issue,  it  being  objected  that  the  grant  was  not  complete, 
because  not  attested  by  an  instrument  having  the  seal  of  the 
State  attached.  Mr.  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  Court,  said  that  "the  Court  would  certainly 
have  thought  it  unnecessary  to  advert  to  it  (the  objection)  had 
not  the  argument  been  urged  repeatedly,  and  with  much  ear- 
nestness, by  counsel  of  the  highest  respectability."  A  legisla- 
tive grant  is  as  effectual  to  pass  the  title  to  lands,  in  all 
respects  and  for  every  purpose,  as  a  grant  evidenced  by  a 
patent  (Lessieur  v.  Price,  12  How.  59 ;  Keman  v.  Oriffith, 
ante,  p.  88;  Summers  v.  Dickinson,  9  Cal.  654:;'  Owen  v. 
Jackson,  9  Cal.  822.)  The  patent,  therefore,  being  of  no 
higher  grade,  as  evidence  of  title,  than  a  legislative  grant,  is 
not  conclusive  as  against  a  person  claiming  under  a  grant 
made  by  the  legislative  department  prior  to  the  adverse 
patent.  It  may  be  remarked,  also,  that  the  Act  of  Congress 
makes  no  provision  for  the  issuing  of  a  patent  to  the  State  or 
her  grantees,  and  if  one  should  be  issued  it  would  amount  to 
no  more  than  a  further  assurance. 

For  the  purpose  of  determining  the  question  of  the  admissi- 
bility of  the  evidence  offered  by  the  defendants,  it  is  necessary 
to  ascertain  in  what  manner  the  title  to  any  particular  tract 
of  land  passes  to  the  State  or  her  grantee,  under  the  Act  of 
Congress  of  September  8,  1841,  for  if  the  evidence  tended  to 
show  that  the  title  to  the  tract  in  controversy  passed  to  the 
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State  or  her  grantee,  prior  to  the  date  of  the  plaintiff's  patent, 
the  Court  erred  in  excluding  the  evidence. 

The  eighth  section  provides  that  '^  there  shall  be  and  hereby 
is  granted  to  each  new  State  that  shall  be  hereafter  admitted 
into  the  Uniony  upon  such  admission,  so  much  land  i^s,  includ- 
ing such  quantity  as  may  have  been  granted  to  such  State 
before  its  admission  and  while  under  a  Territorial  Government^ 
for  purposes  of  internal  improvements,  as  aforesaid,  as  shall 
make  five  hundred  thousand  acres  of  land,  to  be  selected  and 
located  as  aforesaid."  The  language  '^hereby  is  granted"  as 
has  uniformly  been  held  by  the  Courts,  imports  a  present 
grant.  The  title  to  the  amount  of  land  specified  in  die  Act 
passes  upon  the  admission  of  the  new  State,  though  ^'wanting 
identity  to  make  it  perfect" —  to  attach  it  to  a  particular  pai^ 
eel  of  land.  (Lessieur  v.  Price,  12  How.  69;  Rutherford  v. 
Greene's  Heirs,  2  Wheat  196;  Terry  v.  Megerle,  24=  Cal.  609.) 
The  Legislature  of  a  State  must  thereafter  provide  by  law  for 
the  performance  by  her  officers  or  agents,  of  the  acts  that  may 
be  requisite  to  indicate^  a  selection  of  the  tracts  of  land  which, 
in  the  aggregate,  will  constitute  the  amount  of  land  granted 
to  the  State  by  the  Act  of  Congress.  When  a  particular 
parcel  of  land  has  been  ^'selected  and  located"  in  accordance 
with  the.  provisions  of  the  Act  of  Congress  —  when  the  selec- 
tion and  location  have  been  made  by  the  proper  officers  or 
agents,  acting  on  behalf  of  the  State,  in  such  manner  as  the 
Legislature  has  directed,  and  on  public  lands  that  at  the  time 
are  subject  to  such  location,  and  the  selection  and  locati<m 
have  been  approved  by  the  proper  authoritiea  of  the  United 
States,  then  the  identification  of  the  land  has  made  the  title 
perfect  and  attached  it  to  the  particular  tract  selected.  The 
title,  thus  perfected  and  attached  to  the  land,  vests  in  the 
State,  or  her  grantee,  and  all  the  interest  the  United  States 
had  in  the  particular  parcel  is  held  by  the  State  or  her  grantee^ 
by  a  title  superior  to  that  aaserted  by  the  holder  of  a  subee- 
quent  patent  issued  by  the  Gteneral  Government. 

A  person  claiming  title  under  the  Act  o£  CongnssSy  through 
the  State,  would  be  obliged  to  show,  as  against  one  flhiming 
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under  the  TTnited  States  through  a  patent  issued  in  accordance 
with  the  g^ieral  regulations  for  the  sale  of  public  lands,  the 
performance  of  the  acts  required  hj  law  to  constitute  the 
selection  and  locatiou  of  the  land.  This  the  defendant  was 
proceeding  to  do  when  objection  was  made  by  the  plaintiff. 
We  do  not  undertake  to  say  that  the  evidence  offered  by  him 
would  have  been  sufficient  to  have  sustained  his  claim  of  title 
and  upheld  his  patent  from  the  State;  but  the  offer  to  show 
that  the  recital  was  true,  that  the  land  had  been  "duly  and 
properly  located  in  accordance  with  the  provisions  of  the  said 
laws  of  this  State,"  thou^  general  in  its  terms,  certainly 
included  several  of  the  steps  necessary  to  be  taken  in  making 
the  selectian  and  location  of  the  land.  The  refusal  of  ovidence 
of  the  character  offered  would  subject  every  title  to  portions 
of  the  five  hundred  thousand  acres  of  land  derived  from  the 
State  to  the  liability  of  being  defeated  by  subsequent  patents 
issued  by  the  United  States. 

The  patent  from  the  State  was  also  admissible  in  connection 
with  proof  of  the  due  selectian  and  location  of  the  land.  We 
therefore  hold  that  the  decision  of  the  Court  in  excluding  the 
evidence  offered  by  the  defendants  was  erroneous. 

Judgment  reversed  and  the  cause  remanded  for  a  new  trial. 


ELIZABETH  DE  UPRET  v.  SAMITEL  DE  UPRET,  ahd 
MART  AKS  DE  UPREY. 

OmfTLUifT  m  PABTrrioir.— In  ft  complaint  to  ol»tain  pftrtStloB  of  ttad,  ft 
generml  allegation  that  **  the  pr^laes  cannot  be  divided  by  metea  and  boimda 
withoiit  prejndlee,"  ta  saffldent,  without  an  allegation  of  the  faeti  upon 
which  tho  plaintiff  rellei,  to  obtain  a  particular  mode  of  partition. 

fSAMB. —  A  complaint  in  partition  la  good  which  la  lUent  npon  the  rabjoet  of 
the  mode  of  partition. 

Pastibs  to  Suit  vob  PAarnnoK, —  ▲  married  woaiui  whoae  hmiband  Is  aiMtf 
in  partition  la  a  neceaBary  party  If  the  claims  a  homestead  right  to  or  aa 
interest  In  the  property  In  dispute. 

I>iaciAiMn  tH  PlBtiTioN. —  In  ah  action  of  partition,  A  defendant  cannot 
dais  tl&at  thsr  action  be  dismissed  as  to  hist,  on  the  ground  that  hla  ansiMr 
disclaims  any  Interest  in  the  land,  unless  he  has  mads  tho  dtsclalmor  te 
staoliits  and  unconditional  terms. 
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DiscLAiMBt  BHOcru)  VB  AiiBOLDTB. —  Ab  tasww  wbldi  dhditwn  all  iBtarett 
in  the  land  In  dispute,  except  such  aa  the  defendant  may  haye  under  the 
homestead  law,  hj  vfrtne  of  the  dedication  of  Om  land  to  honeatead  aaea 
by  himself  and  hia  wife,  la  not  a  disclaimer. 

WtaAT  MAT  BS  TBZBD  xiT  PABTiTioir. —  Under  oor  practice,  any  question  afleet- 
ing  the  right  of  the  plaintiff  to  a  partition,  or  the  rights  of  each  and  all  of 
the  parties  In  the  land,  may  be  put  in  iasue,  tried,  and  determined  In  aneh 
action. 

AMSwaa  in  Pabtition.^-A  defendant  in  partition  is  not  entitled  to  tiare  the 
action  dismissed  by  reason  of  the  force  and  effect  of  any  defense  which  ha 
may  set  up  in  his  answer. 

Vactb  to  bb  found  in  Pabtxtion.— In  an  action  for  partition,  If  the  Gonrt 
finds  that  the  parties  hold  and  are  In  possession  of  real  property,  aa  Joint 
tenants  or  as  tenants  In  common.  In  which  one  or  more  of  them  have  aa 
estate  of  inheritance,  or  for  life  or  llTea,  or  for  years,  the  partition  shovM 
be  made,  althongh  the  findings  may  also  show  that  the  plaintiff.  In  hia  com- 
plaint, has  incorrectly  set  forth  the  title  or  Interest  of  the  partlea,  or  of 
one  or  more  of  them,  in  the  land. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  affidavits  in  support  of  the  motion  to  be  allowed  to  file 
a  supplemental  complaint^  and  make  Mary  Ann  De  Uprey  a 
party  defendant,  stated  that  she  claimed  a  homestead  interest 
in  the  property.  The  supplemental  complaint  contained  tiie 
same  avermenti  and  did  not  state  that  she  owned  any  interest 
in  the  property. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Cyril  F.  Oray,  for  Appellants. 

If  the  declaration  of  homestead  showed  anything,  it  showed 
a  claim  of  the  property  by  Samuel  and  his  wife,  as  not  being 
held  by  them,  or  either  of  them,  as  tenants  in  common  with 
any  other  person,  and  consequently  that  it  was  a  case  for  an 
action  of  ejectment,  and  not  for  partition.  It  should  not, 
therefore,  have  been  permitted  to  bring  such  a  question  into 
an  action  for  partition,  for  it  has  repeatedly  been  held  that 
Courts  will  not  undertake  to  partition  property  where  the  title 
ia  disputed.  (WiUcin  v.  Wilkin,  1  John.  CL  111;  Phelps  y. 
Green,  3  John.  Ch.  302;  Cox  v.  Smith,  4  John.  Cb.  a71.) 

A.  OampheU,  for  Respondent 
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This  Ls  an  action  for  the  partition  of  a  certain  lot  and 
improvements  in  the  City  of  San  Francisco.  The  plaintiff 
obtained  judgment  and  a  decree  directing  the  premises  to  be 
sold  and  the  proceeds  divided  between  the  parties  on  the 
ground  that  a  partition  by  metes  and  bounds  could  not  be 
made  without  prejudice.  The  defendants  appeal^  and  assign 
several  errors  which  we  will  notice  in  the  order  in  which  they 
have  been  presented. 

The  action  was  commenced  against  Samuel  De  IJprey  alone^ 
who  demurred  to  the  complaint^  and  for  cause  of  demurrer 
alleged  that  the  same  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  overruled,  which  ruling 
constitutes  the  first  error  assigned. 

The  only  ground  urged  in  support  of  the  demurrer  is  that 
the  complaint  contents  itself  with  the  general  allegation  that 
the  premises  cannot  be  divided  by  metes  and  bounds  without 
I^ejudice  and  does  not  st^te  the  facts  showing  why  such  a 
partition  could  not  be  made.  A  complete  answer  to  this  is 
found  in  the  fact  that  the  manner  in  which  the  partition  is  to 
be  made  constitutes  no  part  of  the  cause  of  action^  but  is 
merely  a  part  of  the  relief.  While  it  is  proper  and  perhaps 
advisable  to  ask  for  a  particular  mode  of  partition  —  there 
being  two  provided  by  the  statute — and  to  that  end  allege  the 
facts  upon  whidi  the  plaintiff  relies  for  the  particular  mode 
which  he  seeks;  yet  this  is  not  indispensable^  and  a  complaint 
which  is  silent  upon  the  subject  is  good.  "So  facts  need  be 
stated  in  the  complaint  except  such  as  are  found  enumerated 
in  the  two  hundred  and  sixty-fouxth  section,  which  provides 
for  the  cause  of  action  in  question  and  defines  the  facts  upon 
which  it  rests ;  and  a  specification  of  the  interest  of  each  party 
interested  in  the  land,  so  far  as  known  to  the  plaintiff,  as  pro- 
vided in  section  two  hundred  and  sixty-five.  If  these  sections 
left  the  question  in  doubt,  such  doubt  is  entirely  removed  by 
tlie  two  hundred  and  seventy-fifth  section,  which  provides 
tliAt:  *^  If  it  be  alleged  in  the  complaint,  and  be  established 
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by  evidenco,  or  if  it  appear  by  Hie  eddenoe  wUkout  stifih  aUe- 
gation  in  the  complaint,  to  the  satisfaction  of  the  Court,  that 
the  property,  or  any  part  of  if,  is  so  situated  that  partition 
cannot  be  made  without  great  prejudice  to  the  owners,  the 
Court  may  order  a  sale  thereof/'  But  were  it  otherwise,  and 
were  the  theory  of  the  appellant  the  correct  one,  we  Aould 
still  be  of  the  opinion  that  his  theory  is  fully  satisfied  by  the 
o(miplaint  in  this  case.  Whether  a  partition  can  or  cannot  be 
made  by  metes  and  bounds  is  purely  a  question  of  fact^  and  is 
the  ultimate  fact  to  be  found,  and  therefore  the  only  fact 
necessary  to  be  averred  under  any  system  of  pleading  with 
which  we  are  acquainted.  The  constituent  facts,  or  those 
which  lie  behind,  are  merely  probative,  and  need  not  be 
averred.  But  independent  of  all  that  has  been  said,  it  may  be 
safely  affirmed  that  the  bare  description  of  the  premises  con- 
tained, in  the  complaint  sufficiently  shows  that  a  partition  by 
metes  and  boimds  could  not  be  made  without  prejudice .  It 
is  a  city  lot  fronting  on  an  alley,  measuring  only  twenty-three 
feet  front  and  extending  back  sixty.  We  think  it  would  be 
difficult  to  divide  such' a  lot  by  metes  and  bounds  without 
great  prejudice  to  the  owners. 

After  the  demurrer  to  the  complaint  was  overruled  the 
plaintiff,  upon  affidavit  and  notice,  moved  the  Court  for  leave 
to  bring  in  the  wife  of  the  defendant  by  a  supplemental  com- 
*  plaint.  The  motion  was  allowed  by  the  Court  against  the 
exceptioDi  of  the  defendant,  and  it  is  next  contended  that  this 
order  of  the  Court  was  erroneous. 

We  cannot  but  regard  this  point  as  frivolous.  Mary  Ann 
De  Uprey,  as  appears  by  her  own  answer,  not  only  claimed  a 
homestead  right  to  the  premises,  but  claimed  that  the  entire 
l^al  estate  was  in  her,  and  the  Court  found  that  the  legal  title 
to  an  undivide<l  half  was  in  her.  She  was,  therefore,  not  only 
a  proper  party,  but  a  necessary  party  to  the  complete  deter- 
mination of  tiie  case.  All  persons  having  or  claiming  any 
interest  in  the  land  are  not  only  proper  but  necessary  parties 
to  a  suit  for  partition;  and  it  was  not  only  proper  for  tlie 
Court  to  allow  the  motion  in  question,  but  it  would,  have  been 
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error  not  to  have  done  aa  (Fractioe  Act^  Sees.  17  and  68.) 
Admitting,  for  the  sake  of  the  argument^  that  the  eboT^ing 
in  support  of  the  motion  was  insufficient^  subsequent  events 
clearly  demonstrated  the  fact  that  she  was  a  necessary  party, 
and  that  the  ends  of  justice  had  been  subserved  by  allowing 
the  amendment.  Such  being  the  case,  this  Court  will  not  dis- 
turb an  order  resting  very  much  in  the  discretion  of  the  Court 
below  and  exercised  under  a  statute  containing  very  liberal 
provisions  upon  the  subject  of  amendments. 

After  the  amended  and  supplemental  complaint  was  filed 
the  defendants  separately  demurred  upon  the  grounds  follow- 
ing: Eirst  —  Misjoinder  of  parties  defendant,  because  Mary 
Ann  De  Uprey  was  improperly  joined  Second  —  Because^ 
several  causes  of  action  had  been  improperly  imited.  Third  — 
Because  the  complaint  did  not  state  facts  sufficient. 

The  demurrers  were  overruled,  which  ruling  constitutes  the 
third  error  assigned. 

These  demurrers  were  not  only  frivolous  but,  under  the 
circumstances  of  the  case,  imperti^ient.  The  Court  had 
already  decided  that  Mary  Ann  was  a  proper  party  and  there- 
fore caaking  her  such  could  not  result  in  a  misjoinder.  The 
Court  had  also  decided  that  the  original  complaint  stated  a 
cause  of  action  and  it  is  dear  that  it,  together  with  the 
amended  and  supplemental|  does  not  state  less  facts  than  at 
first  And  so  far  as  the  second  ground  alleged  is  concemed 
we  cannot  percidive  that  the  demurrer  has  even  a  respectable 
pretext  to  stand  upon.  It  is  obvious  upon  inspection  that 
there  is  but  one  cause  of  action  stated  in  the  complaint,  and 
but  one  kind  of  relief  sought 

This  case  was  certainly  contested  with  a  pertinacity  worthy 
of  a  better  cause.  After  all  the  demurrers,  five  in  number, 
had  been  overruled  and  the  defendants  had  both  answered 
separately,  denying  all  the  allegations  of  the  complaint,  tiieir 
ooixttx0e\  next  moved  to  dismiss  the  case  upcsi  the  pleadings 
without  any  trial  of  the  issues  of  fact  thus  joined  between  the 
parties.  In  view  of  the  fact  that  the  sufficient  of  the  com- 
plaint made  by  the  plaintiff  had  undergone  the  test  of  five 
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demurrers,  and  the  further  fact  that  answers,  in  the  absence 
of  all  evidence  either  way,  are  entitled  to  no  more  faith  and 
credit  at  the  hands  of  the  Court  than  complaints,  this  motion 
has  at  least  the  merit  of  novelty. 

But  it  is  argued  in  support  of  the  motion  that  the  plead- 
ings show  no  cause  of  action  as  against  Samuel  De  TJprey, 
because  he  disclaimed  any  interest  in  the  land.  Such,  how- 
ever, does  not  appear  to  be  the  fact  His  answer  does  not 
contain  an  absolute  and  unqualified  disclaimer.  Less  than 
that  the  plaintiff  was  not  bound  to  accept.  He  only  dis- 
claims all  interest  except  such  as  he  may  have  under  tha 
Homestead  Law  by  virtue  of  the  dedication  of  the  land  to 
homestead  uses  by  himself  and  his  wife.  It  may  be  that  such 
interest  did  not  amount  to  anjthing  in  law,  but  that  was  one 
of  the  questions  which  be  had  helped  to  make  and  which  the 
plaintiff  had  a  right  to  have  determined  and  put  to  rest  by 
the  judgment  of  the  Court.  But  be  that  as  it  may,  he  could 
not  claim  a  dismissal  of  the  action  upon  the  ground  of  a  dis- 
claimer unless  he  made  that  disclaimer  in  absolute  and  uncon- 
ditional terms.  Instead  of  doing  that  he  denied  all  the  alle- 
gations of  the  complaint  as  to  the  plaintiff's  title,  pleaded 
two  statutes  of  limitations  and  averred  title  in  his  wife  and 
claimed  for  himself  a  right  of  homestead  in  the  premises,  but 
disclaimed  any  further  interest  It  is  a  misnomer  to  call  such 
an  answer  a  disclaimer. 

The  issues  made  by  the  answer  of  Mary  Ann  De  TTprej  are: 
First — Has  the  plaintiff  any  interest! 
Second  —  Has  Samuel  De  Uprey  any  interest  t 
Third  —  Is  Mary  Ann  sole  owner  of  the  premises? 
Fourth  —  Has  the  plaintiff  possession? 
Fifth  —  Has  the  plaintiff  been  in  possession  within  five  years  t 
Sixth  —  Has  she  been  in  possession  within  four  years  t 
We  are  asked  if  the  foregoing  questions  are  such  as  are  cog- 
nizable in  an  action  for  partition  and  it  is  argued  that  they  are 
not,  but  are  such  questions  as  must  be  tried  in  an  action  of 
ejectment  or  to  quiet  title,  if  at  all,  and  therefore  this  case 
ought  to  be  dismissed  on  the  pleadings  without  first  ascertain^ 
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ing  by  a  trial  whether  there  is  a  word  of  truth*  in  the  answer 
which  raises  those  questions  —  a  conclusion  both  lame  and  im- 
potent. The  action  being  confessedly  for  a  partition,  so  far 
as  the  complaint  is  concerned,  we  are  certainly  unable  to  per- 
eeive  how  the  defendants  can  defeat  the  action  by  the  mere 
force  and  effect  of  their  answers,  no  matter  what  they  contain. 
Nor,  admitting  such  to  be  the  fact,  are  we  able  to  perceive  by 
what  rule  of  law  or  logic  the  plaintiff  is  to  be  held  responsible 
for  what  appears  in  the  answer  and  sent  out  of  Court  because 
the  defendants  have  seen  proper  to  raise  questions  not  cogniza- 
ble, as  they  alleged,  in  an  action  for  partition.  On  the  con- 
trary, if  the  questions  made  by  the  answer  are  not  cognizable 
in  this  a^ion  it  is  not  the  fault  of  the  plaintiff,  but  of  the  de- 
fendants, and  they  ought  not  to  have  been  allowed  to  make 
them.  But  there  is  nothing  in  the  idea  that  these  questions  are 
of  "strange  countenance**  in  an  action  for  partition.  Any 
question  affecting  the  right  of  the  plaintiff  to  a  partition,  or  the 
rights  of  each  and  all  of  the  parties  m  the  land  may  be  put  in 
issue,  tried  and  determined  in  such  action.  (Prac  Act,  Sec 
271.)  Such  is  one  of  the  fruits  of  the  new  system  of  prac- 
tice which  we  have  adopted,  and  when  contrasted  with  the 
practice  in  such  cases  at  common  law,  serves  to  illustrate  its 
superiority. 

It  is  next  insisted  that  the  findings  negative  the  averments 
of  the  complaint,  and  the  doctrine  that  the  aUegaia  and  the 
probata  must  correspond  is  invoked  for  the  purpose  of  estab- 
lishing an  error  in  that  respect  The  complaint  averred  that 
Samuel  De  ITprey  was  the  co-tenant  of  the  plaintiff,  and  owned 
an  undivided  half  of  the  premisei^,  but  upon  the  trial  the 
Court  found  that  this  undivided  half  did  not  belong  to  Samuel 
but  to  Mary  Ann,  and  for  that  reason  we  are  asked  to  reverse 
ihe  judgment  This  is  substantially  the  same  question  which 
we  have  already  twice  considered  in  a  different  form,  and  which 
seems  to  play  die  part  of  Banquo's  ghost  in  this  judicial  drama. 
We  know  of  no  nile  of  law  which  requires  the  Court,  in  an 
action  of  this  kind,  to  find  the  facts  as  alleged  or  the  contrary 
and  not  otherwise,  nor  any  role  which  cuts  off  the  plaintiff's 
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ri^t  to  a  partition  because  it  turns  out  on  the  trial  that  he 
was  mistaken  as  to  the  condition  of  the  title  of  his  co-tenants. 
The  plaintiff  is  required  to  set  forth  the  interests  of  all  par- 
ties known  or  unknown  as  far  as  they  are  known  to  him  (Sea 
2 65)  9  and  each  defendant  is  required  to  set  forth  in  his  answer, 
fully  and  particularly,  the  nature  and  extent  of  his  interest. 
But  suppose  that  either,  or  both,  through  mistake  or  other- 
wise, set  forth  their  interests  incorrectly,  it  does  not  follow 
that  no  partition  can  be  had.  The  partition  follows  all  the 
same,  and  is  to  be  made  according  to  the  finding  regardless  of 
the  fact  whether  such  finding  corresponds  with  the  allegations 
of  the  complaint  in  that  respect  The  doctrine  invoked  ia 
applicable  to  this  kind  of  an  action  only  so  far  as  the  facts 
upon  which  the  right  to  a  partition  is  founded  are  concerned, 
and  which  are  set  forth  in  the  two  hundred  and  sixty-fourth 
section  of  the  statute.  The  finding  must  correspond  with  the 
allegations  of  the  complaint  so  far  as  to  show  that  the  parties 
—  plaintiff  and  defendant — hold  and  are  in  possession  of  the 
land  in  question  as  joint  tenants  or  as  tenants  in  common,  and 
that  one  or  more  of  them  has  an  estate  of  inheritance^  or  for 
life  or  lives,  or  for  years.  Such  are,  so  to  speak,  all  the  issues 
which  are  directly  and  in  chief  involved  in  tjiis  action,  and 
upon  them,  if  found  in  favor  of  the  plaintiff,  the  judgment  of 
the  Court  is  that  partition  be  made.  But  in  order  that  this 
judgment  may  be  executed,  it  is  necessary  to  ascertain  what 
the  interests  of  the  respective  parties  are,  if  there  is  any  eon- 
troversy  touching  them.  These  latter  issues  are  collateral  to 
the  former  merely,  and  do  not  enter  into  and  beeome  a  part 
of  the  action  within  the  scope  of  the  rule  which  counsel  have 
invoked.  Whether  the  finding  ui)on  them  corresponds  with 
the  issues  made  by  the  parties  or  not,  is  void  of  legal  oonr 
eiequence.  The  object  is  not  to  ascertain  wiiether  the  allega- 
tions of  either  party  in  respect  to  their  interests  are  true  or 
false,  but  to  ascertain  what  their  interests  are  according  to  the 
evidence,  in  order  that  the  decree  of  the  Court  directing  a  par- 
tition may  be  carried  into  effect. 
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The  record  oontains  no  error,  and  the  judgment  mnst  bt 
affirmed. 

Ordered  accordingly. 


EVAN  JENKINS  v.  DANIEL  ERINK,  G.  W.  MOODY, 
JAMES  C-  BRALEY,  JACOB  SHUMWAY,  WESLEY 
GALLIMORE,  and  DANIEL  L.  MOODY- 

Obdsb  0ITI90  /TiMM  TO  Fiui  BTATiiain.— An  order  of  Court  ^  allowing  n 
party  twenty  days  within  which  to  file  a  statement  on  motion  for  a  new 
trial  muflt  be  constnied  as  giving  twenty  days  from  the  date  of  the  order, 
and  not  twenty  days  beyond  the  time  of  giving  notice,  or  twenty  days  be- 
yond the  time  al^wed  by  statute, 

WaiVQ  9rATVMSNT  fOB  Nnw  Tkiax^. —  If  a  statement  on  applleatlon  for  ft 
new  trial  Is  not  filed  within  the  time  required  by  law,  the  right  to  move  for 
'  a  new  trial  Is  waived,  and  If  a  motion  to  that  effect  Is  made,  the  statement 
should  bo  stricken  out, 

PBocanDiNOS  to  obtain  a  Nbw  Tbiax..—- There  are  three  distinet  steps  reeof- 
nised  by  the  Practice  Act,  In  a  proceeding  to  obtain  a  new  trial,  for  the 
taking  of  each  of  which,  except  the  last,  a  particular  period  of  time  Is 
allowed :  Firstly  —  a  notice  of  Intention  to  move  fOr  a  now  trial ;  fleoondly 
—  Filing  and  serving  statement  or  affidavits;  Thirdly  —  The  motion  for  a 
sew  trial.  An  order  extending  the  time  for  taking  either  of  these  steps 
should  express  with  precision  the  object  to  be  attained. 

^mtryt  —  SOionid  an  ordei^  allowing  time  within  which  to  file  a  notton  for  ft 
new  trial  be  construed  as  allowing  tlmo  to  flio  a  statementl 

Appeai.  from  the  District  Courts  Third  Judicial  Dicrtriot^ 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Oonrt 

Boffe  A  Wilson,  for  Appellants. 

Patterson,  Wallace  A  Stow,  for  Bespoiident 

By  the  Court,  Sawyek,  J. 

This  ease  was  tried  by  the  Court  williout  a  jury,  and  l3i^ 
findings  were  filed  on  the  12th  of  May,  1864.  On  the  same 
day  notice  of  the  filing  of  the  findings  was  served  on  defend- 
ants* attorney.  On  the  13th  of  May,  on  motion  of  defendants' 
counsel,  it  was  ^'ordered  by  the  Court  that  said  defendants 
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have  twenty  days  within  which  to  file  a  motion  for  a  new  trial 
herein/^  On  the  16th  of  the  same  month  the  defendants 
Braley  and  Ghillimore  filed  a  notice  of  motion  for  a  new  trial, 
and  served  the  same  on  plaintiff's  counsel.  On  the  3d  of  June 
following,  the  same  defendants  filed  and  served  their  statement 
on  motion  for  new  trial.  On  motion  of  plaintiff's  counsel  thia 
statement  on  motion  for  new  trial  was  struck  out,  upon  the 
ground  that  it  was  filed  too  late,  and  for  that  reason  the 
motion  for  new  trial  was  waived  under  section  one  hundred 
and  ninety-five  of  the  Practice  Act.  The  appeal  is  from  the 
order  striking  out  the  statement,  and  the  only  question  is. 
Was  the  statement  filed  in  time  1  We  think  it  was  not  Con- 
ceding that  the  order  gave  the  defendants  twenty  days  within 
which  to  file  a  statement,  there  can  be  no  doybt  that  the  time 
commenced  to  run  from  the  date  of  the  order.  It  does  not 
say  twenty  days  from  the  date  of  giving  notice  of  intention  to 
move,  or  twenty  days  beyond  the  time  allowed  by  statute, 
but  simply  that  "said  defendants  have  twenty  days  witiun 
which  to  file  a  motion  for  a  new  trial  herein."  The  obvious 
construction  is,  that  defendants  were  to  have  twenty  days  in 
all  from  that  time,  and  so  the  Judge  below  construed  his  own 
order.  This  construction  was  given  to  a  similar  order  in 
Esterby  ▼.  Larco,  24  Cal.  179.  The  twraity  days  expired 
June  2d,  and  the  statement  was,  therefore,  not  filed  in  time. 
But  the  order  does  not  in  terms  extend  the  time  to  file  a 
statement,  and  it  is  at  least  doubtful  whether  it  can  be  so 
construed.  The  statute  recognizes  three  distinct  steps  in  a 
proceeding  to  obtain  a  new  trials  Firstly— A  notice  of  inten- 
tion to  move  for  a  new  trial,  which  must  be  given  within  five 
days  after  the  rendition  of  the  verdict,  when  the  case  is  tried 
by  a  jury,  and  within  ten  days  after  receiving  written  notice 
of  the  rendering  of  the  decision  of  the  Judge,  or  of  the  filing 
of  the  report  of  the  Commissioner  or  referee,  when  tried  by 
such  officers,  unless  the  time  for  giving  notice  is  extended  by 
the  Court  for  a  period  not  exceeding  thirty  days,  when  the 
parties  do  not  consent  to  a  longer  period,  as  provided  in  sec- 
tion five  hundred  and  thirty.    Secondly  —  Filing  and  serving 
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statement  or  affidavit;  which  must  be  done  within  five  days 
after  giving  notice  of  intention  to  move,  unless  ihe  time  is 
extended  by  the  Conrt  for  a  period  not  exceeding  twenty  days, 
or  by  consent  of  parties  (Practice  Act,  Section  195);  and 
Thirdly  —  The  motion,  or  in  the  language  of  the  statute,  ''  the 
application  for  new  trial  ;*'  which  "  shall  be  made  at  the 
earliest  period  practicable  after  filing  the  affidavits  or  state- 
ment" (Section  196.)  ^'An  application  for  an  order  is  a 
motion."  (Section  615.)  The  motion,  then,  is  a  distinct  and 
separate  step  in  the  proceedings,  and  subsequent  to  the  notice 
of  intention  to  move,  and  to  the  filing  of  the  stiitement  The 
order  does  not  in  terms  purport  to  give  time  to  serve  a  notice 
of  intention  to  move  for  a  new  trial,  or  to  file  and  serve  ^ 
statement,  but  only  time  '^  within  which  to  file  a  motion  for  a 
new  trial."  This  language  is  strictly  applicable  to  the  last 
step  in  the  proceeding  only.  Doubtless  the  defendants  in- 
t^ded  to  procure  time  to  file  statement.  Bait  as  the  state- 
ment was  not  filed  within  the  twenty  days  given,  it  is  unneces- 
sary to  decide  this  question.  We  refer  to  the  form  of  the 
order  for  the  purpose,  only,  of  again  calling  attention  to  the 
neoessity  of  seeing  that  orders  procured  are  entered  in  such 
terms  as  to  express  with  precision  the  object  to  be  attained. 
(See  Bear  Bwer  and  Avbum  Water  and  Mimng  Company  v. 
Soles,  24  CaL  366,  on  this  point) 

The  order  appealed  from  must  be  affirmed.  The  first  fifty 
printed  pages  in  the  transcript  might  have  been  omitted.  ,AU 
that  was  necessary  to  constitute  the  transcript  on  appeal 
wa3  the  order  appealed  from,  affidavit  of  Wallace,  the  notice 
of  motion  to  strike  out,  statement  on  appeal  and  notice  of 
appeal,  which  are  all  comprised  in  about  eleven  pages  of  tbe 
transcript 

Order  striking  out  statement  on  motion  for  new  trial  affirmed 
urith  costs. 

Hr.  Justice  Rhodxb  expressed  no  opinioo. 
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THE  PEOPLE  «.  PRESTON  HODGES. 

TLkcm  ov  Tuii.  or  Agcvssost^ — An  accenory  tefore  or  tfter  the  fact  In  tho 
commission  of  a  ptfbllc  offense  most  be  indicted  and  tried  In  that  oonntF 
where  the  .offense  of  the  accessory  was  oonualtted,  notwithstanding  tho 
principal  offense  was  committed  In  another  coonty. 

Wakt  of  JuBisDicnoN  APpnABiHQ  ON  TmiAU— When  It  becomes  manifest  la 
the  coarse  of  the  trial  of  a  person  indicted  as  an  accessorXp  that  the  offenaa 
of  the  accsHory  was  committed  In  another  oonnty  than  that  where  the  l»- 
dlctmehit  was  foond,  the  Court  should,  on  its  own  motion,  discharge  tha 
Jary  and  commit  the  accused  to  await  a  warrant  from  the  proper  county. 

AxassT  ow  JuDGMnnr  in  cabb  of  Accxbsobt. —  If  the  eridence  shows  that 
the  offense  o(  the  accessory  was  not  committed  in  the  county  where  the  Ib- 
dictment  was  found,  the  Court  should  arrest  the  judgment  without  a  motloa 
to  that  effect  being  made. 

DiBTINCTION     BETWBBN     ACCBBBOBT     AND     PBXNCIFjLI.. —  A     porsoa     WhO     IncltSB, 

counsels,  hires,  or  coiBmands  another  to  commit  a  crime,  but  Is  not  wlthte 
such  convenient  distance  as  to  be  able  to  come  to  the  Immediate  assistance 
of  his  associatcB,  If  required,  or  to  watch  to  prevent  surprise^  la  an  aceea- 
•ory,  and  not  a  principal  In  the  second  degree. 

Appeal  from  the  Diatrict  Court,  Eleventh  Judicial  Distriot, 
£1  Dorado  County. 

J.O.McCalbim,  J.M.WiUiamB,  and  Coffrotk  di  Spaulding, 
for  Appellant, 

jr.  O.  McOuttough,  Attcrney-Oeneral,  and  /•  0«  Qoods,  for 

Respondent 

j     By  the  Court,  Shafhce,  J*. 

Thomas  B.  Pool  was  indicted,  jointly  with  three  othen,  by 
the  Grand  Jury  of  the  County  of  El  Dorado^  for  the  murder 
id  Joseph  M.  Staples,  which  murder  was  alleged  to  have  been 
committed  in  said  county,  July  1,  1864;  and  it  was  further 
charged  in  the  indictment  that  Hodgee,  the  appdlant,  within 
aaid  county,  ^'incited,  counfielled,  hired  and  oommanded"  the 
said  Pool  and  others  to  commit  the  said  murder. 

The  appellant,  on  a  aeparafte  .trial^  was  fouiad  guijty  by  the 
jury  of  murder  in  the  second  d^ree,  and  he  was  thereupon 
sentenced  by  the  Court  to  confinement  in  the  State  Prison  for 
the  period  of  twenty  year& 
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There  is  only  one  question  in  the  case  jiecessary  to  he  con*- 
oidered. 

It  appeared  from  all  the  testimony  introduoed  at  the  trials 
that  the  acts  wherewith  Hodges  stood  charged,  wore  performed 
by  him  in  the  C!ounty  of  Santa  Clara,  over  two  hundred  miles 
distant  from  the  scene  of  the  murder;  and  on  that  ground^  it 
is  now  insisted  for  the  appellant  that  the  District  Oourt  for 
the  Eleventh  Judicial  District,  in  which  the  trial  and  convio- 
ticMi  were  had,  had  no  jurisdiction  of  the  offense  charged  against 
him. 

We  consider  the  objection  to  be  well  taken.  Section  ninety^ 
three  of  the  Criminal  Practice  Act  is  as  follows:  ^ In  die  ease 
of  an  aeoessory  bef (Hre  or  after  the  fact  in  the  commission  of  m 
public  offense,  the  jurisdiction  shall  be  in  that  county  where 
the  offense  of  the  accessory  was  committed,  notwithstanding 
the  principal  offense  was  committed  in  another  county."  By 
section  two  hundred  and  fifty*fiye,  all  persons  connected  in  the 
commission  of  a  felony,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  assist  in  its  commission, 
though  not  present,  are  to  be  indicted,  tried,  and  punished,  as 
principals.  To  that  ecctent  ^'  all  distinction  between  an  acces- 
sory before  the  fact  and  a  principal,  and  between  principals 
in  the  first  and  second  degree,''  is  expressly  abolished  by  the 
section. 

There  is  no  conflict  between  these  sections.  The  latter 
(Section  266)  requires  that  an  accessory  should  be  indicted, 
tried  and  punished  in  the  same  manner  as  principals ;  and  sec- 
tion ninety-three  fixes  the  place  at  or  in  which  those  events 
are  to  transpire. 

Though  the  common  law  distinction  between  principal  and 
accessory  is  in  the  main  obliterated,  yet  it  is  retained  for  the 
purposes  of  venue.  Sections  eleven  and  twelve  of  the  Act 
entitled  **  Crimes  and  punishmeoits,''  define  the  term  '^  acces- 
sory." Section  two  hundred  and  fifty-five  of  the  Criminal 
Practice  Act  relates  to  the  frame  of  the  indictment  against  an 
accessory,  the  method  of  trial,  and  the  measure  of  punishment; 
and  section  ninety-three  detenmnes  the  forum  having  juris- 
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diction  of  the  offense.  It  is  suggested,  however,  on  behalf  of 
the  People,  that  the  evidence  establishes  that  Hodges  was  a 
ptincipal  in  the  second  d^ree  and  not  an  accesBory,  This 
position  is  not  tenable,  for  there  was  no  evidence  tending  to 
prove  that  Hodges,  at  the  time  when  the  murder  was  com- 
mitted, was  ^^  at  such  convenient  distance  as  to  be  able  to  come 
to  the  immediate  assistance  of  his  associates  if  required,  or  to 
watch  to  prevent  surprise,  or  the  like.^'  (Arch.  Crim.  Prac.  II.) 
It  is  further  insisted  that  the  objecticm  to  the  jurisdiction  on 
the  part  of  the  appellant  comes  too  late,  no  motion  in  anrest 
on  that  ground  haWng  been  made  in  the  Court  below.  When 
it  became  manifest,  in  the  progress  of  the  trial,  that  the  Court 
had  no  jurisdiction  of  the  offense,  the  jury  should  have  been 
discharged,  (Crim.  Prac  Act>  Sec.  382,)  and  the  Court,  on  its 
own  motion,  should  have  committed  the  accused  to  await  a 
warrant  from  the  proper  county  for  his  arrest  (Ik  Sec  383*) 
Again,  by  section  four  hundred  and  forty-lhree  the  Court  was 
authorized,  '^on  its  own  view  of  the  jurisdictional  defect^  to 
arrest  the  judgment  without  motion.''  As  it  is  apparent  on 
the  face  of  the  record  that  the  whole  of  the  proceedings  were 
coram  nan  judiee,  the  judgment  cannot  be  permitted  to  stand, 
even  though  the  motion  in  arrest  was  not,  in  terms,  based  upon 
that  objection. 
.  Jud^ent  reversed  and  cause  remanded. 


DAVID  MAHONET  v.  JAMES  R  NTTTTMAN,  MARCUS 
HARLOW,  JOS.  P.  AMES,  and  JAMES  BYRNES. 

Toll  Road  ih  San  Matbo  Oonmrr. — The  Act  of  March  24,  IMS,  entttlad 
"  An  Act  to  allow  James  B.  Nattman,  Marena  Harlow,  and  their  aaaoelates 
or  assigns  to  constrnct  a  toll  road  In  the  County  of  San  Mateo,**  does  not 
confer  upon  said  Nuttman  and  Harlow,  and  their  associates  or  assigns,  th« 
right  to  appropriate  the  county  road  then  In  nse  In  Baa  llftteo  County  to 
their  use  and  purposes  for  such  toll  road. 

Appeal  from  the  District  Courts  Twelfth  Judieitl  Dittriet^ 
San  Mateo  Counly, 
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The  facts  are  stated  in  the  opim<m  of  the  Co  art 

O.  F.  dk  Wrru  B.  Sharp,  and  Sharp  S  Uoyd,  for  Appellants. 

r.  J.  &  M.  Bergen,  for  Beepondent 

By  th6  Court,  Oubbet,  J. 

This  action  was  brought  to  enjoin  proceedings  under  an  Act 
of  the  Legislature  entitled  ''An  Act  to  allow  James  E.  Nutt- 
man,  Marcus  Harlow  and  their  associates  or  assigns  to  con- 
struct a  toll  road  in  the  County  of  Ban  Mateo,"  passed  in 
March,  1863.  (Laws  1863,  p.  99.)  Upon  filing  the  complaint 
a  preliminary  injunction  was  granted,  and  by  final  decree  the 
same  was  made  perpetual. 

The  portion  of  the  Act  on  which  the  appellants  allege  the 
right  to  appropriate  the  county  road  for  their  use  as  a  toll 
road  reads  as  follows:  "The  right  to  construct  and  maintain 
a  toll  road  in  San  Mateo  County  is  hereby  granted  to  James 
E.  Nuttman,  Marcus  Harlow  and  their  associates  or  assigns, 
for  the  period  of  twenty-fire  years  from  the  passage  of  this 
Act ;  said  road  to  begin  at  the  point  of  intersection  where  the 
present  road  crosses  the  northern  boundary  line  between  San 
Mateo  and  San  Francisco  Counties,  and  thence  wiA  said 
county  road  to  the  point  where  the  same  intersects  with  the 
southern  boundary  line  of  San  Mateo  County."  The  parties 
were  required,  within  a  year  after  the  passage  of  the  Act,  to 
open,  grade  and  construct  the  road,  to  the  width  of  at  least 
thirty  feet,  and  at  all  times  to  keep  and  maintain*  the  same  in 
thorough  repair,  taking  and  receiving  for  the  use  of  said  road 
from  the  public  the  tolls  therein  specified.  Further,  by  the 
third  section  of  the  Act  they  were  empowered  to  take,  con- 
demn and  appropriate  such  lands  as  might  be  necessary  for 
the  construction  of  the  road,  or  the  right  of  way  thereof,  upon 
payment  to  the  owners  or  claimants  of  such  lands  the  ascer- 
tained value  thereof,  according  to  the  provisions  of  the  Act  of 
May  20,  1861.  (Laws  1861,  p.  607.)  Subsequently,  in 
April,   1863,   at  the  same  session,  another  Act  was  passed, 
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entitled  '^  An  Act  gupplemezital  tp  and  explanatory  of  an  Act 
entitled  '  An  Act  to  allow  James  E.  Nuttman,  Marcos  Harlow 
ajod  their  assigns^  to  oons^xoct  and  nudntain  a  tcAl  road  in  the 
County  of  San  Kateo,  passed  March  twenty-fourth,  eighteen 
hundred  and  sixty-three^'  which  reads:  'That  portion  of  seo- 
tion  one  of  the  above  entitled  Act,  which  reads  as  foUowa,  to 
wit:  Said  road  to  begin  at  the  point  of  intersection  wheie  tba 
present  county  road  crosses  the  northern  boundary  line  be- 
tween San  Mateo  and  San  Francisco  Counties,  and  thenoe 
with  said  oounty  road  to  the  point  where  the  same  intersects 
with  the  southern  boundary  line  of  San  Mateo  County,'  shall 
not  be  so  construed  as  to  grant  or  confer  any  rights  or  privi- 
leges to  the  said  James  £.  Nuttman,  Marcus  Harlow  or  their 
assigns,  to  construct^  build  or  maintain  a  toll  road  over  or 
upon  the  whole  or  any  portion  of  the  ocmnty  road  running 
through  the  County  of  San  Mateo,  from  the  northern  to  the 
southern  line  of  said  county,  and  known  as  the  San  Jose  and 
San  Francisco  County  Boad;  nor  shall  any  part  or  parts  of 
said  Act  be  so  construed  as  to  aut][iorize  or  empower  the  said 
James  £•  Nuttman^  Marcus  Harlow  or  their  assigns,  to  charge 
and  collect  any  toU  upon  the  w}u)le  or  any  portion  of  said 
oounty  road;  nor  shall  the  said  James^E.  Nuttman,  Marcaa 
Harlow  or  their  assigns,  acquire  any  rights  or  privileges  under 
an4  by  virtue  of  the  above  entitled  Act  to  obstruct,  in  any 
manner  or  way  whatsoever,  the  full  enj(^7ment  and  free  use  of 
said  county  road,  or  any  portion  of  the  same^  to  the  public." 
(Laws  1863,  p.  861.) 

The  appellants  claim  that,  under  the  first  Act  referred  to  they 
have  the  right  to  appropriate  the  county  road  named  in  these 
Acts,  and  acting  upon  this  construction  of  their  rights  under 
the  grant  of  the  franchise^  were  appropriating  the  same  until 
enjoined  in  this  ajction;  and  further,  that  the  supplemental 
and  explanatory  Act  cannot  vary,  alter  or  impair  the  rights 
acquired,  aa  they  allege,  under  the  first  AeL 

What  was  granted  by  t^e  Act  of  March,  1863,  is  the  sub- 
ject first  to  be  considered,  and  the  determination  of  this  quee* 
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tian  against  the  appellants'  pretemnons  will  make  an  end  of 
the  case. 

The  grantees  named  in  ihe  Act  ymre  anthoriaed  to  construct 
a  road — not  to  appropriate  to  their  own  nse  the  connty  road 
which  was  already  constraoted.  And  in  the  oonstruction  of 
this  road  the  right  was  granted  to  Nnttman,  Harlow  and  their 
associates  or  assigns  to  take^  cond^un  and  appropriate  such 
lands  as  might  he  necessaiy  for  its  cGnatraGtion^  or  the  right 
of  way  thereof,  upon  paying  to  the  owners  or  claixhants  of 
said  lands  its  value  to  be  ascertained  as  provided  by  law.  *The 
county  road  was  recognized  by  the  Legislature  as  existing 
when  the  Act  was  passed;  and  hence  it  cannot  be  fairly  pre- 
sumed that  it  was  intended  the  lands  over  which  it  passed  and 
which  were  already  condemned,  to  every  practical  intent,  and 
appropriated  by  the  public  as  a  highway,  were  the  lands  to  be 
condemned  and  appropriated  for  the  construction  of  the  new 
road.  The  subject  matter  granted  is  distinctly  expressed  by 
the  Act  of  the  Legislature,  and  is  set  forth  therein  as  the 
aggregate  thing  of  paramount  prominence  and  importance. 
The  effect  of  the  Act  cannot  be  controlled  by  the  fact  ]|hat  it 
18  therein  provided  that  the  road  to  be  constmotod  was  to 
begin  at  the  point  of  intersection,  "where  the  present  county 
road  crosses  the  northern  boundary  line  between  San  Mateo 
and  San  Francisco  Ooonties,''  and  was  to  run  -^thenoe  with 
said  county  road  to  the  point  where  the  same  intersects  with 
the  southern  boundary  line  of  San  Mateo  County.''  Primarily, 
the  word  "at"  expresses  the  relations  of  presence,  nearness  in 
place  or  time,  or  direction  toward,  and  it  is  less  definite  than 
"  in  "  or  "  on*"  (Webster's  Die  )  The  precise  sense  in  whidi 
the  word  may  be  used,  must  be  ascertained  from  its  connec- 
tion with  the  other  and  more  substantive  words  of  th6  sentence 
of  which  it  is  a  part  Here  the  words  "  at  the  point  of  inter- 
section" should  be  read  in  connection  with  the  words  of  the 
grant  in  the  statute,  to  wit:  the  grant  of  the  right  to  con- 
struct  a  road  which  was  to  run  with  the  county  rmd  and  not 
upon  it,  and  whidb  was  to  pass  over  lands  which  it  was  con- 
templated by  the  Act  should  be  condemned  and  appropriated 
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upon  paying  to  the  owners  or  claimants  thereof  the  just  value 
of  the  same. 

We  are  of  the  opinion  that  a  fair  construction  of  the  Aot  of 
March,  1863,  gave  to  the  grantees  or  donees  named  therein^ 
no  right  to  appropriate  the  county  road  to  their  use  and  pur- 
poses, and  that  the  Act  of  April,  1863,  was  not  necessary  to 
explain  its  object  and  meaning,  and  therefore  we  deem  it 
unnecessary  to  pass  upon  the  effect  of  the  last  Act. 

Decree  affirmed. 


Mr.  Justice  Rhodbs  expressed  no  opinion. 


EDWARD  P.  EEED  v.  JAMES  ELDREDGE. 

SPBCinc  Contract  Act. —  The  Act  of  April  27th,  1868,  commonly  called  tbo 
*'  Specific  Contract  Act,*'  does  not  antborisse  the  rendition  of  a  judgment  to 
be  paid  and  collected  in  a  specific  kind  of  money,  except  in  an  action  on  a 
contract  or  obligation  in  writing  made  payable  in  a  **  specific  kind  of  money 
or  carrency/*  or  in  an  action  for  the  recovery  of  money  receired  In  a 
fi^clary  capacity  or  to  the  one  of  another. 

Action  on  Judomsnt  rbnoebbd  Pbiob  to  Afbil  27th,  1868.— In  an  actSon 
upon  a  judgment  rendered  prior  to  the  passage  of  tho  Act  of  April  27tb, 
1863,  commonly  called  the  "  Specific  Contract  Act,*'  the  Conrt  has  no  power 
to  annex  to  the  judgment  rendered  an  order  or  direction  specifying  the  kind 
of  mon^  in  wbiefa  peymaat  must  be  made  tn  aatlafaction  ot  tho  Jvdgmeiit. 

JUDOMBNT  AT  COMMON  Law. —  At  common  law,  the  judgment  of  the  Court 
was,  that  the  plaintiff  recoyer  his  debt  or  damages,  or  debt  and  damages,  aa 
the  case  might  be,  without  any  order  or  direction  specifying  how  the  money 
Should  be  paid  by  the  debtor  or  made  by  the  officer.  After  judgnettt,  the 
law,  and  not  the  Court,  directed  what  proeeedingB  should  be  Ind  for  tbm 
purpose  of  satisfying  the  amount  adjudged  to  be  due. 

Common  Law. —  Upon  the  adoption  of  the  common  law  In  this  8tate.  the 
Courts  beoame  subject  to  all  Its  proTlalooa,  except  in  ao  ter  «■  tka  atatotH 
worked  a  change  in  the  common  law  irulea. 

Appeal  from  the  District  Courts  Third  Jndicial  District, 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Shafter,  Qoold  <6  DwineUe,  for  AppeDant 

Patterson,  Wallace  &  Stow,  for  Bespondent, 
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Bj  the  Conrt^  BnoDESy  J. 

The  plaimtiff  alleges  in  his  complaint  that  in  1861  he  reoo^- 
ered  a  judgment  in  the  District  Court  against  the  defendant 
for  the  sum  of  one  thousand  and  fifly-nine  dollars  and  costs 
of  suit,  which  judgment  remains  in  fpll  force,  and  that  he  has 
not  obtained  anj  execution  or  satisfaction  of  the  judgment, 
whereby  an  action  accrued  to  him  to  demand  and  have  of  the 
defendant  the  several  sums  of  money  mentioned  in  the  judg- 
ment, wherefore  he  prays  for  judgment  for  the  amount  of  prin- 
cipal, interest,  and  costs  of  the  judgment  of  1861,  ^^  to  be  paid 
in  the  current  United  States  gold  and  silver  coin  only,"  and 
for  costs  of  suit,  payable  in  the  like  current  gold  and  silver 
coin  only.  The  action  was  commenced  December  5,  1863, 
and,  the  defendant  having  made  default,  judgment  was  ren- 
dered by  the  Court  at  the  January  term,  1864,  for  the  amount 
of  the  former  judgment  and  interest,  together  with  costs  of 
suit,  the  whole  amount  '^  to  be  paid  by  said  defendant  in  cur- 
rent gold  and  silver  coin  only,"  and  the  Sheriff  was  directed  to 
receive,  in  satisfaction  of  the  execution  to  be  issued,  nothing 
but  current  gold  and  silver  coin. 

The  defendant  appeals  from  the  judgment  alone^  and  the 
question  is,  do  the  facts  stated  in  the  complaint  authorize  the 
Court  to  annex  to  the  judgment  for  the  recovery  of  the  amount 
due,  the  direction  that  it  be  paid  in  a  particular  kind  of 
money  t 

The  counsel  for  the  plaintiff  have  directed  their  efforts 
mainly  to  prove  that  the  judgment  of  1861  was  payable  in 
the  gold  and  silver  coin  of  the  United  States  only,  because  it 
was  contracted  before  the  passage  of  the  Legal  Tender  Act  of 
Congress  of  July  11,  1862,  and  because,  as  they  hold,  a  debt 
existing  at  the  passage  of  the  Act  is  not  included  within  the 
words  of  the  Act,  *'  all  debts,"  according  to  their  true  mean- 
ing, when  interpreted  by  the  recognized  rules  of  legal  con- 
structicm.  But  that  question  is  not  necessarily  involved  in  die 
ease. 

The  first  point  to  be  determined  is :  had  the  Court  the  power 
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to  annex  to  the  judgment  rendered  upon  the  facts  stated  in  the 
oomplaint,  an  order  or  direction  specifying  the  kind  of  money 
in  which  payment  must  be  made  in  satisfaction  8f  the  judg- 
ment? If  Uie  Court  did  not  possess  the  power  the  judgment 
is  erroneous. 

The  judgment  upon  which  the  action  was  brought,  was  a 
contract  for  the  payment  of  a  sum  of  money  evidenced  by  the 
record  of  a  Court  The  debt  secured  by  it  differs  in  no  man- 
ner from  a  simple  contract  debt,  though  the  evidence  of  the 
existence  of  the  debt  is  of  a  higher  and  more  solemn  char- 
acter than  that  by  which  a  simple  contract  debt  is  proven. 
Upon  proof  being  made  in  either  case  of  the  existence  of  the 
debt  it  becomes  the  duty  of  the  Court  to  render  judgment 
for  &e  amount  found  due.  In  either  case  an  action  at  law  is 
brought  to  recover  a  sum  of  money  alleged  to  be  due  the 
plaintiff  in  the  action.  The  cause  of  action  is  simply  a  demand 
for  the  payment  of  a  sum  of  money.  At  common  law,  when 
an  action  was  brought  on  a  judgment  or  any  contract  for  the 
payment  of  money,  the  judgment  of  the  Court  was  that  the 
plaintiff  recover  his  debt  or  damages  or  debt  and  damages,  as 
the  case  might  be,  without  any  order  or  direction  specifying 
how  the  money  should  be  paid  by  the  debtor  or  made  by  the 
officer.  The  Court  adjudged  that  the  plaintiff  do  have  and 
recover  of  the  defendant  the  specified  sum  of  money,  and  from 
that  point  the  law — not  the  Court — directed  what  proceed- 
ings should  b^  had  for  the  purpose  of  satifying  the  amount 
adjudged  to  be  due.  Upon  the  adoption  of  the  common  law 
in  this  State  the  Courts  became  subject  to  all  its  provisions, 
both  as  to  their  powers  and  the  mode  of  procedure,  except  in 
so  far  as  the  statutes  worked  a  change  in  the  common  law  rules. 
We  doubt  if  an  instance  can  be  found  where  a  Court  posses- 
sing common  law  jurisdiction  has  assunled,  in  rendering  judg- 
ment in  an  action  for  the  recovery  of  a  debt,  to  add  to  the 
judgment  a  direction  similar  or  even  analogous  to  that  found 
in  this  case.  No  facts  are  stated  in  the  complaint  that  would 
require  a  different  judgment  to  be  entered  than  was  required 
at  common  law  in  any  case  on  a  contract  for  the  payment  of 
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money  only;  and  if  the  necessary  facts  had  been  stated  in  the 
eomplaiiity  bo  Court  but  one  posses^ng  and  esiercising  equity 
powers  collide  in  the  absence  of  authority  conferred  by  atatuie, 
grant  the  relief  prayed  for.  The  plaintiff  has  not  cited  any 
rule  of  the  common  law  or  provision  of  the  statute  conferrinc; 
upon  the  Court  authority  to  make  the  order  in  this  case. 
The  statute  did  not  confer  the  power  to  make  an 'order  in  an 
action  at  law,  requiring  the  mioney  recovered  to  be  paid  or 
collected  in  a  specific  kind  of  money,  until  the  passage  of  the 
Act  of  April  27,  1863,  commonly  called  the  "Specific  Con- 
tract Act"  The  statute  engrafted  upon  the  remedies  of  a  gen- 
eral nature,  that  Courts  of  common  law  jurisdiction  could 
afford,  in  an  action  at  law,  one  of  the  remedies  peculiar  to 
Courts  of  equity,  which  in  its  nature  is  analogous  to  a  decree 
for  a  specific  performance;  and  it  restricted  the  additional 
relief  to  a  specified  class  of  eases.  That  Act  is  not  applicable 
to  this  case,  for  it  provides,  that  a  judgment  of  the  character 
of  the  one  before  us  may  be  entered  in  an  action  on  a  contract 
or  obligation  in  writing  made  payable  in  a  "specific  kind  of 
money  or  currency,*'  or  in  an  action  for  the  recovery  of  money 
received  in  a  fiduciaiy  capacity,  or  to  the  use  of  another,  and 
no  authority  is  given  to  the  Court,  in  any  other  case,  to  render 
a  judgment  in  an  action  at  law,  to  be  paid  in  a  apecifio  kind 
of  money. 

That  portion  of  the  judgment  that  requires  the  amount  q{ 
the  judgment  and  costs  to  be  paid  and  collected  in  current  gold 
and  silver,  is  erroneous. 

It  is  ordered  that  the  cause  be  remanded  to  the  Court  below 
with  directions  to  modify  the  judgment,  by  striking  out  those 
portions  of  it  requiring  the  defendant  to  pay  the  sums  thertin 
specified  in  gold  and  silver  coin  only,  and  ordering  an  execu- 
tion to  be  issued,  and  requiring  the  Sheriff  to  receive  in  its 
satisfaction  nothing  but  current  gold  and  silver  coin. 
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MOSES  ELLIS  t^.  OHAKLES  B.  POLHEMUS,  Adicihi&. 

TRATOB  OF  THB  EsTATB  OF  H.  P.  JaNBS,  DBOJBASEDl 

BAVB  or   iNTaBCST  on   ChklMB  AIUIN8T    iNSOLTailT    BSTATBBd —  If   tiM   Mtmt«  OC 

the  deceased  Is  Insolvent,  tlM  administrator  cannot  pay  mora  than  ten  per 
cent  interest  per  annum,  from  and  after  the  time  of  issning  letters,  on  anj 
claim  agalnat  th«  estate  contracted  after  May  20th,  1801,  CTen  If  tht  rata 
of  Interest  specified  In  the  contract  is  more  than  ten  par  cent  par  aanoni, 
and  the  claim  is  secared  by  a  mortgage. 

Ciskiu  AGAINST  AN  BsTATB. —  Pw  8ander8on,  C  J. —  The  word  *'dalm'*  as 
osed  in  the  Act  concerning  the  estates  of  deceased  persons,  when  tt  speaks 
of  claims  against  an  estate,  is  broad  enough  to  include  a  mortgage. 

CAaas  Commented  on. —  The  cases  of  Fallon  t.  Bvtlert  21  CaU  24,  and  JVI- 
li««si»  ▼.  Battech,  6  Cal.  886,  and  Voulkner  t.  Folwm*^  E&€omton,  t  Gal. 
412,  commented  on. 

Fsr  BhoOes,  J. —  A  note  secured  by  mortgage  is  a  dalm  agalaat  tha  iatat% 
but  the  mortgage  glyen  to  secure  the  note  is  not  snch  claim. 

Fsr  Shatter,  J,,  Bau>yer,  J.,  conourrinff. —  The  word  ''claim,**  aa  used  Ui  the 
one  hundred  and  thlrty*flrst  section  of  the  Act  concemlac  the  tatatea  of 
deceased  persona,  indudea  mortgages  aa  well  aa  claims  at  laifs  acatast  tho 
estate. 

Appbai.  from  the  Probate  Coart^  Oity  and  County  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

;    Mariiek  d  Oray,  and  John  T.  Doyle,  for  Appellant 

The  question  presented  is  simply  whether  the  Act  of  May 
80,  1861,  section  forty,  (Laws,  p.  637,)  applies  to  such  a  case 
as  this  or  not  The  words  of  the  statute  are  broad  enough  to 
cover  it,  if  such  was  clearly  the  intent;  and,  on  the  other 
hand,  no  violence  will  be  done  to  the  words  of  the  Act  by 
excluding  it,  if  such  was  not  the  intent  The  meaning  and 
intent,  then,  of' that  amendment  to.  the  Probate  Act  are  what 
we  have  to  ascertain*  To  arrive  at  the  true  intent  of  the 
amendment  here  in  question,  we  must  read  it  in  connection 
with  the  rest  of  the  Act,  and  the  decisions  of  this  Court 
expoimding  and  interpreting  its  other  parts.  The  question 
naturally  resolves  itself  into  a  cpnsideration  of  the  import  of 
the  words  ** claim  against  (he  estat^/^  and  the  term  ^'insolvent," 
as  used  in  this  Act  Is  a  mortgage  or  lien  on  specific  prop* 
erty  a  ''claim  against  the  estate''  within  the  meaning  of  this 
Act!     Is  the  estate  of  the  deceased  ''insolvent"  quoad  this 
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daim  within  tbe  meaning  of  the  Aott  Theee  aie  the  ques- 
tions. 

A  mortgage  is  not  a  claim  against  the  estate,  because  it  may 
be  and  frequently  is  less  than  a  daim.  For  example:  A  mere 
diy  mortgi^y  not  founded  on  or  collateral  to  a  debt  to  be 
paid,  but  simply  a  mortgage  of  the  land  conditioned  for  the 
payment  of  so  mudi  money,  for  which  Ibere  is  no  personal 
promise.  Suppose  the  appellant's  mortgage  had  been  of  ibis 
character — ^he  would  not  have  had  a  daim  against  the  estate, 
for  he  would  not  have  had  a  right  to  receive  from  the  admin- 
istrator anything  save  out  of  ti^e  proceeds  of  the  land  mort- 
gaged. Suppose  a  note  secured  by  mortgage,  and  the  mort- 
gagee afterwards  releases  the  personal  liabilily  of  the  mortga* 
gor,  agreeing  to  look  to  Ibe  land  alone  for  his  payment;  in 
such  case,  if  the  mortgagor  dies  insolvent,  Ibe  mortgagee's 
right  to  his  interest  cannot  be  affected;  because^  by  eatpress 
contract,  he  has  renounced  and  released  all  daims  against  the 
deceased,  bis  heirs,  executors,  and  administrators.  If  the 
learned  Judge  below  was  right  in  his  decision,  it  would 
appear  to  follow  as  a  corollary  from  it,  that  an  administrator 
would  have  no  right  to  accept  a  release  of  the  personal  liability 
of  the  deceased  on  a  debt  secured  by  a  mortgage,  or  that  in 
doing  so  he  took  the  risk  of  the  solvency  of  the  estate.  If 
this  be  so,  it  is  about  the  only  imaginable  case  wherein  a 
release  would,  in  effect,  become  a  cause  of  action  in  favor  of 
the  releasor  against  the  releasee. 

The  dedsion  of  the  Supreme  Court  in  PaUon  v.  Btdler,  21 
CaL  24,  is,  in  our  judgment,  conclusive  of  the  question  here 
involved.  The  meaning  of  the  words,  ''claim  against  the 
estate,''  as  used  in  the  Probate  Act,  are  there  eocamined,  and 
it  is  held  that  they  are  to  be  deemed  synonymoiiia  with  ''  debts 
and  demands  against  the  decedent,  which  might  hwoe  been 
enforced  against  him  in  his  lifetime  by  personal  action  for  the 
recovery  of  money,  and  upon  which  only  a  money  judgment 
could  have  been  rendered/' 

W.  H.  L.  Barnes,  for  Bespondent. 
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It  is  urged  that  this  claim  is  -not  subject  to  the  provisions 
of  section  one  hundred  and  thirty-one  of  the  Probate  Act^ 
because  it  is  a  claim  which  was  secured  by  mortgage^  and  did 
not  run  against  the  body  of  the  estate  in  the  first  instance; 
that^  therefore,  it  is  not  a  claim  against  the  estate  within  the 
meaning  of  the  Probate  Act 

Nothing  can  be  found  in  the  Probate  Act  itself  to  justify 
this  view.  In  providing  the  mode  in  which  claims  against 
estates  shall  be  presented  and  allowed,  it  makes  no  distinction 
between  secured  and  unsecured  claims,  except  that  it  requires, 
in  the  case  of  a  claim  secured  by  mortgage  of  real  estate,  a 
description  of  the  security,  and  a  reference  to  the  date,  vol- 
ume, and  page  of  its  record  in  the  office  of  the  County  Beoorder 
of  the  county  where  the  land  mortgaged  lies.  (Probate  Act, 
§  133.)  This  being  done^  and  the  claim  having  been  allowed, 
approved,  and  filed,  it  is  ranked  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  in  the  due  course  of  adminis- 
tration, (lb.)  The  claim,  thus  filed,  may  be  paid  as  a  claim 
against  the  body  of  the  estate  in  the  due  course  of  administra- 
tion, and  the  lien  dischariged  or  released,  as  would  of  course 
be  the  proceeding  in  a  solvent  estate;  or,  if  a  sale  is  made  of 
land  subject  to  mortgage,  or  other  lien,  which  b  a  valid  claim 
against  the  estate  of  the  deceased,  the  purchase  money  shall 
be  applied,  after  paying  the  necessary  expenses  of  the  sale, 
first,  to  the  payment  and  satisfaction  of  the  mortgage  or  lien, 
and  the  residue  in  the  course  of  administration.  (lb.  §  186.) 
80  that,  so  far  aa  the  Probate  Act  is  concerned,  there  is  no 
discrimination  between  unsecured  and  secured  debts;  both  are 
claims  against  the  estate  and  the  whole  of  it^  save  that  the 
Secured  debt  shall  have  the  proceeds  of  the  security  applied 
to  its  payment,  if  the  security  is  eold.  The  secured  debt  is 
stilt  a  claini  against  the  estate,  having  rights  as  to  a  specific 
portion  of  it  in  certain  contingencies,  but  which,  it  is  presiuned, 
V^ill  be  paid  in  the  due  course  of  administration.  The  pre- 
sentation, allowance,  and  filing  of  such  a  claim  are  not  steps 
to  foreclose  a  specific  lien  on  a  part  of  an  estate  in  the  control 
of  the  Probate  Court,  with  no  reference  to  anything  but  the 
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lien  and  ita  forecloBnra  These  acts  simply  place  auch  claim 
before  the  Court^  precisely  a3  any  other.  The  language  of 
the  section  in  question  (§  181)  is  very  broad,  ^' broad  enough 
to  cover  the  present  case^  if  such  was  clearly  the  intent,^'  say 
the  learned  counsel  on  the  other  side.  We  may  add  to  this 
that  while  the  statute  is  broad  enough  to  cover  this  case,  there 
is  no  provision  to  be  found  which  takes  the  case  out  of  the 
operation  of  the  rule  so  broadly  laid  down. 

By  the  Gonrtf  SAjrnBBsoN^  C.  J. 

On  the  first  day  of  April,  1862,  Horace  P.  Janes  gavfe  to 
Moses  Ellis  his  promissory  note  for  twenty^ve  thousand  dol- 
lars, payable  one  year  from  date,  with  interest  at  the  rate  of 
one  and  one  quarter  per  cent  per  month,  payable  monthly; 
and  to  secure  its  payment  gave  a  mortgage  on  certain  real 
estate  in  the  City  of  San  Francisco.  Janes  died  before  the 
note  matured.  It  was  duly  presented  to  the  administrator  of 
the  estate  of  Janes,  was  allowed  by  him,  and  approved  by  the 
Probate  Judge,  and  thereupon  filed  in  the  Probate  Court,  on 
the  12th  of  August^  1863,  as  a  valid  claim  against  the  estata 

The  administrator  paid  the  interest  on  the  claim,  at  the  rate 
of  one  and  one  quarter  per  cent  per  month,  to  December  28, 

1863.  Subsequent  to  the  last  payment  of  interest,  the  admin* 
istrator  sold  the  mortgaged  premises,  and  the  proceeds  of  the 
sale  were  more  than  sufficient  to  pay  the  debt  and  interest  at 
the  rate  specified  in  the  nota  Whereupon  Hoses  Ellis  filed 
his  petition  in  the  Probate  Court,  and  sought  to  compel  the 
administrator  to  account  for  his  proceedings  in  the  matter  of 
the  sale,  and  to  pay  to  the  petitioner  twenty-five  thousand 
dollars^  with  interest  at  the  rate  of  one  and  one  quarter  per 
cent  per  month  from  the  2Qth  day  of  December,  1863. 

The  forgoing  facts  were  admitted  by  the  administrator; 
but  it  further  appeared  that  the  estate  of  the  deceased  wa^ 
insolvent;  and  that  the  fact  of  such  insolvency  was  not  dia- 
covered  by  the  adpiinistrator  until  the  6th  day  of  January, 

1864.  The  Court  ordered  the  administrator  to  psij  the  peti- 
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tioner  twenty-five  thoufiand  dollars^  with  interest  at  the  rate 
of  ten  per  cent  per  annum  only,  from  ihe  date  of  Ibe  letters 
of  administration,  to  wit :  November  9,  1862,  less  all  simis  of 
money  which  had  been  paid  as  interest  since  that  day.  The 
petitioner  appealed,  and  now  claims  that  the  Court  below  erred 
in  holding  that  he  was  entitled  to  ten  per  cent  per  annmn  only 
instead  of  one  and  one  quarter  per  cent  per  month  according 
to  the  terms  of  the  note. 

The  one  hundred  and  thirty-first  section  of  the  Probate  Act 
provides,  among  other  things,  that  "In  case  the  estate  is  in- 
solvent, no  claim  contracted  after  the  passage  of  this  Act  shall 
bear  greater  interest  than  ten  per  cent  per  annum  from  and 
after  the  time  of  issuing  letters."  The  foregoing  became  a 
part  of  the  law  of  the  land  on  the  20th  of  May,  1861  — nearly 
a  year  before  the  note  and  mortgage  in  question  were  made. 

But  it  is  insisted  that  this  note  is  not  a  claim  within  the 
meaning  of  the  foregoing  provision,  and  is  not  subject  to  it, 
because  it  is  secured  by  mortgage,  and  therefore  does  not  run 
against  the  body  of  the  estate  in  the  first  instance;  and  in 
sui)port  of  this  view  the  case  of  Fallon  v.  Bviler,  21  Cal.  24, 
is  cited.  Whether  that  case  states  the  law  as  correctly  as 
Ellison  V.  Hallech,  and  FatdJcner  v.  Folsom*s  Executors,  6 
Cal.  386  and  412,  which  it  overrules,  admits  of  serious  doubt. 
The  meaning  of  the  word  "  claim  "  is  broad  enough  to  embrace 
a  mortgage  or  any  other  lien,  and  in  the  one  hundred  and 
eighty-sixth  section  of  the  Act,  mortgages  and  other  liens  are 
expressly  mentioned  as  valid  claims  against  the  estate.  This 
section  received  no  special  notice,  though  it  was  cited  in  the 
brief  of  counsel,  at  the  hands  of  the  Court  in  Fallon  v.  Butler, 
yet  it  seems  to  have  a  very  significant  bearing  upon  the  ques- 
tion there  discussed  and  determined.  But  be  that  as  it  may, 
it  is  clear  that  Fallon  v.  Builer  does  not  decide  that  a  note 
when  secured  by  a  mortgage  is  not  a  claim  against  the  estate. 
On  the  contrary,  it  goes  no  further  than  the  naked  lien  of  the 
mortgage,  which,  for  the  purposes  of  the  question  then  before 
the  Court,  was  regarded  as  something  "distinct*'  from  the 
note,  and  I  am  not  disposed  to  extend  the  doctrine  of  that  case 


JaiL^  1865.]  EixtB  v.  PormsMus.  855 

OplBlOB  of  Bhodes,  J^  toncvLTTlng  tpecUdlj. 

beyond  its  exact  limits.  The  word  "claim"  is  not  only  broad 
enough  to  include  a  mortgage^  but  if  there  was  any  doubt 
upon  that  point  it  would  seem  to  be  removed  by  the  language 
of  the  one  hundred  and  thirty-third  section,  which  provides 
that  "if  the  claim  be  founded  on  a  bond,  bill,  note  or  other 
instrument,  the  original  shall  be  presented/'  etc.  This  lan- 
guage was  added  to  the  section  in  1861.  When  the  case  of 
Fallon  V.  BiMer  was  tried  in  the  Court  below  does  not  appear 
from  the  report,  and  it  is  possible  that  it  was  tried  before  sec- 
tion one  hundred  and  thirty-three  was  so  amended. 

The  note  in  question  was  presented  for  allowance  to  the 
administrator  and  the  Probate  Judge,  and  thereupon  filed  in 
the  Probate  Ck>urt  It  was  a  valid  claim  against  the  estate, 
and  having  been  allowed  and  filed,  took  rank,  in  the  language 
of  section  one  hundred  and  thirty-three,  "  among  the  acknowl- 
edged debts  of  the  estate,  to  be  paid  in  due  course  of  admin- 
istration," under  the  direction  of  the  Probate  Court,  The 
estate  being  insolvent,  this  claim,  as  well  as  all  others,  became 
subject  to  the  provisions  of  section  one  hundred  and  thirty- 
one,  and  the  petitioner  only  entitled  to  interest  at  the  rate  of 
ten  per  cent  per  annum,  from  and  after  the  date  of  the  letters 
of  administration,  and  there  was  no  error  on  the  part  of  the 
Court  in  so  holding. 

Per  Rhoder^  J.,  concurring  specially. 

I  concur  in  the  judgment  afl^rming  the  order  of  the  Probate 
Court;  and  I  agree  with  the  Chief  Justice  in  the  opinion  that 
A  promissory  note,  executed  by  Ihe  deceased  in  his  lifetime, 
whether  it  is  secured  by  a  mortgage  or  not,  is  a  claim  against 
the  estate;  but,  in  my  opinion,  the  mortgage,  which  is  but  a 
security  for  the  payment  of  the  note — a  mere  incident  ^o  the 
debt — ^18  not,  in  any  just  sense,  a  claim  against  the  estate  to  be 
presented  for  payment. 

The  mortgage  debt  is  required  to  be  presented  for  payment^ 
and  when  paid  either  by  ^e  administrator  or  on  proceedings 
^  foredose  the  mortgage,  it  operates  as  a  satisfaction— not 
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payment— of  the  mortgage.  The  mortgage  or  an  abstract 
thereof  may  be  required  to  be  filed  in  the  Probate  Court  with 
the  debt^  for  the  purpose  of  enabling  the  Court  to  make  the 
proper  order  for  the  payment  of  the  claims,  and  give  the 
requisite  preference  to  liens  upon  any  of  the  assets  of  the 
estate.  The  statute  as  amended  in  1861  (Probate  Act,  Sec 
133)  seems  to  recognize  the  distinction  between  a  claim  and 
its  security,  for  it  says:  ''If  the  claim  or  any  part  thereof  be 
secured  by  a.  mortgage  or  other  lien,  such  mortgage  or  other 
evidence  of  lien  shall  be  attached  to  the  el^im  and  filed  there^ 
with,  unless  the  same  be  recorded,"  etc 

The  provisions  of  thi^  section  may  at  first  view  seem  to 
conflict  with  section  one  hundred  and  eighty-six,  where  pro- 
vision is  made  for  the  appropriation  of  the  proceeds  of  the 
sale  of  ''land  subject  to  any  mortgage  or  other  lien,  which  ia 
a  valid  claim  against  the  estate  of  the  deceased,"  but  the 
apparent  conflict  vanishes  when  it  is  remembered  that  a  mort- 
gage is  not,  in  fact,  a  debt  against  the  estate*  The  meaning 
and  evident  intent  of  the  Legislature  was  to  provide  for  the 
appropriation  of  the  purchase  money  arising  from  the  sale  of 
"lands  subject  to  any  mortgage  or  other  lien  [given  to  secure 
the  payment  of  a  debt]  which  is  a  valid  claim  against  the 
estate  of  the  deceased,"  etc.  It  is  further  provided  in  the  seo- 
tion  that  the  money  arising  from  the  sale  of  the  land,  after  the 
payment  of  the  expenses,  shall  be  first  applied  to  the  payment 
of  the  mortgage  or  lien,  meaning,  of  course,  the  debt,  the  claim 
secured  by  the  mortgage  or  other  lien. 

The  judgment  affirming  the  order  of  the  Probate  Conrt, 
directing  that  the  note  should  bear  interest  at  the  rate  of  teu 
per  cent  per  ajmum  from  the  date  of  the  letters  of  administm- 
tion,  does  not  c<siflict  with  the  opinion  of  the  Oo>ort  in  Fallon 
V.  Butler,  21  CaL  24,  which  holds  that  a  mortgage  is  not  a 
claim  in  the  sense  in  which  that  term  is  employed  in  the  Pro- 
bate Act  The  note  was  filed  as  a  claim  against  the  estate^ 
and  payment  was  sought  from  the  administrator  out  of  the 
general  assets  of  the  estate,  and  as  the  note  was  made  after 
^e  passage  of  the  amendments  of  1861,  wd  ihe  estate 
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insolvent,  Ibe  note  muat  be  subject  to  the  same  rule,  in  respect 
to  the  interest  to  be  paid,  as  other  notes  ftled  as  claims,  whidi 
are  to  be  paid  by  the  administrator  in  due  course  of  adminis- 
trati<»[L  Althouj^  such  is  the  law  in  respect  to  the  note  and 
the  interest  to  be  paid,  in  case  the  estate  is  insohrent,  I  see  no 
inconsistency  in  holding  at  the  same  time  that  the  mortgage  is 
not  a  claim  a^nst  the  estate,  and  that  an  action  may  be  brou^t 
in  the  District  Court  for  the  enforcement  of  the  mortgage  lien 
by  a  foreclosure  and  a  sale  of  the  premises  for  the  payment  of 
the  debt  and  intneet,  but  what  rate  of  interest^  I  do  not  under- 
take to  determine. 

Per  Shaftkb  J.,  Sawyeb  J.,  concurring. 

There  is,  in  my  judgment,  no  ambiguity  affecting  the  word 
**  claim  '*  as  used  in  the  one  himdred  and  thirty-first  section  of 
the  Probate  Act.  However  it  may  be  in  other  sections,  still 
in  that  section  it  is  not  limited  to  claims  against  the  estate  at 
large,  as  distinguished  from  claims  secured  by  mortgage  upon 
a  part  or  upon  the  whole  of  it.  The  substance  of  the  provi- 
sion is  that  all  claims  having  tiieir  origin  in  contract  shall 
draw  only  ten  per  eont  per  annum,  after  letters  of  administra- 
tion have  been  issued,  if  the  estate  of  the  decedent  shall  have 
been  i&solvent  The  appellant  in  this  case  bad  two  distinct 
claims  —  the  note  and  the  mortgage  —  and  as  eadh  of  them  had 
its  origin  in  contract,  both  of  them  are  within  the  scope  of  the 
word  '^  claim  "  as  limited  in  the  section ;  and  whether  consid- 
ered severally,  or  in  their  relations  to  eaph  other,  they  are 
direedy  within  the  ten  per  cent  provision  of  the  section ;  and 
as  no  other  question  than  that  has  been  raised  by  counsel  for 
our  consideration  I  ooneur  in  the  affirmance  of  the  orderi  on 
Ae  groond  stated  in  this  opiniiik 
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R  H.  VANCE  V.  GEO.  OLINGEE  ahd  JOS.  LAYCOOK. 

FOBMBB  Suit  Pbndiho  as  a  DaniNn  im  BjitcricniT. —  A  defendant  In  mm 
action  to  recover  ttie  poeeeMkni  of  land  Is  not  entitled  to  a  jodgBent  of 
dlamlseal  on  the  gionnd  that  a  former  enlt  between  tiie  nme  parttea, 
l»roagbt  for  the  recoTery  of  the  tame  land,  la  ttlll  pending;  onlese  it  ia 
arerred  in  the  answer  that  the  second  action  ia  for  the  same  injury  as  the 
first,  and  that  the  same  matters  are  in  lasne  that  wore  la  lasoe  and  mUght 
liaTo  been  tried  in  the  first  action. 

0iriT8  IN  BJscTxaNT. —  A  party  may  hare  two  snita  against  ths  same  defend- 
ant for  the  recovery  of  the  same  land  pending  at  the  same  time,  if  tfio 
second  is  brought  on  a  title  aequlred  after  the  eommeneemeat  of  the  first. 

Appeai.  from  the  District  Court,  Seventh  Judicial  Distriety 
Solano  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Wheaton,  and  Hartley,  for  Appellants. 

John  Reynolds,  for  Respondent 

By  the  Court,  Sawyeb,  J. 

This  is  an  action  for  the  recovery  of  land. 

The  complaint  was  filed  December  29,  1859.  The  defend- 
ant, dinger,  in  his  answer,  alleges  that,  ^'on  or  about  the  2d 
of  March,  1857,  the  said  Robert  H.  Vance  brought  an  action 
of  ejectment  in  ibis  Court  against  this  defendant  and  one  John 
McComb  for  the  same  tract  or  parcel  of  land  now  sued  for  in 
this  action,  and  to  which  the  said  defendants  appeared,  and 
this  defendant  says  the  former  suit  so  brought  l^y  the  said 
plaintiff  is  still  pending  in  this  Court,  and  has  never  been 
determined,'*  and  he  prays  to  he  henee  dismissed. 

The  jury  found  a  general  verdict  for. plaintiff,  and  in  addition 
thereto  found  specially  as  follows,  to  wit:  "We,  the  jury, 
find  that  the  plaintiff  commenced  a  former  action  in  this  Courts 
on  the  7th  day  of  March,  1857,  to  recover  possession  of  tlie 
same  land  described  and  sued  for  in  this  cause,  against  the 
defendant,  George  dinger,  and  one  McComb ;  that  said  action 
is  still  pending  and  undetermined  in  this  Court     That  both 
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defendants  in  that  action  appeared  in  that  action,  and  filed  the 
answers  which  appear  on  file  in  that  action." 

Both  parties  moved  for  judgment  on  the  verdict  PlaintifiP 
prevailed,  and  defendants  appealed.  It  is  claimed,  that,  on 
the  special  finding,  defendants  were  entitled  to  judgment  of 
dismissal,  on  the  ground  that  there  was  another  action  pending 
for  the  same  cause  of  action.  The  case  of  Capertan  v.  Schmidt, 
26  Cal.  479,  is  relied  on  as  settling  the  law  in  this  State,  that 
in  an  action  to  recover  lands,  as  well  as  in  other  actions,  a 
former  recovery  is  a  bar.  But  the  difficulty  is,  neither  the 
answer,  nor  the  special  verdict,  states  facts  sufficient  to  show 
that  the  cause  of  action  in  the  second  suit,  is  the  same  as  that 
involved  in  the  first  It  is  a  suit  to  recover  the  same  land,  it 
is  true,  but  it  nowhere  appears  that  the  same  title  is  in  ques- 
tion, or  that  the  same  injury  is  complained  of.  There  is  no 
averment  to  that  effect  in  the  answer,  and  nothing  of  the  kind 
appears  in  the  special  verdict  For  aught  that  appears,  the 
plaintiff  may  have  acquired  the  title  since  the  commencement 
of  his  former  action.  Suppose  the  first  action  had  been  tried 
and  determined  in  favor  of  the  defendants,  and  the  answer  had 
averred  that  fact,  instead  of  averring  that  the  suit  was  still 
priding,  but  averred  nothing  more.  It  certainly  would  not 
be  pretended  that  such  an  answer  would  be  sufficient  to 
show,  that  the  matters  in  controversy  in  this  action  had  been 
adjudicated.  The  second  action  was  commenced  nearly  three 
years  after  the  first  The  plaintiff  might  not  have  had  the 
title  at  the  time  of  the  commencement  of  the  first  action,  and 
for  that  reason  he  might  have  failed  to  recover;  yet  he  may 
have  acquired  the  title  since,  and,  upon  such  newly  acquired 
title  he  may  be  entitled  to  recover  in  his  present  suit  It  is 
not  sufficient  that  the  second  action  is  brought  to  recover  the 
same  land.  It  must  be  for  the  same  injury,  and  the  same 
matters  must  be  in  issu^  that  were  in  issue  and  might  have 
been  tried  in  the  first  action,  otherwise  the  causes  of  action 
are  not  identical.  If  a  judgment  in  the  first  suit  would  not 
be  conclusive  in  the  second,  the  pendency  of  the  former  action 
cannot  defeat  the  second.    Neither  the  answer,  nor  the  special 
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verdict  states  facts  sufficient  to  show  that  the  causes  of  action 
in  the  two  suits  are  the  same,  and  judgment  was  properly  en- 
tered upon  the  verdict  for  the  plaintiff. 

This  is  the  only  error  assigned  on  the  judgment  roll.  The 
appeal  is  from  the  judgment  only,  and  there  is  no  statement 
on  appeal.  As  we  are  confined  to  the  judgment  roll  on  this 
appeal,  the  questions  arising  on  the  motion  for  new  trial  are 
not  before  us. 

Judgment  affirmed. 

Mr.  Justice  Cusrst,  being  disqualified,  did  not  participato 
in  the  decision  of  this  case. 


THE  AMEETCAN  COMPANY  v.  G.  F.  BRADFORD,  A. 
J.  McGUIRE,  JAMES  MOYLE,  A.  McOORMICK,  D. 
McKIKNE,  FRED.  W.  PARKER,  SAMUEL  HARRIS, 
WILLIAM  STEGEMAN,  and  THOMAS  WHITE. 

Spbcial  Vebdict  of  a  Jubt. —  It  is  the  proYince  of  the  Coart  to  determine 
as  to  what  particular  facta  the  jary  shall  Had  specially,  and  neither  party 
has  the  right  to  dictate  the  terms  of  any  parHtfalar  qnestloii  to  be  aabsfilttad 
to  the  Jury. 

Acquisition  ot  Right  to  dsb  Wateb  vt  Prbscbiftion. —  The  use  of  water 
In  any  particular  way  for  a  period  eorrespoading  to  ttie  time  limited  by 
statute  within  which  aa  action  most  be  commenced  to  determine  the  right 
to  it,  raises  a  presumption  of  title  to  the  same  In  the  person  enjoying  the 
same  as  against  a  right  In  any  other  person,  which  might  have  been  bat 
was  not  asserted;  but  In  order  that  this  presumption  of  title  may  be  eosr 
clnalTa*  the  right  to  the  oae  of  the  water  muat  hate  been  asserted  nnder  a 
claim  of  title  with  the  knowledge  and  acquiescence  of  the  person  barlns  a 
prior  right,  and  must  baye  been  uninterrupted. 

BmiDBN  aw  Pbovino  Riobt  to  Watbb  bt  Aofflhsa  Usa.— the  bardea  of  pr»v^ 
Ing  an  adverta  unloterriipted  oae  of  water  for  flTe  year%  with  tiie  kaowledce 
and  acquiescence  of  the  person  having  a  prior  right,  is  eaat  on  the  party 
claiming  it;  and  if  he  leaves  It  doubtful  whether  the  use  was  adyerae, 
known  to  the  owner,  and  uninterrupted,  it  la  not  condoalTe  In  his  flavor. 

Faildbb  to  PLiAO  Fits  Tbabb  Abwembm  uaa  6r  WATn.--»Tha  party  etalaaliig 
a  right  to  the  use  of  water  by  five  years  adverse  possession,  mast  set  up  the 
same  as  a  defense  In  his  answer;  and  If  be  does  not,  he  loses  the  right  to 
introduce  evidence  in  support  of  it,  and  to  have  the  Obfort  Instraet  tlie  jury 
in  relation  to  It 

DgCBSS  Bnjoiwino  Usb  of  Watbb. —  A  decree  enjoining  the  ownera  of  a  min- 
ing claim,  situated  on  a  creek  below  a  dam  at  the  head  of  a  diteh,  from 
diverting  any  water  from  or  In  any  manner  interfering  with  tlia  watacs  oC 
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tbe  creek  tlUKt  rlie  ftbort  t|ie  danit  does  aot  preyent  th«  oimen  of  the  mlii- 
talc  claim  from  using  the  waters  of  the  creek  which  may  flow  down  the  same 
after  the  dltcb  Is  suppled. 

Apfsal  from  the  District  Qoiirt,  Tenth  Judicial  Distriot| 
Sierra  County. 

The  facts  are  stated  in  the  opinion  of  Che  OourL 

Williams  A  Johnson,  for  Appellants. 

We  admit  that  in  the  case  of  lands  adverse  possession  only 
affects  the  remedy;  and  that  a  party  could  never,  by  adverse 
possession,  acquire  the  legal  title,  though  he  could  acquire  the 
legal  right  to  possession,  and  that  therefore  the  Statute  of 
Limitations  would  have  to  be  pleaded. 

But  we  contend  the  rule  is  very  different  in  case  of  tiie  use 
of  the  waters  of  a  running  stream.  In  case  of  such  use^  the 
right  thereto  is  by  lapse  of  time  ripened  into  an  absolute  title; 
and  as  we  need  not  plead  the  kind  of  title,  or  tbe  number  of 
titles  we  have  and  rely  on,  it  is  not  necessary  to  set  up  the 
Statute  of  Limitations.  It  is  only  where  the  remedy  is  affected 
by  adverse  enjoyment  that  we  must  plead  the  Statute  of  Lim- 
itations; we  need  do  no  such  thing  where  an  absolute  right  is 
conferred. 

We  contend,  also^  that  under  the  doctrine  ^^that  the  jury 
may  presume  a  grant,*'  we  .may  set  up  title  in  ourselves,  or 
ri^t  by  purchase;  and  if  our  deed  is  lost,  or  if  we  never  had 
one,  we  may  show  by  the  evidence  that  we  have  enjoyed  the 
nae  of  the  waters  for  a  time  corresponding  to  the  local  Statutes 
of  Limitation,  apd  that  is  of  itself  evidence  that  such  deed 
was  given,  and  is  just  as  good  evidence  as  the  deed  itself 
would  be.  And  again,  if  we  show  a  deed  was  given,  as  in 
this  case,  and  then  show  that  we,  under  that  deed,  used  the 
water  for  five  years,  plaintiffs  acquiescing  in  our  right  under 
that  deed,  that  will  b^  conclusive  that  the  party  making  the 
deed  had  the  power  to  sell  and  convey  all  the  rights  we  enjoyed 
under  that  deed, 

Mxr  Washbume,  in  his  able  work  on  Easements  and  Servi- 
todea,  (p.  20,)  says:  ^'It  may  therefore  be  stated  as  a  general 
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proposition  of  law,  that  if  there  had  been  an  uninterrupted 
user  and  enjoyment  of  an  easement  —  a  stream  of  water  for 
instance  —  in  a  particular  way,  for  more  than  twenty-one  or 
twenty,  or  such  other  period  of  years  as  answers  to  the  local 
period  of  limitations,  it  affords  conclusive  presumption  of  right 
in  the  party  who  shall  have  enjoyed  it;  provided  such  use 
and  enjoyment  be  not  by  authority  of  law,  or  by  or  under 
some  agreemjent  between  the  owner  of  the  inheritance  and  the 
party  who  shall  have  enjoyed  it." 

Then  it  would  seem  from  the  law  that  if  we  have  a  deed, 
and  that  we  have  used  the  waters  in  question  for  a  time  cor- 
responding to  our  Statute  of  Limitations,  that  our  right  to 
continue  the  use  of  the  waters  is  perfect,  unless  we  had  first 
ignored  our  deed,  or  unless  we  had  began  the  use  of  the  waters 
by  an  agreemenit  with  the  plaintiffs.  {Orary  v.  Union  Water 
Company,  25  Cal.  504.) 

Tanclief  £  Gear,  for  Respondent. 

By  the  Court,  Cubbey,  J. 

The  plaintiff,  composing  a  joint  stock  company,  under  (he 
name  and  style  of  the  "  American  Company,"  brou^t  its  action 
in  June,  1863,  against  the  defendants,  alleging  in  its  complaint 
that  for  more  than  ten  years  then  last  past  it  had  been  the 
owner  and  in  possession  of  a  certain  ditch  called  the  '' Dead- 
wood  Ditch,"  leading  and  extending  and  conducting  the  waters 
from  Deadwood  Creek,  in  Sierra  County,  to  Craig's  Flat  and 
Morristown,  in  the  same  county,  for  mining  purposes.  The 
plaintiff  alleged  that  by  means  of  the  ditch  and  a  dam  at  t}ie 
head  of  it  across  the  creek,  it  had,  during  the  period  named, 
except  when  wrongfully  prevented  by  the  defendants,  diverted, 
as  it  lawfully  might,  from  the  creek,  at  the  dam,  sufficient  of 
its  waters  to  fill  ttie  ditch,  which  quantity  of  water  had  been, 
during  all  such  period,  appropriated  and  used  by  the  plaintiff 
for  mining  purposes;  and  further  alleged  that  plaintiff  was 
dtill  entitled  to  the  rights  which  the  company  had  so  aoqpiired. 
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The  rights  and  property  thus  acquired,  the  plaintiff  alleged, 
had  been  obstructed  by  the  defendants,  who  had  from  time  to 
time,  without  right,  entered  upon  the  ditch  and  dam,  and  upon 
the  creek  above  the  dam,  and  by  ditches,  sluices  and  dams  of 
their  construction,  diverted  large  quantities  of  the  waters  of 
the  creek  from  the  ditch,  by  reason  of  which  a  sufficient  quan- 
tity of  water  to  fill  the  plaintiff's  ditch  could  not  and  did 
not  flow  through  it,  whereby  the  plaintiff  had  sustained  dam- 
age in  a  sum  specified.  The  plaintiff  also  aUeged  a  threat- 
ened continuance  by  the  defendants  of  the  wrongs  of  which 
they  complain,  and  they  show  by  allegations  that  remedies  at 
law  were  inadequate  for  the  redress  of  the  injuries  threatened, 
and  then  pray  for  judgment  for  damages  and  for  an  injunc- 
tion restraining  the  defendants  pending  the  suit,  and  that  such 
injunction  might,  on  the  final  determination  of  the  case,  be 
made  perpetual 

All  the  defendants  but  one  appeared  and  answered.  They 
first  admitted  that  plaintiff  owned  the  ditch  described,  and 
then  denied  that  plaintiff  was  at  any  time  entitled  to  so 
much  of  the  water  of  the  creek  as  would  fill  its  ditch,  except 
when  there  was  sufficient  in  the  creek  for  that  purpose  after 
supplying  the  defendants'  mining  claims  below  the  dam.  The 
defendants  also  denied  that  during  "the  whole"  of  the  period 
of  ten  years  the  plaintiff  had  diverted  as  much  of  the  waters 
of  the  creek  as  would  fill  its  ditch,  or  ever  was  entitled  to 
divert  therefrom  that  quantity,  except  when  a  surplus  sufficient 
therefor  remained  after  the  defendants  were  supplied.  The 
defendants  further  denied  that  they  or  either  of  them  at  any 
time  "wrongfully,  injuriously  or  unlawfully,"  diverted  or 
turned  any  water  of  the  creek  out  of  or  from  the  ditch,  and  in 
the  same  connection  they  denied  that  any  water  by  them  at 
any  time  diverted  from  the  creek  of  right  ought  to  have  flowed 
into  or  through  plaintiff's  ditch,  and  in  conclusion  they  denied 
that  the  plaintiff  had  sustained  any  damage  by  the  acts  of  the 
defendants. 

For  an  affirmative  defense,  the  defendants  answered  that 
long  prior  to  the  location  of  the  plaintiff's  ditch  and  dam. 
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oertoin  mining  claims  were  looated  and  worked  in  the  bed  and 
banks  of  Deadwood  Creek,  by  persons  from  whom  the  defend- 
ants have  derived  their  right  and  title  whereby  the  defendants' 
grantors  became  and  were  entitled  to  the  iise  and  possession 
of  all,  the  waters  of  the  creek,  or  so  much  thereof  as  might 
become  necessary  to  the  working  of  these  mining  claims,  as 
the  prior  appropriators  oi  the  waters  of  the  creek.  And  thej 
also  averred  that  the  waters  diverted  by  them  from  Dead- 
wood  Creek  naturally  flowed  down  its  bed  upon  defendants' 
mining  claims  until  wrongfully  obstructed  and  diverted  by  the 
plaintiff,  and  that  the  same  were  necessary  to  the  working  of 
such  mining  claims. 

A  preliminary  injunction  was  granted  in  the  case,  and  when 
the  cause  was  tried  a  judgment  was  rendered  for  the  plaintiff, 
and  the  injunction  was  made  perpetual.  The  appeal  is  from 
the  judgment  and  from  an  order  of  the  Court  overruling  a 
motion  made  by  the  defendanto  for  a  new  triah 

The  questions  of  fact  in  issue  between  tiie  parties  were  tried 
by  a  jury.  At  the  trial  the  defendants  requested  the  Court  to 
instruct  the  jury  to  find  specially  in  respect  to  certain  facts. 
This  the  Court  refused  to  do,  but  submitted  to  them  the  fol- 
lowing questions,  with  directions  to  respond  to  them  in  writing: 

First — Is  plaintiff  entitled  to  all  the  waters  of  Deadwood 
Creek  at  the  point  where  the  same  is  diverted  by  its  ditch  ? 

Second — Are  defendants  entitled  to  any  portion  of  the 
waters  of  Deadwood  Creek  which  rise  above  the  dam  of  plaintiff, 
and  if  they  are  so  entitied,  to  how  much  and  at  what  times ! 

The  Court  also  directed  the  jury  to  return  a  general  verdict^ 
and  to  fi^  the  amount  of  damages  if  their  verdict  should  be  for 
the  plaintiff. 

The  defendants  excepted  to  the  Court's  refusal  to  submit  to 
the  jury  the  questions  of  fact  propounded  on  their  behalf,  and 
also  to  the  submission  of  the  two  propositions  set  forth  and  to 
the  direction  to  the  jury  to  fix  the  amount  of  damages  in  case 
their  verdict  should  be  for  the  plaintiff. 

The  jury  rendered  a  general  verdict  for  the  plaintiff  and 
assessed  the  damages  at  three  hundred  dollars,  and  to  the  first 
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qnestion  tiiey  answered :  **  That  plaintiff  ifl  entitled  to  all  the 
waters  of  Deadwood  Creek  at  the  point  where  the  same  is 
diverted  by  its  ditch,"  and  to  the  second  question  they 
answered :  '^  That  defendants  are  not  entitled  to  any  portion  of 
the  waters  of  Deadwood  Creek  which  rise  above  the  dam  of 
plaintiff/' 

The  one  hundred  and  seventy-fourth  section  of  the  Practic© 
Act  defines  the  nature  and  character  of  a  general  verdict,  and 
also  of  a  special  verdict ;  and  the  next  section  provides  that  in 
an  action  for  the  recovery  of  money  only,  or  specific  real  prop- 
erty, the  jttry,  in  their  discretion,  may  render  a  general  or 
special  verdict  But  in  all  other  cases,  the  Court  may  direct 
the  jury  to  find  a  special  verdict  upon  all  or  any  of  the  issues, 
and  in  all  cases  may  instruct  them,  if  they  render  a  general 
verdict,  to  find  upon  particular  questions  of  fact  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon. 

It  is  the  Court's  province  to  determine  as  to  what  particular 
facts  the  jury  shall  find  specially,  and  neither  party  has  the 
right  to  dictate  the  terms  of  any  particular  question  to  the 
jury,  and  for  refusing  to  comply  with  such  a  request  no  error 
can  properly  be  assigned.' 

At  the  request  of  the  plaintiff,  the  Court  gave  to  the  jury 
certain  instructions,  which  it  is  not  necessary  to  notice  in  detail 
The  instructions  so  given  lire,  in  our  judgment,  a  just  exposi- 
tion of  the  law  on  the  subjects  to  which  they  relate. 

The  defendants  on  theif  part  requested  the  Court  to  instruct 
the  jury  to  the  effect  that  if  they  believed  from  the  fevidenoe 
that  the  ditdi  was  located  before  the  defendants'  mining  claims, 
and  that  plaintiff  had  a  good  title  to  the  waters  of  the  creek 
above  the  dam,  and  had  never  entered  into  any  agreement  as 
to  the  quantity  of  water  to  be  used  by  each  of  the  parties,* 
but  also  still  believed  from  the  evidence  that  the  defendants 
had  used  a  portion  of  the  waters  adversely  to  the  plaintiff  for 
more  than  five  years  before  the  commencement  of  the  action, 
that  then,  to  the  extent  of  the  wate^  so  used  by  the  defend- 
ants, the  jury  should  find  in  their  favor.  The  Court  refused 
to  so  instruct  the  jury,  and  the  defendants  excepted. 
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The  instruction  requested  proceeds  upon  the  theory  that  the 
plaintiff  acquired  by  prior  appropriation  of  the  waters  of  the 
creek  a  property  therein  of  whidi  it  could  not  be  divested 
otherwise  than  by  a  grant  or  by  operation  of  law;  and  assum- 
ing this,  the  defendants  claimed  that  by  their  adverse  use  and 
enjoyment  of  a  portion  of  the  waters  of  the  stream  for  the 
period  stated,  the  presumption  had  arisen  that  they  had  de- 
rived from  the  plaintiff  by  grant  the  right  to  the  use  of  the 
water  to  the  extent  which  they  had  during  audi  period  used 
the  stream. 

The  general  atid  established  doctrine  is  that  an  exclusive 
and  Uninterrupted  enjoyment  of  water,  in  any  particular  way, 
for  a  period  corresponding  to  the  time  limited  by  statute  within 
which  an  acticm  must  be  commenced  for  the  recovery  of  the 
property  or  of  the  assumed  right  held  and  enjoyed  adversely, 
becomes  an  adverse  enjoyment  suflBcient  to  raise  a  presumption 
of  title  as  against  a  right  in  any  other  person  which  might 
have  been,  but  was  not  asserted.  (8  Kent's  Com.  441  to  446 ; 
BeaUy  v.  Shaw,  6  East,  214;  ShoAv  v.  Crawford,  10  John.  236; 
Johns  V.  Stevens,  8  Vermont,  816 ;  Union  WaUr  Co,  v.  Crary, 
26  Cal.  504.) 

The  right  which  the  defendants  claim  under  the  grant,  which 
they  assumed  to  exist,  as  evidenced  by  their  adverse  use  and 
enjoyment  of  the  water  for  five  years,  they  denominate  an 
easement.  An  easement  or  servitude  may  be  created  by  grant 
or  prescription,  and  when  created  it  will  pass  by  oonvevance 
with  the  dominant  estate  (that  is,  with  the  estate  to  which  it 
is  appurtenant,  aa  an  incorporeal  hereditament)  attached  to  the 
servient  estate,  subjecting  the  latter  to  the  bcmiefit  of  the  for- 
mer. But  the  owner  of  the  easement  or  servitude  has  no  gen- 
'  eral  property  in  nor  seizin  of  the  servient  estate,  though  he 
may,  by  holding  a  fee  in  the  dominant  estate,  have  an  estate 
of  inheritance  in  the  easement  or  servitude.  (Wash,  on  Ease^ 
ments  and  Servitudes,  Ch.  1,  See.  1 ;  Ersk.  Inst  862 ;  Wolf  ▼. 
Frost,  4  Sand.  Ch.  E.  89.) 

A  grant  of  an  estate  in  lands,  whether  oorporeal  or  incor- 
poreal, may  be  presumed  from  an  adverse  enjoyment  for  the 
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period  oorresponding  to  the  Statute  of  Limitatioius  within  which 
an  action  might  have  been  maintained  againat  the  person  hold* 
ing  and  enjoying  adversely.  But  what  must  be  the  circum* 
stances  under  which  such  presumption  may  arise?  In  order 
that  the  enjoyment  of  an  easement  in  another's  land  may  be 
conclusive  of  the  right  claimed,  it  must  have  been  advert  in 
the  legal  sense  of  the  term;  that  is,  the  right  must  have  been 
asserted  under  a  claim  of  title^  with  the  knowledge  and  acqui- 
escence of  the  owner  of  the  land,  and  uninterrupted.  The 
burden  of  proving  this  is  oi)  the  party  claiming  the  easemenL 
If  he  leaves  it  doubtful  whether  the  enjoyment  was  adverse, 
known  to  the  owner  and  uninterrupted,  it  is  not  conclusive  in 
his  favor.  (2  Greenleafs  Ev.  Sec,  539;  Greenleafs  Cruise, 
Tit  31,  Ch.  1,  note  1  to  Sec,  21,  and  cases  therein  cited.) 

According  to  the  common  law  system  of  pleading  a  defend* 
ant  could  not  give  in  evidence  under  the  general  issue,  in 
excuse  or  justification  of  an  alleged  trespass,  a  right  of  com- 
mon, or  a  public  or  private  right  of  way  or  a  right  to  an 
easement,  nor  any  interest  in  land  short  of  property  or  right 
of  possession.  (JBtmnders  v,  Wilson,  16  Wend.  838;  Bahcock 
V.  Lawb,l  Cow.  239;  R(mse  v.  Bardin,  1  Hen.  Black.  362; 
2  Saund.  PL  and  Ev.  866;  1  Chitty  PL  605.)  A  defense  of 
the  kind  mentioned  had  to  be  pleaded  specially  The  reason 
of  the  rule  was  to  prevent  surprise.  (Demiek  v.  Chapman,  11 
John.  132.) 

The  rule  of  the  common  law  here  referred  to  has  not  been 
changed  so  as  to  obviate  the  necessity  of  pleading  specially 
such  defense.  By  the  law  of  this  State  the  defendants  were 
bound  to  interpose  their  alleged  ri^t  by  answer  as  well  as  by 
evidence,  provided  it  be  conceded  that  plaintiff  had  the  prior 
right  and  title  to  fbe  waters  of  the  creek,  as  the  requested 
instructions  assumed  as  the  predicate  for  the  presumption  that 
a  grant  of  a  portion  of  the  waters  had  been  made  to  the 
defendants.  This  defense  was^  within  the  language  of  the 
forty-sixth  section  of  the  Practice  Act,  new  matter,  which  it 
was  necessary  to  plead  in  order  to  become  available  for  th« 
defendants.     (McKyring  v.  BvXl,  16  TS.  Y.  307.)     The  defend- 
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ants  having  failed  to  tender  by  answer  an  issue  as  to  their 
right  to  a  portion  of  the  water  as  an  easement  or  servitude 
derived  from  the  plaintiff  by  grant  to  be  presumed  from  an 
adverse  user  and  enjoyment  of  it  for  five  years,  the  Court 
properly  refused  to  instruct  the  jury  as  requested. 

But  the  requested  instruction  was  properly  refused  on 
another  ground.  All  the  conditions  on  which  a  grant  may  be 
presumed  were  not  stated.  The  defendants  may  have  used  a 
portion  of  the  waters  to  which  the  plaintiff  was  of  right  enti- 
tled^ adversely  to  the  company  f or^  five  years  before  the  action 
was  commenced,  but  still  without  the  knowledge  or  acquies- 
cence of  the  plaintiff,  and  not  witiiout  interruption.  If  the 
jury  had  been  instructed  as  requested  it  would  have  been 
erroneous,  aside  from  the  objection  that  the  defense  was  not 
pleaded,  because  an  adverse  use  and  enjoyment  may  have 
been  interrupted  or  may  have  been  without  the  knowledge 
and  acquiescence  of  the  plaintiff,  in  either  of  which  events  no 
presumption  of  a  grant 'could  have  arisen.  (Wash,  on  Ease- 
ments and  Servitudes,  86.) 

The  remaining  alleged  error  is,  that  the  decree  in  the  case 
goes  beyond  the  relief  sought  by  the  complaint  By  the  conb 
pkint  the  plaintiff  makes  no  claim  of  right  to  the  watters  of 
the  creek  beyond  an  amount  sufficiemt  to  fill  its  ditch ;  and  the 
wrongful  acts  of  the  defendants,  of  which  the  plaintiff  com- 
plains, are  limited  to  an  invasion  of  its  right  to  the  water  to 
the  extent  stated.  The  creek  may  furnish  an  amount  of  water 
in  excess  of  the  quftntity  necessary  to  fill  the  dilch,  to  wfaidi 
the  plaintiff  has  no  right  but  to  which  die  defendants  may  be 
entitled  as  the  owners  of  mining  daime  on  tiie  stream  bdow 
the  dam.  The  decree  of  ihe  Cottrt  forever  enjoins  and  restrains 
the  defendants  from  diverting  any  water  ttotk  at  in  afty  man- 
ner interfering  with  the  waters  of  the  creek  that  rise  abo^  the 
plaintiff's  dam,  and  from  diverting  any  of  the  waters  of  the 
oreek  that  would  otiherwise  flow  into  and  through  the  ditdi^ 
and  from  in  any  manner  interfering  with  the  piaintiff'a  ditch 
and  dauL 

The  decree  enjoining  the  defendants  against  interferenoe 
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with  the  waters  of  the  creek  which  rise  above  the  dam,  we 
tmderstand  to  mean,  as  the  language  fairly  imports,  not  to 
prohibit  the  use  and  enjoyment  by  the  defendants  of  the 
waters  of  the  creek  which  may  remain  and  flow  down  the 
creek  after  the  plaintiffs  ditch  is  supplied  with  the  quantity 
necessary  to  fill  it,  but  to  prevent  them  fr<»n  interfering  with 
the  water  above  the  dam  or  disturbing  the  plaintifPs  right  to 
a  quantity  sufficient  to  fill  and  supply  the  ditch;  as  to  the 
surplus,  it  does  not  appear  the  plaintiff  has  the  lij^t  to  detain 
or  divert  it  from  the  defendants. 
Judgment  affirmed. 


TOWNSEND   BAGLET   v.    QEOKGE    R.   WAED,    ato 
FREDEEICE  MEBIUS. 

liiKr  OF  A  JnSTica'8  Jddoubnt  on  Riiai<  Bstatb. —  A  judgment  rendered  by 
a  Justice  of  the  Peace  does  not  become  a  Hen  on  the  real  estate  of  the  Judg- 
ment debtor  nntll  a  eopj  of  the  Judgment  certified  by  the  Jnatlee,  has  been 
recorded  in  the  office  of  the  County  Recorder. 

BacoR^iNG  OP  Docket  Entbies  of  a  Josticb. —  The  filing  and  recording  In 
tne  Recorder's  oflSce  of  the  copies  of  docket  entries  made  by  a  Jnstlce  of  the 
Peace,  does  not  comstltnte  the  Judgment  a  Uen  on  the  real  estate  of  the 
judgment  debtor. 

Appbai.  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Erancisco. 

Plaintiff  recovered  judgment,  and  defendants  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Stanley  <6  Hayes,  for  Appellants. 

The  alleged  transcripts  do  not  themselves  profess  to  be  '^  a 
transcript  of  the  judgment;"  they  are  certified  to  be  *^ a  true 
and  correct  transcript  of  the  judgment  docket*^  A  Justice  of 
the  Peace  has  no  authority  by  law  to  keep  a  book  denomi» 
nated  a  '*  judgment  docket  ;*'  the  only  book  he  is  auAorized 
to  keep  is  one  called  a  '^  docket^"  and  the  statute  specifies  in 
detail  what  entries  are  to  be  made  in  it  (Practice  Act,  Sec. 
Vol.  XXVII.— 24 
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604.)     None  of  these  oitries  correspond  with  the  «llq;ed  tran- 
scripts. 

O.  F.  A  W.  H.  Sharp,  for  Blsspondent 

Bj  the  Conrty  IlHODxSy  J. 

This  is  an  action  of  ejectment  to  recover  the  nndivided  half 
of  a  lot  in  San  Francisco.  The  complaint  is  in  the  usual  form, 
and  the  answer  denies  most  of  the  material  allegations  of  the 
complaint,  and  sets  up  title  in  the  lessor  of  one  of  the  defend- 
antS;  but  the  parties  have  narrowed  the  issues  by  their  stipu- 
lation made  August  80,  I860,  hj  which  it  was  agreed  ^'that 
on  the  5th  of  November,  1855,  Sanders  and  Brenham  owned 
and  possessed  one  equal  undivided  half  of  hundred  vara  lot 
Number  Two  Hundred  and  Fifty-Three.  That  plaintiff  claims 
to  have  Sanders'  and  Brenham's  title  to  said  undivided  half  of 
said  lot  under  attachments  and  judgment  sales  against  Sanders 
and  Brenham,  and  not  otherwise;  and  said  defendant  claims 
to  have  Sanders'  and  Brenham's  title  to  said  undivided  half  of 
said  lot  under  attachments  and  judgment  sales  against  said 
Sanders  and  Brenham,  and  not  otherwise;  and  that  the  sole 
issue  to  be  tried  herein  is — which  party  to  this  suit  has  sue* 
ceeded  to  the  title  of  Sanders  and  Brenham  f " 

The  plaintiff  introduced  in  evidence  two  judgments  against 
Sanders  and  Brenham,  rendered  January  14, 1858,  by  a  Justice 
of  the  Peace,  imder  each  of  which  the  premises  were  sold 
January  20,  1858 ;  also  a  judgment  in  the  case  of  Center  v. 
'  Sanders  and  Brenham,  rendered  by  the  District  Court,  Janu- 
ary 25,  1856,  under  which  the  plaintiff  redeemed  the  premises 
from  Ihe  sales  made  under  the  Justice's  judgments.  A  Sher- 
iff's deed  was  executed  to  the  plaintiff  as  sueh  redemptioikw, 
October  19,  1858. 

The  plaintiff,  in  order  to  show  that  the  Center  judgmou 
was  a  lien  on  the  premises,  subsequent  to  that  of  the  two 
judgments  rendered  by  the  Justice  of  the  Peac^  intiodiieed 
in  evidence  copies  of  the  record  in  the  Counl^  Beooxder'a 
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office,  whidi  were  copies  of  original  papers  filed  and  recorded 
therein  as  transc^pts  of  the  judgment  docket  of  the  Jus- 
tice of  the  Peace,  of  the  two  judgments  rendered  by  him, 
the  transcripts  being  in  form  quite  similar  to  the  docket 
entries  required  to  be  made  in  the  judgment  dockets  kept  by 
County  Clerks  of  judgments  rendered  in  the  District  Court, 
but  they  were  not  copies  of  the  judgments  of  the  Justice 
of  the  Peace.  The  defendants  objected  to  the  admission 
of  the  Becorder's  copies  of  the  Justice's  docket  entries  on 
several  grounds,  and  among  others  that  they  were  not  tran- 
scripts of  the  judgments  which  were  required  by  law  to  be 
filed  in  the  Becorder's  office,  to  constitute  liens  upon  the  real 
estate  of  the  judgment  debtor,  but  the  Court  overruled  the 
objections.  We  consider  the  objection  Well  taken.  The  law 
does  not  recognize  a  Justice's  judgment  docket  for  any  pur- 
pose, and  in  order  to  create  a  lien  upon  the  real  estate  of  the 
judgment  debtor,  a  transcript  of  the  judgment  —  which  is  a 
copy  of  the  judgment  —  certified  by  the  Justice,  must  be  filed 
and  recorded  in  the  County  Recorder's  office.  (Practice  Act, 
Sec.  599.)  The  filing  and  recording  in  the  Beoorder's  office 
of  the  copies  of  the  Justice's  judgment  docket  entries  did 
not  constitute  the  judgment  a  lien  on  the  real  estate  of  San- 
ders and  Brenham.  It  follows,  therefore,  that  the  Center 
judgment  was  not  a  lien  upon  the  premises,  subsequent  to 
that  of  the  judgments  rendered  by  the  Justice  of  the  Peace, 
and  that  the  holder  of  the  Center  judgment  was  not  a 
redemptioner  from  the  sales  made  under  Uie  Justice's  judg- 
ments. (Practice  Act,  Sec.  230.)  The  deed  executed  by  the 
Sheriff  to  the  plaintiff  as  such  redemptioner  was  without 
authority  of  law  and  is  void. 

It  appears  from  the  statement  that  the  Court  found  for  the 
plaintiff  on  the  groimd  that  the  filing  in  the  Beoorder's  office 
of  the  copies  of  the  Justice's  judgment  docket  created  a  lien 
upon  the  premises,  and  it  is  therefore  improper  for  us  to 
attempt  to  ascertain  whether  the  remaining  evidence  intro- 
duced by  the  plaintiff  was  sufficient  to  have  authorused  the 
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Court  to  find  for  the  plaintiff,  for  it  is  the  pitmnoe  of  iikb 
Court  below  to  find  the  facts  in  the  case. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 


Mr.  Juatioe  Cubxet  expressed  no  opinion. 


WILLIAM  A.  ELGIN  t^.  JAMES  HILL 

Ekktm  cm  CmnincATU  «o  DifositioMw — If,  at  the  end  of  a  depodtloa  tikoa 
by  a  Commlwioner  oot  of  the  Stato,  there  la  a  fura$  giving  the  date  when 
the  deposition  was  ftnbscribed  and  sworn  to»  it  Ib  not  necessary  that  tha 
further  certificate  of^a  compliance  with  the  four  handred  and  thirtieth  aee- 
tion  of  the  Practice  Act  should  be  dated. 

Dbposition  taksn  by  SriFDtt&TiON. —  If  the  parties  stipulate  that  a  Com- 
missioner may  talce  a  deposition  upon  written  Intarrogatorlea,  and  the  stipo- 
lation  says  nothing  about  the  day  the  same  may  be  taken  by  the 
Commissioner,  It  is  not  necessary  that  the  Commissioner  state  in  hia  certifi- 
cate the  day  the  same  waa  talcen. 

IxmERESTEP  Witness.: — One  whose  interest  is  equally  balanced  between  plain- 
tiff and  defendant  is  a  competent  witness. 

PvacHAaa  of  Nora  Pabt  Dub. —  One  who  purchases  a  promisaory  note  past 
due,  bnt  which  has  been  paid  before  the  purchase,  takes  it  subject  to  the 
defense  of  payment,  eyen  If  be  was  ignorant  at  the  time  of  hia  pardiaaa 

'       that  It  had  been  paid. 

Appeal  from  the  District  Cour^  Seventh  Judicial  District^ 

Napa  County. 

The  deposition  spoken  of  in  the  opinion  was  taken  in  the 
Territory  of  Nevada  by  a  Commissioner  for  this  State,  pur- 
suant to  the  following  stipulation: 

'  "It  is  hereby  stipulated  and  agreed,  by  and  between  the 
parties  hereto,  that  the  deposition  of  Wm,  BL  James,  a  resi- 
dent of  Nevada  Territory,  be  taken  in  answer  to  the  interrog* 
iatx)ries,  direct  and  cross,  hereto  attached,  before  some  person 
afithorized  to  take  depositions,  subject  to  all  l^al  objections 
and  exceptions,  except  as  hereby  waived.  Notice,  order,  com- 
mission and  channel  of  conveyance  are  not  required  to  be  in 
accordance  with  statutory  provisions,  and  all  objections  to  any 
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omiaflion,  infonnalitj'  or  irregalarify  in  thosief  regards,  arohare* 
by  waived. 

"  Feb.  letli,  1864.        WrnxMAir  &  Wells,  for  Plaiiitiff, 

"  WiJLLACE  &  Eaylx, 

^^ Attorneys  for  Defiendant.'' 

The  snit  wag  brought  on  a  promissory  note  given  by  d^ond- 
ant  Hill  to  one  William  Hudscm  or  order,  at  Napa  Valley,  on 
the  first  day  of  April,  1859,  payable  on  the  15th  day  of  April, 
1859. 

The  complaint  averred  the  endorsement  of  the  note  by 
Hiidson,  and  that  plaintiff  Elgin  was  the  owner  end  holder. 
The  action  was  commenced  September  8th,  1862. 

The  answer  averred  that  the  note  was  paid  by  the  defendant 
after  it  became  dne,  and  before  plaintiff  received  it 

The  deposition  of  James  tended  to  show,  that  after  Hudson 
had  received  Hill's  note,  the  two  firms  of  W.  H.  James  &  Go. 
and  L.  H.  Murray  &  Co.,  who  were  doing  business  as  mer- 
chants in  Napa  County,  purchased  the  iame  from  Hudson,  and 
gave  him  their  note  in  exchange  therefor,  and  that  afterwards, 
and  about  April,  1860,  and  while  the  firms  still  owned  the 
note,  Hill  paid  W.  H.  James  &  Oo.  the  full  amount  due  on  the 
note,  and  that  Hill  asked  to  have  his  note  delivered  up,  bat 
James  told  him  it  was  at  the  store  of  L.  H.  Murray  &  Co., 
and  he  would  get  it.  Elgin,  ihe  plaintiff,  afterwards  received 
the  note  from  Murray. 

Defendant  reoovered  judgment,  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  CotirL 

WhUman  A  Welbj  for  Appellant 

WaUaee  S  BayU,  for  Bespondent* 

By  the  Court,  Sakbsbsoh,  O.  J. 

The  Court  below  did  not  err  in  admitting  Hie  deposition  of 
W.  H.  James;  The  omission  of  t2ie  Commissioner  bedFore  whom 
it  v^s  taken  to  append  a  date  to  his  final  certificate,  was  of 
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no  oonsequenoe.  At  the  end  of  the  deposition  tiiere  is  a  certi- 
ficate signed  by  the  Commissioner^  in  the  ordinary  form  to  the 
effect  that  the  deposition  was  sworn  to  and  subscribed  by  the 
witness  on  the  5th  day  of  March,  1863.  Then  follows  imme- 
diately thereafter,  without  further  date,  a  further  certificate  as 
to  a  compliance  with  the  provisions  of  the  four  hundred  and 
thirtieth  section  of  the  Practice  Act,  which  directs  the  Com- 
missioner to  read  the  deposition  to  the  witness,  in  order  that 
he  may  have  an  opportunity  to  correct  it  if  any  mistake  has 
been  made.  The  two  are  to  be  read  together,  and  if  it  was 
important  to  have  the  date  at  which  the  deposition  was  taken 
appear,  it  is  clearly  and  sufficiently  shown  by  the  first  certifi- 
cate, and  a  repetition  of  the  date  in  the  last  was  wholly  unneces- 
sary. But,  independent  of  the  foregoing,  the  date  was  a 
matter  of  no  consequence.  The  deposition,  as  appears  upon 
its  face,  was  taken  pursuant  to  settled  interrogatories  direct 
and  cross,  and  a  stipulation  between  the  parties  annexed  thereto, 
in  which  there  is  no  mention  of  any  date  at  which  the  same 
should  be  taken.  The  date,  doubtless,  was  designedly  omitted, 
in  order  that  the  deposition  might  be  taken  at  such  time  as 
might  suit  the  convenience  of  the  witness  and  the  Commis- 
sioner. Such  being  the  case,  we  are  unable  to  perceive  how 
the  date  could  have  been  of  any  consequence  to  either  party, 
or  how  its  absence  from  the  certificate,  had  such  been  the  fact, 
could  affect  any  question  as  to  the  admissibility  of  the  deposi- 
tion. 

!N'or  was  the  witness  James  incompetent  on  the  ground  of 
interest.  As  we  understand  the  evidence  the  plaintiff  received 
the  note  in  suit  in  payment  of  a  debt  due  to  him  from  the 
firms  of  W.  H.  James  &  Co.  and  L.  H.  Murray  &  Oo.,  of  both 
of  which  the  witness  was  a  member.  His  interest,  therefore, 
if  he  had  any,  was  equally  balanced  between  the  plaintiff  and 
defendant.  If  his  testimony  tended  to  discharge  him  from 
liability  to  the  defendant,  it  also  tended  to  chaige  him  with 
liability  to  the  plaintiff,  and  vice  versa. 

The  deposition  of  James  being  in,  the  correctness  of  the 
verdict  does  not  admit  of  debate.     The  jury  oould  not  have 
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fonnd  otherwiae  without  a  total  disregard  of  the  evidenoe. 
The  note  was  paid  long  before  it  came  iato  the  hands  of  the 
plaintiff,  and  there  can  be  but  little  donbt  but  that  he  knew  it 
had  been  paid  when  he  received  it  Bnt,  be  that  as  it  may, 
the  note  was  long  past  due  when  he  became  the  holder,  and  he 
therefore  took  it  subject  to  all  existing  defenses. 

The  exceptions  to  some  of  the  instructions  upon  the  ground 
that  they  were  irrelevant  and  calculated  to  mislead  the  jury, 
axe  not  well  taken. 

Judgment  affirmed* 


BRIDGET  McEVOT  v.  JAMES  IGO, 

CoMViiAiifT  19  FoKCXBLB  Bntbt  AND  DBTAimB. —  A  oomplaint  In  U  ftCtlOll 
under  the  Forcible  Bntry  and  Detainer  Act,  other  than  actions  asalnst  ten- 
ant! holding  OTer  as  provided  In  said  Act,  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  unless  It  allege  a  forcible  entry  or  a  forcible 
detainer. 

Appsal  from  the  Ciounty  Court,  City  and  County  of  San 
Francisco. 

Plaintiff  recovered  judgment,  and  defendant  appealed* 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

William  M.  Pierson,  for  Appellant 

Qardner  dt  Woodson,  for  Bespondent 

By  the  Court,  Sawtbb,  J. 

The  complaint  in  this  case  does  not  state  facts  sufficient  to 
entitle  plaintiff  to  recover  in  an  action  under  the  Forcible 
Entry  and  Detainer  Act.  If  plaintiff  is  entitled  to  recover  in 
this  action  on  the  evidence  introduced,  it  is  on  the  ground, 
that,  there  was  a  forcible  entry,  or  a  forcible  detainer  after  an 
unlawful  entry,  or  both.  The  evidence  was,  perhaps,  sufficient 
to  show  a  forcible  entry  within  the  principle  of  Mintum  v. 
Burr.  16  Oal;  107,  and  20  Cal.  49,  but  no  force,  either  in  the 
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entry,  or  detainer,  is  alleged.  After  stating  possession  of  the 
land,  the  complaint  proceeds  as  follows:  ^'Plaintiff  further 
alleges,  that,  being  so  in  quiet  and  peaceable  possession  of  said 
described  premises,  and  entitled  to  the  possession  of  the  same, 
the  said  defendant,  on  or  about  the  25th  day  of  February, 
1863,  unlawfully  entered  upon  the  said  described  premises, 
and  took. possession  of  the  same,  and  the  said  defendant  has 
ever  since  illegally  and  unlawfully  detained  possession  of  the 
same. from  the  plaintiff  asainst  the  form  of  the  statute  in  such 
case  made  and  provided,  to  her  great  damage,  to  wit,  the  sum 
of  fifty  dollars."  This  is  the  entire  averment  with  respect  to 
the  character  of  the  entry  and  detainer.  The  facts  alleged 
are  sufficient  to  authorize  a  recovery  in  the  action  formerly 
denominated  ejectment — nothing  more.  It  is  unnecessary  to 
add,  that  neither  a  Justice  of  the  Peace,  nor  the  County  Court 
on  appeal,  has  jurisdiction  in  such  an  action. 
Judgment  reversed  and  cause  remanded. 


GEORGE  T.  CROWTHER  v.  THOMAS  ROWLANDSON, 
AND  ELIZA  J.  D.  ROWLANDSON. 

Pboof  or  INSANTTT. —  Proof  that  nt  tbe  time  a  grantor  delfTerad  a  eooTtj- 
ance  of  property  to  tba  grantee,  he  waa  Incapadtated  froai  taking  a  ratfonal 
care  of  hie  property  by  reason  of  mental  delusion,  la  snfflcient  to  justify  a 
Court  In  setting  aside  the  conveyance  on  the  ground  of  the  Insanity  of  tbe 
grantor.  A  total  loss  of  understanding  Is  evidence  of  an  Imbecile  rather 
than  of  an  Insane  mind. 

LnfiTATioM  or  Action  to  am  astoa  Dibd  or  ivajDn  llAN.<^lff  a  peraon, 
while  Insane,  is  fraudulently  Induced  to  execute  a  conveyance  of  hia  prop- 
erty to  another,  the  Statute  of  Limitations  will  not  commence  runnlni; 
against  the  grantor'a  right  to  commence  an  action  to  set  aside  the  deed, 
until  he  recovers  his  reason  and  discovers  what  he  has  done. 

Motion  roa  Nbw  Tbial  Arraa  RaraBBNca. —  tf,  after  the  Court  haa  filed  Ita 
findings  of  fact,  and  made  an  order  sending  the  case  to  a  referee  to  talce 
and  state  an  account,  a  motion  Is  made  for  a  nevr  trial,  the  motion  will  not 
stay  the  proceedings  pending  before  the  referee. 

WttKf  Notice  to  Mdva  roa  New  Tbial  bboold  wm  OiVaN.-— If  the  ease  Is 

.  tried  by  the  Court,  and  findings  of  fact  are  made  and  filed,  and  the  cast  ta 

then  aent  to  a  referee  to  take  and  state  an  account,  the-  neceaaary  atepa  to 

apply  for  •   Qew  trial  ahould  not  he  taken  until  the  final  rqwrt  of  tho 

referee  is  filed. 

•siirwiaHV  uvvr  Sracxrx  Bxaom.--^.0&  appeal  from  an  orfler  deaylBi  •  mnt 


Jan.,  1865.]       .Cbowthbb  v.  Rowi^^nDsoir.  377 


Statemdiit  of  F«ett^ 


trial,  the  *  appellate  Coort  will  ttot  eattrtnUi  an  objection,  however  well 
founded,  onleas  it  is  speclfled  as  an  error  in  the  statement. 

Takzko  A.V  Accouin?  hY  a.  Refebeb. —  If  a  conyeyance  is  set  aside  at  the  salt 
of  the  erentor,  because  ef  hia  Insanity  at  the  time  of  ita  dellrery,  the  ae- 
eoont  taken  under  the  decree  should  Include  such  property  only  as  passsf 
into  the  hands  of  the  grantee  under  the  transfer. 

Abtofpsl  in  Relation  to  Dbposition. —  If  a  commission  to  take  the  depe- 
altlon  of  a  witness  ont  of  this  Stats  la  Isaoed,  on  the  applleation  of  oae 
.  party  without  the  consent  of  the  other,  to  a  person  who  ia  not  a  Jndge.  or 
Justice  of  the  Peace,  or  a  CommlssioDer  appointed  by  the  QoTeroor  of  thla 
State,  and  the  party  who  does  not  consent,  after  the  appolstment,  flies  cross 
Interrogatories,  and  stipulates  aa  to  the  manner  in  which  the  deposition  shall 
be  returned^  he  la  estopped  from  saying  that  the  Commissioner  waa  impro^ 
crly  appointed. 

Appeal  from  the  District  Conrt,  Fourth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  complaint  in  this  case  sets  forth  substantially  that  the 
plaintiff,  after  a  residence  of  some  years  in  the  City  of  San 
Francisco,  was,  on  the  15th  of  April,  1856,  possessed  of  real 
and  personal  property  to  the  amount  of  about  forty  thpusand 
dollars.  That  the  defendant,  Eliza  J.  D.  Eowlandson,  is  the 
sister  of  the  plaintiff,  and  the  defendant,  Thomas  Eowlandson, 
her  husband-  That  the  defendants  emigrated  from  England  to 
California,  and  arrived  in  San  Francisco  about  the  first  of 
March,  1856;  that  they  were  poor  when  they  left  England, 
and  when  they  arrived  in  San  Francisco  were  destitute  of 
means;  that  when  they  arrived  the  plaintiff  was  in  ill  health, 
which  affected  his  mind,  and  that  he,  soon  after  their  arrival, 
became  insane;  that  while  in  this  condition  the  defendants 
instigated  him  to  embark  in  the  steamship  for  New  Tork,  on 
the  2l8t  of  April,  1856;  that  he  reached  the  East  in  that 
situation,  and  did  not  recover  so  as  to  be  fit  for  business  for  a 
period  of  two  and  a  half  to  three  years  from  that  time;  that 
he  returned  to  San  Francisco  in  November,  1860 ;  that  at  the 
time  he  left,  his  property  consisted:  First — Of  the  stock  in  a 
store  carried  on  by  him  in  San  Francisco,  with  a  lease  of  the 
same,  amounting  in  all  to  about  ten  thousand  dollars  in  value, 
and  biDs  receivable  amounting  to  about  fifteen  thousand  dol- 
lars.   Second— A  piece  of  land  at  San  Francisco,  near  Mission 
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Dolores.  Third — A  house  and  improvements  on  Sutter  street. 
Fourth  —  Some  articles  of  household  furniture. 

The  plaintiff  avers  that  a  bill  of  sale  of  the  stock,  or  first 
item  mentioned,  was  executed  by  him,  while  he  was  insane, 
to  Thomas  Rowlandson  a  few  days  before  he  left,  or  on  the 
day  he  left;  that  on  the  same  day  he  executed  a  deed  of  the 
land  near  Mission  Dolores,  the  second  piece  of  property  above 
mentioned,  to  the  other  defendant,  Eliza  J.  D.  Bowlandscxi, 
and  also  the  bill  of  sale  of  the  house  and  improvements  on 
Sutter  street,  and  of  the  articles  of  household  furniture,  being 
the  third  and  fourth  pieces  of  property  above  mentioned. 

He  further  states  that  no  consideration  was  paid  for  those 
instruments;  that  he  was  insane  when  they  were  executed;  that 
the  defendant  knew  him  to  be  then  insane,  and  fraudulently 
procured  him  to  execute  those  instruments,  and  when  he  left 
took  possession  of  the  property. 

The  consideration  expressed  on  the  face  of  those  instruments 
is  as  follows,  viz: 

In  the  bill  of  sale  to  the  defendant,  Thomas  Rowlandson, 
of  the  stock  in  trade,  five  thousand  dollars.  In  the  bill  of  sale 
to  Mrs.  Rowlandson  of  house  and  improvements  on  Sutter 
street,  and  the  furniture,  one  thousand  dollars,  and  in  the  deed 
of  the  real  estate  near  Mission  Dolores,^  to  Mrs.  Rowlandson, 
one  dollar. 

The  complaint  prays  that  those  instruments  be  declared  null 
and  void;  that  the  defendants  be  adjudged  to  reconvey  llie 
property  thereby  granted  or  transferred,  and  that  they  account 
for  all  moneys  received  by  them  for  the  rents,  and  from  the 
personal  property. 

The  answer  of  the  defendants  denies  their  pecuniary  inability 
in  England,  or  their  want  of  means  on  their  arrival  in  San 
Francisco.  They  deny  the  alleged  insanity  of  the  plaintiff  at 
the  time  of  the  execution  of  the  several  instruments;  they 
aver  that  the  bill  of  sale  of  the  house  and  improvements  was 
executed  on  the  15th  August,  1855,  instead  of  the  15th  April, 
1856,  and  was  delivered  to  defendant,  Mrs.  Rowlandson, 
immediately  on  her  arrival     The  consideration  for  the  sale 
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of  the  Stock  is  particularly  set  out,  and  they  deny  that  the 
several  instniments  were  executed  without  any  consideration; 
they  deny  that  the  plaintiff  became  insane  before  he  left  San 
PrancisoOy  and  that  instead  of  inducing  him  to  ]eave^  he  went 
away  against  their  urgent  request  and  remonstrance.  It  is 
also  alleged  that  the  plaintiff  recovered  the  entire  use  of  his 
reason  in  1857^  and  they  plead  the  Statute  of  Limitations, 
the  action  not  having  been  commenced  till  the  2d  October, 
1861,  more  than  three  years  from  the  time  of  his  recovery. 

A  replication  was  filed  in  which  plaintiff  admits  iJiat  he 
made  a  mistake  in  the  complaint  as  to  the  date  of  %  the  bill  of 
sale  of  the  house  and  furniture  to  Mrs.  Eowlandson,  but  he 
denies  on  his  information  and  belief  that  it  was  delivered  to 
her  immediately  on  her  arrival  at  San  Francisco. 

The  other  facts  are  stated  in  the  opinion  of  the  Ck>urt 

P.  O.  Buchan,  for  Appellants. 

The  law  on  the  question  of  insanity  or  mental  imbecility 
affecting  civil  contracts,  is  well  settled. 

'So  degree  of  physical  or  mental  imbecility  which  does  not 
deprive  one  of  legsl  competency  to  act  is  of  itself  sufficient  to 
avoid  a  contract     {Famham  v.  Brooks,  9  Pick.  212.) 

A  contract  with  a  man  of  weak  mind  is  binding,  if  no  fraud 
or  undue  advantage  is  taken  of  his  situation.  (Somes  v.  Skitir 
ner,  16  Mass.  858.) 

In  order  to  avoid  a  deed,  an  entire  loss  of  the  understanding 
must  be  shown.  Proof  of  a  weak  or  impaired  mind,  or  a  want 
of  understanding  on  some  occasion  only,  is  not  enough.  (Per- 
son V.  Warren,  14  Barb.  N.  T.  468;  Jackson  v.  King,  21 
Cowen,  207;  Peine  v.  Shoemaker,  24  Wend.  45.) 

Mere  imbecility  is  not  sufficient.  (Blanchard  v.  Nestle,  8 
Denio,  87;  see  also  the  celebrated  Parrish  case  in  the  25th 
New  York  Reports,  recently  published,  where  the  whole  doc- 
trine is  fully  discussed.) 

Hoge  d  Wilson,  for  Eespondent,  referred  to  Stock  on  Non 
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Ocrmpoe  Mentis,  25  Law  Lib.  1-12 ;  and  Shelford  on  Lunacy, 
1+40;  and  Halsam  on  Madness,  41,  42.) 

By  the  Court,  Shavteb,  J, 

The  plaintiff  executed  to  his  sister,  Mrs.  Kowlandson,  a  deed 
of  a  lot  situate  near  the  Mission  Dolores,  in  the  City  and 
County  of  San  Francisco,  and  a  bill  of  sale  of  a  house,  and 
other  improvements,  on  a  lot  on  Sutter  street,  including  also 
certain  household  furniture.  The  conveyance  bears  date  April 
16,  1856,  and  the  bill  of  sale,  August  15,  1855,  but  both  were 
acknowledged  on  the  same  day,  viz:  April  15,  1856.  The 
plaintiff  also  sold  to  Thomas  Rowlandson,  at  or  about  the  same 
date,  a  warehouse  situate  on  Leidesdorff  street,  together  with 
the  plaintiff's  stock  in  trade  therein,  and  assigned  to  Rowland- 
son  the  lease  of  the  lot  on  which  the  warehouse  stood,  and  the 
good  will  of  the  plaintiff's  business  as  a  wholesale  and  retail 
liquor  merchant,  and  certain  book  debts  and  bills  receivable  — 
aJJ, .  of  the  aggTegate  value  of  twenty-five  thousand  dollars. 
The  plaintiff  left  for  the  East  by  the  steamer  of  April  21,  1856, 
^d  Rowlandson  on  that  day  took  possession  of  all  and  sin- 
gular the  property  before  named,  and  proceeded  in  the  conduct 
of  the  liquor  business,  and  in  the  management  of  all  the  prop- 
erty, in  his  own  name.  The  plaintiff  returned  to  this  State 
November  24,  1860,  and  on  the  2d  of  October,  1861,  com- 
menced this  action  for  the  purpose  of  setting  aside  the  con- 
veyance, bills  of  sale  and  assignments  aforesaid,  on  the  ground 
that  he  was  incapacitated  by  insanity  from  transacting  business 
at  the  time  the  papers  were  executed.  The  answer  denies  the 
allegation  of  insanity,  and  sets  up  the  Statute  of  Limitations 
in  bar.  The  trial  was  by  the  Court,  who  found  for  the  plain- 
tiff on  boili  issues.  The  defendants  moved  for  a  new  trial,  on 
the  ground  that  the  evidence  did  not  justify  the  decision,  and 
also  on  the  ground  of  certain  alleged  errors  of  law  ooeurring 
at  the  trial.  A  new  trial  was  denied,  and  the  defendants^ 
appeal  is  from  the  order. 

First — As  to  the  sufficiency  of  the  evidence  to  justify  the 
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finding  that  the  plaintiff  was  insane  at  the  time  the  conyej^ 
anoe  and  the  other  instrumenta  were  executed. 

The  appellants  insist  that  there  is  no  evidence  in  the  case 
tending  to  prove  that  the  plaintijQF  was  insane  at  the  time  the 
execution  of  the  papers  was  perfected  by  delivery ;  or  if  there 
was,  still  that  the  evidence  on  the  olJier  side  was  so  over- 
whelmingy  as  to  justify  the  interposition  of  this  Court  under 
the  rules  by  which  its  practice  in  such  cases  is  governed. 

The  only  point  which  we  are  here  called  upon  to  consider, 
is,  whether  there  was  a  sensible  conflict  in  the  evidence  bear- 
ing upon  the  question  of  insanity. 

The  counsel  of  the  appellants  is  mistaken  in  supposing  tha.t 
the  plaintiffs  alleged  insanity  could  be  established  only  by 
proof  that  he  was  "entirely  destitute  of  understanding." 
Loss  of  understanding  would  be  proof  of  an  imbecile  rather 
than  of  an  insane  or  disordered  mind.  Fatuity  is  one  thing, 
and  madness  is  another;  and  an  answer  to  the  larger  part  of 
the  argument  submitted  for  the  appellants,  is  found  in  the  f act> 
that  the  distinction  between  the  two  has  been  overlooked.  To 
establish  the  insanity  alleged,  it  was  sufficient  for  the  plaintiff 
to  prove  that  at  the  time  he  delivered  the  instruments  referred 
to,  he  was  incapacitated  from  a  rational  care  of  his  property 
by  reason  of  mental  delusion,     {Bond  v.  Bond^  7  Allen,  1.) 

It  appears  that  sometime  before  the  instruments  in  question 
were  executed,  the  plaintiff  became  involved  in  lawsuits,  which 
were  pending  on  the  21st  of  April,  1856,  the  day  on  which  he 
left  for  the  East;  and  the  purpose  and  drift  of  the  plaintiff's 
evidence,  was,  to  show  that  the  merely  natural  concern  awak- 
ened in  his  mind  by  the  litigation,  in  the  first  instance,  had, 
in  the  progress  of  events,  taken  on  the  form  and  impress  of  an 
insane  fear  that  he  was  in  danger  of  losing,  or  of  bejnflf 
*^  robbed ''  of  his  property  through  '  the  lawsuits  so  pending 
against  him ;  and  that  under  the  influence  of  that  delusion  be 
transferred  all  of  his  property  without  consideration  to  his 
flister.and  her  husband. 

It  may  be  true  that  Crowther,  when  hd  first  conceived  the 
frarporfe  IkS  taransferring  his  pn^erty^  was  perfectly  sane,  and 
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that  he  was  also  sane  when  he  opened  a  sham  aooonnt  with 
Mrs.  Bowlandson  before  her  arrival  here  from  England;  still, 
if,  as  matter  of  fact^  he  finally  executed  the  papers  in  ques- 
tion under  the  influence  and  ascendency  of  the  delusion  named, 
it  is  enough.  Though  one  of  the  instruments  bears  date 
August  15,  1855,  and  the  others  April  15,  1856,  yet  there  was 
evidence  introduced  tending  to  prove  that  they  were  not  in 
fact  delivered  until  the  21  st  of  that  month — the  day  when  they 
were  all  acknowledged.  On  that  day,  the  plaintiff  embarked 
for  New  York  on  board  the  steamer  Sonora.  A  fellow  passen- 
ger, who  had  known  Crowther  for  some  years,  testified,  that 
on  the  evening  of  the  21  st,  his  conversation  was  rambling  and 
incoherent,  and  was  still  more  so  the  next  day;  that  he  talked 
about  his  troubles  —  asked  the  witness  if  "he  thought  they 
would  rob  him,^'  and  said  he  "did  not  know  but  that  they 
would  ruin  hiuL**  He  said  he  came  away  all  of  a  sudden  — 
talked  about  his  lawsuits,  was  confused,  and  the  witness  thought 
he  was  drunk  "because  he  talked  so  foolish."  There  was  no 
evidence  that  plaintiff  drank  anything  on  board,  and  none  even 
that  he  ever  indulged  in  the  use  of  liquor.  It  further  appeared, 
that  on  the  third  or  fourth  day  out^  the  plaintiff  "became  a 
perfect  maniac,"  stripped  himself  of  his  clothing  and  attempted 
to  jump  overboard.  After  this  he  was  kept  in  a  dose  room 
until  the  arrival  of  the  steamer  at  Panama.  At  Panama, 
Crowther  was  put  in  the  custody  of  a  man  hired  for  the  pur- 
pose by  the  Captain  of  the  steamer,  and  was  accompanied  by 
him  to  New  York  and  thence  to  his  friends  in  the  State  of 
Maine.  On  his  arrival  there,  he  was  placed  by  his  friends  in 
the  Insane  Asylum  at  Augusta. 

We  need  not  remark  upon  the  tendency  of  this  testimony, 
nor  upon  the  question  of  its  force.  The  particular  facts  which 
it  discloses  are  recognized  indications  of  insanity — the  appar- 
ent inebriation  being  one  of  the  most  significant  (Shielford 
on  Lunacy,  pp.  49,  67.)  And  it  is  to  be  borne  in  mSnd  that 
these  indications  were  developed,  and  in  a  remarkable  d^ree, 
on  the  very  day  when  the  instruments  in  questioa 
cutod,  and  but  two  or  three  days  befoi«  the  pkintiff 
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lunatic  beyond  question.  Were  there  no  other  testimonj  than 
that  which  we  have  referred  to,  the  motion  f r-  new  trial  would 
have  to  be  denied.  But  there  is  other  testimony  tending  to 
proYe  that  Crowther  was  under  the  influence  of  the  particular 
delusion  referred  to^  at  the  time  when  the  papers  were  deliv- 
ered^ and  at  least  for  some  days  before.  It  was  in  proof  that 
Crowther  was  of  a  highly  nervous  temperament;  that  he  had 
been  in  the  charge  of  his  physician  for  some  twelve  months 
before  he  left  for  the  East ;  that  "  his  disease  was  more  mental 
than  bodily;"  that  this  mental  disease  increased  gradually; 
that  the  disease  threatened  to  terminate  in  lunacy,  and  might 
have  been  brought  on  by  excitement  at  any  moment;  that  a 
judgment  for  five  thousand  dollars  in  a  slander  suit  had  been 
recovered  against  him,  and  that  he  had  been  confined  to  his 
room  for  some  ten  days  before  he  left  for  the  East;  that  he 
was  irritable,  wakeful,  and  given  to  nightwalking ;  that  "prior 
to  his  leaving  he  was  in  the  most  excited  state  of  nervous 
irritability,"  and  so  much  so  that  the  defendant  Rowlandson 
**  dreaded  the  effect  of  the  voyage,  and  opposed  it,  only  ceasr 
ing  to  do  so  when  he  found  that  his  staying  might  probably  be 
productive  of  more  injury  than  taking  the  voyage."  Row- 
landson, in  a  letter  addressed  to  the  superintendent  of  the 
Maine  Asylum,  says:  "He  (Crowther)  was  rapidly  recovering 
before  he  left  San  Francisco,  a  relapse  being  occasioned  by  the 
excitement  of  a  forthcoming  trial."  Crowther's  physician  tes- 
tified that  he  "  called  on  Crowther  the  day  the  boat  was  aboat 
to  leave.  Was  sent  for  by  Bowlandson,  but  came  away  with- 
out seeing  him  (Crowther).  Was  told  by  Bowlandson  that 
Crowther  was  up  stairs,  very  excitable,  and  it  perhaps  would 
be  better  not  to  see  him.  Heard  him  walking  to  and  fro  over- 
head." The  testimony  on  the  part  of  the  plaintiff  further 
tended  to  prove  that  Crowther  was  worth  some  forty  thousand 
dollars,  and  was  in  good  standing  and  credit  as  a  merchant, 
and  there  was  little  or  no  proof  that  his  apprehensions  of  ruin, 
as  the  result  of  his  lawsuits,  had  any  rational  basis.  The  evi- 
dence of  the  plaintiff  runs  largely  into  detail,  but  the  sub- 
stance of  it  is  contained  in  the  foregoing  summary.     This  tes* 
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timony  of  the  plaintiff,  had,  in  ouf  judgment,  a  manifest  ten- 
dency. t6  prove  the  insanity  alleged.  The  ^vid^ice  introduced- 
by  the  defendants  in  support  of  Uieir  denial  of  the  allegation  of 
insanity,  was  very  far  from  being  destitute  of  weight,  and  if 
the  Court  had  found  the  point  against  the  plaintiff  instead  of 
for  him,  we  could  not  have  disturbed  the  judgment  on  the 
ground  of  a  false  finding. 

Second  -7-  As  to  the  defense  of  the  Statute  of  Limitations. 

The  complaint  not  only  alleges  insanity  on  the  part  of  the 
plaintiff,  but  contains  allegations  of  fraud  on  the  part  of  the 
defendants,  and  the  replication  meets  the  bar  of  the  statute  on 
the  groimd  that  the  action  was  brought  before  the  expiration 
of  three  years  from  the  time  when  the  fraud  was  discovered. 
Wc  have  examined  the  testimony  bearing  upon  the  question 
raised  by  the  replication,  and  have  ^nsidered  the  arguments 
of  counsel.  The  evidence  tends  to  prove  that  the  plaintiff 
recovered  his  reason  in  February,  1857,  and  it  is  admitted  that 
he  returned  to  the  State,  November  24,  1860.  Assuming  that 
the  plaintiff  was  insane  at  the  time  when  the  conveyance  and 
bills  of  sale  were  executed,  there  can  be  no  doubt  that  the 
point  in  controversy  might  well  have  been  found  in  the  plain- 
tiff's favor  on  the  ground  of  that  fact  alone.  All,  or  some  at 
least,  of  the  iiistruments  were  recorded,  but  it  cannot  be  in- 
ferred from  that  that  the  plaintiff  was  advised,  before  his  re- 
turn to  the  country,  of  what  he  had  done  while  insane.  Nor 
does  it  appear  that  either'  of  the  defendants,  in  the  frequent 
letters  written  by  th^m  to  Crowther,  or  his  friends  during  his 
absence,  made  any  disclosures  on  that  subject.  A  power  of 
attorney,  executed  by  the  plaintiff  to  Eowlandson  at  or  about 
the  2l8t  of  April,  1856,  is  referred  to  in  the  correspondence, 
and  the  prorafn^nt  idea,  presented  in  all  the  Iftte^,  is,  that 
Kowlandson  was  mantiging  the  property  and  business^  as  the 
agent  of  the  plaintiff,  to  whom  it  still  belonged,  and  to  whom 
he  held  hinaself  accountable.  There  was  also  evidence  tend- 
ing to: prove  that  the  defendants  had' availed  thi^nselves  of  the 
plaintiff's  infeanity  to  prcfcure  the  execution  of ; the  instruments 
in  question.     The  weight  of  this  evidence  was  with  the  Court 
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that  tried  t]ie  CBMsei  and|  under  the  settled  p;ractice  of  tbia 
Cdurt,  we  ^caimot  review  its  finding. 

'  Third  —  The  finding  were  filed  March  19,  1863,  and  the 
case  was  referred. tt)i. a  Master  to  take  and  state  an  account. 
On  the  30th  of  the  same  month,  the  defendants  filed  and  served 
a  noticie  of  motion  for  a  new  trial.  On  the  27th  of  April 
following,  the  defendants  moved  for  a  stay  of  proceedings 
then  pending  before  the  referee,  on  the  ground  of  the  pendency 
of  the  motion  for  new  trial.  The  motion  was  denied,  and  thqi 
denial  is  assigned  for  error* 

By  the  one  hundred  and  ninety-fifth  section  of  the  Act  oi 
1863^  it  is  provided  that  when  "  an  action  has  been  tried  by 
the  Court,  or  by  a  Commissioner  or  a  referee,"  the  party 
intending  to  mtove  for  a  new  trial  shall  give  a  written  notice 
thereof  within  ten  days  after  receiving  written  notice  of  the 
findings  of  the  Judge,  or  the  report  of  the  Commissioner  or 
referee.  The  issues  in  this  case  were  tried  in  part  by  the 
Court  and  were  in  part  committed  for  trial  to  a  referee;  and 
therefore,  the  case  does  not  fall  within  either  of  the  express 
allotments  of  the  section.  But  it  is  apparent  that  the  inten- 
tion of  the  Legislature,  was,  that  proceedings  in  new  trials 
should  be  postponed  until  cases  had  been  "tried."  The  trifd 
of  this  case  was  not  complete  until  the  final  report  of  the 
referee  was  filed.  As  the  defendants  renewed  their  notice  of 
motion  for  new  trial  after  the  report  was  filed,  and  on  a  new 
statement,  a  decision  of  the  point  upon  which  we  have  just 
passed,  is  of  no  practical  consequence,  except,  as  it  bears 
upon  the  refl:ularity  and  effect  of  the  referee's  report  as  a  pro- 
ceeding in  the  case. . 

Fourth  —  It  is  objected  that,  on  the  evidence  in  the  case,  the 
plaintiff  was  entitled  to  an  allowance  of  fivie  hundred  dollars 
only  as  advance  to  the  defendants  by  Brown  Brothers  &  Co.', 
in  New  rYork.  This>  objectipn  cannot  be  entertained,  however 
well  founded  it  may  be,  for  the  reason  that  it  is  not  specified 
as  an  error  of  fact  in  the  statement  on  motion  for  new  trial. 

Fifth  — As  to  the  seven  hundred  dollars  advanced  by  the 
plaintiff  to  the  defendant  Bowlandson  before  he  left  England 
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for  this  country,  it  was  iuipi-operly  allowed.  The  only  aooount 
that  could  be  taken^  in  the  theory  of  the  action,  was  of  the 
property  which  passed  into  the  hands  of  the  defendants  under 
the  transfer,  or  by  virtue  of  the  power  of  attorney,  made  by 
the  plaintiff  while  insane. 

Sixth  —  It  is  urged  that  the  Court  erred  in  overruling  ilie 
objection  taken  to  the  deposition  of  J.  W.  Crowther. 

We  are  satisfied  that  the  transactions  connected  with  the 
taking  of  the  deposition  preclude  the  defendants  from  saying 
that  the  Commissioner  was  not  a  person  competent  to  take  it 
Cross  interrogatories  were  filed  after  the  order  designating  the 
Commissioner  was  made,  and  were,  together  with  the  inter- 
rogatories in  chief,  annexed  to  the  commission.  Subsequently 
the  defendants  stipulated  that  the  conunission  '*  authorizing 
the  Hon.  Gteorge  Evans  to  take  the  deposition  of  John  W. 
Crowther,  at  the  City  of  Portland,  in  the  State  of  Maine, 
to  be  read  in  evidence  on  the  trial  of  said  action/'  should 
be  returned  by  Wells  &  Fargo's  Express.  The  defendants 
also  obtained  a  stipulation  from  plaintiff's  attorneys  granting 
further  time  within  which  to  file  cross  interrogatories,  and 
I  themselves  stipulated  that  the  deposition  might  be  opened  by 

the  plaintiff  without  prejudice  to  his  ri^t  to  read  it  in  evidence 
at  the  trial  of  the  action.  The  filing  of  the  cross  interr<^a- 
tories  after  the  Commissioner  had  been  appointed,  coupled 
with  the  first  stipulation,  in  our  judgment  estc^iped  the  defend- 
ants from  saying  that  the  Commissioner  was  improperly 
appointed. 

In  the  event  that  the  plaintiff  shall,  within  fifteen  days,  file 
with  the  Clerk  of  this  Court  a  release  of  the  personal  judg- 
ment against  the  defendants  of  sixteen  thousand  seven  hundred 
and  ninety-nine  dollars  and  forty-two  cents,  to  the  extent  of 
seven  hundred  dollars  parcel  thereof^  the  judgment  will  stand 
as  affirmed,  otherwise  the  judgment  is  reversed  and  new  trial 
granted. 

And  it  is  so  ordered. 
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Mr.  Justice  Sawteb  being  disqualified  did  not  participate 
in  the  decision  of  this  case. 

By  the  Court,  Shafteb,  J,,  on  petition  for  rehearing. 

Motion  for  rehearing. 

In  the  opinion  filed  in  this  abtion  at  the  last  term,  we  held 
there  was  evidence  in  the  case  tending  to  prove  that  the  bill 
of  sale  of  the  house  and  improvements  on  Sutter  street, 
though  dated  August  15,  1855,  was  not  in  fact  delivered  until 
the  2l6t  of  April,  1856.  We  so  held  under  the  impression 
that  it  appeared  bj  the  record  that  the  instrument  was  in  the 
hands  of  Crowther  on  the  day  named,  and  that  he  then  prr- 
sonallj  appeared  before  a  notary  and  acknowledged  its  execu- 
tion. We  were  mistaken,  in  that  particular,  however.  The 
bill  of  sale,  instead  of  being  acknowledged  by  Crowther,  was 
proved  before  the  notary  by  the  attesting  witness.  A  rehear- 
ing is  granted,  in  so  far  as  the  question  of  the  validity  of  said 
bill  of  sale  is  concerned,  unless  the  plaintiff  within  fifteen 
days  shall  file  with  the  Clerk  of  this  Court  a  release  fully  dis- 
charging the  property  embraced  in  said  bill  of  sale  from  the 
operation  of  the  decree;  whereupon  the  decree  will  be  and 
stand  as  reversed  in  so  far  as  it  avoids  and  annuls  said  bill 
of  sale,  and  will  be  and  stand  as  affirmed  as  to  the  residue 
thereof,  except  in  the  particular  wherein  it  has  already  bean 
modified — ^the  appellants  to  recover  the  costs  of  appeaL 

And  it  is  so  ordered. 

Banbebsok^  C.  J.,  dissenting. 

In  order  to  entitle  a  party  to  the  relief  sought  in  this  case, 
upon  the  ground  alleged,  it  mu<!t  be  made  to  appear,  by  satis- 
factory evidence,  that  he  was,  at  the  time  of  the  execution 
and  delivery  of  the  several  instruments  sought  to  be  cancelled, 
non  compos  mentis,  within  the  legal  meaning  of  those  words. 
It  is  not  sufficient  to  show  a  partial  want  of  reason  or  under- 
standing, for  an  entire  and  total  absence  must  be  shown  in 


388  CS»owTHB«  t;,  .Rowi^andsoww  [Sup.  Ct. 

Oi^lQipn  of  Sanderson,  C  J^  disa«ntia|E» 

ordei?  to  authome.the  ayoidance  of  a  deed  where  there  is  no 
fravd  apparent  on  the  part  of  the  grantee.  In  Osterhovi  v. 
Shoemaker,  (reported  in  Note  a  to  Blanchard  v.  Nestle,  3 
Denio,  37,)  Mr*. Chief  Justice  Bronson  said:  "Our  law  does 
not  distinguish  between  different  degrees  of  intelligence.  It 
does  not  deny  to  a  man  of  a  very  feeble  mind  the  right  to  make 
contracts  and  manftgehis  own  Affairs.  In  the  absence  of  fraud, 
proof  of  mere  imbecility  of  mind  in  the  grantor,  however 
great  it  may  be,  will  not  avoid  his  deed.  There  must  be  a 
total  want  of  understanding." 

The  legal  presumption  is  that  every  m?n  is  compos  mentis^ 
and  the  burden  of  proof  that  he  is  non  compos  mentis  rests  o» 
the  party  who  alleges  it.  Unless,  therefore,  it  appears  from 
the  testimony  in  the  case  tliat  the  plaintiff  was  a  lunatic,  or 
entirely  deprived  of  his  reason  and  understanding  at  the  time 
the  several  instruments  mentioned  in  the  complaint  were  exe- 
cuted and  delivered  by  him  to  the  defendants,  he  has  failed  to 
sustain  his  action,  for  the  charge  of  fraud  is,  in  my  judgment, 
without  foundation  ill  the  evidence.  It  is  agreed  that  all  the 
evidence  bearing  upon  the  question  is  contained  in  the  trail- 
BcripL 

The  plaintiff  alleges  that  his  insanity  commenced  soon  after 
the  first  of  March,  1856,  which  was  the  date  of  the  defendants* 
arrival  in  San  Francisco.  The  bill  of  sale  of  the  house  and 
improvements  on  Sutter  street  to  the  defendant  Mrs.  Rowland- 
son  was  made  an  the  16th  of  August,  1856,  more  than  sis: 
months  prior  to  the  alleged  date  of  the  plaintiff's  insanity. 
The  only  testimony  as  to  the  delivery  of  this  bill  of  sale  is 
that  of  the  defendant  Thomas  Rowlandson,  who  stated  that 
the  plaintiff  delivered  it  to  his  wife  at  breakfast  on  the  morn- 
ing after  their  arrival  in  San  Francisco^  which  was  the  second 
of  ^lareh,  1856,  and  according  to  the  plaintiff*s  own  statement, 
prior  to  the  date  of  his  insanity.  The  other  instruments  were 
executed  cm  the  15th  of  April,  1856,  and  acknowledged  on  the 
21st  of  the  same  month,  the  latter  being  the  same  day  on  which 
the  plaintiff  sailed  for  New  York.. 

The  only  witne^  examined  by  the  plaintiff  for  the  purpose 
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of  establishing  his  xnsanify  at  or  prior  to  the  15lih  of  April, 
was  Dr.  Mackintosh,  who  had  known  the  plaintiff  for  about 
twelve  years,  and  for  several  years  prior  to  hia  departure*  for 
the  Atlantic  States  in  1856  had  been  his  attending  physieiaa. 
Dr.  Mackintosh  stated  that  he  last  saw  the  plaintiff  in  1856, 
about  fifteen  days  before  his- departure;  that  plaintiff  had  been 
confined  to  his  bed  about  ten  days  some  short  time  prior  to  his 
departure  East;  that  hid  disease  was  more  mental  than  bodily; 
that  his  symptoms  were  alarming,  showing  a  tendency  to 
insanity.  Upon  cross  examination  Dr.  Mackintosh  stated  that 
he  could  not  say  that  the  plaintiff  was  non  compos  metUis 
during  any  portion  of  the  time  he  saw  or  attended  him;  but 
on  re-examination  he  testified  that  his  condition  was  vuehthat 
he  might  have  become  insane  at  any  moment  from  any  excit- 
ing cause;  that  any  prostration  in  his  business  or  change  in  his 
property  might  have  brought  on  mental  alienation.  Dr.  Mack- 
intosh was  examined  not  only  as  the  plaintiff^s  attending  phy- 
sician, but  as  a  n^edical  expert.  The  most  that  can  be  claimed 
for  his  testimony  is  that  it  establishes  a  condition  of  health  on 
the  part  of  the  plaintiff,  at  or  about  the  time  of  his  departure 
for  the  East,  threatening  future  insanity  upon  any  exciting 
cause  affecting  his  business;  but  his  testimony  utterly  fails  to 
show  that  at  any  time  prior  to  his  departure  the  jdaintiff  had 
passed  from  sanity  to  insanity.  If  there  is  any  other  testimony 
than  that  of  Dr.  Mackintosh  tending  to  establish  insanity  prior 
to  the  plaintiff's  departure  for  the  East,  it  has  escaped  my 
notice. 

On  the  part  of  the  defense,  several  witnesses  were  examined 
for  the  purpose  of  showing  that  up  to  that  time  the  plaintiff 
was  perfectly  sane.  Among  them  was  Mr.  Richards,  the  con- 
fidential clerk,  bookkeeper  and  business  man  of  the  plaintiff, 
who  drew  the  instruments  in  question,  and  Thibault,  the 
notary  who  took  the  acknowledgments.  Also,  Clement  Nixon, 
who  was  the  plaintiff's  barkeeper,  and  William  McDonald,  who 
was  his  drayman,  and  several  others,  who,  as  is  shown,  were 
on  terms  of  intimacy  with  the  plaintiff  up  to  or  within  a  short 
time  of  his  departure^  all  bf  whom  testified  that  they  never 
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saw  anything  in  the  plaintiff's  manner  or  conduct  indioatiye 
of  insanity.  It  is  true  that  the  testimony  of  these  witnesses 
is  of  a  negative  character,  but  in  view  of  their  long  acquain- 
tance with  the  plaintiff^  and  llieir  means  of  observation  and 
knowledge,  it  is  entitled  to  great  weight,  especially  when  sus- 
tained by  the  eyidenee  of  a  medical  attendant  who  negatives 
the  idea  of  present  insanity.  In  this  connection,  it  is  well 
to  call  attention  to  the  following  note,  written  by  the  plain- 
ti£F  four  days  after  leaving  San  Francisco,  and  addressed  to  the 
steward  of  the  steamship  Sonora,  on  board  of  which  the  plain- 
tiff sailed : 

'^  Mr.  Thomas  Habbis  —  Dear  Sir :  Should  anything  happei^ 
to  me  on  this  passage,  you  will  please  take  charge  of  all  my 
things  and  deliver  them  to  my  brother-in-law,  Mr.  Thomas 
Kowlandson,  of  San  Francisco,  on  your  return.  He  will  pay 
you  any  charge  you  have  on  them.  I  send  my  best  love  to  vay 
dear  sister  and  all  the  folks. 

"  I  am,  dear  sir,  yours  truly, 

"Geobob  T.  Gbowthbb. 

'^Friday  morning,  steams  Sonera,  on  her  passage  to  Pan- 
ama.^* 

The  plaintiff  was  certainly  sane  when  he  wrote  this  note^ 
but  seems  to  have  had  at  that  time  a  presentiment  of  the  calan^ 
ity  which  soon  after  befell  him. 

For  the  purpose  of  showing  that  the  plaintiff  was  insane 
when  he  sailed  from  San  Francisco,  or  became  so  soon  after, 
Joseph  H.  Lyon,  a  fellow  passenger,  was  examined  on  the  part 
of  the  plaintiff,  who  testified  to  what  are  shown  to  have  been 
symptoms  of  insanity,  commencing  widi  the  day  of  his  depar- 
ture and  continuing  until  the  third  or  fourth  day,  at  whidi 
time  he  became,  in  the  language  of  the  witness,  ^^a  perfect 
maniac"  On  the  part  of  the  defendants  the  purser  of  the 
ship,  Mr.  Goddard,  was  examined,  who  testified  that  he  had 
been  previously  acquainted  with  the  plaintiff.  That  he  saw 
him  on  the  second  day  out  and  two  or  three  times  a  day  there- 
after until  he  became  insane,  and  did  not  observe  for  the  fiiBt 


JttiL,  1865.]       Gbowvkxb  #•  Bowuun»oir.  391 

Opinion  of  flanderion,  C.  J^  dinwnttng. 

five  days  of  the  voyage  anything  in  the  manner  and  appearance 
of  the  plaintiff  different  from  what  he  had  observed  in  his 
previous  acquaintance  with  him.  It  was  his  impression  that 
the  ship  was  approaching  the  tropics,  about  five  days  after 
starting,  before  anything  was  discovered  or  appeared  to  be  the 
matter  with  the  plaintiff.  According  to  the  testimony  of  both 
these  witnesses  there  was  a  cabin  passenger  by  the  name  of 
Lazard  on  board  who,  according  to  Lyon,  occupied  a  room 
adjoining  that  of  the  plaintiff,  and  according  to  Groddard  a  room 
in  the  same  part  of  the  ship.  Lazard  had  a  keeper  and  was 
very  violent  and  noisy.  As  to  the  effect  of  going  into  a  warm 
climate  and  a  close  proximity  with  a  raving  maniac  upon  a 
person  having  a  tendency  to  insanity,  Dr.  Mackintosh  was 
examined  as  an  expert,  and  testified  that  these  circumstances 
would  have  a  tendency  to  produce  an  exaltation  of  the  dis- 
ease, and  also  to  confirm  it.  Such  is,  in  substance,  all  the  tes- 
timony bearing  upon  the  question  of  insanity  except  the  fact 
that  die  instruments  were  executed  without  consideration. 

The  Court  below  found  that  the  plaintiff  conveyed  the  prop- 
erty in  question  to  ^e  defendants  without  any  consideration, 
and  I  think  that  the  finding  in  this  respect  is  sustained  by  the 
evidence.  The  fact  that  a  man  has  conveyed  away,  without 
consideration,  all  or  nearly  all  of  his  property,  unexplained, 
might  afford  ground  to  suspect  his  sanily,  and  if  the  other 
testimony  in  this  case  failed  to  explain  llio  plaintiff's  conduct 
in  this  respect,  I  should  be  strongly  inclined  to  hold  that  the 
finding  of  the  Court  below  was  correct.  It  is  very  difficult, 
nf  not  impossible,  to  show  by  testimony  the  precise  point  of 
time  at  which  sanity  ends  and  insanity  begins;  and  where  it 
18  clearly  shown,  as  in  the  present  case,  that  insanity  actually 
eodsted  within  a  short  time  after  the  events  alleged  to  have 
been  produced  by  it  occurred,  we  should  be  justified  bi  hold- 
ing that  the  actor  was  at  the  time  insane,  when  his  acts  are 
contrary  to  human  experience  and  can  be  explained  upon  no 
rational  theoiy.  But  I  think  that  the  conveyance  oi  nearly  all 
of  his  property  by  the  plaintiff  to  his  sister  and  her  husband 
can  be  explained  upon  a  rational  theoiy  deducible  from  the 
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evidence  in  the  case,  and  that  it  can  be  shown  that  such  theory 
is  consistant  with  a  sane,  though  not  with  an  honest  purpose, 
and  that  suqh  conveyance,  instead  of  being  one  of  the  effecta 
of  insanity,  was  a  link  in  the  chain  of  ciremnatances  by  which 
it  was  induced. 

It  appears  from  the  evidence  that  at  the  time  these  convey* 
ances  were  made  there  were  several  suits  at  law  pending 
against  the  plaintiff  for  large  amounts  of  money,  one  of  which 
had  already  ripened  into  judgment  for  the  sum  of  five  thou- 
sand dollars  and  was  standing  on  appeaL  These  suits  were  a 
source  of  constant  annoyance  and  apprehension  to  the  plaintiff 
and  the  stapb  of  his  thoughts  and  conversation.  Suffering 
more  or  less  from  illness  and  the  depression  of  spirits  thereby 
induced  it  is  not  surprising  that  he  should  have  regarded 
them,  as  he  seems  to  have  done,  as  threatening  financial  ruin. 
Nor  is  it  altogether  contrary  to  human  experience  to  find  him, 
under  such  circumstances,  preparing  to  avoid  the  conse- 
quences of  the  coming  storm  in  a  manner  in  which  neither 
law  nor  good  morals  can  justify.  It  further  appears,  as  we 
have  already  seen,  that  he  commenced  the  work  of  transfer^ 
ring  his  property  as  early  as  August^  1865,  by  executing  to 
his  sister  a  bill  of  sale  of  the  house  and  improvements  on 
Sutter  street,  at  a  time  when  there  is  no  pretense  that  he  was 
insane,  and  without  any  consideration,  as  he  himself  alleges. 
And  in  January,  1856,  he  caused  his  bookkeeper  to  open  an 
account  with  his  sister,  who  had  not  yet  arrived  in  the  cotoi* 
try,  and  from  whom,  according  to  his  own  aooount,  he  had 
never  received  a  dollar,  commencing  with  a  credit  of  one 
thousand  five  hundred  and  thirty-sevien  dollars,  cash  loaned. 
He  also  bought  a  buggy  for  the  sum  of  three  hundred  and 
fifty  dollars  in  his  sister's  name;  also,  some  property  at  the 
sale  of  the  Eolsom  estate;  all  of  which  was  done  at  a  time 
long  prior  to  the  date  at  which  he  alleges  he  became  insane. 
When  his  sister  arrived,  he  delivered  the  bill  of  aale,  and 
afterwards  proceeded  and  fully  executed  the  design  which  he 
seems  to  have-  formed  six  months  previous,  by  conveying  his 
real  estate  to  his  sister,  land  transfering  hia  mercantile  busi- 
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ne66,  inelndixig  stock  in  trade,  to  her  husband,  and  soon  after 
departed  from  the  State.  Bodily  illness,  care  and  anxiety  ooi 
eoeonnt  of  his  business  affairs,  apprehension  of  ruinous  results 
following  from  the  pending  lawsuits,  in  connection  with  the 
fear  that  he  had  placed  himself  too  much  in  the  power  of  lus 
eister  and  her  husband,  soon  thereafter  resulted  in  temporary 
insanity. 

This  theory,  that  the  plaintiff  transferred  his  property  to 
his  sister  and  brother-in-law  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors,  is  moreover  fully  sustained 
by  letters  written  by  Bowlandson  to  the  brother  of  the  plain- 
tiff, residing  in  Maiote,  and  introduced  in  evidence  by  the 
plaintiff.  In  those  letters  Kowlandson  represents  himself  as 
carrying  on  the  business  for  the  plaintiff,  and  desires  that  the 
plaintiff  may  be  assured  that  his  affairs  are  not  suffering  in 
consequence  of  his  absence.  This  language,  used  at  a  time 
when  the  pending  controversies  could  not  have  been  antici- 
pated, is  in  perfect  harmony  with  the  view  which  I  have  taken 
of  this  transaction,  but  it  is  widely  at  variance  with  the  theory 
upon  which  this  action  is  sought  to  be  maintained.  Had  Bow- 
landson fraudulently  taken  advantage  of  the  plaintiff's  alleged 
insanity  for  the  purpose  of  robbing  him  of  his  estate,  under  the 
pretense  of  a  purchase,  he  would  not  afterwards  have  spoken 
in  letters  to  the  brother  of  the  plaintiff  of  the  business  and 
estate  as  being  oondacted  and  managed  by  him  as  the  agent 
of  the  plaintiff  and  for  his  use  and  benefit 

Thus,  the  fact  that  the  conveyances  were  made  without  con- 
sideration is  explained  by  the  testimony  in  the  case,  and  shown 
to  be  consistent  with  the  idea  of  sanity.  Leaving  this  fact, 
therefore,  out  of  view,  the  question  of  insanity  is  made  to 
depend  for  its  solution  solely  upon  the  testimony  of  Dr.  Mack- 
intosh, and  Lyon,  on  the  part  of  the  plaintiff,  and  Goddard, 
Richards,  Thibault,  Nixon,  McDonald  and  others,  whose  testi- 
mony was  of  ,a  like  character  with  that  of  the  last  four  named, 
and  the  plaintiff's  note  to  the  ship's  steward,  on  the  part  of 
the  defetidants.  This  testimony  shows  that  the  plaintiff  be- 
oame  ixMftne  iour  .or  £.v<e  .days  after  h^  left  Saa  FrancisoOy  but 
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in  my  judgment  utterly  fails  to  show  that  he  was  insane  on 
tbe  15tb  of  August^  1865,  when  he  executed  the  bill  of  sale 
of  the  house  on  Sutter  street,  or  on  the  2d  of  March,  1856, 
when  he  delivered  it  to  his  sister,  or  on  the  151h  of  April,  1856, 
when  he  executed  the  other  papers,  or  on  the  21st  of  the  same 
month,  when  he  acknowledged  their  execution.  On  the  con- 
trary, there  is  in  this  testimony  no  conflict,  and  it  all  tends  to 
prove,  if  it  proves  anything,  that  the  plaintiff  at  these  several 
dates  was  sane,  or  at  least  that  he  was  not  non  conifpos  meniis 
within  the  legal  meaning  of  those  words. 

Such  being  my  views  upon  the  controlling  question  involved 
in  this  case,  I  am  compelled  to  dissent  from  the  judgment  pro- 
nounced by  a  majority  of  the  Court 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 


THE  PEOPLE  V.  JAMES  A.  SHOTWELI. 

DiscHABoa  OF  JuBT  IN  CBticiNAL  Casb. —  If,  after  the  jury  in  ft  erlmfauU 
case  have  retired ,  to  deliberate  on  their  verdlet,  the  Court  dlrecta  the 
Sheriff  to  discharge  them  If  they  do  not  a«ree  on  their  verdict  bj  a  certain 
hour,  and  then  adjourns,  and  at  the  hoar  named  the  Sheriff  discharges  the 
Jnry,  this  will  not  operate  as  an  acquittal  of  the  defendant,  trat  another 
trial  may  he  had. 

Charge  of  Two  OFrBNsm  m  Ikdictmbnt. —  If  an  taidlctment  for  forgery  con- 
tains two  counts.  In  each  of  which  a  copy  of  the  instrument  alleged  to  have 
been  forged  Is  set  out,  and  th^  copies  are  alike.  It  will  not  be  presumed  that 
each  Is  a  copy  of  only  one  and  the  same  original  tawtmmeBt,  wlthoat  an 
allegation  to  that  effect  In  the  second  count. 

WHBN     SbYIBAL    distinct    OFFBNSm     MAT     CONVTiTUm    A     SlNQUi     CniOL^A 

person  guilty  of  forging  a  check,  and  also  of  an  attempt  to  pass  it,  or  of 
passhsg  It  as  true  and  genuine  with  Intent  to  damage  and  defraud  another 
person,  may  be  indicted,  tried,  and  convicted  fOr  all  these  connected  and 
consecutive  acts  as  constituting  one  transaction  and  one  crime ;  or  if  guilty 
of  but  one  of  such  acts,  he  may  be  Indicted,  tried,  and  convicted  for  iti 
commission  as  constituting  a  distinct  crime. 

How  Objbgtion  TO  iNDicTMBNT  TO  BB  TAssN.^If  thors  Is  moTO  than  oae 
offense  charged  In  the  indictment,  the  defect  should  be  taken  advantage  of 
by  demurrer.  If  the  objection  be  not  taken  by  demurrer.  It  cannot  ba  con- 
sidered on  motion  in  arrest  of  judgment. 

■LBcnoM  Afl  TO  Count  on  which  Accusbd  shall  ra  TBiB>^^If  the  Indict- 
ment contains  more  than  one  count,  each  charging  a  distinct  offenae,  the 
Court  Is  not  required  to  compel  the  prosecutor  to  elect  upon  wUea 
of  the  indictment  he  will  try  the  accused. 
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Sbntbnoi  wHKtB  IiiDiCTinnfT  eHiBOBs  Two  OFflVNsra. —  If  the  iBdletmtiit 
contalDi  mora  than  one  coont,  each  charging  a  distinct  offenae,  and  the 
Terdlct  la  general,  finding  the  defendant  guilty,  the  presnmptlon  will  he  that 
the  Judge  who  tried  the  caae  pronounced  judgment  for  the  offenae  to  which 
the  eridence  waa  directed  and  waa  properly  applicahla. 

Appkat.  from  the  County  Ooort,  City  and  Coxinly  of  San 
Francisco. 

The  facts  are  stated  in  ^e  opinion  of  the  Oonrt 

J.  Vanarman,  for  Appellant 

The  practice  in  criminal  cases  in  California  is  very  minntely 
regulated  by  statute,  leaving  very  little  scope  for  the  opera- 
tion of  the  common  law  in  mere  matters  of  practice. 

A  jury  once  charged  with  a  criminal  case  shall  not  be  dis- 
charged before  verdict  except  for  reasons  specified  in  the  stat- 
ute, (Wood's  Digest^  Sec  410,  p.  302,)  "luiless  by  consent  of 
both  parties,  entered  in  the  minutes,  or  unless  after  such  a 
time  as  the  Court  shall  deem  proper,  it  satisfactorily  appear 
that  there  is  no  reasonable  prospect  of  an  agreement'' 

The  reasons  specified  in  said  section  are,  in  brief,  inability 
from  sickness  or  other  inevitable  accident.  "No  such  accident  is 
here  pretended,  and  the  only  question  is  whether  the  jury  were 
discharged  r^ularly  on  account  of  inability  to  agree. 

''After  such  time  as  the  Court  shall  deem  proper,  it  must 
appear  (to  the  Court)  that  there  is  no  reasonable  probability  of 
an  agreement'^ 

The  discretion  here  vested  is  given  to  the  Court  to  dedde 
whether  there  is  a  probability  of  agreement,  not  to  the  Sheriff 
or  any  other  ofiScer.  It  is  a  judicial  discretion  as  much  as  any 
other  required  to  be  exercised  in  the  oourse  of  the  trial,  and 
according  to  elementary  principles,  cannot  be  delegated  or  exe- 
cuted by  proxy. 

Suppose  the  Judge  should  leave  the  whole  question  of  how 
long  the  jury  should  be  kept  together,  and  when  it  had  become 
apparent  that  the  jury  oould  not  agree^  and  should  direct  the 
(Siariff  to  keep  the  jury  together  until  he  was  satisfied  thai 
they  could  not  agree,  and  then  discharge  them.     Would  this 
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constitute  a  compliance  with  the  law?  The  dtttiee  of  the  Sher- 
iff and  of  the  Judge  cannot  be  thus  confounded  consistently 
with  ^ther  law  or  the  safety  of  the  citizen. 

The  question  of  discharging  or  retaining  the  jury  is  a  judi- 
cial question,  and  cannot  be  delegated  or  decided  by  proxy. 

Hoge  &  Wilson,  for  the  People. 

It  was  originally  doubted  whether  at  common  law,  a  jnry, 
when  once  given  in  charge  of  a  case,  could  be  discharged  by 
the  Court  without  a  verdict  But  the  dictum  of  Coke  to  the 
effect  that  the  Court  had  no  such  power,  has  been  long  since 
overruled  and  held  not  to  be  law.  And  it  is  now  settled,  bodi 
in  England  and  the  United  States,  that  the  Courts  may,  in 
their  discretion,  discharge  a  jury  without  verdict,  when  satis- 
fied that  the  proper  administration  of  justice  requires  it.  The 
whole  doctrine  rested  upon  the  principle  of  the  common  law, 
that  no  man  should  be  twice  put  in  jeopardy  of  life  or  limb 
for  the  same  offense.  This  principle  of  the  common  law  haa 
been  made  the  subject  of  constitutional  provision  in  our  organic 
law  as  well  as  in"  that  of  the  United  States,  It  is  at  this  day 
well  settled,  that  the  discharge  of  a  jury  in  a  criminal  case,  and 
putting  the  prisoner  upon  a  second  trial,  is  not  a  violation  of  the 
constitutional  provision,  is  not  a  putting  in  jeopardy  a  second 
time,  and  does  not  entitle  him  to  a  discharge.  It  was  at  one 
time  thought  that  a  distinction  existed  between  capital  cases  and 
other  felonies,  but  that  distinction  has  not  been  maintained,  and 
the  better  authority  sustains  the  power  of  the  Court  to  discharge 
the  jury  for  want  of  agreement,  or  other  proper  caus^  without 
regard  to  the  character  or  magnitude  of  the  offensa  As  has 
been  well  said,  to  admit  it  in  any  case,  or  for  any  cause,  is  to 
yield  the  whole  principle,  and,  of  necessity,  leave  it  discretion- 
ary with  the  Court  when  and  under  what  circumstances  Ute 
power  should  be  exercised. 

The  Court  will  find  the  whole  doctrine  thoroughly  discussed 
and  settled  in  the  following  cases:  People  v.  Ooodwin,  18 
John.  199,  and  fol. ;  People  v.  Olcott,  2  Johns.  Cases,  301; 
People  V.  Oreen,  13  Wendell,  '55 ;  United  Spates  V,  HaskeUj 
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4  Wash.  O.  C.  40«^  410;  United  States  v.  Perez,  9  Wheaton, 
579;  Commonwealth  v.  Bowden,  9  Mass.  4:9^  y  Commonwealth 
V.  Purchase,  2  Pick,  521 ;  Commonwealth  v.  Boby,  12  Pick. 
496;  United  States  v.  Shoernaker,  2  McLean,  114;  Commonr 
wealth  V.  Townsend,  5  Allen,  Mass.  216 ;  United  States  v.  Oool- 
edge,  2  Gallison,  363;  People  v.  March,  6  OaL  546. 

By  the  Conrt,  Ourbbt,  J, 

The  defendant  was  indicted  for  forgery,  to  which  he  pleaded 
not  guilty.  He  was  twice  tried.  At  the  first  trial  the  jury 
disagreed  and  were  discharged;  on  the  second  trial  he  was 
found  guilty  and  sentenced  to  be  imprisoned  in  the  State 
Prison  for  the  term  of  six  years.  The  indictment  consists  of 
two  counts.  By  the  first  count  the  defendant  is  accused  with 
having  on  the  26th  of  January,  1864,  at  the  City  and  County 
of  San  Francisco,  in  the  State  of  California,  feloniously  and 
falsely  forged  and  counterfeited  a  certain  check  —  a  copy  of 
which  is  set  forth  in  such  count  —  with  intent  to  prejudice  and 
defraud  the  drawees  therein  named.  The  second  count  of  the 
indictment  charges  that  the  defendant,  on  the  same  day  and 
year,  and  at  the  same  place,  did  feloniously  and  falsely  attempt 
to  pass,  and  did  alter  and  pass,  as  true  and  genuine,  a  certain 
forged  and  counterfeit  check  —  a  copy  of  which  is  set  forth  in 
said  second  count,  and  is  in  the  identical  words  and  figures  of 
that  described  in  the  first  count  —  with  intent,  well  knowing 
ihe  same  to  be  forged  and  counterfeit,  then  and  thereby  to 
prejudice,  damage  and  defraud  the  drawees  therein  named. 

The  defendant  relies  on  three  grounds  for  a  reversal  of  the 
judgment,  as  follows: 

First — That  the  jury  first  impanelled  to  try  Ae  defendant 
/were  irregularly  and  illeg&lly  discharged. 

Second  —  That  the  indictment  charges  against  the  defendant 
the  commission  of  several  distinct  offenses,  and  that  the  Court 
refused  to  require  the  prosecution  to  elect  on  which  charge  to 
try  him,  though  requested  to  make  such  order. 

Third  —  That  the  verdict  of  the  jiiry  is  general,  convicting 
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the  defendant  of  several  distinct  ofFenaes,  while  the  evidenoe 
18  confined  to  one  of  the  charges. 

We  will  examine  these  pointa  in  the  order  in  whidi  thqr 
are  stated. 

I.  Upon  the  first  trial  the  cause  was  finally  submitted  to 
the  jury  at  four  o'clock  in  the  afternoon  of  the  day  when  they 
retired,  and,  not  having  agreed  upon  a  verdict  at  eleven  o'clock 
in  the  night  of  the  same  day,  the  Court,  in  the  absence  of  the 
defendant,  but  in  the  presence  of  one  of  his  counsel,  directed 
the  Sheriff  that  in  ease  the  jury  failed  to  agree  by  two  o'clock 
of  the  foUov/ing  morning,  then  to  discharge  them.  The  jury 
not  having  agreed  at  that  hour,  they  were  discharged  as 
directed.  The  defendant's  counsel  claims  that  this  operated 
as  an  acquittal  of  the  defendant  The  course  pursued  in  this 
particular  is  not  to  be  commended.  It  was  an  irregularity, 
but  it  does  not  therefore  follow  that  the  effect  of  it  was  to 
acquit  the  defendant  The  four  hundred  and  eleventh  section 
of  the  Criminal  Practice  Act  reads  as  follows :  ''  In  all  cases 
where  a  jury  are  discharged,  or  prevented  from  giving  a  ver- 
dict by  reason  of  any  accident  or  other  cause,  except  when 
the  defendant  is  disdiaiged  from  the  indictment  during  the 
progress  of  the  trial,  or  after  the  cause  is  submitted  to  them, 
the  cause  may.  be  again  tried  at  the  same  or  another  term." 

By  subjecting  the  defendant  to  the  trial  at  the  time  he  was 
found  guilty,  it  cannot  be  said  he  has  been  twice  put  in 
jeopardy  for  the  same  offense  in  violation  of  a  constitutional 
right  On  this  point  Courts  have  been  often  called  upon  to 
interfere  for  the  protection  of  persons  accused  of  crimes,  where 
upon  the  first  trial  the  jury  has  been  discharged  without  hav* 
ing  rendered  a  verdict  In  the  case  of  The  People  against 
Goodwin,  18  John.  187,  the  subject  was  ably  and  elaborately 
considered  by  Mr.  Chief  Justice  Spencer,  and  the  conduaioii 
to  which  he  arrived  was  that,  where  a  jury  in  a  criminal  case 
is  discharged  without  having  found  a  verdict,  the  accused  maj 
be  tried  again  by  another  jury,  and  that  he  is  not  thereby  put 
in  jeopardy  the  second  time  for  the  same  offense.  To  th« 
same  effect  are  many  other  judgments  of  high  authority. 
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{United  States  y.  Shoemaker,  2  McLean,  114;  United  Stales  v. 
Perez,  9  Wheat  517;  United  States  v.  Haskell,  4  Wash.  C.  C. 
R  402 ;  People  v.  Olcott^  2  John.  Cas.  801 ;  Com.  v.  Purchase, 
a  Pick.  621;  Com.  v.  Boby,  12  Pick.  496.) 

In  the  case  of  Com.  v.  Townsend,  5  Allen,  216,  the  jury 
after  having  been  out  seven  hours,  were  discharged  in  the 
absence  of  the  Judge,  as  in  this  case,  by  the  offiber  having 
them  in  charge,  who  acted  by  order  of  the  Court;  but  the 
jury  did  not  accept  the  discharge,  but  continued  together  and 
afterward  found  a  verdict  of  guilty,  sealed  it  up,  and  the  next 
morning  brought  it  into  C!ourt.  The  defendant  moved  to  set 
it  aside  because  it  was  made  after  the  jury  were  discharged. 
The  Court,  in  which  the  trial  was,  denied  the  motion,  but  on 
writ  of  error  the  Supreme  Court  of  Massachusetts  held  that 
the  verdict  ought  to  have  been  set  aside  for  the  reason  that 
before  the  jury  agreed  upon  it  they  had  been  lawfully  dis- 
charged from  the  consideration  of  the  case.  The  Court  in  the 
case  here  cited  say:  '^We  do  not  doubt  the  authority  of  the 
Court  in  its  discretion  to  make  the  order  for  the  discharge  of 
a  jury  after  seven  hours  disagreement,  yet  a  much  preferable 
eourse  would  be  to  direct  the  officer,  who  had  charge  of  them, 
that  if  they  would  not  agree  by  a  certain  hour  he  should 
inquire  of  them  whether  they  were  likely  to  agree,  and  if  told 
by  them  that  they  were  not,  then  to  discharge  them.''  The 
authorities  cited  and  the  reasons  on  which  they  are  founded, 
is  a  full  answer  to  the  defe^pdant's  objection  and  application 
for  a  discharge. 

11.  The  seventy-^ird  section  of  the  Act  concerning  crimes 
and  punishments  (Laws  1850,  p.  237)  declares  the  foi^ng  or 
oounterfeiting  of  a  check  for  the  payment  of  money  by  any 
person  with  intent  to  damage  or  defraud  any  person  or  per- 
sons, to  constitute  the  crime  of  forgery.  The  same  section 
also  declares  the  uttering,  publishing,  passing,  or  attempting 
to  pass  as  true  and  genuine  a  forged  or  counterfeit  check  by 
any  person,  knowing  the  same  to  be  forged  or  counterfeitecL 
with  intent  to  prejudice,  damage  or  defraud  any  person  or 
persona^  to  constitute  the  crime  of  forgery  also,  and  that  the 
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offender,  upon  conviction  of  the  crime,  shall  be  pnniBhed'  by 
imprisonment  in  the  State  Prison  for  a  term  not  less  than  one 
nor  more  than  fourteen  years. 

The  defendant  is  accused  by  the  indictment  of  having  oom- 
mitted  each  of  these  distinct  criminal  acts,  without  showing 
that  the  check  described  in  the  first  was  the  same  as  that 
described  in  the  second  count  But  it  would  seem  upon  read* 
ing  the  second  count  of  the  indictment  that  the  check  which 
it  is  alleged  that  the  defendant  attempted  to  pass  and  did  pass 
was  a  different  check  from  the  one  described  in  the  first  count, 
for  it  is  distinguished  as  the  'Mast  mentioned'^  checL  It  is 
not  possible,  from  the  face  of  the  indictment,  to  say  that  the 
same  check  was  intended  to  be  described  in  both  counts;  and 
though  the  copies  are  alike  verbatim  et  literatim,  it  is  not  to  be 
presumed  that  each  is  a  copy  of  only  one  and  the  same  origi- 
nal instrument. 

If  it  appeared  from  the  indictment  that  the  check  described 
in  the  second  count  was  the  same  as  that  described  in  the  first, 
the  objection  that  several  offenses  were  charged  in  the  indict- 
ment could  not  be  maintained;  for  if  the  same  person  be 
guilty  of  making  a  forged  or  counterfeit  cheek,  and  also  of 
attempting  to  pass  it^  or  of  passing  it  (which  involves  the 
attempt),  as  true  or  genuine,  widi  the  intent  to  damage  or 
defraud  another,  he  might  be  indicted  and  tried  for  all  these 
connected  and  consecutive  acts  as  constituting  one  transaction, 
or  he  might  be  indicted  and  eonycted  for  each  distinct  crime 
of  which  he  might  be  proved  to  be  guilty.  The  doctrine  on 
this  subject  is  laid  down  in  Wharton's  Criminal  Law  (141),  as 
follows:  "Where  a  statute  makes  two  or  more  distinct  acts, 
connected  with  the  same  transaction,  indietable,  each  one  of 
which  may  be  considered  as  representing  a  stage  in  the  same 
offense,  it  has  in  many  cases  been  ruled,  they  may  be  coupled 
in  one  count.  Thus  setting  up  a  gaming  table,  it  has  been 
said,  may  be  an  entire  offense;  keeping  a  gaming  table  and 
inducing  others  to  bet  upon  it,  may  also  constitute  a  distinct 
offense;  for  either,  unconnected  with  the  other,  an  indictment 
will  lie.     Yet,  when  both  are  perpetrated  by  the  same  per- 
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80C,  at  the  same  time,  they  constitute  but  one  offense,  for  which 
one  count  is  sufficient^  and  for  which  but  one  p^ialty  can  be 
inflicted."  (Com.  v.  Eaton,  16  PicL  278;  Com.  v.  Tuck,  20 
Pick.  860;  Com.  v.  Hope,  22  Pick.  1;  Biate  v.  Johnson,  8 
HiU's  S.  Car.  R.  1 ;  Buck  v.  State,  2  Harr.  &  John.  426 ;  8tat$ 
V.  Coleman,  5  Porter,  40;  Hinekley  v.  Com.,  4  Dana,  618.) 

The  two  hundred  and  forty-first  aection  of  our  Criminal 
Practice  Act  provides  that  an  indictment  shall  charge  but  one 
offense,  but  it  may  set  forth  that  offense  in  different  forms 
under  different  counts. 

According  to  the  common  law  the  defendant  could  not 
properly  be  charged  in  the  same  count  with  two  or  more  dis- 
tinct offenses.  ( Wharton^s  Cr.  Law,  189 ;  Com:  v.  Eaton,  15 
Pick.  274.)  Such  a  defect  would  be  fatal  on  motion  to  quash 
or  on  demurrer,  but  it  is  said  the  better  opinion  is  that  it  would 
not  be  ground  for  arresting  the  judgment  (Wharton's  Cr. 
Law,  141  and  688 ;  Commonwealth  v.  Tuck,  20  Pick.  860-862.) 

By  the  two  hundred  and  eighty-ninth  section  of  our  crim- 
inal code  of  procedure  it  is  provided  that  the  defendant  may 
demur  to  the  indictment  on  various  grounds  appearing  on  the 
face  of  ity  among  which  is  '^that  more  than  one  offense  has 
been  charged  in  the  indictment^  The  two  hundred  and  ninety- 
seventh  section  provides :  "  When  the  objections  mentioned  in 
section  two  hundred  and  eighty-nine  appear  tipon  the  face  of 
the  indictment  they  can  only  be  taken  advantage  of  by  de- 
murrer, except  that  the  objection  to  the  jurisdiction  of  the 
Court  over  tiie  subject  of  the  indictment,  or  that  the  facts 
stated  do  not  constitute  a  public  offense,  may  be  taken  at  the 
trial  under  the  plea  of  not  guilty,  and  in  arrest  of  judgment" 
If  this  section  is  to  have  full  force  and  effect,  then  the  objec- 
tion that,  the  indictment  charged  the  defendant  with  having 
committed  several  distinct  offenses  cannot  be  supported.  He 
failed  to  demur  and  the  statute  says  this  objection  so  appear- 
ing on  the  ^ace  of  the  indictment  can  only  be  taken  advan- 
tage of  by  demurrer. 

But  after  verdict  of  guilty,  the  defendant  may  move  in 
arrest  of  judgment;  and  the  four  hundred  and  forty-second  i 
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tiou  of  the  same  Act  provides  in  terms  that  such  motion  '^  may 
be  founded  on  any  of  the  defects  in  the  indictment  mentioned 
in  section  two  hundred  and  eighty-nine."  If  to  the  language 
here  employed  the  fullest  effect  be  given,  it  necessarily  works 
a  complete  abrt^ation  of  section  two  hundred  and  ninety- 
seven —  a  consequence  which  should  be  avoided,  if  consistent 
with  legal  rules  of  construction  and  interpretation.  It  is  a 
familiar  doctrine  that  an  Act  of  the  Legislature  should  be  so 
construed  and  expounded  as  to  give  some  effect,  if  possible,  to 
every  portion  of  it;  and  it  is  the  duty  of  Courts,  as  far  as 
practicable,  so  to  reconcile  the  different  provisions  as  to  make 
the  whole  Act  consistent  and  harmonious.  {Com,  v.  Duane,  1 
Binney,  601;  Com.  v.  Alger,  7  Gush.  53  and  89;  Attorney- 
Oenerdl  v.  Road  Company,  2  Mich.  138.)  Every  interpreta- 
tion that  leads  to  an  absurdity  ought  to  be  rejected;  or,  in 
other  words,  a  construction  should  not  be  put  up^  a  statute 
from  which  an  absurd  consequence  would  follow.  (Vattel  B. 
2,  Ch.  17,  Sec  282;  Smith's  Com.  Sec  486.)  It  is  not  to  be 
presumed  that  the  Legislature  intended  that  the  two  hundred 
and  ninety-seventh  section  before  quoted  should  prove  of  no 
effect,  or  practically  a  nullity.  We  repeat  that  where  a  par^ 
ticular  interpretation  would  be  attended  with  such  a  conse- 
quence, it  should  be  rejected,  and  that  construction  adopted 
which,  in  consonance  with  the  true  office  of  interpretation, 
will  avoid  the  entire  sacrifice  of  one  portion  of  the  statute  for 
the  purpose  of  giving  the  broadest  effect  to  another.  (Smith's 
Com.  Sections  487,  488.) 

If  the  four  hundred  and  forfy-second  section  whidi  provides 
that  a  motion  in  arrest  of  judgment  may  be  founded  on  any  of 
the  defects  of  the  indictment  mentioned  in  section  two  hun- 
dred and  eighty-nine,  be  read  without  any  reference  to  section 
two  hundred  and  ninety-seven,  its  language,  it  may  be  con- 
ceded, is  comprehensive  enough  to  embrace  the  objection 
made.  But  we  are  not  at  liberty  to  disregard  the  two  hundred 
and  ninety-seventh  section  of  the  Act,  inasmuch  as  the  four 
liundred  and  forty-second  section  may  be  inteipreted  as  refer 
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ring  only  to  the  causes  for  arresting  the  judgment,  which  stand 
iinaffected  by  section  two  hundred  and  ninety-se^en. 

The  defendant  having  omitted  to  demur  to  the  indictment 
for  the  defeet  objected  to,  it  cannot  properly  be  considered  on 
motion  in  arrest  of  judgment. 

The  defendant  also  complains  that  the  Court  erred  in  refus- 
ing to  compel  the  public  prosecutor  to  elect  upon  which 
count  of  the  indictment  he  would  try  the  accused.  If  the 
Court  has  the  right  to  require  the  election  to  be  made,  the 
exercise  of  the  authority  is  a  matter  of  discretion,  (2  Buss,  on 
Crimes,  71^;  People  v.  Baker,  8  Hill,  159,)  and  where  it  does 
not  appear  that  the  defendant  sustained  any  injury  by  the 
ruling  of  the  Court  in  this  respect,  it  cannot  be  held  erroneous. 
But  under  our  statute  it  mjay  be  doubted  whether  the  Court 
has  the  right  to  compel  the  prosecution  to  elect  in  such  cases, 
because  the  statute  is  positive  that  the  objection  suggested  can 
only  be  taken  advantage  of  by  demurrer. 

m.  The  point  is  made  that  the  verdict  of  the  jury  is  gene- 
ral, convicting  the  defendant  of  several  distinct  offenses,  while 
the  evidence  is  confined  to  only  one  of  the  offenses  charged. 

Ixk  Crowley  V.  Commonwealth  SiJid  Kite  v.  Commonwealth,  11 
Metcalf,  575  and  581,  Mr.  Chief  Justice  Shaw  holds  that 
where  an  indictment  charges  in  one  count  a  breaking  and  en- 
tering a  building  with  intent  to  steal,  and  in  another  count  a 
stealing  in  the  same  building,  on  the  same  day,  and  the  defend- 
ant is  found  guilty  generally,  the  sentence,  whether  that  which 
is  proper  for  burglary  only,  or  for  burglary  and  larceny  also, 
cannot  be  reversed  on  error,  because  the  record  does  not  show 
whether  one  offense  only,  or  two,  were  proved  on  the  trial; 
and  as  this  must  be  known  by  the  Judge  who  tried  the  case, 
the  sentence  will  be  presumed  to  have  been  according  to  the 
law  that  was  applicable  to  the  facts  proved. 

If  the  defendant  was  proved  to  be  guilty  of  both  offenses 
charged,  he  cannot  justly  complain  of  thQ  judgment.  If  he 
was  proved  to  be  guilty  of  only  one  of  them,  it  must  be  pre- 
sumed the  Judge  who  tried  the  case  pronounced  judgment 
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a^inst  hijn  as  upon  a  verdict  for  the  offense  to  wbidi  tfie  evi- 
dence was  directed  and  was  properly  applicablOi 
Judgmait  affirmed. 


THE  PEOPLE  V.  JUAW  ANTONIO. 

Act  coircnwiNO  Indians.— The  Act  of  April  22d,  1860,  for  the  protectloM 
end  puntsbment  of  Indians,  wae  intended  to  be  applied  to  Indians  1b 
tribee,  or  when  living  In  separate  communities  or  companies,  and  not  to  a 
case  where  an  Indian  has  been  living  among  white  men.  ^ 

Bbpbal  ov  Act  PBsscniBiNa  Whifpino  von  Ljlbcbnt. — The  Act  of  AprO 
22d,  1800,  conferring  on  Justices  of  the  Peace  the  power  to  pnnlsh  Indiana 
convicted  of  larceny  bj  whipping,  Is  repealed  by  the  Act  of  1866»  wblCh 
prescribes  the  pnnishment  for  both  grand  and  petit  larceny. 

Jtm^icn^a  Jobiboictign  to  tbt  Indian  bob  Qbano  Labcbnt.— ^he  Act  €f 
April  20th,  1868,  concerning  Courts  of  Justice  In  this  State,  takes  awaj 
from  Justices  of  the  Peace  the  power  to  try  and  punish  Indians  for  grand 
larceny  conferred  upon  them  by  the  Act  of  April  22d,  1850^  for  the  protect 
tlon  and  punishment  of  Indians. 

BuBDBN  09  Pbovino  HOW  Stolbn  Pbopbstt  WAS  Obtainbd. — The  burden  of 
proving  that  stolen  property  found  In  his  possession  came  honestly  Into  his 
hands  is  not  cast  upon  a  defendant  Ui  a  criminal  csae,  unless  the  prosecntloo 
has  Introduced  evidence,  either  direct  or  presumptive,  sufficient  to  prove 
that  he  came  dishonestly  by  It. 

ObmbbAl  OB  Spbcxal  Vbboict  km  Cbihinal  Cabbb. — The  Court  cannot 
direct  a  jury.  In  a  trial  for  lareeay,  to  render  a  spedBl  verdict,  Imt,  upon 
the  reauest  of  either  party.  It  should  Instruct  them  that  tliey  have  the 
discretion  to  render  either  a  general  or  special  verdict 

Appsai<  from  the  County  Oourt^  Santa  Cruz  County. 

The  faots  are  stated  in  tho  opinion  of  the  Conrb 

D.  E.  Alli8(m,  for  Appellant* 

/.  0.  McOtdlaugh,  Attomey-Oeneral,  for  the  People. 

By  the  Court,  Rhodes,  J, 

The  defendant  was  indicted  and  convicted  of  grand  larceny. 
It  was  admitted  by  the  District  Attorney  and  was  proven  thai 
the  defendant  was  an  Indian. 

The  most  important  question  in  the  case  arises  upon  the 
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zefusal  of  the  Court  to  give  the  jury  the  following  instruetion: 
^'  That  the  defendant  cannot  be  convicted  of  larceny  under  the 
law  as  it  ia  applied  to  Indians."  The  counsel  for  the  defend- 
ant claims  that  the  defendant,  being  an  Indian,  is  liable  to  be 
prosecuted  and  punished  for  the  offense  charged  against  him^ 
according  to  the  provisions  of  an  Act  for  the  protection  and 
punishment  of  Indians,  passed  April  22,  1850,  and  not  under 
the'  general  statutes  concerning  crimes  and  punishments.  The 
Act  of  1850  for  the  protection  and  punishment  of  Indians 
was,  in  our  opinion,  obviously  intended  to  be  applied  to 
Indians  in  tribes,  or  when  living  in  separate  communities  or 
companies,  and  not  to  a  case  where  an  Indian  has  been  living, 
as  in  this  case,  for  years  among  white  men. 

But  if  this  view  is  incorrect,  there  are  other  reasons  mili- 
tating against  the  defendant's  proposition. 

The  first  section  provides  that  **  Justices  of  the  Peace  shall 
have  jurisdiction  in  all  cases  of  complaints  by,  for  or  against 
Indians,  in  their  respective  townships  in  this  State,''  and  th^ 
sixteenth  section  provides  that  ^'an  Indian  convicted  of  steal- 
ing horses,  mules,  cattie  or  any  valuable  thing,  shall  be  subject 
to  receive  any  number  of  lashes  not  exceeding  twenty-five,  on: 
shall  be  subject  to  a  fine  not  exceeding  two  hundred  dollars, 
at  the  discretion  of  the  Court  or  jury,"  and  section  seventeen 
gives  the  Justice  the  discretion  to  appoint  a  white  man  or  an 
Indian  to  do  the  whipping  in  his  presence. 

The  Attorney-General  asks  if  the  punishment  prescribed  is 
not  '^  cruel  and  unusual,"  and  therefore  unconstitutional  t  We 
think  it  is  liaUe  to  that  objection,  notwithstanding  it  is 
directed  by  the  Act  that  the  Justice  ^*  shall  not  permit  unneces- 
sary cruelly  in  the  execution  of  the  sentence." 

Besides  this,  the  Act  of  1856,  (Wood's  Digest,  337,)  defines 
both  grand  and  petit  larceny  and  prescribes  the  punishment 
to  be  inflicted  upon  conviction;  and  as  the  Act  by  its  terms 
is  applicable  to  all  cases  of  larceny,  it  repeals  by  necessary 
implication  previous  Acts  providing  a  different  mode  of  pun- 
ishment. The  Act  of  April  20,  1863,  concerning  Courts  of 
justice  of  this  State  organized  under  the  amended  Constitptiout 
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oonfers  upon  the  Couiity  Courts  jurisdiction  to  try  and  deter- 
mine indictments  for  grand  larceny,  and  doea  not  confer  upon 
Justices  of  the  Peace  jurisdiction  in  such  cases,  and  thus  in 
effect  it  takes  from  Justices  of  the  Peace,  whose  powers  it 
is  provided  in  the  Constitution  ^^  shall  not  in  any  case  trench 
upon  the  jurisdiction  of  the  several  Courts  of  record/'  the 
jurisdiction  of  grand  larceny  attempted  to  be  conferred  upon 
them  by  the  sixteenth  section  of  the  Act  of  1850,  for  the  pto- 
tection  and  punishment  of  Indians. 

The  defendant  also  assigns  as  error  the  refusal  of  the  Court 
to  instruct  the  jury  "that  proof  of  possession  of  property 
recently  stolen  is  not  of  itself  sufficient  evidence  upon  which 
to  convict  the  prisoner  of  larceny."  This  instruction  is 
marked  "given,"  and  the  record  shows  that  the  Court  in- 
structed the  jury  that  "if  the  horse  was  stolen  and  imme- 
diately after  being  stolen,  was  found  in  the  possession  of  the 
prisoner,  and  the  prisoner  failed  to  account  for  auch  possession, 
or  to  show  that  such  possession  was  honestly  obtained,  it  is  a 
circumstance  tending  to  show  his  guilt."  If  the  instruction 
!  upon  that  point  had  there  closed,  the  prisoner  would  have  had 

I  no  cause  of  complaint,  but  the  Court  immediately  added,  "in 

I  fact,  in  such  a  case,  the  burden  of  proof  is  on  the  prisoner  to 

show  the  possession  to  be  lawful."  The  burden  of  proof,  in 
respect  to  any  point  in  the  case,  is  cast  upon  the  prisoner  only 
in  consequence  of  a  prima  fade  case  having  been  made  against 
him.  The  people  must  make  out  their  case  by  evidence  that 
will  amount  to  proof  of  the  facts  allied  in  the  indictment, 
and  the  defendant  is  not  required  to  produce  evidence  to  rebut 
such  evidence  on  the  part  of  the  prosecution,  as  merely  tends 
to  prove  the  fact  in  question;  but  when  evidence  has  he&x 
introduced,  either  direct  or  presumptive^  sufficient  to  prove 
the  fact  in  issue,  then  the  defendant  is  called  upon  to  rebut 
the  prima  facie  case  made  against  hiuL 

The  learned  Judge  of  the  Court  below  was  not  without 
authority  to  sustain  that  portion  of  his  charge,  for  it  is  said  in 
2  Wharton's  Am.  Grim.  Law,  Sec  1,777,  that  "  the  possession 
of  property  recently  stolen  is  prima  facie  evidence  of  guilt  in 
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the  poesessor  of  the  property/'  But  that  doctrine  has  been 
modified  in  this  State.  In  People  v.  ChmrAers,  18  Oal.  382> 
it  is  held  that  the  possession  by  the  defendant  of  property 
recently  stolen,  is  not  of  itself  sufficient  to  authorize  his  con- 
viction, but  is  a  ci/cnmstance  to  be  considered  in  determining 
his  guilt  (See  3  GreenL  Ev.  Sec  81.)  In  People  v.  Ah  Ki, 
20  Gal.  177,  the  instruction  of  the  Court  below,  stating  that 
the  burden  of  proof  was  thrown  upon  the  defendant,  of  ex* 
plaining  his  possession  of  goods  recently  stolen,  was  under  con- 
sideration, and  the  Court  held  the  instruction  to  be  erroneous. 
Mr.  Justice  Norton,  in  delivering  the  opinion  of  the  Court, 
after  holding  that  the  instruction  was  erroneous,  says:  "If 
this  chaige  oonld  be  understood  as  only  stating  that  the 
accused  was  botmd  to  explain  the  possession,  in  order  to 
remove  the  effect  of  the  possession  as  a  circumstance  to  be  con- 
sidered in  connection  with  oiher  suspicious  facts,  it  would  not 
be  erroneous."  The  proof  of  possession,  together  with  proof 
of  other  circumstances  indicative  of  guilt,  would  make  a  prima 
facte  case  against  the  defendant,  and  thereupon  the  burden 
of  proof  would  be  shifted  to  the  defendant  It  will  be  readily 
seen  that  under  the  rule  laid  down  by  the  Court  below,  a 
person  who  had  honestly  come  into  possession  of  property  re- 
cently stolen,  might  be  convicted  of  larceny  from  the  accidexLtal 
circumstance  that  no  one  was  present  when  he  found  the  prop- 
erty dropped  by  the  thief  in  his  flight,  or  bought  it  from  the 
thief. 

It  is  to  be  regretted  that  this  inaccuracy  is  found  in  the 
instructions,  which,  in  other  respects,  are  expressed  in  terms  of 
commendable  clearness  and  precision. 

Section  four  hundred  and  seventeen  of  the  Criminal  Prac- 
tice Act  provides  that  the  jury  may  render  a  general  or  spe- 
cial verdict^  except  on  an  indictment  for  libel,  in  which  case 
it  shall  be  general.  It  would  have  been  improper  for  the 
Court  to  have  directed  them  to  render  a  special  verdict,  as 
asked  for  the  defendant;  but  the  Court,  upon  the  request  of 
either  party,  should  direct  them  that  they  have  the  discretion 
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88  to  rendering  a  general  or  special  Tsrdicty  in  aooordance  widi 
the  proxrisions  of  that  section. 

The  other  errors  assigned  do  not  require  any  conaideratioii. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 
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Buamitwn  ok  Apflicatxoh  wob  New  Tbial. — A  itatcmeiit  «tt  applleatUm 
for  a  new  trial,  which  doee  not  Bpecify  the  partlcaUr  error*  relied  on,  or  If 
It  Is  claimed  that  the  evidence  Is  Insufficient  to  warrant  the  Terdlct*  the 
particulars  In  which  the  erldence  is  alleged  to  be  insaffldait;  should  ho  01^ 
regarded  by  the  Coart. 

Btatiimbnt  on  Appbau — ^A  statement  on  appeal  ftom  tho  lodgment,  whldi 
does  not  specify  the  erron  relied  on.  Is  insufficient. 

AVPBA.L  nou  JuDoifnvT.r««OB  oo  appeal  from  a  judgment,  the  Court  wtn 
not  review  the  eyldenee  for  the  purpose  of  determlBlag  whether  the  flndingi 
of  fact  are  warranted  by  the  eyldence. 

Placb  fob  Assionxbnt  of  EBB0B8. — ^The  place  for  an  asilgnment  of  orrors 
is  in  the  statement,  and  not  in  the  notice  of  appeal. 

Affbal  on  Judombnt  Boll. —  If  there  Is  no  statement  on  appeal,  no  speel- 
flcatlon  of  errors  is  required. 

Abbbbd  Statbmbnt  of  Facts. — If  the  parties  agree  to  a  statement  of  fBetib 
and  stipulate  that  It  may  be  used  by  either  party  In  any  and  all  proceed- 
ings in  the  action,  the  statement  of  fftcts  becomes  a  part  of  tho  judg- 
ment roll. 

Appkal  from  the  District  Courts  Sixth  Judicial  District^ 
Sacramento  County. 

This  action  was  brought  against  the  State  Treasurer  to  v&* 
eover  possession  of  ten  State  bonds. 

The  other  facts  are  stated  in  the  opinion  of  the  Ck>xirt^ 

George  B.  Moore,  for  Appellant 

C  T.  Ryland,  of  counsel  f o»  Appellant 

^J.  G.  McOtUlough,  Attomey-Generai,  for  Re8p<mdent 
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By  the  Court,  SHAVTBttt^  J. 

The  complaint  states  that  the  plaintiff,  in  the  year  1858, 
was  the  owner  of  ten  State  bonds  of  the  State  of  California, 
issued  under  the  Act  of  April  28,  1857 ;  that  in  the  year  1868, 
he  deposited  the  bonds  with  one  John  H.  Gass,  of  Sacramento, 
for  the  sole  purpose  of  collecting  and  receiving  the  coupons, 
or  interest,  as  the  same  should  from  time  to  time  fall  due; 
that  thereafter,  in  September,  1860,  Gass,  without  plaintiff's 
knowledge  or  consent,  and  against  the  statute  in  such  case 
made  and  provided,  and  with  intent  to  steal  said  bonds  and  the 
coupons  attached  thereto,  converted  the  same  to  his  own  use; 
that  such  conversion  first  became  known  to  the  plaintiff  in 
Februaiy,  1868 ;  that  in  January,  1862,  the  bonds  came  wrong- 
fully and  unlawfully  into  the  possession  of  D.  R.  Ashley,  who, 
on  demand  made,  refused  to  deliver  them  to  the  plaintiff.  It 
is  further  averred  that  said  Ashley,  at  the  time  when  he 
became  possessed  of  the  bonds  had  full  notice  of  the  plaintiff's 
title,  and  that  all  other  persons  through  whose  hands  said 
bonds  passed,  had  like  notice. 

The  answer  denies  all  the  allegations  in  the  complaint, 
and  avers  that  the  bonds  and  coupons  are  the  property  of 
the  State^  and  have  been  since  the  7th  of  September,  1860; 
that  the  instruments  were  negotiable,  and  that  the  property 
in  them  passed  by  delivery;  that  the  bonds  had  been  redeemed 
and  purchased  by  the  State,  after  due  proceedings,  for  eight  . 
thousand  four  hundred  and  seventy-eight  dollars  and  seventy- 
five  cents,  which  was  their  fuU  value,  and  that  immediately 
thereafter,  and  on  said  7th  of  September,  1860,  they  were  can- 
celled and  deposited  in  the  ofice  of  the  Treasurer  of  the  State, 
as  a  part  and  portion  of  the  archives  and  records.  At  said  date 
Thomas  Findley  was  State  Treasurer,  from  whom  defendant 
Ashley,  as  his  successor,  reiceived  and  has  ever  since  held  the 
papers. 

Ashley  having  gone  out  of  office,  Pacheco,  his  suocessor,  was 
made  party  defendant  by  stipulation. 

The  trial  was  by  the  Court    The  decision  was  in  favor  of 
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the  defendant,  and  judgment  was  entered  thereon  December 
18,  1863.  Notice  of  motion  for  new  trial  was  given  in  due 
season,  based  on  the  following  grounds  set  forth  in  the  notice : 

First — ^Error  in  law  occurring  at  the  trial  and  duly  excepted 
to  by  the  plaintiff. 

Second — Because  the  judgment  is  against  law. 

Third — ^Because  the  eyidence  in  the  case  is  insufBdent  to 
justify  the  judgment  of  the  Cburt,  and  that  said  judgment  is 
contrary  to  the  evidence. 

A  statement  of  the  case  on  nu^tion  for  a  new  trial  axid  on 
appeal,  was  prepared  and  fQed.  The  statem^it  contained  m 
full  r^ort  of  the  proceedings  at  the  trial,  including  a  report 
of  the  evidence;  but  the  statement  did  not  ''specify  die  par- 
ticulars in  which  the  evidence  was  alleged  to  be  insufficient ;  ^ 
nor  the  *'  particular  errors  of  law  occurring  at  the  trial ''  upon 
which  the  plaintiff  would  rely  in  support  of  his  motion,  as 
required  by  the  one  hundred  and  ninety-fifth  section  of  the 
Practice  Ajct|  as  amended  in  1863.  The  motion  for  new  trial 
was  denied,  and  the  appeal  is  taken  from  the  order  of  d^iial 
and  fr<»n  the  judgment 

1.  The  motion  for  new  trial  was  properly  overruled.  Under 
a  positive  provision  of  the  one  hundred  and  ninety-fifth  sec- 
tion of  the  Practice  Ad,  as  amended  in  1868,  the  CSourt  wba 
bound  '^  to  disr^ard  the  statement^''  for  the  reascxi  that  it  was 
no  statement  imder  the  rule  established  by  that  section.  The 
statute  is  peremptory;  the  rule  is  one  of  great  practical  con- 
sequence, and  the  respondent  insists  upoui  its  non-observance 
in  this  cUse  as  a  point  against  the  appeal  {Hutton  v.  Beed, 
25  CaL  478.) 

2.  The  remaining  questions  arise  under  the  appeal  from  the 
judgment 

The  statement  on  new  trial  stands  as  a  statement  on  appeal 
from  the  judgment,  but  the  specification  of  grounds  therein 
contained  is  as  imperfect,  when  considered  as  a  specification 
of  errors  on  appeal  from  the  judgment^  as  when  considered  as 
a  specification  of  grounds  on  motion  for  new  triaL  (Practice 
Act,  Sec.  338;  Wixon  v.  Bear  River  Go.,  24  Cal.  867.)    Fur* 
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tber,  on  an  examination  of  the  record^  we  do  not  find  that 
there  were  in  fact  any  '^  errors  in  law  oocnirring  at  the  trial 
and  excepted  to  by  the  plaintiff;  ^*  and  as  to  whether  the  find- 
ings of  fact  were  justified  by  the  evidence,  it  is  a  question 
which  cannot  be  reached,  nnder  any  circumstances,  through 
an  appeal  from  the  judgment  {Oagliardo  ▼•  Hoberlin,  18  Cal. 
394.)  The  notice  of  appeal  contains  what  it  caUs  an  '^  assign- 
ment of  errors."  The  place  for  the  specification  of  errors,  in 
an  appeal  from  a  judgment,  is  in  the  statement,  if  ^ere  be 
(me,  (Prac  Act,  Sec.  338,)  and  not  in  the  notice  of  appeal; 
and  if  there  be  no  statement,  lihen  as  the  questions  must  neoes^ 
sarily  arise  upon  the  judgment  roll,  no  specification  of  errors 
is  required.  The  second  assignment  contained  in  the  notice 
of  appeal  is  as  follows:  '^Because  said  District  Court  erred 
in  holding  and  deciding  that  the  indorsement  ^'This  bond  not 
for  sale;  Peter  E.  Burnett,'  on  the  back  of  each  of  the  bonds 
in  dispute,  was  not  sufiicient  notice  to  subsequent  purchasers 
and  others  to  put  them  upon  inquiry."  The  defendant's  ooun- 
sel  has  stipulated  that  the  assignment  of  errors,  contained  iik 
the  notice  of  appeal,  is  a  true  copy  of  the  original  document^ 
but  refuses  to  admit  the  proposition  of  fact  contained  in  the 
foregoing  specification.  As  the  parties  do  not  agree  that  the 
Court  made  the  decision  recited  in  the  specification,  and  as  we 
cannot  discover  from  any  portion  of  the  record  that  any  such 
decision  was  made,  nor  even  that  the  Court  had  occasion  to 
consider  the  question,  it  would  be  aside  from  our  office  in  error 
to  pass  upon  a  point  lying  thus  in  hypothesis. 

Aside  from  the  testimony  of  witnesses,  there  was  an  agreed 
statement  of  facts  used  on  the  trial,  and  it  was  stipulated  that 
the  statement  might  be  used  by  either  party  "in  any  and  all 
proceedings  in  the  action/'  We  consider  this  agreed  statement 
of  facts  as  annexed  to  the  judgment  roll  by  the  effect  of  the 
stipulation,  and  the  question  is,  whether  the  judgment  in  favor 
of  the  defendant  is  to  be  considered  as  erroneous  in  view  of 
the  facts  set  forth  in  the  statement.  The  statement  gives  the 
number,  date  and  amount  of  each  of  the  ten  bonds,  the  title 
and  date  of  the  Act  under  which  they  were  issued ;  states  that 
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the  bonds  and  coupons  attached  w^e  payable  to  hearer;  that 
on  the  7th  of  September,  1860,  after  dne  notice,  the  bonds 
and  coupons  were  redeemed  from  D,  O.  Mills  ft  Co.  at  ei^t 
thousand  four  hundred  and  seventy-eight  dollars  and  seven^* 
five  cents,  paid  in  coin;  that  the  bonds  and  coupons  were 
thereupon  cancelled,  and  have  since  that  time  remained  in  the 
office  of  the  State  Treasurer,  and  in  his  possession;  that  at 
the  tim^  of  the  redemption  there  was  on  the  back  of  each  and 
every  of  the  bonds  the  following  indorsement  in  the  hand- 
writing of  the  plaintiff,  to  wit:  ^^This  bond  not  for  sale. 
Peter  H.  Burnett.'* 

The  statement  further  contains  an  admission  of  demand  and 
refusal,  and  then  doses  as  follows :  *^  The  legality  of  the  afore- 
said redemptioh  is  reserved  for  the  determination  of  the  Court ; 
and  the  admissibility  of  the  fact  in  evidence,  as  to  whom  said 
bonds  were  originally  issued  by  the  State,  is  reserved  for  the 
Court'' 

We  find  from  the  record  that  the  plaintiff  offered  evidence 
tending  to  prove  that  the  bonds  when  first  issued,  ^ere  the 
property  of  the  plaintiff,  and  that  they  were  delivered  to  Ghusa 
as  his  agent  This  evidence  was  admitted  by  the  Court,  and 
if  admitted  improperly,  the  error  was  to  the  advantage  and  not 
to  the  prejudice  of  tiie  plaintiff.  As  to  the  question  of  the 
^M^ality  of  redemption:''  when  tried  by  the  facts  of  the 
statement,  we  can  see  no  reason  to  doubt  its  legality.  The 
statement  of  facts  does  not  disclose,  nor  does  the  Court  find^ 
nor  do  die  parties  stipulate,  nor  does  it  appear  in  any  numner 
as  a  fact,  that  the  plaintiff  was  ever  at  any  time  the  owner  of 
the  bonds;  nor  that  he  ever  had  any  interest  in  them;  nor 
that  Gass  was  ever  his  agent,  nor  even  that  such  a  man  as 
Gass  ever  existed.  If  it  appeared  as  a  fact  that  the  plaintiff 
was  originally  the  owner  of  the  bonds;  that  while  holding 
them  in,  possession  he  put  the  indorsement  mentioned  in  the 
statement  upon  the  bad:  of  each  of  them,  and  that  the  bonds 
came  to  the  hands  of  D.  O.  MiUs  &  Ca  without  the  knowl- 
edge or  consent  of  the  plaintiff,  then  the  question  might  be 
presented  as  to  what  effect  the  indorsement  would  have  to 
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proteet  hia  title  to  the  bonds  as  against  the  redemption;  but 
as  the  case  stands,  that  question  is  not  presented,  and  theiefoni 
it  cannot  be  considered. 
Judgment  affirmed. 


60L0M0N  ECKSTEIN  v.  DAVID  CALDEEWOOD,  DUN- 
CAN F.  McDonald,  ahb  j.  cavis. 

Diuonrcn  in  Motino  iob  Nbw  Tbuu— If  a  motion  for  a  new  trini  la  n«t 
•  proMcated  with  doe  dUlsanco  It  tlwiild  ba  dlimltaod  on  tlM  afpUcatton  at 
.  tlia  Qppotlta  party- 

Appeal  from  the  County  Court,  City  and  County  of  San 
Francisco. 

Defendant  Calderwood  moved  for  a  new  trial  and  appealed 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

P.  O.  Buehan,  for  Appellant. 

0.  F.  A  W.  n.  Sharp,  for  Bespondent 

By  the  Court,  Cubsbt,  J. 

In  August,  1862,  the  plaintiff  commenced  an  action  of  for- 
cible entry  and  detainer  in  a  Justice's  Court  against  the  appel- 
lant and  two  other  persons  for  the  recovery  of  a  lot  of  land 
described  in  the  complaint.  The  defendants  appeared  and 
answered.  From  the  judgment  rendered  in  the  Justice's  Court 
an,  appeal  was  taken  to  the  County  Court,  in  which  the 
action  was  tried  and  a  verdict  and  judgment  rendered  in  favor 
of  the  plaintiff  against  the  defendants  on  the  seventeenth  of 
January,  1863.  The  appellant  Calderwood  in  due  time  gave 
notice  of  his  intention  to  move  for  a  new  trial,  and  prepared 
a  statement  to  be  used  on  such  application,  to  which  the  plain- 
tiff proposed  amendments.  The  statement  was  settled  by  the 
Court  on  the  eleventh  of  May,  1868,  by  allowing  certain  of 
the  amendments  proposed,  and  then  the  appellant's  attorneys 
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obtained  leave  to  take  the  statement  proposed,  and  the  amend- 
ments allowed  for  the  purpose  of  engrossing  the  same.  On 
the  twenty-ninth  of  July  Aereafter  the  appellant  served  on 
plaintiff' 8  attorneys  a  notice  challenging  the  loyalty  of  the 
plaintiff  to  the  Govenmient.  The  plaintiff  was  at  that  time 
absent  from  the  State,  and  time  was  granted  to  procure  his 
affidavit  of  loyalty.  This  was  obtained  and  filed  on  the 
twelfth  of  November,  and  on  the  twentieth  of  that  month  the 
plaintiff's  attorneys  gave  notice  to  the  appellant's  attorneys 
that  they  would  move  the  Court  on  the  thirtieth  day  of  said. 
November  to  dismiss  the  motion  for  a  new  trial  on  the  ground 
that  appellant  had  failed  to  prosecute  the  same  with  diligence. 
On  the  twenty-seventh  of  November  the  appellant  obtained 
from  the  County  Judge  an  order  that  the  plaintiff  show  cauae 
before  him  on  the  first  of  December,  1863,  why  a  resettlement 
of  the  statement  on  motion  for  new  trial  should  not  be  made 
to  conform  to  the  facts  stated  in  the  affidavits  and  the  minutes 
of  the  trial  on  which  the  order  was  made.  This  order  was 
served  on  the  plaintiff's  attorneys  on  the  same  day.  On  the 
second  of  December  both  motions  came  on  to  be  heard,  the 
motion  of  the  plaintiff  b^ng  first  taken  up.  The  motions 
were  argued  by  the  respective  parties,  and  afterwards,  on  the 
twenty-eighth  of  December,  the  Court  made  an  order,  first 
reciting  that  it  appeared  from  the  minutes  and  files  of  the 
Court  that  on  the  eleventh  of  May,  1868,  the  appellant's  state- 
ment on  motion  for  a  new  trial  was  settled,  and  that  his  attor- 
ney on  the  same  day  took  from  the  files  of  the  Court  the  pro- 
posed aud  amended  statement  for  engrossment,  and  had  retained 
them  in  his  possession  without  engrossing  them  up  to  the  time 
when  the  motion  to  dismiss  was  made,  and  therefore  decided 
that  the  application  for  a  new  trial  had  not  been  diligently 
prosecuted,  and  granted  the  order  dismissing  the  application  for 
a  new  trial.  The  appeal  is  from  this  order  and  from  the  judg- 
ment in  the  case. 

If  the  order  was  correct,  then  the  judgment  must  be  allowed 
to  stand,  because  by  the  judgment  roll,  without  a  statement  of 
the  evidence,  there  appears  to  be  no  objection  to  it 
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After  the  statement  was  settled  by  the  Judge,  until  the 
plaintiff's  loyalty  was  questioned,  over  two  months  an^  a  half 
elapsed  in  which  the  appellant  might  have  engrossed  the  state- 
ment as  settled  and  placed  it  on  file  with  the  Clerk  of  the 
Court.  During  the  time  the  plaintiff's  loyalty  stood  chal- 
lenged the  cause  was  suspended  (Laws  1868,  page  566) ;  but 
after  his  affidavit  was  filed  the  appellant  still  remained  inac- 
tive, with  the  statement  and  amendments  which  were  allowed 
in  his  handsy  and  there  they  remained  until  the  motion  to  dis- 
miss his  application  for  a  new  trial  was  made,  and  it  appears 
that  even  then  the  ordered  engrossment  had  not  been  made. 
The  appellant's  excuse  for  this  omission  and  delay  is  that  at 
the  time  of  the  allowance  of  the  amendments  the  Judge  made 
a  memorandum  upon  the  margin  of  the  proposed  amendments, 
declaring  that  they  were  '^  subject  to  any  revision  which  may 
seem  proper,  on  hearing  of  counsel,  if  a  hearing  shall  be  de- 
sired." The  effect  of  this  declaration  was  not  to  suspend  the 
proceedings  to  an  indefinite  extent,  nor  to  give  to  either  of 
the  parties  an  unlimited  period  within  which  to  express  his 
desire  to  be  heard.  If  the  appellant  desired  a  revision  of  the 
amendments,  and  wished  to  be  heard  in  reference  thereto,  he 
should  have  moved  in  the  matter  with  due  diligence.  This, 
in  our  judgment,  he  did  not  do,  and  therefore  we  cannot  over- 
rule the  discretion  of  the  Court  in  the  premises. 

Judgment  and  order  affirmed. 


PETER  G.  PARTRIDGE  v.  CITY  AND  COXTirTT  OP 
SAN  FRANCISCO. 

%iLimaan  <m  AvmcATioir  ion  Naw  Tbiau— If  a  new  trial  on  the  groimd 
of  cRora  occurring  at  the  trial  le  asked  for,  the  atatement  ehonld  epeclfy 
the  particalar  errors  relied  on,  and  If  It  does  not  It  should  be  disregarded 
by  the  Court 

Act  oorsBNiNO  SrAraMsiiTa  fob  Nbw  Tbial. — The  Act  of  186S,  amending 
the  one  hundred  and  nlnetj-flfth  section  of  the  Practice  Act,  la  the  law 
gOTcmlng  the  preparatloo  of  statements  on  motion  for  new  triajl  sMida 
after  Its  passage. 


I 
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Appeal  firom  the  District  Court,  Fourth  Judicial  Pistiict, 
City  and  County  of  San  Francisca 

The  facts  are  stated  in  the  opinion  of  the  Oonrt. 

Brooks  &  Whitney,  for  Appellant 

Delos  Lake,  and  John  W.  DtvinelU,  for  Bespondent. 

By  the  Court,  Ehodbs,  J. 

This  is  one  of  the  class  of  cases  usually  called  the  City  Slip 
Cases.  The  complaint  contains  two  counts:  the  first  being 
for  money  had  and  received  by  the  defendant  to  and  for  the 
use  of  the  plaintiff;  and  the  second,  for  money  paid,  laid  out 
and  expended  by  the  plaintiff  for  the  defendant  Suit  was 
commenced  in  April,  1855,  and  was  brought  on  to  trial  in 
1863;  and  on  the  23d  of  June,  1863,  the  finding  of  the  Court 
for  the  defendant  was  filed,  and  on  the  2d  of  February,  1864^ 
judgment  was  entered  nunc  pro  tunc  as  of  the  27th  of  Febru- 
ary, 1863.  The  plaintiff  moved  for  a  new  trial,  and  the 
grounds  of  the  motion  were,  first,  "Errors  of  law  occurring 
on  the  trial  of  said  cause  and  excepted  to  by  the  said  plain- 
tiff;" and  second,  "That  the  said  decision  was  against  law.*^ 
The  motion  and  statement  were  filed  August  22d,  1863,  and 
the  .motion  being  denied,  the  plaintiff,  on  the  first  day  of 
October,  1863,  appealed  from  the  order  denying  the  new  trial 
and  from  the  judgment  .  . 

The  plaintiff  now  assigns  for  error  the  decision  of  the 
Court  refusing  to  permit  him  to  amend  his  complaint  It 
appears  from  the  papers  copied  into  the  transcript  that  the 
plaintiff,  upon  his  affidavit  filed  April  12,  1862,  moved  the 
Court  for  leave  to  amend  his  complaint,  and  that  the  motion 
was  detiied  May  81,  1862.  It  appears  also  from  the  statement 
on  the  motion  for  a  new  trial,  that  William  H.  Taylor  pur- 
chased the  lot,  that  the  deed  was  executed  to  him,  and  that 
hie  paid  the  purchase  money  which  is  sought  to  be  recovered 
back  by  the  plaintiff;  that  ^^on  the  10th  day  of  Maitsh,  1866, 
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William  H.  Taylor  assigaed  Mb  right  of  acticHi  to  plaintiff;" 
and  that)  on  the  testimony  being  closed,'  the  defendant's  ooun- 
sel  insisted  that  there. was  a  material  variance  between  the 
case  presented  by  the  pleadings  and  the  evidence,  the  com- 
plaint alleging  that  the  defendant  received  the  money  to  the 
ttse  of  the  plaintiff^  and  the  evidence  tending  to  prove  that  it 
was  received  to  the  nse  of' Taylor.  The  statement  proceeds: 
''The  plaintiff's  counsel  contended  that  the  variance  should 
be  disregarded,  or  that  he  should  be  allowed  to  amend.  The 
Court  ruled  that  it  could  not  entertain  a  moti<Hi  to  amend,  it 
appearing  that  the  plaintiff  had  moved  for 'leave  to  amend  in 
the  particular  named,  in  the  Twelfth  District  Court,  while 
said  action  was  pending  regularly  therein,  and  before  said 
action  was  transferred  to  this  Court,  and  that  said  motion  had 
been  denied  by  said  Twelfth  District  Court  The  Court  then 
took  the  case  under  advisement^  and  afterwards  rendered  the 
decision  that  the  said  variance  was  fatal,  and  therefore  directed 
a  finding  for  the  defendant,  to  which  decision  the  plaintiff  ex- 
cepted." This  is  all  that  is  contained  in  the  statement  respect- 
ing the  proposed  amendment 

The  counsel  for  the  defendant,  in  answer  to  the  error 
aasigned,  contends  that  the  plaintiff's  affidavit  and  notice  of 
motion  to  amend,  and  the  amended  complaint  proposed  to  be 
filed,  if  the  amendment  should  be  permitted,  must  be  disre- 
garded, because  they  are  not  included  in  the  statement  on 
motion  for  a  new  trial,  and  because  no  statement  on  appeal 
was  made  or  settled;  that  the  error  complained  of  was  not 
excepted  to;  and  that  the  statement  does  not  specify  the  par- 
ticular errors  upon  which  the  plaintiff  intended  to  rely.  These 
objections  are  fatal  to  the  plaintiff's  position.  The  first  and 
second  objections  are  apparent  upon  an  inspection  of  the 
record  in  this  Court  The  third  objection  depends  upon  seo- 
tion  one '  hundred  and  ninety-five  of  the  Practice  Act  as 
amended  in  1863,  and  which  took  effect  July  1,  1863.  That 
section  provides,  among  other  things,  that  ^^when  the  notice 
designates  as  the  ground  of  the  motion,  errors  in  law  accruing 
[occurring]  at  the  trial  and  excepted  to  by  the  moving  party, 
You  xzviL^ar 


418 ,  EuAS  V.  Vjesduqo.  [Sup.  Ct 

Points  Decided. 

the  statement  shall  specify  the  particular  errors  upon  which 
the  party  will  rely.  If  no  such  specification  shall  be  made, 
the  statement  shall  be  disregarded."  The  amended  section  of 
1863  repealed  by  necessary  implication  the  same  section  as 
amended  in  1861,  and  was  the  law  governing  the  preparaticm 
of  the  statement  on  motion  for  a  new  trial  in  this  cause;  and 
accordingly  it  became  the  duty  of  the  Court  below  to  disre- 
gard the  statement  on  accoimt  of  its  failure  to  comply  with 
the  requirements  of  the  section. 
Judgment  affirmed. 

Mr.  Justice  Sawyeb  and  Mr.  Justice  Shabteb^  having  been 
of  counsel^  did  not  sit  in  the  case. 


JACOB  ETJAS  V.  JULIO  VERDUGO,  MAMA  JESUS 
VEEDUGO,  HIS  Wipe,  FRANCISCO  P.  RAMIREZ, 
AND  FERNANDO  SEPULVEDA,  et  ob. 

■▼iDBNCB  coirrRADiCTXivo  Admissionb  IV  Plbadings. — ^If  (he  eomplaint  In 
an  action  against  husband  and  wife  to  foreclose  a  mortgage  exeented  bf  tike 
husband  alone,  avers  that  the  Inortgagor,  at  the  time  of  Its  ezecatlon,  owned 
the  lajkl  described  In  the  mortgage  as  a  tenant  In  common  with  another 
person,  each  owning  an  nndlylded  one  half,  and  the  defendants  in  their 
answers  admit  this  allegation,  but  set  up  as  an  afflrmatlye  defense  a  claim 
to  a  homestead,  evidence  to  show  a  parol  partition  prior  to  the  oxeeattea 
of  the  mortgage  Is  irrelevant 

pABOL  Paktition  OF  LAND. — A  parol  partition  of  land  owned  hy  tenants  la 
common,  could  be  made  in  California  before  the  adoption  of  the  common 
law;  but  the  agreement  for  snch  partition  shonld  be  satlafiaetorilj  prored, 
and  each  tenant  in  common  should  have  assigned  to  him  Mii  latsr  qpon  and 
possess  a  specific  part  of  the  land  In  severalty. 

HOMRSTBAO. — A  homestead  cannot  be  carved  out  of  land  iMid  iB  Jotet  tenancy  or 
by  tenancy  In  common. 

Dbckkb  in  FORiciiOnusB  SviT. — If  any  of  the  partlea  dMesdant  In  an  ac- 
tion to  foreclose  a  mortgage  claim  title  to  the  mortgaged  premises,  or  any 
portion  thereof,  adversely  to  the  title  mortgaged,  their  rights  under  such 
adverse  title  should  be  saved  in  the  decree. 

Appeal  from  the  District  Oourt^  First  Judicial  District^  Lofl 
Angeles  County. 

Bamirez  and  Sepulveda,  two  of  the  defendants,  answered, 
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setting  up  title  to  several  portions  of  the  land  claimed  to  be 
indnded  in  the  mortgage,  adversely  to  the  mortgagor. 

The  Court  decreed  the  sale  of  any  portion  of  the  southern 
half  of  the  Eancho  San  Rafael  whidi  might  remain  after  the 
assignment  of  a  homestead  of  the  value  of  five  thousand 
dollars. 

The  other  facts  are  stated  in  the  opinion  of  the  Oourt 

G.  F.  &  W.  H.  Sharp,  for  Appellant 

A  parol  partition  of  land  not  carried  into  effect  by  posses- 
flion  of  each  party  of  his  respective  share  according  to  the 
partition,  is  not  vaJid  and  binding  on  the  parties.  (Jackson  v. 
Hardee,  4  Johns.  202 ;  Jackson  v.  Duncan,  14  Johns.  224,  and 
cases  cited  in  note  a.) 

Exclusive  possession  of  one  tenant  in  common  of  a  particu- 
lar part,  accompanied  bj  a  denial  of  his  co-tenant's  right  of 
possession  in  the  part  thus  occupied,  may  grow  into  a  legal 
presumption  of  partition  having  been  made.  (Lloyd  v.  Oor- 
don,  2  Har.  &  McH.  254.) 

ISo  parol  partition  is  effectual  unless  accompanied  by  deeds 
from  one  co-tenant  to  the  other,  inasmuch  as  the  Statute  of 
Frauds  applies  to  such  cases.  (Porter  v.  Hill,  9  Mass.  84; 
Porter  v.  Perkins,  6  Mass.  232;  Snively  v.  Luce,  1  Watts,  69; 
Oratz  V.  Oratz,  4  RawL  411.) 

Volney  E.  Howard,  for  Respondents. 

There  is  a  sufficient  part  performance  shotvn  in  this  case  to 
take  the  division  out  of  the  Statute  of  Frauds  in  equity. 
Julio  settled,  built  on  and  improved  his  part  His  sister  set- 
tled and  occupied  her  part  of  the  land.  Ifeither  party,  and 
especially  Catarina,  could  refuse  to  execute  the  agreement 
'without  a  fraud  ux>on  the  other.  The  principle  applies  to  a 
parol  purchase  under  the  Spanish  law.  (Tohler  v.  Polsom,  1 
Cal.  207.) 

Taking  possession  is  such  part  performance.  (Arguello  v. 
"Edvnger,  10  CaL  168.) 
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The  fact  that  the  cattle  ran  from  one  part  to  the  other,  does 
not  affect  the  question  of  possession,  especially  when  it  Ib 
shown  that  Julio  built  houses  and  planted  vineyards  according 
to  the  division,  and  has  resided  on  his  part  for  about  twen^ 
years. 

The  position  that  there  can  be  no  homestead  in  land  held  in  a 
tenancy  in  common,  or  joint  tenancy,  is  an  unfounded 
assumption,  and  all  our  decisions  on  that  subject  go  on  that 
ground.     (Wolf  v.  Pleischacker,  6  CaL  244.) 

It  is  perfectly  easy  to  ascertain  the  respective  parts  of  each 
tenant.  It  is  capable  of  mathematical  ascertainment  and  cer- 
tainty. It  is  a  direct  and  palpable  violation  of  the  statutej^ 
which  declares  ^^the  homestead,  consisting  of  a  quantity  of 
land,  together  with  the  dwelling  house  thereon  and  its  appur- 
tenances, not  exceeding  in  value  the  sum  of  five  thousand 
dollars,  to  be  selected  by  the  owner  thereof,^'  etc.  There  can 
be  no  doubt  as  to  what  tract  is  intended.  And  if  two  or 
more  tenants  in  common  had  built  different  dwelling  houses 
on  the  same  tract,  «  Court,  on  division,  would  assign  to  each 
his  improvements,  with  an  equitable  division  of  the  quali^ 
and  quantity.  If  the  land  had  to  be  sold  to  effect  a  division, 
the  proceeds  could  be  divided  with  equal  facility.  (Brookfietd 
V.  Williams,  1  Green's  Ch.  R  341 ;  Thompson  ▼•  Bardman,  • 
J.  Ch.  R  486;  Wood's  Digest,  202.) 

By  the  Court,  Sawtxb,  J« 

This  is  an  action  to  foreclose  a  mortgage  executed  by  Julio 
Yerdugo  on  the  second  day  of  January,  1861,  upon  the  land 
described  in  the  complaint  A  portion  of  the  lands  were 
known  as  the  ^^  Rancho  of  San  Rafael''  The  principal  ques- 
tion in  the  case  is,  as  to  whether  the  defendants,  Verdugo  and 
wife,  are  entitled  to  have  a  homestead  reserved  from  the 
iperation  of  t^^  mortgage  and  decree.  The  case  was  tried  by 
thQ  Court  without  a  jury,  and  the  fourth  and  fifth  findings  are 
as  follows: 

^^4.  ThQ  Court  also  finds  that^  at  the  time  of  the  eKeontian 
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ixf  siid  mcfftgtLgby  the  sootliem  portion  of  the  Bancho  of  San 
Kafael  wbb  the  residence  and  homestead  of  said  Julio  Verdugo 
and  wife  and  family;  that  said  Rancho  of  San  Rafael  was 
acquired  fay  Julio  Verdugo  and  his  sister  Oatarina  by  inherit- 
ance from  their  father,  and  that  there  was  a  parol  division  of 
said  Ranoho  of  San  Rafael  between  said  Julio  and  Oatarina 
before  the  acquisition  of  California  by  the  Government  of  the 
United  States,  followed  by  immediate  possession  of  their 
respectiTe  portions,  and  continued  for  a  long  series  of  years 
anterior  to  the  execution  of  the  mortgage,  and  for  more  than 
ten  years  previous  to  the  change  of  Governments.  That  by 
said  division  Oatarina  received  and  possessed  the  upper  or 
northern  half  of  the  rancho,  and  Julio  the  southern  or  lower 
half.  That  said  Oatarina  resided  on  and  held  the  northern 
half  containing  the  old  family  residoice.  That  Julio  moved 
to,  and  built  on  and  resided,  with  his  wife  and  family,  on  the 
southern  half,  where  he  resided  with  his  family  at  the  time  of 
ttie  execution  of  the  mortgage,  and  which  was  the  homestead 
of  himself  and  wife  at  the  time,  under  the  Act  of  the  L^sla- 
ture  of  1861 ;  and  that  the  same  was  duly  recorded  as  their 
homestead  on  the  13th  day  of  April,  1861,  in  compliance  with 
the  Act  of  April  28,  I860.'' 

^^5.  That  there  was  a  division  of  the  whole  mortgaged 
property  between  Julio  and  Oatarina  in  1861 ;  but  that,  as  to 
that  poidon  of  the  property,  to  wit,  the  Rancho  of  San  Rafael, 
acquired  by  inheritance,  it  was  merely  a  confirmation  of  the 
ancient  veAal  division.*' 

Upon  these  findings  the  Oourt  decreed,  that  a  homestead  of 
the  value  of  five  thousand  dollars  should  be  selected  and  set 
apart  Plaintiff  moved  for  a  new  trial,  which  was  denied,  and 
the  appeal  is  from  the  order  denying  the  motion. 

After  setting  out  the  note  and  mortgage,  the  plaintiff,  in  his 
complaint^  avers,  /'that  at  the  time  of  the  execution,  delivery 
and  record,  as  aforesaid,  of  the  said  mortgage,  the  said  mort- 
gagor, Julio  Verdugo,  was  the  owner,  in  the  tract  described 
in  said  mortgage,  as  tenant  in  common  with  Oatarina  Verdugo 
— the  said  Julio  and  said  Oatarina  each  owning  one  undivided 
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one  half;  that  after  the  exeoatioiiy  delivery  and  recording^  as 
aforeeaid,  of  the  said  mortgage,  the  said  Julio  Verdugo  and 
Catarina  Verdugo,  on  the  13th  day  of  April,  1861,  by  deed  of 
that  date  partitioned  and  divided  said  tract  of  land  in  the  mort- 
gage described  between  them.^'  These  all^ations  are  not  in 
any  manner  denied,  or  put  in  issue  in  any  of  the  answers  in  the 
case.  On  the  contrary  they  are  in  express  terms  substantially 
admitted.  Defendant  Julio  Verdugo,  in  his  answer  avers, 
^'  that  said  defendant  and  his  wife,  being  the  owners  of  oob 
half  of  premises  in  complaint  described,  recorded  their  decla- 
ration setting  apart  a  certain  portion  including  the  dwelling 
house  as  their  homestead,"  and  the  wife,  Maria  Jesus  Verdugo, 
in  her  answer,  alleges  ^'that  her  husband,  Julio  Verdugo, 
being  seized  in  fee  of  one  half  of  premises  as  set  out  in  said 
pretended  mortgage,  the  said  Julio  Verdugo  and  this  defend- 
ant, his  wife,  made  their  declaration  according  to  law,  setting 
apart  certain  portions,  including  their  dwelling  house,  of  said 
premises  as  their  homestead,"  etc  They-  do  not  here  aver  a 
seizin  in  severalty  of  any  particular  portion  of  the  land,  but  a 
seizin  of  one  half  of  the  whole,  a  very  remarkable  aU^ation 
in  view  of  the  averment  of  a  tenancy  in  common  in  the  comr 
plaint  and  a  failure  to  deny  that  allegation,  if  the  defendants 
intended  at  that  time  to  rely  upon  a  seizin  of  the  entirety  of  a 
specific  portion  in  severalty.  There  is  no  attempt  in  either 
answer  to  deny,  or  take  issue  upon  any  allegation  of  the  com- 
plaint The  defendants  set  up,  as  an  affirmative  defense,  a 
claim  to  a  homestead,  and  rely  upon  the  invalidity  of  the 
mortgage  to  the  extent  of  the  homestead  value^  on  the  ground 
that  it  was  not  executed  by  the  wife.  Upon  the  pleadings, 
the  tenancy  in  common  of  the  lands  covered  by  the  mortgage 
was  not  in  issue,  and  the  evidence  to  show  a  parol  partition 
was  irrelevant  to  the  issues,  and  contrary  to  the  facts 'as  they 
stood  admitted  by  the  pleadings.  But  independ^it  of  this, 
the  testimony  to  show  a  parol  partition  between  Julio  and 
Catarina  Verdugo  is  extremely  meagre,  vague  and  unsatisfac- 
tory. There  are  two  witnesses,  Julian  Ohavis  and  Fernando 
Sepulveda,  who  testify,  that,  "  for  two  years  before  the  change 
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of  Government  in  Oalifomia,  in  the  family  of  the  Verdngos 
the  northern  part  of  the  Baneho  of  San  Baf  ael  had  been  ree<^ 
nized  and  regarded  as  belonging  to  Oitaxina  Verdugo,  and  the 
southern  part  as  belonging  to  Julio  Verdugo,  and  that  the 
houses  and  gardens  and  other  private  property  and  peooliar 
improvements  of  eadi  were  on  such  respective  parts.''  Sepul- 
veda  also  testifies,  that  since  1843,  ^  there  has  been  a  recognized 
parol  division  between  Gatarina  Verdugo  and  Julio  Verdugo, 
by  which  Catarina  retained  the  old  homestead  of  the  family, 
and  the  upper,  or  northern  half  of  the  rancho,  on  which  she  has 
resided  since  1833.  That  Julio  to<^  possession  of  the  lower,  or 
southern  half  of  the  rancho,  and  has,  to  the  knowledge  of  the 
witness,  resided  on  the  same  since  1843,  when  he  had  houses 
built  by  himself,  a  vineyard  and  cultivated  fields.  That  he  has. 
heard  both  Catarina  and  Julio  state  that  the  ranch  was  divided 
and  occupied  as  above  stated  since  1843 ;  and  that  the  division 
was  always  so  Teeogxnzed.  in  the  family.''  And  on  cross  esami* 
nation  it  was  stated  ^^  that  Julio  Veniugo,  the  defendant,  had 
always  exercised  care  and  control  for  his  sister  Catarina,  over 
Ihe  northern  part  of  the  rancho  as  well  as  the  southern — they 
both  having  cattle,  which  ranged  on  the  whole  rancho,  and  were 
all  cared  for  by  Julio  Verdugo  in  the  same  maimer,  and  no 
difference  was  m^e  in  the  rodeo  limits." 

This  is  all  the  testimony  to  show  a  valid  parol  partition, 
and  it  may  all  be  true  in  the  general  sense  stated  by  the  wit- 
nesses, and  yet  there  be  no  parol  partition  known  to  the  law 
with  an  intent  to  accomplish  a  division  of  the  land,  by  which 
each  should  hold  title  to  a  specific  part  in  several^.  The 
witnesses  gave  their  general  conclusions,  without  attempting 
to  state  any  specific  agreement  or  contract  between  the  par- 
ties. If  there  was  any  definite  agreement  between  Julio  and 
Catarina,  it  does  not  appear  in  the  record,  and  we  know 
nothing  of  its  terms.  Whether  it  was  for  the  purpose  of 
temporary  occupation,  or  with  a  view  to  severing  their  ten- 
ancy in  common  and  vesting  the  title  in  severalty  to  a  portion 
in  each,  does  not  appear.  They  lived,  it  is  true,  in  separate 
houses,  on  different  portions  of  the  land,  and  cultivated  sepa- 
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pat»  fields,  but  the  other  portions  of  the  rancho  appear  to 
have  been  occupied  in  common  by  their  cattle,  all  of  which 
were  under  the  control  of  Julio.  Such  occupation  is  very 
general  among  tenants  in  common  in  this  State,  in  which  a 
very  large  portion  of  the  valuable  lands  are  held  as  tenancies  in 
ocHumon. 

The  testimony  of  the  defendants  as  to  the  parol  partition  is 
of  the  most  unreliable  character.  On  the  other  hand,  all  the 
documentary  evidence  in  the  record  shows  that  the  parties 
themselvee  did  not  suppose  they  held  specific  portions  of  the 
randio  in  question  in  severalty.  The  defendant,  Julio,  de- 
scribes the  entire  rancho  in  his  mortgage — not  the  southern 
half  merely.  So,  also,  the  petition  in  the  record  to  the  Land 
Commissioners  for  confirmation  of  the  grant  is  presented  in  the 
names  of  Julio  and  Catarina  jointly,  and  the  title  is  confirmed 
to  them  according  to  their  petition  as  coparceners.  So  also  in 
the  deed  of  partition  executed  between  them  since  the  execution 
of  the  mortgage  in  question,  there  is  no  recital  of,  or  reference 
to  any  prior  partition,  but  on  the  contrary  the  deed  recites: 
**  That  whereas,  the  said  Oatarina  Verdugo,  and  Julio  Verdugo 
do  have  and  hold,  and  are  seized  in  common  and  as  tenants  in 
common  in  equal  parts  of  those  certain  tracts  or  parcels  of 
land,'*  etc,  describing  two  tracts,  one  being  the  "Rancho  of 
San  Rafael.'*  ♦♦♦♦<*  ^^ j^  whereas,  both  of  said 
tracts  of  land  adjoin  and  are  connected  one  with  the  other ;  now, 
therefore,  it  is  covenanted,  granted,  concluded  and  agreed  by 
and  between  the  said  Oatarina  Verdugo  and  Julio  Verdugo 
•  »  «  «  ^^i  n  partition  of  said  lands  seized  by  them  in 
common  be  made  in  the  manner  and  form  following,'*  etc.  In 
view  of  these  facts,  and  the  facts  that  stand  admitted  by  the 
pleadings,  it  is  manifest  that  the  evidence  is  inriufficient  to  sup- 
port the  findings.    , 

At  the  time  the  pleadings  were  filed,  it  is  evident,  that  the 
defendants  did  not  rely  upon  a  parol  partition,  for  their  answers 
are  not  framed  upon  any  such  theory. 

That  a  valid  parol  partition  might  have  been  made  undei 
the  law  which  prevailed  in  California  before  the  adoption  of 
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Ibe  oommon  law,  -we  Iiave  already  held  in  Long  v.  Dollarhide, 
24  CaL  222.  But  agreements  in  relation  to  land  resting  in 
parol  ought  to  be  very  satiaf  actorily  proved* 

Respondents  insist^  that  the  decisions  to  the  effect  that  a 
homestead  cannot  be  carved  out  of  land  held  in  joint  tenancyi 
or  by  t6nan<7  in  oommon,  are  erroneous  and  ought  to  be  over- 
ruled. It  is  now  too  late  to  re-investage  the  reasons  upon 
which  those  decisions  are  based.  The  first  of  the  series,  Wolf 
V.  FleischacJcer,  5  Cal.  244,  was  made  nine  years  ago.  The 
decision  was  affirmed  in  Reynolds  v.  Pixley,  6  Cal.  167 ;  CUblin 
V.  Jordan,  6  Cal.  417 ;  and  Kelleisberger  v.  Kopp,  6  Cal.  565 ; 
and  since  that  time  iJlie  construction  of  the  statute  upon  the 
point  involved  has  been  regarded  as  settled.  The  parties  in 
this  case  may  have  relied  upon  those  decisions  in  dispensing 
with  the  signature  of  the  wife  to  the  mortgage. 

The  rights  of  Bamirez  and  Sepulveda,  held  adversely  to  the 
title  mortgage,  should  have  been  saved  in  the  decree.  (San 
Francisco  v.  Lawton,  18  CaL  478.) 

The  order  denying  a  new  trial  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


JOHN  AGNEW  v.  STEAMER  CONTRA  COSTA. 

IiUBiLiTT  ov  Btbamboat  AS  A  CoMMoif  Gaxbxvl — In  fto  ftctloii  agaisflt  ft 
tteamboat,  aa  a  common  carrier,  for  the  loas  of  a  horse  by  the  ezploaion  of 
the  boiler,  alleged  by  the  plaintiff  to  have  been  caneed  by  racing  with  a 
rlyal  steamer,  evidence  on  the  part  of  the  defense  to  show  the  good  condi- 
tion of  the  boiler  Is  Irrelerant,  both  on  the  qnestlon  of  liability  and  of 
damages. 

Sams. — In  snch  case,  eTldenee  on  the  part  of  the  defense  that  the  engine 
and  boilers  were  strong,  and  that  extraordinary  care  was  nsed  by  the  officers 
and  crew  of  the  steamer  In  their  management  while  racing,  Is  also  Irreleyant 

Lkabilitt  of  common  Caxbibb. — ^The  presumption  of  the  law  Is  against  a 
common  carrier,  except  It  be  made  to  appear  that  the  Injury  complained  of 
eonld  BOt  hare  happened  by  the  Intervention  of  human  means, 

Appbal  from  the  iPiatirict  Court,  Fourth  Judicial  District, 
CSty  and  County  of  San  Francisca 
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Plaintiff  offered  no  evidence  upon  the  condition  of  the 
boilers. 

Plaintiff  recovered  judgment  in  the  Court  below  for  the 
value  of  the  horse  and  interest  on  the  amount,  and  defendant 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

E.  W.  F.  Sloan,  for  Appellant. 

It  is  a  general  rule  of  law  that  interest  is  not  recoverable 
on  unliquidated  demands.  (Sedgw.  377;  Holmes  v.  Rankin, 
17  Barb.  S.  C.  454.)  It  was  said  by  Mr.  Justice  Washingtcm, 
in  Gilpin  v.  Consequa,  Peters'  0.  C.  R.  96,  that  "  as  to  interest 
this  is  a  question  generally  in  the  discretion  of  the  jury.  But 
it  is  not  agreeable  to  legal  principles  to  allow  interest  on 
unliquidated  and  contested  claims,  sounding  in  damages.*' 

An  exception  to  that  rule  has  been  allowed  in  a  case  where 
there  was  proof  of  n^ligence  and  improper  conduct. 

It  was  said  by  the  Supreme  Court  of  New  York,  in  Wat- 
kinson  v.  Lawton,  8  J.  R.  217:  "The  question  of  interest 
depends  upon  circumstances.  The  jury  may  give  interest,  by 
way  of  damages,  in  cases  in  which  the  conduct  of  iJie  master 
was  improper.  But  here  no  bad  conduct  is  to  be  attributed 
to  him,  and  interest  is  not,  in  every  case,  and  of  course,  recov- 
erable, because  the  amount  of  the  loss  is  unliquidated,  and 
sounds  in  damages  to  be  assessed  by  the  jury." 

That  being  the  rule,  it  would  seem  to  follow  that  the  Court 
below  erred  in  excluding  the  proof  offered  by  the  defendant 
for  the  purpose  of  showing  that  the  case  did  not  fall  within 
the  exception. 

TFm.  H.  L.  Barnes,  for  Respondent. 

The  deposition  of  Cbffee  was  incompetent  and  irrelevmni. 

In  actions  against  a  common  carrier  to  recover  damages  for 
the  non-delivery  of  goods  intrusted  to  him,  the  measure  of 
damages  is  the  value  of  the  goods  at  the  place  of  destination, 
with  interest  from  the  day  when  they  should  have  been  deliv- 
ered.    (Sedg.  on  Meas.  of  Dam.,  364,  and  oases  eited.) 
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In  such  an  action/  the  defendant  might  prove  a  part  per- 
formance of  his  contract,  a  late  delivery,  or  a  delivery  in  a 
damaged  condition,  of  the  goods,  so  as  to  reduce,  the  amount 
of  damages  to  which  the  rule  would  otherwise  subject  him; 
because  the  action  has  only  one  object,  viz:  to  place  the  par- 
ties in  the  'same  situation  in  which  they  would  have  been  if 
the  contract  had  been  fulfilled,  and  so  limit  the  recovery  to 
the  actual  loss  sustained.  (Story  on  Bailments,  §  582,  a,  and 
cases  cited.) 

In  the  present  case  there  was  a  total  destruction  of  the 
property  intrusted  to  the  carrier,  and  no  matter  what  the 
condition  of  the  boiler  of  the  defendant  was,  the  indemnity 
to  which  the  plaintiff  was  entitled  for  the  loss  of  his  prop- 
erty could  not  thereby  be  reduced  or  changed.  The  deposi- 
tion was,  therefore,  incompetent  as  evidence  in  mitigation  of 
damages. 

The  defendant's  counsel  seemed  to  be  laboring  under  an 
impression*  that  the  responsibilities  of  carriers  of  goods  for 
hire  and  of  carriers  of  passengers  for  hire  were  identical,  and 
that  what  would  excuse  the  carrier  of  passengers  would 
also  exonerate  the  carrier  of  goods.  The  distinction  between 
them  in  this  respect  is  manifest  In  the  case  of  the  pas- 
senger carrier,  it  might  be  proper  to  permit  him  to  show, 
affirmatively,  facts  which  would  authorize  the  conclusion  that 
the  utmost  care,  diligence,  and  pruden.ce  were  exercised; 
because  the  conmion  carrier  of  passengers  is  not  in  any  sense 
an  insurer,  but  is  answerable  only  for  injuries  to  passengers 
against  which  the  utmost  skill  and  prudence  could  not  guard. 
But  even  the  exercise  of  the  utmost  skill  and  prudence  has 
been  held  immaterial  in  an  action  against  a  common  carrier 
to  recover  damages  for  injuries  to  passengers,  and  he  has  been 
held  responsible  for  latent  defects  in  machinery,  or  the  struc- 
ture of  the  road,  whether  discoverable  by  the  exercise  of  the 
utmost  skill  and  care  on  the  part  of  the  defendants  or  not. 
{Hegema/n  v.  Western  R.  R.  Co.,  8  Kernan,  9.) 

But  the  liability  of  a  common  carrier  of  goods,  by  water, 
in  a  vessel  propelled  by  steam,  does  not  end  when  he  has 
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placed  on  board  good  and  sufficient  OTigines  and  boilers, 
capable  of  sustaining  twice  the  amouni  of  steam  suffident  to 
explode  thenu  Nor  when  he  has  secured  a  good  captain  and 
skilful  officers  and  agents  to  manage  his  machinery.  Except 
as  against  the  two  classes  of  accidents  of  which  we  have 
spoken,  he  is  the  absolute  insurer  of  the  goods  intrusted  to 
him — he  must  deliver  them  or  pay  for  them*  If  the  offer  in 
question  could  be  considered  an  offer  to  prove  any  fact,  or 
present  any  fact  upon  which  the  Court  could  pass  as  admis- 
sible or  otherwise — which  is  denied  —  such  facts  would  have 
been  utterly  unavailing  to  show  that  the  damage  in  question 
occurred  by  act  of  God,  or  was  one  towards  which  no  human 
agency  had  contributed.  It  is  the  most  ordinary  duty  of  a 
common  carrier  by  water,  in  steam  vessels,  to  supply  good 
boilers  and  competent  engineers.  Happily  for  life  and  limb 
they  are  generally  found  in  such  vessels.  But  their  presence 
caimot  prove  the  absence  of  human  agency  in  producing  a 
disaster  of  this  description,  nor  make  the  liability  «£  the  oar- 
rier  greater,  nor  diminish  it  a  hair. 


By  the  Court,  Shaftbb,  J. 

This  action  was  brought  to  recover  damages  for  the  loss  of 
a  stallion,  by  means  of  the  n^ligence  of  the  defendant  as  a 
common  carrier  between  the  cities  of  San  Francisco  and  Oak- 
land. 

The  plaintiff  introduced  evidence  tending  to  prove  that  <m 
the  3d  day  of  April,  1859,  he  embarked  ^e  stallion  on  the 
"  Contra  Costa,"  at  San  Francisco,  to  be  carried  for  him  to  Ae 
City  of  Oakland.  Thai  the  horse  was  put  by  the  captain  of 
the  boat  opposite  the  boiler  in  the  place  where  horses  were 
usually  stationed.  That  the  boiler  of  the  steamer  exploded  on 
the  passage,  and  that  the  horse  was  so  far  injured  by  the  explo- 
sion that  he  died  on  the  same  day.  That  the  Contra  Costa 
was  at  the  time  racing  with  a  rival  steamer  running  between 
the  same  termini;  that  there  was  betting  among  the  passen* 
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gen  of  the  Contra  Coeta,  which  betting  was  encouraged  by  the 
assurances  and  conduct  of  the  engineer. 

The  defendant  offered  in  evid^ice  the  deposition  of  Qeorge 
"W.  Coffee,  "for  the  purpose  solely  of  showing  the  condition 
of  the  boilers  of  the  steamer."  The  plaintiff  objected  to  the 
evidence  as  incompetent  and  irrelevant,  and  the  Court  sus- 
tained the  objection.  The  appellant  claims  that  this  ruling 
was  erroneous. 

Where  the  cause  of  the  damage  for  which  recompense  is 
sought  is  unconnected,  as  was  the  case  here,  with  the  conduct 
or  propensities  of  the  animal  undertaken  to  be  carried,  the  car- 
rier is  subjected  to  the  ordinary  responsibilities  connected  with 
his  vocation.  (Palmer  v.  The  Orand  Junction  RaxLvoay  Com- 
pony,  4  Mees.  and  Wels.  749;  Clarice  v.  The  Rochester  and 
Syracuse  Railroad  Cotnpam/,  14  N.  Y.  574.)  In  the  case  at 
bar,  the  boilers  were  either  sufficient  or  insufficient.  If  they 
were  insufficient,  proof  of  the  fact  could  have  been  of  no  ser- 
vice to  the  defendant,  of  course;  and  if  sufficient,  the  proper 
deduction  from  the  fact  would  be,  not  that  the  explosion 
resulted  from  the  act  of  God,  but  from  some  fault  in  the  man- 
agement— ^the  very  cause  to  which  it  was  attributed  in  the 
theory  of  the  plaintiff's  case.  The  defendant  was  an  insurer 
against  all  injury  not  resulting  from  the  act  of  Qod  or  the  pub- 
He  enemies,  or  from  the  conduct  of  the  animal ;  and  it  follows 
that  the  good  condition  of  the  boilors  had  as  little  to  do  with 
the  question  of  lialnlity  and  with  the  question  of  damages 
also,  as  the  condition  of  the  rudder  or  the  general  staunchness 
of  the  ship,  the  misconduct  charged  being  assumed  or  given. 

Upon  the  exdusioa  of  Coffee's  deposition,  the  defendant 
offered  to  prove  "that  all  skill  and  eare  and  prudence  were 
used,  as  far  as  human  foresight  would  go,  and-  that  defendant 
did  in  fact  provide  and  have  on  board  a  good  and  sufficient 
esngine  and  boilers,  capable  of  sustainining  a  pressure  of  steam 
twice  the  amount  that  was  in  the  boiler  at  the  time  of  the 
explosion,  and  ^t  the  master,  engineer,  crew  and  defendant 
so  conducted  themselves  that  the  explosion  occurred  by  inevit- 
able accident  or  unknown  causes,  and  against  which  precau- 
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tiom  and  skill  oould  not  gaard.'^  On  objection  taken  by  the 
plaintiff  this  evidence  "was  also  excluded. 

As  between  Oourt  and  counsel^  the  offer  lacks  the  simplicity 
and  directness  called  for  by  the  occasion. 

It  is  complicated  and  somewhat  confused.  The  plaintiff's 
case  imputed  the  explosion  to  the  racing  and  its  incidents,  and 
proof  was  introduced  of  that  misconduct  by  him,  as  we  must 
intend,  not  so  much  for  the  purpose  of  proving  the  liability 
(Boyce  v.  TAc  California  Stage  Company,  25  Cal.  460,)  as  for 
the  purpose  of  enhancing  the  damages  by  interest  on  the  value 
of  the  animaL  (Waikinson  v.  Laughton,  8  Johns.  B.  217.) 
If  tJxe  defendant  proposed  to  meet  the  case  in  this  aspect  of  it, 
the  offer  should  have  been  to  disprove  the  particular  miscon- 
duct imputed.  But  the  offer,  as  made,  does  not  necessarily 
impart  anything  more  than  an  offer  to  prove  that  a  reckless 
act  was  carefully  performed. 

But  there  is  another  aspect  under  which  the  question  may 
be  presented.  Let  it  be  assumed  that  the  purpose  was  to 
prove  as  a  proposition  of  defense  that  explosion  resulted  from 
the  vis  major,  and  that  the  proof  of  the  strength  of  the  boilers 
and  of  extraordinary  care,  on  the  part  of  officers  and  crew,  was 
offered  for  the  purpose  of  supplying  grounds  of  presumption. 
The  answer  is  that  there  is  no  logical  connection  between  the 
strength  of  the  boilers  and  extraordinary  care  in  the  manage- 
ment on  the  one  hand,  and  via  major  propounded  on  the  other 
— as  little  indeed  as  there  is  between  the  same  facts  and  the 
conclusion  that  the  explosion  was  caused,  or  that  the  horse 
was  killed  by  public  enemies.  (Boyce  v.  California  Stage  Co.) 
Proof  that  the  boilers  were  sufficiently  strong  would  establish 
merely  that  the  horse  was  not  killed  by  reason  of  their  weak- 
ness. Proof  that  extraordinary  care  was  used,  would  prove 
simply  that  the  explosion  occurred  in  spite  of  it,  but  it  would 
throw  no  light  upon  the  question  of  whether  it  did  or  did  not 
result  ado  Dei.  Between  the  point  at  which  extraordinary 
care  on  the  point  of  a  bailee  may  be  said  to  terminate,  and  the 
point  at  which  "superior  force"  may  be  said  to  begin,  there 
is  a  widA  space  for  the  interposition  of  other  agencies,  and  the 
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kw  presumes  against  a  carrier  in  every  case,  except  it  be  made 
to  appear  that  the  injury  complainted  of  could  not  have  hap- 
pened by  the  intervention  of  human  means.  {Forward  v.  Pit- 
iard,  1  T.  E.  27.) 

Other  errorB  are  assigned,  bat  none  that  require  particular 
notice. 

Judgment  affirmed. 

By  the  Court,  Shavtxzi^  J.,  on  petition  for  rehearing. 

Petition  for  rehearing.  The  rehearing  is  asked  for  on  the 
ground  that  ^^the  attention  of  the  Court  has  been  by  some 
means  diverted  from  the  only  point  presented  for  considera- 
tion in  appellant's  brief  to  wit:  the  charge  of  the  Court 
"  that  interest  can  be  allowed  against  a  common  carrier  only 
when  it  shall  appear  that  there  was  fraud  or  gross  miscon- 
duct in  carrying  the  property  or  in  the  transaction.^'  The 
brief  referred  to  "  invites  the  attention  of  the  Court  to  the 
errors  numbered  four,  five,  six,  and  twelve,"  in  the  transcript 
Number  four  is  as  follows:  "Error  of  the  Court  in  refusing 
to  allow  the  defendant  to  read  in  evidence  the  deposition  of 
George  W.  Coffee,  and  refusing  to  allow  defendant  to  show 
the  good  condition  of  their  boilers  and  steam  engine  in  miti- 
gation of  damages."  Both  of  these  questions  are  considered 
in  the  opinion,  and  both,  on  reasons  giyen^  were  decided 
against  the  appellant,  on  the  ground  that  the  evidence  offered 
was  not  admissible  to  mitigate  the  damages,  nor  for  any  pur- 
pose. ITumber  five,  to  which  our  attention  was  also  sp^ially 
solicited^  is  as  follows:  "Error  in  the  Court  in  refusing  to 
tUow  the  defendant  to  prove  by  competent  witnesses  that  all 
possible  skill,  care  and  prudence  was  used  on  the  part  of  the 
agents  and  servants  of  the  defendants."  That  question  is  also 
discussed  in  the  opinion  and  determined  against  the  appellant. 
It  will  be  observed  that  the  assignment  does  not  bring  the 
error  alleged  into  relation  with  the  point  of  damages ;  but  we, 
nevertheless,  after  disposing  of  the  error  as  related  to  the  point 
of  the  defendant's  liability,  passed  upon  it  as  it  stood  con- 
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nected  with  the  question  of  damages,  as  is  apparent  on  the 
face  of  the  (pinion. 

Number  six  is  as  follows:  **  Error  of  the  Conrt  in  refusing 
to  allow  defendant  to  prove  that  the  boilers  of  defendant  were 
capable  of  sustaining  twice  the  amount  of  steam  contained 
therein  at  the  time  of  the  alleged  explosion,  and  that  the 
engineer,  master  and  crew  of  defendant  were  entirely  without 
fault  or  negligence."  This  point,  also,  is  not  brought  expresslj 
into  relations  with  the  question  of  damages,  but  the  *^  means '' 
by  which  we  were  induced  idly  to  discuss  and  idly  to  pass  upon 
it,  though  forgotten  by  counsel,  have  now  beoome  apparent. 

As  to  the  chprge  of  the  Court  upon  the  subject  of  allowing 
interest  by  way  of  damages,  we  did  not  discuss  it,  for  two 
reasons,  one  of  which  was  that  its  correctness  was  indisputable, 
and  the  other  was  that  its  correctness  was  not  disputed  by 
counsel;  and,  as  already  stated,  we  held,  on  discussion,  that 
the  general  evidence  which  the  defendant  offered  of  "care," 
and  "  extraordinary  care,"  and  "  of  all  possible  care,"  and  to 
the  effect  that  the  "  boilers  were  in  good  condition,"  eta,  was 
inadmissible,  for  the  reason  that  the  defendant  did  not  under- 
take to  controvert  the  specific  fact  of  racing  with  a  rival  boat 
for  the  purpose  of  winning  bets  encoTiraged  by  the  engineer  — 
holding  that  the  theory  of  mitigation  upon  which  the  rejected 
evidence  was  offered  amounted  to  this — that  if  it  coidd  be 
shown  that  the  luxury  and  recklessness  of  racing  was  indulged 
in  with  "good  bcwilers,"  strained  to  bursting  with  "extraordi- 
nary care,"  that  then,  and  in  that  event,  the  defendant  should 
be  let  off  from  paying  interest  on  the  value  of  the  stud,  by 
way  of  damages.  On  these  grounds  we  consider  that,  aa  mat- 
ter of  fact,  no  question  was  discussed  in  the  opinion  except 
such  as  our  attention  was  specially  called  to  by  counsel,  and 
that  the  question  which  counsel  conceives  was  entirely  ovei^ 
looked,  was,  on  the  contrary,  entirely  exhausted* 

Petition  for  rehearing  denied. 

Mr.  Justice  Oubbby  expressed  no  opinioiu 
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T.  L.  BUOKOUT  v.  FRANCIS  P.  SWIFT,  MARGARET 
SWIFT,  AKD  JOHN  LOWELL. 

iMun  or  Fact  saibbd  bt  Ajts  was.— Where  there  are  no  llndlnse  of  teet 
In  an  action  tried  by  the  Court,  all  the  Iseues  of  fact  raised  by  the  anewer 
are  deemed  to  have  been  found  In  fayor  of  the  party  who  recovere  Judgment 

RiMOTAL  or  A  Housv  VROU  THB  Frjobhold. — The  MTeranc^  and  removal 
of  a  houee  from  the  freehold  changes  the  character  of  the  honse  from  real 
to  personal  property,*  whether  the  severance  Is  by  the  act  of  Ood  or  of  man. 

ICoBTOAGBE's  RIGHT  TO  AN  iNJUNCTioK. —  The  mortgagee  of  a  tot  on  which 
a  boose  is  standing,  cannot  enjoin  the  mortgagor  or  his  assigns  fW>m  ro> 
moving  the  house  from  the  lot,  except  upon  proof  that  the  lot  without  the 
house  will  be  an  Inadequate  security  for  the  mortgage  debt. 

Same. — ^The  severance  and  removal  of  a  house  from  land  covered  by  a 
mortgage  withdraws  the  house  from  the  operation  of  the  mortgage  Hen; 
and  after  the  removal  the  mortgagor  or  his  assignee  has  a  right  to  sell 
the  house,  and  the  purchaser  may  convert  it  to  his  own  use. 

Appeal  from  the  District  Court,  Sixth  Jndicial  Difltriot^ 
City  and  County  of  Sacramento. 

The  facts  are  stated  in  the  opinion  of  the  Court 

George  Cadtudader,  for  Appellant 

The  Court  erred  in  dismissing  plaintiflf^s  bill  as  to  respon- 
dent, Lowell.  The  refusal  of  the  injunction,  however,  made 
it  impossible  for  the  Court;  in  accordance  with  its  ruling  on 
the  motion  for  an  injunction,  to  do  otherwise  than  dismiss  the 
bill  as  to  the  respondent  Lowell. 

We,  however,  contend  that  it  was  a  gross  act  of  spoliation 
on  the  part  of  Swift  and  Lowell,  the  one  to  sell  and  the  other 
to  buy  die  house  as  it  stood  in  the  street 

We  cite  generally  the  following  authorities  to  show  that 
in  no  event  could  tlie  Court  below  have  been  right:  "Things 
personal  in  their  nature,  but  fitted  and  prepared  to  be  used 
with  real  estate,  and  essential  to  its  beneficial  enjoyment,  pass 
with  the  realty.''  (1  Hilliard  on  Real  Property,  p.  26.)  And 
pass  by  mortgage  without  being  specially  named.  (lb.  28.) 
A  grant  of  land  carries  houses  with  it  (2  Washbume  on 
Real  Property,  p.  625.) 

Vol.  XXVII.— 28 
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E.  B,  Crocker,  for  Eespondent. 
By  the  Court,  Shaftee,  J. 

On  the  4th  of  October,  1861,  Francis  P.  Swift  and  his 
wife,  for  the  purpose  of  securing  the  payment  of  a  promis- 
sory note  made  and  delivered  by  him  to  the  plaintiff,  mortr 
gaged  a  lot  in  the  City  of  Sacramento,  on  which  stood  a 
dwelling  house  occupied  by  Swift  and  his  family,  and  in 
which  they  continued  to  live  until  the  great  flood  of  1862, 
when  the  house  was  carried,  by  the  rush  of  water,  into  the 
street  a  short  distance  from  the  mortgaged  lot,  where  it  stood 
when  this  action  was  brought  A  short  time  before  the  com- 
mencement of  the  action,  Swift  made  a  contract  with  the 
defendant,  Lowell,  to  sell  him  the  house,  and  Lowell  was* 
about  to  remove  it,  when  the  plaintiflF  brought  this  action  to 
foreclose  the  mortgage  and  to  restrain  the  removal.  It  was 
alleged  in  the  complaint  that  the  house,  at  the  date  of  the 
mortgage,  was  aflSxed  to  and  formed  a  part  of  the  realty,  and 
that  it  was  chiefly  valuable  to  be  used  in  connection  there- 
with; and  that  Lowell  bought  with  full  notice  of  all  the 
facts,  and  that  he  was  destitute  of  property.  The  plaintiff 
obtained  upon  his  complaint,  from  the  County  Judge,  an 
order  restraining  the  defendants  from  selling,  taking  away,  or 
injuring  the  house.  The  order  was  thereafter  dissolved,  and 
an  injimction  refused  by  the  District  Court,  upon  the  com- 
plaint alone. 

Thereupon,  Lowell  answered,  and,  at  the  trial  of  the  cause, 
the  Court  rendered  a  judgment  against  the  defendant  Swift 
for  the  amount  due  on  the  note,  and  a  decree  for  the  fore- 
closure of  the  mortgage  and  for  the  sale  of  the  mortgaged 
property,  excepting  the  house,  and  as  to  that,  it  was  ordered 
and  adjudged  that  the  decree  should  not  affect  nor  authorize 
its  sale;  and  the  Court  dismissed  the  complaint  as  to  Lowell 
und  gave  judgment  in  his  favor.  The  appeal  is  from  the 
order  dissolving  iiie  restraining  order  and  refusing  to  grant  an 
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injunction,  and  from  that  part  of  the  decree  which  dismissed 
the  bill  aa  to  the  defendant  Lowell. 

There  is  a  document  in  the  record  headed  '^Statement  on 
Appeal.^'  Amongst  other  things,  it  contains  the  pleadings  in 
the  action,  an  agreement  that  certain  facts  detailed  were 
"  proved,**  and  a  medley  of  evidence  given  by  the  witnesses  of 
the  respective  parties.  On  this  appeal  we  can  make  no  refer- 
ence  to  the  evidence,  for  the  purpose  of  determining  whether 
the  judgment  is  right  or  wrong.  There  was  no  motion  for 
new  trial,  nor  are  there  any  questions  arising  upon  the  admis- 
sibility of  evidence.  There  are  no  findings  in  the  case,  and 
we  must  therefore  intend  that  all  the  issues  of  fact  raised  by 
.Lowell's  answer  were  found  in  his  favor;  that  is  to  say,  we 
must  intend  that  the  Court  found  that  the  lot,  without  the 
house  "was  sufficient  security  for  the  debt;"  that  the  defend- 
ant "  purchased  the  house  of  Swift  and  fully  paid  him  there- 
for," and  that  "  the  defendant  is  possessed  of  sufficient  means 
to  respond  in  damages  at  law."  There  are  other  issues  raised 
by  special  denials  in  the  answer,  but  the  denials  are  either  of 
immaterial  averments  or  involve  mere  conclusions  of  law.  It 
is  charged  in  the  complaint  that  the  house  was  standing  upon 
the  lot  when  the  mortgage  was  made  and  recorded  in  October, 
1861.  That  the  house  was  thereafter,  in  1862,  floated  by  the 
flood  from  off  the  land  into  an  adjacent  street  That  the  house 
was  the  one  which  Lowell  bought,  and  that  the  fact  of  their 
identity  was  known  to  Lowell  at  the  time  he  purchased.  All 
these  averments  must  be  taken  as  true,  for  none  of  them  are 
denied.  The  facts,  which  by  the  statement  were  "proved," 
may  be  laid  out  of  account  for  they  do  not  bear  upon  any 
question  which  we  shall  have  occasion  to  discuss. 

In  view  of  the  facts  admitted  by  the  pleadings,  it  cannot 
be  doubted  that  the  house  was  ori^ally  real  estate,  and  was 
affected,  as  such,  by  the  mortgage  Men.  (2  Wash.  R  P.  625.) 
That  point  we  consider  to  be  so  fully  established  by  authority 
as  not  to  admit  of  discussion.  We  shall  consider  the  cai^ 
under  two  distinct  aspects. 

First  —  Upon  the  hypothesis  that  the  lien  of  the  mortgage 
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ranained  upcm  the  house  after  it  took  on  the  character  of  per- 
sonal property  by  severance  and  removed  from  the  freehold. 

So  far  as  legal  effect  is  concerned,  it  matters  not  whether 
the  severance  was  by  the  act  of  Ood  or  the  act  of  man.  The 
severance,  propria  vigore,  changed  the  character  of  the  prop- 
erty from  real  to  per8(»ial,  irrespective  of  tiie  means  by  which 
it  was  accomplished.  If,  while  the  house  was  yet  upon  the 
land,  the  mortgagor,  or  any  one  daizning  under  him,  had 
threatened  to  remove  it,  and  the  mortgagee  had  filed  a  bill  to 
restrain  the  removal  on  the  ground  of  waste,  the  removal 
would  not  have  been  enjoined,  except  upon  proof,  that,  as 
matter  of  fact,  the  lot  without  the  house  would  be  an  inade- 
quate security.  The  general  rule  in  equity  is,  that  a  mortga? 
gor,  in  possession,  has  the  right  to  cut  timber  on  the  lands 
mortgaged,  and  to  do  other  parallel  acts,  and  a  Court  of  equity 
will  not  interfere  to  restrain  him  or  bis  assigns  in  the  exercise 
of  that  right,  until  it  ia  made  to  appear  that  the  cutting,  or 
other  like  act,  is  being  carried  to  an  extent  calculated  to  ren- 
der the  land  an  insufficient  security  for  the  amount  due  upon 
the  mortgage.  (King  v.  Smith,  2  Hare,  289 ;  Brady  ▼.  WcUr 
drons,  2  J.  Ch.  147 ;  Hampton  y.  Hodges,  8  Ves.  105 ;  Wright 
Y.  Aikyns,  1  Ves.  and  Beav.  314;  Fan  Wych  v.  AJUger,  6  Barlx 
S.  C?t  R.  511 ;  2  Story's  Eq.  Sec  915.)  Now,  if  in  the  absence 
of  the  fact  named,  a  mortgagor  would  have  the  right  to  vntb* 
draw  timber,  growing  upon  the  mortgaged  lands,  from  the 
lien  of  the  mortgage,  by  severing  and  ccmverting  it  to  his  own 
use,  why  should  he  or  his  vendee,  in  the  absence  of  the  same 
fact,  be  restrained  from  converting  the  property  after  sever- 
ance, assuming  it  to  be  then  subject  to  the  lient  The  ques- 
tions are  identicaL  Both  bear  upon  a  common  point,  which 
is  as  follows:  If  the  mortgagor  is  allowed  to  exercise  his 
equitable  right  of  withdrawing  timber,  etc,  from  the  opera- 
tion of  an  admitted  lien,  will  or  will  not  the  security  be  endan- 
gered! No  authorities  have  been  cited  by  counsel  bearing 
directly  upon  this  question,  and  we  have  not  been  able  to  find 
any  that  directly  control  it ;  but  on  the  ground  of  strong  and 
manifest  analogy,  we  consider  that  both  of  the  oases  stated 
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should  be  taken  as  sobjeot  to  the  same  mle.  This  eonelusioti 
disposes  of  the  appeal  upon  the  hypothesis  of  the  appellant 
that  the  house  was  under  the  lien  of  the  mortgage  after  it9 
removal  from  the  land. 

Second — But  we  consider  that  by  removal  from  the  land  the 
ho(use  was  effectually  removed  from  the  operation  of  the  mort* 
gage  lien. 

The  mortgage  was,  by  its  terms,  limited  to  land  as  its  sde 
subject  matter;  and  so  long  as  its  terms  remained  unchanged 
it  could  not  be  made  to  comprehend  anything  else. 

iLgain:  A  building,  severed  and  removed  from  mortgaged 
lands,  of  which  lands  it  formed  a  part  when  the  mortgage  was 
given,  is  disencumbered  of  the  lien,  substantially  en  the  same 
principle  that  a  building  erected  upon  the  lands  after  the  giv- 
ing of  the  mortgage  is  subjected  to  the  lien.  In  the  first  case, 
the  building  is  withdrawn  from  the  operation  of  the  mortgage, 
for  the  reason  that  it  has  ceased  to  be  a  thing  real;  in  the 
other,  mere  materials  are  brought  \mier  the  lien,  for  the  reason 
that  they  have  become  a  structure  by  combination,  aa4  the 
structure  has  become  a  thing  real  by  position.  In  both  cases 
position  is  the  pivot  of  judgment 

Again:  A  mortgagee,  as  we  have  already  seen,  may,  under 
certain  circumstances,  restrain  the  mortgagor  from  cutting  and 
removing  timber  from  the  lands  covered  by  the  mortga^ ;  but 
that  doctrine  goes  upon  the  very  ground  that  if  the  timber 
should  be  cut,  or  at  least  cut  and  carried  away,  it  would,  in  its 
new  character  of  personalty,  be  withdrawn  from  the  operation 
of  the  lien  by  the  sheer  f  oroe  of  the  change. 

Again:  If  the  lien  of  a  mortgage  should  be  held  to  follow 
things  severed  and  removed  from  the  freehold,  the  doctrine 
would  involve  a  series  of  notable  consequences  and  investiga- 
tions. Minerals  removed  from  mines  under  mortgage — crops, 
timber,  buildings,  and  the  materials,  even,  of  which  the  build- 
ings were  ccmstructed,  when  severed  and  removed  from  lands 
under  mortgage,  could  be  pursued  under  proceedings  in  fore- 
closure into  the  hands  of  all  parties,  or,  at  least,  into  the  hands 
of  all  parties  taking  with  notice.     And  of  what  avail  would 
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all  this  be  to  mortgagees  in  the  large  and  in  the  long  runi 
And  under  what  rule  should  the  lien  of  the  mortgage  be  en- 
forced? Under  that  applicable  to  things  real/  or  the  one 
applicable  to  things  personal  ?  Most  probably  after  the  method 
applicable  to  things  real.  But  in  that  eveait,  should  the  prop- 
erty  be  sold  on  view,  or  without  view  by  the  bidders,  and  in 
whatsoever  hands  it  might  chance  to  be?  If  on  view,  then 
under  what  known  process  could  the  Sheriff  seize,  hold,  and 
produce  the  property  at  the  sale?  And  if  not  on  view,  then 
could  the  purchaser  call  for  a  writ  of  assistance  if  the  holder 
of  the  property  refused  to  deliver  it?  And  how  would  it  be 
as  to  the  ordering  of  redemptions  or  as  to  the  possibility  of 
any  redemption?  Would  a  bill  of  sale,  executed  by  the 
Sheriff,  pass  the  title,  or  would  a  deed  be  necessary?  and  if 
the  latter,  then  would  the  things  personal  be  included  by 
intendment  in  a  deed  of  the  ierra  firma,  or  should  they  be 
specially  mentioned  therein  ? 

But  we  consider  it  unnecessary  to  push  the  general  reason- 
ing further,  for  the  question  presented  was  met  and  determined 
in  Codrington  v.  Johnstone,  1  Beavan,  520.  It  was  held  in 
that  case  that  a  mortgagee  taking  possession,  or  a  receiver 
appointed  on  his  behalf,  is  not  entitled  to  crops  of  the  estate, 
previously  severed  and  consigned  by  the  mortgagor,  though 
not  actually  received  by  the  assignee. 

We  hold,  then,  on  principle  and  on  authorily,  that  when 
the  house  in  question  was  removed  from  the  land,  it  was  with* 
drawn  from  Uie  operation  of  the  mortgage  lien,  and  that  the 
mortgagor  had  the  right  to  sell  it,  and  that  Lowell  had  the 
right  to  buy  and  to  convert  it  to  his  own  uae» 

Judgm^it  affirmed. 


Mr.  Justioe  Sawtxb  expressed  no  opinioB* 
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WnXIAM  NOREIS  v.  SAMUEL  J.  HENSLEY. 

Cmsniicnoif  ov  a  Wxix^— If  bj  the  terms  of  a  will  the  estate  la  derlaed 
to  "A,**  to  have  and  to  hold  daring  his  lifetime,  and  then  to  go  to  his 
heirs ;  If  the  word  **  heirs  "  is  used  In  a  general  sense  to  Indicate  those  to 
whom  by  law  the  property  would  pass  by  descent,  and  not  In  a  special  or 
restrlctlTe  sense  to  designate  certain  particular  Indlrldnals,  the  whole  estate 
Teste  in  "  A  '*  in  fee  simple,  notwithstendlng  the  language  of  the  wUl  limlte 
him  to  a  life  estete. 

IMM.— The  following  was  the  language  of  the  bequest  in  the  will:  "I  be* 
queath  to  Dr.  Van  Canaghen,  one  third  of  my  property  on  California  street, 
and  one  third  to  my  son,  and  one  third  to  my  brother,  each  and  all  of 
them  to  have  and  to  hold  their  lifetime,  and  then  to  go  to  their  heirs  and 
asslgna  But  never  to  sell.'*  Htld,  that  by  the  terms  of  the  will,  the  three 
devisees  named  took  a  fee  simple  estate  In  the  property  devised. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

B.  F.  Morrison,  for  Appellant 

The  question  thus  arising  for  adjudication  by  this  Court  is, 
perhaps,  a  new  one,  so  far  as  the  judicial  history  of  the  State 
is  concerned,  and  its  novelty  is  fully  equalled  by  its  import- 
ance. There  is  no  doubt  that  the  learned  counsel  for  the 
defense  will  invoke  an  arbitrary  role  of  construction  known 
as  the  ^^  Bule  in  Shelley's  Case,''  and  will  urge  that  in  England, 
as  well  as  in  several  States  of  this  ITnion^  the  meaning 
of  the  language  used  in  this  will  has  received  a  judicial  con- 
struction adverse  to  the  plaintiffs  ri^t  to  recover  in  this 
action.  But  however  far  the  Courts  may  have  gone  in  estab* 
lishing  the  rule  in  SheUey^s  Ca9e,  we  insist  that  where  the  in- 
tention, of  the  testator  is  so  perfectly  dear  as  it  is  in  the  will 
of  Elizabeth  Townsend,  the  Courts  cannot  apply  an  arbitrary 
rule  of  law,  and  thereby  entirely  defeat  the  wishes  and  inten- 
tion of  the  testator  as  they  manifestly  appear  upon  the  face  of 
the  will.  It  has  been  so  held  in  numerous  cases,  and  we  doubt 
not  such  is  the  principle  now  well  settled  by  the  authorities. 
{T(Mn&r  V.  Lhingatm,  12  Wend.  92.) 

The  fundamental  rule  is  that  the  intention  of  the  testator  is 
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to  be  collected  and  allowed,  thotigh  not  expressed  in  legal  lan- 
guage. Where  the  intention  is  clear  to  give  only  a  life  estate,  U 
Aould  govern.    (Bogere  v.  Rogers,  8  Wend*  609.) 

The  reasons  npon  which  the  rule  in  Shelley's  Case  is  founded, 
never  had  any  application  to  the  entirely  different  condition  ol 
things  in  this  country. 

The  laws  of  primogemtnre  and  the  doctrines  of  feudal  ten- 
ures prevailing  in  England  are  unknown  to  us,  and  there  is  no 
good  reason  in  law  or  logic  for  applying  to  the  changed  Btate 
of  affairs  here  an  old,  arbitrary  rule,  such  as  that  laid  down  in 
Shelley's  Case.  The  foundation  of  the  rule  and  the  reasons 
why  it  should  not  be  allowed  to  interfere  with  the  intention 
of  a  testator  in  this  country,  are  clearly  set  forth  in  the  opin- 
ion of  Mr.  Justice  Barlow.  (See  case  of  Schoonmaker  v.  Shir- 
ley, 3  Denio,  492.) 

Again,  the  rule  in  Shelley's  Case  was  laid  down  with  refer- 
ence to  a  common  law  conveyance,  and  although  it  has  been 
extended  in  its  application  to  wills,  yet  there  is  more  latitade 
of  construction  allowed  in  case  of  wills  in  furtherance  of  the 
testator's  intention.     (4  Kent's  Commentaries,  288.) 

These  authorities,  and  the  numerous  cases  to  whidi  they 
refer,  clearly  show  that  the  arbitrary  rule  of  law  laid  down  in 
Shelley's  Case,  is  by  no  means  of  controlling  force  and  effect, 
regardless  of  the  clear  and  manifest  intention  of  the  testator, 
but  on  the  contrary,  where  it  is  perfectly  obvious  from  the 
language  of  the  testator  that  a  life  estate  was  intended  to  be 
created,  only  such  an  estate  Will  pass  remainder  in  fee  to 
others.  Indeed,  it  is  a  favorite  doctrine  with  the  Oourts,  that 
in  the  construction  of  wills,  the  intention  of  the  testator  ehall 
be  the  pole  star,  and  the  cases  in  whioh  such  intention  is  re- 
jected constitute  the  exception  and  not  the  rule. 

Delos  LakSj  for  Bespondent. 

The  case  is  directly  within  the  rule  in  SheUej^s  Case,  (1 
CSoke,  104,)  which  is  stated  by  Preston  thus:  "When  a  per- 
son takes  an  estate  of  freehold,  legally  or  equitably,  under  a 
deed,  will,  or  other  wtiting;  and  in  the  same  instrument  Aere 
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is  a  limitation  bj  way  of  remainder,  either  with  tnt  without 
the  interposition  of  another  estate,  of  an  interest  of  the  same 
l^gal  or  equitable  quality  to  his  heirs,  or  heirs  oi  his  body,  as 
a  dass  of  persons  to  take  in  succession,  from  generation  to 
generation,  the  limitation  to  the  heirs  entitles  the  ancestor  to 
the  whole  estata''    (4  Kent's  Oom.  315.) 

This  rule  has  been  the  common  law  of  England  for  near 
£ve  hundred  years,  and  is  stated  by  Chancellor  Kent  to  be 
'^  received  and  adopted  in  the  United  States  as  part  of  the 
system  of  the  common  law/'    (4  Kent's  Com.  229«) 

In  this  State  the  conunon  law  of  England  is^  by  statute, 
made  the  rule  of  decision.  The  case  of  Tanner  y.  Livingston, 
12  Wend.  83,  is  plainly  distinguishable  from  this.  In  that 
case  the  deTise  was  to  Le  Roy  and  Anna  Livingston  for  their 
natural  lives.  Then,  in  a  separate  item,  and  as  a  separate 
devise,  the  remainder  is  devised  to  the  heirs  male  of  Le  Roy 
and  Anna. 

Under  the  law  in  Shelley's  Case,  Le  Roy  and  Anna  Living- 
ston would  have  taken,  under  the  will,  an  estate  tail,  except 
for  a  provision  in  the  will  that  the  heirs  male  should  take  an 
estate  in  fee  simple  as  tenants  in  common.  But  as  entails  had 
been  abolished  by  statute,  tbe  rule  in  Shelley^ s  Case,  of  course, 
could  not  be  applied,  because  it  would  oreate  an  estate  forbid- 
den by  law. 

There  are  other  facts  in  the  case  distinguishing  it  from  the 
paresent,  but  it  is  not  necessary  to  pursue  them.  It  is  suffi- 
cient that  the  Court  held,  not  that  SheUejf's  Case  was  not  law, 
but  that  the  case  was  not  within  it 

The  very  gist  of  the  rule  is,  that  if  by  the  terms  of  the  will, 
or  other  conveyance,  it  is  provided  that  the  estate  should  pass 
in  the  line  of  herediUry  succession,  or  according  to  the  laws 
of  desoenty  the  ancestor  will  take  the  whole  estate.  And, 
therefore^  wherever  the  word  '^ heirs''  is  used  in  a  general 
aense,  and  not  in  a  special  or  restrictive  sense,  to  designate 
eertrin  particular  individuals,  the  whole  estate  vests  in  the 
ancestor,  notwithstanding  the  language  of  the  conveyance 
lindta  him  to  a  life  estate.    (4  Kent's  Com.  226.) 
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In  Home  v.  Lyeth,  4  Hams  &  John.,  Maryland,  481,  it  wu 
held  that  a  devise  of  a  term  for  ninety-nine  yean  to  A.  during 
her  natural  life,  and  after  her  death  to  her  heirs,  Tested  tibe 
entire  interest  in  the  term  in  A. 

The  Court  say  that  the  word  '^heirs,^  when  used  al<»ie, 
without  explanation,  is  always  a  word  of  limitation,  and  not 
of  purehase,  and  no  presumed  intention  will  control  its  legal 
operation.  (Stewart  v.  Kenower,  7  W.  ft  S.  288 ;  McFeely  t. 
Moore,  6  Hammond,  466;  King's  Eeire,  12  Ohio,  S90;  6 
Conn.  100;  8  Edw.  CL  1.) 

By  the  Court,  Cubbsy,  J. 

This  action  was  brought  to  recover  damages  in  the  sum  of 
twelve  thousand  dollars  for  the  breach  of  a  covenant  of  seiadn 
contained  in  a  deed  of  oonveyanoe  of  a  parcel  of  land  in  the 
City  of  San  Francisco,  executed  by  the  defendant  to  the 
plaintiff. 

Elizabeth  L.  Townsend  was  the  owner  in  fee  of  the  land 
described  in  the  deed,  and  made  her  will,  devising  it  to  Dr. 
Van  Canaghen  and  to  her  son,  John  Henry  Townsend,  and  to 
her  brother,  Moses  Sehallenberger.  She  died  in  December, 
1850.    The  devise  was  in  the  following  words: 

''I  bequeath  to  Dr.  Van  Canaghen  one  third  of  my  prop- 
erty on  California  street,  and  one  third  to  my  son,  and  one 
third  to  my  brother,  eadi  and  all  of  them  to  have  and  to  hold 
their  lifetime,  and  then  to  go  to  their  heirs  and  assigns.  But 
never  to  sell  if 

The  devisees  eonveyed  the  premises  to  the  defendant  by 
deed  purporting  to  grant  the  same  in  fee,  and  the  defendant  in 
November,  1861,  conveyed  the  same  premises  to  the  plaintiff 
for  the  consideraticm  of  twelve  thousand  dinars,  by  deed,  in 
which  was  contained  a  covenant  of  seizin.  The  question  sub- 
mitted to  the  Court  below  was,  whether  the  devisees  named 
took  under  the  will  only  a  life  estate  in  the  premises  or  an 
estate  in  fee  simple  absolute.     The  Court  held  that  they  took 
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an  estate  in  fee  simple,  and  gave  judgment  for  the  defendant 
Whether  the  Court  was  correct  or  not  in  its  construction  of 
the  devise  set  forth  is  the  only  question  involved  in  the  case. 

The  doctrine  declared  in  8helley*s  Caae,  1  Coke  B.  98,  ia 
that  where  an  estate  of  freehold  is  limited  hy  gift  or  convey- 
ance to  a  person  for  life,  and  in  the  same  gift  or  conveyance 
there  is  a  limitation,  mediate  or  immediate,  to  his  heirs,  or  th^ 
heirs  of  his  body,  the  word  lieira  is  a  word  of  limitation  of  the 
estate,  and  not  of  purchase;  by  which,  says  Mr.  Preston,  it 
must  be  understood  that  it  is  not  a  designation  of  persons  to 
take  originally  in  their  own  right  (1  Preston  on  Estates, 
264.)  The  rule  in  Shelley^s  Case,  as  it  is  called.  Chancellor 
Kent  says,  has  been  established  as  an  axiom  in  the  English 
law  for  near  five  hundred  years.  (4  Kent's  Com.  218.)  "  The 
principle  of  this  nlle,'*  says  Mr.  Jickling,  "  is  of  mudi  greater 
antiquity  than  the  name,  the  former  being  virtually  recognized 
in  the  Tear  Book  of  18,  Ed.  IE  (1325),  the  latter  not  adopted 
till  after  the  determination  in  Shelley^s  Case,  32  Eliz.  (1590), 
in  which  the  subject  was  incidentally  discussed."  (Jickling 
on  Legal  and  Equitable  Estates,  281.)  It  has  generally  been 
considered  as  of  feudal  origin,  and  introduced  to  prevent 
frauds  upon  tenure  (1  Feame  on  Contingent  Eemainders, 
113) ;  but.  Mr.  Hargrave,  in  his  observations  concerning  the 
rule,  considered  it  as  one  of  the  barriers  provided  by  law  to 
guard  descent  from  being  confounded  with  purchase*  (Har- 
grave's  Law  Tracts,  674,  675.) 

In  Perrin  v.  BlaJce  in  the  Court  of  Exchequer,  Mr.  Justice 
Blackstone  held  it  by  no  means  clear  that  the  rule  took  its 
rise  merely  from  feudal  principles;  he  was  rather  inclined  to 
believe  it  was  first  established  to  prevent  the  inheritance  from 
being  in  abeyance,  and  that  one  principle  foundation  of  it 
was  to  obviate  the  mischief  of  too  frequently  putting  the  in- 
heritance in  suspense  or  abeyance.  Further  he  said  "  another 
foundation  might  be  and  was  probably  laid  in  a  principle 
diametrically  opposed  to  the  genius  of  the  feudal  institutions ; 
namely,  a  desire  to  facilitate  the  alienation  of  land  and  to 
throw  it  into  the  track  of  oommeroe  one  generation  sooner^  by 
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▼cl!stmg  the  inheritance  in  the  ancestor/ than  if'l»e  continaed 
tenant  for  life;  l^d  the  heir  was  declared  a  pnrchaser."  That 
the  decisions  of  Conrts  were  influenced  by  this  additional  oon- 
ddefation  suggested  by  Mr.  Justice  Blackstone,  has  been 
doubted  by  high  authority,  hecause  in  the  early  years  of  the 
caxinnoji  law  it  was  the  fruits  of  the  tenure  rather  than  the 
power  of  aUenation,  that  engaged  the  attention  .of  the  Courts, 
(1'  Preston  on  Est  807.)  But  in  modem  times  the  principle 
sliggested  has  gained  ground,  and  it  may  be  said  the  tendency 
of  mddem  decisions  has  been  to  discourage  and  discountenance 
every  contrivance  having  the  effect  to  operate  in  restraint  of 
the  free  alienation  of  property,  or  to  divert  it  from  the  regular 
course  of  descent.  What  may  have  been  the  origin  of  the 
rule,  it  is  not  particularly  important  to  inquire  for  the  deter- 
mination of  the  question  before  us.  It  is  enough  that  we  are 
satisfied  that  it  has  been  a  settled  rule  of  property  in  all 
countries  where  the  common  law  has  been  and  is  in  force  as 
the  law  of  the  land;  and  being  thus  satisfied,  our  duty  is  to 
ascertain  if  the  case  in  hand  comes  within  or  falls  without  the 
rule,  and  to  decide  accordingly. 

In  the  application  of  this  rule  to  deeds  of  conveyance,  it 
has  been  generally  held  of  more  absolute  control  than  when 
applied  to  wiUs.  (4  Kent  Oom.  216;  1  Preston  on  Estates, 
271;  2  Fonb.  Eq.  70.)  It  is  certain,  says  Mr.  Butler  (Coke 
Litt  Sec.  719,  note  1),  that  no  rule  of  law  has  a  more  ancient 
origin,  or  is  more  generally  established,  than  that  if  a  testator 
expresses  his  intention  defectively,  either  by  not  using  techni- 
cal and  artificial  terms,  or  by  using  them  improperly,  yet  if 
his  intention  can  be  collected  from  his  will,  the  law,  however 
defective  his  language  may  be,  will  construe  his  words  accord- 
ing to  his  intentions;  and  if  the  object  of  it  is  warranted  by 
the  established  rules  of  law  and  equity,  will  admit  of  its  full 
operation  and  effect  It  is  equally  certain,  on  the  other  hand, 
that  if  the  testator's  intention  appears  to  be  to  effect  that 
which  the  rules  of  law  and  equity  do  not  admit,  neither  the 
Courts  of  law  nor  the  Courts  of  equity  can  aUow  its  opera* 
tion.    The  first  thing,  therefore,  to  be  ascertained  is,  what  tiie 
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object  of  the  testator  is;  the  next^  whether  it  is  such  as  the 
rules  of  law  and  equity  adttiit  In  Perrin  v.  Blake,  4  Buri^ 
2^579,  Lord  Mansfield  said)  the  rule  is  not  a  goieral  proposi- 
tion  subject  to  no  contriJ,  where  the  intention  is  on  the  otheif 
side,  and  where  ^  objections  may  be  answered.  And  ho 
agreed  wiUi  Justices  Wilmot  and  Aston,  that  the  intention  ia 
to  govern,  and  that  SheXU^a  Case  does  not  constitute  a  decisive 
uncontrollable  rule.  Mr,  Prestcm  says  the  most  strenuous  ad- 
vocates for  a  proper  and  l^al  application  of  the  rule  must  adr 
mit,  that  the  intention  is  to  be. collected,  and  if  clearly  ex- 
pressed, to  be  observed.  After  the  intention  is  fixed,  the  law- 
decides  on  the  gift;  allowing  the  intention  to  govern  as  often 
as  it  is  clear  that  the  word  heirs  is  not  used  as  descriptive  of 
the  class  of  legal  successors,  but  in  designation  of  an  individual 
or  of  particular  persons.  The  intention  to  be  observed  in  ex- 
clusion of  the  rule  must  be  expressed  in  terms  manifestly  ex- 
hibiting to  the  mind  clear  evidence  that  the  heirs  are  not  to  taka 
merely  in  that  right,  and  as  answering  that  description.  The 
inquiry  must  be  directed  to  discover  the  intention,  afid  to  see 
whether  the  gift  is  dear  of  the  reasons  on  which  the  rule  de- 
pends for  effect;  for  as  Lord  Hale  very  pertinently  observed,  in 
King  v.  MeUing,  (2  Lev.,  58),  in  reference  to  wills,  the  intention 
is  to  be  law  to  expound  the  testament.  ''The  true  ground  of 
decision  is  the  intent,  and  the  true  question  is,  what  is  the  in- 
tent f  and  the  interpretation  is  to  show  the  intent."  (1  Pres- 
ton on  Estates,  275.) 

The  intention,  it  is  to  be  remembered,  is  to  be  sought  for 
not  only  by  consulting  the  words  of  the  will,  but  also  by  the 
rules  of  interpretation,  which  have  heen  from  time  to  tim9 
adopted  by  Courts  of  law  for  its  ascertainment  (1  Sum.  289.) 
In  Hodgson  y.  Ambrose^  1  Doug.  337,  Mr.  Justice  BuUer 
observed,  in  a  ease  involving  the  construction  of  a  will: 
**  There  is  no  rule  better  established  than  that  the  intention  of 
s  testator,  expressed  in  his  will,  if  consistent  with  the  rules  of 
law,  shall  prevail.^'  Mr.  Preston,  in  eommentii^  upon  the 
words  '^  if  consistent  with  the  rules  of  law,''  says  these  worda 
are  applicable  onlj  to  the  nature  and  operation  of  the  estate 
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or  interest  devised,  and  not  to  the  construction  of  the  words. 
Hie  question  ^i^hether  the  intent  be  cozisistent  with  the  rules 
of  law  or  not,  can  never  arise  until  it  is  settled  what  that 
intention  was.  This  can  only  be  discovered  by  taking  the 
whole  together.  (1  Preston  on  Estates,  276.)  It  is  not  suffi- 
cient that  the  intention  should  depend  on  inference  or  pre- 
sumable reasons;  it  must  be  manifested  by  words  which  are 
explicit;  by  words  which,  without  any  infringem^it  of  the 
rule  in  Shelhj/'s  Case  —  at  least  the  reason  and  spirit  of  that 
rule,  if  not  its  literal  terms — may  be  construed  to  be  a  desig- 
nation of  particular  persons.  (1  Preston  on  Estates,  879.) 
At  common  law,  a  devise  of  an  estate  to  heirs  whidi  they 
would  have  taken  by  descent,  was  void,  and  the  heirs  to<^  as 
heirs  and  not  as  purchasers.  (2  Wash,  on  Real  Property,  186, 
268.) 

In  Jones  v.  Morgan,  1  Brown's  CL  Cases,  219,  Lord  Chan- 
'cellor  Thurlow  described  Ihe  outlines  of  distinction  applicable 
'to  all  the  cases  in  which  the  rule  in  SheUey's  Case  had  been 
subjected  to  judicial  and  forensic  scrutiny.  He  drew  an  in^ 
ferenoe  from  all  the  cases,  that  where  the  estate  is  so  given, 
that  after  the  limitation  to  the  first  taker,  it  is  to  go  to  every 
person  who  can  claim  as  heirs  to  the  first  taker,  the  word  heirs 
must  be  a  word  of  limitation — that  all  heirs  takoi  as  heirs 
must  take  by  descent.  His  lordship  said  he  thought  the  argu- 
ment immaterial  that  the  testator  meant  the  first  estate  to  be  an 
estate  for  life.  He  took  it^  that  in  all  cases  the  testator  did 
'mean  so.  He  rested  it  on  what  the  testator' meant  afterwards; 
-if  he  niieant  that  every  other  person  who  should  be  heir  should 
'take,  he  then  meant  what  the  law  would  not  suffer  him  to  give, 
OT  the  heir  to  take  as  a  purchajser;  and  further  he  said,  all 
'possible  heirs  must  take  as  heirs,  and  not  as  purchasers;  that 
in  all  cases  where  the  limitation  of  an  estate  of  freehold  to  a 
man  and  afterward  to  the  heirs  of  his  body,  whether  general 
or  special,  so  as  to  give  it  to  the  heirs  as  a  denomination  or 
class,  the  heiiB  shall  be  in  by  descent  and  not  by  purchase. 

Mr.  Feame,  after  having  given  to  the  aubjeot  a  thoiougli 
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and  masterly  examination,  in  which  he  noticed  especially  the 
decision  of  Lord  Thnrlow  in  Jones  against  Morgan,  denomi- 
nating it  "  very  high  authority,"  said :  "  Now,  if  the  inference 
I  have  drawn  from  the  very  operative  tendency  of  the  law  to 
hereditary  descent,  in  its  mode  of  approaching  it,  where  the 
requisite  ground  for  its  accomplishment  is  wanting,  be  just; 
if  from  such  premises,  unopposed  by  any  single  repugnant 
decision  or  judicial  opinion,  the  conclusion  that  the  capacity 
of  an  heir  to  take  the  inheritance  by  purchase,  so  as  to  trans- 
mit it  through  the  same  line  as  by  descent,  is  confined  to  those 
cases  only  where  the  ancestor  takes  no  estate  of  freehold,  be 
sufficiently  ioxmdetiy  Lord  ThuTloVs  doctrine  embraces  the 
subject  to  the  full  extent  of  his  expression.  For  then,  when- 
ever the  ancestor  takes  the  fredold  the  inheritance  will  not 
go  to  all  the  heirs,  etc.,  in  the  course  of  inheritable  succession, 
unless  by  an  actual  descent;  and  consequently,  if  after  the 
first  taker  it  is  to  go  to  every  person  who  can  claim  as  heir  to 
faim,  the  intended  succession  can  only  be  efFectuated  by  taking 
the  word  heir8j  etc.,  as  words  of  limitation.  If  after  him  all 
heirs,  etc,  are  to  take  as  such  —  that  is,  as  answering  that  de- 
scription, they  can  take  only  by  descent  If  the  law  will 
not  admit  of  all  possible  heirs,  etc,  taking  the  inheritance 
after  its  inception  by  a  freehold  in  the  ancestor  otherwise  than 
by  descent,  it  follows  that  wherever  the  limitation  to  the  heirs, 
etc.,  after  a  freehold  to  the  ancestor  is  admitted  to  reach  the 
whole  denomination  or  class  of  heirs  described,  they  must  take 
by  descent  and  not  by  purchase."  (1  Feame's  Cont.  Bem. 
808.) 

The  prindple  upon  which  the  rule  in  SheUef^s  Com  is 
founded  being  understood,  it  is  next  necessary  to  ascertain  if 
the  devise  under  consideration  comes  within  the  rule.  The 
devise  was  to  the  three  persons  named  in  the  will,  with  the 
habendum  ^'each  and  all  of  them  to  have  and  to  hold  their 
lifetime,  and  then  to  go  to  their  heirs  and  assigns,"  with  the 
superadded  words  "but  never  to  sell  it."  The  words  "their 
heirs  "  do  not  designate  particular  persons,  but  is  a  nomen  col- 
Uctivum,  comprehending  the  whole  succession  of  heirs,  lineal 
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and  collateral,  6f  the  tliree  devisees.  Here  there  is  not  even 
a  limitation  to  the  heirs  of  the  body  of  each  of  the  deviaees^ 
and  if  it  were  possible  to  construe  the  words  ^^  their  heirs  "  a& 
meaning  the  heirs  of  their  bodies,  even  then  they  conld  not  be 
held  a  designatio  personarum  without  superadded  words  of  enu* 
meration  showing  clearly  and  unequivocally  that  the  testatrix 
intended  they  should  take  in  remainder  an  estate  in  fee  in  the 
premises  in'  the  character  of  purchasers  and  not  in  the  char- 
acter of  heirs  of  her  immediate  devisees,  and  that  they  should 
constitute  the  root  of  a  new  inheritance — the  stock  of  a  new 
descent.  In  the  cases  wherein  it  has  been  held  that  a  devise 
to  one  for  his  life  with  remainder  to  the  heirs  of  his  body,  did 
not  fall  within  the  rule  in  Shelley's  Case,  there  were  super- 
added words  of  unquestionable  intent  controlling  the  direction 
of  the  property  devised.  Por  example,  where  the  devise  was 
to  A.,  and  the  issue  of  her  body  lawfully  to  be  begotten,  as 
tenants  in  common,  if  more  than  one,  but  in  default  of  such 
issue,  etc,  devise  over,  it  was  held  that  A.  took  a  life  estate 
only,  and  the  limitation  to  her  children  was  a  contingent 
remainder  to  them  in  fee  as  purchasers;  {Davy  v.  BtumsaU,  6 
Term  B.  80.)  There  are  many  cases  to  be  found  in  the  books 
proceeding  upon  the  principle  that  where  there  are  superadded 
words,  ctearly  and  unequivocally  expressing  the  intention  of 
the  testator  to  invest  the  first  taker  or  immediate  devisee  with 
an  estate  for  life  only,  with  remainder  in  fee  to  the  children  or 
issue,  or  heirs  of  the  body  of  the  tenant  for  life,  the  intention 
shall  be  carried  into  effect,  provided  it  be  not  inconsistent  with 
the  rules  of  law  so  to  do. 

In  Doe  T.  Jesson,  6  Maule  and  Selwyn,  95,  the  devise  was 
to  W.  for  life,  and  after  his  decease  to  the  heirs  of  his  body 
lawfully  issuing,  in  such  proportions  as  he  should  appoint,  and 
for  want  of  such  appointment  then  to  the  heirs  of  bis  body 
lawfully  issuing,  share  and  share  alike  as  tenants  in  common, 
and  if  but  one  child  the  whole  to  such  only  child,  and  for  want 
of  such  issue,  then  to  the  testator's  right  heirs  forever.  The 
testator  died  and  W.  entered,  and  afterwards  married  and  had 
iasue.     It  was  held  by  the  Court  of  King's  Bench  that  W. 
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took  only  an  estate  for  Hfey  and  that  his  children  also  todc 
only  an  estate  f(a  life;  biit  on  writ  of  error  to  the  Honse 
of  Lords,  where  Lord  Eldon  and  Lord  Bedesdale  both  deliv- 
ered opinions,  the  judgment  of  the  Sing's  Bench  was  reversed. 
Lord  Eldoh  plaeed  his  judgm^t  cm  the  gionnd  in  part  at  least, 
that  the  words  of  devise  to  W.,  for  and  during  his  natural  life, 
followed  by  the  words  of  the  devise  to  the  heirs  of  the  body 
of  the  said  W.  lawfully  issuing,  oonstitnted  W.  tenant  in  tail 
of  the  freehold,  notwithstanding  the  testator  had  before  given 
an  estate  expressly  to  W.  for  his  SAtnral  life  only;  and  his 
lordship  said  ^^  in  order  to  cut  down  this  estate  taU^  it  is  abso- 
lutely necessary  that  a  particular  intent  should  be  found  to 
control  and  alter  it,  as  dear  as  the  general  intent  here 
expressed,"  and  he  then  proceeds,  ^'the  words  ^  heirs  of  the 
body'  win  indeed  yield  to  a  dear  particular  intent,  that  the 
estate  should  be  only  for  life,  and  that  may  be  from  the  effect 
of  superadded  words,  or  any  expressions  showing  the.partic* 
nlar  intent  of  the  testator;  but  that  must  be  clearly  intelligi- 
ble .and  unequivocal" — and  further  on  he  says,  ''the  heirs  of 
the  body"  CQm]Hrehend  all  the  posterity -of  Uie  donee  in  suc- 
cession. The  conclusion  to  which  he  came  was  that  no  such 
intent  was  clearly  and  un^uivocaUy  shown  in  the  superadded 
words,  but  on  the  contrary  that  ihe  words  **  for  want  of  such 
issue"  flowed  that  the  issue  were  to  take  in  succession  as 
heirs  of  the  body  and  not  as  a  mere  desonption  of  persons. 
Lord  Bedesdale  in  the  same  case  said, ''  It  ia  dangerous,  where 
words  have  a  fixed  l^gal  effect^  to  suffer  them  to  be  controlled 
without  some  deir  expression  or  necessary  implication;"  and 
the  result  of  his  opinicm  was  that  by  ''  heirs  of  the  body"  the 
testator  did  not  mean  children  alone.  Li  condusion  he  said^ 
''if  the  testator  had  considered  the  effect  of  the  words  he  used, 
and  the  rule  of  lav^  operating  upon  them,  he  would  have  used 
none  of  the  words  in  the  will."  (Jesson  v.  Wright,  2  Bligh, 
50,  59.) 

The  words  o£  the  will  under  consideration  do  not  manifest  a 
dear  and  unequivocal  intention  on  the  part  of  the  testatrix 
to  give  to  the  dJevisees  named  therein  merely  »  Ufe  estate  in  tho 
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premises;  nor  does  it  appear  liat  the  words  "their  heirs'* 
were  intended  as  a  designation  of  particular  persons  who 
should  take  an  estate  in  the  lands  mentioned  otherwise  than 
by  descent  as  heirs  of  their  respective  ancestors — the  first 
takers  under  the  wilL  If  the  worda  "each  and  all  of  them 
to  have  and  to  hold  their  lifetime  and  then  to  go  to  their  heirs 
and  assigns/'  could  be  interpreted  as  a  dear  and  unequivocal 
expression  of  the  intention  of  the  testatrix  to  create  in  the 
first  takers  under  her  will  a  mere  life  estate  in  the  premises, 
and  a  remainder  in  fee  to  their  heirs,  whoever  they  might  be 
when  the  life  estate  should  expire,  then  before  such  intention 
could  be  carried  into  effect,  it  would  be  necessary  to  deter- 
mine  the  words,  "  their  heirs,"  to  be  a  descriptio  personarwn. 
But  to  do  so  would  be  in  violation,  as  we  have  seen,  of  settled 
principles  of  law,  as  well  as  in  disregard  of  the  definition  of 
the  term  "heirs"  in  its  general  and  accurate  legal  sense. 
That  the  testatrix  intended  the  estate  devised  to  go  to  ike 
devisees,  whom  she  named  as  the  immediate  recipients  of  her 
bounty,  in  fee,  seems  to  us  more  than  probable  from  the  entire 
language  whidi  she  employed  as  an  expression  of  her  wUL  She 
did  not  stop  with  the  word  "heirs,"  but  added  the  words 
"and  assigns."  We  are  not  at  liberty  to  disregard  these 
added  words  while  seeking  for  the  testatrix's  intent  The 
devise  to  the  persons  designated,  to  have  and  to  hold  their 
lifetime,  and  then  to  go  to  their  heirs  and  assigns,  is  in  sub- 
stance the  same  as  if  the  words  "to  go"  had  been  omitted, 
because  in  either  case,  the  estate  could  not  go  to  the  heirs  of 
the  immediate  donees  until  there  could  be  heirs  to  them,  to 
take.  ITo  person  can  become  an  heir  to  his  ancestor  while  his 
ancestor  lives.    Nemo  est  hceres  inventis* 

If  it  is  to  be  presumed  the  testatrix  had  in  mind  any  parti- 
cular object  in  the  use  of  the  word  "  heirs,"  it  is  Intimate  to 
suppose  she  meant  it  should  have  its  settled  l^al  effect,  as 
associated  with  the  essential  words  of  devise  which  she  used, 
which  was  to  transmit  to  her  devisees  an  estate  in  fee  in  the 
premises.  To  pass  an  estate  of  inheritance  or  an  estate  in  fee 
simple  absolute  to  the  devisees  named,  it  was  neeessaiy  to  use 
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the  word  '^ heirs"  or  its  equivalent;  for  if  at  the  time  of  her 
death  land  was  given  to  a  man  forever  or  to  him  and  his  assigns 
forever,  without  the  use  of  the  word  "  heirs "  it  vested  in  him 
onlj  a  life  estate  (2  Black.  Com.  107,)  and  because  this  was 
then  the  law  of  tbe  land  a  reason  is  apparent  for  the  use  of  the 
term  "  heirs  "  in  the  devise. 

On  the  part  of  the  appellant  some  reliance  is  placed  on  the 
habendum  ^'  to  have  and  to  hold  their  lifetime,"  as  evidence  of 
the  design  of  the  testatrix  to  invest  them  with  a  life  estate 
merely.  This,  to  one  ignorant  of  the  law,  mi^t  produce  the 
impression  at  least  that  she  so  intended.  But  if  she  herself 
had  any  idea  of  the  force  and  efiPect  of  the  language  of  the 
devise  as  a  whole,  she  must  have  known  that  the  devisees 
named  would  take  the  estate  in  fee  as  soon  aa  she  should  cease 
to  live,  and  that  the  words  "but  never  to  sell  it,"  coupled 
with  the  previous  words,  would  not  avoid  such  consequence. 
It  is  not  improbable  that  she  desired  her  devisees  to  retain  the 
property  she  was  providing  to  give  them,  so  long  as  they  might 
live,  but  that  she  wished  to  invest  them  with  a  life  estate  only 
is  not  supported  by  the  words  of  the  will,  nor  is  there  any 
evidence  which  is  sufficient  to  satisfy  the  law  that  she  intended 
to  create  an  estate  in  remainder  contingent  upon  the  existence 
of  heirs  of  her  immediate  devisees  when  death  might  put  an 
end  to  their  tenure. 

Judgment  affirmed. 


CHARLES  Mclaughlin  v.  cesab  piatti,  libe- 

RATA  PIATTI,  akd  DAITEEL  MURPHY. 

Sals  ov  CHATraLS. — It  goods  are  told  (while  mlagied  with  others)  by 
nomber,  weight,  or  measure,  the  sale  Is  Incomplete,  and  the  title  remains 
In   the   seller   until    the   bargained   property    is   separated   and    identified. 

lOBx. — ^A  sale  of  a  chattel  cannot  apply  to  any  artkle  until  It  is  clearl> 
designated,  and  Its  Identity  ascertained. 

sum  09  A  GXTIN  NaifBBB  OV  CATTUB  RUMNIITO  IV  ▲  Labobb  HUDw — A  Sale 
of  a  given  nnmber  of  cattle,  then  running  in  a  herd  of  a  larger  nmnber. 
Is  an  executory  contract,  and  does  not  apply  to  any  particular  cattle  until 
ths  niimher  aold  havs  been  separated  from  the  herd. 
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BtUi  IN  Eqditt  to.  nrvoacB,.  Bali  ov  PnsozcM.  PioriBvr. — Am  a  general 
/ale  Coarta  of  equity  do  not  enforce  the  speeiflc  performance  of  contracts  for 
the  sale  cf  personal  pfeoperty.  When  such  contracts  are  enforee4  hy  Conrts 
of  eqalty,  it  is  not  npoa  .the  ground  of  the  inaotveacgr  of  the  defendant,  hot 
because  the  character  of  the  property  is  so  peculiar  In  itself,  or  ^s  connec- 
tion with  the  complainant's  business  is  such  that  no  adequate  damages 
could  be  ffiTcn  at  law. 

IDIM. — ^A  bill  In  equity  will  not  lie  to  enforce  the  specific  performance  of  a 
contract  for  the  Mle  of  cattle  not  possessing  any  especial  Talne,  except  as 
mercliaiidise. 

ACTION  voB  Claim  and  Dbutbbt  or  Psbsonai.  PBonurrr^— The  action  tot 
the  ** claim  and  deliTery  of  personal  property"  under. our  practi(%  la  at 
least  commensurate  with  the  action  of  detinue  at  common  law. 

Bill  or  Sali  or  Past  or  a  Hbbo  or  Cattlb. — ^A  bill  of  sale  of  a  glTen 
number  of  cattle-HMfft  of  a  herd  running  on  the  seller's  ranch— glrtng  tha 
purchaser  the  right  to  select  the  number  sold  and  take  the  lame  imme- 
diately, gives  to  the  purchaser  the  right,  after  demand  and  refusal,  to 
recover  possession  of  the  entire  herd  In  an  action  at  law,  and  then  aalect 
the  number  purchased,  and  return  the  resldae  ts  the  seller. 

Appeal  from  the  District  Ck)urt,  Fourth  Judicial  District^ 
City  and  Ck)uiit7  of  San  Francisco. 

The  facta  are  stated  in  the  opinion  of  the  Court 

Hoge  £  WiUon,  and  William  T.  Wallaee,  for  Appellant 
Murphjy  and  8.  0.  Houghton,  for  AppeUanta  Cesar  and  Libe- 
rata  Piatti. 

This  biU  is  brang^  to  enforce  the  speeific  perf<»ina]ioe  of 
an  executory  contract,  for  the  sale  and  purchase  of  penonal 
propertji  to  wit:  five  hundred  head  of  eattle^  to.  be  aelaeted 
bj  the  purchaser  out  of  a  much  larger  herd. 

It  appears  upon  the  face  of  the  bill|  and  is  so  found  by  the 
referee,  that  the  five  himdred  head  were  not,  at  the  time  of  the 
alleged  cDntract,  and  have  never  been  selected-  or  8q;regated 
from  the  main  herd  of  whidi  they  were  a  part  No  property 
or  interest  whatever  in  any  specific  cattle  passed,  therefore, 
tp  Baker,  under  whom  the  ccmiplainant  claims. 

The  contract  is  executory.  The  complaint  is  based  entirely 
on  the  complainant's  right  to  a  specific  performcxce  of  that 
contract  as  alleged.  If  this  were  not  so,  we  should  be  at  a 
loss  to  know  for  what  purpose  he  has  sought  tbe  aid  of  a 
Court  of  equity.  The  ordinary  remedies  at  law  would  afioru 
him,  otherwise,  all  the  relief  deuraU^  inasmuch  as.  upon  his 
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0wwl  showing  upon  die  face  of  his  bill^  the  property  was  in 
the  possession  of  the  Piattis  at  the  time  of  the  ezecatioii  of 
the*  contract,  and  so  remained  at  the  commencement  of  the 
aoit  «nd  the  rendition  of  the  decree.  The  whole  form  and 
theoiy  of  the  Inll  and  its  prayer^  manif  eet  its  oharaeter  and 
pnrpose. 

That  this  ccmtract  is  merely  eKecutory,  and  that  no  prop- 
erly in  any  specific  cattle  passed  nnder  it  to  Baker,  (if  sncih  a 
proposition  needs  antliority,)  we  cite  the  cases  of  Orawfoat  r. 
BenneU,  2  Cbms«  258;  Hviehitison  et  dL  v.  Hunter,  7  Barr's 
Penn.  B.  140,  and  cases  there'  collected;  Wood  v.  McOee,  7 
Ohio,  467  (side  paging  127) ;  Simmons  v.  Stvift,  5  Bam.  & 
Cress.  857  (11  K  C.  L.  712) ;  Stoiy  on  Sales,  pp.  197,  1»8, 
and  following  —  271  and  following. 

We  think  we  may  safely  assert  that  no  Court  of  eqnity  has 
ever  decreed  the  specific  performance  of  an  executory  contract 
for  the  sale  of  mere  personalty,  of  the  nature  and  description 
of  the  one  set  up  in  the  complaint  in  this  case. 

The  cases  in  which  Courts  of  equity  decree  speeifio  per- 
formance of  cootracts  in  relation  to  personal  property  are  very 
rare  and  exceptional  —  and  in  all  of  them  there  were  peculiar 
reasons  for  the.  interposition  of  equity ;  there  was  either  no 
mode  of  getting  at  the  damages  in  an  ordinary  action  of  law, 
or  else  the  damages  when  recovered  would  not  afford  a  com- 
plete and  adequate  remedy.  (2  Story's  Eq.  Jur.,  Section  717, 
and  following.) 

Story,  in  the  section  above  cited,  lays  it  down  l2iat  the  true 
foundation  of  the  rule  for  decreeing  specific  performance  of 
any  contract  is,  that  '^  damages  at  law  may  not  in  a  particular 
case  afford  a  complete  remedy." 

The  rule  is  not  founded  upon  the  idea  that  the  par^  may 
not  from  the  insolvent  of  the  vendor  be  enabled  to  collect  his 
judgment  for  damages,  upon  the  breach  of  the  contract^  but 
that  damages  themsdves  when  ascertained  and  collected  would 
not  afford  a  complete  remedy;  or  in  other  words,  because  lihe 
damages^  if  ascertainable  in  a  suit  at  law  in  the  particular  case, 
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would  from  some  peculiar  quality  or  character  in  the  tiling 
itsdfy  afford  an  inadequate  remedy.  ~ 

The  general  rule  undoubtedly  is  not  to  entertain  jurisdiction 
in  equity  for  a  specific  performance  of  agreements  respecting 
goodsy  diattelSy  stock,  choses  in  action,  and  other  things  of  a 
merely  personal  nature. 

The  e^cceptions  to  the  rule,  according  to  all  authority,  are 
rare  and  peculiar.  The  case  made  in  this  complaint  falls 
within  none  of  the  exceptiona.  The  property  in  question  is 
stock  —  live  stock — five  hundred  head  of  cattle  —  the  •value 
easily  and  certainly  ascertained.  Compensation  in  damages  for 
the  breach  of  such  a  contract,  or  for  a  failure  in  either  party 
to  carry  it  out,  would  furnish  a  complete  and  satisfactory 
remedy.  To  hold  such  a  case  as  this  not  to  be  within  the 
nile  would  be  to  obliterate  the  rule  itself  with  its  exceptions. 

The  only  ground  for  appealing  to  equity  for  relief  is  an 
alleged  inability  on  the  part  of  the  defendant,  Cesar  Piatti,  to 
respond  in  damages,  and  that  denied  by  the  defendant  Murphy, 
not  proved,  and  not  so  found  by  the  referee.  This  is  some- 
times a  ground  for  injunction  to  restrain  a  trespass,  but  even 
then  a  very  doubtful  one.  The  opinion  of  Chancellor  Kent  in 
Watson  V.  Hunter,  5  John.  Ch.  R.  172,  etCj  being  the  other 
way. 

A  Court  of  equity  may  very  well  restrain  an  irresponsible 
person,  in  a  case  of  tort,  from  committing  irreparable  injury  — 
from  the  very  destruction  of  the  estate  involved.  (McMillan 
V,  Richards,  9  Cal.  419.)  The  doctrine  has  no  application  to 
a  case  of  this  character.  If  a  want  of  pecuniary  responsibility 
in  a  Court  of  law  were  a  ground  of  equity  jurisdiction  in  cases 
of  bills  for  the  specific  performance  of  agreements,  it  is  strange 
that  the  text  books  and  adjudged  cases  are  not  full  of  it.  The 
books  do  not  attempt  to  place  the  equity  jurisdiction  in  such 
cases  upon  any  such  ground.  Indeed,  such  a  doctrine  would 
draw  to  equity  the  jurisdiction  of  all  matters  of  contraet, 
always  supposed  to  belong  to  the  exclusive  cognizance  of  the 
ordinary  Courts  of  law.  The  jurisdiction  wotdd  be  measured 
by  and  depend  upon  the  solvency  or  insolvency  of  the  parties. 


Jaii.yl866.]  McLaughlin  v.  Fiattx.  455 

ArgmueBt  for  Beepondcnt 

and  equitable  relief  administered  or  refused  aooordingly.  Even 
if  the  law  was  not  clearly  otherwise,  the  allegation  in  this  case 
is  altogether  insufficient 

Oooh  S  Hittetl,  for  Respondent 

In  r^ard  to  wh^er  the  ciHitract  was  ezeeated  or  not,  we 
cite  the  case  of  Clark  v.  Bush,  19  Cal.  398,  which,  we  think, 
fully  decides  the  question.  McLaughlin's  assignor,  having 
been  placed  in  the  actual  possession  of  the  property,  was  in 
a  position  to  select  his  number  from  the  whole  herd;  his  hav^ 
ing  left  temporarily  before  making  such  selection,  and  being 
refused  permission  to  re-enter  the  premises,  cannot  put  him  in  a 
worse  condition  than  if  he  were  in  the  joint  possession  with 
the  Piattis.  The  moment  he  took  such  possession,  it  was  pos- 
session of  the  entire  herd.  The  Piattis  bad  nothing  further  to 
do  in  the  premises;  the  contract  was  fully  executed  on  their 
part  (Pooley  v.  Budd,  14  Beav.  84.)  The  doctrine  that  no 
property  passes  so  long  as  anything  remains  to  be  done,  does 
not  apply,  nor  can  a  case  be  found  making  it  applicable  in  a 
case  like  the  present*  The  reason  for  the  rule  does  not  exist 
in  this  case,  and  the  contract  having  been  thus  executed,  could 
not,  by  the  wrongful  acts  of  the  Piattis,  be  exchanged  to  an 
executory  contract  The  facts  stated  in  the  complaint  in  this 
action  are  the  usual  facts  stated  to  procure  a  partition  of  per- 
sonal property,  as  contradistinguished  from  a  specdfic  per- 
formanca 

What  difference  can  it  make  to  the  appellants'  rights  that 
Baker  did  not  segregate  the  cattle!  It  is  true  that  his  agent 
was  let  into  joint  possession  of  the  main  herd;  but  it  does  not 
anywhere  appear  in  the  case,  as  the  late  opinion  would  seem 
to  imply,  that  an  offer  or  opportunity  was  given  him  to  select 
the  five  hundred  head,  and  certainly  no  offer  was  ever  made  to 
McLaughlin.  The  truth  of  the  matter  is  exactly  what  it 
would  be  in  any  other  case  where  a  person  is  owner  of  the 
undivided  portion  of  a  chattel,  or  rather  owner  of  an  undi- 
vided certain  number  of  a  larger  number  of  chattels,  and  wants 
a  partition.     He  is  entitled  to  a  partiticm,  and  the  common  law 
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ifl  not  pUant  enough  to  afford  him  an  adequate  remedj.  .  The 
adverse  party  in  possession  is,  in  a  sense,  a  trustee  for  him,  and 
he  can  enforce  his  equitable  rights.  (See  8  Parsons  on  Con- 
tracts, Boston,  1864,  364,  note  t;  Pooley  y.  Budd,  14  Beay.  44; 
7  Eng.  L.  &Eq.  229.) 

CampheU,  Fax  dk  Oat^phell,  also  for  Haspondent 

The  first  question  to  be  considered,  is  —  was  tiie  eontract 
which  is  the  basis  of  this  action  an  executory  contract!  To 
a  limited  extent,  and  perhaps  we  may  say,  in  a  purely  techni- 
cal sense,  it  was  executory.  But  it  seems  to  us,  that  in  all 
these  points  wherein  the  defendants  would  have  any  just  or 
legal  right  to  intervene,  it  was  an  executed  and  not  executory 
contract.  It  was  certainly  executed  in  so  far  as  that  the 
defendants  had  actually  received  the  entire  consideration  of 
the  sale  made  by  them  to  our  vendors.  All  the  service  which 
Baker  was  to  render  in  consideration  of  the  purchase  of  these 
cattle,  had  been  rendered.  It  was  executed  in  so  far  as  that 
.the  defendants  had  deliberately,  and  in  the  most  solemn  man- 
ner, complied  with  all  the  forms  of  law  in  making,  executing, 
and  delivering  the  written  evidence  of  the  sale  and  of  the 
transfer  of  the  title  to  the  property.  It  was  executed  in  so 
far  as  that  the  defendants  had  actually  delivered  to  their  ven- 
dee the  possession  of  the  property  sold  —  not  the  possession  in 
severalty  of  the  five  hundred  head  of  cattle,  but  the  joint 
possession  with  them  of  the  entire  herd  from  which  the  fi^e 
hundred  head  was  to  be  taken.  It  was  executed  in  so  far  aa 
that  the  defendants,  vendors  of  the  property,  had  nothing  far- 
ther either  to  receive  or  to  do  in  the  premifiies.  The  only  act 
undone,  the  only  thing  unexecuted,  was  the  selection  and  sey- 
erance  of  the  five  hundred  head  from  the  balance  of  the  herd, 
and  this  was  to  be  done,  not  by  the  vendors,  nor  by  the  joint 
action  of  vendors  and  yendee,  but  at  the  ccmvenience  of  and 
by  the  yendee  alone,  who  had  been  let  into  possession  for  that 
purpose,  and  to  whom  the  right  had  been  ff^ven  to  make  that 
selection  without  let,  hindrance,  molestation,  interruption, 
assistanoey  or  choice  of  or  from  the  tendots.    CSerftai&ly  this 
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contract  has  hem  so  far  execated  as  that  it  was  a  perfect  and 
binding  sale  and  transfer  of  the  title  to  the  property. 

But  even  if  this  contract  is  in  any  sense  an  executory  con* 
tract,  we  insist  that  it  is  such  an  one  as  that  its  specific  peiv- 
formance  may  properly  be  enforced  by  decree  in  eqnity,  and 
that  the  circumstances  are  such  as  to  give  Oourts  of  equity 
jurisdiction  in  the  premises^  and  to  entitle  ns  to  eiquitable. 
relief.  The  fundamental  principle  which  underlies  the  whole, 
doctrine  of  specific  performance  is,  that  where  a  f air^  bona  fide 
contract  has  been  so  far  executed,  that  by  reason  of  its  partial 
execution  alone,  or  in  conjunction  with  other  changes  which 
have  subsequently  taken  place,  the  parties  cannot  be  restored 
to  their  original  condition  or  circumstances,  or  that  the  failure 
of  one  party  to  comply  with  its  condition  would  operate  oa  a 
fraud  upon  the  other  who  was  not  in  default.  Courts  of  equity 
will  interfere  and  decree  a  specific  performance  of  the  con- 
tract. The  question  as  to  whether  or  not  the  failure  would 
operate  as  a  fraud,  enters  quite  as  much  into  the  consideration 
of  the  Court  it  determining  the  jurisdictional  point  as  does 
the  question  whether  or  not  the  breach  of  contract  can  be 
compensated  in  damages.  (See  Arguello  v.  Edinger,  10  CaL 
150,  where  this  subject  is  discussed  at  some  length.) 

By  the  Cbnrt^  Shaftex,  J. 

This  case  comes  into  this  Court  by  an  appeal  taken  by  the 
defendants  from  a  decree  of  the  Fourth  District  Court,  ren- 
dered against  them  and  in  favor  of  the  complainant. 

The  complaint  sets  out  that  on  the  18th  day  of  December^ 
▲.  D.  1858,  the  defendants,  Cesar  Piatti  and  Liberate  Piatti^ 
were  and  ever  since  have  been,  husband  and  wife;  that  on 
that  day  they,  for  the  consideration  of  fifteen  thousand  dollars, 
dnly  signed,  acknowledged  and  delivered  their  bill  of  sale  to 
E.  D.  Baker,  as  follows,  viz: 

''Know  aU  man  by  ihese  presents,  that  we,  Cesar  Piatti,  end 
liberate  Pisrtti^  bis  wife  (late  Levinia  Bull,)  for  and  in  eonsid^ 
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eration  of  the  sum  of  $15,000  to  ns  in  hand  paid,  the  leoeipt 
whereof  is  hereby  acknowledged,  have  granted,  bargained  and 
sold  to  E.  D.  Baker,  to  whom  we  make  said  acknowledgment 
of  the  receipt  of  said  money,  five  hundred  head  of  cattle,  part 
and  parcel  of  our  stock  of  cattle  now  running  on  the  Laguna 
Ranch,  in  Santa  Clara  County,  to  be  selected  and  chosen  by 
him  or  his  agents  out  of  said  stock  or  herd,  at  his  choice, 
hereby  guaranteeing  to  him  the  right  and  possession  thereof, 
and  authorizing  him  to  select  and  take  the  same  immediately, 
fully  and  absolutely  as  of  his  own  right  and  property. 

^  Oiven  under  our  hands  this  16th  day  of  December,  1858. 

"LiBEBATA  PlATTI, 

"Cesab  Piattl 
•*  Witness:  R  R  Fui-Toir.*' 

"  State  of  Caufobnia,  1 

"  County  of  Santa  Clara,  j 

''On  this  18th  day  of  December,  A.  D.  1858,  before  me, 
Thomas  Bradley,  a  Kotary  Public  in  and  for  sidd  county,  per- 
eonally  appeared  Cesar  Piatti  and  Liberata  Piatti,  his  wife, 
personally  known  to  me  to  be  the  individuals  described  in  and 
who  executed  the  annexed  instrument,  as  parties  thereto,  and 
acknowledged  to  me  that  they  executed  the  same  freely  and 
▼oluntarily,  and  for  the  uses  and  purposes  therein  mentioned ; 
and  the  said  Liberata  Piatti,  wife  of  the  said  Cesar  Piatti, 
having  been  by  me  first  made  acquainted  with  the  contents  of 
said  instrument,  acknowledged  to  me,  on  an  examination  apart 
from  and  without  the  hearing  of  her  husband,  that  she  exe- 
cuted the  same  freely  and  voluntarily,  without  fear  or  oompul* 
aion,  or  undue  influence  of  her  husband,  and  that  she  did  not 
wish  to  retract  the  execution  of  the  same. 

''  In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
my  official  seal  the  day  and  year  first  above  mentioned. 

[l.  8.]  "  Thomas  Bbaduct,  Notary  Public'* 

That  by  the  terms  of  the  bill  of  sale  and  as  a  matter  of  &ct, 
they  then-  and  there  told  said  cattle  to  Baker,  and  he  became 
tlie  owner  thereof. 
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That  on  the  20th  <xf  Au^oBt^  A.  D.  1859^  by  instrument  in 
writing  on  the  back  of  the  bill  of  sale,  transferred  the  five 
hundred  head  of  cattle  over  to  McLaughlin,  the  conaipIainant« 
for  five  thousand  dollars,  of  which  instrument  the  following  ia 
aoopy: 

''For  five  thousand  dollars  value  received  I  hereby  assign 
and  transfer  and  sell,  and  set  over  to  Charles  McLaughlin  the 
eatde  sold  to  me  in  and  by  the  within  bill  of  sale,  and  author- 
ize him  for  himself  to  have,  claim  and  keep  the  same  in  full 
ownership,  having  all  the  right  of  the  same  vested  in  me  by 
the  above  bill  of  sale^  without  any  recourse  on  me,  on  account 
of  said  sale  or  otherwise,  which  the  said  McLaughlin  herebj^ 
accepts. 

"  August  24, 1859.  E.  D.  Bakbb/' 

That  at  the  time  of  the  bill  of  sale,  the  five  thousand  head 
were  and  are  now  (to  wit:  at  the  commencement  of  this  suit) 
part  and  parcel  of  a  large  herd  of  cattle  of  the  same  kind  on 
Laguna  Eanch,  and  were  at  the  time  of  sale  in  possession  of 
defendant,  Cesar  Piatti,  as  the  separate  property  of  said  Libe- 
rata,  and  are  now  on  said  ranch  occupied  by  said  Liberata  and 
Cesar,  and  in  their  possession. 

That  at  th^  time  of  the  execution  of  the  bill  of  sale,  the 
said  defendants  placed  Baker  in  joint  possession  with  them  of 
the  main  herd,  imtil  a  division  of  said  main  herd  could  be 
made,  and  said  Baker  could  select  and  segregate  said  five  him- 
dred  head;  that  Baker,  by  his  agent,  continued  in  such  joint 
possession  for  about  five  months,  when,  after  a  temporary 
absence  at  San  Francisco,  said  agent  on  returning  was  refused 
possession  by  the  said  defendants;  that  there  has  never  been  a 
segregation  of  said  five  hundred  head  from  said  main  herd. 

That  at  the  time  of  the  bill  of  sale,  and  since,  the  main  herd 
was,  and  has  been  the  separate  property  of  the  said  Libe- 
rata, derived  by  her  as  a  position  of  the  estate  of  a  former  hus- 
band, one  Fisher,  now  deceased ;  that  said  defendant.  Murphy, 
claims  to  be  the  owner  of  said  five  hundred  head,  by  some 
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pretended  sale  from  said  Liberata,  bnt  that  the  same  is  fraud- 
ulent and  void;  that  said  Murphy  never  paid  anything  for 
such  pretended  interest^  but  that  it  was  a  sham  sale,  made  to 
hinder,  delay  and  defraud  creditors. 

That  the  common  property  of  Cesar  and  Liberata,  and  the 
separate  •property  of  Cesar,  without  the  property  in  question, 
is  insufficient  to  satisfy  complainant's  demands  for  damages,  in 
case  he  cannot  obtain  a  division  of  said  main  herd,  and  the 
delivery  of  said  five  hundred  head,  under  the  terms  of  the  bill 
of  sale  and  assignment;  and  that  if  complainant  cannot 
obtain  such  division  and  delivery  as  aforesaid,  he  will  suffer 
irreparable  injury  by  reason  of  inability  of  defendant,  Cesar, 
to  respond  in  damages  for  breach  of  warranty  in  said  bill  of 
sale,  and  the  non-liability  of  the  said  Liberata  on  the  warranty, 
she  being  a  married  woman. 

That,  on  refusing  Baker's  agent  to  re-enter  into  the  joint 
possession  as  aforesaid,  the  said  defendants  have  conspired  and 
confederated  to  cheat  and  defraud  the  complainant,  under  pre- 
tense of  said  fraudulent  sale  to  Murphy,  out  of  said  five  him- 
dred  head  of  cattle  and  the  equivalent  thereof  in  damages; 
and  that  since  the  execution  of  the  bill  of  sale,  as  complain- 
ant is  informed,  said  defendants  have  sold  about  three  hundred 
head  of  said  herd,  without  the  knowledge  or  consent  of  Baker 
or  of  complainant,  and  are  endeavoring  to  and  will  sell  the 
balance  of  the  herd  to  innocent  purchasers,  etc;  that  said 
ranch  being  in  an  isolated  location  and  sparsely  settled  dis- 
trict, the  said  main  herd  may  be  easily  driven  off  and  sold  to 
innocent  purchasers  during  the  pendency  of  this  action,  unless 
ft  receiver  be  appointed  by  the  Court  to  take  charge  of  such  five 
hundred  head,  as  may  be  selected  and  chosen  by  the  complain- 
ant, and  the  defendants  be  restrained  in  the  meantime  from 
selling  or  otherwise  disposing  of  said  main  herd  of  cattle; 
that  at  the  time  of  bill  of  sale,  and  now,  said  five  hundred 
head  were  and  are  worth  fifteen  thousand  dollars;  that  on  the 
3d  day  of  September,  1859,  complainant  dexnanded  of  Oesar 
and  Liberata  said  five  hundred  head  of  cattle,  as  per  terms  erf 
the  bill  of  sale,  they  knowing  of  his  ownership,  and  ^biBf 
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refused  and  still  refuse  to  deliver  the  same,  and  deny  cotEi- 
pTainant's  right  to  an j  portion  of  the  same^  although  there 
were  then  and  now  are  over  one  thousand  head  of  stock  on 
hand,  out  of  which  Baker  had  a  right  to  seleety  and  the  same 
now  remain  on  said  ranch  in  the  possession  of  said  Cesar  and 
Liherata ;  that  Baker  and  the  complainant  have  fully  kept  and 
perform^  the  agreement  on  their  part,  and  the  said  defendants 
Cesar  and  Libetata  have  wholly  disregarded  their  covenants 
and  agreements^  etc 

That  complainant  is  remediless,  and  can  only  be  protected 
by  the  equitable  interposition  of  the  Court,  etc.  The  com- 
plainant therefore  prays  that  the  main  herd  may  be  divided 
1>y  the  decree  of  the  Court,  and  that  he  be  adjudged  to  be  the 
owner  and  entitled  to  the  possession  of  five  hundred  head  of 
cattle  of  said  large  herd  on  said  ranch,  to  be  selected  and 
chosen  by.  the  complainant  out  of  said  main  herd,  and  that 
said  Liberata  and  Cesar  be  adjudged  and  decreed  to  specifi- 
cally perform  all  and  singular  dieir  covenants  and  stipulations 
as.  specified  in  said  bill  of  sale,  and  for  a  receiver  to  take 
charge  of  five  hundred  head  to  be  selected  and  chosen  by  the 
complainant,  and  in  the  meantime  for  an  injunction,  etc ;  and 
that  the  Court  deoree  the  eomplainant  to  be  entitled  to  and 
that  the  receiver  deliver  over  to  him  such  five  hundred  head 
cf  cattle,  and  that  the  injunction  be  made  perpetual,  and  for 
rach  other  relief,  eta ;  and  also  tiiat  the  Court  decree  that  the 
pretended  sale  to  the  defendant  Murphy  was  fraudulent  and 
void,  and  was  intended  to  hinder  and  delay  the  creditors  of  the 
other  defendants  and  to  defraud  this  plaintiff,  and  that  said 
Murphy  has  no  interest  in  or  to  said  stock 

Upon  this  bill  and  in  pursuance  of  the  prayer,  a  receiver 
was  appointed,  etc.,  and  injunction  issued,  etc  The  defend- 
ant Murphy  demurred  to  the  bill  on  the  following  grounds^ 
viz: 

*^  1.  That  this  Court,  as  a  Court  of  eqnily,  has  no  jurisdic- 
tion of  the  subject  matter  of  this  action. 

'^2.  That  there  is  a  defect  of  parties  defendant;  that  isy  in 
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uniting  the  defendant  with  the  defendants  Piattis  in  an  action 
for  a  specific  performance  of  an  agreement  betwerai  the  plain- 
tiff and  said  Piattis^  to  which  the  defendant  (Murphy)  was 
not  a  party. 

*^  8.  That  the  plaintiff  has  not  the*  legal  capacity  to  sue  this 
defendant  to  set  aside  the  alleged  fraudulent  sale  and  convey- 
ance to  this  defendant  referred  to  in  the  complaint,  because 
said  plaintiff  is  a  subsequent  purchaser  with  notice,  and  be- 
cause he  is  not  a  judgment  creditor  of  said  Piattis,  or  of  either 
of  them. 

^^4.  That  several  causes  of  action  have  been  improperly 
united,  viz:  a  specific  performance  upon  an  executory  agree- 
ment between  said  plaintiff  and  said  Piattis,  and  to  set  aside 
an  alleged  fraudulent  conveyance  to  this  defendant 

^^5.  Because  said  complaint  is  multifarious,  and  unites 
separate  and  distinct  grievances  against  separate  and  distinct 
persons. 

'^  6.  That  the  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  any  of  said  defendants. 

^^7.  That  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  this  defendant,  either  sepa- 
rately or  jointly  with  said  Piattis,  or  either  of  them.** 

The  demurrer  having  been  overruled,  the  defendants  an- 
swered separately.  The  case  went  to  a  referee  and  on  his 
special  report  of  the  facts  judgment  was  entered  for  the  plain- 
tiff. 

There  is  a  diversity  of  questions  raised  by  the  record,  all  of 
which  have  been  fully  and  learnedly  discussed  by  the  counsel 
of  the  respective  parties,  but  the  only  points  which  we  find 
it  necessary  to  determine  in  order  to  dispose  of  the  appeal 
upon  its  merits,  are  the  following: 

First  —  In  our  judgment  the  contract  set  up  in  the  complaint 
was  executory  at  the  commencement  of  the  action;  that  is  to 
say,  the  plaintiff  at  that  time  had  not,  as  the  assignee  of  Baker, 
become  the  owner  in  severalty  of  any  part  of  the  herd  of 
cattle  mentioned  in  the  bill  of  sale.     It   is   a   fundamental 
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principle  pervading  everywhere  the  doctrine  of  the  sales  of 
chattels,  that  if  goods  be  sold  (while  mingled  with  others)  by 
nnmber,  wei^t,  or  measure,  the  sale  is  incomplete,  and  the 
title  oontinnes  with  the  seller  until  the  bargained  property  is 
separated  and  identified.  The  reason  is  that  the  sale  cannot 
apply  to  any  article  until  it  is  dearly  designated  and  its  iden- 
tity ascertained.  Jn  the  case  under  consideration,  it  could  not 
be  said  with  certainty  that  any  particular  five  hundred  head 
of  cattle  belonged  to  Baker  or  ^e  plaintiff  as  his  assignee, 
until  a  severance  of  that  number  from  the  herd  from  which 
they  were  to  be  taken*  If  a  part  of  that  herd  had  died,  five 
hundred  head  surviving,  the  loss  would  neither  in  whole  nor 
in  part  have  fallen  upon  Baker.  (Hutchinson  v.  Hunter,  7 
Barr,  140;  Woods  v.  MeOee,  1  Ohio,  466;  Crowfoot  v.  Bur- 
nett, 2  Comst  268 ;  Story  on  Sales,  Sec.  296 ;  Horr  v.  Baher, 
6  Cal.  489  —  8  Cal.  608 ;  Adams  v.  Oorham,  6  Cal.  68.)  These 
principles  are  so  well  settled  that  no  beneficial  purpose  would 
be  subserved  were  we  to  pursue  the  discussion  further. 

Second  —  As  a  general  rule,  a  bill  in  equity  does  not  lie  to 
enforce  the  specific  performance  of  a  sale  of  personal  prop- 
erty. There  are  exceptions  to  the  rule,  but  the  case  made  by 
the  plaintiff  is  not  within  them.  The  equitable  jurisdiction 
to  enforce  specific  performance  in  this  class  of  contracts  is  not 
based  either  in  whole  or  in  part  upon  the  accident  of  insol- 
vency, but  upon  the  general  principle  or  truth  that  in  the 
excepted  cases  there  can  be  no  adequate  compensation  in  dam- 
ages at  law,  the  solvency  of  the  defendant  being  given.  This 
consequence  sometimes  results  from  the  fact  that  the  thing 
baigained  for  is  of  unusual  distinction  or  curiosity,  or  from 
the  fact  that  the  commodities  sold  or  contracted  for  are  so 
related  to  the  situation  or  to  the  business  arrangements  of  the 
purchasetr  that  non-fulfilment  would  greatly  embarrass  and 
impede  him  in  his  plans  and  prospects  —  threatening  or  involv- 
ing a  loss  of  profits  which  a  jury  could  not  correctly  estimate ; 
or  to  cases  where  the  contract  is  not  to  be  presently  executed, 
and  the  like. .  {Taylor  v.  Neville,  cited  in  8  Atk.  884 ;  Adderly 
¥.  Dixon,  1  SiuL  and  Stu.  610;  1  Sto.  Eq.  Juris.,  Sec.  718.) 
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In  this  case  the  contract  was  to  be,  or  at  leaat  might  have 
been,  executed  hy  Baker  inunediately  after  it  was  concluded 
upon;  and  he  furthermore  had  an  opportunity  to  exercise  his 
right  of  selection  and  segregation  at  the  time  when  he  was 
let  into  joint  possession  of  the  herd  with  the  vendor.  The 
cattle  were  without  special  value,  in  themselves  considered, 
nor  does  it  appear  that  if  they  had  been  segregated  by  Baker 
and  taken  into  possession  that  they  would  or  could  have  beeoi 
put  to  any  other  than  the  most  common  uses.  On  the  face  of 
the  complaint,  as  well  as  on  the  face  of  the  referee's  report, 
the  cattle  bargained  for  were  in  no  manner  distinguishable 
from  merchandise  at  larga  (Buxton  v.  Lieter,  8  Atk:  882.) 
To  uphold  the  judgment  appealed  from  would  therefore  not 
only  be  in  contravention  of  all  the  cases,  bat  in  subversion  of 
the  principles  upon  which  the  equity  jurisdiction  is  founded* 

Third  —  But  while  it  is  insisted  on  behalf  of  the  respondent 
that,  if  the  contract  be  as  yet  unexecuted,  its  full  execution 
can  be  compelled  in  this  proceeding,  yet  the  chosen  position 
of  counsel  is  that  the  complaint  discloses  a  contract  fully  exe- 
cuted— nothing  remaining  to  be  done  either  by  vendors  or 
vendee  in  order  to  vest  a  title  in  the  latter  to  a  band  of  fivB 
hundred  head,  distinguished  and  separate  from  the  larger  herd 
to  which  they  originally  belonged.  As  has  been  stated  already, 
we  do  not  consider  that  the  complaint  carries  the  contract 
which  it  sets  forth,  to  that  pitch  in  the  matter  of  execi  tion; 
and  it  results  that  in  our  opinion  the  complaint  can  be  made 
to  take  on  no  other  aspect  than  that  of  a  bill  brought  to  com- 
pel the  specific  performance  of  a  contract  for  the  sale  of  per> 
sonal  property,  all  the  terms  of  which  contract  have  not  as 
yet  been  fulfilled  —  and  here  the  jurisdictional  obstacle,  previ- 
ously named,  is  encountered.  But  on  the  facts  of  this  case, 
the  plaintiff  had  a  speedy  and  perfect  remedy  at  law.  The 
plaintiff,  as  the  assignee  of  Baker,  had  the  right  to  the  imme- 
diate possession  of  the  whole  herd  for  the  purpose  of  making 
a  selection  of  his  five  hundred  head.  In  pursuance  of  that 
right  the  defendants  were  requested  to  deliver  the  whole  herd 
to  tbe  plaintiff,  but  refused  so  to  do.    We  have  here  all  the 
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groun'dfl  upon  which  the  action  of  detinue  has  been  familiarly 
planted  for  ages.  In  that  form  of  remedy  the  plaintiff  could 
have  recovered  possession  of  the  whole  herd  —  selected  his  five 
hundred  head  from  it  and  returned  the  residue  of  the  cattle  to 
the  Piattis.  Our  action  for  the  "daim  and  delivery  of  per- 
sonal property,"  considered  as  a  remedy,  is  at  least,  commen- 
surate with  the  action  of  detinue  at  common  law.  But  if  the 
plaintiff  could  not  have  availed  himself  of  this  remedy,  and 
whether  he  could  or  not  we  have  no  occasion  to  decide,  yet  it 
is  beyond  controversy,  that  he  could  have  maintained  an  action 
upon  the  contract  for  the  recovery  of  damages,  which  relief 
would  have  been  "  adequate  and  complete  '*  in  the  fulness  of 
the  meaning  borne  by  those  terms  in  equity  law. 

The  view  we  have  taken  of  the  case  makes  it  unnecessary 
to  consider  the  other  questions  discussed  by  counsel. 

The  judgment  is  reversed  and  the  Court  below  is  directed 
to  enter  judgment  in  favor  of  the  defendants. 

Mr.  Justice  Sawteb  expressed  no  opinion. 


SOLANO  COUNTY  v.  JOHN  M.  NEVILLE. 

Acnon  nr  Vaum  or  Cocntt.^Aii  aetlon  may  Iw  btonglit  la  the  iiaaM  ef  a 
eonntj  to  recover  monef  IwloDglikg  to  the  General  Fimd  of  the  comity. 

COHpaKBATioN  OF  TAX  COLLBCOOBS. — ^Tho  Legiilatiire  baa  the  power  to 
erect  a  law  directing  the  Collector  of  Taxes  for  a  county  to  iMiy  one  half 
ef  the  compensation  allowed  him  hy  law  for  the  colteetloB  of  the  mmie 
Into  the  County  Treasury  for  the  benefit  e<  the  Qeneial  Fnnd. 

Appeal  from  the  District  Court,  Seventh  Judicial  District^ 
Solano  County. 

The  following  is  the  complaint  to  which  defendant  demurred : 

"  Solano  County,  plaintiff,  by  J.  C.  Hinckley,  District  Attor- 
ney, complains  of  John  M.  Neville,  defendant,  and  for  cause 
of  action  alleges  that  the  said  defendant,  being  Sheriff,  and  ex 
officio  Tax  CoUeictor  of  Solano  County,  between  the  17th  Aij 
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of  August  and  the  16th  day  of  November,  A.  D.  1863,  col- 
lected a  large  amount  of  public  revenue  and  taxes  on  property, 
to  wit:  the  sum  of  $86,578  87,  and  during  the  time  aforesaid 
collected  and  received  a  percentage  thereon,  allowed  by  la'w 
as  compensation  for  the  collection  of  property  tax,  such  peor- 
centage  amounting  to  the  sum  of  $2,631  57. 

"  Plaintiff  further  shows  that,  by  an  Act  of  the  Legislature 
of  this  State,  entitled  ^An  Act  to  regulate  the  fees  of  certain 
officers  in  Solano  Coimty,'  approved  April  6,  1863,  it  was 
made  the  duty  of  said  defendant.  Sheriff  and  ex  officio  Tax 
Collector  as  aforesaid,  to  pay  into  the  Coimty  Treasury  of  said 
coimty,  for  the  baiefit  of  the  General  Fund  thereof,  fifty  per 
cent  of  the  aforesaid  compensation  allowed  by  law  for  the  col- 
lection of  property  tax,  to  wit,  the  sum  of  $1,315  78^,  and 
that  no  portion  of  said  sum  has  been  paid  into  said  County 
Treasury,  but  that  the  whole  thereof,  by  virtue  of  the  Act 
aforesaid,  is  due  and  payable  from  the  defendant  to  the  plain- 
tiff. 

^'  ^Nevertheless,  the  said  defendant,  although  often  requested, 
has  hitherto  wholly  neglected  and  refused  to  pay  the  same,  or 
any  portion  thereof. 

'^  Wherefore  plaintiff  prays  judgment  against  said  defend- 
ant for  said  sum  of  $1,315  78^,  witJ^  the  costs,  fees  and  charges 
allowed  by  law. 

"J.   0.   HlNCKEXT, 

**  District  Attorney  Solano  County.*' 

Judgment  was  rendered  for  the  defendant,  and  plaintiff  ap- 
pealed from  the  order  sustaining  the  demurrer. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  C.  Hinckley, ,  tor  Appellant 

Swan  dc  Hays,  also  for  Appellant 

We  beg  leave  to  submit  that  the  oomplamt  eontaiiit  *a 
statement  of  facts  constituting  the  cause  of  action  in  ordi- 
nary and  concise  language,'^  as  required  by  the  aeoond  snbdi- 
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vision  of  the  thirty-ninth  section  of  the  Practice  Act  That 
there  is  nothing  uncertain^  ambiguous,  or  nnintelligible  in  the 
complaint  ^ 

^'  It  is  only  necessary  that  the  canse  of  indebtedness  should 
be  stated  in  such  a  manner  as  to  apprise  the  defendant  of  the 
object  of  the  suit''     (MilUken  v.  Murray,  5  Cal.  245.) 

We  do  not  think  it  can  be  contended  with  any  d^ree  of 
earnestness  that  this  complaint  is  deficient  in  any  of  the  grounds 
named  in  the  fourth  ground  of  demurrer. 

A  writ  of  mandate  would  be  a  novel  proceeding  to  recover 
money  due,  and  we  think  there  can  be  nothing  in  the  point 
that  no  demand  had  been  made  of  the  defendant  to  pay  the 
money  over,  because  the  law  under  which  the  suit  is  brought 
makes  it  the  duty  of  the  defendant  to  pay  the  money  into  the 
County  Treasury. 

As  to  the  third  ground  of  demurrer,  "  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action;'' 
assuming  that  the  other  grounds  of  demurrer  are  not  well  taken, 
we  rely  upon  the  law  under  which  this  suit  is  brought,  and 
the  facts  as  stated  in  the  complaint,  as  showing  a  good  cause 
of  action. 

The  seventh  section  of  the  **  Act  to  regulate  the  fees  of  cer- 
tain officers  in  Solano  County,*'  reads  as  follows,  to  wit:  "The 
T£LX  Collector  shall  receive  the  fees  and  compensation  noisr 
allowed  by  law;  but  fifty  per  cent  of  the  compensation 
allowed  for  the  collection  of  property  tax  shall  be  paid  by 
him  into  the  County  Treasury,  for  the  benefit  of  Ae  General 
Fond."  Approved  March  6,  1863.  (Statutes  of  1863,  page 
193.) 

It  will  be  observed  that  whilst  the  law  does  state  that  the 
Tax  Collector  shall  receive  the  fees  and  compensation  now 
allowed  by  law,  it  does  not  state  that  he  shall  be  allowed  that 
compensation;  and  it  will  also  be  observed  that  the  law  does 
not  say  that  fifty  per  cent  of  his  compensation  for  collection, 
etc,  shall  be  paid  into  the  Treasury,  etc,  but  says  the  com- 
pensation allowed,  etc,  shall  be  paid  into  the  Treasury,  etc 
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We  demur  to  ^e  complaint,  ailing :  First  —  That  the  plain- 
tiff, Solano  County,  hath  not  the  legal  capacity  to  sue^  because 
the  amount  is  given  to  a  particular  fund,  to  vnif  thcf  General 
Fund  of  the  county.  The  Treasurer  of  the  county  is  the  legal 
custodian  of  that  f und^  and  he  alone  can  sue  for  moneys  due  it ; 
or  if  the  Board  of  Supervisors  might  maintain  the  action,  flte 
County  of  Solano,  in  its  corporate  capacity,  is  not  empowered 
to  bring  the  suit*     (Himsaeher  v.  Borden,  6  Oal.  290.) 

Nor  is  the  County  of  Solano  the  real  party  in  interest  The 
General  Fund  of  the  county  is  in  the  charge  of  the  Treasurer, 
and  is  pledged  in  his  hands  for  the  d^bts  that  have  been  audited 
and  allowed  thereon.  The  holders  of  these  debts,  then,  are 
the  real  parties  in  interest,  and  the  Treasurer,  as  the  trustee 
of  an  express  statutory  trust,  is  the  person  who  should  bring 
the  suit. 

But  the  more  formidable  objection  is  based  upon  the  express 
proi'isions  of  the  Act.  Distinctly  affirming,  as  it  does,  that 
tiie  Tax  Collector  shall  receive  the  fees  allowed  by  law,  it 
proceeds  to  enact  that  he  shall  pay  them  over  to  the  General 
Fund,  precisely  as  if  it  had  stated  that  A.  shall  be  entitled  to 
recover  all  debts  due  him  by  the  means  now  allowed  by  law, 
but  that  he  shall  pay  fifty  per  cent  of  all  debts  received  by 
him  into  a  certain  bank  for  the  use  of  B. 

It  is  objectionable,  as  taking  the  property  of  the  Tax  061- 
lector  and  giving  it  to  another.  It  directs  his  statutory  rights, 
not  on  behalf  of  or  for  the  benefit  of  the  State,  but  of  a 
stranger. 

By  tiie  Court,  Rhodbs,  J.  « 

The  plaintiff  sued  the  defendant  to  recover  the  one  half  of 
the  fees  allowed  by  law,  as  the  percentage  for  the  collecti<m 
of  the  property  tax  in  Solano  County,  which  was  received  by 
him  as  Tax  Collector,  between  the  17th  of  August  and  the 
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16th  of  November,  1863.  The  defendant  demurred  to  the 
complaint  and  his  demurrer  was  sustained. 

The  first  ground  of  demurrer  now  urged  by  the  defendant 
ia,  that  the  plaintiff  has  not  legal  capaeity  to  sue.  This  w 
answered  by  the  Act  of  May  11,  1854  (Wood's  Dig.  249), 
which  provides  that  "suits  brought  for  or  against  a  county, 
shall  be  by  or  in  the  name  of  such  county."  The  General  Fund 
belongs  to  the  county,  and  neither  the  Treasurer  nor  the  Board 
of  Commissioners  can  sue  to  recover  moneys  that  are  required 
by  law  to  be  paid  into  that  fund,  for  neither  they  nor  the  cred^ 
iters  of  the  county  have  a  direct  interest  in  the  fund. 

The  groimd  mainly  relied  on  is  that  t^ie  Act  of  1863  "la 
objectionable  as  taking  the  property  of  the  Tax  Collector  and 
gi^ng  it  to  another."  It  is  provided  by  section  seven  of  the 
Act  to  regulate  the  fees  of  certain  ofBcers  in  Solano  County 
(Stats.  1863,  p.  193),  that  ^'the  Tax  Collector  shall  receive  the 
fees  and  compensation  now  allowed  by  law ;  but  fifty  per  cent 
of  the  compensation  allowed  for  the  collection  of  property  tax 
shall  be  paid  by  him  into  the  County  Treasury  for  the  benefit 
of  the  General  Fund." 

It  is  not  surprising  that  the  appellant  finds  it  difficult  to  con* 
struct  an  argument  in  answer  to  the  respondent's  proposition, 
for  when  it  is  said  that  the  whole  matter  of  fees  and  compen- 
sation for  the  collection  of  taxes  is  subject  to  the  control  of 
the  Legislature,  and  that  by  the  section  of  the  Act  cited,  the 
Tax  Collector  is  entitled  to  retain  for  his  services  only  one  half 
of  the  compensation  allowed  by  the  general  Revenue  Act,  and 
is  required  to  pay  into  the  General  Fund  of  the  county  the 
remaining  half,  the  argument  is  exhausted. 

Judgment  reversed  and  cause  remanded,  with  directions  to' 
the  Court  below  to  overrule  the  demurrer,  with  leave  to  the 
defendant  to  answer  the  complaint  according  to  iibe  rules  of 
said  Court 
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THE  PEOPLE  ex  rel  J.  W.  DICKENSON  •.  E.   IL 

BANVARD. 

SXATBIUNT    OK     AlTBAXs    VBOM    ▲     JUDGMENT. — A    PtLTtj     WhO    appe&ls     frOB     ft 

jadgment  or  an  ordar»  with  a  statement  annexed  to  the  jndcment  roll. 

moat   spedty  particnlarlj   In   his  statement   the  grounds  opon  which   he 

intends  to  relj  09  the  appeal. 
Motion  vmi  Nonsuit. — ^A  party  moTlng  for  a  nonsnlt  shonid   state   in   his 

motion  precisely  the  grounds  upon  which  he  relies,  so  that  the  attention  of 

the  Court  and  the  opposite  counsel  may  be  particularly  directed  to  the 

supposed  defects  In  the  plaintiff's  case. 
POwKB   or   Lbgislatubb   oTiB   Omens. —  The   tncnmbent   of   an    admlnlstr»> 

tlTO  office,  created  by  the  Legislature,  may  be  legislated  out  of  office  pending 

the  term  for  which  he  was  elected. 
Judgment  in  Quo  Wabkutto. — In   an,  action  of  quo   ioammto   to  determine 

the  right  to  an  office,  where  the  relator  claims  the  office  as  0  gainst  the  la- 
'  cumbent,  the  Court  may  hot  only  determine  the  right  of  the  defendant,  hat 

of  the  relator  also ;  and  If  it  determines  in  favor  of  the  relator,  may  render 

judgment  that  the  defendant  forthwith  deliver  up  to  the  relator  the  office. 
ArvTAij  FROM   ▲   JuDGMBNT. — On  an   appeal    from    a   Judgment,   the   appellate 

Court  cannot  consider  the  question  whether  the  andlngs  of  tact  are  Jostlfled 

by  the  evidence. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Die- 
trict,  Placer  County.* 

The  defendant  was  elected  Treasurer  of  the  County  of 
Placer,  at  the  general  election  in  1862,  and  afterwards  quali- 
fied and  entered  upon  the  discharge  of  its  duties. 

By  the  law,  as  it  then  stood,  his  term  commenced  on  the 
first  Monday  in  December,  1862,  and  extended  to  the  first 
Monday  in  March,  1865.  By  the  Act  of  1863,  (see  Laws  of 
1863,  p.  387,  Sec.  11^  it  was  provided  that  all  county  officers 
in  every  county  of  this  State  shall  be  elected  at  the  general 
election  in  1868,  and  of  every  second  year  thereafter,  and  shall 
hold  their  oi&ces  for  the  term  of  two  years  from  and  after  the 
first  Monday  of  March  subsequent  to  their  election. 

At  the  general  election  held  in  September,  1863,  defendant 
and  relator  were  candidates  for  the  office  of  Treasurer  of 
Placer  County,  and  relator  received  a  majority  of  the  votes 
and  the  certificate  of  election.  The  defendant  refused  to  sut^ 
render  up  the  office  on  the  first  Monday  in  March,  1864,  and 
this  action  was  commenced  to  try  the  right  to  the  office. 
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The  Court  found  the  following  faeta: 

^  At  the  general  election  in  1862,  defendant  was  duly  elected 
to  the  office  of  County  Treasurer  of  said  county  for  ^e  ensu- 
ing term,  which,  as  the  law  then  stood,  was  for  two  years  and 
three  months  from  the  first  Monday  in  December,  1862. 

"  He  duly  qualified  and  entered  upon  the  office  at  the  comr 
mencement  of  the  said  term,  and  has  held  it  erer  since. 

"  The  term  under  the  law  of  1862,  if  the  same  were  now  in 
force,  would  of  course  not  expire  until  March,  1865. 

''In  1863,  under  the  recent  amendments  of  the  State  Con- 
stitution, the  Legislature  passed  an  Act  providing  that  all 
county  officers  throughout  the  State,  including  Treasurer, 
should  be  elected  at  the  general  election  in  said  year,  (1863,) 
that  their  terms  should  commence  on  the  first  Monday  in  March, 
1864,  and  continue  for  two  years;  aiKi  repealing  all  former 
statutes  conflicting  with  said  Act.  Under  this  latter  Act,  the 
relator,  Dickenson,  at  the  general  election  in  1863,  was  duly 
elected  County  Treasurer  of  said  county.  He  received  his 
certificate  of  election,  took  the  oath,  filed  his  official  bond,  and 
did  all  the  acts  necessary  and  required  by  law,  in  order  to  entitle 
him  to  enter  upon  the  office.  At  the  commencement  of  his  term, 
on  the  first  Monday  of  March,  1864,  he  demanded  the  office  of 
the  defendant,  who  refused  to  deliver  it  to  him,  but  continues  to 
hold  it  himself.'^ 

Upon  these  facts  the  Court  rendered  the  following  judgment: 

'^  Wlieref ore^  it  is  considered  and  adjudged  that  the  said 
relator,  J.  W.  Dickenson,  is  the  lawfully  elected  and  duly  qual- 
ified Treasurer  of  said  Placer  County,  and  is  entitled  to  use, 
hold,  and  exercise  the  said  office,  and  perform  the  duties  there- 
of, and  to  receive  the  emoluments  thereof  for  two  years,  com- 
mencing with  the  1st  day  of  March,  A.  D.  1864,  and  that  the 
defendant,  E.  M.  Banvard,  is  guilty  of  usurping,  holding,  using, 
and  executing  the  same,  performing  the  duties  and  receiving 
the  emoluments  thereof  unlawfully. 

'^  And  it  is  ordered,  adjudged,  and  decreed^  that  the  said 
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defendant,  E.  M.  Banyard,  be  and  he  is  heireb j  esdnded  from 
the  said  office  of  Treasurer  of  said  Placer  County,  and  from 
exemcising  any  of  the  duties  pertaining  thereto;  and  that  he^ 
the  said  defendant,  do  forthwith  yield  and  deliyer  up  to  the 
said  relator,  J.  W.  Dickenson,  the  said  office  of  Treasurer  of 
said  Placer  County,  and  all  of  the  books,  papen,  keys,  furni- 
ture, property,  rooms,  documents,  moneys,  records,  belonging 
or  pertaining  to  the  said  office  or  the  business  thereof,  and  all 
and  everything  or  things  of  whatsoever  name  or  nature  which 
may  belong  to  the  said  office  or  the  business  thereof;  and  that 
the  said  relator  have  and  recover  of  the  said  defendant,  E.  M. 
Banvard,  his  costs  and  expenses  herein,  taxed,  at  twenty-setveot 
dollars  and  sixty  cents,  and  that  execution  issue  therefor." 

The  defendant  appealed  from  the  judgment,  and  annexed  m 
statement  of  the  evidence,  exceptions,  etc.,  to  the  judgmen-t 
roll. 

After  the  relator  had  closed  his  evidence  and  rested,  defend* 
ant  moved  the  Court  for  a  nonsuit,  without  assigning  in  his 
motion  the  grounds  on  which  he  claimed  it* 

Defendant  claimed  as  one  reason  for  holding  over,  that  re- 
lator's bond  was  insufficient,  and  on  the  defense  offered  two  wit* 
nesses  to  prove  that  before  relator  filed  his  bond  they  told  hha 
it  was  insufficient^  and  did  not  comply  with  the  statute. 

Jo  Hamilton,  for  Appellant. 

The  Act  of  1863,  eleventh  section,  meant  nothing  more 
than  this:  In  the  oounties  of  the  State  a  general  election 
should  be  held  in  1863,  for  State  and  county  officers.  The 
ooimty  officers  elected  to  take  office  on  the  first  Monday  of 
March  subsequent  to  their  election.  But  in  Placer  County, 
which  had  elected  its  county  officers  under  a  special  Act,  and 
who  had  elected  until  the  1st  of  Marchy  1866,  the  law,  whil0 
it  gave  to  the  officers  elect  the  right  to  take  office  on  the  fint 
Monday  of  March,  1864,  did  not  oust  the  old  officers,  and  if 
the  election  of  county  officers  in  Placer  was  valid  at  all  under 
the  Act  of  1863^  it  gave  to  those  officers  elected  no  present  right 
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of  office,  because  there  was  no  vacancy  in  office;  and  at  most, 
as  two  incumbents  could  not  exercise  the  right  of  office  at  the 
same  time,  the  peiaons  elected  in  1863  could  not  enter  until 
the  expiration  of  the  term  of  those  elected  in  1862. 

This  is  a  reasonable  construction  of  the  Act  of  1868,  in  its 
true  meaning  and  intent  If  it  meant  anything  else,  it  was 
easy  to  have  said  the  terms  of  officers  elected  in  1862  should 
close  on  the  first  Monday  of  March,  1864.  But  instead  of  so 
saying,  it  is  wholly  silent,  leaving  them  undisturbed  in  the 
offices.  Before  any  other  construction  eould  be  put  upon  the 
law  of  1863,  we  are  forced  to  the  conclusion  that  the  Legis- 
lature intended  to  do  .and  did  do  an  unjust  thing;  for  by  no 
mle  of  fairness  or  justice  could  a  whole  year  be  taken  from 
the  term.  By  putting  this  construction  upon  the  Act  of  1863, 
it  leaves  the  whole  of  the  Act  fairly  and  clearly  intelligible. 

Charles  A.  TuUle,  for  Bespondent. 

The  findings  of  the  Court  stand  in  the  place  of  the  verdict 
of  a  jury.     {WheeUr  v.  Hays,  3  Cal.  285.) 

In  Oagliardo  v.  Hoherlin,  18  Cal.  895,  the  defendant  brought 
up  all  the  testimony,  but  made  no  motion  for  a  new  trial. 
The  Court  say:  '^In  this  case,  no  motion  having  been  made 
for  a  new  trial,  the  findings  of  the  Court  are  conclusive  as 
to  the  facts.  *  *  *  In  the  absence  of  such  an  application, 
the  conclusions  of  fact  must  be  deemed  to  have  been  properly 
drawn,  and  the  matter  cannot  be  regarded  aa  open  to  investiga- 
tion on  appeaL'' 

In  Deputy  v«  Stapleford  ei  aL,  19  Cal.  302,  the  same  doctrine 
is  affirmed. 

.  In  Nelson  &  NobeU  v.  Highlomd,  18  Cal.  78,  the  Court  say : 
^  No  motion  for  a  new  trial  having  been  made  in  this  ease,  the 
finding  of  facts  by  the  Court  below  is  conclusive,  and  as  this 
finding  fully  sustains  the  judgment,  it  it  affirmed.''  (See 
Lsinmg  v.  QouJd,  13  Cal.  5:98.) 

This  rule  has  been  applied  to  both  legal  and  equitable 
actions.     Mr.  Jnstioe  Field,  m  Duf  v.  Fitker,  16  CaL  380, 


•474  PxoPLB  i;.  Bakvabd.  [Sup.Ct. 


Optoton  of  tht  Gout 


saja:  ^^  In  this  State  the  statate  provides  the  maimer  in  ivhich 
the  verdict  of  a  jury,  upon  an  issue  submitted  to  its  decisiooi, 
maj  be  reviewed — it  is  only  by  motion  for  a  new  triaL'' 

By  the  Court,  Shafteb,  J. 

This  is  an  information  filed  by  the  Attorney-General  on  the 
relation  of  Dickenson,  alleging  that  the  defendant  has  usurped 
the  office  of  Treasurer  of  Placer  County,  and  that  the  office 
of  right  belongs  to  the  relator.  The  appeal  is  from  the  jud^ 
ment  We  shall  consider  the  errors  alleged,  in  the  order  in 
wjhich  they  are  set  down  in  the  statement. 

First  — "  The  Court  erred  in  refusing  respondent's  motion 
for  a  nonsuit/'  By  the  three  hundred  and  thirty-eighth  seo- 
tion  of  the  Practice  Act,  a  party  who  appeals  from  a  jud^ 
ment  or  order,  with  a  statement  annexed,  is  required  '*  to  state 
specifically  the  particulars  or  grounds  upon  which  he  intends 
to  rely  on  appeal."  This  rule  has  not  been  complied  with  by 
the  appellant,  nor  did  he  in  his  motions  for  a  noxisuit  disclose 
the  grounds  of  it  in  the  Court  below.  Most,  if  not  all,  the 
considerations  upon  which,  it  has  been  held  that  a  party,  ob- 
jecting to  the  introduction  of  testimony,  should  state  precisely 
the  grounds  of  his  objection,  are  equally  applicable  to  show, 
when  a  nonsuit  is  moved  for  at  the  trial,  that  the  attention 
of  the  Court  and  of  opposite  counsel,  should  be  particularly 
directed  to  the  supposed  defects  in  the  plaintiff's  case.  We 
not  only  understand  such  to  be  the  rule,  but  consider  its  ob- 
servance a  matter  of  much  practical  consequence.  {Mateer  v; 
Broum,  1  CaL  221;  Kiler  v.  KimbaU,  10  CaL  268;  McGar- 
rUy  V.  Byington,  12  CaL  429.) 

Second — ^'The  Court  erred  in  refusing  the  testimony  of 
Fellows  and  Spear.''  The  respondent  ^'offered  to  prove  by 
each  of  these  that  each  informed  the  relator,  before  the  filing 
of  his  official  bond,  that  the  same  was  insufficient  and  did  not 
comply  with  the  statute  and  order  of  the  Board  of  Super- 
visors.'' The  testimony  was  objected  to,  and  was  excluded 
\jsg  the  Court  on  the  ground  of  inelevanqy.    There  was  no 
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error  in  this  ruling.  Assuming  that  the  relator's  bond  was 
insufficient,  the  fact  itself  mi^t  be  material;  but  any  repre- 
sentations by  third  persons  upon  that  subject,  though  made  to 
the  relator,  would  be  immaterial. 

Third  —  "The  judgment  of  the  Court  was  against  law.** 
There  is  but  one  question  which,  under  the  findings  of  the 
Court,  we  are  at  liberty  to  consider  as  within  the  purview  of 
this  objection;  and  that  is,  whether  the  Legislature  has  power 
to  shorten  the  term  for  which  a  County  Treasurer  is  elected 
—  or  more  lai^ly  stated,  whether  an  incumbent  of  an  admin- 
istrative office  created  by  the  Legislature,  can  be  legislated 
out  of  office  pending  the  term  for  which  he  was  elected?  The 
question  is  not  an  open  one.  It  was  met  and  decided  in  People 
ex  rel.  Attomey-Oenerdl  v.  Bqaires,  14  Cal.  12. 

Fourth  —  "  The  Court  erred  in  ordering  respondent  to  imme- 
diately vacate  said  office.'*  By  the  three  hundred  and  twelfth 
section  of  the  Practice  Act,  the  Court  was  authorized,  not 
only  to  determine  the  right  of  the  defendant,  but  to  determine 
the  right  of  the  relator  also;  and,  on  the  facts  found,  there 
can  be  no  doubt  that  the  judgment  was  correct  on  the  point 
covered  by  the  objection. 

Fifth  —  '^  The  testimony  does  not  warrant  either  the  findings 
or  the  judgment  of  the  Court**  It  is  inexaet  to  say  that  a 
judgment  is  not  warranted  by  the  evidence.  It  may  not  be 
warranted  by  the  pleadings,  or  the  verdict,  or  the  findings; 
and  on  demurrer  to  the  evidence,  or  on  motion  for  nonsuit 
properly  made,  it  may  be  said  that  a  judgment,  entered  for 
the  plaintiff,  is  not  warranted  by  the  facts  which  the  evidence 
tended  to  prove.  The  only  point  raised,  then,  by  the  objec- 
tion now  under  consideration,  is,  whether  the  findings  are  jus- ' 
tified  by  the  evidence,  and  that  question  cannot  be  gone  into 
under  an  appeal  from  the  judgment.  The  testimony  can  tmly 
be  reviewed  on  motion  for  new  trial.  (Oagliardo  v.  Hoherlin, 
18  Oal.  895 ;  Deputy  y.  StapUford,  19  CaL  802 ;  AUm  v.  Fm^ 
nan,  ante  68.) 

Judgment  affirmed. 
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ADELIA  HILL  v.  J.  M.  SMITH. 

VOBM  or  Dbvial  nr  Answbb. — ^U  an  answer,  in  response  to  aa  allegttiloB 
of  the  complaint,  instead  of  denying  it,  in  express  teruMi  eontaias  tlit 
arennent  that  the  defendant  did  not  commit  tbe  act  charged,  or  that  tlit 
fact  alleged  to  exist  does  not  exist,  these  averments  of  the  answer  trsTerM 
the  matters  alleged,  and  are  good  denials  of  the  same. 

pMOor  OF  MiMZMO  lOB  GOLD. — Evidence  that  a  party  Is  at  woric  on  a  data, 
and  Is  mining,  and  is  at  work  with  tools  commonly  nsed  by  miners.  Is 
sofficient  to  Jastlfy  a  Jury  in  finding  that  he  is  mining  for  gold,  without  any 
proof  that  he  has  fonnd  any  gold  In  the  claim. 

MmNO  ABOva  TRB  HBiD  OF  ▲  DtvcH^ — Where  a  ditch  baa  been  excsmted 
from  the  bed  of  a  stream,  and  its  water  has  been  diverted  through  the  ssme 
for  mining  purposes,  a  miner  has  no  right  to  work  a  claim  Iocs  ted  above  its 
head  after  the  ditch  is  dug,  in  such  manner  as  to  mingle  mud  and  sediment 
with  the  water,  and  Injure  Its  valne  to  the  ditch  owner  for  mining  purposes* 
or  to  fill  up  the  ditch  and  reservoirs  with  the  same  so  as  to  lessen  their 
capacity  and  increase  the  expense  of  cleaning  them  out. 

Same. — The  fact  that  a  miner,  working  a  claim  above  the  head  of  a  ditch, 
conducts  his  mining  operations  in  each  a  manner  as  to  caose  the  lesst 
possible  injury  to  the  ditch  and  water  flowing  In  the  same,  does  not  excuse 
his  responsibility  for  injuries  caused  by  working  the  same.  It  matters  not 
how  cautiously  or  carefully  the  miner  works,  for  If  the  ditch  owner  Is  in 
fact  injured,  the  miner  is  none  the  less  liable. 

Oaa  OF  Watk^  fob  Minino. — A»  between  ditch  owners  and  miners  nsing 
the  waters  of  a  stream  in  the  mineral  region  for  mining  purposes,  the  law 
does  not  tolerate  any  injury  by  one  to  the  prior  rights  of  the  other. 

Common  Law. —  The  reosofis  which  constitute  the  gtoniidwork  of  tlionilea 
of  the  common  law  tonchlag  water  rights  have  not  lost  their  govemiag  force 
In  the  mineral  regions  of  this  State.  The  conditions  to  whieh  we  are 
called  upon  to  apply  those  rales  are  changed  rather  than  the  rales 
themselves. 

Pbiob  and  SuBsaQUBifv  APFBOFBiATOBa  OF  Watbb. —  In  eontroversiea  la  ttie 
mining  regions  between  the  prior  and  subsequent  appropriators  of  water, 
Che  question  to  be  determined  la,  has  tbm  use  and  enjoyment  ot  the  water, 
for  the  parposet  for  which  iho  flr$t  appfoptialor  oIoIms  U,  been  Impaired 
I9  the  acts  of  the  sabseqnent  claimant? 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dia- 
irict,  Placer  Counly. 

This  action  was  commenced  May  SSth,  1868.  The  oonh 
plaint  averred  the  excavation  of  a  ditch  for  the  conveyance  of 
water  for  mining  purposes  from  Indian  Cancm  to  Iowa  Hill^  by 
plaintiff's  grantor,  in  1852,  and  the  contiuuous  use  of  the  water 
of  the  canon  in  the  ditch  from  that  time  up  to  the  comm^ioe- 
ment  of  the  suit;  and  that  at  the  time  the  ditch  was  dug  the 
water  flowed  down  in  a  clear  state,  without  any  mixture  of 
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mud  07  sediment,  and  so  r^nained  tmtil  the  acta  of  defendant 
complained  of;  md  that  the  water,  when  in  a  clear  condition^ 
was  more  valuaUe  and  profitable  to  plaintiff  for  sale  for  min- 
ing purposes  than  when  mixed  with  mud  and  sediment.  That 
the  defendant  had  been  engaged  for  four  weeks  in  di^ng  up 
the  bed  of  the  canon  at  points  from  six  hundred  to  one  thour 
sand  feet  above  the  head  of  the  ditoh,  and  washing  down  the 
earth  with  the  water  into  the  ditch,  thereby  mixing  the  earthy 
mud,  and  sediment  with  the  water,  so  that  the  same  settled  in 
the  bottom  of  the  ditoh  and  reservoirs,  and  lessened  their 
capacity  and  increased  the  expense  of  cleaning  the  same^ 
That  the  miners  who  purchased  the  water  from  plaintiff,  used 
the  same  throu^  hose,  and  that  when  it  was  loaded  with  mud 
it  destroyed  their  hose,  etc,  and  that  plaintiff's  sales  of  water 
had  been  injured  thereby* 

The  complaint  prayed  for  judgment  for  damages,  and  for  an 
injunction. 

The  answer  did  not  deny  in  express  language  the  allegations 
of  the  complaint,  but  in  answer  thereto  stated  that  the  waters 
of  Indian  Canon  had  not  flowed  down  in  a  clear  state,  and  that 
defendant  had  not  washed  any  earth  into  plaintiff's  ditch,  etc. 

The  defendant,  on  the  trial,  proved  that  he  had  located  a 
claim  above  the  head  of  the  ditch  a  short  time  before  the  suit 
was  commenced^  and  was  engaged  in  working  the  same,  but 
introduced  no  evidence  to  show  that  he  had  found  any  gold 
there.  The  evidence  showed  that  the  bed  of  the  cancm  above 
the  head  of  the  ditch  was  about  one  hundred  feet  in  width^ 
and  that  the  earth  was  from  three  to  four  feet  in  depth,  and 
that  the  defendant  used  the  water  of  the  canon  to  work  hie 
daim,  and  that  after  the  water  left  the  claim  it  flowed  into 
the  ditch. 

The  Court  gave  the  following  inatruetions  to  the  jury,  <to 
which  plaintiff  excepted. 

''It  is  very  difficult  to  state  with  exaetneas  the  rights  of 
a  ditch  ^wner  as  against  miners  who  subsequently  locate 
claims  on   the  same  ttveam  above  the  head  of  the  ditclL 
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Oar  Courts  have  endeavored  to  adopt  those  mles  in  rdation 
to  the  subject  which  will  allow,  as  far  as  possible,  both  these 
classes  of  location  upon  the  public  d<»nain  to  enjoj  their 
property.  Of  course,  if  the  fint  locator  of  a  water  ditch 
upon  a  clear  stream  was  held  to  be  entitled  to  the  continu- 
ous use  of  the  water  in  a  pure  state,  then  laq;e  regions  of 
rich  mining  country  would  be  kept  from  settlement  and  de* 
velopment  On  the  other  hand,  if  miners  were  allowed  to 
locate  claims  immediatdy  above  the  heads  of  ditches,  and  to 
mine  there  to  the  same  extent  and^with  the  same  rights  as 
elsewhere,  then  large  ditches,  costing  thousands  of  doUara, 
would  be  unjustly  at  the  mercy  of  every  adventurer. 

'^The  rule  in  such  cases,  so  far  as  any  can  be  definitely 
stated,  is  this:  The  subsequent  locators  of  mining  claims  on 
a  stream  above  a  ditch,  which  diverts  water  for  sale  to  miners, 
have  no  right  to  work  their  claims,  or  run  their  tailings  in 
such  a  manner  as  either  to  entirely  obstruct  the  flow  of  water 
into  the  ditch,  or  to  obstruct  it  to  any  considerable  extent, 
or  to  diminish  the  quantity  of  water  belonging  to  the  ditch, 
or  to  so  deteriorate  the  quality  of  the  water  as  to  render  it 
unfit  for  mining  purposes,  or  to  so  fill  up  the  ditch  with 
sediment  as  to  materially  lessen  its  value ;  but  the  mere  fact 
that  their  mining  operations  muddy  the  water,  rendering  it 
lees  valuable,  though  not  unfit  for  mining  purposes,  or  de- 
posit sediment  in  the  ditch  to  only  such  an  extent  as  may  be 
easily  removed,  without  great  cost^  does  not  render  them  liable 
.in  an  adti<m  like  the  one  at  bar. 

'  ^^If,  therefore^  in  this  case  you  believe  from  the  evidence 
that  defendant  is  the  bona  fide  owner  of  mining  claims  on 
the  stream  above  the  head  of  plaintiff's  ditch,  that  he  woiked 
his  claims  in  a  reasonable  manner,  using  all  due  precautioi 
to  prevent  injury  to  the  ditch;  that  the  effect  of  his  min> 
ing  was  only  to  muddy  the  water,  but  not  to  diminish  its 
quantity,  or  to  materially  injure  the  ditch  or  the  water,  then 
defendant  is  not  liable.  But  if  you  believe  defendants  min- 
ing operations  seriously  obstructed  the  flow  of  watnr  into 
plaintiff's  ditch,  or  diminished  die  quantity  of  water  flowing 
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into  it,  or  in  any  numner  materially  injured  the  ditdi  or  the 
water,  then  yon  dionld  find  for  plaintiff,  giving  her  nominal 
damages,  of  oonrse,  and  aneh  actual  damages  not  exceeding 
three  hnndred  dollars,  as  you  believe  from  the  evidence  she 
sustained.'' 

The  defendant  recovered  judgment,  and  the  plaintiff  ap- 
pealed from  an  order  denying  a  new  trial  and  from  the  judg- 
ment. • 

The  other  facts  are  stated  in  the  opinion  oi  the  OonrL 

TuUle  dk  FeUow9,  for  Appellant. 
Jo  Haaanlian,  for  Bespondent 

By  the  Court,  SAin>EB80K,  CX  J. 

The  objection  to  the  form  in  which  many  of  the  allegations 
contained  in  the  complaint  are  denied  is  not  a  substantial 
one,  in  our  judgment.  Any  form  of  denial  which  fairly  meets 
and  traverses  the  allegation  is  admissible.  Suppose  it  is 
alleged  in  a  complaint  that  the  defendant  at  a  certain  time 
made  and  dcliyered  to  the  plaintiff  his  certain  promissory 
note,  etc  Is  not  this  allegation  as  directly  and  fairly  trav- 
ersed by  saying:  ''I  did  not  at  the  time  specified,  or  at  any 
other  time,  make  or  deliver  to  the  plaintiff  the  note  described 
in  the  complaint,"  as  by  saying:  "I  deny  that  on  the  day 
specified,  or  at  any  other  time,  I  made  or  delivered  to  the 
plaintiff  the  note  described  in  the  complaint?"  We  think 
both  serve  equally  well  to  form  the  issue.  The  former  mode 
(which  is  the  one  adopted  in  Ihis  case)  is  less  usual  than 
tiie  latter,  but  we  are  unable  to  perceive  why  it  is  not  equally 
as  good.  It  matters  but  little  which  form  is  adopted.  If  the 
denial  is  not  evasive,  but  directly  traverses  the  matter  alleged, 
it  is  good,  without  regard  to  the  mere  form  in  which  it  is 
expressed;  The  denials  in  this  case  do  not  appear  to  be  eva- 
sive, but  on  the  contrary,  we  think  they  fairly  meet  the  issues 
tendered  by  the  complaint 
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We  are  also  of  the  opinion  that  tiiere  is  nothing  in  the 
point  made  by  coonsel  for  appellant  to  the  effect  that  the 
matter  set  out  in  the  knswer  by  way  of  excuse  or  justification 
is  unsupported  by  the  evidence.     Aasuming  that  the  jury 
must  have  determined  at  the  threshold  of  their  investigatiosfl 
that  the  digging  by  the  defendant  of  whidi  the  plaintiff  com- 
plained was  done  by  him  in  good  faith,  in  pursuit  of  gold, 
we  think  the  evidence  upon  that  point,  in  the  absence  of 
any  counter  testimony,  was  sufficient  to  sustain  their  finding. 
All  the  witnesses,  including  the  plaintiff's,  speak  of  the  de 
fondant's  ''claim,"  and  of  his  labor  as  ''mining."    They  also 
speak  of  his  "sluice-boxes,"  "wing-dam,"  mode  of  "working 
claim"  and  "depositing  tailings,"  all  of  which  axe  familiar 
terms  in  the  vocabulary  of  the  miner,  and  would  hardly  have 
been  employed  by  the  witnesses  had  not  the  defendant  been 
engaged  in  mining.     From  these  ciicumstances,  and  in  the 
absence  of  all  counter  testimony,  the  jury  were  justified  in 
finding  that  the  defendant  was  engaged  in  mining  for  gold. 
If  they  erred  at  all,  it  was  not  in  so  finding  the  fact,  but  in 
attaching  to  it,  when  found,  too  much  importance,  and  regard- 
ing  it  as  a  justification  on  the  part  of  the  defendant,  as  they 
seem  to  have  done,  for  whatever  injuries  he  may  have  caused 
the  plaintiff  by  his  mining  operations.    And  this  brings  us  to 
the  principal  and  most  difficult  question  involved  in  this  case. 

After  a  careful  examination  of  the  evidence,  we  are  im- 
pressed with  the  conviction  that  the  plaintiff  ought  to  have 
recovered.  And  we  can  only  account  for  the  verdict  upon 
the  hypothesis  that  the  jury  misapprehended  the  law  of  the 
case.  The  plaintiff's  prior  right  is  unquestioned.  That  the 
defendant's  work  caused  large  quantities  of  rubbish  and  sedi- 
ment to  be  deposited  in  plaintiff's  reservoir  and  ditches,  thereby 
lessening  their  capacity  and  entailing  upon  her  additional 
expense  in  cleaning  them  out  and  maintaining  their  original 
capacity,  hardly  admits  of  debate.  And  it  is  very  clear  from 
the  evidence  that  the  value  of  the  water  for  mining  purposes^ 
by  reason  of  the  mud  and  sediment  mixed  with  it  by  the 
derfeiidanf s  mining  operations  was  diminished  by  from  one 
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fonrtii  to  one  half.     It  appears  that  the  plaintiff's  ditch  snp-; 
plied  water  to  hydraulic  claims  which  require  water^  as  was* 
clearly  shown,  in  a  purer  state  than  claims  worked  by  the 
sluicing  process  or  method,  in  order  to  work  them  success- 
fully.    Where  she  had  previously  sold  only  sixty  indies  of< 
water  she  was  compelled  to  sell  a  hundred  and  a  hundred  f|nd 
twenty  at  the  same  price  in  consequence  of  the  deterioration 
of  its  solvent  capacity  by  reason  of  the  sediment  and  mud 
from  defendant's  claim.    It  further  appears  that  on  one  or  two 
occasions  the  miners,  or  some  of  them,  who  purchased  water 
from  the  plaintiff,  quit  work  entirely,  because  the  water  was 
so  thick  with  sediment  that  it  could  not  be  used  with  any 
reasonable  success  in  hydraulic  mining.     To  say  that  such 
injuries  are  immaterial  and  therefore  constitute  no  cause  of 
action  is  to  trifle  with  the  prior  rights  of  the  plaintiff  and 
misrepresent  the  law.     There  seems  to  have  been  a  success- 
ful  effort  made  aa  the  part  of  the  defense  to  prove  that 
the  defendant  had  studiously  conducted  his  mining  operations 
in  such  a  manner  as  to  cause  the  least  possible  injury  to  the 
water  rights  of  the  plaintiff.     It  is  probable  that  the  jury 
supposed  that,  having  thus  worked,  the  defendant  was  not 
responsible  for  injuries  unavoidably  resulting  from  his  work 
upon  the  vague  notion  that  everybody  has  a  right  to  mine  at 
such  points  as  he  may  choose,  provided  he  causes  as  little 
injury  to  others  as  is  possible  under  all  the  circimistances. 
Such  is  the  only  theory  upon  which  we  can  account  for  the 
verdict     Some  stress  was  placed  upon  this  testimony  by  the 
Judge,  and  while  we  think  it  was  not  intentional,  the  gen- 
eral and  abstract  terms  in  which  the  instructions  of  the  Clourt 
were   couched  were,  to  a  certain  detent,   as  it  appears   to 
us,  calculated  to  convey  to  the  jury  the  idea  that  such  waa 
the  law  of  the  case.     How  cautiously  or  carefully  the  defend- 
ant worked  was  a  matter  of  no  consequence^  for  if  his  work 
in  fact  injured  the  plaintiff,  he  was  none  the  less  liable  to  an 
action.     Moreover,  tfie  entire  charge  impliedly  if  not  expressly 
proceeds  upon*  and  sanctions  the  idea  that  as  between  ditch 
owners  and  miners  using  the  water  of  a  stream  in  the  mineral 
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r^ons  of  the  State  for  mining  purposes,  the  law  tolerates  and 
winks  at  some  nncertain  and  indeterminate  amount  of  injniy 
by  the  one  to  the  prior  rights  of  the  other*     This  is  due  in  a 
great   measure  doubtless   to   the   notion,   which  has  become 
quite  prevalent^  that  the  rules  of  the  common  law  touching 
water  rights  have  been  materially  modified  in  this  State  upon 
the  theory  that  they  were  inapplicable  to  the  conditions  fouad 
t;o  exist  here,  and  therefore  inadequate  to  a  just  and  fair  deter- 
mination of  controversies  touching  such  rights.     This  notion 
is  without  any  substantial  foundation.     The  reasons  which 
constitute   the   groundwork   of   the   common   law   upon    this 
subject  remain  undisturbed.     The  conditions  to  which  we  are 
called  upon  to  apply  them  are  changed,  and  not  the  roles 
themselves.     The  maxim,  sic  viere  iuo  lU  aUenum  non  loBdas, 
upon  which  they  are  grounded,  has  lost  none  of  its  governing 
force;  on  the  contrary  it  remains  now,  and  in  the  mining 
regions  of  this  State,  as  operative  a  test  of  the  lawful  use  of 
water  as  at  any  time  in  the  past,  or  in  any  other  country. 
When  the  law  declares  that  a  riparian  proprietor  is  entitled  to 
have  the  water  of  a  stream  flow  in  its  natural  chaxmel  —  vii 
currere  solehaJt  —  without  diminution  or  alteration,  it  does  so 
because  its  flow  imparts  fertility  to  his  land,  and  because 
water  in  its  pure  state  is  indispensable  for  domestio  uses. 
But  this  rule  is  not  applicable  to  miners  and  ditch  owners, 
simply  because  the  conditions  upon  which  it  is  founded  do 
not  exist  in  their  case.     They  seek  the  water  for  a  particular 
purpose,  which  is  not  only  compatible  with  its  diversion  from 
its  natural  channel,  but  more  frequently  necessitates  such 
diversion,  and  moreover  does  not  require  tiie  water  in  a  pure 
state  in  order  to  insure  its  reasonable  and  beneficial  use.    Yet 
the  maxim  above  mentioned  upon  which  the  rule  ito  founded 
is  equally  as  applicable  to  the  ditch  owner  and  to  the  miner 
as  to  the  riparian  proprietor,  and  neither  can  so  use  the  watsr 
as  to  injure  or  prejudice  the  prior  rights  to  a  like  use  by  the 
other.     This  maxim  is  one  which  every  riparian  proprietor  is 
bound  to  respect,  and  it  is  no  less  obligatory  upon  those  who 
use  and  divert  water  for  mining  purposes.     So  that  in  all  con- 
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trorersies  like  the  present  the  question  to  be  determined  after 
all  is  the  same  as  that  presented  by  a  like  controversy  between 
riparian  proprietors,  to  wit:  has  the  plaintiff's  use  and  enjoy- 
ment of  the  water  for  the  purposes  for  which  he  claims  its  use 
been  impaired  by  ihe  acts  of  the  defendant?  This  is  purely  a 
question  of  fact  for  the  jury,  and  all  the  law  applicable  to  it 
is  found,  as  stated  by  the  learned  counsel  for  appellants  in  the 
case  of  the  Phcmix  Water  Company  v.  Fletcher,  28  Oal,  483, 
embraced  in  the  three  following  maxims :  Qui  prior  est  in  tem- 
pore, potior  est  in  jure;  Ubi  jus,  ibi  remedium;  Sic  utere  iu^ 
vi  alienum  nan  loBdas,  and  beyond  these  principles  they  do  not 
require  to  be  instructed.  What  diminution  in  quantity  or 
what  deterioration  in  qi^ality  will  injuriously  affect  the  use  of 
the  water  by  the  plaintiff  may  be  safely  left  to  the  determi* 
nation  of  the  jury,  guided  only  by  the  foregoing  maxims.  It 
may  be  that  a  slight  diminution  or  deterioration  will  impair 
his  use  of  the  water,  and  it  may  be  that  such  use  would  not 
be  impaired  by  a  very  considerable  reduction  in  quantity  or 
quality.  The  question  must  be  determined  in  view  of  the  use 
to  which  the  water  is  applied  and  the  other  oircumstances 
developed  by  the  testimony. 
Judgment  reversed  and  new  trial  ordered. 


THOMAS  S.  PAGE  v.  ISAAC  HOBBS,  WILLIAM  F. 
WOOD,  E.  D.  WOOD,  JAMES  LOCK,  PETER  OLOP- 
SEN,  JOHN  FOWLER,  JOHN  J.  FOWLER,  ato 
HENRY  LITTLK 

Bum  ov  IVCUM9D  PUBUO  Lahd  TO  Pbb-bhpt.— If  tho  dofondant  In  an 
action  to  reeovor  the  poMetsion  of  land,  Justlflea  hla  entry  npon  the  prior 
poMcaslon  of  the  plaintiff  on  the  ground  that  the  land  wae  pnblic  land, 
•ohjeet  to  the  pre-emption  laws  of  the  United  States,  and  that  he  entered  In 
pvrsnance  of  lald  laws,  with  Intent  to  preempt,  occnpy,  and  enter  the  land 
ta  aeoordaaoe  with  the  prorlelont  of  the  eame,  It  deToWea  on  him  to  ahow 
that  ha  la  one  of  the  persona  entitled  to  the  heneflt  of  said  laws. 

aiQHT  TO  PBS-njcPT  SuscoL  Ramgho. — ^A  declaratory  statement  nnder  the 
pre-emption  laws  In  relation  to  land  within  the  bonndaries  of  the  Bjoscel 
,  Bimda  by  one  who  was  not  a  bona  fia0  porehaser  from  Yallejo,  at  any 
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time  between  March  8d,  1868,  and  October  16th,  ,1864,  was  of  no  effect 
The  Act  of  Ifarch  3d,  1863,  withdrew  said  land  from  the  operation  of  the 
pre-emption  laws  ontli  October  16th,  1864. 
inoAT  PbX'BUftionbb  MOST  PBOW. — One  elft^ming  to  hold  pobllc  lands  as  a 
pre^mptor,  as  against  a  prior  possessor,  must  show  that  he  la  one  of  the 
class  of  persons  entitled  to  pre-empt,  and  that  he  has  performed  the  acta 
prescribed  by  the  pre>emptlon  laws,  or  the  prior  possession  wlU  preralL 

AppiSAL  from  the  District  Court,  Seventh  Judicial  District 
Solano  County. 

Vallejo  claimed  the  Suscol  Rancho  under  a  grant  from  the 
Mexican  Nation.  The  Supreme  Court  of  the  United  States 
rejected  the  grant  in  1862.  The  plainti^  had  purchased  bom, 
Vallejo  the  land  in  dispute,  ^hich  was  a  portion  of  the  so- 
called  Suscol  ItanchOy  a  long  time  prior  to  the  rejection  of  the 
grant,  and  had  entered  into  possession  and  inclosed  the  same. 

In  1862,  after  the  rejection  of  the  grant,  defendants  entered, 
claiming  the  right  each  to  pre-empt  one  hundred  and  sixty 
acres  as  public  land.  Plaintiff  commenced  this  action  on  the 
26th  of  November,  1862.  March  3d,  1863,  Congress  passed 
an  Act  granting  to  bona  fide  purchasers  from  Vallejo  the  exclu* 
sive  right  to  purchase  at  any  time  within  one  year  after  the 
plats  of  survey  were  filed  in  the  Land  Office.  These  plats 
were  filed  October  15th,  1863.  Defendants'  declaratory  state- 
ments as  pre-emptioners  were  filed  in  the  Register's  office  on 
the  23d  day  of  October,  1863.  The  trial  was  had  February 
8d,  1864. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

If.  A.  Wheatan,  for  Appellants. 

Whitman  d  WeJls,  for  Respondent 

By  the  Court,  Sawtrk,  J. 

This  action  was  commenced  on  the  S6th  day  of  Noi^einber, 
1S62,  to  recover  a  portion  of  the  tract  of  land  known  as  the 
**  Suscol  Rancho."  The  plaintiff  was  one  of  the  purchaser 
mider.  the  grant  to  Vallejo.    He  had  ooeupied  for  a  warm  at 
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jeearSf  dftTming  title  under  said  grant  .  Soon  rafter  the  deoision 
oi  the  Supreme  Court  of  the  United  States,  rejecting  the  Val- 
lejo  grant  in  1862,  numerous  parties^  regardless  of  the  indoe- 
nres  or  possession  of  those  who  had  for  years  occupied  under 
.  oonyeTances  from  Vallejo,  entered  upon  various  tracts  of  the 
land  oorered  by  die  rejected  grant  Among  the  parties  so  enter- 
ing were  the  defendants,  each  of  whom  laid  claim  to  one  hun- 
dred and  sixty  acres.  These  entries  were  made  sometime  during 
the  summer  and  fall  oi  1862,  and  prior  to  the  institulion  of  this 
suit 

The  defendants  snswered  separately,  and  in  their  answers 
severally  alleged,  that,  at  the  time  of  iheir  respective  entries 
upon  'the  lands  in  question,  said  lands  were  public  lands  of  the 
United  States,  subject  to  the  pre-emption  laws  of  1841  as  sub- 
sequently modified  and  extended  over  the  State  of  California ; 
that  they  respectively  entered  upon  tracts  of  one  hundred  and 
sixty  acres  each,  and  no  more,  under  and  in  pursuance  of  said 
.  preemption  laws,  with  the  intent  to  occupy  and  enter  the  same 
in  accordance  with  the  terms  of  said  Act,  so  soon  as  said  lands 
should  come  into  maricet 

.  The  testimony,  by  consent  of  the  parties,  was  taken  by  a 
referee  and  reported  to  the  Court,  and  the  Court  tried  the  case 
without  a  jury  upon  the  testimony  thus  taken. 

The  Court  found : 

Firsdy — The  plaintiff,  on  and  for  several  years  before  the 
twenty-fifth  day  of  October,  had  by  himself  and  tenants,  held 
the  actual  possession  of  the  land  described  in  the  complaint, 
ciiltivating  and  using  the  same  for  the  ordinary  purposes  of 
agriculture,  farming  and  pasturage. 

Secondly—  That  on  or  about  said  tw^ily-fifth  day  of  Octo- 
ber, A.  D.  1862,  the  defendants  entered  upon  said  premises, 
and  ousted  and  excluded  plaintiff  therefrom,  and  have  from  that 
time  to  the  present  withheld  the  same  from  him. 

Also  the  value  of  the  rents  and  profits,  and  the  specific  parts 
of  which  each  was  in  possession,  and  rendered  judgment 
accordingly.    A  motion  for  new  trial  having  been  made  and 
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denied,  defendants  appeal  from  the  order  denying  new  trial, 
and  from  the  judgment 

Upon  the  facta  found,  the  judgment  ie  dearly  correct,  and 
the  only  queationa  are^  as  to  the  sufficiency  of  the  eieidence  to 
support  the  findings,  and  aa  to  the  propriety  of  the  rejection 
of  certain  evidence  offered  by  defendants.  Upon  the  first  point, 
the  teatimony  waa  clearly  sufficient  to  establish  the  prior  pos- 
aeaaion  during  aeveral  years  of  the  plaintiffy  and  the  entry  and 
ouster  by  dedEendanta.  The  teatimony  utterly  failed  to  connect 
the  defandanta  with  the  title  of  the  United  States,  through 
the  medium  of  the  pre-emption  laws.  The  pre-emption  laws 
in  force  at  the  time,  if  any,  were  the  Act  of  1841,  and  subse- 
quent modifications.  The  only  qualification  of  the  law  Of  1841 
bearing  upon  the  question  is,  that  in  California,  unsurveyed 
lands  were  subject  to  pre-emption  settlements ;  and  the  fact  diat 
a  party  had  once  before  availed  himself  of  the  provisions  of  the 
Act  in  other  States,  did  not  preclude  him  from  availing  him- 
self of  its  provisions  again  in  this  State.  In  other  respects, 
the  provisions  of  the  law  of  1841  were  in  force. 

Under  that  Act,  no  person  is-  entitled  to  settle  upon  the 
public  land,  with  a  view  to  pre-emption,  unless  such  person  is 
the  head  of  a  family,  a  widow,  or  one  over  the  age  of  twenty- 
one  years,  the  party  being  a  citizen  of  the  United  States,  or  a 
person  who  has  filed  his  declaration  of  intention  to  become  a 
citizen,  and  he  must  *^  make  a  settlement  in  person,"  and  must 
'^  inhabit  and  improve  the  same,"  and  ^^  erect  a  dwelling 
thereon*"  And,  ^^  No  person  who  ia  a  proprietor  of  three  hmi- 
dred  and  twenty  acrea  of  land  in  any  State  or  Territory  of  the 
United  States,  and  no  person  who  shall  quit  or  abandon  hia 
reaidence  on  hia  own  land  to  reside  on  the  public  land  in  the 
same  State  or  Territory,  ahall  acquire  any  ri^t  of  pre-emptian 
under  this  Act."    (Wood's  Digest,  746,  Sec  10.) 

In  order  to  connect  themaelvea  with  ihe  United  Statea  under 
the  pre-emption  lawa,  it  waa  neceaaary  for  the  defendants  to 
ahow  that  they  were  persona  entitled  under  thia  Act  to  the 
benefit  of  ita  provisions    But  there  ia  not  a  ahadow  of  teati- 
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mony  in  the  record  tending  to  show  that  thej,  or  either  of 
them,  were  heads  of  families,  single  men  over  the  age  of 
twenty-one,  -or  citizens,  or  persons  who  had  filed  their  declara- 
tions of  intention  to  become  citizens,  and  no  satisfactory  evi- 
dence that  they  made  ^'  a  settlement  in  person,"  and  "  inhabited 
the  same."  There  is  testimony  that  most  of  them  built  a 
shanty,  or  moved  one  on  the  land ;  but  the  testimony  is  that 
a  portion  of  them  lived  in  them,  and  a  portion  did  not,  and 
the  testimony  does  not  show  which  defendants  lived  on  tlie 
land,  or  inhabited  it,  and  which  did  not,  except  that  it  appears 
that  U.  F.  Wood  "never  lived  on  the  land."  But  as  before 
stated,  there  is  a  total  absence  of  testimony  tending  to  show, 
that  any  one  of  these  parties  is  within  the  provisions  of  the 
Act  It  is  not  enou^  to  show  that  they  entered  with  an 
intent  to  claim  under  the  pre-emption  laws,  without  also 
showing  that  they  were  entitled  to  make  a  claim  under  such 
laws.  The  defendants  having  failed  to  connect  themselves 
with  the  title  of  the  United  States  through  the  medium  of 
these  acts,  or  otherwise,  the  evidence  justifies  the  finding, 
and  the  prior  possession  of  plaintiff  must  prevail. 

The  testimony  of  the  defendants  which  was  rejected,  if  all 
admitted,  would  not  obviate  this  defect  of  proof,  and  could 
not  therefore  change  the  result 

But  the  certificate  of  the  Begister  of  the  Land  Office,  that, 
on  the  23d  of  October,  1863,  the  said  several  defendants  filed 
their  declaratory  statements  under  the  pre-emption  laws,  giv- 
ing notice  of  their  intention  to  claim  the  respective  portions 
of  the  lands  upon  which  they  had  entered,  was  inadmissible. 
These  transactions  took  place  nearly  a  year  after  the  com- 
mencement of  this  suit,  and  at  the  time  the  said  declarations 
were  filed,  the  lands  covered  by  them  had  been  withdrawn 
from  the  operation  of  the  law  of  1841  (as  we  held  in  Hastings 
V.  MeOoogin  et  ah,  ante  84,)  by  the  Act  of  March  3,  1863. 
At  this  time,  and  for  a  year  after  the  16th  of  October, 
1863  —  the  day  on  which  the  plats  of  survey  were  filed  —  the 
plaintiff  was  the  only  person  authorized  by  the  Act  of  March 
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8,  1863,  to  purchase  these  Iscnds.  There  was-  no  error  in 
rejecting  the  certificate  of  the  Register  of  the  Laud  Office. 

Under  the  views  taken  it  is  unnecessary  to  discuss  the  ques- 
tion as  to  the  right  of  a  person^-for  the  purpose  of  acquiring 
a  pre-emption  right,  to  enter  upon  the  actual  possession  of 
another. 

Judgment  affirmed. 

Mr.  Justice  Cubbet,  having  been  consulted  as  counsel,  did 
not  sit  in  the  case. 

By  the  Court,  Sawteb,  J.,  on  petition  for  rehearing; 

Plaintiff  recovered  in  this  action  on  his  prior  possession,  and 
not  upon  a  claim  under  the  Act  of  Congress  authorizing  those 
who  had  purchased  under  Vallejo  to  enter  the  lands  reduced 
to  possession  imder  such  purchases.  The  record,  however, 
shows  that  plaintiff  is  one  of  the  parties  contemplated  by  the 
Act,  he  having  reduced  the  lands  to  possession,  and  haviug 
been,  for  several  years  prior  to  the  entry  of  defendants,  in 
possession  under  conveyances  from  Vallejo.  The  question  is 
not  whether  the  defendants  are  under  a  disability,  which  must 
be  shown  by  the  party  alleging  it  They  allege*  a  right 
acquired  under  the  United  States,  and  the  burd^i  of  showing 
the  right  is  on  them.  The .  Government  has  not  extended  its 
bounty  to  mankind  generally,  but  it  has  conferred  a  rig}it  upon 
a  particular  class  of  persons  upon  the  performance  of  certain 
prescribed  acts,  and  a  party  claiming  the  rij^t  must  show  that 
he  is  one  of  those  persons,  and  that  he  has  performed  the  acts 
required. 

At  the  time  the  declaratory  statement  was  filed  by  defend- 
ants, the  lands  were  not  subject  to  pre-emption  by  them,  for  it 
appears  that  the  lands  in  question  had  been  reduced  to  posses- 
sion by  plaintiff  under  conveyances  from  Vallejo,  and  that  the 
time  had  not  expired  within  which  plaintiff  had  the  exclusive 
right  of  purchase.  It  was  not  a  matter  of  any  consequence 
whether  he  had  yet  taken  the  steps  to  secure  the  land  or  noi. 
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The  deelaratoiy  statement,  made  while  the  lands  were  not. 
snbject  to  pre-emption,  waiB  of  no  validity,  and  there  is  no 
sufficient  evidence,  independent  of,  or  in  connection  with  this* 
declaratoiy  statement,  to  connect  the  defendants  with  the 
United  States  Qovemment  prior  to  the  commencement  of  this 
suit    The  plaintiff's  prior  possession  must,  therefore,  prevail. 

As  to  the  question  of  damages,  it  appears  bj  the  admissions 
of  the  parties  in  evidence,  that  plaintiff  had  taken  ^possession 
of  the  crops  in  an  action  to  recover  them,  but  the  suit  was  still 
pending  and  undetermined.  We  cannot  know  that  he  will  re- 
cover. But  there  is  nothing  in  the  pleadings,  that  will  enable 
us  to  take  cognizance  of  the  fact  that  plaintiff  has  brought  an 
action  to  recover  the  crops,  or  that  he  has  received  the  rents 
and  profits.  Besides,  it  appears  in  the  record  that  the  plaintiff 
.has  "remitted  a  portion  of  the  damages."  We  presume  this 
was  to  obviate  the  objection  made  bj  appellant 

Behearing  denied. 


THE  PEOPLE  V.  AH  PING. 

iMmnra  Hovsbwith  Imwn  to  flriAii. —  Th«  mtre  fact  that  om  penoa 
to  with  another  who  enters  a  dwelling  house  and  steals  therefrom,  and  sees 
him  steal  without  interference  on  his  part  to  prerent  It,  does  not  render 
him  rnllt7  of  tho  crime  of  maliciously  entering  a  dwelllut  house  la  the  day* 
ttatb  with  intent  to  steal  property  therein,  nor  will  the  proof  of  such  fkets 
cast  on  him  ths  burden  of  proving  himself  Innocent. 

Appxai.  from  the  Connty  Conrt,  Sierra  Conn^. 

The  facts  npon  which  the  charge  recited  in  the  opinion  of 
the  Conrt  was  based  were  as  follows: 

Fellows  and  OTarrell,  two  miners,  who  occnpied  a  cabin, 
hired  a  Chinaman  on  a  Sunday  during  their  absence  to  watch 
their  cabin,  and  placed  him  in  the  bushes  about  fifty  feet  from 
the  same.  The  watchman  saw  Ah  You  and  Ah  Ping  enter 
the  cabin,  and  came  up  and  found  them  inside  putting  flout 
and  other  articled  <^  food  into  two  sacks.    Ab  Yon  took  the 
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sacks  and  carried  them  off.  Ah  Ping  did  not  cany  anythmg 
away,  but  went  with  Ah  Yon.  Ah  Yon  plead  guilty^  and 
was  used  aa  a  witness  hj  Ah  Ping  on  his  trial.  He  testified 
that  he  alone  committed  the  offenee,  and  that  Ah  Ping  was 
Innocent  and  was  a  stranger  to  him,  whom  he  had  accidentally 
met. 

Defendant  was  convicted,  and  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Van  Clief  <6  Oear,  and  /.  M.  Haven,  for  Appellant,  referred 
to  Wood's  Digest,  829;  Wheaton's  Am.  Crim.  Law,  120; 
Bussell  on  Crimes,  27;  4  Slack.  84;  and  Barb.  Crim.  Law, 
283. 

J.  O.  McCullaugh,  AUomey-Oeneral,  for  the  People,  re- 
ferred to  Wood's  Digest,  p.  290,  §  255;  Id.  p.  329,  §  11. 

By  the  Court,  Shapteb,  J. 

Ah  Ping,  the  appellant,  was  indicted  jointly  with  Ah  You 
under  the  Act  of  1864  (Acts  1864,  p.  104)  for  maliciously  en- 
tering a  certain  dwelling  house  with  intent  to  steal  certain  per- 
sonal property  therein.  The  question  for  the  jury  was  the 
alleged  breaking  into  the  house  with  the  intent  chained.  The* 
Court  charged,  amongst  other  things,  that  "  it  is  not  necessary, 
to  hold  the  defendant  guilty  of  the  offense  charged  against  him 
in  the  indictment,  that  he  be  proved  positively  to  have  stolen 
something.  If  it  be  proved  that  he  was  with  the  one  who 
did  steal  as  charged  in  the  indictment,  and  saw  him  steal  with- 
out interference  on  defendant's  part  to  prevent  it,  upon  the 
defendant  will  then  devolve  the  labor  of  proving  himself  inno- 
cent; otherwise  he  would  be  held  guilty  as  an  accessory.  An 
accessory  is  an  aider  and  abettor,  and  our  statutes  treat  him 
as  a  principal,  and  subject  to  the  same  rules  of  law.  An 
accessory  is  one  who  stands  by  and  aids  and  abets  and  assists, 
or  who  counsels  and  advises  the  perpetration  of  a  crime." 
This  instruction  is  erroneous.  The  definition  of  the  term 
r''  is  oorreetly  given,  (Wood's  Dig.  829,  Sec  11,) 
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but  it  cannot  be  said  that  the  facta,  entimenited  in  the  charge, 
woTild  establish  the  guilt  of  the  accused  bj  legal  conclusion. 
The  appellant  maj  have  been  in  the  house  with  one  who  was, 
hiTOPtalf,  there,  with  felonious  intent;  he  maj  have  seen  the 
latter  in  the  act  of  oonnnitting  a  felony  and  have  made  no 
attempt  to  interfere,  and  still  be  entirely  innocent  These 
facts,  if  found,  'Would  not  necessarily  have  established  the 
defendant's  guilt,  nor,  what  amounts  to  the  same  thing,  would 
they  have  ^Mevolved  upon  him  the  labor  of  proving  himself 
innocent"  If  the  facts,  put  hypothetically,  were  found,  their 
effect  would  not  be  a  question  of  law,  to  be  passed  upon  by 
the  Court,  but  of  fact,'  to  be  determined  by  the  jury.  The 
charge  was  erroneous  in  other  particulars,  but  the  error  already 
remarked  upon  requires  that  the  judgment  should  be  set  aside. 
Judgment  reversed  and  new  trial  ordered. 


HENEY  HEGELEE  v.  GEORGE  HENCKELL. 

Wnm  OF  Right  to  motb  fob  Nbw  Txiai«. —  If  a  statemMit  prepared  im 
motion  for  a  new  trial  Is  not  filed  within  the  time  prescribed  by  the  one 
hundred  and  ninety-fifth  section  of  the  Practice  Act»  the  right  to  move  for 
a  new  trial  is  walked,  and  when  such  right  Is  thus  waired  the  Court  hat 
no  power  to  restore  It. 

▲mnfOMENT  OF  BKTRXB8  OF  Clbbk  OF  GouBT. —  Clerical  errors  and  ml*- 
prisions  with  respect  to  entries  of  Judicial  proceedings  may  be  corrected  by 
the  Conrt  even  after  the  adjonmment  of  the  term,  but  the  record  itself 
nniit  show  the  error. 

PowBB  OF  JuDGB  AT  Chambbbb. —  A  Judgo  at  Chambers  has  no  power  to 
make  an  order  directing  the  Clerk  of  his  Conrt  to  enter  In  the  minutes  of 
the  Conrt,  fimme  pro  ttme,  an  order  alleged  to  hare  been  made  in  open  Court. 

■btbt  of  OBinai  ov  Coubt  ubiio  pro  tunc, — ^A  Court  has  no  power,  after  the 
adjournment  of  a  term,  to  direct  the  Clerk  to  enter  in  tho  mlnutea,  nunc 
pro  tuna,  an  order  made  at  the  adjourned  term,  where  there  is  nothing 
Id  tha  record  to  show  that  such  order  was  made. 

Obdbb  fflUNTiNa  Nbw  TBiAiiw-^If  the  statement  on  mottaii  for  a  new  trial 
Is  not  filed  in  time,  an  order  granting  a  new  trial  for  causes  appearing  In 
such  statement  only  will  be  rerersed  hj  the  appellate  Court. 

Appxai.  from  the  District  Court,  Seventh  Judicial  District, 
Sonoma  Oounty. 

The  facts  are  stated  in  the  opinion  of  the  Court 
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Temple  4k  Thomas,  for  AppeQant  ^ 

The  CoTurtwas  not  anihorued  to  amend  the  leoord  after  the 
expiration  of  the  term  of  the  Court^  without  something  in  Ae 
record  to  amend  bj.  (8  CaL  255;  9  CaL  851;  18  CaL  107; 
State  V.  Smith,  1  N.  &  M.  16;  SmUh  v.  Jackson,  1  Paine,  486; 
Bowman  v.  Oreen,  6  Monroe,  841;  Prohasco  v.  Probasco,  2 
Penn.  10,  12;  Marsh  v.  Berry,  7  Cow.  844;  8  Cow.  43,  and 
notes;  Wcddo  v.  Spencer,  4  Conn.  71;  2*  Virg.  Cases,  527; 
State  V.  Harrison,  10  Yerger,  642 ;  Oroves  r.  FtiUon,  7  How. 
Miss.-  592 ;  Bondturant  v.  Thompson,  15  Ala.  202 ;  Ketchen  ▼• 
Moye,  16  Ala.  148;  Oibson  v.  Wilson,  IS  Ala.  63;  Metcalf  ▼. 
Metcalf,  19  Ala.  319,  665;  Hudson  y.  Hudson,  20  Ala.  364; 
West  y.  Oaloway,  83  Ala.  306,  553.) 

George  Pearce,  for  Respondent. 

Every  Court  of  original  and  general  jurisdiction  has  and 
holds  a  revisory  jurisdiction  over  the  record  of  its  own  pro- 
ceedings. {Clapp  V.  Graves,  2  Hilton,  317;  Key  v.  Robinson, 
8  Ind.  868 ;  Claggett  v.  Simes,  11  Foster,  56.) 

Section  sixty-eight  of  the  Practice  Act  authorizes  the  Court, 
in  furtherance  of  justice,  to  amend  any  proceeding. 

By  the  Court^  Cttrrry,  J. 

Judgment  was  rendered  in  plaintiff's  favor  on  tiie  16l3i  of 
February,  1864,  and  thereupon  the  defendant  gave  notice  of 
his  intention  to  move  for  a  new  trial.  The  statement  to  be 
used  on  the  motion  was  filed  on  the  6th  of  March  following. 
On  the  4th  of  June  the  defendant  applied  to  the  Judge  of  the 
Court  at  Chambers  for  an  order  directing  the  Clerk  to  enter 
in  his  minutes  of  the  proceedings  of  the  Court,  as  of  the  day 
when  the  judgment  was  rendered,  an  order  staying  proceed- 
ings in  the  cause  and  granting  to  the  defendant  fifteen  days  in 
addition  to  the  time  allowed  by  statute,  within  which  to  pre- 
pare and  file  a  statement  on  motion  for  a  new  trial.  This 
application  was  founded  on  the  affidavit  of  the  defendant's 
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attomejy  as  well  as  upon  the  pleadings,  proceedings  and 
papers  in  the  actiiHi.  The  defendant's  attorney  deposed  that 
when  judgment  was  rendered  he  asked  and  obtained  of  the 
Court  fifteen  days  in  addition  to  the  time  prescribed  by  stat^ 
ute,  within  which  to  prepare  and  file  a  statement  on  whieh  to 
moYo  for  a  new  trial  and  a  stay  of  proceedings  in  the  mean- 
time. That  he  drew  up  the  order  and  procured  the  signature 
of  the  Judge  thereto,  and  placed  the  same  in  the  hands  of  the 
person  then  acting  as  the  Deputy  of  the  Clerk  of  the  GourL 
That  the  Clerk  and  his  Deputy,  either  through  design,  acci- 
dent or  mistake,  had  n^lected  entering  the  order  made.  One 
of  the  attorneys  for  the  plaintiff  made  a  counter  affidavit,  in 
which  he  stated  positively  that  the  additional  time  granted  by 
the  Court  was  made  orally  in  open  Court,  and  that  it  was  ten 
and  not  fifteen  days;  that  he  knew  nothing  of  any  written 
order  signed  by  the  Judge,  and  that  if  such  an  order  was  so 
idgned  it  was  different  from  the  one  announced  from  the  bench 
when  the  application  for  additional  time  was  made.  He  also 
deposed  that  after  the  statement  was  filed,  the  defendant's 
attorney  applied  to  the  plaintiff's  attorney,  by  letter,  request- 
ing them  to  stipulate  to  waive  the  consequences  of  his  having 
failed  to  file  in  time  his  statement  on  motion  for  a  new  trial, 
and  that  they  refused  to. comply  with  such  request.  The 
Clerk  of  the  Court  deposed  that  the  written  order,  which  the 
defendant's  attorney  mentioned  in  his  affidavit,  was  never  in 
his  possession  as  Clerk  or  otherwise,  and  that  after  searching 
for  it  he  had  been  unable  to  find  it  in  the  ClerFs  office.  It 
was  in  proof  by  affidavits  that  the  Deputy  Clerk  referred  to 
had  removed  from  the  county. 

The  motion,  with  the  objections  thereto,  was  heard  by  the 
Judge  at  Chambers.  Upon  the  argument,  the  Judge  informed 
the  counsel  of  the  parties  that  he  did  not  recollect  the  order 
referred  to  in  the  affidavit  of  defendant's  attorney,  but  would 
find  the  facts  to  be  as  therein  alleged.  At  the  same  time  the 
defendant  moved,  upon  the  statement  filed,  for  a  new  trial,  when 
the  plaintiff  objected,  upon  the  ground,  among  others,  that 
the  defendant  had  waived  his  right  to  move  for  a  new  trial, 
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because  he  had  not  filed  his  statement  within  the  time  pie- 
flcribed  by  law,  or  the  order  of  the  Court,  or  the  Judge  thereof 
at  Chambers.  The  case  was  then  taken  under  advisement, 
and  at  the  next  term  of  the  Court  an  order  vacating  the  judg- 
ment and  granting  a  new  trial  was  made.  From  this  order 
the  plaintiff  has  appealed.  The  grounds  of  objectioEn  assigDed 
are  in  substance  as  follows: 

First — That  the  defendant  waived  his  right  to  a  motion  for 
a  new  trial  by  not  filing  his  statement  within  the  time  pre- 
scribed by  section  one  hundred  and  ninely-five  of  the  Civil 
Practice  Act 

Second  —  That  there  was  nothing  in  the  affidavit  of  the  de- 
fendant's attorney  which  took  the  case  out  of  the  provisions 
of  said  section. 

Third — That  the  Court  coidd  not  r^ard  anything  in  that 
affidavit  as  evidence  of  the  existence  of  the  supposed  order 
therein  mentioned. 

Fourth  —  That  the  Court  was  not  autborized  to  amend  Ae 
record  after  the  expiration  of  the  term  of  the  Court  without 
something  to  amend  by. 

Fifth  —  That  the  Court  erred  in  granting  the  motion  for  a 
new  trial. 

It  is  not  necessary  to  consider  these  objections  seriaHm. 
If  the  statement  prepared  by  the  defendant  was  not  filed 
within  some  time  for  which  the  one  hundred  and  ninety-fifth 
section  of  the  Practice  Act  nutkes  provision,  then  by  the  tenns 
of  that  section  the  right  to  move  for  a  new  trial  was  waived, 
and  when  such  right  was  waived  the  Court  was  powerless  to 
rescue  the  case  from  the  oonsequenoes  of  the  defendant's  de- 
fault. 

The  order  which  the  defendant's  attorney  deposes  was  made 
and  signed,  was  not  made  a  part  of  the  record  of  the  proceed- 
ings in  the  case  at  the  term  of  the  Court  when  the  judgment 
was  rendered,  and  the  appellant  maintains  that  the  omission 
cannot  be  remedied  by  the  Court  after  tiie  term  has  elapsed. 
It  is  the  duty  of  the  Clerk  to  enter  all  orders  made  by  the 
Court  in  the  minutes  of  its  prooeedingi^  and  the  parties  eon- 
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oemed  should  see  to  it  that  such  orders  are  entered.  Olerical 
errors  and  misprisions  may  occur  in  respect  to  enteries  of  judg- 
ments, orders^  and  other  matters  connected  with  judicial  pro- 
ceedings, which  it  is  competent  for  the  Court  to  order  amended 
or  supplied ;  and  this  may  be  done  even  though  the  term  when 
the  error  or  mistake  happened  may  have  passed,  provided  the 
party  moving  proceeds  with  due  diligence.  {Swain  v.  Naglee, 
19  Cal.  127.)  In  this  case  it  was  not  sought  to  amend  an 
entry  made,  but  to  obtain  an  order  empowering  and  directing 
the  Clerk  to  enter  in  the  minutes,  wme  pro  tune,  an  order 
allied  to  have  been  made  in  open  Court  Such  an  order 
cotdd  not  properly  be  made  by  the  Judge  at  Chambers;  and 
we  cannot  discover  from  the  record  that  such  order  was  made 
either  at  Chambers  by  the  Judge  or  at  any  time  by  the  Court ; 
and  therefore  the  case  stands  upon  the  naked  question  whether 
the  Court  committed  an  error  in  vacating  the  judgment  and 
granting  a  new  trial.  The  notice  of  application  for  a  new 
trial  was  duly  given,  but  the  statement  required  was  not  filed 
in  time  to  save  and  secure  the  right  to  move  for  a  new  trial 
At  the  time  the  motion  was  made  and  when  it  was  granted, 
the  right  to  move  for  a  new  trial  was  gone,  and  the  Court  had 
no  power  to  vacate  and  set  aside  the  judgment 

Therefore  the  order  vacating  and  setting  aside  the  judgment 
sad  granting  a  new  trial  must  be  and  is  herel^  leveraed. 


Mr»  Justice  Sawteb  expressed  no  opinioiL 


WILLIAM  T.  WALLACE  v.  JAMES  ELDREDGE.  (No.  1.) 

IVDOiooiT  AJrnat  Dv Auiff^- The  Clerk  of  a  Court,  In  entering  n  judgment 
tfter  default,  ncti  in  n  mere  minieterlnl  eapftelty,  and  cannot  render  a  jodg- 
■cat  granting  anj  rellaf  bejond  tliat  wamatad  bj  the  facta  atatad  In  the 
complaint. 

Wnm  OF  JuDOMRrr  bt  Clibk  aftbi  Dbtault. —  If  the  note  aned  on  Is 
payable  In  money  generally,  and  the  complaint  contain!  a  copy  of  the  tame, 
the  Clerk  cannot,  after  default,  enter  a  Judgment  pafahia  la  gold  eoln, 
althongb  the  complaint  praya  for  anch  Jadgment. 
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Appeal  from  the  District  Court^  Third  Judicial  DiatciBti 
Santa  Clara  Counly. 

The  facts  are  stated  in  the  opini(m  €f  the  Ooorb 

Bhafier,  Ooold  d  DwineUe,  for  Appellanti 

PaUerson,  Wallace  di  Stow,  for  Bespondent 

By  the  Courts  Rhodbs,  J. 

The  plaintiff  commenced  on  action  June  15,  1863,  againsfi 
Eldredge  and  others  upon  two  promissory  notes  made  by  them 
to  the  plaintiff,  the  first  of  which  is  in  the  following  form: 
"$1,500.— San  Francisco,  September  26,  I860.— One  year 
after  date,  for  value  received,  we  promise  to  pay  to  the  order 
of  William  T.  Wallace  one  thousand  five  hundred  dollars, 
jointly  and  severally.  John  A.  Collier,  M.  D.  Boss,  David 
Crawford,  Jr.,  James  Eldredge,  by  their  attorney  in  fact, 
Hobart  Eldredge; "  and  the  second  note  is  in  the  same  form, 
except  that  it  is  made  payable  eighteen  months  after  date. 
The  plaintiff  in  his  complaint  prayed  for  judgment  for  the 
amount  of  the  promissory  notes,  ^  in  current  gold  and  silver 
coin  of  the  ITnited  States  of  America,"  with  interest  and  costs 
of  suit  Service  of  the  summons  wad  made  upon  James 
Eldredge  alone,  on  the  20th  of  July,  1868,  and  his  default 
was  entered  by  the  Clerk,  August  8,  1863,  and  on  the  same 
day  the  Clerk  entered  up  judgment  by  default  for  the  amount 
of  the  notes,  ''  in  current  gold  and  silver  coin  of  the  United 
States  of  America,"  together  with  interest  and  costs  of  suit 

The  defendant  appeals  from  the  judgment,  and  the  ground 
of  his  objection  is  that  it  is  ordered  and  adjudged  that  the 
plaintiff  recover  the  amount  therein  specified,  in  the  current 
gold  and  silver  coin  of  the  United  States. 

It  is  provided  in  section  one  hundred  and  fifty  of  the  Prac- 
tice Act  that  in  an  action  arising  upon  contract  for  the  recov- 
ery of  money  or  damages  <mly,  the  Clerk  shall,  immediately 
after  the  entry  of  the  default  of  the  defendant^  on  application 
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of  the  plaintiff,  "  enter  judgment  for  the  amount  specified  in 
the  summons,  including  the  costs,  against  the  defendant,  or 
against  one  or  more  of  several  defendants,  in  the  cases  pro- 
vided for  in  section  thirty-two." 

The  plaintiff  was  entitled  to  have  a  judgment  entered 
against  Eldridge  for  the  amount  due  on  the  notes.  The  statute 
pronounces  the  judgment  of  the  law,  arising  upon  the  facts 
stated  in  the  complaint,  in  an  action  upon  a  contract  for  the 
recovery  of  money,  in  case  the  defendant  makes  default;  and 
that  judgment  is  that  the  plaintiff  recover  of  the  defendant  the 
amount  specified  in  the  summons  and  costs.  The  Clerk  adjudges 
nothing  —  can  grant  no  relief  —  he  is  merely  the  hand  that 
enters  the  judgment  of  the  law.  In  the  language  of  Mr.  Chief 
Justice  Field :  '^  The  Clerk  in  entering  judgments  upon  de- 
fault, acts  in  a  mere  ministerial  capacity;  he  exercises  no 
judicial  functions.  The  statute  authorizes  the  judgment,  and 
the  Clerk  is  only  an  agent  by  whom  it  is  written  out  and 
placed  among  the  records  of  the  Court.  He  must,  therefore, 
conform  strictly  to  the  provisions  of  the  statutes,  or  his  pro- 
ceedings will  be  without  any  binding  force."  (Kelly  v.  Van 
Austin,  17  CaL  564.)  The  facts  stated  in  the  complaint  do  not 
show  that  the  money  mentioned  in  the  contracts  sued  on,  was 
made  payable  in  a  specified  kind  of  money  or  currency,  and, 
therefore,  it  was  not  the  judgment  of  the  law  that  the  plaintiff 
recover  the  amount  in  any  specified  kinds  of  money^  and  for 
that  reason  that  portion  of  the  entry  of  the  Clerk,  specifying  the 
kind  0f  money  in  which  the  judgment  was  to  be  paid,  is  void. 
But  that  entry  did  not  affect,  or  in  any  manner  impair  the 
validity  of  the  judgment  for  the  recovery  of  the  money,  and 
is  as  powerless  as  would  be  any  unauthorized  entiy  in  respect  to 
the  obligation  or  lien  of  the  judgmoit  Utile  per  inutile  nan 
viiiatuir. 

It  is  ordered  that  the  cause  be  remanded  with  directions  to 

the  Court  below,  to  amend  the  judgment,  by  striking  out  that 

portion  of  it  which  specifies  the  kind  of  money  in  which  the 

recovery  is  had.  • 

vob.  ixviL-*aa 
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WILLIAM  T.  WALLACE  i;.  JAMES  ELDEEDGE.  (No.  2.) 

llASBBZAL  Fact  nr  Pimaduio, — ^A  itatement  In  a  eomplftliit  that  the  eontract 
raed  on  waa  made  payable  In  a  ipeciflc  kind  of  money  ia  an  allegation  of  a 
material  ftiet 

ZvommxT  a  Oohtbacv.-— A  judgment  ta  a  contract  in  the  hlgfaeat  eenae  el 
the  term,  and  the  word  **  contract  '*  at  oaed  In  the  amendment  to  the  CItU 
Practice  Act  providing  for  the  rendition  of  judgment  payahle  la  the  kind  of 
money  specified  In  the  contract,  Inclndes  jndgments. 

JoDOUEMT  ON  GoLD  CoiN  JuDOMBNT. — If  the  oomplalnt  In  an  action  on  a 
judgment  avers  that  the  judgment  sued  on  waa  rendered  payaMe  In  gold 
coin,  and  defendant  makes  default,  the  Clerk  ahoold  enter  judgment  payable 
In  the  same  kind  of  money. 

GcnraoLiiuLTiON  of  Suits. — The  Sapreme  Court  wiU  not  eaaaoUdate  suits 
brought  upon  distinct  causes  of  action. 

JUD0MBNT8. — ^If  the  dociston  of  the  Court  below  was  correct  when  It  was 
made,  the  appellate  Court  will  not  reverse  the  judgment  by  reason  of  any 
matter  of  fact  which  was  not  shown  or  offered  in  the  Court  below. 

Appbal  from  the  District  Courts  Third  Judicial  District 
Santa  Clara  Coimtj. 

The  facts  are  stated  in  the  opinicm  of  the  CSourL 

Shafter,  Ooold  d  Dvnnelle,  for  Appellant* 
Patterson,  Wallace  &  Stow,  for  Bespondent. 

By  the  Courts  Bhodes,  J. 

In  December,  1863,  the  plaintiff  sued  Eldredge  npom  a  juig- 
ment,  and  in  his  complaint  he  all^;ed  that  bj  the  consideratioA 
and  judgment  of  the  Court  he  '^  recovered  against  the  defend- 
ant ihe  sum  of  three  thousand  four  hundred  and  seyentj-five 
dollars  and  seventj-one  cents,  payable  in  the  current  gold  and 
silver  coin  of  the  United  States  of  America  only,  and  the  far- 
ther sum  of  nineteen  dollars  and  twenty-five  cents,  payable 
only  in  the  like  gold  and  silver  coin ; ''  and  he  prayed  f  (mt  judg- 
ment for  those  sums,  and  that  they  be  ''  adjudged  to  be  paya- 
ble by  said  defendant  in  United  States  gold  and  silver  coin 
«nly."  The  defendant  was  duly  served  with  process^  and  on 
his  failure  to  answer,  the  Courts  on  the  11th  of  Januaiy,  1864, 
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rendered  judgment  by  default  against  him  for  the  amount  of 
the  alleged  judgment  and  costs  of  suit,  ''to  be  paid  by  said 
defendant  in  current  gold  and  silrer  coin  only ; "  and  the  Court 
also,  in  said  judgment,  directed  the  Sheriff  to  receive  nothing 
but  gold  and  silver  coin  in  satisfaction  of  the  execution  to  be 
issued  upon  the  judgment  The  defendant  appeals  from  this 
judgment,  and  the  cause  comes  before  us  on  the  judgment  roll, 
alone.  No  proceedings  appear  to  have  been  had  in  the  Court 
below  by  the  defendant  to  set  aside  the  default,  and  the  record 
contains  neither  a  statement  nor  a  bill  of  exceptions. 

The  defendant,  by  his  default,  admitted  every  material  fact 
alleged  in  the  complaint  <rhis  is  not  controverted,  nor  is  it, 
nor  can  it  be  denied  that  in  view  of  the  '^  Special  Contract 
Act"  of  April  27,  1863,  permitting  a  judgment  to  be  rendered 
payable  in  a  specified  kind  of  money,  upon  a-  contract  or  obli- 
gation in  writing  for  the  direct  payment  of  money,  made  pay- 
able in  a  specified  kind  of  money,  the  statement  in  the  coin- 
plaint,  that  the  contract  sued  on  was  payable  in  a  specified 
kind  of  money,  is  an  allegation  of  a  material  fact  That  Act, 
which  has  been  upheld  by  this  Court  in  Carpentier  v.  Athertori, 
25  Cal.  564,  would  be  nugatory  and  idle,  if  the  facts  which 
authorize  the  Court  to  exercise  the  peculiar  jurisdiction  speci- 
fied in  this  Act,  are  not  material  facts  in  the  cause. 

A  judgment  is  a  contract,  in  the  highest  sense  of  the  term, 
and  as  an  obligation  it  possesses  a  force  superior  to  that  of  a 
specialty  or  simple  contract  (Chit.  Cent  1;  2  Black.  Com. 
328;  1  Pars,  on  Cont  7) ;  and  is  included  in  the  meaning  of 
the  term  "  contract,"  or  obligation,  as  employed  in  the  Special 
Contract  Act  If,  in  this  caae^  the  judgment  described  in  the 
complaint  had  never  been  rendered,  and  the  allegations-  of  the 
complaint  in  that  respect  had  been  pure  fictions,  it  would  have 
been  the  plain  duty  of  the  defendant  to  have  denied  the  rendi> 
tion  of  the  alleged  judgment;  but  his  default  would  have  been 
followed  by  its  usual  consequences — the  admission  that  it  was 
true,  that  the  judgment  had  been  rendered  as  alleged,  and  the 
admission  would  bind  him  in  every  Court,  and  in  every  stage 
of  the  case —  while  the  default  remained  in  force  against  him 
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The  appellant  moves  that  we  may  consolidate  this  cause 
with  his  appeal  from  another  judgment,  and  consider  the  two 
causes  as  one,  and  thus  in  effect  incorporate  into  the  second 
case  a  fact,  that  not  only  did  not  appear  in  the  record,  as  it 
came  to  this  Court,  but  which  was  not  in  issue  or  established 
in  the  case  while  in  the  Court  below.  WcJ  know  of  no  rule 
empowering  us  to  consolidate  suits  brought  upon  distinct  causes 
of  actions.  If  the  consolidation  should  be  made,  the  desired 
result  would  not  ensue;  for  in  the  trial  of  the  second  case^  the 
reversal  of  the  first  judgment  would  be  merely  matter  of  evi- 
dence, to  be  offered  in  proof  of  an  issue  of  fact,  if  one  had  been 
made  in  the  casa 

If  the  decision  of  the  Court  below  was  correct  when  it  was 
made,  the  appellate  Court  will  not  reverse  it,  and  certainly  it 
will  not  do  so  by  reason  of  any  matter  of  fact  that  was  not 
shown  or  offered  in  the  Court  below.  All  the  facts  in  the 
case,  upon  which  this  judgment  was  rendered,  are  stated  in 
the  complaint,  and  they  are  admitted  to  be  true.  They  are 
found  in  no  other  part  of  the  case^  and  the  Court  passed  upon 
them  as  they  were  ther»n  sei  forth,  and  upon  those  facts  die 
judgment  is  correct 

Judgment  affirmed. 


THE  PEOPLE  V.  ALEXANDER  BROWK. 

IlrDiCTifaifT  roB  liABCBmr. — ^An  tnaietment  for  Ureeoy  whldi  cii«ri«i  ttet 
the  defendant  ''did  felonionaly,  wllfnlly,  and  onlawfnlly,  and  wltli  foree 
ud  arms,  steal,  take,  and  carry,  lead,  and  drlTS  away,"  ete^  contains  a 
mfflclent  statement  of  tlie  Intent  with  which  the  takint  was  dona,  withoat 
an  sTerment  that  the  property  was  taken  with  a  felontoas  Intent. 

Hftw  TauL  IM  Cbiminal  Cabi. — The  appellate  Conrt  will  not,  la  a  erlmlBal 
case,  rrant  a  new  trial  on  the  ground  that  the  Tirdlet  Is  contraty  Is  ths 
OTldence,  If  the  testimony  Is  conflicting. 

Appkat.  from  the  County  Court,  Placer  County. 

The  indictment  charged  'Hhat  the  said  Alexander  Brmn, 
on  or  about  the  13th  daj  of  May,  1864,  and  before  the  finding 
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and  presentatioD  of  this  indictment,  a^  the  County  of  Plaeer^ 
to  wit:  at  a  place  known  as  Chandler  &  Saunders'  Banch,  in 
the  County  of  Placer,  did  feloniously,  wilfully,  and  unlaw- 
fully, and  with  force  and  arms,  steal,  take,  and  carry,  lead,  and 
drive  away  from  the  ranch '  aforesaid,  the  personal  goods  and 
property  of  another,  to  wit:  the  property  of  W.  H,  Chandler 
and  J.  Saunders,  of  the  value  of  more  than  fifty  dollars;  said 
property  consisting  of  *  *  *  ,"  etc 
The  defendant  was  convicted,  and  appealed 

A.  S.  Higgins,  for  Appellant 

The  indictment  does  not  charge  that  the  defendant  took  the 
horse,  alleged  to  have  been  stolen,  with  a  felonious  intent. 
The  offense  consists  in  the  intent  Is  the  intent  to  be  pre- 
sumed from  the  mere  taking,  or  must  it  be  distinctly  charged! 

/•  O.  McCidlough,  AUamey-Oeneral,  for  the  People* 

• 

The  indictment  is  sufficient  ''Feloniously"  implies  the 
intent  (Wharton's  Precedents  of  Indictments,  190;  Wood's 
Dig.  887,  Sec.  60;  People  v.  Oarcia,  26  CaL  681.) 

By  the  Court,  Sandzbson,  C.  J, 

The  ^demurrer  to  the  indictment  was  properly  overruled. 
The  charging  part  is  in  the  following  words :  '^  Did  feloniously, 
wilfully  and  unlawfully,  and  with  force  and  arms,  steal,  take, 
carry,  lead  and  drive  away,"  etc.,  which  is  not  only  a  sufficient 
statement  of  the  intent  with  which  the  taking  was  done,  under 
our  statute,  but  also  at  common  law.  (People  v.  Vance,  21 
Cal.  403;  Wharton's  Precedents,  190.) 

We  cannot  reverse  the  judgment  on  the  ground  that  the 
verdict  is  contrary  to  the  evidenca  Disregarding  the  testi- 
mony offered  by  the  defendant  for  the  purpose  of  proving  an 
alibi  (which  the  jury  manifestly  did  not  believe),  we  are  not 
prepared  to  say  that  the  evidence  does  not  sustain  the  verdict. 
In  The  People  v.  Ah  Loy,  10  CaL  801,  the  Court  said:    "li 
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requires  a  clear  case  —  one  in  which  there  ia  an  aheence  of  evi« 
dence  against  the  prisoner,  or  a  decided  preponderance  of  evi- 
dence in  his  favor — to  justify  an  interference  with  the  verdict 
of  the  jury."  We  think  this  is  one  of  those  cases  in  which 
the  verdict,  whether  guilty  or  not  guilty,  ou^t  not  to  be  dis- 
turbed by  this  Court.  The  Court  below  refused  a  new  trial, 
and   that   Court  could   better   judge  of  the  w«i^t  of   the 


evidence. 

Judgment  affirmed. 


EBEN  OWEN  v.  SETH  D.  DOTT. 

FoBCiBLB  Bntrt  AND  Unlawpul  DETAINER. — ^The  proceedings  proTlded  for 
In  the  Act  of  1850,  concerning  *'  forcible  entry  and  onlawfnl  detainer,**  art 
not  a  substitute  for  tbe  action  of  ejectment.  The  otuject  of  the  Act,  (tz- 
eluding  the  thirteenth  section,)  Is  to  redress  wrongs,  occasioned  by  force 
used  or  threatened  by  tbe  defendant,  by  restoring  possession  to  tbe  plaintiff, 
and  punishing  the  defendant  with  fine  and  treble  damages. 

IDBU. — ^The  plaintiff  must  have  had  the  actual  possession  when  the  wrongful 
or  forcible  entry  was  made,  and  if  a  forcible  detainer  alone  is  complained  of, 
the  entry  of  the  defendant  must  have  been  unlawful. 

iDBM. — If  the  entry  of  the  defendant  was  lawful,  the  plaintiff  cannot,  when 
his  right  ta  the  possession  has  expired,  expel  him  therefrom,  or  by  using  or 
threatening  force  make  his  entry  unlawful. 

Complaint  aqainst  Tenant  Holding  Otbb. — ^A  complaint  In  an  action 
brought  under  section  thirteen  of  the  Forcible  Entry  and  Unlawful  Detainer 
Act  of  1850,  which  avers  that  **  when  the  plaintiff  was  peaceably  In  the 
actual  possession  of  the  premises,  the  defendant,  by  permission  of  the 
plaintiff,  entered  upon  the  same,"  avers  a  license  to  enter,  and  fUla  to 
state  that  the  relation  of  landlord  and  tenant  existed  between  tb«  parties 
and  therefore  contains  no  cause  of  action. 

Appeal  from  the  County  Courts  Solano  County* 

Plaintiff  recovered  judgment  in  the  Coun^  Courts  and  de- 
fendant appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  CourL 

Whitman  &  WelU,  for  Appellant. 

This  action  can  only  be  maintained,  if  at  alt,  under  the  pro- 
yisions  of  the  thirteenth  section  of  the  Act  known  as  the 
Forcible  Entry  and  Detainer  Act,  and  our  first  point  is,  that  it 
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is  not  within  the  provisions  of  that  Act,  inasmuch  as  the  Act 
relates  and  is  made  to  apply  only  to  a  person  holding  over, 
under  and  contrary  to  the  terms  of  a  lease  or  agreement,  or 
failing  to  pay  rent  The  uniform  construction  has  been  that 
this  section  applies  only  to  cases  where  the  conventional  ar- 
rangement of  landlord  and  tenant  subsisted,  and  not  to  case^ 
where  the  tenancy  exists  by  operation  of  law. 

It  was  intimated  in  Henderson  v.  Qrewell,  by  the  late 
Supreme  Court,  that  this  section  only  applies  to  cases  where  a 
contract  of  tenancy  exists  upon  a  lease  rendering  rent.  And 
this  is  probably  correct  when  the  proceeding  is  based  on  the 
default  in  the  payment  of  rent,  or  in  that  which  constitutes 
its  substitute.  In  this  case  no  lease  had  expired,  and  there 
was  no  covenant  or  agreement  alleged  which  imposed  upon 
the  defendant  the  obligation  of  giving  up  the  premises.  The 
complaint  is  insufficient  for  this  reason:  no  lease  or  agreement 
is  averred,  and  no  breach  of  suit 

But  we  submit  that  the  thirteenth  section  of  the  Act  cited 
cannot  be  extended  to  any  such  case  at  the  one  at  bar ;  other^ 
wise  we  have  a  substitute  for  the  action  of  ejectment  intro- 
duced into  our  practice.  It  applies  solely  to  cases  where  the 
conventional  relation  of  landlord  and  tenant  subsists.  It  is  a 
summary  proceeding,  to  be  kept  strictly  within  the  statute, 
proceeding  upon  the  idea  that  the  tenant  wrougbt  a  forfeiture 
of  his  estate  or  right.  (Chipman  y.  Emeric,  8  Cal.  273; 
OaskeU  v.  Treamr,  9  Cal.  339.) 

For  these  purposes  there  must  exist  an  express  or  implied 
contract  to  pay  rent.  (Sampson  v.  Schaejfer,  3  Cal.  201; 
O'Connor  v.  Corhitt,  3  CaL  273 ;  Bamirez  v.  Murray,  6  Cal. 
223 ;  Treat  v.  Liddell  et  al,  10  Cal.  303.) 

The  Act  concerning  forcible  entry,  etc.,  is  stridi^sima  jwris, 
and  that  the  action  will  not  be  allowed  to  be  used  as  a  sub- 
stitute for  ejectment  or  trespass.  {Merrill  y.  Forbes,  23  Cal. 
379.) 

J.  Dougherty,  and  M.  A.  Wheaton,  for  Bespondent 
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Can  a  tenant  at  will  be  pnt  out  of  possession  nndet  the 
Forcible  Entry  and  Detainer  Act  ?  This  question  seems  to  be 
settled  by  the  Act  of  1861.  (Laws  of  1861,  p.  514.)  The 
language  is,  that  ''at  the  expiration  of  the  month,  the  land- 
lord may  reenter,  or  maintain  ejectment,  or  proceed  in  the 
manner  prescribed  by  law  to  remove  the  tenant."  If  we  have 
the  right  to  proceed  in  the  manner  prescribed  by  law,  we 
presume  we  have  our  choice  to  proceed  in  any  manner  pre- 
scribed by  law,  one  of  such  remedies  being  under  the  Forcible 
Entry  Act,  Nor  is  such  a  proceeding  a  substitute  for  the 
action  of  ejectment  It  is  a  right  of  action  given  by  the 
statute,  in  addition  to  the  right  of  action  by  ejectment  So, 
at  least,  reads  the  statute  referred  to. 

Under  section  second  of  the  Forcible  Entry  Act,  this  action 
can  be  maintained  "against  those  who,  having  lawful  and 
peaceable  entry  into  lands,  tenements,  or  other  possessions, 
unlawfully  detain  the  same ; "  and  restitution  may  be  had  for 
lands,  tenements,  etc.,  vhich,  after  a  lawful  entry,  are  held 
unlawfully.  Even  were  it  true,  therefore,  that  this  action 
would  not  be  maintained  under  the  thirteenth  section,  still, 
under  the  second  and  ninth  sections,  all  that  the  complainant 
leould  be  required  to  show  in  addition  to  the  forcible  or  un- 
lawful detainer  complained  of,  would  be  that  he  was  entitled 
to  the  possession  of  the  premises,  at  the  time  of  the  forcible 
or  unlawful  holding  over. 

By  the  Court,  Ehodes,  J. 

This  action  was  brought  under  the  Forcible  Entry  and 
Unlawful  Detainer  Act  of  1850.  The  plaintiff  alleges  in  his 
complaint  that  in  April,  1863,  he  was  peaceably  in  the  actual 
possession  of  the  premises  in  controversy;  that  while  so  in 
possession  "the  defendant,  by  permission  of  the  plaintiff,  en- 
tered  upon  a  portion  of  the  same ; "  that  on  the  20th  day  of 
October,  1863,  the  plaintiff  notified  the  defendant  to  remove 
from  the  premises  and  deliver  the  same  to  the  plaintiff;  imi 
that  the  defendant  refused  to  deliver  up  ^e  possession,  and 
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has  8mce  tbftt  tima  "  tinlawf ally,  wrongfully  and  forcibly  with- 
held aaid  premisea  from  the  plaintiff's  poesession/'  etc 

It  ia  not  agreed  by  the  parties  whether  the  action  waa 
b]^ugbt  nnder  the  thirteenth  section  or  one  of  the  preceding 
sectiona  Of  the  Act  Aa  the  Act  and  the  aeveral  Acts  axnend* 
atory  thereof  under  which  the  action  was  brought  wene  re- 
pealed by  the  Forcible  Entry  and  Unlawful  Detainer  Act  of 
1868,  we  shall  not  enter  into  an  extended  discussion  of  its 
provisions  in  this  case. 

It  was  not  intended  that  the  sununary  proceedings  provided 
for  in  the  Act,  ahould  be  a  substitute  for  the  action  of  eject- 
ment, although  the  second  section,  literally  read,  is  broad 
enough  to  include  every  unlawful  withholding  of  the  posses- 
sion from  the  person  entitled  to  it,  whether  the  defendant's 
entry  was  lawful  or  unlawful.  The  purpose  manifested  by 
the  Act,  when  all  the  sections,  except  the  thirteenth,  are  con- 
sidered together,  was  to  redress  the  wrongs  occasioned  by  the 
acts  of  the  defendant,  committed  with  force  employed,  or 
threatened,  or  manifested,  by  restoring  the  possession  to  the 
plaintiff  and  punishing  the  defendant  by  fine  and  treble  dam- 
ageai  The  plaintiff  must  have  had  the  actual  possession  when 
thesonlawful  or  forcible  entry  waa  made  by  the  defendant 
If  |i^rcible  detainer  is  complained  of,  the  entry  of  the  de- 
fendant must  have  been  unlawful,  for  the  defendant  who, 
ha^ng  a  right  of  entry,  peaceably  takes  possession,  cannot  by 
any*  possibility  be  guilty  of  a  wrong  by  defending  his  posses- 
sion while  he  is  entitled  to  it;  and  if  his  right  to  the  possear 
fiion  has  expired  while  he  is  in  possession,  the  person  there- 
upon entitled  to  succeed  to  the  possession  cannot  by  hi3  own 
act,  and  without  the  aid  oi  the  proper  Oourt,  put  the  defend- 
ant out  of  possession;  and  if  he  attempts  to  do  so,  and  force 
is  used  or  threatened  by  the  defendant,  the  plaintiff  caimot 
call  on  the  Courts  to  punish  the  defendant 'for  the  acts  of 
force  which  he  (the  plaintiff)  has  provoked. 

This  case  does  not  fall  within  those  provisions  of  the  Act  we 
have  been  considering,  for  although  it  is  alleged  that  the  de- 
fendant forcibly  withheld  the  poasession,  it  ia  also  alleged  that 
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his  entry  was  peaceable  and  lawful.  The  entry  having  been 
lawful  and  peaceable^  the  proper  remedy  is  an  action  of  eject- 
menty  unless  the  case  falls  within  the  thirteenth  section.  That 
section,  has  for  its  object  the  remoTal  of  the  tenant  by  the 
landlord  by  means  of  the  summary  proceedings  provided  for  in 
the  Act,  in  case  the  tenant  fails  to  pay  the  rent,  or  holds  over 
after  the  expiration  of  his  term.  The  parties  authorized  to 
institute  the  proceedings  are  the  lessor  and  his  successors  in 
interest,  they  occupying  the  relation  of  landlord,  and  the  de- 
fendants are  those  to  whom  the  premises  are  '^  demised  or  let," 
and  those  holding  under  them.  The  parties  to  the  action  must 
bear  the  relation  of  landlord  and  tenant,  and  the  tenant  must 
have  held  over  after  the  expiration  of  his  term,  or  contrary  to 
the  covenants  of  the  lease,  or  failed  to  pay  the  rent 

The  complaint  fails  not  only  to  state  directly  that  the  rela- 
tion of  landlord  and  tenant  existed  between  the  parties,  but  no 
facts  are  stated  from  which  that  relation  could  be  inferred. 
The  allegation  is  that  "  the  defendant  by  permission  of  plain* 
tiff  entered  upon  a  portion  of  the  same,**  (the  premises) — that 
is,  that  the  defendant  entered  by  the  license  of  the  plaintiff, 
not  that  he  either  took  or  held  any  right  in  the  land  under  the 
plaintiff.  A  license  to  enter  confers, upon  the  licensee  no 
interest  in  the  premises,  not  even  the  right  of  temporary  pos- 
session, but  the  possession  is  left  in  the  person  holding  it  when 
the  license  to  enter  was  given.  The  entry  by  the  defendant 
under  the  alleged  permission  of  the  plaintiff  did  not  create 
the  relation  of  landlord  and  tenant  between  the  parties,  and 
for  that  reason  the  case  is  not  brought  within  the  thirteenth 
section  of  the  Act 

Judgment  reversed  and  cause  remanded. 

lb.  Chief  Justice  Sakbebsob  expressed  no  opinioa 
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THE  PEOPLE  V.  THOMAS  KING. 

Plbadino  IX  Cbimimjll  Actions. — ^The  criminal  eode  of  California  haa 
worked  tbe  same  change  In  pleading  In  erlminal  actions  whicb  has  been 
wrought  bj  the  cItII  code  In  civil  cases. 

UiDiCTiflKifT  FOB  MuBDBR. — In  an  indictment  for  murder  It  is  not  necessary 
to  ayer  the  means  by  which  the  homicide  was  committed,  or  the  nature 
and  extent  of  the  wound,  oir  the  part  of  the  body  npon  which  it  was  inflicted. 

Statement  of  I>bobu  of  Mubdbb  in  iNDicnCiMT. — ^An  indictment  for  mur- 
der should  not  designate  the  degree  of  the  murder.  If  the  indictment  does 
state  the  degree  of  the  murder,  it  does  not  Titlate  it,  but  the  sUtement  of 
the  degree  may  be  treated  as  surplusage. 

IxpuxD  Bias  of  Jubob. —  In  order  to  render  a  juror  called  in  a  criminal 
ease  incompetent  on  the  ground  of  Implied  bias.  It  must  appear  that  be 
entertains  a  fixed  and  settled  conviction  of  the  guilt  or  Innocence  of  tbe 
defendant,  or  that  he  has  expressed  such  oonyiction. 

CBARf^s  OF  JuDon  oil  Wbight  of  BviiuBNcn. — ^Under  our  Constitution  tbf 
Judge,  In  his  charge  to  the  jury,  cannot  express  his  opinion  upon  th« 
weight  of  evidence.  He  may,  however,  state  the  evidence  to  the  Jury,  and 
declare  the  law  resulting  from  the  facta  proven,  and  when  there  ts  no 
evidence  as  to  a  particular  fact  or  issue,  he  may  so  state  to  the  jury.' 

Chabgb  of  Jin>oa  qv  BSvidincb. — ^If  on  a  trial  for  murder  there  is  no  evi- 
dence of  facta  and  circumstances  such  as  would,  under  the  law,  reduce  the 
crime  charged  to  manslaughter,  the  Judge  may  so  inform  the  jury,  and  may 
charge  them  that  they  cannot  consider  the  question  of  manslaughter. 

Crabqi  of  Coubt  FBisuMBD  CoBBBGT  UNLiss  Bbbob  Shown. — If  there  Is  no 
statement  or  bill  of  exceptions  embodying  the  evidence,  or  declaring  Ita 
purport  and  tendency,  the  appellate  Court  will  presume  In  favor  of  the 
correctness  of  the  charge  of  the  Judge  to  the  jury,  unless  the  charge  Is 
manifestly  erroneous  under  any  and  every  conceivable  state  of  facts. 

Imtozicatioh  wbbn  Homicidb  IB  CoMMiTTBD. — If  ou  s  trial  for  murder 
there  is  evidence  to  show  that  the  defendant  was  intoxicated  when  the 
homicide  was  committed,  the  jury  may  consider  the  evidence  of  intozicatiom 
not  in  extenuation  or  excuse  of  tbe  crime,  but  for  the  purpose  of  determining 
the  degree  of  the  crime. 

BsrusAL  OF  AN  Inbtbdction. — It  is  not  error  to  refuse  an  instruction  asked 
when  the  same  has  already  been  gfven  itr  substance. 

Appeal  from  the  District  Court,  Ninth  Judicial  District, 
Siskiyou  County. 

The  following  is  a  copy  of  the  indictment  in  this  case: 

^'The  People  of  the  State  of  California  against  Thomas  King, 
^  In  the  Court  of  Sessions  of  the  County  of  Siskiyou  and 

State  of  Califoniia,  Ootober  Term,  A«  D.  1868. 
'^Thomas  King  is  accused  by  the  Grand  Jury  of  the  County 

of  Siskiyou  aforesaid  by  this  indictment  of  the  orime  of  muT* 
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der  of  the  first  degree,  committed  as  follows:  The  said  Thomas 
King,  on  the  second  day  of, Julj,  A.  D.  1868,  at  the  County 
of  Siskiyou  and  State  of  California,  in  and  upon  one  James 
Duffy,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  make  an  assault  and  did  then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  cut,  stah,  and  wound  him 
the  said  James  Duffy,  and  did  then  and  tliere  give  him  the  said 
James  Duffy  one  mortal  wound,  of  which  said  mortal  wound 
.the  said  James  Duffy  afterwards,  on  the  second  day  of  July, 
A«  D.  1863,  did  die.  So  the  grand  jurors  aforesaid,  upon  their 
oaths,  do  say,  .that  the  said  Thomas  King,  on  the  said  second 
day  of  July,  A.  D.  1863,  at  the  said  County  of  Siskiyou  and 
S^tate  of  California,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  kill  and  murder  the  said  James  Duffy,  con* 
trary  to  tJie  form  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  People  of  the 
State  of  California." 

In  the  trial,  Jesse  Davis  was  called  as  a  juror.  On  ex- 
amination as  to  his  qualifications  as  a  juror,  he  made  the  fol- 
lowing answers  to  the  following  questions: 

tst  Question — ^**Have  you  heard  what  purported  to  be  a 
statement  of  facts  of  this  case  ?  " 

Answer — ^'^I  have  heard  what  purported  to  be  a  statement 
of  the  facts  from  different  persons." 

2d  Question — ^^'Do  you  believe  the  statements  true  you 
heardi" 

Answer — ^'I  believed  the  statements  heard,  judging  from 
the  character  of  the  men  who  told  those  statements  to  me." 

3(2  Question — ^^'From  the  statements  you  heard,  have  you 
formed  or  expressed  an  unquaKfied  opinion  as  to  tiie  guilt  or 
innocence  of  the  defendant?" 

Answer — "I  have  formed  an  opinion." 

4:th  Question — ^^Do  you  still  entertain  the  same  (pinion  t*^ 

Answer — ''  I  do  still  entertain  the  same  opinion." 

6th  Question — ^'^  Would  it  require  evidence  to  remove  or 
change  the  opini<m  you  eatertaint" 
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Answer-^^^  It  would  leqnire  endenoe  to  change  my  opimon 
in  regard  to  the  guilt  or  inooceiioe  of  the  prisoner." 

6th  Question — *^  Do  you  believe  these  reports  sufficiently 
strong  to  act  on  them  in  your  common  business  transactions  F' 

Answer — **  I  believe  them  as  mudi  as  I  believe  any  reports 
that  I  hear,  or  as  much  as  I  could  believe  any  reports." 

The  defendant  then  challenged  the  juror  for  implied  bias. 

The  juror  also  stated,  in  answer  to  the  District  Attorney, 
that  he  would  not  be  willing  to  act  on  his  opinion,  and  that 
he  could  not  decide  on  the  guilt  or  innocence  of  the  def  endanjt 
without  hearing  the  evidence  on  the  trial,  and  that  he  could 
and  would  decide. the  case  impartially  without  reference  to 
what  he  had  heard  or  the  opinion  he  had  formed,  and  that 
the  only  credit  he  had  given  to  the  reports  was  that  of  heai^ 
say  reports  not  made  under  oath,  which  would  not  weigh  in 
his  mind  against  testimony  of  witnesses  given  in  under  oath. 

The  Court  disallowed  the  challenge^  and  the  counsel  for  d&- 
fendant  excepted. 

The  defendant  was  convicted  of  murder  in  the  first  degree^ 
and  appealed. 

The  otter  facts  axe  stated  in  the  opinion  of  the  Court 

J.  Berry,  for  AppeUant 

/•  0.  MeCvllough,  AUomejf-Oeneral,  for  the  Feeble. 

By  the  Oonrt,  Saitdsmov,  0«  J» 

The  objections  to  the  indictment  are  not  well  taken.  There 
is  some  conflict  in  the  decisions  in  this  State  as  to  what  must 
be  alleged  in  an  indictment  for  murder*  Some  of  the  cases  go 
80  far  as  to  bold  that  the  essential  averments  of  an  indictment 
under  €m  criminal  code  are  the  same  as  at  common  law,  and 
that  therefore  a  statement  of  the  manner  of  the  death  and  <  the 
means  by  which  it  was  •effected  is  indispensable.  (Peaple  v. 
WaUae^,  9  CaL  80;  People  v.  Cox,  9  Cal.  33;  People  v.  Lloyd, 
0  CaL  64.)    In  other  cases  it  has  been  held  that  ovr  criminal 
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code  changes  in  many  respects  the  rule  of  the  common  law, 
and  dispenses  with. the  statement  of  many  facts  and  dream- 
stances  connected  with  the  killing  which  were  usual  and  per- 
haps indispensable  at  conmion  law.  (People  ▼.  Stevenson,  9 
Cal.  273 ;  People  t.  Dolan,  9  CaL  576.)  In  the  former  case  it 
was  held  that  a  description  of  the  weapon  used  was  not  neoes- 
sary,  and  it  was  not  material  to  describe  the  wound  farther 
than  by  the  use  of  the  word  mortal,  nor  the  part  of  the  body 
upon  which  it  was  inflicted.  And  it  seems  that  it  is  not 
necessaiy  to  aver  in  terms  than  the  wound  was  mortal,  for  if 
the  facts  stated  show  that  such  was  the  fact  (as  that  the  party 
died  of  the  wound)  the  indictment  in  that  respect  is  sufficient 
(People  V.  Judd,  10  Cal.  813.) 

Our  criminal  code  was  designed  to  woric  the  same  change 
in  pleading  and  practice  in  criminal  actions  which  is  wrought 
by  the  civil  code  in  civil  actions.  Both  are  fruits  of  the  same 
progressive  spirit  which,  in  modem  times,  has  endeavored  at 
least  to  do  away  with  the  mere  forms  and  technicalities  of  the 
common  law  which  were  productive  of  no  good,  and  frequently 
Jbrought  the  administration  of  justice  into  contempt  by  defeat- 
ing its  ends.  Under  the  pretense  of  informing  the  defendant 
of  the  nature  of  the  charge  against  which  he  was  called  upon 
to  defend,  it  was  necessary,  at  the  ancient  common  law,  to 
describe  the  means  by  which  the  homicide  ^as  committed,  and 
the  nature  and  extent  of  tlie  wound  and  its  precise  locality; 
from  which  it  necessarily  followed  that  a  trifling  variance  be- 
tween the  proof  and  the  allegation  frequently  defeated  a  con- 
viction, no  matter  how  manifest  the  guilt  of  the  defendant, 
It  was  a  long  time  before  legislators  and  Judges  discovered 
that  this  rule  had  nothing  but  the  most  flimsy  pretext  to  sup- 
port it  If  the  defendant  is  guilty,  he  stands  in  need  of  no 
information  to  be  derived  from  a  perusal  of  the  indictment,  as 
to  the  means  used  by  him  in  committing  the  act  or  the  manner 
in  which  it  was  done,  for  as  to  both  his  own  knowledge  is 
quite  as  reliable  as  any  statements  contained  in  the  indictment 
If  he  is  not  guilty,  the  information  could  not  aid  in  the  prepara- 
tion of  his  defense,    A   disposition   to  relax   much   of  this 
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ancient  strictness  in  criminal  proceedings  has  manifested  itself 
in  modem  practice,  and  in  harmony  therewith  the  Legislature 
of  this  State  has  substituted,  in  the  place  of  the  old,  a  new 
system  of  practice  and  pleadings  which  retains  all  the  ele- 
ments of  the  former  so  far  as  they  are  made  necessary  by  a 
dne  regard  for  the  substantial  rights  of  a  defendant,  Imt  dis- 
earda  all  such  elements  as  serve  no  good  purpose,  and  only 
tend  to  embarrass  and  defeat  the  administration  of  justice. 
That  system  provides  a  few  plain  and  simple  rules  by  which 
to  determine  the  suSicienoy  of  pleadings,  and  declares  that 
such  rules  shall  be  the  test     (Section  385.)     Those  rules  are 
found  in  section  two  hundred  and  forty-six,  j^ud  in  order  to 
ascertain  whether  an  indictment  is  sufficient  or  not»  it  is  only 
necessary  to  interrogate  it  by  the  light  of  that  section.     The 
present  indictment  stands  this  test  in  every  particular:   1.  It 
is  entitled  in  a  Court  having  authority  to  receive  it.    2.  It  was 
found  by  a  Grand  Jury  of  the  county  in  which  that  Court 
was  held.     8.  It  gives  the  name  of  the  defendant     4.  It 
shows  that  the  crime  alleged  was  committed  within  the  juris- 
diction of  the.  Court    5.  It  declares  that  the  off ense  was  com- 
mitted at  a  time  prior  to  that  at  which  the  indictment  was 
found.    6.  It  sets  forth  the  act  charged  as  the  offense  deariy 
and  distinctly  in  ordinary  and  concise  language,  without  repe- 
tition and  in  such  a  manner  that  any  person  can  know,  and 
understand  therefrom  what  is  intended ;  for  it  alleges  that  the 
defendant — stating  his  name  —  at  a  place  named,  and  at  a  time 
mentioned  which  was  prior  to  the  finding  of  the  indictment, 
with  malice  aforethought  assaulted  one  James  Duffy,  and  did 
cut  and  stab  the  said  James  Duffy,  giving  him  a  mortal  woxmd, 
of  which  he  afterwards  died  on  the  same  day,  and  therefore 
within  a  year  and  a  day  fr<»n  the  time  when  ihe  mortal  thrust 
was  received,  which  is  aU  that  is  necessary  to  constitute  the 
offense  of  murder,  and  sufficiently  identifies  the  act  to  guard 
the  defendant  against  a  second  prosecution,  and,  as  provided 
in  the  seventh  and  last  subdivision  of  the  section  in*  question, 
states  the  same  with  sufficient  certainty  to  enable  the  Court 
to  pronounce  a  judgment    The  indictment  is  not  bad  faecanae 
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it  doed  not  allege  that  James  Duffy  was  a  huinan  being,  nor 
that  he  had  a  body,  flor  the  part  of  his  body  upon  which  the 
wound  was  inflicted.  The  first  two  never  were  necessary,  and 
the  last  is  not  now,  whatever  it  may  have  beai  formerly.  If 
there  is  any  objection  to  the  indictment,  it  is  found  in  the 
fa<Bt  that  it  designates  the  degree  of  the  murder.  While  this 
does  notmake  the  indictment  bad,  and  may  be  treated  as  sur- 
pludage,  still  the  indictment  ought  not^  because  it  need  not, 
state  the-  degree  6f  the  murder.  The  trial  jury,  and  not  the 
Grand  Jury,  determine  the  degree  of  the  crime,  and  the  former 
should  not  be  embarrassed  by  the  opinion  of  the  latter. 

The  Court  did  not  err  in  disallowing  the  challenge  inter- 
posed by  the  defendant  to  the  juror  Jesse  Davis  upon  the 
ground  of  implied  bias.  In  order  to  render  a  juror  incom- 
petent on  the  ground  of  implied  bias,  it  must  appear  that  he 
entertains  a  fixed  and  settled  conviction  of  the  guilt  or  inno- 
cence of  the  defendant,  or  that  he  has  expressed  such  a  exm- 
viction.  Whatever  falls  short  of  this  does  not  amount  to  an 
unqualified  opinion  within  the  meaning  of  the  statute.  Admit- 
ting that  Davis  had  formed  an  opinion  —  which  in  view  of  ali 
his  answers  taken  together  is  extremely  doubtful^ — it  certainly 
WES  not  an  imqualified,  but  on  the  contrary,  a  conditional  or 
qualified  opinion.  The  law  upon  this  branch  of  the  case  will 
be  found 'very'  fully  discussed  by  Mr.  Justice  Baldwin,  in'The 
People  V.  Reynolds^  16  CaL  180.  (See  also,  People  v.  WiUiams, 
17  Cal,  142 ^and  People  v;  Makoney,  18  Oal.  180.) 

It  is  next  elaiimed  that  the  Oourt  erred  in  giving  the  fol- 
lowing instruction: 

^^In  the  case  that  is  now  being  submitted  to  you  there  id 
no  evidence  on  any  points  oi^  matters  given  in  proof  which 
reduce  the  crime  charged  in  the  indictmetit  to  manslaughter; 
if  the  defendant  be  found  guilty,  therefore,  you  cannot  con- 
Bider  the  question  of  manslaughter  upon  the  evident^  in  this 
case.'* 
^  This  instraction  is  not  a  little  obscure,  aiid  i^  it  was  ^ven 
as^i^^preaented  in  the.  tr^tnscript,  it  is  quite  possible  that  the 
^qpmay  have  foundetene  difieultj*  ill  determining  its  exact 


r 


Jan.,  1866.J  JPsoirajB^tv  KihgL  518 


OplBtott  «f  the  GonrL 


meaning.  The  record'  does  not  contain  the  eridence,  or  any 
part  thereof,  and  "we  cannot,  therefore,  read  the  instruction  in 
the  light  of  the  testimony,  in  view  of  which  it  was  given, 
but  are  forced  to  determine  its  meaning  by  its  own  terms. 
If  there  was  .any  evidence  before  the  jnry  tending,  however 
slightly,  to  reduce  the  homicide  to  the  grade  of  manslaughter, 
this  instruction  was  erroneous.  If  the  expression  ^'  there  is  nO 
evidence  on  any  points  or  matters  given  in  proof,*'  is  to  be 
understood  as  admitting  that  there  were  ^'  points  and  matters 
given  in  proof*'  which,  if  true,  would  reduce  the  offense  to 
manslaughter,  but  declaring  the  evidence  as  to  such  points  or 
matters  to  be  insufficient  to  warrant  the  jury  in  finding  them 
to  be  true,  it  was  erroneous,  because  it  assumed  to  pass  upon 
the  weight  of  evidence,  which,  under  our  Constitution,  is  left 
entirely  to  the  jury,  and  in  regard  to  which  ihe  Judge,  con- 
trary to  the  rule  of  common  law,  is  not  allowed  to  express  an 
opinion.  On  the  other  hand,  if  there  was  a  total  absence  of 
all  testimony  as  to  such  facts  and  circumstances  as  would, 
nnder  the  law,  reduce  the  offense  from  murder  to  manslaughter, 
and  the  instruction  is  to  be  understood  as  declaring  such  to  be 
the*  case,  then  it  was  not  erroneous,  because  Judges,  although 
not  allowed  to  diarge  juries  with  respect  to  matters  of  fact 
may  state  the  testimony  and  declare  the  law.  (Sec  17,  Art 
VI,  of  the  Constitution.)  At  common  law  a  Judge  is  allowed 
to  express  his  opinion  as  to  the  weight  of  evidence.  (Cotnr 
monwealth  v.  ChUd,  10  Pick.  252.)  In  this  respect  the  consti- 
tutional provision  referred  to  was  intended  to  diange  the  rule 
80  as  to  leave  the  weight  of  the  evidence  entirely  to  the  jury; 
but  Judges  may  still,  as  formerly,  state  what  facts  are  in  evi- 
dence and  what  are  not;  or  in  other  words  they  may  state 
the  evidence  pro  and  con,  in  view  of  which  the  existence  of 
certain  facts  is  affirmed  or  denied,  which  includes  the  right  to 
state  to  th^  jury  that  there  is  no  evidence  as  to  particular 
facts  or  issues,  when  such  is  the  case.  Counsd  for  defendant 
seem  to  have  understood  the  Judge  as  instructing  the  juiy  that 
there  was  no  evidence  as  to  facts  which,  under  the  law,  would 
reduce  t!he  offense  charged  to  maiuslaughter,  and  to  kave  exr 

Vou  XXVII.— 88 


S14  Pxopui  fu  Eur«.  [Sup.  Ct 

Oplnt4m  «f  tlie  Ooort 

cepted  to  the  infitruction  upon  that  giotiiid^  flo  nndentood  — 
there  being  no  evidence  of  the  character  in  question  —  tl\e 
instruction  was  not  erroneous. 

It  is  proper^  however,  to  add,  in  this  connection,  that  in  the 
absence  of  any  statement  or  bill  of  exceptions  embodying  the 
evidence,  or  declaring  its  purport  or  tendency,  so  far  as  may 
be  necessary  to  point  the  exception,  we  must  presume  in  favor 
of  the  action  of  the  Court  below,  upon  the  principle  that  the 
party  who  allies  error  must  show  it.  This,  however,  must 
be  taken  with  the  qualification  that  where  the  action  of  the 
Court  below  is  manifestly  erroneous  under  any  and  every  con- 
ceivable state  of  facts,  this  Court  will  review  it,  notwithstand- 
ing the  evidence  may  not  have  been  brought  up.  (The  People 
▼.  Levisen,  16  Cal.  98.) 

It  appears,  from  the  instructions  given  by  the  Judge  of  his 
own  motion,  that  there  was  evidence  before  the  jury  tending 
to  prove  that  the  defendant  was  intoxicated  at  the  time  the 
homicide  was  committed.  In  view  of  this  evidence  certain 
instructions  were  asked  on  the  part  of  the  defense  to  the  effect 
that  so  far  as  the  degree  of  murder  is  concerned  no  presump- 
tion arises  from  the  mere  fact  of  the  killing  considered  apart 
from  the  means  used  and  the  circumstances  imder  which  it 
occurred;  and  that  in  determining  the  question  of  premedita- 
tion it  was  proper  for  the  jury  to  take  into  account  the  defen- 
dant's condition,  as  drunk  or  sober.  These  instructiona  were 
evidently  taken  from  the  case  of  The  People  v.  BeUnda,  21 
Cal.  544,  and  ought  therefore  to  have  been  given,  unless 
already  given  in  substance,  for  as  to  the  law  of  that  case  there 
oan  be  no  question.  Where  the  homicide  is  not  committed 
by  means  of  poison,  lying  in  wait,  or  torture,  or  in  the  perpe- 
tration or  the  attempt  to  perpetrate  arson^  rape,  robbery,  or 
burglary,  the  degree  of  the  offense  depends  entirely  upon  the 
question  whether  the  killing  was  wilful,  deliberate,  and  pre- 
meditated, and  upon  that  question  it  is  proper  for  liie  jury  to 
oousider  evidence  of  intoxication,  if  such  there  be,  not  upon 
the  ground  that  drunkenness  renders  a  criminal  a^  less  crim- 
inal, or  can  be  received  in  extanuatioii  or  excuse,  but  upon 
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the  groimd  that  the  condition  of  the  defendant's  mind,  at  the 
time  the  act  was  committed,  must  be  inquired  after  in  order 
to  jiistly  determine  the  question  as  to  whether  his  mind  was 
capable  of  that  deliberation  or  premeditation  which,  according 
as  they  are  absent  or  present,  determine  the  degree  of  the 
crime. 

The  Court  below  does  not  seem  to  have  questioned  the  law 
of  the  defendant's  instructions,  but  refused  to  give  them  upon 
the  ground  that  they  had  been  already  given  in  substance. 
TIpon  inspection  of  the  instruction  givAn  by  the  Court,  we  are 
satisfied  that  the  law,  as  declared  in  the  instructions  l^lder  con- 
dderation  had  already  been  givecn  in  language,  peiiiaps,  better 
adapted  to  the  comprehension  of  the  jury,  and  hence  the  ruling 
of  the  Court  was  not  erroneous.  We  add,  however,  that  in 
such  cases  it  is  better  to  give  the  instructions  asked,  than  to 
refuse,  for  by  such  refusal  a  pretext  is  afforded  for  an  appeal 
which  otherwise,  perhaps,  would  not  be  taken. 

The  judgment  is  affirmed  and  the  Court  below  directed  to 
appoint  a  day  for  the  execution. 


ALEX.  B.  GROGAN  v.  HENRY  KNIGHT,  ESTHER  ANN 
PACKWOOD,  JOEL  RUMSEY,  ELLSWORTH  TIL- 
TON,  JOSEPH  SAVAGE,  JOHN  DUGAN,  JOHN  J, 
REED,  AND  PETER  COGGSWSLL. 

SuxTST  ov  Public  LA2nMi«-«/rbe  sunrtj  of  the  pvblle  tenda  of  tiM  thdced 
States  Into  Mctloii*  and  rabdlylsloni  of  tectlons  can  onl7  be  made  under 
the  authority  of  Congrets,  and  iff  beyond  thp  con^trol  of  the  States. 

tiLSenoir  ov  Scsool  Lands  bt  a  Stats. — A  eeleetion  of  public  lands  made 
by  the  antborltles  of  a  State  In  Hen  of  tho  tlxteentli  and  tfairty-sixth  lec- 
Uoas  granted  to  the  State  for  school  purposes,  before  the  Umds  selected 
have  been  surveyed  by  the  United  States,  and  the  survey  approved,  is  In* 
valid,  and  confers  no  title  upon  the  State. 

•alb  of  Unbvbvbtbo  Lakds  bt  a  8tat«-*^  sals  and  certificate  of  pur- 
chase  made  by  a  State  of  lands  selected  by  the  State  In  llsu  of  the  sixteenth 
and  thirty-sixth  sections,  before  the  lands  thus  selected  and  sold  have  been 
surveyed  ah\9  the  survey  approved  by  the  United  States,  confers  upon  the 
grantee  of  the  State  no  titis  or  right  of  ] 
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AIppeai.  from  the  Distriet  Court,  Seventh  Judicial  District, 
Solano  County. 

Plaintiff  recovered  judgment  in  the  Court  belov,  and  defend- 
ants appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Jf.  A.  Wheaton^  for  Appellants. 

This  is  an  acti<m  of  ejectment,  and  the  only  evidence  of 
title  the  plaintiff  attempted  to  show  was  a  location  of  school 
land  warrants  on  unsurveyed  public  lands  of  the  United  States. 

These  locations  being  upon  unsurveyed  lands,  were  no  evi- 
dence of  title.  (Pre-emption  Law  of  Congress  of  September 
♦th,  1841,  Sec.  8 ;  Instructions  of  U.  S.  Land  Commissioner, 
3d  subdivision,  p.  502,  Lester's  Land  Laws ;  also  Decisions,  No. 
507,  p.  457,  lb. ;  Terry  v.  Megerle,  24  CaL  609 ;  Statutes  of 
California  of  1863-4,  p.  801.) 

The  defendants  had  the  possession  sued  for  at  the  time  the 
locations  were  made  on  which  the  plaintiff's  certificates  issued. 
(Act  concerning  certificates  of  purchase,  Statutes  of  1859,  333; 
Id.,  Sec  6,  302.) 

WhUman  &  WelU,  for  Beapondent 

The  plaintiff  in  this  case  has  based  his  claim  upon  certifi- 
cates of  purchase  issued  by  the  State  Land  Office  for  land 
selected  as  school  land,  taken  in  lieu  of  sixteenth  and  thirtj- 
gixth  sections,  and  duly  assigned  to  him,  and  certificates  of 
school  warrants. 

This  selection  and  sale  is  authorized  by  Acta  of  Congress 
providing  for  the  survey  of  public  lands  in  the  State  of  Cali- 
fornia, the  sixth  section  of  which  specifically  grants  the  six- 
teenth and  thirty-sixth  sections  to  the  State  for  the  support  of 
schools.  (Wyman  v.  Bcmvard,  23  CaL  524;  Higgins  v.  Hough- 
ion,  25  Cal.  252.) 

The  seventh  section  provides  that  the  proper  authorities  of 
the  State  may  select  other  lands  in  lieu  thereof  when  such 
sections  may  be  reserved  for  public  uses  or  taken  by  private 
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daimSywlucl^.lm^  shall  be  selected  agreeably  to  the  pro- 
Tiaions  of  an  Act  of  Congress,  approved  May  20th,  1826,  and 
which  ahall  be  subject  to  approval  by  the  Secretary  of  the 
Interior. 

The  rij^t  of  the  State  to  enact  8U(^  a  law  has  been  sns- 
teined  by  the  Federal  Courts.  (Acts  of  1861,  218,  etc.; 
Jaeksan  v.  Wilcox,  18  Peters,  498.)  And  until  the  United 
States  complains  of  it,  or  the  question  arises  upon  a  patent 
issued  from  the  United  States,  it  is  competent  for  this  Court 
to  uphold  the  selection  made  by  the  State,  for  we  do  not  see 
here  any  adjudication  as  against  the  claim  or  title  of  the  United 
States. 


By  the  Court,  Rhodes,  J. 

This  is  an  action  of  ejectment  to  recover  the  poesession  of  a 
portion  of  the  lands  formerly  known  as  the  Suscol  Rancho. 
The  premises  are  public  lands  of  the  United  States,  and  havie 
never  been  surveyed  under  the  authority  of  Congress!  The 
plaintiff  relies  for  his  title  upon  certificates  of  purchase  issued 
October  17,  1862,  by  the  Register  of  the  State  Land  Office, 
upon  the  location  and  sale  of  school  lands,  selected  in  lieu  of 
the  sixteenth  and  thirty-sixth  sections  of  the  public  lands  of 
the  United  States.  The  United  States  Register  of  the  proper 
land  district  refused  to  approve  the  ^election,  because  the 
lands  were  unsurveyed.  The  defendants  were  in  possession, 
they  having  entered  upon  the  land  in  May,  1862,  and  each  of 
them  claimed  a  right  of  pre-emption  under  the  Acts  of  Con- 
gress, to  the  respective  quarter  sections  upon  which  he  had 
entered. 

It  appears  in  the  statement  on  the  defendants'  motion  for  a 
new  trial,  that  "  the  plaintiff  testified  that  one  Dr.  Page  had 
caused  the  lands  to  be  inclosed  in  1861 ;  that  said  Dr.  Page  was 
the  real  party  in  interest  in  this  suit ;  that  the  plaintiff  only  held 
the  lands  in  his  name  in  trust  for  Dr.  Page,  and  to  secure  him 
for  the  advances  he  had  made ;  that  said  Dr.  Page  had  reple- 
vied the  crops  raised  on  the  land,  and  received  the  same  for 
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the  year  1868,  and  had  pastured  the  paatore  part  of  the  land  ; 
also  had  received  the  profits  of  the  land  in  1868.''  The  Court 
found  as  facts:  "First  —  On  the  28th  day  of  October,  A.  !>• 
1862,  the  plaintiff  held  the  certificates  of  the  State  of  Califor- 
nia, duly  issued,  for  the  land  in  controversy;  Second  —  The 
inceptive  steps  for  the  obtaining  such  certificates  were  taken 
before  any  one  of  the  defendants  entered  upon  the  land."  The 
^  prior  possession  of  the  plaintiff,  or  his  grantor,  is  neither 
admitted  by  the  pleadings  nor  found  by  the  Court;  and  the 
only  finding  of  fact  respecting  the  plaintiff's  title^  possession 
or  right  of  possession,  is  as  above  mentioned.  The  Court 
from  those  facts  found  the  following  oohclusions  of  law: 
"  First  —  The  plaintiff  was  at  the  time  alleged  in  his  complaint 
seized  and  possessed  of  the  land  in  controversy,  and  had  title 
thereto;  Second  —  The  title  thus  held,  and  the  ri^t  of  poe- 
session  flowing  therefrom,  relate  to  the  first  steps  taken  for 
acquiring  the  same."  It  thus  clearly^  appears  that  the  Court 
found  for  the  plaintiff  on  the  sole  ground  that  the  certificates 
of  purchase  were  sufficient  to  convey,  and  did  convey  to  the 
plaintiff,  the  right  to  the  possession  of  the  lands  des(^bed  in 
the  certificates,  and  not  on  the  ground  of  the  prior  possession 
of  the  plaintiff  or  Dr.  Page.  We  are,  therefore,  not  required 
to  determine  whether  the  evidence  was  sufficient  to  have 
enabled  the  Court  to  find  for  the  plaintiff  on  the  ground  of  the 
prior  possession  of  Dr.  Page,  if  it  had  clearly  appeared  thai 
his  right  depending  upon  his  possession  had  been  transferred 
to  the  plaintiff.  The  first  finding  of  fact,  which  is  unnecee- 
sarily  indefinite,  and  merely  states  a  portion  of  the  evidence 
tending  to  prove  a  fact,  would  seem  to  indicate  that  the  cer- 
tificates of  purchase  were  issued  to  the  plaintiff  or  had  been 
assi^ed  to  him,  rather  than  that  Dr.  Page  had  conveyed  the 
land  to  him. 

The  point  upon  which  the  appeal  must  turn  has  relation  to 
the  value  and  effect  of  the  certificates  of  purdiase  issued  by 
the  State. 

The  defendants  resist  the  daim  of  title  set  up  by  the  plain- 
tiff, on  the  ground  that  the  certificates  of  pimshaae^  having 
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been  issued  before  the  Itnds  selected  had  been  surveyed  accord- 
ing to  the  laws  of  the  United  States,  were  not  evidence  of 
title  in  the  person  to  whom  they  were  issued.  It  will  not  be 
contended  that  the  title  to  the  lands  selected  passed  to  the 
plaintiff,  unless  the  title  would  have  passed  to  the  State  upon 
the  performance,  in  her  behalf,  of  acts  similar  in  their  charac- 
ter to  those  under  which  the  plaintiff  claims,  for  although  the 
certificates  issued  to  the  purchaser,  the  selection  and  location 
of  the  lands  was  made  for  the  State.  Could  tfie  State  in 
October,  1862,  by  her  own  act,  have  acquired  title  to  those 
lands  as  portions  of  the  lands  to  be  selected  in  lieu  of  the 
sixteenth  and  thirty-sixth  sections,  granted  for  the  purposes  of 
public  schools,  prior  to  the  survey  of  the  lands  by  the  United 
States? 

The  seventh  section  of  the  Act  of  March  3,  1858,  provides 
that  such  land  shall  be  selected  by  the  authorities  of  the  State 
agreeably  to  the  provisions  of  the  Act  of  Congress,  approved 
the  20th  of  May,  1826 ;  and  that  Act  provides  that  the  lands 
shall  be  selected  in  sections  and  subdivisions  of  sections.  It 
requires  no  argument  to  prove  that  the  survey  of  public  lands 
of  the  United  States  into  sections  and  subdivisions  of  sections 
can  be  made  only  under  the  authority  of  Congress.  The  sur- 
vey is  a  part  of  the  system  devised  by  Congress  fo^  the  dis- 
posal of  the  public  lands;  and  the  survey  is  as  completely 
beyond  the  control  of  the  State  authorities  as  any  portion  of 
the  system.  The  selection  of  a  particular  tract,  as  a  subdi- 
vision of  public  land,  in  anticipation  of  the  survey  by  the 
United  States,  would  be  no  less  wanting  in  authority  than 
would  the  selection  of  a  designated  subdivision  in  anticipation 
of  the  grant  by  Congress.  In  Bernard's  Heirs  v,  Ashley's 
Heirs,  18  How.  43,  a  selection  of  land  had  been  made  by  ^e 
Governor  of  the  Territory  of  Arkansas,  under  the  Acts  of 
Congress,  authorizing  him  to  select  lands  equal  to  ten  sections, 
in  tracts  not  less  than  a  quarter  section  each,  and  to  sell  the 
same  for  the  purpose  of  raising  a  fund  to  erect  public  build- 
ings in  the  territory;  and  it  was  held  that  the  selection  that 
he  had  made  of  a  quarter  section  within  a  township,  the  sur- 
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rey  of  which  was  ijxcorrect  aud  bad  not  then  been  approved 
by  the  Surveyor-General,  was  invaKd,  and  that  the  selection 
could  take  effect  only  from  the  time  when  the  survey  was 
sanctioned  and  became  a  record  in  tlie  district  land  office. 

A  question  quite  similar  in  its  character,  in  all  its  essential 
particulars,  was  before  the  Court  in  Terry  v.  Megerle,  24  CaL 
609,  the  plaintiff  claiming  title  to  the « lands  by  virtue  of  the 
location  upon  unsurveyed  lands,  of  ^' school  land  warrants,'' 
issued  by  the  State,  under  the  Act  to  dispose  of  the  five  hun- 
dred thousand  acres  granted  to  the  State,  for  the  purposes  of 
internal  improvanents.  Mr.  Chief  Justice  Sanderson,  in 
eommentin^  upon  the  provisions  of  the  Act  of  Congress,  says: 
^' There  is  no  ambiguity  in  the  language  used;  on  the  con- 
trary, the  meaning  is  too  plain  and  obvious  to  admit  of  doubt 
The  language  is,  *  located  as  aforesaid/  that  is  to  say,  in  parcels 
of  not  less  than  three  hundred  and  twenty  acres,  conformably 
to  sectional  divisions  and  subdivisions  and  after  the  survey 
has  been  made.  *  *  ^'  The  grant  imposes  conditions  as  to 
quantity,  manner  of  selection  and  location,  and  time  of  loca- 
tion, and  under  it  no  title  to  any  specific  land  can  vest  in  the 
State  until  all  of  these  conditions  have  been  complied  with. 
The  State  has  no  more  right  to  select  and  locate  lands  before 
the  surv^  has  been  made,  than  she  has  to  locate  it  in  tracts 
of  one  hundred  and  sixty  acres  each,  or  without  regard  to 
sectional  divisions  and  subdivisions  of  the  United  States  zor- 
vey."  We  are  entirely  satisfied  with  the  construction  anr 
nounced  in  that  case,  of  those  provisions  of  the  Act  in  question, 
and  it  is  difficult  to  understand  how  it  could  be  contoided  that 
the  grantee  of  the  State,  of  land  selected  under  her  sole  au- 
thorityi  prior  to  the  United  States  survqr,  thereby  acquired 
the  legal  title,  when  it  is  capable  of  mathematical  demonstration 
that  his  asserted  title  to  any  given  acre  of  the  three  hundred 
and  twenty  acres  selected  and  located  for  him  by  the  authorities 
of  the  State,  is  liable  to  be  defeated  by  the  survey  subsequ^tly 
made  by  the  United  States. 

In  the  case  of  Barry,  t.  Oamble,  8  How.  82,  one  of  the 
qtrestions  was  the  sufficiet^sy  of  the  looatian  of  a  New  Aladrid 
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land  certificate,  which  had  been  located  on  public  lands  prior 
to  the  United  States  survey;  arid  Mr.  Justice  Catron  in  deliv- 
ering the  opinion  of  the  majority  of  the  Court,  said :  "  The 
location  was  in  irregular  form,  and  altogether  disregarded  the 
section  lines  and  the  ordinary  modes  of  entry  under  the  laws 
of  the  United  States.  This  circumstance  lies  at  the  founda- 
tion of  the  controversy.  The  General  Land  Office,  at  Wash- 
ington, refused  to  issue  a  patent  on  locations  thus  surveyed. 
The  Secretary  of  the  Treasury,  on  the  11th  of  May,  1820, 
and  again  on  the  19th  of  June,  1820,  called  on  the  Attorney- 
General  for  his  opinion  on  the  validity  of  such  locations.  (3 
Land  Laws  and  Opinions,  9, 10.)  This  officer  replied  '  that  the 
authority  given  is  to  make  these  locations  on  any  of  the  lands  of 
the  Territory,  the  sale  of  which  is  authorized  by  law ;  but  the 
sale  is  not  authorized  by  law  until  the  sectional  lines  are  run, 
and  consequently  all  locations  previously  made  by  these  suffer- 
ers are  unauthorized.'  To  cure  this  defect  the  Act  of  1822 
wafi  passed,"  etc  And  the  Court  held  that  the  location  was 
rendered  valid  by  that  Act. 

It  may  be  admitted  that,  by  virtue  of  the  Act  of  Congress 
of  1853,  the  State  became  entitled  to  an  amount  of  land  equal 
to  two  sections  in  each  congressional  township,  yet  as  the  State 
did  not,  by  virtue  of  that  Act,  acquire  the  title  to  any  speci- 
fied tract  of  land,  and  could  not  acquire  it,  until  the  survey 
had  heen  made  under  the  authority  of  Congress,  it  necessarily 
foll6w8  that,  prior  to  such  survey,  she  had  no  power  or  author- 
ity to  confer  upon  a  purchaser  from  her  any  right,  title  or 
interest  in  any  specific  parcel  of  such  lands. 

If  the  selection  had  been  made  after  the  survey,  and  it 
remained  only  subject  to  the  approval  of  the  Secretary  of  the 
Interior,  the  person  claiming  under  the  State  might  with  more 
propriety  say,  in  the  language  of  the  respondent, ."  until  the 
United  States  complain  of  i^  or  a  question  arises  upon  a  patent 
issued  by  the  United  States,  it  is  competent  for  this  Court  to 
uphold  the  selection' made  by  the  State,^'  but  if  the  selection 
is  prior  to  the  survey,  and  the  defendant  goes  into  J^essession, 
without  a  trespass  upon  the  actual  possession  of  the  purchaser 
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from  the  State,  if  tiie  latter  daiiiis  proCeotioii  on  the  groimd 
that  the  United  States  may  not  complain  of  hia  sdeetion  and 
location,  the  defendant  may  well  reply  that  the  United  States 
may  not  complain  of  his  possession.  The  question  is  not 
whether  the  General  Government  will  or  wiD  not  complain  of 
his  selection  of  unsurveyed  public  land,  but  it  relates  to  the 
title  on  which  he  seeks  to  recover  the  possession;  the  ques- 
tion is,  did  the  acts  and  proceedings  of  the  officers,  acting  on 
behalf  of  the  State,  confer  upon  the  purchaser  from  her  the 
right  to  the  possession  of  a  tract  of  unsurveyed  land?  And 
this  must  be  answered  in  the  negative.  We  would  not  be  jus- 
tified in  temporizing  with  this  question,  on  the  consideration 
that  there  are  very  many  similar  claims  to  title  in  this  State, 
the  value  of  which  might  be  impaired  by  our  decision  in  this 
case ;  but,  feeling  as  we  do,  that  the  question  admits  of  but 
one  solution,  it  is  our  plain  duty  to  declare  the  law. 

The  error  assigned  by  the  defendants,  in  ordering  their  tes- 
timony relating  to  their  pre-emption  claims  to  be  stricken  out, 
becomes  immaterial,  in  the  view  we  have  taken  of  the  case, 
and  in  the  absence  of  a  finding  of  the  fact  of  the  prior  posses- 
sion of  the  plaintiff  or  his  grantor. 

Judgment  reversed  and  the  cause  remanded. 

Mr.  Justice  Cussey  and  Mr.  Justice  Sawtmb  ezpveesed  no 

opinion. 


THE  PEOPLE  9.  EUGEITE  CAZALIS. 

80PPLTI1IQ  TBM  Placb  ow  A  I/MT  PuuBiMO.**  If  m  pleading  la  m 

tiOB  li  lost,  iti  plae«  ean  only  ba  mpplled  by  motion  taaed  apoo  affldavlti 
•bowins  what  the  lost  ptoadlng  contaiDed,  and  the  aecTlce  of  personal  notice 
npon  the  opposite  party  of  the  Intention  to  more,  whldi  notlee  aost  be 
■nfflelently  explicit  to  adrlse  him  of  what  Is  Intended,  as  well  as  lo  enable 
Mm  to  eomtrorert  the  afldavlts  anhmltted. 

Appbal  from  the  District  Ooort^  Third  Jndieial  District, 
Santa  CSara  County. 

The  f  aets  are  stated  in  the  opinion  of  the  Oonrt 
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John  B.  Feltan,  and  J.  W.  Stephenson,  for  Appellant. 
J.  0.  McCullough,  Attomey-Oeneral,  for  Bespondent. 


By  the  Court,  Shaftbb,  J, 

The  defendant  was  sued  for  taxes  upon  personal  property. 
The  complaint  was  demurred  to.  When  the  case  was  reached 
on  the  calendar,  the  District  Attorney  discovered  that  the 
complaint  was  lost  or  mislaid;  and  the  Court,  on  bare  sugges- 
tion by  him,  made  an  order  substituting  for  the  original  a 
paper,  presented  and  filed  by  the  attorney,  purporting  to  be  a 
true  copy  of  the  original.  This  proceeding  was  had  in^  the 
absf'iice  of  the  defendant  and  his  attorney,  and  without  notice. 
The  demurrer  was  thereupon  submitted,  and  in  three  days 
thereafter  was  overruled,  and  the  Court  inunediately  rendered 
I  final  judgment,  without  notice  to  the  defendant  or  his  coun- 
sel, and  without  giving  time  to  answer.  The  appeal  is  from 
the  judgment 

It  is  insisted  that  the  judgment  should  be  reversed  upon 
either  one  of  two  grounds:  First  —  That  no  proof  was  sub- 
mitted to  the  Court  showing  the  loss  of  the  original  complaint 
or  that  the  copy  filed  was  a  true  copy.  Second  —  That  no 
notice  was  given  that  the  order  would  be  applied  for. 

It  was  held  in  McLeadon  v.  Jones,  8  Ala.  298,  that  ''the 
manner  of  correcting  the  loss  of  the  pleadings,  is,  to  show  by 
afBdavits  what  the  record  contained,  the  loss  of  which  is  to 
be  supplied.  The  substitution  can  only  be  made  after  a  per- 
sonal notice  of  the  intention  to  move  the  Court,  and  the  notice 
must  be  sufficiently  explicit  to  advise  the  opposite  party  of 
what  is  intended,  as  well  as  to  enable  him  to  controvert  the 
affidavits  submitted."  The  case  at  bar  may  be  distinguished 
from  that  of  Benedict  v.  Cozzens,  4  Cal.  881.  In  that  ease  tho 
defendant  answered  the  substituted  complaint  before  the  objer*- 
tion,  that  it  was  allowed  to  be  filed  without  notice,  was  taken 
But  if  the  decision  in  that  case  should  be  considered  as  con- 
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flicting  with  the  rule  laid  down  in  the  case  cited  from  the 
Eighth  of  Alabama,  it  is  in  our  judgment  erroneous. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings. 


HORACE  W.  CAEPENTIER  v.  QEEENE  W.  WEBSTER. 

OccupANcr  OF  Common  Lakdb  bt  TavAiiTS  x»  Common. — ^Tenanta  In  eom- 
mon  hold  their  lands  by  unity  of  possession,  and  each  and  every  of  them  has 
the  right  to  enter  upon  and  occupy  the  whole  of  the  common  lands  and 
every  part  thereof. 

posssssiON  OF  ONs  Tbnuit  IK  COMMON. — One  tenant  In  common  baa  no 
share  except  that  which  la  undiyided,  and  has  no  right  to  exclude  his  oo- 
tenant  from  any  portion  of  the  common  landa. 

OnaTipt  OF  A  Tbnant  in  Commo(n  bt  his  Co-Tbnant. — ^If  one  tenant  in 
common  incloses  and  enters  into  the  exelnsira  posaeaalon  of  a  portion  ot 
the  common  lands,  not  exceeding  In  quantity  the  number  of  acrea  which  be 
would  be  entitled  to  haye  allotted  to  him  on  partition  of  the  whole,  and 
refuses  to  allow  a  co-tenant  to  Occupy  tbia  portion  wttli  blm,  it  la  an  oostsr 
of  the  co-tanaat,  and  be  may  maintain  ejectment  and  ba  lot  Into  tlia  90a- 
aesalon  of  the  part  from  wblcb  be  la  thua  asclndad. 

OosTBB  BT  Tbnant  in  Common. — One  tenant  In  common  may  ba  guilty  a< 
an  ouater  of  a  co-tenant  by  excluding  blm  from  n  portion  leaa  than  tbt 
whole  of  tba  property  held  In  common. 

A  Bbfusal  to  lbt  a  Co-Tinant  into  PoaaasaiON  an  OuaxaB^— If  one  tenant 
in  common  is  In  the  exelualye  possession  of  a  portion  leaa  than  tba  wbolt 
of  the  common  landa»  and  bla  co-tenant  demanda  of  blm  to  be  let  Into  pes* 
session  a<  the  aana  on  tba  groond  of  hia  Joint  ownertblp,  aad  tba  other* 
while  admitting  the  WTeral  title  of  the  co-tenan^  lefnata  to  tot  blm  lata 
posseaaion,  thla  refusal  la  an  ouster. 

OtTBTEB    MAT     BEBUIA    WBBN    TiTLB    IB     AOMITTBD.— If    ft    tenant    IB     COmmOB 

danlea  the  several  title  of  a  co-tenant,  bot  lata  blm  Into  pcasaBsloB,  It  bi  not 

an  ouater ;  but  If  he  admlta  the  seraiml  title  of  a  co-tenant  and  refuBM  te  M 
blm  into  possession.  It  is  an  ouster. 
I>BMANi>  OF   P0S8BS810N   BT   Co-TBNANT. — A.  demand   made  I7  a   tenant  la 
common  of  a  co-tenant  In  posaesalon  to  be  let  Into  posaeaalon  e<  every  pert 
of  the  common  lands,  la  not  a  notice  to  the  co-tenant  In  poaaeealon  to  «ott 

OUSTEB    BT    ONB    TRNANT    IN    COMMON    IN    CASB    OF    MBZIOAN    GrANT    NOT    80B- 

vETEO.-^If  several  are  tenants  In  common  In  a  grant  of  land  made  by 
Hextoo  of  a  given  quantity,  to  be  located  within  the  exterior  boundary  lines 
of  a  much  larger  quantity,  and  no  suryey  or  location  of  the  quantity  granted 
has  been  made,  the  exclusive  possession  by  one  of  the  tenants  In  eommos 
of  a  portion  less  than  the  whole  of  the  land  within  the  exterior  houndirf 
linea  of  the  larger  quantity,  and  hla  refnaal  to  let  a  co-tenant  into  posses- 
sion ot  the  aame,  Is  an  ouster. 

Afpsal  from  the  District  Court,  E(jurth  Judicial  District, 
Contra  Costa  County. 
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The  defendant  reoovered  judgment  in  the  Court  belowy  and 
the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  epinion  of  the  Court. 

E.  B.  CarpenUer,  for  Appellant 

The  defendant's  acts  amount  to  an  ouster  of  the  plaintiff , 
and  the  Court  erred  in  instructing  the  jury  that  the  plaintiff 
had  failed  to  show  an  ouster. 

Tenants  in  common  possess  the  whole  in  unity.  Their 
estate  may  be  several — their  possession  must  be  in  common. 
The  possession  of  one  is  in  support  of  the  title  of  both;  but 
the  refusal  of  one  to  permit  his  co-tenant  to  enter  upon  and 
occupy  the  land,  or  any  part  of  it,  divests  the  possession  so  as 
to  entitle  the  companion  to  his  action  of  ejectment.  (1  Green- 
leaf  Cruise,  title  20,  §§  2,  14,"  17,  18,  19.) 

*^  Ifo  real  iorce,  as  a  turning  out  by  the  shoulders,  is  neces- 
sary. If  upon  demand  by  the  co-tenant,  the  other  denies  his 
right  and  continues  in  possession,  such  possession  is  adverse^ 
and  ouster  enough."    (Doe  v.  Pfosser,  1  Cowp.  217.) 

^'  If  a  tenant  in  common  drive  out  of  the  land  any  cattle  of 
the  other  tenant  in  common,  or  will  not  suffer  him  to  enter  or 
occupy  the  land,  this  is  an  ejectment  or  expulsion."  (Coke 
Litt.  199  6.) 

A  claim  of  exclusive  right  of  possession,  or  denial  of  the 
co-tenant's  right,  or  any  act  which  amounts  to  a  denial  of  right, 
is  an  ouster.  (Brackett  v.  Norcross,  1  Greenleaf,  82 ;  AUyn  v. 
Mather,  9  Conn.  128,  per  Hosmer,  C.  J. ;  Sigler  v.  Van  Riper, 
10  Wend.  419 ;  Jackson  v.  Tibhits,  9  Cowen,  253 ;  Edwards  v. 
Bishop,  4  Conn.  68 ;  Hargrove  v.  Powell,  2  Dev.  &  Bat  97 ; 
Gordon  v.  Pearson,  1  Mass.  328,  etc) 

The  last  case  {Gordon  v.  Peaa-son)  is  a  parallel  case  and  per- 
fectly in  point.  There,  as  here,  there  was  a  demand  of  pos- 
session, and  a  refusal  by  the  defendant,  who  says,  you  must  get 
it  by  law  if  you  can.    And  this  was  held  a  sufficient  ouster. 

^^An  ouster  must  be  proved  by  acts  of  an  adverse  charao- 
ter,  such  as  claiming  the  whole  for  himself |  denying  the  title 
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of  his  companion;  or  refusing  io  permit  him  to  mUer/'    (8 
Greon.  Ev.  359,  §  318.) 

Exclusive  possession,  for.  long  periods,  has  been  held  both 
in  England  and  the  United  States,  sufficient  to  warrant  the 
presumption  of  ouster,  though  no  other  proof  waa  given*  (Doe 
V.  Prosser,  and  other  cases  cited.) 

The  denial  of  right  which  is  held  to  be  an  ouster,  is  noi 
necessarily  a  denial  of  the  eo-tenanf  s  title.  A  denial  of  the 
right  of  possession  or  enjoyment  is  all  that  is  meant  by  the 
authorities,  for  though  the  defendant  admit  the  tith  of  bis  oo- 
tenant,  yet  if  he  refuse  to  allow  him  to  possess,  or  dieny  hit 
right  to  such  possession,  this  would  be  none  the  less  an  ouster. 

Moreover,  the  defendant's  answer  in  this  case^  is,  of  itseli^ 
an  ouster.  The  complaint  avers  title,  and  is  verified.  The 
answer  admits  the  plaintiff's  ownership  of  the  undivided  one 
half  of  the  rancho,  but  denies  his  title  to  any  other  or  greats 
share  or  interest,  and  unqualifiedly  denies  his  ri^  of  posses- 
sion. 

The  evidence  shows  that  the  plaintiff  is  the  owner  of  an 
interest  in  said  rancho,  equal  to  three  hundred  and  twen^ 
acres  in  addition  to  the  one  half  thereof;  and  the  right  of  pos- 
session is  the  very  question  which  was  put  in  issue  by  the 
defendant,  which  was  actually  tried,  and  upon  which  judgment 
was  rendered. 

Instead  of  confessing  the  right  of  the  plaintiff,  the  defendant 
presents  an  issue  upon  it;  and  as  the  answer  has  referenoe  bj 
relation  to  the  commencement  of  the  suit,  the  denial  of  flie 
plaintiff's  right  is  not  only  evidence^  but  eonclnsive  proof  of 
ouster. 

As  to  the  point  so  strongly  pressed  by  counsel  for  the 
respondent,  that  there  can  be  no  ouster  by  a  tenant  in  com- 
mon, except  by  the  exclusive,  adverse  possession  of  the  entire 
tract  constituting  the  subject  of  the  tenancy  in  common,  we 
submit,  with  all  due  respect  for  the  learned  oonnsely  that  the 
proposition  is  wholly  unsustained  by  any  of  the  munerovfl 
authorities  cited  by  him,  or  by  any  case  that  can  be  found  in 
the  books,  and  scarcely  merits  serious  argument  in  reply. 
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The  "daiming  of  the  whole/'  which,  according  to  Lord  Mans- 
field, constitutes  an  ouster,  refers  to  the  right,  and  not  to  the 
boundaries  —  the  quantity  of  interest  and  not  of  acres.  (See 
Vol.  6,  Allen's  Massachusetts  Reports ;  Bennett  v.  Clemence  et 
al.,  abstracted,  quoted  Vol.  3,  American  Law  Journal,  Decem- 
ber number,  1863.) 

The  case  from  16th  Mass.  approvingly  cited  by  the  counsel 
for  the  respondent,  is  in  point  for  the  appellant,  and  entirely 
consistent  with  the  whole  current  of  authority  upon  the  sub- 
ject. It  decides  that  a  tenant  in  common  shall  not  do,  sub- 
stantially, what  was  done  by  the  plaintiff  in  this  case — that  is, 
shall  not  exclude  his  co-tenant  or  disturb  his  possession* 

I  shall  not  criticise  the  language  of  the  instruction  that 
"an  actual  ouster  of  the  plaintiff  from  the  joint  possession" 
must  be  shown,  further  than  to  invite  to  it  the  attention  of 
this  Court 

The  language  of  the  plaintiff's  demand  was  carefully  chosen 
and  is  not  liable  to  criticism.  He  had  a  right  to  be  Ze^  into  the 
possession  of  the  whole,  and  that  was  the  extent  of  his  demand. 
He  did  not  demand  or  claim  the  entire  possession.  The  rights 
of  the  defendant  were  fully  recognized.  He  was  informed  that 
the  plaintiff  was  the  chief  owner,  and  he  was  required  not  to 
yield  up  the  possession,  but  to  let  the  plaintiff  into  the  posses- 
sion and  enjoyment  of  the  premises  along  with  himself.  If 
the  plaintiff  has  any  right  in  the  premises,  it  is  the  right  of 
common  and  immediate  enjoyment  And  this  right  is  denied 
him  by  the  defendant  —  denied  both  as  a  matter  of  law,  and  in 
fact 

Campbell  S  Brummagim,  for  Beipoiident. 

1st  Tenants  in  common  lire  severally  and  solely  seized  each 
of  his  own  share.  They  are  seized  per  my,  but  not  per  Umt; 
for  this  reason  they  must  sue  separately,  in  actions  savoring  of 
the  realty.  2d.  The  possession  of  one  tenant  in  common  is, 
in  contemplation  of  law,  the  possession  of  his  companions. 
But  one  may  actually  oust  the  others,  and  claim  to  hold  in 
his  own  rig^t    8d.  One  tenant  in  common  has  a  rij^t  to  the 
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enjoTment  of  the  eommon  property,  and  for  that  purpose  he 
may  enter  upon  it^  and  his  co-t^iants  ha^e  no  right  to  disturb 
such  enjoyment.  4th.  One  tenant  in  common  can  compel  the 
others  to  make  partition  of  the  common  property* 

The  Court  charged  the  jury  in  effect,  that  before  one  tenant 
in  common  can  maintain  ejectment  against  his  co-tenant,  he 
must  show  an  actual  ouster  from  the  joint  possession  of  the 
entire  common  property.  In  other  words,  that  while  the  de- 
fendant occupied  no  more  than  his  proportionate  share,  such 
possession  was  consistent  wdth  the  common  title,  and  in  con- 
templation of  law  was  the  possession  of  the  plaintiff  —  and 
therefore  no  ouster  had  been  shown. 

.  In  support  of  the  doctrine  here  laid  down,  we  beg  leave  to 
refer  the  Court  to  the  follcrwing  well  established  rule  of  the 
common  law.  In  Coke  upon  Littleton,  (VoL  I,  p.  906,)  Lit- 
tleton lays  down  the  rule  in  these  words :  "Also,  in  the  case 
aforesaid,  as  if  two  have  an  estate  in  common  for  term  of  years, 
(for  one  year,  half  a  year,  etc.,)  the  one  occupy  all,  and  pui  the 
other  out  of  possession  and  occupation,  he  which  is  put  out  of 
occupation  shall  have  against  the  other  a  writ  of  ejectione  firms 
of  the  moiety,  etc"  Upon  which  Lord  Coke  comments  as  fol- 
lows :  ''  The  one  occupy  all,  and  put  the  other  out  of  possession. 
These  are  words  materially  added;  for  albeit  one  tenant  in 
common  take  the  whole  profits,  the  other  hath  no  remedy  by 
law  against  him,  for  the  taking  of  the  whole  profits  is  no  eject- 
ment. But  if  he  drive  out  of  the  land  any  of  the  cattle  of 
the  other  tenant  in  common,  or  not  suffer  him  to  enter  or 
occupy  the  land,  this  is  an  ejectment  or  expulsion,  whereupon 
he  may  have  ejections  firmcs  for  the  one  moiety,  and  recover 
damages  for  the  entry,  but  not  for  the  mesne  profits.*'  How 
materially  added!  Before  the  rule  laid  down  in  the  text, 
albeit  one  tenant  should  take  the  ivhole  profits,  tiie  other  bad 
no  remedy  by  law  against  him,  for  the  reason  that  it  was  no 
ejectment;  wherefore,  it  was  added,  that  although  there  was 
no  remedy  for  taking  the  whole  profits — that  is  to  say,  the 
profits  of  the  whole  estate  —  yet  if  he  should  occupy  all — that 
is  to  say,  the  entire  estate — the  co-tenant  should  have  bis 
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rejiiedy  by  "  ejectione  firmw''  for  his  moiety:  namely,  for  his 
undivided  interest.  The  acts  from  which  an  ejectment  or 
expulsion  might  be  inferred  are  stated  thus:  **But  if  he  drove 
out  of  the  land  any  of  the  cattle  of  the  other  tenant  in  com- 
mon, or  do  not  suffer  him  to  enter  or  occupy  the  land,  this  is 
an  expulsion.'*  The  words  "out  of  the  land"  means  out  of 
the  land  owned  in  common;  because,  if  one  tenant  occupied 
a  portion  with  a  garden,  and  the  cattle  of  the  other  entered  it, 
and  they  were  driven  out  of  the  garden  but  not  out  of  or  from 
the  common  estate,  it  could  not  be  contended  that  the  owner 
of  the  estate  would  fiave  his  action  of  ejectment  against  hi§ 
co-tenant,  the  effect  of  which  would  be  that  the  cattle  should 
be  again  let  into  the  garden  from  which  they  had  been  driven. 
So  with  the  other  words,  "  or  not  suffer  him  to  enter  or  occupy 
the  land"  "WTiat  land?  Why,  clearly,  the  common  land; 
because,  if  one  tenant  occupied  —  say  as  in  case  of  the  cattle  — 
a  mere  garden  spot,  and  refused  to  allow  his  co-tenant  to  dis- 
turb him  in  its  occupancy,  but  leaving  him  all  the*  residue  of 
the  common  property  upon  which  to  enter,  could  such  act  be 
construed  into  a  refusal  on  the  part  of  one  to  allow  the  other 
to  enter  and  occupy  the  land?  Most  clearly  it  could  not 
And  we  shall  hereafter  demonstrate,  as  we  think  beyond  ques- 
tion, the  consistency  of  our  construction  of  this  rule  of  the 
conunon  law,  with  another  maxim,  namely:  that  the  posses- 
sion of  one  tenant  in  common  is  the  possession  of  all,  and  that 
the  latter  was  intended  to  enable  tenants  in  common  to  occupy 
and  enjoy  their  common  estate  in  severalty,  and  before  par- 
tition could  be  made,  without  losing  any  of  their  rights,  and 
Mrithout  incurring  any  of  the  consequences  that  result  from  an 
adverse  possession. 

And  again,  (see  page  9070  the  same  author  goes  on  to  say. 
''In  the  same  manner  it  is  where  two  hold  the  wardship  oi 
the  lands  or  tenements  during  the  nonage  of  an  infant,  if  the 
one  oust  the  other  of  his  possession,  he  which  is  ousted  shall 
have  a  writ  of  ejectment  de  gard  of  the  moiety,  because  that 
these  things  are  ehatto*  >  real,  and  may  be  apportioned  and 
severed.'*    Ousted  of  what  poBseaaiont     Why^  manifestly^  of 
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the  entire  possession  of  such  lands  and  teneml 
pad,  but  of  the  whole;  that  is,  of  "  all'*  the  lai 
common.  And  the  reason  of  the  rule  assigned 
is,  that  such  things,  he  says,  are  chattels  real,^ 
apportioned  and  severed.  This  has  reference  4 
partition  which,  although  it  is  a  writ  of  right,' 
out  of  possession  is  not  entitled  to  it.  (In  this  ^ 
statute  adopts  the  common  law  rule;  it  %vill^ 
shown  that  even  an  adverse  holding  of  a  fractid 
mon  property  by  one  tenant  w^ill  not  prevent  pq 
other  is  in  possession  of  any  part  of  the  commj 
In  order,  therefore,  that  this  right  of  apportion] 
eranoe  by  WTit  of  partition  shall  not  be  defeatet 
ouster  of  one  tenant  by  the  other  from  the  poai 
entire  property,  it  is  pi^ovided  tliat  in  all  such  cai 
otisied  shall  have  his  ejectment,  for  the  purpose 
to  him  not  only  the  possession,  but  the 
to  compel  partition  of  the  common  property, 
out  of  possession  cotild  still  compel  parti tion^ 
by  action  of  ejectment  for  his  undivided  moil 
without  an  object  and  xiseless.  It  may  be  staf 
general  rule,  ejectment  w^ill  not  lie  by  one  tenal 
against  his  co-tenant,  in  any  ease  where  the  rem 
tion  exists;  because,  as  long  as  there  is  no  disseii 
is  still  in  common,  but  when  a  disseizin  takes  pli 
ceases  to  be  in  ooramon.  The  action  of  ejectraeii 
for  the  purpose  of  bringing  the  estate  back  i 
thereby  preparing  it  for  partition,  which  ought  ' 
process.  But  when  there  ia  no  disseizin,  a  oo-tei 
18  by  petition  for  partition-  i 

Since  the  enactment  of  the  statute  3  and  4  W, 
on  Ejectment,  136,)  the  rule  of  the  common  I 
proof  of  actual  ouster  in  actions  of  ejectmenfl 
tenants  in  common  against  their  co-tenants,  has  U 
with;  or,  in  other  words,  a  different  mle  has 
This  statute  enacts  that  when  any  person  entitle^ 
r**  rent  as  tenant  in  common  shall  have  been  in 
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areceipt  of  the  entirety,  or  more  than  his  undivided  share  of 
the  land  or  rent,  for  his  own  benefit  or  the  benefit  of  any 
person  other  than  the  person  entitled  thereto,  such  possession 
or  receipt  shall  not  be  deemed  to  have  been  the  possession  or 
receipt  of  the  person  so  as  aforesaid  entitled. 

"  It  follows/*  the  learned  author  says,  "  as  a  corollary  from 
this  enactment,  that  one  joint  tenant^  co-partner,  or  tenant  in 
common,  may  always  maintain  ejectment  against  his  com- 
panion, who  is  in  possession  of  more  than  his  share  of  the  land, 
or  receipt  of  more  than  his  share  of  the  rent;  because  such 
possession  is  no  longer  the  possession  of  his  co-tenant.''  (See 
Adams,  137.) 

Now,  while  the  English  statute  is  not  in  force  in  this  State, 
the  common  law,  as  it  stood  when  that  statute  was  enacted,  is 
in  force. 

That  statute  changed  the  rule  of  the  conmion  law  to  this 
extent:  1st  —  It  provided  that  one  co-tenant  might  maintain 
ejectment  against  his  companion  who  was  in  possession  of  less 
than  the  entirety;  2d  —  It  changed  the  common  law  rule  of 
evidence  on  the  question  of  ouster,  making  the  possession  of 
one  co-tenant,  when  it  was  for  more  than  his  share,  evidence 
of  ouster  to  that  extent  The  remedy  applied  by  the  statute 
indicates  clearly  the  extent  and  reason  of  the  change,  because, 
before  its  enactment  under  the  common  law,  one  co-tenan.t 
could  not  maintain  ejectment  against  his  companion  unless,  he 
was  in  possession  of  the  entirety,  on  the  ground  that  a  posses- 
sion of  less  than  the  entirety  could  not  be  deemed  or  treated 
as  an  adverse  possession,  which,  under  the  conmion  law,  is  an 
essential  ingredient  in  the  proof  of  ouster.  4^d  again,  as  to 
what  constituted  ouster  under  the  conmion  law,  it  is  said  that 
many  subtle  distinctions  had  been  taken,  and  the  statute  was 
intended  to  provide  a  remedy  in  this  particular,  rendering  the 
proof  more  simple  and  certain-  The  statute^  however,  left 
the  common  law  as  it  stood  before  its  enactment,  so  far  as  it 
relates  to  a  co-tenant  occupying  no  more  than  his  share,  which, 
mider  no  circumstance,  neither  by  the  statute  nor  by  the  com- 
mon law,  can  be  tortured  into  an  adverse  possession.     No 
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fitronger  evidence  could  be  adduced  of  the  correctness  of  our 
position  than  is  afforded  by  this  English  statute ;  because,  if  a 
co-tenant  could  have  maintained  ejectment  against  his  com- 
panion when  he  was  in  possession  of  less  than  the  entirety,  and 
if  such  possession  would  have  been  adverse,  then  there  would 
have  been  no  necessity  for  the  remedy  provided  by  the  statute, 
for  the  simple  reason  that  there  was  no  inconvenience  in  the 
jj  ) !)  rule  as  it  stood  at  common  law.    Besides,  we  look  in  vain  for 

ij ;  j  any  case,  either  in  England  or  America,  and  the  counsel  for  the 

it  •  ^  appellant  have  failed  in  their  researches  to  find  or  to  point  us 

||  ^'  to  a  single  case  where  one  tenant  in  common  maintained  eject- 

i  I  il  ment  against  his  fellow,  where  the  possession  extended  to  no 

«  i  j  more  than  his  share. 

M    I  ;| 

11  II  And  we  .here  particularly  wish  to  direct  the  attention  of 

II  I  i  the  Court  to  the  pregnant  fact,  that  all  the  cases  cited  for 

I  ' '  the  appellant  to  show  that  he  had  been  ousted  are  where  one 

co-tenant  undertook  to  claim  and  dispose  of  the  whole  prop- 
*  ^  ^  crty,  or  denied  the  title  of  the  demandant  to  any  part  of  the 

^  oommon  property. 

I  (  '  But  we  are  here  met  with  another  maxim  of  the  conmion 

law,  and  which  is  the  sole  foundation  upon  which  the  appel* 
lant  rests  his  right  to  maintain  his  present  action.     It  is  said 
that  the  occupation  of  tenants  in  common  is  undivided,  and 
'    >  that  neither  of  them  kneweth  his  part  in  several     (See  6 

Bacon's  Ab.  240.) 
r     i  What  is  the  true  meaning  of  the  term  undivided  occupationf 

^  '  '  In  order  to  arrive  at  the  sense  in  which  this  term  or  maxim  of 

{    I  the  common  law  is  used,  let  us  refer  to  another  maxim,  namely, 

.    ,        •  that  all  the  tenants  have  a  right  to  enter  upon  the  oommon 

'  '  property  and  o<5cupy  the  same ;  and  again,  it  is  said  that  one 

I  tenant  in  common  has  no  right  to  disturb  his  co-tenant  in  his 

enjoyment  of  the  common  property.  When,  therefore,  we 
come  to  harmonize  these  maxims  of  the  common  law,  and  to 
make  them  consistent  the  one  with  the  other,  and  to  preserve 
^  the  rights  which  they  are  intended  to  confer,  we  must  be  gov- 
erned by  a  practical  common  sense  view  of  the  whole  subject, 
and  give  to  the  terms  used  rather  an  enlarged  construction, 
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snited  to  the  condition  of  the  country^  tlian  that  narrow  and 
technical  one  which  the  appellant  relies  and  insists  upon. 

When  it  is,  therefore,  said  that  their  occnpation  is  nndi- 
vided,  it  certainly  does  not  mean  that  all  the  tenants  shall 
occupy  the  same  precise  space  at  the  same  moment  of  time, 
because  that  would  imply  a  mathematical  absurdity.  Neither 
can  it  mean  that  if  one  is  occupying  a  particular  spot,  that 
his  fellow  may  insist  upon  occupying  that  precise  locality,  for 
that  would  be  disturbing  him  in  his  possession  and  enjoyment 
of  the  common  property.  The  occupation  must,  therefore, 
to  preserve  its  urdty,  and  to  give  to  each  his  proportionable 
share  of  the  occupation  and  enjoyment  of  the  common  prop- 
erty, be  in  its  very  nature  several;  because  there  can,  physir 
cally  speaking,  be  no  such  thing  as  an  undivided  occupation  of 
a  single  spot  of  ground  by  two  or  more  persons  at  the  same 
time,  except  in  theory,  or,  more  properly  speaking,  except  as 
a  legal  fiction.  And  this  legal  fiction  of  undivided  occupation 
was  invented  to  preserve  what  is  called  the  unity  of  possession, 
which  is  the  only  unity  belonging  to  tenancies  in  common. 
Hence  it  is  said  that  the  possession  of  one  tenant  is  the  posses- 
sion of  his  companions  also.  So,  if  one  enters  xmder  the  com- 
mon title,  he  enters  for  all,  and  although  the  others  may  never 
enter  at  all,  still  the  occupation  is  undivided,  the  umty  of  pos- 
session is  preserved,  and  if  they  all  enter  and  occupy  in  sever- 
alty, such  occupation  is  undivided.  It  is,  therefore,  only  when 
one  ceases  to  claim  under  the  common  title,  denies  the  title  of 
his  co-tenant,  and  ousts  him  from  the  possession  of  the  entire 
common  property,  that  this  theoretical  umty  of  possession  is 
destroyed,  and  the  presumption  of  law  that  the  possession  of 
one  is  the  possession  of  his  fellow,  ceases  to  exist 

That  all  the  tenants  should  occupy  separate  and  distinct 
parcels,  and  at  the  same  time  preserve  the  unity  of  possession, 
seems  to  have  resulted  from  a  practical  and  useful  necessity 
growing  out  of  the  occupation  of  estates  held  in  common; 
because,  if  the  possession  of  one  did  not  inure  to  the  benefit 
and  protection  of  all,  there  could  be  no  such  thing  as  either 
the  peaceable  eoijoyment  or  the  improvement  of  such  proper^^ 
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but  there  would  be  a  perpetual  conflict  and  a  perpetual  con- 
test betwixt  the  tenants  in  regard  to  every  part  and  parcel  and 
fraction  of  the  entirety.  From  what  has  been  said^  it  would 
seem  to  follow  that  the  general  right  of  each  tenant^  l^ally 
flowing  from  the  nature  of  the  estate,  should  be  deemed  to 
fall  within  the  application  of  the  maxim,  *' sic  utere  ttio,  ut 
alienum  nan  losdasf  and  that  neither  should  so  occupy  the 
common  property  as  to  injure  or  entirely  destroy  the  rights  of 
the  others.     In  this  there  is  a  species  of  severance,  but  it  is  a 

jj  severance  which  does  not  destroy  or  affect  the  unity  of  posses- 

sion, but,  on  the  contrary,  preserves  and  defends  it,  and  at  the 
same  time  harmonizes  all  the  other  elements  of  this  peculiar 
estate,  giving  to  the  joint  owners  of  land  not  only  a  benefi- 
cial but  a  peaceable  enjoyment  of  their  respective  interests. 
And  again,  it  is  said  that  neither  knoweth  his  part  in  several; 

if  and  from  this  maxim  it  is  argued  that  a  several  occupation 

amounts  to  a  practical  severance  by  metes  and  boimds.  If 
such  occupation  were  not  the  occupation  of  all  the  other  ten- 
ants, then  it  might  be  urged,  with  great  show  of  plausibility, 
^i|  that  the  party  so  occupying  was  by  his  own  act  making  parti- 

tion of  the  common  property.  The  right  to  enter  carries  with 
it  the  right  to  occupy;  but  the  exercise  of  this  right  does  not 
imply  that  the  spot  chosen  for  such  purpose  is  the  part  selected 

II  as  the  several  share  of  such  occupant,  but  it  is  a  mere  tempo- 

rary location,  liable  to  be  changed  when  partition  is  made; 
and  until  partition  shall  have  been  made,  neither  can  know  his 

)  \  part  in  several.     It  is  essential  to  an  estate  in  common  to  be 

I  {  subject  to  partition,  but  Courts,  regarding  all  equities  which 

may  exist  between  the  parties,  will,  in  decreeing  a  partition 
of  the  common  estate,  see  that  the  partition  does  not  lessen 
any  part  of  the  estate  in  value,  (see  1  P.  Wm.  446,)  and  if  one 
tenant  has  made  valuable  improvements  on  the  part  occupied 
by  him,  if  it  can  be  done  without  injury  to  others,  such  divi- 
sion will  be  made  as  to  give  him  the  benefit  of  his  improve- 
ments, and  even  in  such  cases,  recompense  in  money  is  made 
to  those  who  occupy  the  part  of  lees  value.  Thus  it  will  be 
seen  that  Courts  in  making  final  partiti<m  of  the  oomnum  prop- 
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ertj  betwixt  the  tenants^  recognize  the  principle  we  are  con-* 
tending  for  in  this  case^  uamely,  a  several  occupation  of  the. 
common  property  before  partition,  . 

The  appellant  has  failed  to  point  ns  to  anj  anthority,  either 
English  or  American^  where  the  action  of  ejectment  waa  main- 
tained by  one  tenant  in  cai^man  against  his  co-tenant  for  an 
ouster  for  a  mere  moiety  of  the  common  property;  and  we 
now  refer  to  the  authorities  cited  by  the  appellant  when  this 
case  was  submitted,  and  which  we  claim  establish  beyond  con- 
troversy that  the  ouster  must  be  from  the  whole  of  the  com- 
mon property. 

The  English  authority  cited  by  the  appellant  is  the  case  of 
Fisher  &  Taylor  v.  Prosser,  1  Oowper,  217.  The  Court  will 
see  that  the  ejectment  in  that  case  was  for  the  entire  common 
property.  Lord  Mansfield,  in  defining  the  essential  points 
necessary  to  constitute  ouster,  says:  "So  in  cases  of  tenants 
in  common ;  the  possession  of  one  tenant  in  conmion,  eo  nomine, 
as  tenant  in  common,  can  never  bar  his  companion;  because 
such  possession  is  not  adverse  to  the  right  of  his  companion, 
but  in  support  of  their  common  title;  and  by  paying  him  his 
share  he  acknowledges  him  his  co-tenant.  Nor,  indeed,  is  a 
refusal  of  itself  sufficient,  without  denying  his  title.  But  if, 
upon  demand  of  the  co-tenant  of  his  moiety,  the  other  denies 
to  pay,  and  d^es  his  title^  saying  he  claims  the  whole  and 
will  not  pay,  and  continues  in  possesaioii,  such  possession  is 
adverse,  and  ouster  enough." 

The  rule  here  laid  down  may  be  treated  as  the  settled  Eng-. 
lisb  doctrine  on  the  question  of  ouster,  from  the  time  of  ita 
announoem^Eit  down  r  to  the  enactment  of  the  statute  of  W.  4, 
to  which  ref  er^ice  has  been  made,  and  we  submit  that  it  sus- 
tains the  views  we  have  ui^ed  to  the  fullest  extent. 

First,  it  is  necessary  that  when  a  demand  is  made,  it  must  be, 
for  the  precise  moiety  the  other  denies  or  refuses  to  pay,  and 
denies  his  title,  that  is,  his  title  to  the  conmion  property,  saying 
he  claims  the  whole,  that  is,  in  the  language  of  littletcm,  "all," 
and  continues  in  possession;  this,  the  learned  Judge  says,  is 
adverse  and  ouster  enou^    Nothing  could  be  clearer,  because 
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to' entirely  preclude  the  idea  diat  the  occupaiu^  of  a  part  only 
cotild  be  construed  into  an  ouster.  He  says,  that  the  posaesflion 
of  one  tenant  in  common,  eo  nomine,  can  never  bar  his  compan- 
ion,  because  it  is  not  adverse,  but  is  in  support  of  the  eommon 
title.  The  case  at  bar  falls  clearly  within  thia  role.  The  m- 
pondent  claimed  merely  as  a  tenant  in  commou,  and  his  pos- 
session never  could  be  adverse,  but  must^  therefore,  be  in  sup- 
port of  the  common  title.  He  admitted  the  co-tenancy  of  tiie 
appellant,  and  never  denied  his  title  even  by  implication* 

So  in  Helling's  Case,  11  East,  50,  it  is  said,  one  tenant  in 
common  in  possession  claiming  the  whole,  and  denying  possesr 
sion  to  the  other,  is  sufficient  evidence  of  an  ouster. 

So,  in  Doe  v.  Wawn,  3  M.  &  W.  339,  it  was  held  that,  where 
property  owned  by  four  tenants  in  common,  the  property  being 
covered  with  houses,  and  three  of  the  tenants  leased  the  prMn- 
ises  for  ninety-nine  years  to  a  railroad  company,  and  the  com- 
pany pulled  down  the  houses  and  constructed  a  railroad  upon 
their  site,  against  the  wish  of  the  other  tenant,  that  such  occu- 
pation was  sufficient  evidence  of  ouster,  and  this  decision  was 
made  on  the  ground  —  Ist,  of  the  rule  laid  down  by  Littleton, 
namely,  ^*  that  if  one  tenant  in  common  occupy  the  whole  and 
put  the  tenant  out  of  possession  and  occupation/'  it  is  sufficient 
evidence  of  ouster;  and,  2d,  on  account  of  the  peculiar  use 
whidi  the  other  tenants,  through  the  railway  company,  made 
of  the  entire  premises,  being  of  such  a  character  as  to  exclude 
the  co-tenant  from  occupying  the  land.  Such  acts,  the  learned 
Judge  says,  would  be  as  effectual  an  eccdusion  as  if  the  de- 
fendant had  been  prevoited  from  entering  and  occapying  in 
person.  % 

The  btoad  principle  which  runs  through  all  the  cases  is 
here  again  asserted,  namely,  that  it  must  be  an  exclusion  irom 
the  whole  of  the  common  promisee,  amounting  to  an  absolute 
denial  of  title,  in  order  that  one  tenant  may  maintain  eject- 
ment against  his  companioni  on  the  ground  of  ouster. 

The  appellant  has  cited  us  to  Brackett  ▼.  Norcross,  1  Gieen* 
leaf,  89,  as  an  authority  which  he  claims  is  strongly  in  his 
favor.    The  leaned  Judges  in  discussiog  the  question  of  ouster, 
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says:  '^On  adverting  to  the  evidence  as  reported  by  the 
Judge  who  presided  on  the  trial  we  find,  ^The  agent  of  the 
demandant  had  repeatedly  demanded  possession  —  the  defend- 
ant imifomily  refused  to  admit  the  demandant  to  enter,  or  to 
suffer  demandant's  agent  to  occupy — he  also  denied  demandr 
ant's  title,  and  has  ever  since  held  the  exclusive  possession  and 
occupation/*'  Upon  the  facts  as  reported  it  was  held  that 
they  afforded  sufficient  evidence  of  ouster.  The  CTourt  will 
perceive  by  a  perusal  of  this  opinion  that  the  same  English 
authorities  to  which  we  have  already  referred,  are  quoted  and 
relied  upon,  particularly  the  ease  in  1  Cowper,  317,  and  great 
stress  is  laid  on  the  M^ords,  ''denies  his  title,  saying  he  claims 
the  whole/' 

How  widely  the  facts  of  this  case  differ  from  the  ease  at  bar. 
The  language  is,  ^'he  denied  demandant's  title,  and  has  ever 
fiince  held  exclusive  possession  and  occupoiion/*  (FredecJe  v. 
Gray,  10  S.  &  E.  188 ;  Valentine  v.  Northrop,  12  Wend.  495 ; 
Sigler  v.  Van  Riper,  10  Wend.  419 ;  Mvmford  v.  Brown,  1 
Wend.  52 ;  Keay  v.  Goodwin,  16  Mass.  3 ;  Marcy  v.  Marcy,  6 
Pick.  372;  Ord  v.  Chester,  18  Cal.  77.) 

We  insist  that  in  order  to  establish  an  ouster  by  one  co- 
tenant  of  his  fellow,  upon  proof  of  a  demand  for  possession 
and  a  refusal  to  comply,  a  demand  for  the  precise  moiety  or 
share  which  the  co-tenant  claims  is  indispensable. 

The  reason  of  this  rule  must  be  apparent  to  alL  In  the  first 
place  a  refusal  of  the  co-tenant  in  possession  to  allow  another 
to  enter,  is,  as  a  general  proposition,  based  upon  a  denial  of 
the  demandant's  title  to  any  part  of  the  demanded  premises; 
and  this  denial  of  title,  we  shall  be  able  to  show,  is  one  of  the 
chief,  if  not  indispensable  requisites  in  the  proof  of  ouster. 
The  necessity,  therefore,  that  the  party  making  the  demand 
should  specify  the  precise  share  which  he  claims,  in  order  that 
the  extent  of  his  demand,  as  well  as  the  consequences  of  his 
admission  into  the  possession  may  be  fairly  understood  by 
hoth  parties,  wotdd  seem  to  be  too  clear  a  proposition  for 
argument.  But,  again,  while  the  party  in  possession  might 
be  willing  to  admit  the  demandant,  provided  be  clainwl  no 
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more  than  his  share,  he  might  be  veiy  trnwilling  to  admit  him 
if  he  claimed  more  than  his  share;  and  if  he  did  demand 
more,  and  the  tenant  in  possession  refused,  and  even  denied 
his  title  to  the  extent  claimed,  snoh  refusal  and  denial  would 
not  constitute  ouster;  but,  as  in  the  case  at  bar,  where  the 
extent  of  the  demandant's  interest  is  designated  by  the  words 
'*  principal  aumer/'  leaving  the  extent  of  his  claim  entirely 
indefinite,  undefined,  and  uncertain,  we  hold  that  no  reply 
that  could  be  made  to  such  a  demand,  should  be  held  to  con- 
stitute proof  of  ouster. 

On  this  point  we  shall  first  refer  to  the  case  of  Fisher  A 
Taylor  v.  Prosser,  1  Cowp.  218.  Lord  Mansfield  says:  "But 
if  upon  the  demand  of  the  co-tenant  of  his  moiety,  the  other 
denies  to  pay,  and  denies  his  title,  saying  he  claims  the  whole, 
and  will  not  pay,  and  continues  in  possessicm,  such  possession 
is  adverse  and  ouster  enougL"  The  language  here  used  leaves 
no  doubt  as  to  its  meaning;  that  is,  there  must  be  a  demand 
for  the  precise  "  moi^y/^  Now  it  must  not  be  said  that  the 
term  '*  moiety,''  as  here  used,  has  reference  solely  to  a  demand 
of  the  rents  and  profits,  and  not  to  a  demand  of  his  share  of 
the  common  property;  because  the  reason  why  it  should  apply 
to  the  latter  as  well  as  to  the  former  is  the  same,  namely,  that 
the  party  in  possession  may  clearly  understand  the  nature  and 
extent  of  the  demand  made  upon  him,  in  order  that  he  may 
give  an  intelligible  reply,  and  that  he  may  not  be  deceived  or 
mislead  by  an  ambiguously,  cunningly  worded  demand,  intended 
to  provoke  a  refusal,  for  the  express  purpose  of  making  procxf 
of  ouster  when  none  exists.  Littleton,  too,  as  we  have  before 
seen,  in  speaking  of  the  remedy  of  one  co-tenant  when  he  is 
put  out  of  occupation,  says,  he  should  have  against  the  other 
a  writ  of  ejections  firmed  of  the  moiefy. 

In  Colbum  v.  Mason,  25  Maine,  434,  the  rule  seems  to  be 
clearly  laid  down  that  should  be  adopted  in  the  case  at  bar. 
The  proof  was  that  the  demandant,  to  show  a  disseisin,  had 
read  to  the  tenant  in  possession  the  description  in  his  deed  of 
a  fourth  part  of  the  premises,  and  the  witness  said  to  him, 
^These  are  the  premises  yon  are  in  possession  of."  The  answer 
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was  "Yes;  it  is  hard  to  pay  twice,"  Upon  this  statement  of 
the  facts  it  was  held  that  no  ouster  had  been  proved.  The 
Court  say  that  it  was  incumbent  on  the  plaintiflFs  to  show  that 
the  defendant  denied  their  right  to  the  possession^  or  that  he 
did  some  other  notorious  act  indicative  of  holding  adversely  to 
them,  and  that  the  evidence  did  not  estab^sh  anything  of  the 
kind.  And  again,  they  say  that  not  a  word  escaped  his  lips 
tending  to  a  denial  of  the  demandant's  right  as  a  oo-tenant^ 
and  that  what  he  said  could  not  amount  to  an  unequivocal  denial 
of  the  demandant's  title. 

It  will,  in  the  first  place,  be  seen  that  the  precise  share  of 
the  demandant  was  stated,  and,  in  the  next  place,  it  i9  laid 
down  as  a  rule  that  the  reply  must  amount  to  a  denial  of  the 
demandant's  right  as  a  co-tenant,  and,  in  the  language  of  the 
opinion,  "an  unequivocal  denial  of  the  demandant's  title." 
Did  the  reply  of  the  respondent  in  the  case  at  bar  amount  to 
or  even  tend  to  show  a  denial  of  the  appellant's  title?  His 
statement  was,  "  that  he  owned  an  interest  in  the  rancho,  and 
was  in  possession  of  no  more  than  he  was  entitled  to,  and  that 
he  could  not  let  Mr.  Carpentier  into  possession  unless  at  the 
end  of  a  lawsuit''  In  construing  this  reply,  we  must  keep 
in  view  the  nature  of  the  demand,  which  was,  that  he,  Car- 
pentier, was  the  ^^ principal  owner/*  The  adjective  "princi- 
pal," as  used  on  that  occasion,  meant  that  he  was  the  chief 
owner,  or,  in  fact,  that  he  owned  pretty  much  all  of  the  Bancho 
of  San  Kamon,  and  he  demanded  "  to  be  let  into  the  immediate 
possession  and  enjoyment  of  the  same,  and  of  every  part  and 
parcel  thereof."  To  this  demand  the  respondent  refused  to 
comply;  but  he  did  not  deny  the  right  of  Carpentier  as  a  co- 
tenant;  he  did  not  deny  his  title;  but  he  merely  insisted,  as 
he  owned  an  interest,  as  he  was  in  possession  of  no  more  than  ' 
he  was  entitled  to,  that  he  could  not  surrender  up  the  entire 
possession  of  the  premises,  because  the  language  in  which  the 
demand  was  couched  lead  inevitably  to  one  of  two  conclusions, 
either  that  if  he  did  comply  with  the  demand,  Carpentier  would 
take  posseesion  of  the  chief  part  of  his  house  as  well  as  of  his 
field,  or  that  he  intended  to  turn  him  out  altogether.     He 
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the  entire  possession  of  such  lands  and  tenements,  not  of  a 
pari,  bnt  of  the  whole;  that  is,  of  '' alV  the  lands  so  held  in 
common.  And  the  reason  of  the  rule  assigned  by  the  author 
ia,  that  such  things^  he  says,  are  chattels  real,  and  may  be 
apportioned  and  severed.  This  has  reference  to  the  writ  of 
partition  which,  although  it  is  a  writ  of  right,  yet  a  tenant 
out  of  possession  is  not  entitled  to  it  (In  this  particular  our 
statute  adopts  the  common  law  rule;  it  will,  however,  be 
shown  that,  even  an  adverse  holding  of  a'fraction  of  the  com- 
mon property  by  one  tenant  will  not  prevent  partition,  if  the 
other  is  in  possession  of  any  part  of  the  common  property.) 
In  order,  therefore,  that  this  right  of  apportionment  and  sev- 
erance by  writ  of  partition  shall  not  be  defeated  by  the  mere 
ouster  of  one  tenant  by  the  other  from  the  possession  of  the 
entire  property,  it  is  provided  that  in  all  such  cases  the  tenant 
ousted  shall  have  his  ejectment,  for  the  purpose  of  restoring 
to  him  not  only  the  possession,  but  the  right  on  his  part 
to  compel  partition  of  the  common  property.  If  a  tenant 
out  of  possession  could  still  compel  partition,  the  remedy 
by  action  of  ejectment  for  his  undivided  moiety  would  be 
without  an  object  and  useless.  It  may  be  stated  that,  as  a 
general  rule,  ejectment  will  not  lie  by  one  tenant  in  common 
against  his  co-tenant,  in  any  case  where  the  remedy  of  parti- 
tion exists ;  because,  as  long  as  there  is  no  disseizin,  the  estate 
is  still  in  common,  but  when  a  disseizin  takes  place,  the  estate 
ceases  to  b^  in  connnon<  The  action  of  ejectment  is  therefore 
for  the  purpose  -  of  bringing  the  estate  back  into  common, 
thereby  preparing  it  for  partition,  which  ought  to  be  the  first 
process.  But  when  there  is  no  disseizin^  a  co-tenant's  remedy 
is  by  petition  for  partition. 

Since  the  enactment  of  the  statute  8  and  4  W.,  (see  Adams 
on  Ejectment,  136,)  the  rule  of  the  common  law  requiring 
proof  of  actual  ouster  in  actions  of  ejectment,  bron^t  by 
tenants  in  common  against  their  co-tenants,  has  been  dispensed 
with;  or,  in  other  words,  a  different  rule  has  been  adopted. 
This  statute  enacts  that  wh^i  any  person  entitled  to  any  land 
r^  rent  as  tenant  in  common  shall  have  been  in  posseasion  or 
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areceipt  of  the  entirety,  or  more  than  his  undivided  share  of 
the  land  or  rent,  for  his  own  benefit  or  the  benefit  of  any 
person  other  than  the  person  entitled  thereto,  such  possession 
or  receipt  shall  not  be  deemed  to  have  been  the  possession  or 
receipt  of  the  person  so  as  aforesaid  entitled. 

"  It  follows,"  the  learned  author  says,  "  as  a  corollary  from 
this  enactment,  that  one  joint  tenant,  co-partner,  or  tenant  in 
common,  may  always  maintain  ejectment  against  his  com- 
panion, who  is  in  possession  of  more  than  his  share  of  the  land, 
or  receipt  of  more  than  his  share  of  the  rent;  because  such 
possession  is  no  longer  the  possession  of  his  co-tenant."  (See 
Adams,  137.) 

Now,  while  the  English  statute  is  not  in  force  in  this  State, 
the  common  law,  as  it  stood  when  that  statute  was  enacted,  is 
in  force. 

That  statute  changed  the  rule  of  the  common  law  to  this 
extent:  1st  —  It  provided  that  one  co-tenant  might  maintain 
ejectment  against  his  companion  who  was  in  possession  of  less 
than  the  entirety;  2d  —  It  changed  the  conunon  law  rule  of 
evidence  on  the  question  of  ouster,  making  the  possession  of 
one  co-tenant,  when  it  was  for  more  than  his  share,  evidence 
of  ouster  to  that  extent  The  remedy  applied  by  the  statute 
indicates  clearly  the  extent  and  reason  of  the  change,  because, 
before  its  enactment  under  the  common  law,  one  co-tenant 
could  not  maintain  ejectment  against  his  companion  unless,  he 
was  in  possession  of  the  entirety,  on  the  ground  that  a  posscQ- 
sion  of  less  than  the  entirety  could  not  be  deemed  or  treated 
as  an  adverse  possession,  which,  under  the  common  law,  is  an 
essential  ingredient  in  the  proof  of  ouster.  4^d  again,  as  to 
what  constituted  ouster  imder  the  common  law,  it  is  said  that 
many  subtle  distinctions  had  been  taken,  and  the  statute  was 
intended  to  provide  a  remedy  in  this  particular,  rendering  the 
proof  more  simple  and  certain.  The  statute^  however,  left 
the  common  law  as  it  stood  before  its  enactment,  so  far  as  it 
relates  to  a  co-tenant  occupying  no  more  than  his  share,  which, 
under  no  circumstance,  neither  by  the  statute  nor  by  the  com- 
mon law,  can  be  tortured  into  an  adverse  possession.     2^o 
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stronger  evidence  could  be  adduced  of  the  correctness  of  our 
position  than  is  afforded  by  this  English  statute ;  because,  if  a 
co-tenant  could  have  maintained  ejectment  against  his  com- 
panion when  he  was  in  possession  of  less  than  the  entirety,  and 
if  such  possession  would  have  been  adverse,  then  there  would 
have  been  no  necessity  for  the  remedy  provided  by  the  statute, 
for  the  simple  reason  that  there  was  no  inconvenience  in-  the 
rule  as  it  stood  at  common  law.  Besides,  we  look  in  vain  for 
any  case,  either  in  England  or  America,  and  the  counsel  for  the 
appellant  have  failed  in  their  researches  to  find  or  to  point  us 
to  a  single  case  where  one  tenant  in  common  maintained  eject- 
ment against  his  fellow,  where  the  possession  extended  to  no 
more  than  his  share. 

And  we. here  particularly  wish  to  direct  the  attention  of 
the  Court  to  the  pregnant  fact,  that  all  the  cases  cited  for 
the  appellant  to  show  that  he  had  been  ousted  are  where  one 
co-tenant  undertook  to  claim  and  dispose  of  the  whole  prop- 
erty, or  denied  the  title  of  the  demandant  to  any  part  of  the 
common  property. 

But  we  are  here  met  with  another  maxim  of  the  common 
law,  and  which  is  the  sole  foundation  upon  which  the  appel- 
lant rests  his  right  to  maintain  his  present  action.  It  is  said 
that  the  occupation  of  tenants  in  common  is  undivided,  and 
that  neither  of  them  knoweth  his  part  in  severaL  (See  6 
Bacon's  Ab.  240.) 

What  is  the  true  meaning  of  the  term  undivided  oeeupatianf 
In  order  to  arrive  at  the  sense  in  which  this  term  or  maxim  of 
the  common  law  is  used,  let  us  refer  to  another  maxim,  namely, 
that  all  the  tenants  have  a  right  to  enter  upon  the  common 
property  and  odcupy  the  same;  and  again,  it  is  said  that  one 
tenant  in  common  has  no  right  to  disturb  his  co-tenant  in  his 
enjoyment  of  the  common  property.  When,  therefore,  we 
oome  to  harmonize  these  maxims  of  the  common  law,  and  to 
make  them  consistent  the  one  with  the  other,  and  to  preserve 
the  rights  which  they  are  intended  to  confer,  we  must  be  gov- 
erned by  a  practical  common  sense  view  of  the  whole  subject, 
and  ^ve  to  the  terms  used  rather  an  enlarged  constructioii| 
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suited  to  the  condition  of  the  country,  than  that  narrow  and 
technical  one  which  the  appellant  relies  and  insists  upon. 

When  it  is,  therefore,  said  that  their  occupation  is  undi- 
vided, it  certainly  does  not  mean  that  all  the  tenants  shall 
occupy  the  same  precise  space  at  the  same  moment  of  time, 
I)6cau8e  that  would  imply  a  mathematical  absurdity.  Neither 
can  it  mean  that  if  one  is  occupying  a  particular  spot,  that 
his  fellow  may  insist  upon  occupying  that  precise  locality,  for 
that  would  be  disturbing  him  in  his  possession  and  enjoyment 
of  the  common  property.  The  occupation  must,  therefore, 
to  preserve  its  unity,  bjiA  to  give  to  each  his  proportionable 
share  of  the  occupation  and  enjoyment  of  the  common  prop- 
erty, be  in  its  very  nature  several;  because  there  can,  physir 
cally  speaking,  be  no  such  thing  as  an  undivided  occupation  of 
a  single  spot  of  ground  by  two  or  more  persons  at  the  same 
time,  except  in  theory,  or,  more  properly  speaking,  except  as 
a  legal  fiction.  And  this  legal  fiction  of  undivided  occupation 
was  invented  to  preserve  what  is  called  the  unity  of  possession, 
which  is  the  only  unity  belonging  to  tenancies  in  common. 
Hence  it  is  said  that  the  possession  of  one  tenant  is  the  posses- 
sion of  his  companions  also.  So,  if  one  enters  under  the  com- 
mon title,  he  enters  for  all,  and  although  the  others  may  never 
enter  at  all,  still  the  occupation  is  undivided,  the  unity  of  pos- 
session is  preserved,  and  if  they  all  enter  and  occupy  in  sever- 
alty, such  occupation  is  undivided.  It  is,  therefore,  only  when 
one  ceases  to  claim  under  the  common  title,  denies  the  title  of 
his  co-tenant,  and  ousts  him  from  the  possession  of  the  entire 
common  property,  that  this  theoretical  unity  of  possession  is 
destroyed,  and  tlie  presumption  of  law  that  the  possession  of 
sue  is  the  possession  of  his  fellow,  ceases  to  exist 

That  all  the  tenants  should  occupy  separate  and  distinct 
parcels,  and  at  the  same  time  preserve  the  unity  of  possession, 
seems  to  have  resulted  from  a  practical  and  useful  necessity 
growing  out  of  the  occupation  of  estates  held  in  common; 
because,  if  the  possession  of  one  did  not  inure  to  the  benefit 
and  protection  of  all,  there  could  be  no  such  thing  as  either 
the  peaceable  enjoyment  or  the  improvement  of  such  proper^, 
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but  there  would  be  a  perpetual  conflict  and  a  perpetual  con- 
test betwixt  the  tenants  in  regard  to  every  part  and  parcel  and 
fraction  of  the  entirety.  From  what  has  been  said^  it  would 
seem  to  follow  that  the  general  right  of  each  tenant^  legally 
flawing  from  the  nature  of  the  estate,  should  be  deemed  to 
fall  within  the  application  of  the  maxim,  **  sic  utere  tuo,  vi 
alienum  non  loedas;"  and  that  neither  should  so  occupy  the 
common  property  as  to  injure  or  entirely  destroy  the  rights  of 
the  others.  In  this  there  is  a  species  of  severance,  but  it  is  a 
severance  which  does  not  destroy  or  affect  the  urdly  of  posses- 
sion, but,  on  the  contrary,  preserves  and  defends  it,  and  at  the 
same  time  harmonizes  all  the  other  elements  of  this  peculiar 
estate,  giving  to  the  joint  owners  of  land  not  only  a  benefi- 
cial but  a  peaceable  enjoyment  of  their  respective  interests. 
And  again,  it  is  said  that  neither  knoweth  his  part  in  several; 
and  from  this  maxim  it  is  argued  that  a  several  occupation 
amounts  to  a  practical  severance  by  metes  and  bounds.  If 
such  occupation  were  not  the  occupation  of  all  the  other  ten- 
ants, then  it  might  be  urged,  with  great  show  of  plausibility, 
that  the  party  so  oocupying  was  by  his  own  act  making  parti- 
tion of  the  conmion  property.  The  right  to  enter  carries  with 
it  the  right  to  occupy ;  but  the  exercise  of  this  right  does  not 
imply  that  the  spot  chosen  for  such  purpose  is  the  part  selected 
as  the  several  share  of  such  occupant,  but  it  is  a  mere  tempo- 
rary location,  liable  to  be  changed  wh^i  partition  is  made; 
and  until  partition  shaU  have  been  made,  neither  can  know  his 
part  in  several.  It  is  essential  to  an  estate  in  common  to  be 
subject  to  partition,  but  Courts,  regarding  all  equities  which 
may  exist  between  the  parties,  will,  in  decreeing  a  partition 
of  the  common  estate,  see  that  the  partition  does  not  lessen 
any  part  of  the  estate  in  value,  (see  1  P.  Wm.  446,)  and  if  one 
temant  has  made  valuable  improvements  on  the  part  occupied 
by  him,  if  it  can  be  done  v^ithout  injury  to  others,  such  divi- 
sion will  be  made  as  to  give  him  the  benefit  of  his  improve- 
ments, and  ev^i  in  such  cases,  recompense  in  money  is  made 
to  those  who  occupy  the  part  of  less  value.  Thus  it  will  be 
seen  that  Courts  in  making  final  partition  of  the  oamnum  prop- 
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erty  betwixt  the  tenanta,  recognize  the  principle  we  are  con-^ 
tending  for  i!n  thip  case,  namely,  a  several  occupation  of  the. 
common  property  before  partition. 

The  a^qpellant  has  failed  to  point  ns  to  any  authority,  either 
English  or  American^  where  the  action  of  ejectment  was  main- 
tained by  one  tenant  in  cotpmon  against  his  co-tenant  for  an 
ouster  for  a  mere  moiety  of  the  common  property;  and  we 
now  refer  to  the  authorities  cited  by  the  appellant  when  this 
case  was  submitted,  and  which  we  claim  establish  beyond  con* 
troversy  that  the  ouster  must  be  from  the  whole  of  the  com- 
mon property. 

The  English  authority  cited  by  the  appellant  is  the  case  of 
Fisher  &  Taylor  v.  Prosser,  1  Oowper,  217.  The  Court  will 
see  that  the  ejectment  in  that  case  was  for  the  entire  common 
property.  Lord  Mansfield,  in  defining  the  essential  points 
necessary  to  constitute  ouster,  says :  '^  So  in  cases  of  tenants 
in  common ;  the  possession  of  one  tenant  in  common,  eo  nomine, 
as  tenant  in  common,  can  never  bar  his  companion;  because 
such  possession  is  not  adverse  to  the  right  of  his  companion, 
but  in  support  of  their  common  title;  and  by  paying  him  his 
share  he  acknowledges  him  his  co-tenant.  Nor,  indeed,  is  a 
refusal  of  itself  sufficient,  without  denying  his  title.  But  if, 
upon  demand  of  the  co-tenant  of  his  moiety,  the  other  denies 
to  pay,  and  denies  his  titl^  saying  he  claims  the  whole  and 
will  not  pay,  and  continues  in  possession,  such  possession  is 
adverse,  and  ouster  enough." 

The  rule  here  laid  down  may  be  treated  as  the  settled  Eng-. 
lish  doctrine  on  the  question  of  ouster,  from  the  time  of  ita 
announcement  down  f  to  the  enactment  of  the  statute  of  W.  4, 
to  which  reference  has  been  made,  and  we  submit  that  it  sus- 
tains the  views  we  have  urged  to  the  fullest  extent 

First,  it  is  necessary  that  when  a  demand  is  made,  it  must  be, 
for  the  precise  moiety  the  other  denies  or  refuses  to  pay,  and 
denies  his  title,  that  is,  his  title  to  the  common  property,  saying. 
be  claims  the  whole,  that  is,  in  the  language  of  Littleton,  **  all," 
and  continues  in  possession;  this,  the  learned  Judge  says,  is 
adverse  and  ouster  enough.    Nothing  could  be  clearer,  because 
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to*  entirely  pi^ude  the  idea  that  the  occupancy  ef  a  port  only 
could  be  ooQfltrued  into  an  ouster.  He  says,  that  the  poaaesrion 
of  one  tenant  in  common,  eo  nomine,  can  never  bar  his  compan- 
ion, beca^ise  it  ia  not  adverse,  but  is  in  support  of  the  eommoo 
titla  The  case  at  bar  falls  clearly  within  this  rula  The  res- 
pendent  claimed  merely  aa  a  tenant  in  common,  and  his  pos- 
session never  could  be  adverse,  but  must^  therefore^  be  in  sup- 
port of  the  common  title.  He  admitted  the  co-tenancy  of  the 
appellant,  and  never  denied  his  title  even  by  implication. 

So  in  Helling' 8  Case,  11  East,  50,  it  is  said,  one  tenant  in 
common  in  possession  claiming  the  whole,  and  denying  posses- 
sion to  the  otjier,  is  sufficient  evidence  of  an  ouster. 

So,  in  Doe  v.  Wawn,  3  M.  &  W.  339,  it  was  held  that,  where 
property  owned  by  four  tenants  in  common,  the  property  being 
covered  with  houses,  and  three  of  the  tenants  leased  the  prem* 
ises  for  ninety-nine  years  to  a  railroad  company,  and  the  ccaa- 
pany  pulled  down  the  houses  and  constructed  a  railroad  upon 
their  site,  against  the  wish  of  the  other  tenant,  that  such  occu- 
pation was  sufficient  evidence  of  ouster,  and  this  decision  was 
made  on  the  ground  —  1st,  of  the  rule  laid  down  by  Littleton, 
namely,  '^  that  if  one  tenant  in  common  occupy  the  whole  and 
put  the  tenant  out  of  possession  and  occupation''  it  is  sufficient 
evidence  of  ouster;  and,  2d,  on  account  of  the  peculiar  use 
which  the  other  tenants,  through  the  railway  company,  made 
of  the  entire  premises,  being  of  such  a  character  as  to  exclude 
the  co-tenant  from  occupying  the  land.  Such  acts^  the  learned 
Judge  says,  would  be  as  effectual  an  CKclusion  as  if  the  de- 
fendant had  been  prevented  from  entering  and  occapying  in 
person.  i 

The  bjt)ad  principle  which  runs  through  all  the  cases  ia 
here  again  asserted,  namely,  that  it  must  be  an  exclusion  from 
the  whole  ot  the  common  premises,  amounting  to  an  absolutB 
denial  of  title,  in  order  that  one  tenant  may  maintain  eject- 
ment against  his  companion,  on  the  ground  of  ouster. 

The  appellant  has  cited  us  to  Brackett  v.  Norcross,  1  Green* 
leaf,  89,  aa  an  authority  which  he  claims  ia  strongly  in  hia 
favor.    The  leameci  Judg%  in  discussing  the  question  oi  ouster, 
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sajs:  '^On  advertiog  to  the  evidence  a8  reported  by  the 
Judge  who  presided  on  the  trial  we  find,  ^The  agent  of  the 
demandant  had  repeatedly  demanded  possession  —  the  defend- 
ant nnif omdj  refused  to  admit  the  demandant  to  enter,  or  to 
snfiPer  demandant's  agent  to  occnpj — he  also  denied  demand- 
ant's title,  and  has  ever  since  held  the  exclusive  possession  and 
occupation/**  Upon  the  facts  as  reported  it  was  held  that 
thej  afforded  suf^cient  evidence  of  ouster.  The  Court  will 
perceive  by  a  perusal  of  this  opinion  that  the  same  English 
authorities  to  which  we  have  already  referred,  are  quoted  and 
relied  upon,  particularly  the  ease  in  1  Cowper,  317,  and  great 
stress  is  laid  on  the  words,  *' denies  his  title,  saying  he  claims 
the  whole/' 

How  widely  the  facts  of  this  case  differ  from  the  case  at  bar. 
The  language  is,  ^'he  denied  demandant's  title,  and  has  ever 
since  held  exclusive  possession  and  occupation.**  (Fredech  v. 
Gray,  10  S.  &  E.  188 ;  Valentine  v.  NoHhrop,  12  Wend.  495 ; 
Sigler  v.  Van  Riper,  10  Wend.  419;  Mumford  v.  Brovm,  1 
Wend.  52 ;  Keay  v.  Goodwin,  16  Mass.  8 ;  Marcy  v.  Marcy,  6 
Pick.  872;  Ord  v.  Chester,  18  Cal.  77.) 

We  insist  that  in  order  to  establish  an  ouster  by  one  co- 
tenant  of  his  fellow,  upon  proof  of  a  demand  for  possession 
and  a  refusal  to  comply,  a  demand  for  the  precise  moiety  or 
share  which  the  co-tenant  claims  is  indispensable. 

The  reason  of  this  rule  must  be  apparent  to  all.  In  the  first 
place  a  refusal  of  the  co-tenant  in  possession  to  allow  another 
to  enter,  is,  as  a  general  proposition,  based  upon  a  denial  of 
the  demandant's  title  to  any  part  of  the  demanded  premises; 
and  this  denial  of  title,  we  shall  be  able  to  show,  is  one  of  the 
chief,  if  not  indispensable  requisites  in  the  proof  of  ouster. 
The  necessity,  therefore,  that  the  party  making  the  demand 
should  specify  the  precise  share  which  he  claims,  in  order  that 
the  extent  of  his  demand,  as  well  as  the  consequences  of  his 
admission  into  the  possession  may  be  fairly  understood  by 
both  parties,  would  seem  to  be  too  clear  a  proposition  for 
argument  But,  again,  while  the  party  in  possession  might 
be  willing  to  admit  the  denuuadant,  provided  he  daimad  no 
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more  than  his  share,  he  might  be  very  tmwilling  to  admit  him 
if  he  claimed  more  than  his  share;  and  if  he  did  demand 
more,  and  the  tenant  in  possession  refused,  and  even  denied 
his  title  to  the  extent  claimed,  such  refusal  and  denial  would 
not  constitute  ouster;  but,  as  in  the  case  at  bar,  where  the 
extent  of  the  demandant's  interest  is  designated  by  the  words 
'*  principal  aumer/'  leaving  the  extent  of  his  daim  entirely 
indefinite,  undefined,  and  uncertain,  we  hold  that  no  reply 
that  could  be  made  to  such  a  demand,  should  be  held  to  con- 
stitute proof  of  ouster. 

On  ^is  point  we  shall  first  refer  to  the  case  of  Fisher  d 
Taylor  v.  Prosser,  1  Cowp*  218.  Lord  Mansfield  says :  "  But 
if  upon  the  demand  of  the  co-tenant  of  his  moiety,  the  other 
denies  to  pay,  and  denies  his  title,  saying  he  claims  the  whole, 
and  will  not  pay,  and  continues  in  possession,  such  possession 
is  adverse  and  cibster  enou^.'^  The  language  here  used  leaves 
no  doubt  as  to  its  meaning;  that  is,  there  must  be  a  demand 
for  the  precise  "moieiy/'  Now  it  must  not  be  said  that  the 
term  "  moiety,"  as  here  used,  has  reference  solely  to  a  demand 
of  the  rents  and  profits,  and  not  to  a  demand  of  his  share  of 
the  common  property ;  because  the  reason  why  it  should  apply 
to  the  latter  as  well  as  to  the  former  is  the  same,  namely,  that 
the  party  in  possession  may  clearly  understand  the  nature  and 
extent  of  the  demand  made  upon  him,  in  order  that  he  may 
give  an  intelligible  reply,  and  that  he  may  not  be  deceived  or 
mislead  by  an  ambiguously,  cunningly  worded  demand,  intended 
to  provoke  a  refusal,  for  the  express  purpose  of  making  proof 
of  ouster  when  none  exists.  Littleton,  too,  as  we  have  before 
ae^i,  in  speaking  of  the  remedy  of  one  oo-tenant  when  he  is 
put  out  of  occupation,  says,  he  should  have  against  ih&  other 
a  writ  of  ejedione  firmcB  of  the  moiety. 

In  Colbum  v.  Mason,  25  Maine,  434,  the  rule  seems  to  be 
clearly  laid  down  that  should  be  adopted  in  the  case  at  bar. 
The  proof  was  that  the  demandant,  to  show  a  disseizin,  had 
read  to  the  tenant  in  possession  the  description  in  his  deed  of 
a  fourth  part  of  the  premises,  and  the  witness  said  to  him, 
^These  are  l^e  premises  yon  are  in  posaesaioii  of.-'  The  answer 
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was  "Yes;  it  is  hard  to  pay  twice.'*  Upon  this  statement  of 
the  facts  it  was  held  that  no  ouster  had  been  proved.  The 
Court  say  that  it  was  incumbent  on  the  plaintiflFs  to  show  that 
the  defendant  denied  their  right  to  the  possession,  or  that  he 
did  some  other  notorious  act  indicative  of  holding  adversely  to 
them,  and  that  the  evidence  did  not  establ^h  anything  of  the 
kind.  And  again,  they  say  that  not  a  word  escaped  his  lips 
tending  to  a  denial  of  the  demandant's  right  as  a  oo-tenant^ 
and  that  what  he  said  could  not  amount  to  an  imequivocdl  denial 
of  the  demandant's  title. 

It  will,  in  the  first  place,  be  seen  that  the  precise  share  of 
the  demandant  was  stated,  and,  in  the  next  place,  it  i^  laid 
down  as  a  rule  that  the  reply  must  amount  to  a  denial  of  the 
demandant's  right  as  a  co-tenant,  and,  in  the  language  of  the 
opinion,  "an  unequivocal  denial  of  the  demandant's  title." 
Did  the  reply  of  the  respondent  in  the  case  at  bar  amoimt  to 
or  even  tend  to  show  a  denial  of  the  appellant's  title?  His 
statement  was,  "  that  he  owned  an  interest  in  the  rancho,  and 
was  in  possession  of  no  more  than  he  was  entitled  to,  and  that 
he  could  not  let  Mr.  Carpentier  into  possession  unless  at  the 
end  of  a  lawsuit"  In  construing  this  reply,  we  must  keep 
in  view  the  nature  of  the  demand,  which  was,  that  he,  Car- 
pentier, was  the  ^^ principal  owner/*  The  adjective  "princi- 
pal," as  used  on  that  occasion,  meant  that  he  was  the  chief 
owner,  or,  in  fact,  that  he  owned  pretly  much  all  of  the  Bancho 
of  San  Kamon,  and  he  demanded  "  to  be  let  into  the  immediate 
possession  and  enjoyment  of  the  same,  and  of  every  part  and 
parcel  thereof."  To  this  demand  the  respondent  refused  to 
comply;  but  he  did  not  deny  the  right  of  Carpentier  as  a  oo- 
tenant;  he  did  not  deny  his  title;  but  he  merely  insisted,  as 
he  owned  an  interest,  as  he  was  in  possession  of  no  more  than  ' 
he  was  entitled  to,  that  he  could  not  surrender  up  the  entire 
possession  of  the  premises,  because  the  language  in  which  the 
demand  was  couched  lead  inevitably  to  one  of  two  conclusions, 
either  that  if  he  did  comply  with  the  demand,  Carpentier  would 
take  possession  of  the  chief  part  of  his  house  as  well  as  of  his 
field,  or  that  he  intended  to  turn  him  out  altogether.     He 
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the  entire  possession  of  such  lands  and  tenements,  not  of  a 
part,  but  of  the  whole;  that  is,  of  ''all"  the  lands  so  held  in 
common.  And  the  reason  of  the  rule  assigned  by  the  author 
ia,  that  such  things,  he  says,  are  chattels  real,  and  may  be 
apportioned  and  severed.  This  has  reference  to  the  writ  of 
partition  which,  although  it  is  a  writ  of  right,  yet  a  tenant 
out  of  possession  is  not  entitled  to  it  (In  this  particular  our 
statute  adopts  the  common  law  rule;  it  will,  however,  be 
shown  that,  even  an  adverse  holding  of  a'fraction  of  the  com- 
mon property  by  one  tenant  will  not  prevent  partition,  if  the 
other  is  in  possession  of  any  part  of  llie  common  property.) 
In  order,  therefore,  that  this  ri^t  of  apportionment  and  sev- 
erance by  writ  of  partition  shall  not  be  defeated  by  the  mere 
ouster  of  one  tenant  by  the  other  from  the  possession  of  the 
entire  property,  it  is  provided  that  in  all  such  cases  the  tenan; 
ousted  shall  have  his  ejectment,  for  the  purpose  of  restoring 
to  him  not  only  the  possession,  but  the  ri^t  on  his  part 
to  compel  partition  of  the  common  property.  If  a  tenant 
out  of  possession  could  still  compel  partition,  the  remedy 
by  action  of  ejectment  for  his  undivided  moiety  wonld  be 
without  an  object  and  useless.  It  may  be  stated  that,  as  a 
general  rule,  ejectment  will  not  lie  by  one  tenant  in  oonunon 
against  his  co-tenant,  in  any  case  where  the  remedy  of  parti- 
tion exists ;  because,  as  long  as  there  is  no  disseizin,  the  estate 
is  still  in  common,  but  when  a  disseizin  takes  place,  the  estate 
ceases  to  ])e  m  connnon<  The  action  of  ejectment  is  therefore 
for  the  purpose  -  of  bringing  the  estate  back  into  common, 
thereby  preparing  it  for  partition,  which  ought  to  be  the  first 
process.  But  when  there  JB  no  disseiein,  a  co-tenant's  remedy 
is  by  petition  for  partition. 

Since  the  enactment  of  the  statute  8  and  4  W.,  (see  Adams 
on  Ejectment,  136,)  the  rule  of  the  common  law  requiring 
proof  of  actual  ouster  in  actions  of  ejectment,  brou^t  by 
tenants  in  common  against  their  co-tenants,  has  been  dispensed 
with;  or,  in  other  words,  a  different  rule  has  been  adopted. 
This  statute  enacts  that  wh^i  any  person  entitled  to  any  land 
r^  rent  as  tenant  in  common  shajl  have  been  in  possession  or 
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ireceipt  of  the  entirety,  or  more  than  his  undivided  share  of 
the  land  or  rent,  for  his  own  benefit  or  the  benefit  of  any 
person  other  than  the  person  entitled  thereto,  such  possession 
or  receipt  shall  not  be  deemed  to  have  been  the  possession  or 
receipt  of  the  person  so  as  aforesaid  entitled. 

"  It  f ollows,*'  the  learned  author  says,  "  as  a  corollary  from 
this  enactment,  that  one  joint  tenant,  co-partner,  or  tenant  in 
common,  may  always  maintain  ejectment  against  his  com- 
panion, who  is  in  possession  of  more  than  his  share  of  the  land, 
or  receipt  of  more  than  his  share  of  the  rent;  because  such 
possession  is  no  longer  the  possession  of  his  co-tenant''  (See 
Adams,  137.) 

Now,  while  the  English  statute  is  not  in  force  in  this  State, 
the  common  law,  as  it  stood  when  that  statute  was  enacted,  is 
in  force. 

That  statute  changed  the  rule  of  the  common  law  to  this 
extent:  1st  —  It  provided  that  one  co-tenant  might  maintain 
ejectment  against  his  companion  who  was  in  possession  of  less 
than  the  entirety;  2d — It  changed  the  conunon  law  rule  of 
evidence  on  the  question  of  ouster,  making  the  possession  of 
one  co-tenant,  when  it  was  for  more  than  his  share,  evidence 
of  ouster  to  that  extent  The  remedy  applied  by  the  statute 
indicates  clearly  the  extent  and  reason  of  the  change,  because, 
before  its  enactment  under  the  common  law,  one  co-tenant 
could  not  maintain  ejectment  against  his  companion  unless,  he 
was  in  possession  of  the  entirety,  on  the  ground  that  a  posse&h 
sion  of  less  than  the  entirety  could  not  be  deemed  or  treated 
as  an  adverse  possession,  which,  under  the  conmion  law,  is  an 
essential  ingredient  in  the  proof  of  ouster.  4^d  again,  as  to 
what  constituted  ouster  under  the  conmion  law,  it  is  said  that 
many  subtle  distinctions  had  been  taken,  and  the  statute  was 
intended  to  provide  a  remedy  in  this  particular,  rendering  the 
proof  more  simple  and  certain.  The  statute^  however,  left 
the  common  law  as  it  stood  before  its  enactment,  so  far  as  it 
relates  to  a  co-tenant  occupying  no  more  than  his  share,  which, 
under  no  circumstance,  neither  by  the  statute  nor  by  the  com- 
mon law,  can  be  tortured  into  an  adverse  possession.     No 
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stronger  evidence  could  be  adduced  of  the  correctness  of  our 
position  than  is  afforded  by  this  English  statute ;  because^  if  a 
co-tenant  could  have  maintained  ejectment  against  his  com- 
panion when  he  was  in  possession  of  less  than  the  entirety,  and 
if  such  possession  would  have  been  adverse,  then  there  would 
have  been  no  necessity  for  the  remedy  provided  by  the  statute, 
for  the  simple  reason  that  there  was  no  inconvenience  in*  the 
rule  as  it  stood  at  common  law.  Besides,  we  look  in  vain  for 
any  case,  either  in  England  or  America,  and  the  counsel  for  the 
appellant  have  failed  in  their  researches  to  find  or  to  point  us 
to  a  single  case  where  one  tenant  in  common  maintained  eject- 
ment against  his  fellow,  where  the  possession  extended  to  no 
more  than  his  share. 

And  we  .here  particularly  wish  to  direct  the  attention  of 
the  Court  to  the  pregnant  fact,  that  aU  the  cases  cited  for 
the  appellant  to  show  that  he  had  been  ousted  are  where  one 
co-tenant  undertook  to  claim  and  dispose  of  the  whole  prop- 
erty, or  denied  the  title  of  the  demandant  to  any  part  of  the 
common  property. 

But  we  are  here  met  with  another  maxim  of  the  common 
law,  and  which  is  the  sole  foundation  upon  which  the  appel- 
lant rests  his  right  to  maintain  his  present  action.  It  is  said 
that  the  occupation  of  tenants  in  common  is  undivided,  and 
that  neither  of  them  kneweth  his  part  in  severaL  (See  5 
Bacon's  Ab.  240.) 

What  is  the  true  meaning  of  the  term  undivided  oceupaiionf 
In  order  to  arrive  at  the  sense  in  which  this  term  or  maxim  of 
the  common  law  is  used,  let  us  refer  to  another  maxim,  namely, 
that  all  the  tenants  have  a  right  to  enter  upon  the  common 
property  and  odcupy  the  same;  and  again,  it  is  said  that  one 
tenant  in  common  has  no  right  to  disturb  his  co-tenant  in  his 
enjoyment  of  the  common  property.  When,  therefore,  we 
come  to  harmonize  these  maxims  of  the  common  law,  and  to 
make  them  consistent  the  one  with  the  other,  and  to  preserve 
the  rights  which  they  are  intended  to  confer,  we  must  be  gov- 
erned by  a  practical  common  sense  view  of  the  whole  subject, 
and  ^ve  to  the  terms  used  rather  an  enlarged  construction. 
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suited  to  the  oondition  of  the  ootintrj,  than  that  narrow  and 
technical  one  which  the  appellant  relies  and  insists  npon« 

When  it  is,  therefore,  said  that  their  occapation  is  nndi- 
yided,  it  certainly  does  not  mean  that  all  the  tenants  ahall 
occupy  the  same  precise  space  at  the  same  moment  of  time, 
because  that  would  imply  a  mathematical  absurdity.  Neither 
can  it  mean  that  if  one  is  occupying  a  particular  spot,  that 
his  fellow  may  insist  upon  occupying  that  precise  locality,  for 
that  would  be  disturbing  him  in  his  possession  and  enjoyment 
of  the  common  property.  The  occupation  must,  therefore, 
to  preserve  its  unity,  tand  to  give  to  each  his  proportionable 
share  of  the  occupation  and  enjoyment  of  the  common  prop- 
erty, be  in  its  very  nature  several;  because  there  can,  physir 
cally  speaking,  be  no  such  thing  as  an  trndivided  occupation  of 
a  single  spot  of  ground  by  two  or  more  persons  at  the  same 
time,  except  in  theory,  or,  more  properly  speaking,  except  as 
a  legal  fiction.  And  this  legal  fiction  of  undivided  occupation 
was  invented  to  preserve  what  is  called  the  unity  of  possession, 
which  is  the  only  unity  belonging  to  tenancies  in  common. 
Hence  it  is  said  that  the  possession  of  one  tenant  is  the  posses- 
sion of  his  companions  also.  So,  if  one  enters  under  the  com- 
mon title,  he  enters  for  all,  and  although  the  others  may  never 
enter  at  all,  still  the  occupation  is  undivided,  the  unity  of  pos- 
wession  is  preserved,  and  if  they  aU  enter  and  occupy  in  sever* 
alty,  such  occupation  is  undivided.  It  is,  therefore,  only  when 
one  ceases  to  claim  under  the  common  title,  denies  the  title  of 
Ids  co-tenant,  and  ousts  him  from  the  possession  of- the  entire 
common  property,  that  this  theoretical  unity  of  possession  is 
destroyed,  and  the  presumption  of  law  that  the  possessicm  of 
ene  is  the  possession  of  his  fellow,  ceases  to  exist 

That  all  the  tenants  should  occupy  separate  and  distinct 
parcels,  and  at  the  same  time  preserve  the  unity  of  possession, 
seems  to  have  resulted  from  a  practical  and  useful  necessity 
growing  out  of  the  occupation  of  estates  held  in  common; 
because,  if  the  poesession  of  one  did  not  inure  to  the  benefit 
and  protection  of  all,  there  could  be  no  such  thing  as  either 
tha  peaceable  enjoyment  or  the  improvement  of  such  property. 
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but  there  would  be  a  perpetual  oonflict  and  a  perpetual  con.- 
test  betwixt  the  tenants  in  regard  to  every  part  and  parcel  and 
fraction  of  the  entirety.  From  what  has  been  said,  it  would 
seem  to  follow  that  the  general  right  of  each  tenant,  l^ally 
flowing  from  the  nature  of  the  estate,  should  be  deemed  to 
faU  within  the  application  of  the  maxim^  *'  sic  utere  ttio,  ut 
alienum  non  lasdas;"  and  that  neither  should  so  occupy  the 
common  property  as  to  injure  or  entirely  destroy  the  rights  of 
the  others.  In  this  there  is  a  species  of  severance,  but  it  is  a 
severance  which  does  not  destroy  or  affect  the  unity  of  posses- 
sion, but,  on  the  contrary,  preserves  and  defends  it,  and  at  the 
same  time  harmonizes  all  the  other  elements  of  this  peculiar 
estate,  giving  to  the  joint  owners  of  land  not  only  a  benefi- 
cial but  a.  peaceable  enjoyment  of  their  respective  interests. 
And  again,  it  is  said  that  neither  knoweth  his  part  in  several ; 
and  from  this  maxim  it  is  argued  that  a  several  occupation 
amoxmts  to  a  practical  severance  by  metes  and  bounds.  If 
such  occupation  were  not  the  occupation  of  all  the  other  ten- 
ants, then  it  might  be  urged,  with  great  show  of  plausibility, 
that  the  party  so  occupying  was  by  his  own  act  mating  parti- 
tion of  the  common  property.  The  right  to  enter  carries  with 
it  the  right  to  occupy;  but  the  exercise  of  this  right  does  not 
imply  that  the  spot  chosen  for  such  purpose  is  the  part  selected 
as  the  several  share  of  such  occupant,  but  it  is  a  mere  tempo- 
rary location,  liable  to  be  changed  when  partition  is  made; 
and  imtil  partition  shall  have  been  made,  neither  can  know  his 
part  in  severaL  It  is  essential  to  an  estate  in  common  to  be 
subject  to  partition,  but  Courts,  regarding  all  equities  which 
may  exist  between  the  parties,  will,  in  decreeing  a  partition 
of  the  common  estate,  see  that  the  partition  does  not  lessen 
any  part  of  the  estate  in  value,  (see  1  P.  Wm.  446,)  and  if  one 
testiant  has  made  valuable  improvements  on  the  part  occupied 
by  him,  if  it  can  be  done  without  injury  to  others,  such  divi- 
sion will  be  made  as  to  give  him  the  benefit  of  his  improve- 
ments, and  even  in  such  cases,  recompense  in  money  is  made 
to  those  who  occupy  the  part  of  less  value.  Thus  it  will  be 
seen  that  Courts  in  making  final  partiti<Mi  of  the  common  prop- 
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ertj  betwixt  the  tenants,  recognize  the  principle  we  are  con-' 
teuding  for  in  this  case,  namely,  a  aeverai  occupation  of  the. 
common  property  before  partition. 

The  appellant  has  failed  to  point  ns  to  any  authority,  either 
English  or  American^  where  the  action  of  ejectm^it  was  main- 
tained by  one  tenant  in  coipman  against  his  co-tenant  for  an 
ouster  for  a  mere  moiety  of  the  common  property;  and  we 
now  refer  to  the  authorities  cited  by  the  appellant  when  this 
case  was  sul»nitted,  and  which  we  claim  establish  beyond  con- 
troversy that  the  ouster  must  be  from  the  whole  of  the  com- 
mon property. 

The  English  authority  cited  by  the  appellant  is  the  case  of 
Fisher  dc  Taylor  v.  Prosser,  1  Oowper,  217.  The  Court  will 
see  that  the  ejectment  in  that  case  was  for  the  entire  common 
property.  Lord  Mansfield/  in  defining  the  essential  points 
necessary  to  constitute  ouster,  says:  ^^So  in  cases  of  taiants 
in  common ;  the  possession  of  one  tenant  in  common,  eo  nomine, 
as  tenant  in  common,  can  never  bar  his  companion;  because 
such  possession  is  not  adverse  to  the  right  of  his  companion, 
but  in  support  of  their  common  title;  and  by  paying  him  hia 
share  he  acknowledges  him  his  co-tenant.  Nor,  indeed,  is  a 
refusal  of  itself  sufficient,  without  denying  his  title.  But  if, 
upon  demand  of  the  co-tenant  of  his  moiety,  the  other  demes 
to  pay,  and  denies  his  title^  saying  he  claims  the  whole  and 
will  not  pay,  and  continues  in  possesaioii,  such  possession  is 
adverse,  and  ouster  enough." 

ThB  rule  here  laid  down  may  be  treated  as  the  settled  Eng-. 
lish  doctrine  on  the  question  of  ouster,  from  the  time  of  it0 
announcement  down 'to  the  enactment  of  the  statute  of  W.  4, 
to  which  reference  has  been  made,  and  we  submit  that  it  sus- 
tains the  views  we  have  urged  to  tiie  fullest  extent 

First,  it  is  necessary  that  when  a  demand  is  made,  it  must  be. 
for  the  precise  moiety  the  other  denies  or  refuses  to  pay,  and 
denies  his  title,  that  is,  his  title  to  the  common  property,  saying 
be  claims  the  whole,  that  is,  in  the  language  of  Littleton,  *'aU/' 
and  continues  in  possession;  this,  the  learned  Judge  says,  is 
advenie  and  ouster  enou|^    ITothing  oould  be  clearer,  because 
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to'entirelj  pieelude  the  idea  lliat  the  occupaiicy  of  a  part  only 
ccmld  be  oonstnied  into  an  ouster.  He  sayB,  that  the  posaessioA 
of  one  tenant  in  conunon,  eo  nomine,  can  nerer  bar  his  oompan.* 
ion,  because  it  is  not  adverse,  but  is  in  support  of  the  eommook 
title.  The  case  at  bar  falls  clearly  within  thie  rala  The  res- 
pondent claimed  merely  as  a  tenant  in  oommoiiy  and  his  pee- 
session  never  could  be  adverse,  but  must,  therefore^  be  in  sap- 
port  of  the  common  title.  He  admitted  the  oo-tenancy  of  the 
appellant,  and  never  denied  his  title  even  by  implication. 

So  in  Helling's  Case,  11  East,  60,  it  is  said,  one  tenant  in 
common  in  possession  claiming  the  whole,  and  d^iying  posses- 
sion  to  the  other,  is  sufficient  evidence  of  an  ouster. 

So,  in  Doe  v.  Wawn,  3  M.  &  W.  339,  it  was  held  that,  where 
property  owned  by  four  tenants  in  common,  the  property  bein^ 
covered  with  houses,  and  three  of  the  tenants  leased  the  prem- 
ises for  ninety-nine  years  to  a  railroad  company,  and  the  com- 
pany pulled  down  the  houses  and  constructed  a  railroad  upon 
their  site,  against  the  wish  of  the  other  tenant,  that  such  oeca- 
pation  was  sufficient  evidence  of  ouster,  and  this  decision  was 
made  on  the  ground  —  1st,  of  the  rule  laid  down  by  Littleton, 
namely,  *'  that  if  one  tenant  in  common  occupy  the  whole  and 
put  the  tenant  out  of  possession  and  occupation/'  it  is  sufficient 
evidence  of  ouster;  and,  2d,  on  account  of  the  peculiar  use 
whidi  the  other  tenants,  through  the  railway  company,  made 
of  the  entire  premises,  being  of  such  a  character  as  to  exdnde 
the  co-tenant  from  occupying  the  land.  Such  acts^  the  learned 
Judge  says,  would  be  as  effectual  an  exclusion  as  if  the  de- 
fendant had  been  prevented  from  entering  and  occupying  in 
person.  % 

The  btoad  principle  which  runs  through  all  the  eases  is 
here  again  asserted,  namely,  that  it  must  be  an  exclusion  from 
the  whole  of  the  common  premises,  amounting  to  an  absolute 
denial  of  title,  in  order  that  one  tenant  may  maintain  eject- 
ment against  his  companion,  on  the  ground  of  ouster. 

The  appellant  has  cited  us  to  Braekett  "T.  Norcross,  1  Gieen- 
leaf,  89,  as  an  authority  which  he  claims  is  strongly  in  bis 
favor.    The  learne<i  Judg%  in  discusaiog  the  question  of  ouster, 
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sajs:  '^On  adverting  to  the  evidence  as  reported  by  the 
Judge  who  presided  on  the  trial  we  find,  ^The  agent  of  the 
demandant  had  repeatedly  demanded  possession  —  the  defend- 
ant unifomily  refused  to  admit  the  demandant  to  enter,  or  to 
suffer  demandant's  agent  to  occupy — he  also  denied  demand- 
ant's title,  and  has  ever  since  held  the  exclusive  possession  and 
occupation/*'  Upon  the  facts  as  reported  it  was  held  that 
they  afforded  sufficient  evidence  of  ouster.  The  Court  will 
perceive  by  a  pierusal  of  this  opinion  that  the  same  English 
authorities  to  which  we  have  already  referred,  are  quoted  and 
relied  upon,  particularly  the  case  in  1  Cowper,  S17,  and  great 
stress  is  laid  on  the  words,  '*  denies  his  title,  saying  he  claims 
the  whoW 

How  widely  the  facts  of  this  case  differ  from  the  case  at  bar. 
The  language  is,  ^^he  denied  demandant's  title,  and  has  ever 
since  held  exclusive  possession  and  occupation.**  (Fredeck  v. 
Gray,  10  S,  &  R.  188 ;  Valentine  v.  NoHhrop,  12  Wend.  495 ; 
Sigler  v.  Yaa  Riper,  10  Wend.  419 ;  Mvmford  v.  Brovm,  1 
Wend.  52 ;  Keay  v.  Goodwin,  16  Mass.  3 ;  Marcy  v.  Marcy,  6 
Pick.  372;  Ord  v.  Chester,  18  Cal.  77.) 

We  insist  that  in  order  to  establish  an  ouster  by  one  co- 
tenant  of  his  fellow,  upon  proof  of  a  demand  for  possession 
and  a  refusal  to  comply,  a  demand  for  the  precise  moiety  or 
share  which  the  co-tenant  claims  is  indispensabla 

The  reason  of  this  rule  must  be  apparent  to  alL  In  the  first 
place  a  refusal  of  the  oo-tenant  in  possession  to  allow  another 
to  enter,  is,  as  a  general  proposition,  based  upon'  a  denial  of 
the  demandant's  title  to  any  part  of  the  demanded  premises; 
and  this  denial  of  title,  we  shall  be  able  to  show,  is  one  of  the 
chief,  if  not  indispensable  requisites  in  the  proof  of  ouster. 
The  necessity,  therefore,  that  the  party  making  the  demand 
should  specify  the  precise  share  which  he  claims,  in  order  that 
the  extent  of  his  demand,  as  well  as  the  consequences  of  his 
admission  into  the  possession  may  be  fairly  understood  by 
both  parties,  would  seem  to  be  too  clear  a  proposition  for 
argument  But,  again,  while  the  party  in  possession  might 
be  willing  to  admit  the  denuaidant,  provided  he  daimed  no 
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more  than  his  share,  he  might  he  very  miwilling  to  admit  him 
if  he  claimed  more  than  his  share;  and  if  he  did  demand 
more,  and  the  tenant  in  possession  refused,  and  even  denied 
his  title  to  the  extent  claimed,  such  refusal  and  denial  would 
not  constitute  ouster;  but,  as  in  the  case  at  bar,  where  the 
extent  of  the  demandant's  interest  is  designated  by  the  words 
'*  principal  ownsr/*  leaving  the  extent  of  his  claim  entirely 
indefinite,  undefined,  and  uncertain,  we  hold  that  no  reply 
that  could  be  made  to  such  a  demand,  should  be  held  to  con- 
stitute proof  of  ouster. 

On  this  point  we  shall  first  refer  to  the  case  of  Fisher  d 
Taylor  v.  Prosser,  1  Cowp.  218.  Lord  Mansfield  says:  " But 
if  upon  the  demand  of  the  co-tenant  of  his  moiety,  the  other 
denies  to  pay,  and  denies  his  title,  saying  he  claims  the  whole, 
and  will  not  pay,  and  continues  in  possession,  such  possession 
is  adverse  and  custer  enough."  The  language  here  used  leaves 
no  doubt  as  to  its  meaning;  that  is,  there  must  be  a  demand 
for  the  precise  *' moiety/'  Now  it  must  not  be  said  that  the 
term  **  moiety/*  as  here  used,  has  reference  solely  to  a  demand 
of  the  rents  and  profits,  and  not  to  a  demand  of  his  share  of 
the  common  property;  because  the  reason  why  it  should  apply 
to  the  latter  as  well  as  to  the  former  is  the  same,  namely,  that 
the  party  in  possession  may  clearly  understand  the  nature  and 
extent  of  the  demand  made  upon  him,  in  order  that  he  may 
give  an  intelligible  reply,  and  that  he  may  not  be  deceived  or 
mislead  by  an  ambiguously,  cunningly  worded  demand,  intended 
to  provoke  a  refusal,  for  the  express  purpose  of  making  proof 
of  ouster  when  none  exists.  Littleton,  too,  as  we  have  before 
seen,  in  speaking  of  the  remedy  of  one  co-tenant  when  he  is 
put  out  of  occupation,  says,  he  should  have  against  tlie  other 
a  writ  of  ejeeiione  firm^  of  the  moiety. 

In  Colbum  v.  Mason,  25  Maine,  434,  the  rule  seems  to  be 
clearly  laid  down  that  should  be  adopted  in  the  case  at  bar. 
The  proof  was  that  the  demandant,  to  show  a  disseizin,  had 
read  to  the  tenant  in  possession  the  description  in  his  deed  of 
a  fourth  paH  of  the  premises,  and  the  witness  said  to  him, 
^Theae  are  the  premises  yon  are  in  possesaioii  of.''  The  answer 
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was  "Yes;  it  is  hard. to  pay  twice."  Upon  this  statement  of 
the  facts  it  was  held  that  no  ouster  had  been  proved.  The 
Court  say  that  it  was  incumbent  on  the  plaintiffs  to  show  that 
the  defendant  denied  their  right  to  the  possession,  or  that  he 
did  some  other  notorious  act  indicative  of  holding  adversely  to 
them,  and  that  the  evidence  did  not  establi^  anything  of  the 
kind.  And  again,  they  say  that  not  a  word  escaped  his  lips 
tending  to  a  denial  of  the  demandant's  right  as  a  oo-tenant^ 
and  that  what  he  said  could  not  amount  to  an  unequivocal  denial 
of  the  demandant's  tUle. 

It  will,  in  the  first  place,  be  seen  that  the  precise  share  of 
the  demandant  was  stated,  and,  in  the  next  place,  it  i^  laid 
down  as  a  rule  that  the  reply  must  amount  to  a  denial  of  the 
demandant's  right  as  a  co-tenant,  and,  in  the  language  of  the 
opinion,  ^^an  unequivocal  denial  of  the  demandant's  title." 
Did  the  reply  of  the  respondent  in  the  case  at  bar  amount  to 
or  even  tend  to  show  a  denial  of  the  appellant's  title!  His 
statement  was,  *^  that  he  owned  an  interest  in  the  rancho,  and 
was  in  possession  of  no  more  than  he  was  entitled  to,  and  that 
he  could  not  let  Mr.  Carpentier  into  possession  unless  at  the 
end  of  a  lawsuit"  In  construing  this  reply,  we  must  keep 
in  view  the  nature  of  the  demand,  which  was,  that  he,  Car- 
pentier, was  the  ^^priticipdl  otoner/'  The  adjective  ^' princi- 
pal," as  used  on  that  occasion,  meant  that  he  was  the  chief 
owner,  or,  in  fact,  that  he  owned  pretty  much  all  of  the  Bancho 
of  San  Bamon,  and  he  demanded  ^'  to  be  let  into  the  immediate 
possession  and  enjoyment  of  the  same,  and  of  every  part  and 
parcel  thereof."  To  this  demand  the  respondent  refused  to 
comply;  but  he  did  not  deny  the  right  of  Carpentier  as  a  oo- 
tenant;  he  did  not  deny  his  title;  but  he  merely  insisted,  as 
he  owned  an  interest,  as  he  was  in  possession  of  no  more  than  ' 
he  was  entitled  to,  that  he  could  not  surrender  up  the  entire 
possession  of  the  premises,  because  the  language  in  which  the 
demand  was  couched  lead  inevitably  to  one  of  two  condusioiLs, 
either  that  if  he  did  comply  with  the  demand,  Carpentier  would 
take  possession  of  the  chief  part  of  his  house  as  well  as  of  his 
field,  or  that  he  intended  to  turn  him  out  altogether.     He 
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ble  for  one  tenant  to  oust  his  companion,  it  must  be  imposaible 
also  to  possess  adversely  to  him. 

In  Bennett  v.  Clemence  et  oL,  6  Allen  10,  the  parties  were 
tenants  in  common  of  a  tract  of  land,  and  the  plaintiff  owned 
a  tract  adjoining  in  severalty.  The  plaintiff  erected  a  perma- 
nent building,  the  principal  part  of  which  stood  upon  hiB  own 
land,  but  a  small  portion  of  it  was  on  the  common  lands,  but 
not  enough  to  be  used  separately  with  any  advantage  to  the 
occupant. .  It  was  held  '^  that  such  an  exclusive  appropriation 
of  a  part  of  the  common  lands  by  one  tenant  in  common,  to 
his  own  use,  by  the  erection  of  a  permanent  structure,  was 
evidence  of  an  ouster  of  the  co-tenant;"  and  it  was  stated  as 
a  general  trutby  that  "  a  tenant  in  common  may  re-enter  into 
the  part  from  which  he  has  been  ousted,  provided  he  can  do 
so  without  a  forcible  entry  or  breach  of  the  peace*" 

The  entire  correctness  of  these  decisions  is  not  oTily  Tnani- 
fested  by  the  principles  and  analogies  already  adduced,  but 
also  from  a  well  settled  doctrine  to  which  we  now  for  a  moment 
invite  attention.  If  one  tenant  in  common  convey  a  particu- 
lar part  of  the  lands  held  in  common,  to  a  stranger,  tlie  deed 
is  void,  or,  at  least,  voidable,  as  to  his  co-tenant,  though  <rjod 
against  the  grantor.  It  follows,  then,  that  if  the  grantee 
should  enter  upon  and  occupy  the  part  so  conveyed  to  him, 
and  should,  furthermore,  exclude  the  co-tenant  therefrom,  that 
the  latter  would  have  his  action  to  be  let  into  possession. 
According  to  Stark  v.  Barrett,  16  Cal.  868,  "the  conveyance 
could  have  no  legal  effect  to  the  prejudice  of  the  co-tenant," 
but  "that,  until  partition,  the  grantee  would  be  entitled  to 
the  use  and  possession  as  co-tenant,  in  the  parcel  eonveyed, 
with  the  other  owners."  Now,  if  the  act  of  exclusion,  in  the 
case  put,  would  amount  to  an  ouster,  why  should  not  the  same 
act,  if  performed  by  the  maker  of  the  deed,  be  followed  by  a 
like  consequence?  Ko  reason  can  be  suggested  except  those 
we  have  previously  considered  and  held  to  be  fallacious. 

We  close  the  discussion  on  this  branph  of  the  general  sub- 
ject, by  suggesting  that  the  cases  which  have  been  cited,  are 
to  be  regarded  as  so  many  judicial  expositions  of  the  true 
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meaning  of  the  role  as  stated  in  Littleton.  By  that  statement^ 
the  one  tenant  must  ^^oocupy/'  as  distinguished  from  '' pos- 
sess.'' H^  must  also  put  the  other  "  out  of  occupation."  The 
aggressing  tenant  must  occupy  "  all " — that  is,  he  must  actually 
occupy  all  of  that  from  which  he  excludes  his  companion— 
the  sole  point  and  purpose  of  the  author  being  to  state  that, 
as  between  tenants  in  common  and  joint  tenants,  there  could 
be  no  ouster  except  one  that  was  actual,  as  contradistinguished 
from  constructive.  And  that  Coke  understood  that  to  be  the 
only  point  made  in  the  text,  is  entirely  manifest  from  the  first 
passage  in  his  general  comment,  which  passage  we  here  repro- 
duce as  it  is  written :  ^*  The  one  occupy  all  and  put  the  other  out 
of  possession.''  These  are  words  materially  added,  for  ^'  albeit 
one  tenant  in  common  take  the  whole  profits,  the  other  hath  no 
lemedie  by  law  against  him,  for  the  taking  of  the  whole  profits 
is  no  ejectment." 

Third —  The  remaining  ground  upon  which  it  is  argued  that 
no  evidence  was  introduced  at  the  trial  tending  to  prove  an 
ouster,  is,  that  there  was  none  tending  to  prove  a  denial  of 
plaintiff's  title  by  the  defendant;  but,  on  the  contrary,  thajt 
the  evidence  was  decisive  to  show  that  his  title  as  tenant  in 
common  was  formally  and  persistently  acknowledged. 

In  case  an  ouster  is  sought  to  be  proved,  as  between  tenants 
in  common,  on  the  ground  that  the  defendant  being  in  the  sole 
possession  of  the  land,  refused  to  pay  to  his  co-tenant  his  just 
share  of  the  rents  and  profits,  the  refusal,  unaccompanied  with 
a  denial  of  the  title  of  the  co-tenant,  will  not  amount  to  an 
ouster.  The  case  of  Fisher  v.  Prosser,  1  Cowp.  217,  cited  for 
the  respondent,  goes  to  that  conclusion  only.  The  case  at  bar 
is  of  an  entirely  different  impression.  On  grounds  already 
stated,  the  plaintiff  had  a  right  of  entry  upon  the  demanded 
premises;  and  that  ri^t  was  denied  and  resisted  —  the  defend- 
ant being  at  the  time  in  the  sole  occupation  of  the  sixty  acres. 
Littleton  gives  the  rule  applicable  to  the  facts  of  this  case  in 
the  passage  previously  cited;  and  the  ouster  therein  declared 
consists  solely  in  a  putting  "out  of  possession  and  occupa- 
tion;" and  it  is  well  settled  that  exclusion  from  possession 
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and  putting  ont  of  possession  are  equivalents  in  law*  Coke 
(Sec.  323)  makes  no  account  of  denial  oi  title  in  the  sense  in 
which  the  phrase  is  used  in  the  objection;  for  he  says  if  one 
tenant  in  c<Hnmon  ^'wiU  not  suffer  the  other  to  enter  and 
occupy  the  land^  this  is  an  ejectment  or  expulsion/'  These 
definitions  make  the  ouster  to  consist  in  overt  acts;  and  if  the 
eo-tenant  is  either  expelled  or  excluded  from  the  land  by  rea- 
son of  them,  he  having  the  right  to  remain,  or  to  enter  upon, 
it,  all  the  facts  are  ascertained  which  the  definitions  contem- 
plate. And  it  may  be  added,  that  such  overt  acts  practically 
deny  the  only  ^^ title''  directly  involved  in  the  transaction, 
viz:  the  then  present  right  of  entry.  The  admission  made  by 
the  defendant  of  the  plaintiff's  title,  whether  studied  or  other* 
wise,  in  our  judgment,  amounts  to  nothing.  Allegana  canira- 
ria  nan  est  avdiendus,  A  disseizor  cannot  qualify  his  own 
wrongs.  (Ricard  v.  WiUiams,  7  Wheat  59.)  Exactly  stated, 
the  defendant  admitted  tJie  right  of  property,  which  was  sev- 
eral, and  which  no  hostile  action  on  his  part  could  presently 
affect,  but  denied  the  right  whidi  was  joint  and  which  it  was 
within  his  power  to  thwart,  viz:  the  ri^t  of  inunediate  pos- 
session. If  the  defendant  had  denied  the  several  right  of 
property  and  allowed  the  plaintiff  to  enter,  no  ouster  would 
have  resulted ;  and  it  follows  that  a  mere  verbal  admission  of 
that  right  cannot  defeat  an  ouster  wrou^t  out  upon  other  and 
sufficient  grounds.  ''The  defendant  positively  refused  to  let 
the  plaintiff  into  possession,"  and  therein  he  denied  to  the 
plaintiff  the  benefit  of  the  title  which  he  admitted  to  be  fully 
vested  in  him. 

There  is  a  diversity  of  methods  by  which  it  may  be  proved 
that  one  co-tenant  has  been  ousted  by  another,  and  that  now 
in  question  is  one  of  the  number,  and  is  not  to  be  confounded 
with  the  others,  l^e  authorities  are  decisive,  that  when  the 
co-tenant  makes  a  proper  demand,  not  for  his  share  of  the  rents 
and  profits,  but  to  be  let  into  possession,  and  the  request  is 
refused,  and  the  tenant  upoix  whom  the  demand  is  made  con- 
tinues in  possession  thereafter,  such  possession  will  be  consid- 
ered as  adverse,  oven  though  there  was  no  formal  denial  of 
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tide.  The  result  of  the  cases  is  xvell  presented  in  2  Greeri- 
leafs  Evidence,  Sec.  818 :  **An  oustbr  in  such  case,  thereforcr, 
must  be  proved  by  acts  of  an  adverse  character;  such  as  daimr 
ing  the  whole  for  himself,  denying  the  title  of  his  companion^ 
Cf  refusing  to  permit  him  to  enter,  and  the  like.  '    ^ « 

The  respondent  insists  that  the  demand  niade  by  tiie*  plaintilF 
was  substantially  defective,  for  the  reason  that  the  precise  share 
of  the  plaintiff  in  the  rancho  was  not  stated.  The  answer  of 
the  defendant  shows  that  he  knew  at  the  time  his  answer  Was 
filed,  that  the  plaintiff  owned  an  imdivided  half  of  the  ranch6 
as  tenant  in  common  with  him;  iind  the  evidence  tended  t6 
prove  that  he  knew  of  the  relation  at  the  time  of  the  deman<f, 
and  that  the  plaintiff  was  the  principal  owner.  If  the  defend^ 
ant  knew  that  he  and  the  plaintiff  weris  tenants  in  common, 
and  that  plaintiff  was  the  principal  owner,  the  jury,  in  vieJw 
of  those  and  the  other  facts  in  the  case,  might  very  well  have 
concluded  that  the  defendant  knew  the  precise  extent  of  the 
plaintiff's  interest  at  the  date  of  the  demand,  if  the  fact'  wai 
material  to  be  proved.  ' 

It  is  further  insisted  that  the  demand  must  be  considered  ^b 
abortive,  for  the  alleged  reason  that  the  plaintiff  demianddA 
the  sole  possession  of  the  premises-^— the  demand  made  in^blV- 
ing  a  notice  to  quit.  The  demand,  so  f 4r  forth  ad  it  was  ii 
writing,  required  the  defendant  "to  let  the  plaintiff  into  posl- 
session/*  etc.  The  words  "let  into  possession,"  when  occtiiS 
ring  in  a  connection  like  the  one  in  which  they  were  used,  db 
not,  in  our  judgment  import  a  notice  to  quit;  but  if  the  qiies^ 
tion  admits  of  any  doubt,  still  it  appears  by  the  record  that 
the  plaintiff  during  his  interview  with  the  defendant  stated  tjb 
him  verbally  that  he  wanted  "  to  be  let  into  the  possession  of 
the  land  with  the  defendant,''  add  "the  defendant  did  not 
accede  to  said  demand,"  but  "positively  refused  to  let  thb 
plaintiff  into  possession."  When  the  written  demdnd  and  th^ 
verbal  explanation  are  considered  in  connection  with  eaqh  other, 
it  is  apparent,  that  the  daim  of  the  plaintiff  was  not  for  th^ 
sole  but  the  joint  possession  of  the  premises  demanded. 

It  is  further  insisted  for  the  respondent  that  inasmuch  as  the 
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Ifeadcan  graiit  under  which  both  parties  claim  title  was.  of 
two  square  leagues,  to  be  located  within  certain  exterior  bound- 
ary lines,  containing  six  square  leagues,  and  inasmuch  as  no 
survey  and  locati<»L  had  been  made  before  the  commencement 
of  the  action,  it  cannot  be  considered  that  the  defendant  had 
been  guilty  of  an  ouster,  even  though  all  the  l^gal  views  here- 
tofore eixpressed  in  this  opinion  -should  be  admitted  or  assumed 
to  be  correct. 

It  is  urged  that  |n  Ferris  v.  Ccfov^r,  10  CaL  590,  and  in  Mor 
honey  v.  Fan  Winkle,  21  CaL  562,  the  defendants  were  mere 
trespassers  without  title;  and  the  point  made,  is,  that  a  dis- 
tinction should  be  taken  between  the  case  of  a  defendant  with 
title  and  that  of  a  defendant  without  title. 

The  panics  are  tenants  in  common.  The  defendant,  in  his 
answer,  recognizes  that*  relation  as  existing  between  ^  himself 
and  the  plaintiff,  and  he  cannot  properly  claim  any  right,  or 
any  exemption,  except  such  as  are  due  to  him  under  the  law 
by  which  that  relation  is  governed.  The  defendant,  by  the 
rule  of  the  relation,  is  entitled  to  possess  the  land,  and  every 
part  of  it,  in  common  with  the  plaintiff;  and  the  plaintiff  has 
the  right  to  possess  the  land,  and  every  part  of  it»  in  conunon 
with  him;  but  if  either  the  one  or  the  other  prevents  his 
associate  from  entering  upon  the  land,  or  any  part  thereof,  he 
performs  an  act  which  the  law  of  the  relation  forbids,  and  the 
wrong  would  be  none  the  less  a  wrong  for  the  reason  that  it 
was  perpetrated  by  a  coproprietor.  We  do  not  find  it  at  all 
easential  to  consider  whether  the  original  grant  to  Castro  and 
Pacheco  passed  the  legal  title  to  them  on  the  delivery  of  the 
l^rant.  It  is  enough  that  it  passed  to  the  grantees  an  imme- 
diate and  vested  interest  in  the  quantity  of  land  therein  speci- 
fied, {Frenvont  v.  The  United  States,  17  How.  542,)  with  the 
joint  right  to  hold  and  possess  to  the  larger  boundaries  until 
survey.  {Ferris  v.  Coover,  10  Cal.  590;  Mdhansy  v.  Van 
Winkle,  21  CaL  552 ;  Thornton  v.  Mahoney,  24  CaL  569.)  In 
short,  the  record  finds  that  the  relation  of  tenants  in  commoa 
exists  between  the  parties,  and  that  it  has  existed  since  the 
10th  dfij  of  March^  1860,    We  must  accept  that  lelatiod  as  a 
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fact,  and  our  only  office  in  error  is  tof  adjudge  upon  the  righto 
of  the  parties  by  the  tests  which  the  laW  of  that  relation  sup- 
plies. 

Judgment  reversed  and  new  trial  ordered. 


ISAAC  EOFF  V.  0.  P.  DUANE,  W..  G.  EOSS,  DANIEL 
HAEVEY,  FEEDEEICK  HOOD,  DANIEL  DONALD- 
SON,  JOHN  A.  KELLEY,  DANIEL  SWEENY,  ahb 
PATEIOK  H.  OWENS. 

axNTs  AND  Pbofits  ih  Fobciblb  Bntbt  ahp  DBTAXifBS.— At  the  right  to  the 
poescMlon  of  the  premises  is  not  In  issue  la  an  action  (or  forcible  entry  and 
unlawful  deuiner,  if  it  la  found  that  at  the  time  of  the  alleged  fOrelhla 
entry  the  plaintiff  had  the  actual  and  peaceable  posaession.  and  that  the  de« 
fcndants  unlawfully  detained  the  premises,  the  plaintiff  is  entitled  to  recoTor 
the  monthly  rents  and  profits  during  the  time  of  the  ualawf ul  detainer,  with- 
out regard  to  the  nature  or  extent  of  the  right  or  title  by  which  he  held  the 
possession. 

BnoBNcn  in  Pobcibls  Bmtbt  and  Unlawful  Dbtainbb. —  If  B.  and  EL  ara 
Id  the  peaceable  possession  of  a  lot  of  land,  and  8.  and  8.,  accompanied  by 
others  —  their  employes  —  forcibly  erict  them  therefrom  and  take  powes. 
slon,  and  then  lease  the  lot  to  R.,  who  enters  hi  to  peaceable  possession,  and 
llTe  dsys  afterwards  D.  and  H.,  with  others,  forcibly  dispossess  B.  and  take 
possession,  and  R.  brings  an  action  of  forcible  entry  against  them,  D.  and 
H.  cannot  introduce  CTldence  of  their  prior  eylction  by  B.  and  3.  in  defenin. 

■ffbct  of  Stating  Pubposb  of  Btidbncb. —  If  a  document  Is  offered  In 
eridence,  and  the  party  offering  It  states  that  he  offers  It  for  a  particular 
purpose,  It  must  be  confined  In  Its  effect  as  eridence  to  the  purpose  ex- 
pressed when  It  was  offered. 

▲  Lbasb  in  Fobm  not  Sionbd  bt  thb  Lxssob. —  A  lease  In  ftorm,  which  con- 
tains  the  name  of  one  person  as  lessor  In  the  body  of  It,  and  is  signed  by 
another  person,  and  also  the  lessee,  is  not  a  lease,  nor  Is  It  admissible  In 
evidence  in  an  action  of  forcible  entry  and  unlawful  detainer  on  behalf  of 
the  nominal  lessee,  (the  plaintiff  in  the  action,)  for  the  purpose  of  showing 
the  extent  of  the  property  which  the  plaintiff  claims  he  possessed. 

AouisBiON  OF  ILUDOAL  TsSTiiffONT. —  If  lllcgsl  testimony  Is  admitted  1^ 
the  Court  below,  and  the  appellate  Court  cannot  determine  whether  the 
finding  of  the  Court  below  was  based  on  this  or  other  teatimony  In  the  ease, 
the  judgment  will  be  reversed. 

Affxai.  from  the  County  Coui%  City  and  County  of  San 
Francisco. 

The  complaint  averred  that  on  the  11th  day  of  May,  1868, 
the  plaintiff  was  and  for  a  long  time  had  been  in  the  peaceable 
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possQssioti  of  the  land  int^diepute. .  Plaintiff  testified  that  he 
went  into  poss^saiopa  on  :the.7th  day  of  May,  1863,  and  was 
forcibly  evicted  by  defendants  on  the  eleventh  of  the  same 
month.  The  instrument  offpred  in  evidence  by  plaintiff  as  a 
lease,  was  dated  on  the  7th  day  of  May,  1863,  It  purported 
to  lease  the  land  to  plaintiff  for  the  term  of  one  month  from 
the  7th  day  of  May,  1863.  The  action  was  commenced  on 
the  :27th  day  of  IMay,  186?,  October  19,  1863,  the  Court 
gave  judgment  for  restitution  of  the  entire  tract  of  land,  and 
foT/ the  monthly  value  of , the  rents  and  profits  up  to  the  day 
of  rendition  of  judgment.  The  plaintiff  testified  on  the  trial 
that  be  went  on  to  the  premises  in  dispute  imder  an  agreement 
with  Smith  and  Sullivan,  but  did  not  see  or  sign  the  paper 
purporting  to  be  a  lease,  until  the  9th  day  of  October. 

After  plaintiff  had  rested,  defendants'  counsel  called  as  a 
witness  F,  Hood,  and  offered  to  prove  by  him  the  following 
facts : 

1.,  I|hat  the  defendants,  five  or  ten  days  prior  to  the  alleged 
forcible  entry  in  this  suit^  were  in  the  quiet  and  peaceable 
possession  and  occupation  of  the  premises  described  in  the  com- 
plaiiit  in  this  action;  aUd  while  in  such  possession,  E.  L.  Sul- 
livan and  Charles  K.  Smith,  being  the  parties  referred  to  by 
Roff  in  his  testimony,  forcibly  entered,  and  forcibly  evicted 
theke  defendants  therefrom;  and  also  with  force  tore  down 
and  burnt  the  building  by  .them  occupied ;  and  that  the  build- 
ing from  which  Roff  was  evicted  was  erected  by  Sullivan  and 
Smith  within  twenty^five  yards  of  the  house  so  burned  by 
them. 

S«  That  said  Sullivan  tod  Smith  employed  and  paid  parties 
fifty  dollars  each  per  day  for  tearing  down  and  burning  said 
building,  evicting  these  defendants  and  holding  possession 
against  them,  and  that  such  employes  were  folly  armed  with 
deadly  Weapons  for  that  pufpos6. 

The  counsel  for  the  plaintiff  objected  to  such  evidence  upon 
the  grounds  that  it  was  immateri^  irrelevant  and  conatitiited 
no  defense  to  the  action* 
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The  Court  sustaiiied  the  objectioiifl^  to  which  ruling  the  coun^ 
sel  for  the  defendants  excepted. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Bermett,  Cook  £  Claa-Jce,  for  Appellants. 

The  counsel  for  th^  plaintiff  stated  that  he  '*  only  offered 
the  paper  purporting  to  be  a  lease  in  evidence  for  the  purpose 
of  showing  the  extent  of  the  property  which  the  plaintiff 
claimed  he  possessed,"  The  right  of'the  plaintiff  (if  any  he 
had)  extended  only  over  the  land  of  which  he  had  acttuU  pos- 
session. He  could  recover  nothing  by  virtue  of  constructive 
possession.  (Plume  v.  Seward,  4  Cal.  94 ;  Lawrence  v.  Fulton, 
19  Cal.  684,  690.)  This  lease  would  be  admissible  only  by 
reason  of  its  relevancy  for  one  of  two  objects ;  1st  —  To  prove 
title ;  2d  —  To  enable  the  plaintiff  to  recover  beyond  the  limits 
of  his  actual  possession.  It  was  not  relevant  or  admissible  for 
either  of  these  purposes;  yet,  by  reason  of  its  introduction, 
the  plaintiff  was  enabled  to  recover  to  the  extent  of  the  bound- 
aries therein  specified,  and  far  beyond  any  pretense  of  actud 
possession.  Thus,  this  instrument  was  not  only  irrelevant,  but 
its  introduction  has  been  positively  prejudicial  to  *  the  de- 
fendants. 

The  judgment  for  rents  and  profits  is  greater  than  the  law 
authorizes,  Roff,  at  the  most,  had  the  right  of  occupying  the 
premises  only  for  one  month.  The  Court  finds  the  monthly 
rents  and  profits  to  be  twenty  dollars.  Roff^s  month  com- 
menced on  the  7th  day  of  May.  It  would  terminate  (m  the 
7th  of  June,  Yet  the  Court  has  given  judgment  for  the  rents 
and  profits  from  the  11th  of  May  to  the  7th  of  October,  being 
the  sum  of  ninety-eight  dollars.  This  sum  of  ninety-eight 
dollars  the  Court  has  trebled.  This  is  manifestly  all  wrong. 
The  plaintiff  could  have  no  claim  for  rents  and  i)rofits  after 
his  interest  or  estate  had  ceased.  According  to  the  principle 
on  which  the  Court  rendered  judgment,  if  the  cause  had  not 
been  "  finally  submitted  "  for  five  years,  the  Court  would  have 
gone  on  adding  the  monthly  rents  for  the  whole  period, 
and  then  trebling  the  aggregate  sum.    Then  Smith  and  Sullivan 
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could  have  brought  their  ejectment,  atui  aptin  recover  the  rents 
and  profits  from  the  7th  day  of  Juac,  XSQZ^  down  to  the  time 
of  judgment. 

Hoge  <t  Wilson,  for  Respondent 

The  lease  was  clearly  admissible  for  the  pnrpoee  of  showing 
the  nature  and  character  of  the  plaintiff's  possession,  whether 
peaceable  or  otherwise,  and  the  extent  of  that  possession.  The 
validity  of  the  lease  cannot  be  tried  in  this  form  of  action,  as 
this  Court  has  repeatedly  decided,  and  particularly  in  the  case 
of  McCauley  v.  Weller,  12  CaL  628,  529.  Nor  is  it  perceived 
what  right  a  mere  intruder  or  trespasser  has  to  question 
the  validity  of  a  lease  as  between  the  person  in  possessiim  of 
lands  and  the  owner  under  whom  he  takes  that  possession,  and 
whose  right  he  acknowledges;  and  particularly  when  in  thift 
case  the  owners  all  recognize  the  relation  of  landlord  and  tenant, 
and  the  validity  of  the  lease.  It  is  not  for  the  wrongdoer  to 
question  the  validity  of  the  lease.  That  is  a  matter  entirdy 
between  the  parties  to  the  lease,  and  cannot  be  raised  in  this 
action.  The  paper  in  question  was  offered,  as  such  documents 
always  are,  to  show  the  possession,  its  character,  and  extent. 
It  was  done  in  the  case  already  cited,  and  in  many  others,  and, 
as  we  think,  is  eminently  proper  in  cases  like  these.  The  very 
case  cited  by  the  counsel  for  the  appellants,  of  Mitchell  y. 
Davis,  23  Cal.  382,  decides  the  very  point  in  our  favor. 
If  it  were  otherwise,  it  would  not  avail  tihe  defendants,  as  the 
evidence  was  ample  mthout  it,  and  it  could  not  possibly  have 
done  the  defendants  any  injury. 

By  the  Court,  Rhodes,  J, 

This  is  an  action  of  forcible  entry  and  detainer.  The 
County  Court,  on  appeal,  found  for  the  plaintiff,  and  the 
defendants  appeal  from  the  judgment  and  the  order  denying 
a  new  trial.  Several  of  the  grounds  assigned  by  the  defend- 
ants on  thoir  motion  for  a  new  trial  —  that  the  judgrocTif 
is  against  the  evidence;-  that  the  plaintiff  was  a  mere  servant  or 
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hired  man  of  Smith  and  Sullivan;  and  that  the  possession  of 
the  plaintiff  was  a  mere  scrambling  possession — belong  to  the 
same  general  class  and  relate  altogether  to  the  weight  or  suffi- 
ciency of  ihe  evidenoa  The  Court  below  found  that  the  plain- 
tiff was  in  the  peaceable,  actual  and  quiet  possession  of  the 
premises,  and  that  the  defendants  were  guilty  of  the  forcible 
entry  and  detainer  complained  of;  and  it  is  scarcely  necessary 
to  repeat  that  where  there  is  any  evidence  of  a  fact  in  issue 
\vhich  is  passed  on  by  the  Court  below,  and  where  the  Court 
below  has  denied  the  motion  for  new  trial  based  on  the  ground 
that  the  finding  is  contrary  to  the  evidenc^  or  to  tib04wight 
of  the  evidence,  or  that  the  evidence  is  insufficient  to  '<^^rt 
the  finding,  this  Court  will  not  reverse  the  order  of  the  Court 
below,  unless  the  order  is  manifestly  an  abuse  of  the  legal  dis- 
cretion of  the  Court.  The  order  in  this  case  is  not  subject  to 
that  objection. 

The  defendants  contend  that  the  judgment  for  the  rents  and 
profits  is  greater  than  the  law  authorizes,  because,  they  say, 
the  plaintiff  at  most  had  the  right  of  occupying  the  premises, 
according  to  his  lease,  only  one  month.  The  objection  might 
be  tenable  if  the  object  of  the  action  was*  to  determine  the 
right  to  the  possession  of  the  premises,  or  to  recover  the  rents 
and  profits,  the  right  to  which  depended  on  the  right  to  the 
possession  of  the  premises;  but  the  right  to  the  possession  is 
not  directly  or  incidentally  in  issue.  The  inquiry  is,  Had  the 
plaintiff  the  actual  and  peaceable  possession  at  the  time  of 
the  forcible  entry  oomplained  of  ?  And  if  that  issue  and  the 
unlawful  detainer  are  found  for  the  plaintiff  the  law  awards 
to  him  the  monthly  value  of  the  rents  and  profits  during  the 
time  of  the  detention  without  regard  to  his  right  or  title  in 
the  premises. 

They  make  the  further  point,  that  the  Court  erred  in 
excluding  tke  evidence  offered  by  them  to  prove  that  five  to 
ten  days  prior  to  the  allied  forcible  entry  they  were  in  the 
peaceable  occupation  of  the  premises,  and  that  Sullivan  and 
Smith,  the  lessors  of  the  plaintiff,  forcibly  entered  and  evicted 
them,  and  tore  down  and  burnt  the  appeHants'  building,  and 
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employed  and  paid  persons  therefor  and  for  holding  posses- 
sion against  them;  the  employes  being  armed  with  deadly 
weapons  for  that  purpose.  Upon  those  facts,  they  were  en- 
titled to  have  instituted  and  maintained  against  Sullivan  and 
Smith  an  action  for  the  forcible  entiy  and  detainer,  or  an  action 
of  ejectment,  if  th^  had  also  the  right  of  possession;  but  the 
forcible  entry  upon  the  appellants  did  not  authorize  them  to 
seek  redress  by  making  a  forcible  entry  upon  the  actual  and 
peaceable  possession  of  another.  It  was  the  object  of  the 
statute  not  only  to  present  and  punish  the  forcible  entry  of 
those  having  no  right  of  entiy,  but  also  of  those  who,  having 
a  right  of  entry  given  by  law,  make  entry  "with  strong  hand,** 
or  "  with  multitude  of  people."  The  forcible  entry  of  Sullivan 
and  Smith  is  no  justification  of  the  forcible  entry  of  the  ap- 
pellants upon  the  respondent  If  the  evidence  ofFered  had  bean 
admitted,  it  would  not  have  constituted  a  defense  to  the  action, 
for  in  addition  to  the  reasons  already  given,  there  was  no  offer 
to  show  that  the  respondent  participated  in  the  alleged  forcible 
entry  of  Sullivan  and  Smith,  and  his  privity  in  estate  with 
Sullivan  and  Smith  would  not  render  him  direcUy  or  indirectly 
liable  for  their  w^ngful  acts. 

The  appellants  also  assign  as  error,  the  admission  in  evidence 
of  a  document,  purporting  to  be  a  lease  of  the  premises  to  the 
plaintiff  for  one  month.  In  the  body  of  the  lease,  Charles 
K.  Smith  is  described  as  the  lessor,  but  it  is  not  executed  by 
him,  it  being  signed  by  E.  L.  Sullivan  and  the  lessee.  The 
premises  described  in  the  lease,  have  the  same  name  and  num- 
ber of  acres  and  about  the  same  boundaries  as  the  tract  de- 
scribed in  the  complaint.  The  signatures  to  the  lease  were 
admitted  to  be  genuine  signatures  of  Sullivan  and  the  plaintiff. 
The  defendants  objected  to  the  lease  being  given  in  evidence 
on  the  grounds:  "1st  —  That  it  is  incompetent,  irrelevant  and 
illegal  testimony;  2d  —  That  it  was  not  a  lease  from  Smith  to 
Eoff ;  3d  —  That  it  was  not  a  lease  from  Sullivan  to  Roff;  4th 
—  That  the  paper  in  its  body  purported  to  be  a  lease  frem 
Smith  to  Roff,  and  that  Eoff  never  executed  it;  and  5th  —  That 
as  a  lease  it  was  a  nullity  as  between  Smith  and  Bo£''    The 


Jan.,1865.]  Eoff  v.  Duajts.  •       571 

Opinion  of  the. Court. 

counsel  for  the  plaintiff  thereupon  stated  that  he  only  offered 
the  paper  in  evidenoe  "  for  the  purpose  of  showing  the  extent 
of  the  property  which  the  plaintiff  claimed  he  possessed." 
The  defendants  renewed  their  objections  to  the  documebt 
offered  for  the  purpose  stated,  and  the  Ooort  overruled  the 
objections  and  allowed  it  to  be  read  in  -evidence,  and  the  de*- 
fendants  excepted.  ' 

The  plaintiff  now  insists  that  the  lease  was  admissll^le  /^for 
the  purpose  of  showing  the  nature  and  character  of  the  plain- 
tiff's possession,  whether  peaceable  or  otherwise,  and  the  ex- 
tent of  that  possession.  If  it  was  admissible  for  any  purpose, 
it  must  be  confined  in  its  operation  to  the  purpose  expressed 
when  it  was  offered.  Is  it  admissible  for  that  purpose?  It 
evidently  is  not  the  lease  of  Smith,  nor  is  it  the  leaise  of  Sul- 
livan, for  Smith  does  not  sign  it,  and  Sullivan  doe^  not,  profess 
to  make  it.  It  does  not  amount  to  a  lease,  and  is  no  more  in 
substance  than  the  document  would  have  been  if  there  had 
been  a  blank  where  Smith's  name  appears,  and  there  had  been 
no  signature  but  that  of  the  intended  lessea  It  thus^  becomes 
unnecessary  to  determine  whether  a  lease  made  between  Smith 
or  Sullivan  as  the  lessor,  and  th^  pliEuntiff  as  the  leesQe,  wpuld 
have  been  admissible  as  evidenoe  to  prove  the  extent  of  the 
premises  claimed  by  the  plaintiff,  for  the  record  does  not  pre- 
sent that  question.  The  question  is^  in  subajtance,  whether  a 
draft  of  a  lease  unexe<mted  by  the  lessor  is  competent  evidence 
to  prove  the  extent  of  the  land  claimed  by  the  nominal  lefesee. 
The  plaintiff  did  not  enter  under  that  document,  nor  did  he 
profess  to  have  done  so,  and  he  does  not  pretend  to  have  seen 
it  until  several  dajrs  after  his  entry  on  the  lands.  The  point 
that  the  defendants,  being  wrongdoers,,  have  no  right  to  ques- 
tion the  validity  of  the  lease  has  no  force,  because  the  docu- 
ment is  not  in  fact  a  lease.  We  ate  dear  that  the  document 
was  not  admissible  for  the  purpose  for  which  it  was  offered, 
for  a  paper,  in  form  a  lease,  to  be  executed  by  both  lessor  and 
lessee,  but  in  fact  executed  by  the  lessee  alone,  does  not  tend 
to  extend,  limit  or  define  the  boundarie?  of  the  lands  hel4  or 
claimed  by  the  nominal  lessee.     We. cannot  say  that  because 
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the  remaining  evidence  was  snfficient  to  authorize  the  Court 
to  find  for  the  plaintiff,  therefore  the  error  in  admitting  the 
lease  became  immaterial,  for  it  is  impossible  for  ns  to  ascertain 
whether  the  Court  found  that  the  plaintiff  was  in  the  posses- 
sion of  the  whole  premises  sued  for  or  any  part  thereof,  from 
the  lease  or  from  the  other  testimony  in  the  case. 

Judgment  reversed,  and  the  cause  remanded  for  a  new  trial 

Mr.  Chief  Justice  Sandsbson  expressed  no  opinion.  * 


THE  PEOPLE  V.  THOMAS  B.  POOL. 


^uflrmcATiOK  OF  A  HoKxciDB. —  The  right  to  take  life  In  defeDM  of  ont'i 
peraon,  habitation,  or  property,  or  for  the  protection  of  thoee  whom  hy  the 
law  of  natnre  he  Is  bound  to  protect,  U  founded  on  necewlty;  and  when 
thia  defense  is  tanterposed  in  jiwtlficntUn  of  a  homklde,  the  first  Inonlry  Is 
as  to  the  alleged  neeesalty. 

Samb. —  If  an  ofllcer  In  fresh  pnrsnlt  of  criminals  eomes  suddenly  npon  sereral 
of  them,  and  calls  out  **  Yon  are  my  prisoners  —  surrender :  '*  and  at  the 
same  tima  points  a  gun  towards  them,  they  are  not  Jnstified  In  firing  ob 
him,  or  In  Uking  his  lif^ 

8am ■. —  If  several  persons  commit  a  robbery,  and  Immediately  fiee  from  the 
scene  of  It,  and  are  panned  soon  after  by  an  ofllcer,  who  overtakes  them 
at  a  distance  of  ten  or  twOlve  miles  tram  the  place  where  the  crime  was 
committed,  and  la  alain  by  them  in  an  attempt  to  arrest  them,  on  the  trial 
for  the  homicide  the  People  may  introduce  eridenee  of  the  robboy*  aod 
the  defendant's  connection  with  It. 

PaooF  OF  INTBMT  wiTB  WHICH  HoMiciDB  WAS  OoHifimD.— In  ascertaining 
the  degree  of  guilt  of  one  who  haa  committed  a  homicide,  it  la  Impormat  to 
determine  the  intent  with  which  the  act  was  done.  The  Intent  may  be 
proved  by  evidence,  direct  or  circumstantial,  tending  tb  establish  the  fact 

Act  of  Oiin  Cokspxbatos  the  Act  of  All. —  If  ssTerat  persona  eonsplre 
together  to  commit  a  robbery,  and  to  resist  arrest  even  to  the  taking  of  life, 
and  after  the  robbery  Is  committed  take  the  life  of  an  ofllcer  In  reslatiog  an 
arrest,  whatever  Is  said  or  done  by  any  one  of  them  in  fartheranee  of  the 
common  design  Is  a  part  of  the  res  petto,  and^the  aet  of  alL 

NOTics  BY  AN  OFFicna  OF  RX8  OFFICIAL  CHABACTin. —  Where  a  party  Is  ap- 
prehended in  the  commission  of  an  offense,  or  upon  fresh  pnrsnlt  afterwards, 
notice  of  the  official  character  of  the  person  attempting  to  make  the  arrest, 
or  of  the  cause  of  the  arrest.  Is  not  necessary. 

AnnnsT  withoiit  a  Wabraht.— A  peace  ofllcer  may,  without  a  warrant  arrest 
a  person  for  a  felony  he  has  committed  —  though  not  committed  bi  the 
officer's  presence  —  when  the  criminal  Is  fleeing  from  the  scene  of  the  crime. 
-The  words  "when  he  Is  pursued  immediately  after  an  escape*'  in  the 
one  hnndreth  and  thirty-seventh  section  of  the  Praetioe  Act,  are  not  used 
In  the  sense  of  an  escape  from  custody,  but  In  the  acnae  of  flight  fron  the 
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scene  of  the  crime ;  Bjid  the  words  '*  Immediate  purvolt/*  are  the  same  as 
"  fresh  pursuit "  used  in  common  law  phrase  in  criminal  cases. 

What  18  Immediati  ob  Fbssh  Pubsuit  or  Cbimimals. —  U,  after  the  com- 
mission of  a  felony,  the  guilty  parties  flee  to  avoid  an  arrest,  and  wlthla 
three  or  four  hours  are  pursued  hy  officers  for  the  purpose  of  apprehending 
them,  and  the  officers  hy  diligent  pursuit  overtake  them  at  a  distance  of 
twelve  miles  from  the  place  where  the  crime  was  committed,  this  Is  ao 
immediate  or  fresh  pursuit  of  the  criminals. 

Statute  drfinino  Mdrdes  in  the  First  Dborbb. —  The  adjectives  **  wllfnl.** 
**  deliberate,**  and  '*  premeditated,**  considered  In  connection  with  tlie  con- 
text In  the  phrase  **or  for  any  other  kind  of  wilful,  deliberate,  and  pre- 
medluted  killing,**  found  in  that  section  of  the  Act  concerning  crimes  and 
punishments  defining  murder  in  the  first  degree,  are  merely  cumulative  and 
expressive  of  the  same  idea. 

RoBBEBT. —  If  the  Court  in  Its  charge  to  the  Jury  characterizes  the  crim<»  of 
robbery  as  an  **  outrage,'*  It  is  not  calculated  to  prejudice  the  cause  of 
the  defendant,  or  do  him  an  injury. 

Chargk  to  Jury  as  to  their  Verdict. —  To  charge  the  Jury  that  they  *•  have 
the  potter  to  find  the  defendant  guilty  of  murder  In  the  first  degree,  murder 
in  the  second  degree,  or  manslaughter,  or  not  guilty,'*  is  the  same  In  effect 
as  to  charge  them  that  it  .Is  their  province  so  to  find. 

Definition  of  Murder. —  Each  of  the  phrases,  "wilful  killinff,'*  **  dellberala 
killing.*'  and  **  premeditated  killing,*'  standing  in  relation  to  tfit  offense  iff 
murder,  embracest  essentially,  the  legal  idea  of  the  other. 


Appeal  from  the  District  Courts  Eleventh  Judicial  DiBtriel^ 
£1  Dorado  Countj. 

The  facts  are  stated  in  the  opinion  of  the  Court 

James  Johnson,  for  Appellant 

J.  0,  McCvXlough,  Attomey-Oeneral,  for  the  Peopla 

By  the  Oonrt,  Cuxbxt^  J, 

The  defendant  was  indicted  with  others  for  the  murder  of 
Joseph  M.  Staples,  committed  on  the  first  day  of  July,  1864, 
at  a  place  called  Somerset  House,  in  El  Dorado  County.  The 
defoiiflant  plead  not  guilty.  On  the  trial  it  was  proved  that 
at  about  ten  o'clock  of  the  evening  of  the  day  previous,  the 
defoTiJant  with  thirteen  other  persons  stopped  two  stage 
coaclics  which  were  on  their  Way  from  the  then  Territory  of 
Kovada  to  Placerville,  in  the  County  of  El  Dorado,  and  by 
vTolence"  took  f  rOm  one  of  them  a  large  amotmt  of  gold  — 
gold  coin  and  bullion  —  which  was  in  the  coatody  of  the  person 
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having  charge  of  thie  ooach  in  which  the  same  was  when 

taken.     The  scene  of  tjie   robbery   was  about  twelve  miles 

from  the   Somerset  House^  and   about  fourteen  miles  from 

Placerville.       Soon   after   the   stage   coaches   arrived   at   the 

latter  place,  and  the  deceased,  who  was  a  Deputy  Sheriff  of 

jui' ''  El  Dorado  County,  became  informed  of  th§  robbery,  he  and  a 

1 J  rf  ••  I  t  tj  c6nstable  started  in  pursuit  of  the  robbers,  and  at  about  five 

'    ijijl,     j  ,^  o'clock  the  next  morning  came  upon  some  of  them  at  the 

li  '    *     '  .  Somerset  House,  where  they  were  together  in  a  room,  and 

'!«;  J ;  ^  ;  rt.  finding  a  gun  standing  at  the  door  of  the  room  the  deceased 

'  !  I). .       1  (»'  jtook  it  into  his  possession,  and  then  opening  the  door  addressed 

j  j^  ^  ^  ^  the  defendant  and  his  oampanions,  saying  to  them :  ^'  Yoo   are 

ig^l ,  ;  I ;!  my  prisoners — surrender;'*  and  at    the  same  time  pointing 

MtriitAr '  •  >  toward  them  the  gun  which  he  held  in  his  hands,  while  they, 

'  "•5**  *    \  J  J  ou  their  part,  instead  of  surrendering,  drew  their  pistols  and 

n|^jj^^  ,  I J  opened  fire  on  the  deceased.     Several  of  the  shots  took  effect 

^upon  a  vital  part  of  his  body,  causing  his  death  in  a  few  min- 
llljlljk  I  1  I  utes.     After  the  firing  had  been  oonunenoed  by  those  in  the 

j|^  -room,  the  deceased  shot  the  defendant,  by  which  he  was  dis- 

;^]};;i^  ,aMed.      ;..:.,.. 

^    .  J  :    »  The  defendant  was  found  guilty  of  the  muzder  of  Staples, 

'It  j!  I  •  "^  and  was  sentenced  to  be  executed.     From  this  judgment  he 

has  appealed,  and  counsel  on  his  behalf  asks  this  Court  to 
,^  ,  J    .  I  reverse  the  judgment  on  seve^  grounds,  which  we  have  care- 

fully considered,  and  concerning  which  we  will  now  prcmounce 
i<  •  •    •  I  our  judgiaentl  •  ';        .  :•»^^?    ^       » 

I.  It  appears  from  the  evidence  in  the  case  that  Staples  did 
not,  at  the  time  he  attempted  to  arrest  the  defendant  dnd  his 
1 1  *    '  '  ^ompaniqns^  inform,  them  in  terms  of  his  official  character,  nor 

)  ]  •  ^ '  the  cause  for  the  attempted  arrest,  and  it  is  therefore  argued 

ou  the  defendant's  behalf  Jhat  the  homicide  was  jusitifiable. 
.  A  false  and  mischievpus  notion  seems  to  have  obtained  to  a 
cpnsidcrable  extent  that  a  person  may  justify  or  excuse  the 
slaying  of  his  fellow  bein§;  for  causes  which  fall  far  short  of 
.any  exigency  from  which  it  may  be  lawfully  presumed  the  act 
o:^  the  slayer  was  necJBssary  for  the  defense  of  his  person,  habi- 
\ation,^  or  property,  or  fop  the  protection  of  those. whom  by 
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the  law  of  nature  he  is  bound  to  proteot  and  defend.  The 
right  of  defense  in^the  cases  indicated  is  founded  on  necessity, 
and  when  sought  to  be  interposed  in  justification  of  the  act, 
the  first  inquiry  is  as  to  the  alleged  necessity.  Then,  were  it 
assumed  that  the  defendant  and  the  men  with  him  were  inno- 
cent of  the  crime  for  which  the  deceased  sought  to  arrest 
them,  and  ignorant  of  his  official  character,  could  it  be  said 
they  were  justified  by  the  circumstances  which  transpired  in 
raking  his  life  ?  He  had  it  in  his  power  to  shoot,  at  the  moment 
he  informed  them  that  they  were  his  prisoners  and  demanded 
their  surrender,  and  yet  he  did  not  exert  such  power;  besides 
which,  his  language  and  menace,  as  associated,  was  calculated 
to  convey  the  idea  that  he  did  not  design  violence  if  they  would 
heed  his  demand.  The  circumstances,  in  our  judgmwt,  did 
not,  even  on  the  hypothesis  stated,  justify  or  excuse  the  taking 
of  the  life  of  the  deceased.  But  whether  the  crime  conunitted 
was  of  the  magnitude  of  murder  in  the  first  degree,  depends 
upon,  the  entire  circumstances  of  the  caae. 

The  defendant  objected  to  the  evidence  oflfered  and  given  at 
the  trial  in  relation  to  the  robbery,  and  now  insists  that  the 
Court  erred  in  permitting  any  examination  as  to  that  offense 
and  the  defendant's  connection  with  it.  In  our  view  of  the 
matter  it  was  material  for  more  reasons  than  one: 

First  — To  show  that  the  defendant  was  engaged  in  the  com- 
mission of  the  robbery,  and  that  he  and  his  confederates  had  a 
motive  beyond  their  own  protection,  as  men  innocent  pf  crime, 
in  killing  the  deceased  while  in  pursuit  of  thena. 

Second  — r  To  show  that,  in  connection  with  their  criminal 
purpose,  they  had  agreed  to  resist  being  arrested  even  to  the 
death,  and  that  being  confederated  together  for  the  felonious 
purpose  of  robbery  and  resistance  to  the  civil  power  of  the 
State,  the  killing  of  the  deceased,  by  whichever  of  them  actu- 
ally done,  was  the  act  of  each  and  all  of  the  conspirators. 

Third  — To  establish  a  condition  of  circumstances  from  which 
tlie  robbers  would  be  deemed  to  have  sufficient  notice  that  their 
purii\iers  were  officers  of  the  law,  or  citiz^is  in  pursajit  of  them 
as  malefnqtors. 
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(1.)  In  ascertaining  the  degree  of  guilt  of  one  who  ha? 

committed  a  homicide,  it  is  always  important  to  ascertain  the 

animus  with  which  the  act  was  done.     It  is  the*  intent  with 

which  an  act  was  done  that  constitutes  its  criminality.    The 

intent  and  act  must  both  concur  to  constitute  the  crime.    And 

3IU-  '  the  intent  must  therefore  be  proved.    The  proof  may  be  eithei 

'njij       »  ■ '(  by  evidence,  direct  or  indirect^  tending  to  establish  the  fact, 

'    i  |i  ) '     j  „  or  by  inference  of  law  from  other  facts  proved.     (8  Greenleaf  a 

'  '  ' '       '  !  Ev.  Sec  13 ;  1  Bish.  Cr.  Law,  Sees.  253  to  257 :  Fowler  v. 

.;,^| ; !  .    ..-.  Padgei,  7  Term  R.  514.)    Whenever  it  is  important  to  deter 

I)  .       ^  M  mine  the  character  of  the  act  perpetrated  and  to  ascertain  the 

^^,p  ,  j4i  intent  of  the  accused,  the  existence  of  any  motive  likely  to 

ij"^,'  I  M  i'  instigate  him  to  the  ^commission  of  the  crime  may  be  proved, 

•  ''*'•]  I  ■  ;  ,H  ^^d  is  relevant  and  competent  for  the  purpose  of  fixing  or  tend- 

,  jjigll  \ ,  .  j  i|  ing  to  fix  the  crime  upon  him.    (1  Stark.  Ev.  Sees.  13  apd  14; 

^h\\i>  M  >»  Wharton's  Cr.  Law,  Sees.  635  and  850.) 

(2.)  By  the  act  of  the  defendant's  conspiring  with  tiiose  whc 
I  n  .^  i  <  '<  were  with  him  when  the  deceased  was  slain,  to  oommit  robber; 

and  to  resist  arrest  even  to  the  taking  of  life,  they  jointly  as- 
,^^  j  j  J  !  I  *  sumed  to  themselves,  as  a  body,  the  attribute  of  individuality, 

so  far  as  regarded  the  prosecution  of  the  common  design,  thus 
rendering  whatever  was  done  or  said  by  any  one  of  them  in 
furtherance  of  that  design  a  part  of  the  res  gestas,  and  therefore 
l\\         i  the  act  of  all.    (8  Greenleaf  s  Ev.  Sec.  94.) 

(3)  Where  a  party  is  apprehended  in  the  commission  of  an 
offense,  or  upon  fresh  pursuit  afterward,  notice  of  the  official 
character  of  the  person  making  the  arrest  or  of  the  cause  of 
the  arrest  is  not  necessary,  because  he  must  know  the  reason 
why  be  is  apprehended.  Cases  are  not  wanting  to  support 
this  doctrine.  In  the  case  of  Bex  v.  Davis,  7  Car.  and  Payne, 
177,  where  it  appeared  that  a  gamekeeper,  with  a  servant  of 
his  master,  were  out  at  night  and  heard  two  guns  fired,  and 
'  went  toward  the  place  and  got  into  a  covert  and  saw  some  men 
there,  who  ran  away,  and  the  servant  pursued  them  and  got 
close  up  to  one  of  them  and  attempted  to  arrest  him,  and  wa« 
immediately  shot  through  the  side,  Baron  Parke  said:  "Where 
parties  find  poachers  in  a  wood,  they  need  not  give  any  inti* 
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mation  by  words  that  they  are  gamekeepers  or  that  they  come 
to  apprehend;  the  circumstances  are  sufficient  notice.  What 
can  a  person  poaching  in  a  wood  suppose,  when  he  sees 
another  at  his  heels?'*  So  in  the  case  of  Rex  v.  WJtillwrne, 
(3  Car.  &  P.  394.)  Perry  and  Smith,  charged  with  the  murder 
of  Richard  Rounce,  it  appeared  that  Bounce,  with  other  game 
keepers,  found  Perry  and  Smith  out  for  the  purpose  of  catch- 
ing hares  and  arrested  them.  The  persons  so  apprehended 
Boon  after  called  to  Whithome,  who  came  up,  and  with  a  stick 
shod  with  iron,  beat  the  gamekeepers  on  the  head,  killing 
Rounce,  and  rescuing  Perry  and  Smith.  For  the  prisoners  it 
was  objected,  that  as  the  gamekeepers  did  not  announce  to  the 
prisoners  who  they  were,  the  arrest  was  illegal,  and  further, 
that  as  their  duty  was  to  apprehend  merely,  and  it  was  in 
proof  that  they  beat  the  prisoners,  that  would  reduce  the 
offense  to  manslaughter.  To  this  the  Court  answered  that 
with  respect  to  the  keepers  not  announcing  who  they  were, 
there  was  no  pretense  for  saying  the  prisoners  did  not  know 
that  perfectly  well.  They  did  not  make  any  question  of  their 
authority.  They  did  not  say,  "You  have  no  right  to  take  us. 
Who  are  you?^'  or  anything  of  that  sort.  The  apprehension 
was  legal;  and  being  so,  all  the  l^al  consequences  must  follow. 
So  also  in  Rex  v.  Payne,  1  M.,  0.  C.  R  378.  Certain  game- 
keepers, upon  hearing  the  report  of  gims,  went  towards  the 
place  from  whence  the  sound  came.  The  prosecutor  saw  six 
persons  in  the  wood  who  were  poachers,  and  with  a  cocked 
pistol  ran  after  them  as  they  ran  away.  After  running  about 
fifty  yards,  they  made  a  stand.  One  of  them  shot  the  prose- 
cutor while  he  was  pursuing.  The  prosecutor  said  nothing  to 
them  nor  they  to  him  before  he  was  shot.  At  the  trial  for 
maliciously  wounding  the  prosecutor,  it  was  objected  for  this 
prisoners  that  inasmuch  as  the  prosecutor's  authority  to  appre- 
hend the  prisoners  was  derived  from  the  Act  creating  the 
offense  for  which  he  attemp  '^d  to  arrest  them,  it  was  incum- 
bent on  him  to  give  them  notice  of  his  authority.  The  objec- 
tion was  overruled,  and  upon  a  case  reserved,  the  Judges 
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were  of  opinion  that  the  circumstances  constitated  sufEkaent 
notice. 

In  the  case  of  a  public  officer  such  as  a  Sheriff  or  a  con- 
stable, acting  in  his  own  district;  his  authority  to  make  arrests  of 
persons  who  have  recently  committed  crimes,  is  to  be  deemed 
i([;  ■•  '  a  matter  of  notoriety.     (Roscoe^s  Cr.  Ev.  764.)     The  robbers 

j  J 1  .•  I  '  <|  were  m  the  act  of  fleeing  with  a  portion  of  the  spoils  of  their 

crime  committed  several  hours  previous,  and  the  deceased  and 
the  constable  with  him  were  at  their  heels  in  fresh  pursuit 
The  circumstances  of  having  committed  the  crime  of  robbing 
the  stage  coach  was  sufficient  to  cause  them  to  apprehend 


'f        •  .pursuit.     That  they  were  aware  they  were  pursued  appears 

^* '    ,  ^  J  by  the  evidence  of  one  of  the  party,  who  testified  that  Bidwer, 

.  iji,^  J-  i  1  ti  one  of  the  robbers,  who  occupied  another  room,  came  to  the 

ii  3  ti  s       t  ^j  ^  jroom  in  which  the  defendant  and  others  were,  and  waked  them 

'  ||*^  1 1  i  1 .1 1  ^^  *^^^  them  to  get  up  —  that  somebody  was  after  tiiem.    This 

was  just  before  the  deceased  came  to  the  door.     After  Staples 

g...|^  .  J  II  wa9  killed  the  firing  was  kept  up  until  the  constable  surren- 

f  derqd.     It  was  after  this  the  constable  told  them  he  was  an 


1 1  officer,  apd  they  demanded  of  him  to  show  his  authority,  and 

,1  asked  him  "  How  in  hell  did  you  find  us  so  soon  ?  **     The  de- 

"•Ml  I  I;  V  ceased,  upon  entering  the  door  where  the  defendant  and  his 

' ' '    '  '  confederates  were,  addressed  them,  "You  are  my  prisoners — 

,  ,surrCTide;r.'^     These  words  vjrere,  according  to  the  authorities, 

1      ^  a;  sufficient  notice  of  his  character  as  a  peace  officer.     (Boscoe's 

H  I  •    •  M  ;Cr.  Ev.  755;  1  Russ.  on  Crimes,  627;  1  Hale's  Pleas  of  the 

'« *        ;l  Crown,  461;  Maclcalley's  Case,  9  Coke  R,  68  6,  and  69a.) 

;  I , .      .  It  is  provided  by  statute  that. a  peace  officer  may,  without  a 

Ml'  ^warrant,  arrest  a  person  for  a  felony  which  he  has  committed, 

j  j  t  P  though  not  committed  in  his  presence;  and  also  where  a  felony 

has  in  fact  been  committed,  and  the  officer  has  reasonable 
cause  for  believing  the  person  arrested  to  have  committed  it 
(Laws  1851,  p.  226,  Sec  134.)  The  one  hundred  and  thirty- 
seventh  section  of  the  same  statute  provides  that  when  arrest- 
ing a  person  without  a  warrant,  the  officer  must  inform  him  of 
his  authority,  and  the  cause  ^pfjirrest,  except  when  he  is  in  the 
actual  commission  of  a  public  offense,  or  when  .he  is  pursued 
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immediately  after  an  escape.  The  word  escape  we  do  not  un- 
derstand to  be  used  in  the  technical  sense  of  an  escape  from 
custody,  but  rather  in  the  sense  of  flight  from  the  Acene  of  the 
crime  to  avoid  being  arrested  and  brought  to  justice.  Even  a 
private  person  may  arrest  one  who  has  committed  a  felony, 
without  a  warrant  and  without  informing  him  of  the  cause 
thereof,  provided  sudi  arrest  be  made  on  pursuit  immediately 
after  the  commission  of  the  offense.  (Laws  1851,  p.  227,  Sec- 
tions 140,  141.)  It  would  be  strange  indeed  if  conditions, 
stricter  and  more  ceremonial,  were  imposed  on  peace  officers 
in  such  cases  than  upon  private  persons.  What  is  meant  by 
pursuit  inunediately  after  an  escape  or  immediately  after  the 
commission  of  the  offense  ?  Immediate  pursuit  is  substantially 
the  same  as  fresh  pursuit,  so  frequently  used  in  common  law 
phrase  in  criminal  cases.  The  phrase  ^'  when  he  is  pursued 
immediately  after  an  escape,"  is  not  to  be  taken  so  strictly  as 
to  defeat  its  reasonable  operation.  (1  Russ.  on  Crimes,  606, 
607.)  The  interval  which  may  elapse  between  one  event  and 
another  may,  in  a  particular  instance,  be  sufficient  to  destroy 
their  relations  as  immediate  in  time,  while  as  to  two  othe* 
events  the  same  interval  would  not  have  such  effect  For  ex- 
ample, if  one  living  near  the  Post  Office  should  call  there  for 
a  letter  and  there  remain  an  hour  before  his  return  to  his  oym 
plaoe^  it  could  not  be  said  he  returned  immediately;  but  if  fa% 
should  visit  a  foreign  country,  and  there  remain  only  for  a  fe^^ 
days  and  thence  depart  on  his  return  homeward,  it  might 
with  propriety  be  said  his  return  was  immediate.  Thus  it  is 
seen  that  immediate  is  a  word  of  relation,  and  as  a  measure  of 
time  is  itself  governed,  in  degree  by  the  events  and  circum- 
stances to  which  it  stands  in  a  qualifying  connection.      • 

The  conclusion  to  whidi  we  come  upon  the  questions  coh- 
flidered  are: 

1st.  That  the  crime  of  robbery  was  committed  by  the  defend- 
ant and  otben,  and  that  the  deceased  and  the  constable  with 
him  were  in  the  immediate  or  fresh  pursuit  of  the  robbers,  for 
the  purpose  of  apprehending  them  for  the  felony  they  had  per- 
petrated, when  the  homicide  was.  eommitted. 
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2d.  That  the  defendant  and  his  companionfi  in  the  crime  of 
robbery  were  aware  at  the  time  of  the  cause  for  which  they  were 
pursued,  and  had  in  l^al  contemplation  notice  of  the  character 
of  their  pursuers. 

3d.  That  the  testimony,  taken  as  true,  establkhed  the  fact 
that  the  defendant  as  a  conspirator  with  others  to  commit  the 
crime  of  robbery,  and  to  resist  apprehension  therefor  even  to 
the  taking  of  life,  was  concerned  in  the  unlawful  killing  of  the 
deceased,  Joseph  M.  Staples,  while  in  the  discharge  of  his  duty 
as  a  peace  oflScer  in  the  County  of  El  Dorado,  and  that  the  cir- 
cumstances of  the  homicide  showed  that  the  act  was  done  with 
an  abandoned  and  malignant  heart 

II.  The  defendant  complains  that  the  charge  of  the  Court 
to  the  jury  was  erroneous  in  several  important  particulars,  hy 
which  his  cause  was  or  may  have  been  prejudiced.  If  this  be 
so,  the  judgment  should  be  reversed,  notwithstanding  the  evi- 
dence, under  proper  instructions^  might  be  deemed  suf- 
ficient to  support  a  verdict  of  guilty  of  murder  in  the  first 


(1.)  In  defining  murder  in  the  first  degree  the  Court 
charged  the  jury  that  '^  all  murder  which  shall  be  perpe- 
trated by  means  of  any  poison,  or'  lying  in  wait,  torture,  oi 
any  other  kind  of  wilful,  deliberate  or  premeditated  killing 
or  whi(^  shall  be  conunitted  in  the  perpetration  or  attempt 
to  perpetrate  any  arson,  rape,  robbery  or  burglary,  is  mur 
der  of  the  first  degree.  All  other  kinds  of  murder  shall  be 
deemed  murder  of  the  second  degree.''  This  charge  is  sub 
stantially  in  the  language  of  the  statute,  except  that  ih 
words  "wilful,  deliberate  and  premeditated"  arft  disjoined 
by  the  word  "  or,"  instead  of  being  conjoined  by  the  conjune 
tion  "and,"  as  in  the  statute.  The  effect  of  the  diarge  in 
this  particular  is  that  either  a  wilful,  deliberate  or  premedi- 
tated killing  of  a  human  being  is  murder  in  the  first  d^ree. 
TheM  adjectives  are  severally  expressive  of  the  same  idea. 
An  act  done  wilfully  is  done  designedly  or  of  set  purpose;  an 
act  performed  deliberately  is  performed  with  careful  considera- 
tion or  after  examination  and  reflection;  and  an-  aet  j^rernddi* 
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tated  and  theti  committed  must  be  understood  to  be  pTeeon- 
certed,  intended  or  meditated  beforehand.  In  the  sentence 
referred  to,  the  words  "wilful,,  deliberate  and  premeditated," 
as  connected  with  the  subject  to  which  they  relate,  if  intended 
to  be  conjoined,  may  be  regarded  as  cimiulative,  and  merely 
giving  force  to  the  subject  matter  by  successive  expressions  of 
As  same  idea-  In  1  Wharton  on  Criminal  Law  (Sec.  1,084) 
it  is  said :  "  In  Pennsylvania,  New  Jersey,  Virginia,  Alabama, 
and  Michigan,  the  killing,  to  commit  murder  in  the  first  de- 
gree, must  be  Vwilful,  deliberate  and  premeditated/  The 
(Hnission  of  '  wilful '  in  New  Hampshire,  and  the  addition  of 
'malicious,'  in  Tennessee,  cannot,  it  is  apprehended,  vary  the 
oonstraetion  given  to  tiie  statutes.''  (Dale  v.  The  State,  10 
Yerg.  661;  1  Whart  O.  Law,  Sees.  1,085,  1,114.)  But  the 
word  and  is  not  always  to  be  taken  conjunctively.  It  is  some- 
times, in  a  f  dir  and  rational  oonstruction  of  a  statute,  to  be  read 
aa  if  it  were  or,  and  taken  disjunctively;  and  in  the  statute 
referred  tOy  the  several  words  characterizing  a  particular  homi- 
cide being  used  !&  substantially  the  same  sense^  may  be  read 
disjunctively,  i  (Smith's  Com.  on  Statutes,  732.)  The  sub- 
stance and  effeet  of  the  statute  is  to  be  regarded  and  not  every 
miimportant  matter  of  form  or  circumstance.  QtuB  hcsret  in 
litera  hceret  m  cartiee. 

(2.)  In  the  course  of  the  charge  to  the  jury  the  Court  said: 
''If  several  persons  conspire  together  to  seize  with  force  and 
by  robbery,  treasure  or  properly  belonging  to  another,  and 
escape  with  It,  and  if  necessary,  to  kill  any  person  who  shall 
oppose  them  in  the  execution  of  the  design,  and  death  ensue 
in  the  prosecution  of  the  design,  it  is  murder  in  all  who  are 
present  aiding  and  abetting  in  the  common  design.  The  law 
makes  no  di£Ference  or  diatinction  between  any  of  the  parties 
engaged.  All  engaged  in  such  an  outrage  are  aware  that  their 
acts  are  unlawful,  and  that  murder  may  result  from  such  resis- 
tance, and  all  alike  must  suffer  the  consequences." 

It  is  objected  on  behalf  of  the  defendant  that  characterizing 
the  commission  el  the  acts  stated  by  the  Court  in  the  form  of 
a  postulate  ask  oiUrage  was  ealdulated  to  prejudice  the  cause 
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of  the  defendant;  but  it  is  diflBcult  to  aee  wherein,  for  cer 
tAinly  to  denominate  the  crime  of  robbery  an  outrage  is  a  mil< 
designation,  which  in  no  seose  oould  do  the  defendant  ai 
injury. 

(3.)  After  the  Court  had  diarged  the  jury  respecting  thi 
law  of  homicide  generally,  and  after  having  especially  dis 
tinguished  between  the  different  degrees  of  crime  in  caaee  o 
crimiual  homicide,  the  Court  instructed  the  jury  as  follows 
** Gentlemen  of  the  jury:  Under  this  indictment  you  have  th* 
power  to  find  the  defendant  guilty  of  murder  in  the  first  de 
gree,  murder  of  the  second  degree,  or  manslaughter,  or  no 

giiiiiy.^'  ' 

The  defendant's  counsel  objects  to  the  word  power  as  U8e( 
in  the  portion  of  the  charge  here  quoted ;  and  it  is  argued  tha 
the  instruction  that  the  jury  had  the  power  to  find  as  stated 
implied  that  they  might,  or  that  it  was  th^r  province,  to  rende 
a  verdict  of  guilty  of  either  of  the  offenses  specified,  regardles 
of  evidence.  If  such  be  not  the  force  of  the  objeetion  then  i 
is  without  meaning  and  senseless.  The  charge  would  havi 
been  the  same  in  effect  if  the  Court  had  told  Ibe  jury  it  wa 
their  province  to  find  the  defendant  guilty  of  any  one  of  tb( 
offenses  specified,  or  not  guilty. 

(4.)  The  portion  of  the  charge  following  the  passage  las 
quoted,  in  these  words :  '^  The  law,  however,  makes  all  mur 
der  committed  in  the  perpetration  or  attempt  to  perpetrate  rob 
bery,  murder  of  the  first  degree,*'  is  also  objected  to  as  amount 
ing  to  an  instruction  that  the  killing  of  Staples  was  a  murdei 
committed  in  the  perpetration  or  attempt  to  perpetrate  a  rob 
bery,  and  was  for  that  reason  murder  of  the  first  degree. 

This  objection,  in  our  judgment,  is  not  well  taken,  for  th( 
reason  that  the  words  are  not  fairly  susceptible  of  the  con 
struction  given  them  on  the  part  of  the  defendant.  The  las 
guage  of  the  Court  here  used  must  be  understood  as  it  stand: 
related  to  other  portions  of  the  charge,  and  it  is  to  be  presumed 
the  jury  understood  it  as  thus  related. 

IIL  The  defendant  requested  the  Court  to  instruct  the  jtirj 
in  the  f (blowing  words:     **If  the  jury  believe  from  the  »»•• 
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dence  in  the  case  that  the  deceased,  Staples,  presented  himself 
at  the  door  of  the  room  occupied  by  defendant  Pool  and  his 
confederates,  and  presented  a  gun  at  them  and  demanded  that 
they  surrender  to  him,  but  did  not  inform  them  of  his  official 
position  or  authority  to  arrest  them,  or  the  cause  of  their 
arrest,  and  at  the  time  the  gun  was  pointed  at  them  they  bad 
offered  no  violence  to  him,  and  they  were  ignorant  of  his 
official  character,  and  that  the  killing  took  place  immediately 
after  the  gun  was  presented  to  them  first  and  while  it  was 
levelled  upon  them,  then  die  killing  was  no  murder."  The 
Court  refused  to  so  instruct  the  jury,  and  the  defendant 
excepted. 

The  questions  of  law  involved  in  the  language  of  the  re- 
quested instruction  have  been  quite  fully  considered  already. 
To  have  charged  that  the  killing  was  no  murder,  provided  the 
facts  were  as  hypothetically  stated,  would  have  ignored  the 
existence  of  other  facts  and  conditions  (concerning  which  there 
was  evidence  before  the  jtiry),  which,  in  some  degree  at  least, 
were  of  the  elementary  conditions  giving  character  to  the  acts 
'  and  intentions  of  the  defendant  and  his  confederates,  and  upon 
which,  to  feome  extent,  depended  the  criminal  quality  of  the 
acts  which  were  the  immediate  cause  of  the  homicide.  The 
requested  instruction  proceeds  upon  the  hypothesis  that  the 
facts  stated  were  the  only  material  facts  affecting  the  question 
of  murder  in  the  case,  and  because  of  this,  if  for  no  other 
reason,  the  request  was  properly  refused.  There  was  testi- 
mony in  the  case  of  other  material  matters,  which,  if  true,  and 
taken  into  consideration  by  the  jury,  might  very  properly  have 
had  their  influence  in  determining  the  jury  as  to  their  con- 
clusions respecting  the  character  of  the  homicide,  and  whether 
the  defendant  was  guilty  of  murder  or  otherwise,  or  not  guilty 
of  any  crime  at  all. 

We  have  carefully  considered  every  point  on  which  the 
defendant  has  relied  for  a  reversal  of  the  judgment,  with  a 
solemn  sense  of  our  duty  in  a  case  on  the  determination  of 
which  the  life  of  a  fellow  creature  depends,  and  the  conelu 
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flion  to  which  we  have  <ioine  ia  that  the  judgment  should  be 
affirmed. 

The  judgment  is  therefore  affirmed,  and  the  District  Coun 
is  directed  to  appoint  a  day  for  carrying  the  judgment  pro- 
n<>unced  in  that  Court,  and  now  affirmed,  into  execution. 

Mr.  Chief  Justice  Sandessok  expressed  no  opinion* 

By  the  Court,  Sawybb,  J.,  on  petition  for  rehearing. 

In  the  petition  for  rehearing,  the  counsel  for  appellant 
strenuously  argues,  that  the  substitution  of  the  word  "or," 
in  the  place  of  "and,"  in  the  phrase  "wilful,  deliberate  and 
premeditated  killing,"  constituting  a  part  of  the  statutory 
definition  of  murder  in  the  first  degree,  is  a  fatal  ^rror.  He 
insists  that  the  three  words,  "wilful,  deliberate  and  premedi- 
tated "  are  not  synonymous  in  meaning,  and  that  the  definition 
of  murder  in  the  first  degree  submitted  to  the  jury  was  essen- 
tially, and  materially  different  from  that  contained  in  the 
statute.  It  needs  no  argument  to  show  that  these  several* 
words,  abstractly,  and  separately  considered,  are  not  synony- 
mous. But  we  are  not  to  consider  them  separately,  or 
abstractly.  They  are  to  be  considered  in  connection  with 
the  context.  In  discussing  the  question,  a  murder  must  be 
assumed  to  have  been  proved,  and  this  fact  must  be  consid- 
ered as  one  of  the  conditions  of  the  problem.  For,  unless 
there  is  a  murder,  no  question  can  arise  as  to  the  d^ee  of 
the  murder,  and  the  instruction  bears  upon  the  question  of 
the  degree  only.  The  offense  being  murder  the  question  is, 
not  what  does  the  word  "wilful,"  or  "deliberate,"  or  "pre- 
meditated," mean,  but  what  do  the  words  "wilful  killing," 
"deliberate  killing,"  " premediated  killing,"  standing  in,  rela- 
tion to  tlie  offense  of  murder,  signify t  Can  there  be  a  "wil- 
ful killing,"  a  "  deliberate  killing,"  or  a  "  premeditated  kill- 
ing," without  such  killing  embracing  essentially  the  legal  idea 
^.xpressed  by  each  of  the  other  phrases  t  To  determine  this 
question  it  will  be  necessary  to  ascertain  the  legal  signification 
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f  these  several  phrases,  and  upon  an  examination  and  analy- 
is  of  the  authorities  upon  the  question  as  to  the  degree  of 
Qurder,  the  result,  we  apprehend,  will  be  found  to  be,  that 
here  is  a  "  wilful  killing,'*  within  the  meaning  of  the  statute,  SI 

t'herever  there  is  simply  a  specific  intent,  a  design  or  purpose  pF 

brmed  to  take  life;  that  there  is  a  "  deliberate  killing,"  where- 
iver  such  intent  or  purpose  is  formed  upon  deliberation,  or 
onsideration,  and  the  deliberation  or  consideration  need  not 
»  for  any  particular  period  of  time ;  a  moment  is  as  eflFectual 
IS  an  hour  or  a  day;  and  there  is  a  "premeditated  killing'* 
wherever  the  deliberation  or  consideration  precedes  the  pur- 
)ose  formed,  and  —  as  before  stated  with  respect  to  delibera- 
ion  —  it  need  not  precede  the  purpose  formed  for  any  particu- 
ar  period  of  time.  In  a  late  case  in  Tennessee  (as  quoted  in 
[  Whar.  Crim.  Law,  Sec  1,114,)  the  Court  say:  "It  is  true 
he  Act  says  the  killing  must  be  wilful,  deliberate  and  pre- 
Qcditated.  But  every  intentional  act  is  of  course  a  wilful  one, 
Lnd  deliberation  and  premeditation  simply  mean  that  the  act 
vas  done  with  reflection  and  conceived  beforehand.  No  spe- 
cific length  of  time  is  required  for  such  deliberation,"  Com- 
pare these  well  established  legal  definitions  of  the  several 
phrases  in  question,  and  see  if  each  does  not  necessarily  imply 
ill  of  the  others?  As  to  the  phrase,  "wilful  killing,"  there 
seems  to  be  no  room  for  doubt.  How  is  it  possible  for  the 
nind  to  perform  the  operation  of  willing — of  determining  to 
lo  an  act  —  of  forming  a  purpose,  without  a  preconsideration 
)f  the  question  t  If  A.  determines  to  go  to  San  Francisco,  he 
fiiust  necessarily  have  thought  upon  the  subject,  considered 
the  question,  before  he  determined  to  go.  And  there  would 
seem  to  be  as  little  doubt,  as  to  the  other  two  phrases.  A 
man  may  deliberate  or  meditate  upon  the  subject  of  killing,  and 
stop  short  of  willing,  or  forming  a  purpose  to  kill.  If  he  does 
stop  upon  the  deliberation  or  meditation,  without  forming  a 
purpose,  he  certainly  will  not  kill,  at  least  under  such  circum- 
stances as  will  constitute  the  crime  of  murder.  It  seems  as 
impossible  to  perpetrate  a  "  deliberate  hilling/'  or  a  "  premed- 
itated kUlihg/'  with^t  first  willing  or  forming  the  purpose  to 
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<lo  the  act,  as  to  form  the  purpose  without  a  preconsideration. 
If  there  is  any  appreciahle,  substantial,  material  element  affect- 
ing tiie  degree  of  the  offense  expressed,  or  implied,  by  on(- 
^ll        .    I  of  these  phrases,  that  is  not  necessarily  implied  by  each  of 

.  ij  I      J  the  others,  we  are  unable  'to  discover  it ;  and  this  seems  to  be 

'  I  •        Tl}e  opinion  of  Mr.  Wharton,  the  author  of  a  very  learned  and 

'***''*  *M  carefully   prepared  work  on   American   Criminal   Law.    He 

''!)♦  1  I VI  savs:  "In  Pennsylvania,  New  Jersey,  Virginia,  Alabama,  and 

.  .^.  • »     J    I  Michigan  the  killing,  to  constitute  murder  in  the  first  degree, 

(CJlIt  (  It  I  -  must  be  *  wilful,  deliberate  and  premeditated.'    The  omission 

'  *•  ^  I     *  ^  I  of  wilful '  in  New  Hampshire,  and  the  addition  of  *  malicious ' 

^4%i^>  i  l^^^  in  Tennessee,  cannot,  it  is  apprehended,  vary  the  construction 

•^•M*    ]*  given  to  the  statutes.     (Am.  Crim.  Law.  5th  ed..  Sec.  1,084.) 

MiiH  t  ♦  I*  ^^  ^^^  omission  of  "wilful"  cannot  vary  the  construction,  it 

i|||ili  •  I'l  must  be  because  a  deliberate  or  premeditated  killing  nece*;- 

^••<l  •  •  *  '  sarily  implies  a  wilful  killing,  and  if  the  word  "  wilful"  —  the 

most  comprehensive  term,  if  there  is  any  difference — can  be 
f V  ' '     *  omitted  without  varying  the  construction,  certainly,  either  of 

the  others  can  be  dispensed  with.     Such  being  the  case  it  is 
not  material  whether  the  word  "  or,"  or  "  and,"  be  used.    The 
•gij  j  J  .  '  word  "  malicious  "  evidently  could  not  vary  the  construction, 

til  I '  for  the  killing  must  be  malicious  to  constitute  murder  in  either 

I  '  ^  degree.     We  may  add,  that  the  passage  quoted  may  be  re- 

If  • '       •  garded  as  expressing  the  matured  opinion  of  the  author,  for  it 

1$  also  found  in  the  earlier  editions  of  his  work  on  Criminal 
Ml  \  Law.    Thus,  after  this  work  has  been  for  several  years  before 

» J  t  tiie  public  and  subjected  to  the  criticisms  of  Courts  and  the 

J  J I  legal  profession,  it  is  still  retained  in  the  fifth  and  last  edition. 

I  J    I  The  language  in  the  statutes  of  Virginia  is  the  same  as  in  our 

own.     Yet,  in  Jones'  Case,  1  Leigh,  654,  Mr.  Justice  Daniel, 
1 1  who  delivered  the  opinion  of  the  Court,  in  his  frequent  repe- 

titions of  the  clause  in  question,  uses  the  words  "or,"  and 
"  and,"  indiscriminately.  The  exact  point  was  not  under  con- 
sideration as  to  the  effect  of  the  use  of  these  different  words, 
and  of  course  the  case  is  not  authority  upon  the  point  now 
before  us.  But  it  shows,  at  least,  that  it  did  not  occur  to  the 
I  I  learned  judge  at  the  time^  that  the  two  phraaes  did  not  fub- 
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mtially  express  the  same  legal  idea.  Mr.  Chief  Justice 
omblower  —  as  quoted  in  Wharton's  Law  of  Homicide,  382 
-commenting  upon  the  statutory  provision  in  New  Jersey  — 
bich  is  the  same  as  ours  —  says:  "Again,  the  premeditation 

intent  to  kill  need  not  be  for  a  day,  or  an  hour,  or  even  for 
minute.  For  if  the  jury  believe  there  was  a  design,  a  deter- 
ination  to  kill,  distinctly  formed  in  the  mind  at  any  moment 
fore,  or  at  the  time  the  pistol  was  fired  or  the  blow  was 
ruck,  it  was  a  wilful,  deliberate  and  premeditated  killing, 
id  therefore  murder  in  the  first  degree."  Now,  here  it.  is 
id,  substantially,  that  "  a  design,  a  determination  to  kill,  dis- 
ictly  formed  in  the  mind,"  followed  by  the  act  of  killing, 
Qbraces  all  the  elements  required  by  the  statute  to  constitute 
nrder  in  the  first  degree.  It  is  scarcely  within  the  range  of 
)8sibility  that  the  inadvertent  use  of  the  word*  *•'  or,"  instead 

"and,"  in  the  charge  of  the  Court  — whether  upon  a  criti- 
il  analysis  it  shall  be  found  to  express  precisely  the  same 
lea  or  not — could  have  had  the  slightest  influence  upon  the 
jrdict 

Upon  the  case  disclosed  by  the  record,  there  cannot  be  a 
ladow  of  doubt  that  the  prisoner  was  in  fact  guilty  of  mur- 
3r  in  the  first  degree.  Nevertheless,  if  it  had  appeared  that 
ly  error  had  been  committed,  which  rendered  it  even  in  a 
•mote  degree  probable,  that  the  verdict  could  have  been  in 
ly  way  aiBFected  by  it  unfavorably  to  the  defendant,  we  should 
jel  it  our  duty  to  reverse  the  judgment.  We  cannot  per- 
dve  that  there  is  any  substantial  material  difference  in  the 
gal  eonstruction  to  be  given  to  the  phrase  contained  in  the 
large,  and  that  embraced  in  the  statute,  or  that  any  iiijury 
mid  have  resulted  to  defendant.  We  see  no  other  point  in 
le  petition  that  requires  further  discussion. 

Behearing  denied. 

Mr.  Chief  Justice  Sandebson  expressed  no  opinion. 
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BENJAMIN  DORE,  and  OWEN  HANNIGAN,  Iktbbvb 
NOB  V.  JOSEPH  SELLERS,  E.  L.  GOLDSTEIN,  aki 
ADOLPH  ZURN. 

\«nRff  OF  CoNTRACTOB  ON  BuiLDiiKK — The  statote  flT««  one  who  has  m 
tered  Into  a  contract  in  writing  to  construct  a  building  a  lien  on  the  sam 
as  security  for  the  payment  of  the  money  becoming  due  to  him  according  t 
the  terms  of  the  contract,  but  this  lien  cannot  be  enforced  for  an  amoan 
exceeding  the  snm  to  become  due  the  eontractor. 

OONTRACTOB    HAS     NO    LlEN     BXCEPT    FOB    MONKT    TO    BICOlCn    DUB. If    B    COB 

tractor  engages  to  construct  a  building  in  consideration  —  in  whole  or  t 
part  —  of  a  debt  then  doe  from  him  to  the  employer,  or  of  a  sum  paid  bli 
by  the  employer  upon  the  ezecntlon  of  the  contract,  that  portion  of  the  eoi 
tract  price  represented  by  the  debt  or  the  advance  payment  cannot  become  i 
lien  upon  the  building. 

LnN  or  BupLOTis  or  Contbactob. —  The  employes  of  the  contractor  hare  n 
lien  on  the  buUding  as  principals,  and  cannot  acqulz^  a  lien  on  ^e  bulk 
ing  independent  of  the  one  existing  on  the  original  contract,  which  the 
may  enforce  to  the  amount  due  them,  so  that  the  same  does  not  exceed  th 
sum  for  which  the  contractor  has  a  lien. 

LiBN  or  BmplotAb  or  8uB-C0NTBACT(tt.— If  the  contractor  has  paid  tli 
sub-contractor  according  to  the  terms  of  his  contract  with  him,  and  hi 
not  made  premature  payment,  the  employes  of  the  sub-contractor  are  nc 
entitled  to  demand  anything  from  the  contractor  or  employer. 

-The  employes  of  the  sub-contractor  cannot  intercept  any  money  dv 
from  the  employer  to  the  contractor,  nor  can  they  enforce  the  lien  of  tti 
contractor  for  any  of  the  same,  beyond  what  Is  due  from  the  contractor  t 
the  sub-contractor  at  the  time. 


!.  ' 


Appeal  from  the  District  Court,  Twelfth  Judicial  Distrid 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J.  McM.  Shatter,  for  Appellants. 

The  question  presented  is  simply  this:  Can  the  materia 
man  and  laborer  go  upon  the  house,  superstructure,  etc 
directly,  to  the  extent  of  the  contract  price  due,  or  are  the; 
subject  to  all  the  conditions .  which  may  be  created  by  th 
account  between  the  contractor  and  his  sub-oontractor  t 

The  eighteenth  section  of  the  Mechanics'  Lien  Act  proTide 
that  the  procurement  of  lumber  to  be  used  in  erecting  build 
ings  with  the  intent  to  apply  the  same  to  other  purposes,  is  ai 
offense  punishable  as  a  crime.     The  fraud  consists  in  inducini 
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me  to  part  with  hh  property  upon  the  faith  that  it  will  be 
Dcorporated  into  a  permanent  and  valuable  form  of  real  estate^ 
v'hich  the  builder  can  resort  to  aa  a  reasonably  certain  source 
►f  payment* 

Section  four  maJkes  the  lien  of  the  material  man.  operative 
rom  the  time  the  materials  were  furnished.  At  this  time  no 
eork  would  have  been  done,  no  payments  made  nor  due.  The 
ien  depends  upon  the  fact  that  the  lumber  is  furnished  alone^ 
md  not  upon  the  state  of  the  accounts  between  the  several  par- 
ies. If  it  be  conceded  that  the  lien  will  be  defeated  by  the 
ion-application  of  the  lumber  for  the  purpose  designed,  still 
his  case  shows  the  lumber  was  so  applied. 

This  intention  of  making  the  security  of  the  material  maa 
Jbsolute,  is  further  shown  by  section  sixteen.  The  lumber  fur- 
lished  is  not  attachable  aa  the  property  of  either  the  contractor 
>r  sub-contractor.  It  is  regarded  as  a  trust  to  be  executed 
racily  according  to  its  terms,  and  for  the  benefit  of  the  material 
uan. 

1^0  distinction  is  taken  between  the  case  of  lumber  furnished 
0  a  contractor  and  that  furnished  to  a  sub-contractor.  AU 
umber  f umidhed  for  the  building  is  protected  from  attachment 
^r  execution  against  its  '^  purchaser." 

If  the  sub-contractor  should  have  a  recovery  against  him 
n  favor  of  the  contractor  for  breach  of  the  building  contract^ 
umber  furnished  for  the  building  would  be  protected  from  an 
ixecution  thereon.  Why,  then,  should  the  vendor  who  sold  this 
umber  charged  with  the  trust  be  deprived  of  his  pay  and  hit 
ien,  which  is  co-extensive  with  this  trusty  by  the  simple  breaoh 
)f  the  sub-contractor^s  contract  f 

Section  thirteen  secures  the  rule  of  superiority  and  priority 
0  us,  as  against  both  Giblin  and  Zum  &  Hannigan,  and  pro- 
'ides  for  the  marshalling  and  application  of  the  contract  price^ 
irst  to  us,  second  to  the  sub-contractor,  and  third  to  the  orig- 
nal  contractor.  The  intention  of  observing  this  order  is 
nvolved  in  section  twenty-five.  The  limitation  of  time  to 
nake  claim  is  thirty  days  as  to  these  '^  primary ''  dairns,  while 


a 


I 


m  fi  i  M  K 


si!'-: 


.H» 


'a  I 

i  I  4 


1,1  ' 


!i| 


J   i 


590 


D<)RK  i7.  Sri  I  irt8> 


[bup.  Ci 


Ancttmeiit  for  &espoiid«nt 


to  those  last  in  order  of  payment  sixty  days  is  allowed  to  ini 
tiate  proceedings  to  enforce  the  remedies  of  the  statute. 

The  foregoing  ideas  we  think  are  sustained  fully  by  Cahoot 
V.  Levy,  6  Cal.  295;  Sovle  &  Page  v.  Dawes,  7  CaL  574;  Mc 
Greary  v.  Osborne,  9  Cal.  119 ;  Crowell  v.  Gilmore,  13  Cal.  56 
S.  C.  18  Cal.  370;  McAlpine  v.  Dimcan,  16  CaL  126;  Bowei 
V.  Auhrey,  22  Cal.  566. 

E.  B.  Mastick,  for  Eespondent 

The  sub-contractor  is  entitled  to  recover  only  upon  perforn 
ance  of  sub-contract  All  persons  claiming  through  a  sub-coi 
tractor  can  only  claim  that  to  which  he  would  be  entitled.  Th 
material  man  in  this  case  derives  his  rights  through  the  sul 
contractor;  the  power  of  the  sub-contractor  is  limited  to  th 
terms  of  his  contract;  he  can  confer  no  greater  power  than  tha 
which  he  has.  The  material  man  may  come  between  the  sul 
contractor  and  the  contractor,  and  intercept  that  to  which  th 
sub-contractor  would  be  entitled;  but  how  or  by  what  rigl 
oould  he  get  more  ? 

The  question  as  put  in  appellant's  brief,  I  think  is  not  th 
question  in  this  case.  Has  the  material  man  who  supplie 
material  to  a  sub-contractor,  a  lien  On  the  house,  etc,  for  th 
anaterial  thus  furnished,  in  case  the  sub-contractor  fails  to  pei 
form  his  contract,  dnd  has,  up  to  the  time  of  the  notice  to  th 
owner,  been  paid  all  that  was  due  of  the  money  earned  unde 
his  contract,  and  when  all  the  money  which  is  to  become  du 
under  the  original  contract  remains  to  be  earned  t 

The  appellant  says  that  '^  the  material  man  is  entitled  to 
lien,  etc.,  and  the  only  limitation  to  the  right  is,  that  the  owne 
of  the  realty  shall  not  pay  more,  etc.,  than  what  he  agreed  t 
pay,''  Also:  "The  limitation  of  this  right  as  against  ti 
defendants  is,  that  they  shall  not  be  made  to  pay  more  thaj 
they  have  agreed.*' 

Again :  "  The  lien  to  be  pursued  is  measured  by  the  '  origina 
contract,'  for  the.  reason,  as  we  have  seen,  that  Sellers  and  Gold 
Btein  ought  not  to  be  charged  beyond  their  contract'' 
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Wow,  "all  that  was  due"  has  been  paid;  all  that  was  tc 
become  due  "remained  to  be  earned."  There  was  no  money 
due  at  the  time  of  the  notice.  "  All  that  was  then  due,'^  that 
is,  had  been  earned,  had  been  paid  to  Zum  and  Hannigan,  and 
that  which  was  to  become  due,  "  remained  to  be  earned."  It 
was  afterwards  earned  by  Giblin,  and  earning  it,  he  was  enti- 
tled to  it.  Neither  the  material  nor  labor  of  the  appellants 
earned  it,  but  the  material  and  labor  of  Giblin  did. 

If,  theuj  the  liability  of  the  owner  is  bounded  by  the  amount 
named  in  the  contract  as  the  price,  how  are  the  appellants  tc 
recover?  (Bowen  v.  Aubrey,  22  Cal.  566.)  If  any  other  rule 
was  to  prevail,  then  the  owner  would  be  liable  for  all  materials 
and  labor,  regardless  of  the  oontract  price. 

By  the  Court,  Rhodes,  J, 

This  action  is  brought  under  the  Mechanics*  Lien  Act  of 
1862.  Sellers  and  Goldstein,  being  the  owners  of  a  certain 
lot  in  San  Francisco,  contracted  in  writing  with  Giblin  for  the 
construction  of  two  houses  for  a  price  named,  payable  in  instal- 
ments. Giblin  contracted  in  writing  with  Zum  and  Hannigai^ 
to  do  the  carpenter  work  on  the  buildings  and  furnish  the 
materials  for  the  work.  On  the  12th  of  January,  1863,  the 
sub-contractors  gave  notice  to  the  contractor  and  the  architect, 
that  they  could  not  complete  their  contract,  and  they  then 
abandoned  the  work.  The  contractor,  up  to  that  time,  had 
paid  to  the  sub-contractors  all  that  was  due  them  for  work 
done  and  materials  furnished  by  them,  and  it  is  noit  alleged 
and  does  not  appear  that  a  further  sum  was  to  become  due  to 
them,  for  work  done  or  materials  furnished  before  that  time. 
On  the  loth  of  January,  1863,  the  plaintiff  served  upon  the 
owners  of  the  premises  and  the  contractor,  a  notice  of  his 
claim  as  a  material  man,  for  lumber,  etc.,  furnished  to  the  sub- 
contractors for  the  erection  of  the  houses,  the  bill  for  which, 
was  on  the  13th  of  January,  1863,  certified  by  the  sub-con- 
traclor  to  be  correcjt.  Upon  the  sub-contractors  abandoning 
their  contract,  the  contractor  (Giblin)  proceeded  to  complete 
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the  buildings,  including  that  portion  of  the  work  uncompleted 
under  the  sub-contract;  and  at  the  time  they  abandoned  their 
contract  five  thousand  eight  hundred  and  sixty  dollars,  as 
appears  by  the  stipulation  of  the  parties,  "remained  to  be 
earned  and  paid  upon  the  original  contract  as  between  the 
;  5iUl*'  ■      '•  original  parties  (said  Giblin,  Goldstein  and  Sellers,)  in  two 

;.^ii .  f  M  :j|  '        instalments  —  one  of  fifteen  hundred  dollars,  and  the  last  of 

four  thousand  three  hundred  and  sixty  dollars  —  to  be  paid  on 

completion  of  the  job.     Fully  completed  March  20,  1863." 

The  plaintiff  sued  to  enforce  his  lien  upon  the  lot  as  a  material 

]y     t  i>  f  man,  and  he  makes  as  defendants  the  owners  of  the  lot  and 

y  _    ^ '  the  sub-contractors. 

:^    I       J  ;•  i  The  intervenor^s  position  is  similar  in  all  respects  to  that  of 

Hiiii    i     iH  the  plaintiff.     The  defendants  had  judgment  in  the  Court 

II HIM 'I  ;  «|;  J  below. 

\^H\  ,  iiiP  The  appellants  state  the  question  involved  in  the  case  as 

follows :   "  Can  the  material   man  and  laborer  go  upon  the 
„l^  ia,    i;|H  house,  superstructure,  etc,  directly  to  the  extent  of  the  con- 

ll  tract  price  due,  or  are  Aey  subject  to  all  the  conditions  which 

"^j  j^  J  I  U  may  be  created  by  the  account  between  the  contractor  and 

•"*    J  ^  ,     '  ••  his  sub-contractor  ?  "  and  in  solving  this  question  they  lay  down 

^Jlj  ^  !  I  "t !»  the  proposition  that,  under  the  Mechanics*  Lien  Law,  tiie  ma- 

terial man  and  laborer  are  entitled  to  a  lien  upon  the  premises, 
as  principals,  subject  to  the  limitation  only,  that  the  amount 
of  such  lien  shall  not  exceed  the  price  agreed  to  be  paid  by  the 
i  owner  of  the  real  estate  to  the  original  contractor  for  the  whole 

work.     If  this  proposition  can  be  maintained,  the  question 
must  be  answered  in  the  affirmative. 
t  '    ^  '  The   securing   of   liens    to   certain   classes   of   contractors, 

j  ;    I  •  mechanics  and  material  men,  for  the  value  of  the  labor  and 

>  j  materials  furnished  by  them  in  the  construction  or  repair  of 

buildings  and  certain  other  structures,  has  been  a  favorite  sub- 
ject of  legislation  in  this  State,  and  remedies  have  been  afforded 
to  them,  differing  in  material  respects  from  those  granted  to 
other  classes  performing  apparently  equally  meritorious  ser- 
vices. The  Act  of  3862,  which  went  to  a  greater  extent  in 
giving  liens  where  none  had  been  directly  contracted  for  by 
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the  parties,  superseded  all  formur  statutes  on  that  subject.  It 
is  provided  bj  section  one  that  original  contractors  shall  have 
a  lien  to  the  extent  of  the  original  contract  price,  and  that 
such  contract  shall  operate  as  a  lien  in  favor  of  the  sub-con- 
tractors, laborers  and  material  men ;  and  it  is  declared  in  sec- 
tion three,  that  the  lien  created  by  such  contract  "shall  be 
and  inure  primarily  to  the  benefit  of  all  persons  who,  as 
employes  of  the  original  contractor,  or  [of]  his  assigns,  shall 
perform  work  and  labor,  or  furnish  material  for  the  construc- 
tion or  repair  of  such  building,*'  etc;  and  that  "after  the 
payment  of  such  material  men,  workmosi  and  laborers,  such 
lien  shall  inure  to  the  benefit  of  the  original  contractor  or  his 
assigns."  Sections  one,  three,  and  seventeen,  are  the  only 
ones  in  the  Act  that  declare  the  liens  that  the  several  classes 
of  persons  may  acquire  under  a  contract  for  the  construction 
of  a  building,  the  other  sections  having  relation  to  that  gen- 
eral subject,  prescribe  the  manner  of  acquiring,  enforcing  and 
satisfying  such  liens. 

The  statute  grants  to  the  contractor  who  has  entered  into  a 
contract  in  writing  to  construct  a  house,  a  lien  upon  the  house 
while  it  is  being  constructed,  and  for  a  limited  time  after  its 
completion,  as  security  for  the  payment  of  the  money  becom- 
ing due  to  him,  according  to  the  terms  of  the  contract. 
Although  the  language  of  section  one  is  that  he  shall  have  a 
lien  "to  the  extent  of  the  original  contract  price,''  it  could 
not  have  been  the  intent  of  the  Legislature,  and  it  certainly 
was  not  within  their  power  to  give  a  lien  for  an  amount 
exceeding  the  sum  to  become  due  to  the  contractor.  For  if 
the  contractor  engages  to  construct  the  house  in  considera- 
tion, in  whole  or  in  part,  of  a  debt  then  due  from  him  to  his 
employe,  or  of  a  sum  of  money  paid  to  him  by  the  employer 
upon  the  execution  of  the  contract,  that  portion  of  the  orig- 
inal contract  price  represented  by  the  debt  or  the  advance 
payment,  could  not  become  a  lien  upon  the  house.  The 
amount  of  the  contract  price  whidi  is  to  be  paid  to  the  con- 
tractor becomes  a  lien  upon  the  house  as  the  same  falls  due 
according  to  the  terms  of  the  ototraot,  and  it  is  this  lien  that 

Vol.  XXni. —  88 


» 


5H 


DoRE  V.  Sei^lebs. 


[Sup.  Ct. 


I 


•♦ 


•HI*'  •  \i 

,11 • 

My, 

Utt 


I 


Ml  I 
Ml 


i 


lilt  Ml 


::!ll 


<  i 
•  it 


r" 

4f  I   • 

•  »  I 


Opinion  of  the  Court 


the  statute  declares  shall  inure  primarily  to  the  benefit  of  the 
employes  of  the  contractor.  No  lien  is  provided  for  them  by 
the  statute  other  than  such  as  arises  under  and  flows  from  the 
original  contract,  and  no  other  or  greater  lien  could  by  legal 
possibility  inure  to  their  benefit,  without  subjecting  the 
employer  to  a  contract  that  he  never  made.  The  law  does 
not  create  one  lien  for  the  benefit  of  the  contractor  and 
another  for  the  benefit  of  his  employes,  but  the  lien  arises, 
as  the  contract  is  performed  according  to  its  terms,  for  the 
benefit  of  both  contractor  and  employes;  and  the  law  in 
enforcing  the  lien  and  distributing  the  sum  realized,  prefers 
the  employes  to  the  contractor — in  other  words,  the  law  per- 
mits the  employes  to  intercept  a  portion  or  all  of  the  sum 
that  wj^s  agreed  to  be  paid  to  the  contractor.  They  have 
this  right,  not  for  the  reason  tliat  the  employer's  property 
has  been  benefited  by  the  labor  or  materials  furnished  by  the 
employes,  but  because  they  have  furnished  the  labor  or  mate- 
rials for  the  contractor,  to  whom  the  law  has  granted  a  lien, 
for  the  amount  which  became  due  to  him  imder  the  contract, 
in  consequence  of  their  labor  and  materials.  It  therefore 
necessarily  follows  that  the  employes  cannot  acquire  a  lien 
upon  the  house  independent  of  the  original  contract,  and  that 
they  are  not  entitled  to  a  lien  as  principals,  though  entitled  to 
be  first  paid  out  of  the  moneys  becoming  due  under  the  con- 
tract, and  which  have  been  earned  by  the  application  of  theii 
labor  or  materials, 

Are  the  employes  of  the  sub-contractor  subject  to  all  the 
conditions  that  may  be  created  by  the  account  between  the 
contractor  and  sub-contractor?  If  the  account  is  consistent 
with  the  terms  of  the  contract  entered  into  between  the  con- 
tractor and  the  sub-oontractor,  and  payment  has  not  been 
prematurely  made,  there  can  be  no  doubt  that  the  employes 
of  the  sub-contractor  are  not  entitled  to  demand  from  the  con- 
tractor or  employer  an  amount  exceeding  the  sum  then  due 
the  sub-contractor,  according  to  his  agreement  with  the  con- 
tractor. (See  Bowen  v*  Avhrey,  22  Cal.  666,  and  cases  cited.) 
The  contrary  doctrine  cfoinot  be  true,  unless  it  can  be  demon* 
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strated  that  a  party  who  has  fully  complied  with  the  terms  of 
his  agreement  can  be  held  responsible  for  an  amount  exceed- 
ing the  amount  he  agreed  to  pay. 

The  mere  fact  that  a  portion  of  the  work  was  done,  and  the 
materials  furnished  by  the  employfia  of  the  sub-contractor, 
could  not  oititle  him  to  receive,  either  directly,  or  indirectly 
through  payments  to  his  employes  a  greater  sum  than  he 
would  have  been  entitled  to  had  he  personally  performed  all 
the  labor  and  furnished  the  materials,  in  performance  of  the 
sub-contract.  The  action  seems  to  have  been  brought  in  view 
of  that  principle,  for  it  is  alleged  in  the  complaint  that  an 
amount  exceeding  the  plaintiff's  demand  was  then  due  the^ 
sub-contractors,  on  their  contract  with  the  original  contractor, 
who  is  entitled  to  all  the  residue  of  the  original  contract  price, 
that  he  has  not  agreed  to  pay  to  the  sulnjontractors,  and  thc^ 
contractor  is  not  made  a  party  to  the  suit  Under  the  princi- 
ple now  contended  for  by  the  appellants,  if  the  sub-contractors 
had  purchased  of  the  material  man,  on  credit,  a  bill  of  lum-' 
ber,  to  be  used  by  them  in  perf ormanoe  of  their  contract,  and 
had  thereupon  abandoned  the  contract  and  appropriated  the 
lumber  to  other  purposes,  the  original  employer  would  be  held 
liable  for  the  price  of  the  lumber,  and  he,  upon  settlement 
with  the  contractor,  would  me  permitted  to  deduct  that  sum 
from  the  contract  price,  although  the  contractor,  in  perfoi?n- 
ance  of  the  contract,  had  been  obliged  at  his  own  expense  to 
furnish  the  full  amount  of  lumber  required  for  the  building. 
The  statute,  for  the  protection  of  employes,  holds  the  payment 
made  before  it  fell  due,  according  to  the  terms  of  the  contract^ 
void  as  against  the  unsatisfied  claims  of  the  employes;  but  if 
payment  has  been  made  according  to  the  terms  of  the  contract, 
and  before  the  material  man  or  laborer  has  given  notice  of  his^ 
claim  according  to  law,  we  find  no  provision  in  the  statute 
holding  the  employer  or  the  original  contractor  liable  for  the 
payment  of  such  claim,  and  certainly  there  is  no  rule  of  the 
common  law  leading  to  such  a  result.  If  in  such  case  the 
contractor  is  not  indebted  to  the  sub-contractor  he  is  not 
resp<Hisible  for  the  labor  or  material  furnished  to  the  sub- 
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contractor  by  his  employ^;  and  the  employ^  not  being  enti- 
tled to  intercept  it  as  a  portion  of  the  amonnt  due  or  becoming 
due  to  the  contractor,  cannot  have  a  lien  upon  the  house  for 
their  payment  Their  only  remedy  in  such  case  is  against  the 
eub-oontractor;  and  if  they  are  not  willing  to  trust  to  his  per- 
sonal responsibility,  they  must  see  that  his  contract  is  ade- 
quate, as  to  the  price  and  terms,  to  afford  them  sufficient 
security. 
Judgment  affirmed.  » 

Mr.  Justice  Shaptsb,  having  been  of  counsel,  did  not  rit  in 
this  case. 


EGBERT  J.  VANDEWATER  v.  P.  A.  MoRAE,  JOHN  a 
FALL,  WM.  P.  DENCKLA,  aot  M.  FULLER. 

ItTDOMSlfT   ON    NOTB    AND   MOBTOAOS   MOT  A   BAB   «0   ACTIOV   MAXKSV   InPOMB. 

-*-  A  judgment  against  the  maker  of  a  promlsaory  note  aecared  bgr  a  mor^ 
cage  executed  by  him  elmnltaneoosly  with  the  note  for  the  amonnt  due  on 
Che  note,  and  directing  a  tale  of  the  mortgaged  premUea  and  an  application 
of  the  proceedi  on  the  jodgment,  coati»  etc.,  la  not  a  har  to  an  actton 
ogalnit  the  indoreer  of  the  note^  who  indoned  the  aama  at  tha  tlmo  of  Ita 
.  «cecatlon  for  the  aecommodatlon  of  the  maker. 
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Appsal  from  the  District  Oonrt,  Twelfth  JndicisI  Distriety 
City  and  County  of  San  Francisco. 

The  cause  was,  by  the  agreement  of  the  parties,  referred  to 
Alexander  Campbell,  as  sole  referee,  to  try  the  case  and  report 
a  judgment  The  referee  reported  a  judgment  in  favor  of  the 
defendants.  This  report  was,  on  motion  of  the  plaintiff,  set 
aside  and  a  new  trial  granted,  and  the  present  appeal  is  from 
that  order. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Iloge  &  WiUon,  for  Appellants. 

The  case  entirely  turned  upon  the  finding  and  opinion  of  the 
referee,  that  this  action  against  the  defendants  as  indorsers  of 
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the  note  m  question,  was  barred  by  the  proceedingB  and  jndg- 
ment  in  the  foredosuie  snity  eet  oat  in  the  report  of  die  referee. 

By  the  amendment  to  the  two  hundred  and  forty-sixth  aeo- 
tion  of  the  Practice  Axst,  adopted  in  1861,  it  was  provided  that 
there  should  be  but  one  action  for  the  recovery  of  a/ny  debt,  or 
the  enforcement  of  any  right  secured  by  mortgage,  or  lien  upon 
real  estate,  etc.,  which  action  shall  be  in  accordance  with  ths 
provisions  of  this  chapter.  And  in  that  action  the  Court  was 
empowered  by  its  decree  or  judgment  to  direct  a  sale  and  ap* 
plication  of  the  proceeds  to  the  payment  of  the  amount  due, 
and  if  there  should  be  any  deficiency,  the  judgment  should 
then  be  docketed  for  the  balance  against  the  defendant  or  de^ 
fmdants  personally  liable  for  the  debt,  and  an  execution,  as  in 
other  cases. 

It  would  seem  that  the  force  and  intent  of  these  provisions 
are  perfectly  manifest.  No  argument  can  make  them  plainer. 
The  law  is  positive  and  admits  of  no  evasion.  There  shall  bo 
but  a  single  proceeding  for  the  recovery  of  a  debt  when  it  is 
Becured  by  mortgage  upon  real  estate^  etc.,  and  that  shall  be 
against  all  parties  liable  for  that  debt,  and  shall  administer  a^ 
perfect  remedy  as  between  the  parties.  There  is  no  necessity 
for  and  no  right  to  any  other  proceeding  for  the  recovery  of 
that  debt,  or  the  enforcement  of  that  right,  and  thus  the  door, 
is  closed  against  useless  litigation  and  multiplication  of  costs. 

The  plaintiff  seemed  to  understand  the  law  as  we  under- 
stand it,  for  he  commenced  his  original  prooeedings  against 
til  parties  in  conformity  with  the  requirements  of  the  two 
kindred  and  forty-sixth  section.  He  voluntarily  dismisses  his 
suit,  as  against  these  defendants,  and  proceeds  against  the 
others,  and  obtains  his  decree  and  judgment,  and  by  so  doing 
he  lost  his  right  to  proceed  against  ^e  defendants  as  indorsers, 
and  must  look  to  his  decree  and  the  mortgaged  property  for 
his  satisfaction.  If  the  holder  of  a  debt,  secured  by  mor^ge, 
may  do  this,  in  defiance  of  the  express  provisions  of  the  law, 
he  may  sacrifice  the  mortgage  premises,  by  proceedings  with- 
out notice  to  the  other  parties,  to  foreclose  his  mortgage  by  a 
separate  proceedings  and  buy  in  the  property,  at  some  nomi^ 
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nal  sum  far  below  its  value,  and  still  enforee  his  clainis  to  the 
full  amount  against  all  others  liable  to  him,  or  may  drive  them, 
to  expensive  litigajbion^  to  get  the  benefit  of  the  securities.  This 
is  directly  violative  of  the  whole  policy  of  the  law.  At  all 
events,  before  he  should  be  permitted  to  pursue  such  course,  he 
should  at  least  be  oompelled  to  realize  the  benefit  of  his  fore- 
closure proceedings,  before  he  should  be  permitted  to  maintain 
a  separate  suit  against  the  defendants  upon  their  liability  upon 
his  note.  As  this  Court  said  in  the  case  of  McGarvey  v.  EaU, 
23  Cal.  141,  the  defendants  have  a  clear  right  to  set  up  the 
mortgage  as  a  defense,  and  a  right  to  have  the  mortgaged  prem- 
ises applied  in  satisf  actioob  of  the  debt, 

Delos  Lake,  for  Kespondent 

The  obvious  intent  and  objeet  of  this  statute  was  to  avoid 
and  prcve<nt  a  multiplicity  of  actions  against  the  debtor.  It 
.was  made  for  the  b^iefit  of  the  mortgagor  alone. 

In  the  absence  of  statutory  regulations  a  mortgage  creditor 
had  it  in  his  power  to  harass  his  debtor  with  three  actions  at 
one  and  the  samie  time,  i.  e.,  an  action  at  law  to  recover  the 
debt,  an  action  in  equity  to  foreclose  the  mortgage,  and  an 
action  of  qectment. 

Ejectment  to  recover  possession  under  a  mortgage  was  pro- 
hibited by  section  two  hundred  and  sixty  of  the  Practice  Act 
But  until  the  amendment  to  section  two  hundred  and  forty- 
six,  passed  in  1860,  the  mortgage  creditor  coiold  maintain 
separate  actions  to  recover  bis  debt  and  to  foredoee  his  morfer 
gage. 

(The  additional  amendment  of  1861  was  to  correct  a  mere 
verbal  inaccuracy.) 

By  this  section  the  creditor  is  restricted  to  one  action,  as 
against  his  debtor,  who  has  secured  his  debt  or  obligation  by 
mortgage — the  mode  of  proceeding  being  mdnutely  pointed  out 
by  the  statute. 

The  whole  scope  of  the  statute  is  that  a  pitmisaor  who  has 
secured  the  performance  of  his  promise  by  mortgage^  shall  be 
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subjected  to  but  one  action,  which  shall  include  his  promise  and 
his  security.  The  term  "  debt "  or  "  right "  in  the  statute  ob- 
viously has  reference  to  the  obligation  which  the  mortgage  is 
intended  to  secure. 

The  maker  of  the  promissory  note  in  question  executed  the 
mortgage  to  secure  the  performance  of  Us  promise  or  obliga- 
tion, not  to  secure  the  performance  of  the  obligation  of  the  in- 
dorsers,  and  as  against  the  mortgagor  there  can  be  but 
one  action. 

The  obligation  of  an  indorser  is  wholly  different  from  that 
of  the  maker.  He  is  not  jointly  liable  with  the  maker,  and  but 
for  section  fifteen  of  the  Practice  Act,  could  not  be  joined  in 
the  same  action.  His  agreement  is,  that  in  case  the  maker  does 
not  perform  his  promise,  he,  the  indorser,  will  pay  the  sum 
which  the  maker  has  promised  to  pay. 

The  action  against  the  indorser  is  not  on  the  maker's  prom- 
ise, but  on  the  indorser's  promise. 

By  the  Court,  Shafter,  J. 

The  defendants  are  charged  by  the  complaint  as  indorsers 
of  a  promissory  note.  The  following  facts  are  set  forth  in  the 
agreed  statement  on  motion  for  new  trial : 

"  On  the  fifteenth  day  of  December,  1858,  the  plaintiff 
loaned  to  the  French  Town  Canal  and  Mining  Company,  the 
sum  of  fifteen  thousand  dollars,  for  which  sum  the  said  com- 
pany made  their  promissory  note  payable  to  the  order  of  the 
above  named  defendants,  who  indorsed  the  same  for  the  accom- 
modation of  the  said  makers,  the  French  Town  Canal  and  Min- 
ing Company;  and,  after  such  indorsement,  said  note,  so  in- 
dorsed, was  delivered  to  the  plaintiff. 

"  That  at  the  maturity  of  said  note,  the  same  was  duly  pre- 
sented to  said  makers,  for  payment,  at  the  office  of  R.  E. 
Brewster  &  Co.  in  the  City  of  San  Francisco  (being  the  place 
named  in  said  promissory  note,)  and  payment  thereof  demanded 
and  refused,  and  that  the  above  named  defendants  were  duly 
notified  of  such  demand  and  non-paymenU     That  there  waa 
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due  OB  said  proxniasorj  note,  and  unpaid,  the  sxim  of  fifteen 
ihousand  four  hundred  and  Be^jenty-fire  dollars  and  ninety-one 
eents,  after  deducting  all  payments,  and  that  the  plaintiff  is  the 
owner  and  holder  of  said  note. 

^^  That  simultaneously  with  the  making,  indorsing  and  de- 
livery of  said  promissory  note>  the  said  makers,  the  French 
Town  Canal  and  Mining  Company,  made,  executed  and  deliv- 
ered to  the  plaintiff  a  mortgage,  conditioned  for  the  payment 
of  said  sum  of  fifteen  thousand  dollars  and  interest,  so  loaned, 
as  above  set  fordi,  to  said  company,  according  to  the  terms  of 
said  promissory  note,  and  as  security  therefor;  by  which  said 
mbortgage  said  company  mortgaged  to  the  plaintiff  certain  real 
estate  and  pifemises  in  the  County  of  Butte,  known  as  the 
French  Town  Canal  and  Mining  Company  Water  Ditch. 

"  That  on  the  18th  day  of  January,  1862,  said  plaintiff 
instituted  suit  in  the  District  Court  of  the  Fourth  Judicial 
District  of  the  State  of  California,  in  and  for  the  City 
and  County  of  San  Francisco,  wherein  the  said  French  Town 
Canal  and  Mining  Company,  and  the  defendants  in  this  suit, 
and  others,  were  defendants,  to  foreclose  said  mortgage  and 
sell  said  niortgaged  premises  to  satisfy  said  note  and  for  judg- 
ment and  payment  against  the  said  French  Town  Canal  and 
Mining  Company,  and  the  defendants  in  this  suit,  for  the 
amount  which  might  be  found  to  be  due  to  the  plaintiff 
for  principal  and  interest  upon  the  said  note  and  mortgage, 
after  applying  the  proceeds  of  sale  of  the  mortgaged  premises 
toward  the  payment  of  the  same,  and  the  costs  of  the  said 
action. 

"  That  on  the  first  day  of  September,  1862,  said  last  named 
Court  made  an  order  sending  said  cause  to  the  Coimty  of  Butte, 
in  the  then  Fifteenth  Judicial  District  of  this  State,  for  trial 
in  the  said  County  of  Butte,  on  the  fourth  day  of  Novemhery 
1862 ;  and  at  the  trial  of  said  cause  said  action  was,  on  motion 
of  counsel  for  plaintiff,  dismissed  as  to  the  said  defendants 
herein,  and  brought  on  for  trial  against  said  French  Town 
Canal  and  Mining  Company  and  others;  and  judgment  was 
rendered  Ir  said  cause  that  there  was  due  to  plaintiff  thereiliy 
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on  said  note  secured  by  said  mortgage,  on  the  4th' of  Novem- 
ber»  1862,  the  sum  of  ten  thousand  seven  hundred  and  fifty- 
five  dollars  and  fifty-four  cents,  with  interest  at  the  rate  of  two 
and  a  half  per  cent  per  month;  that  said  mortgaged  premises 
be  sold,  and  in  case  of  deficiency  in  the  proceeds  of  sack  sale 
to  satisfy  said  debt,  interest  and  costs  and  expenses,  on  the 
coming  in  and  confirmation  of  the  Sheriff's  report  of  such  sale, 
that  the  said  French  Town  Canal  and  Mining  Company*  should 
pay  to  plaintiff  such  deficiency^  with  interest  aforesaid;  and 
that  said  judgment  remains  in  full  fo^  unreversed  wd  not 
appealed  from."  ..    *>. 

It  is  insisted  on  behalf  of  the  appellants  that  this  action 
cannot  be  maintained  against  them  in  view  of  the  two  hundred 
and  forty-sixth  section  of  the  Practice  Act  as  amended  in  1860, 
and  in  1861.    The  section  is  as  follows: 

"  There  shall  be  but  one  action  for  the  recovery  of  any  debt, 
or  the  enforcement  of  any  right  secured  by  mortgage  or  lien 
npon  real  estate  or  personal  property;  which  action  shall  be 
in  accordance  with  the  provisions  of  this  chapter.  In  such 
action,  the  Court  shall  have  power  by  its  i}^ree  or  jtldgment, 
to  direct  a  sale  of  the  encumbered  property  (or  of  such  part 
thereof  as  shall  be  necessary)  and  the  application  of  the  pro- 
ceeds of  the  sale  to  the  payment  of  the  eosta  and  expenses  of 
sale,  the  costs  of  suit,  and  tho  amount  due  to  the  plaintiff.  If 
it  shall  ai^pear  from  the  Sheriff's  return  that  there  is  a  defi- 
ciency of  such  proceeds,  and  a  balance  still  due  to  the  plain- 
tiff, the  judgment  shall  then  be  docketed  for  such  balance 
against  the  defendant  or  defendants  personally  liable  for  the 
debt,  and  shall  from  the  tiuie  of  such  docketing  be  a  lien  upon 
the  real  estate  of  the  judgment  debtor,  and  an  CKecutita  may 
thereupon  be  issued  by  the  Clerk  of  the  Court,  in  like  manner 
and  form  as  upon  other  judgments,  to  collect  such  balance  or 
deficiency  from  the  property  of  the  judgment  debtor.*' 

There  are  but  two  views  possible,  as  to  the  meaning  of  this 
pection  —  first,  that  the  inhibition  contained  in  it,  is  limited  to 
the  case  where  the  mortgage  given  is  collateral  to  the  particu- 
lar right  which  the  action  is  brought  to  enforce;  or,  second* 
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that  the  inhibition  not  only  extends  to  cases  of  that  class,  but 
comprehends  cases  also  where  the  mortgage  is  not  collateral 
to  that  right  The  question  has  been  argued,  to  some  extent, 
on  considerations  of  convenience;  but  the  intention  is  to  be 
sought  for  primarily  in  the  language  of  the  section  quoted, 
subject  to  the  settled  rules  of  interpretation  and  construction. 

There  may  be  a  question,  as  suggested  by  respondent's  coun- 
sel, as  to  whether  the  liability  of  an  indorser  sounds  in  "  debt," 
in  the  common  law  sense  of  that  term.  But  it  is  unnecessary 
to  determine  the  point,  for  the  word  *'  right  ^  is  used  in  the 
same  connection  as  the  "debt;"  and  whatever  material  cle- 
ment there  may  be,  not  included  within  the  latter  term, 
would  of  course  be  comprehended  by  the  former.  If  an 
indorser  does  not  owe  a  "debt"  to  his  indor9ee  technically 
considered,  there  can  be  no  doubt  that  the  indorsee  has,  as 
against  the  indorser,  all  the  "  rights "  of  a  promisee.  For  all 
the  purposes  of  discussion,  then,  the  words  "for  the  recoveij^ 
of  any  debt"  may  be  eliminated,  leaving  the  section  to  read 
as  follows:  "There  shall  be  but  one  action  for  the  enforce- 
ment of  any  right  secured  by  mortgage,"  etc.  The  right 
referred  to,  is  obviously,  not  the  right  of  a  mortgagee  as  such, 
but  a  right  existing  independently  of  the  mortgage,  and  which 
the  mortgage  is  given  to  secure — a.  right,  in  short,  the  correla- 
tive of  which  is  a  liability  in  personam;  and  it  results,  that 
the  provision  may  be  paraphrased  as  follows:  "There  shall 
be  but  one  action  for  the  enforcement  of  a  personal  liability 
secured  by  mortgage,"  etc.  The  words  "secured  by  mort- 
gage" are  descriptive  of  the  right  or  personal  liability,  con- 
templated by  the  section,  and  any  personal  liability  not  so 
secured  is  manifestly  without  its  purview.  This  action  is 
brought  for  the  enforcement  of  a  personal  liability,  and  if  that 
liability  is  not  secured  by  mortgage,  then  the  action  can  be 
maintained. 

•  On  what  may  be  called  the  question  of  fact  involved  in  this 
proposition,  it  would  seem  that  opinions  could  not  be  divided. 
The  mortgage  given  in  this  case,  was  executed  by  the  makers 
of  the  note,  and  the  only  personal  liability  secured  by  it,  or 
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intended  to  be  secured  by  it^  was  that  of  the  makers  of  tbi^ 
note  —  as  such ;  or  to  use  the  language  of  the  seotioiiy  the  only 
"right/*  secured  by  the  mortgage,  was  the  right  of  the  plaiu^ 
tiff,  as  indorsee  of  the  note,  to  call  upon  the  maketrs  to  fulfil 
their  personal  promise.  The  promise  of  a  maker  of  a  note 
is  one  thing,  and  the  promise  of  an  indoner  is  another.  One 
is  primary  and  the  other  is  secondary;  one  is  absolute,  the. 
other  turns  upon  conditions;  each  may  be  secured  by  a  sepa- 
rate mortgage,  or  one  mortgage  may  be  so  framed  as  to  secure 
them  both.  But  a  mortgage  which  by  its  terms  is  made  ap- 
plicable to  the  promise  of  the  maker  only,  can  in  no  just  sense 
be  regarded  as  collateral  either  to  the  personal  liability  or  to 
the  "  right "  of  which  the  contract  of  indorsement  is  the  source: 
On  the  ground,  then,  that  the  right  which  this  action  is  brou^t 
to  enforce  is  unsecured  by  mortgage,  we  consider  that  the  plain- 
tiff is  at  liberty  to  pursue  the  defendants  in  personam  on  their 
contract  of  indorsement. 
The  order  granting  a  new  trial  is  affirmed. 


P.  CUNNINGHAM  v.  T.  H.  HAWKINS. 

PaOOy    THAT     DSBD     WAS     XNTVNDn)     AS     HOATOAOB. —  PEFOl     tMtimOIlJ     Ig     ftfl- 

miiBlble  to  ihow  that  a  deed»  absolute  on  Its  face,  was  Intended  by  the  iiartlea 
to  be  a  mortgage,  and  this  rule  applies  to  cases  in  law  as  well  as  In  equity, 
■nxwrd  IV  BJxerMBNT. —  In  actions  to  recoyer  real  property,  testimony  Is 
admissible  to  show  that  a  deed,  absolute  on  Its  face,  was  intended  as  a 
mortgage. 

Appeal  from  the  District  Court,  Tenth  Judicial  District, 
Sierra  Coimty. 

This  was  an  action  to  recover  possession  of  one  undivide<) 
fourth  part  of  a  mining  claim  situated  at  Poverty  Hill,  Sierra 
County. 

The  complaint  averred  that  on  the  first  day  of  September, 
1861,  the  plaintiff  was  the  owner  of  and  in  possession  of  the 
mterest  in  the  claim  in  dispute,  and  that  on  the  same  day 
defendant  entered  and  ousted  him  from  the  possession  thereof. 
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Plaintiff^  on  the  trial,  proved  that  on  and  beforo  the  16th 
dagr  of  Fobraary,  1856,  one  Jaxnjes  Cunningham  was  the  owner 
of  and  in  possession  of  the  interest  in  dispute,  and  that  on  the 
same  day  he  sold  and  ddivered  possession  thereof  to  one  James 
R  Bartlett 

Plaintiff  then  introduced  in  evidence  the  following  bill  of 
sale: 

^^PovKBTT  Hell,  May  13th,  1856. 

"  Know  aU  men  hy  these  presents,  that  I  do,  for  and  in  con- 
sideration of  the  sum  of  two  hundred  and  two  dollars  66-100, 
with  interest  from  date  till  paid  by  me,  transfer  all  my  ri^t, 
title,  and  interest  in  the  claims  known  as  Bartlett,  Craig  & 
Cb.'s,  on  Poverty  Hill,  to  Qeo.  Raskt  &  Co.  Said  interest 
consists  of  one  fourth  part  of  six  claims. 

^  Jamxs  H.  Babtlktt. 

^^  Jahsb  Cunninqham^ 

"Gbokgb  West." 

Plaintiff  then  proved  that  the  land  described  in  plaintiff's 
complaint  was,  at  the  time  said  conveyance  was  made,  known 
and  designated  as  Bartlett,  Craig  &  Co.'s  Claims,  and  that  Ihe 
interest  described  in  said  conveyance  was  the  same  interest  in 
said  land  that  this  action  is  brou^t  to  recover.  That  tbe 
firm  of  Gleo.  Baskt  &  Co.  named  in  said  conveyance,  was  com- 
posed of  Qeo.  Raskt  and  the  defendant,  T.  H.  Hawkins. 

Plaintiff  then  gave  in  evidence  a  note  from  Jamea  H.  Bart- 
lett to  Baskt  &  Ca,  of  which  the  following  is  a  copy: 

"PovratTY  Hill,  Sierra  County,  CaL,  May  18th,  1856. 

*'  On  demand,  for  value  received,  I  promise  to  pay  to  Geo. 
Raskt  &  Co.  the  sum  of  two  hundred  and  two  dollars  65*100, 
with  interest  at  the  rate  of  three  (8)  per  cent  a  month  till  paid 

'^$202  65-100.  Jambs  H.  Babtlstt. 

"Witness:  Qbo.  West.'* 

Plaintiff  then  offered  to  prove  by  the  testimony  of  the  said 
James  H.  Bartlett  that  the  conveyance  was  intended  as  a  mort- 
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gage  to  secure  ibe  pigment  of  the  note^  and  not  ts  an  abso- 
lute cOTiveyance* 

Plaintiff  then  introduoed  in  eridence  a  deed  from  said  Bart- 
lett  to  him  of  the  property  in  dispute,  dated  August  Ist,  1861, 
and  proved  that  a  few  days  after  the  execution  of  the  same  he 
eidiibited  the  same  to  defendant,  and  offerod  to  pay  him  any* 
demand  he  might  have  against  said  Bartlett  whidi  was  a  lien 
aa  the  premises. 

Defendant  recovered  judgment  in  the  Court  below,  and  plaii^ 
tiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Williams  dt  Johnson,  for  Api^ellant 

It  is  now  the  settled  rule  in  this  State,  and  has  been  sines 
the  question  was  first  before  Mr.  Justice  Field,  that  parol  ev^ 
d^ce  is  admissible  in  equitable  actions  to  show  for  what  pur- 
pose a  written  instrument  was  given,  when  that  o^dence  iB 
pertinent  to  the  issues  made.  We  are  unable  co  see  a  reasoxk 
for  a  different  rule  in  actions  at  law.  Possession  and  tho 
Statute  of  Limitations  wers  made  issues  by  defendant  in  this 
case,  and  we  had  a.  right  to  bring  ourselves  within  the  statute 
and  to  show  our  possession  by  showing  that  Hawkins  held  as 
mortgagee.  If  in  doing  this  it  beeomes  necessary  to  prove  fox* 
what  purpose  a  writing  was  giveli,  we  have  unquestionably  ths 
right  to  make  the  proof.  Tive,  the  written  instrument  beafe 
prores  its  contents;  nor  do  we  se^  to  change  or  disturb  ths 
wording  of  the  instrument,  or  its  -meaning-— but  we  asked  Is 
ihow  for  wiiat  purpose  it  wais  given. 

Creed  Raymond,  for  Bespondenk 

By  the  Court,  Sawtbb,  J. 

Plaintiff  introduced  in  erridence  an  instrument  in  wrfting 
executed  by  James  H,  Bartlett,  dated  May  18,  1856,  pnrporl- 
ii^  to  traMfer  to  George  Basktft  Ca  ^  all  my  (his)  riarht,  title 
and  interest  in  the  claims''  in  dispute,  ^in  consideration  of 
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the  sum  of  two  himdred  and  two  doUans  and  sixty-five  cents, 
with  interest  from  date  till  paid  by  me."    Also,  a  note  given 
hy  said  Bartlett  to  said  Baskt  &  Co.,  bearing  the  same  date, 
.for  the  sum  of  two  hundred  and  two  dollars  and  sixty-five 
cents,  payable  on  demand  with  interest  until  paid,  at  three 
per  cent  per  month.     He  then  offered  to  prove  by  Bartlett, 
that,  the  said  instrument  transferring  said  claims  was  intended 
by  the  parties  to  be  a  mortgage  to  secure  the  payment  of  said 
noteu     Upon  objection  of  defendant  the  testimony  was  ex- 
cluded by  the  Court,  and  exception  taken  to  the  ruling  by 
plaintiff.     The  ground  of  the  objection,  is,  that  the  evidence 
is  irrelevant,  and  that  it  is  inadmissible  to  show  by  parol  tbat 
the  instrument  was  intended  as  a  mortgaga     The  testimony 
is  relevant;  and  it  is  now  settled  in  this  State  that  parol  evi- 
,dence  is  admiffsible  to  show  that  a  deed  absolute  on  its  face 
.was  intended  to  be  a  mortgage.     (Pierce  v.  Bobinsan,  13  GaL 
.116;  Johnson  v.  Shermati,  15  Cal.  291.)    Nor  can  the  rale  be 
..confined  to  cases  that  fonnerly  were  cognizable  in  equity  alone. 
.  There  is  but  on6  form  of  action  in  this  Statey  and  the  same 
'?  rules  of  evidence  must  be  applied  alike  to  all  cases.     It  may 
rbe  that  formerly  the  rule  prevailed  only  in  cases  in  equity. 
.But,  however  that  may  be,  there  is  no  distinction  in  this  State; 
,     Section  two  hundred  and  sixty  of  the  Practice  Act  pro- 
'.vides,  that,  ''  a  mortgage  of  real  property  shall  not  be  deoned 
ra  conveyance,  whatever  its  terms,  so  aa  to  enable  the  owner 
;of  the  mortgage  to  leoover  possession  of  the  real  properly 

*  without  foreclosure  and  stda"  If  the  rule  contended  for  by 
the  reepondent  prevailed,  this  provision  of  the  statute  weald 
be  nugatory,  for  the  reason  that  whta  the  mortgage  is  in  its 
terms  an  absolute  conveyance,  the  mortgagor  would  be  pro> 
hibited  from  showing  the  real  character  of  the  tranaactioD. 
The  position  contended  for  by  the  respondent  would  resolve 
the  question  into  one  of  pleading,  rather  than  a  question  as  to 
the  competency  of  evidence.     But  thens  is  no  equitable  title 

•  to  be  set  up.  Tlie  plaintiff,  if  he  has  any  tide  at  all,  has  a 
.  legal  title.  A '  mortgage  under  our  systan,  aa  between  the 
.  pirties,  does  not  pass  the  legal  title  to  the  grantea    The  title 
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remains  in  the  mortgagor  until  it  is  divested  by  a  foreelosure 
and  sale,  whatever  the  tenns  of  the  mortgage  may  be. 

There  was  error  in  excluding  the  teatimooj,  and  as  we  can- 
not know  but  thai  the  Court  might  have  oome  to  a  different 
conclusion  and  decision,  had  the  testimony  been  admitted,  there 
must  be  a  new  trial. 

The  order  denying  a  new  trial  is  reversed,  and  a  new  trial 
ordered. 


JOHN  ANDEESON  <r.  J.  O.  DOLL. 

lnTMiLiWATioir  nr  Waimir  Goktbact. —  If  the  owner  of  m  hotoe  dellren 
him  to  anotlier  vutf  la  pledge  to  aecure  the  payment  of  a  debt,  and  the 
partlee  contract  In  writing  that  the  pledgee  may  keep  tho  hone  one  year, 
paying  for  hla  nae  a  etlpnlated  ram,  and  may  further  keep  him  a  aecond 
year  upon  the  eame  termn,  hy  glrlng  proper  notice  of  hie  election  to  do-  ao, 
and  the  copy  of  tht  contract  kept  hy  the  pledgee  te  Interlined  the  next  day 
by  consent  of  parties  to  aa  to  allow  the  pledgee  to  keep  the  horM  two  year* 
more,  Instead  of  one^  and  the  owner  afterwards  sells  the  horse  and  contract 
to  a  third  party,  and  the  pledgee  jglyes  notice  of  his  election  to  keep  the  horse 
one  year  more,  and  Ht  the  end  of  that  time  accepts  from  the  purchaser  the 
money  dne  from  the  pledgee*  these  drcnmstancas  are  sfldence  that  t&s 
pledgee  regarded  the  original  contract  as  blndlag. 

XdCBNSs  TO  DO  BusxNnss  NOT  ▲  TAX. —  A  Uccnse  paid  to  keep  a  stallicB  li 
not  a  tax  open  his  assessed  Talna. 


Appkat*  from  the  District  Coart,  Second  Jndidal  Diatricti 

Tehama  County. 

Plaintiff  recovered  judgment  in  the  Coxj^rt  below,  and  defend* 
ant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oearge  Cadwalader,  for  Appellant, 

The  findings  of  the  Court  below  show  that  the  contract  was 
exocuted  in  duplicate  the  day  it  bears  date^  and  that  on  the 
subsequent  day  the  alterations  were  made  in  the  presence  of 
Welsh,  and  with  his  consent,  and  for  the  Express  purpose  of 
extending  the  time  to  three  yeara. 

Courts,  in  the  construction   ol   written   contracts,    always 
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exxdeskVOT-tO'  give  effect  to -the  intention  of  parties,  provided 
they  can  66  sp  withpnt  Txolatiiig  any  rule  of  law. 

.^*A  material,  alteration  in  a  note  or  bill,  made  by  the  con- 
sent of  aU  parties,  is  valid  and  binding.  ♦  ♦  ♦  Consent 
may  be  subsequent,  'a«i  ^ell  as  pnbr  to  the  alteration,  since  the 
parties  must  be  as  competent  to  alter  their  contract  after  it 
wss/madeas  originally  to  make  if 

The  law  of  the  alteration  of  other  instruments  is  the  sama 
as  that  of  negotiable  paper.     (2  Parsons,  581.) 

While  it  might  be  true  that  Welsh,  the  vendor  of  Anderson, 
would  be  responsible  to  him  for  selling  and  assigning  a  paper 
that  was  not  what  it  purported  to  be,  it  is  extremely  difficult 
to.  see  what  Boll  had  to  do  with  the  transaction,  or  how  Doll 
is  estopped  from  claiming  his  just  rights  under  his  contract 
by  any  transaction  tiiat  might  have  occurred  between  Ander- 
son and  Welsh.  It  is  not  pretepded  that  Doll  was  asked  by 
what  terms  he  bdd  the  horse^  and  that  he  made  false  repre* 
sentations  on  which  Anderson  acted,  to  Hia  injury.  Nor  is  it 
possihle  to  bring  plaintiff^s  case  within,  any  definition  of  an 
estoppel.  {Bcgg$  v.  Merced  Mining  Co.,  14  CaL  2T9 ;  Dams 
V.  Davis,  26  Cal.  23.) 

Townsend  £  Canibs,  for  Bespondent 

By  the  terms  of  the  contract  only  the  **  taxes  Upon  lie 
%  horse '^  were  to  be  refunded  by  Welsh, « not  the  taxes  upon 

^  the  use  of  ^^  horse  in  t  ^artieuhir  maiiker,  to  wit:  for  public 

hire. 

The  €mH  fin^'that  ^befort  the  commencement  of  the 
standing  season  of  1863,  defendant,^ in  accordance  with  the 
contract,  gave  notice  that  lie  elected  to  keep  the  horse  during 
that  season.^  .This, furnishes  tfif  strpng^t  inference  from  the 
defendant's  Oivn  act  that  he  hjiiew  that  his  right  of  election  was 
only  for  one  y^ai*. after  the  firs^  aiid.not.foriu;o^.as  he  after 
wards  set'ilg  in  hiii  aiU|W(n^  ,.  .. 
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By  the  Court,  Cumkey,  J. 

This  is  an  action  of  replevin  for  a  thoroughbred  atalliou 
called  ^  Bifleman/'  yalue4  in  the  complaint  at  six  thoasand  dol- 
lars.. It  appears  from  the  record  that  on  the  18th  of  Fobniary, 

1862,  one  Welsh,  then  the  owner  of  the  horse  Kifleman^  bor- 
rowefd  of  the  defendant  one  thousand  dollars,  for  which  he  ga^ 
him  his  promissory  note,  bearing  interest  at  the  rate  of  one  and 
one  half  per  cent  per  month.  To  secure  the  payment  of  the  sum 
so  borrowed,  Welsh  delivered  the  horse  in  pledge  to  th%  defend- 
ant The  defendant,  wishing  to  use  the  horse,  agreed  to  pay 
Welsh  one  thousand  dollars  for  the  use  of  the  horse  one  year, 
and  it  was  further  agreed  between  the  contracting  parties  that 
the  defendant  should  have  the  privil^^e  of  keeping  the  horse 
another  year,  upon  the  same  terms,  upon  giving  proper  notice 
of  his  eleetion  to  do  so ;  in  which  eivent  the  note  mentioned  was 
not  to  become  due  until  the  lapse  of  the  extended  term.  The 
defendant  was.tapay  the  expenses  of  keeping  the  horse,  and  also 
the  taxes  upon  his  assessed  value.  The  taxes  so  paid  were  to 
be  re/unded  with  interest  by  Welsh  to  the  defendant  at  the  ex- 
piration of  the  term* 

On  the  sixth  of  September,  1862,  Welsh  sold  the  horse  to 
the  plaintiff,  and  at  the  sape  time  assigned  to  him  the  contract 
entered  into  between  himself  and  the  defendant  Early  in  the 
year  1868  defendant  gave  notice,  in  accordance  with  the  terms 
of  the  contract,  of  his  election  to  keep  the  horse  the  second 
year.  Immediately  after  the  second  year  had  expired  the  plain- 
tiff demanded  of  ^e  defendant  the  horse,  and  at  the  same  time 
tendered  him  the  amount  due  on  the  note  due  him  from  Welsh, 
and  also  the  sum  due  for  the  taxes  on  the  assessed  value  of  the 
horse  for  State  and  county  purposes  for  the  years  1862  and 

1863,  and  the  interest  thepreon  at  the  rate  stipulated.  The  sums 
80  tendered  the  defendant  accepted,  but  refused  to  surrender  the 
horse; .  The  plaintiff  then  brought  this. action.  In  defense  the 
defendant  alleged  that  by  the  contract  he  was  entitled  to  have 
v^^jb^li^  ..^®  i^o^P^e  fo^  thfe^  i7^Mur%  and  also  thai  the  .county 
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license  tax  for  the  years  1862  and  1863  for  keeping  the  Btallion 
for  hire  was  not  paid  him. 

The  Court  found  that  by  the  original  contract  the  defendant 
had  the  right  by  his  election  to  eoctend  the  term  of  holding  the 
horse  in  his  possession  for  one  year  in  addition  to  the  first 
year  stipulated,  so  that  by  its  terms  the  whole  period  would 
expire  in  the  spring  of  1864.  It  was  also  found  that  the  copy 
of  the  contract  offered  in  evidence  by  the  defendant  was  inter- 
lined so  as  to  give  him  the  right  to  elect  to  keep  the  horse  two 
years  instead  of  ohe^  additional  to  the  first  year;  and  that  it 
was  in  evidence  that  the  interlineation  was  made  by  the  de- 
fendant in  the  presence  of  Welsh  and  with  his  consent  on  the 
day  after  the  original  contract  was  executed,  but  that  there  was 
no' evidence  that  the  plaintiff  had  notice  of  the  change  so  made 
in  the  defendant's  copy  or  counterpart  of  the  contract  as  first 
executed. 

If  it  were  admitted  that  die  change  made  by  the  interlinea- 
tion referred  to,  could  have  operated  to  give  the  defendant  the 
right  to  elect  to  keep  the  horse  two  years  in  addition  to  the 
first  year,  instead  of  one  only,  even  as  against  the  plaintiff 
who  purchased  the  animal  without  notice  of  the  change,  still 
it  does  not  appear  that  he  made  such  election,  but  oil  the  ctm- 
trary  it  is  foimd  by  the  Court  that  the  defendant  did  elect  in 
terms  to  retain  the  possession  and  use  of  the  horse  for  the  sec- 
ond year  only ;'  besides  which  it  is  also  found  that  the  defend- 
ant accepted  the  money  on  the  note  for  (me  thousand  dollars, 
and  also  the  taxes  on  the  assessed  value  of  the  horse  with  the 
interest  thereon  as  due.  These  several  circumstanoed  are  to 
our  minds  strong  evidence  that  the  defendant  regarded  the 
orijE^inal  contract  as  the  bne  of  binding  validity.  If  the  orig- 
inal contract  was  not  subsisting  and  binding  at  the  time  h^ 
gave  notice  of  his  election  to  keep  the  horse  the  seocmd  year, 
thon  he  was  not  entitled  to  have  and  hold  him  under 
such  notice. 

The  defendant  further  controverted  the  plaintiff's  right  to 
reeovor,  on  the  ground  that  the  county  license  tax  for  the  years 
1862  and  1868  were  not  paid  him.    This  objection  we  think 
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not  wdl  founded.  The  amount  paid  for  a  lioense  to  do  a  par- 
ticular kind  of  business  could  not  be  chained  to  the  owner  of 
the  horse  under  the  terms  of  the  contract  to  refund  the  amount 
paid  for  taxes  on  the  horse. 

We  are  satisfied  the  Court  below  came  to  a  correct  conclu- 
sion as  to  the  rights  of  the  parties  upon  the  facts  found,  and 
that  the  ju4gment  should  be  affirmed* 

Judgment  affirmed. 

Neither  Mr.  Chief  Justice  SAKxaotsoK  ndr  Mr.  Justice  Saw- 
Tzs  expressed  any  opinion. 


A.  DELAND  i;.  HARVEY  H.  HIETT, 

DiflCHABOB  09  JL  JuDGHTOT. —  A  payment  of  part  of  the  amoant  dae  opoo  a 
money  Judgment  under  an  airreement  that  It  shall  operate  aa  satlateetlon  In 
tell  win  not  discharge  the  Judgment 

Von  AoasEMBNT. —  An  agreement  to  discharge  a  Jvdgment  for  a  snn  less  than 
the  amount  for  which  it  was  rendered  Is  TOld. 

Appeal  from  the  District  Court,  Tenth  Judicial  District, 
Tuba  County, 

The  complaint  averred  that  on  the  22d  day  of  April,  1861. 
W.  S.  Webb  recovered  a  judgment  against  the  plaintiff  in  ^ 
District  Court  of  Yuba  County,  for  four  thousand  three  hun- 
dred and  forty  dollars,  to  bear  interest  at  three  per  cent  per 
month,  and  that  J.  O.  Goodwin  was  the  attorney  of  record  for 
said  Webb.  That  on  the  18th  day  of  October,  1861,  W.  S. 
Webb  assigned  the  judgment  to  J.  B.  Webb.  That  on  the 
3l8t  day  of  May,  1862,  plaintiff  paid  said  Goodwin  one  thou- 
sand dollars  in  full  satisfaction  of  said  judgment,^  and  thaiiaid 
Ooodwin,  then  and  there  acting  on  behalf  of  said  Webbs,  and) 
at  the  request  of  said  Webbs,  and  being  authorized  by  them 
to  do  so,  agreed  to  receive  and  did  receive  said  money  in  full 
satisfaction  and  payment  of  the  judgment,  and  with  ihe  knowl- 
edge and  consent  of  said  Webbs,   acknowled|?ed  in  writing^ 
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upon  the  margin  of  ibe  judgment  roll,  satisfaction  of  the  jndg- 
ment|  in  the  words  and  figures  as  follows: 

*^  For  value  received^  the  within  and  foregoing  judgment  is 
hereby  satisfied  in  fnlL     May  31,  1862. 

"J.  O.  Goonwnr, 
^  Attorney  of  record  and    a  fact  for  W.  &  a^d  Josiah  B. 

Webb-" 

lliat  on  tihe  ISiH  day  of  October,  1868,  J.  R.  Webb  assigned 
the  judgment  to  defendant  Hiett,  and  jhkat  he  received  the 
assignment  with  full  knowledge  of  the  facts,  and  that  he  was 
threatening  to  compel  payment  of  the  judgment  by  exeeation 
and  forced  sale  of  plaintiff's  property. 

The  complaint  prayed  that  the  judgment  be  decreed  satis* 
fied,  and  that  the  defendant  be  enjoined  from  proceeding  to 
enforce  the  collection  thereof  by  execution  or  otherwise. 

The  answer  denied  that  defendant,  when  he  received  the 
nssignmcnt,'  knew  that  the  judgment  was  paid  in  whole  or  in 
part,  or  that  he  knew  satisfaction  of  the  same  had  been  en- 
tered of  record,  and  admitted  the  ojher  allegationa  of  the  com- 
plaint 

The  case  was  submitted  on  the  pleadings. 

The  Court  adjudged  that  the  judgment  be  credited  with  one 
thousand  dollars,  but  denied  the  injunction. 

Plaintiff  appealed* 

M.  K.  Mitchell,  and  George  CadwcHaderg  for  Appellant,  dted 
as  to  satiisf action  and  receiving  part  in  payment  of  the  whole, 
2  .I^arsons  on  ContraetSi  129^  and  note}  6  Cranch,  11;  5 
Jolmson,  390. 

if.  E.  Whitesides,  for  Respondent 

By  the  Court,  Shaftek,  J. 

The  question  in  this  case,  is,  whether  a  payment  of  a  part 
of  the  amount  doe  upon  a  money  judgment  will  discharge  the 
judgment,  the  payment  having  been  made  under  a  dry  sgree- 


JU1.9I665.]  Cb»iohtqf  i;.  Mawsov.  613 


Opinion  ol  the  Court. 


ment  that  it  should  operate  as  a  satisfaction  in  full  It  was 
held  in  Cumber  y.  Wane,  1  Strange,  426,  the  leading  case  npon 
the  subject^  that  a  Kquidated  indebtedness,  presently  due, 
oould  not  be  discharged  by  a  payment  of  less  than  the  whole 
sum ;  and  in  the  case  of  Fiteh  v.  Sutton,  6  East,  280,  the  doc- 
trine is  not  only  reasserted,  but  the  reason  of  it  is  given — ^such 
a  contract  is  mtdum  pactum.  The  question  has  been  adjudged, 
probably  in  every  State  in  the  Union,  and  the  rule  has  been 
uniformly  affirmed,  and  on  the  ground  stated.  There  is  a 
diversity  of  cases  diat  are  sometimes  spokai  of  as  ezeeptiom 
to  the  rule,  but  they  are,  more  properly,  not  withii^  its  scope. 
A  composition,  going  solely  upon  the  grounds  stated,  is  uni- 
Yersally  bad.  Inasmuoh  as  the  discharge  in  this  case  was  of 
record,  it  is  possible  that  it  might  operate  as  an  estoppel,  were 
it  not  for  the  fact  that  the  complaint  itself  goes  behind  the 
record  and  exposeio  the  fact  that  the  discharge  was  entered  in 
pursuance  of  a  nudum  pactum.  The  cases  bearing  upon  die 
main  question  are  collected  in  1  Smith's  Leading  Cases,  page 
147,  where  the  present  state  of  the  law  upon  the  point  is  fully 
and  learnedly  exhibited  in  the  note  on  Cumber  t.  Wane. 
The  judgment  is  affirmed. 


PATRICE:  CREIOHTON  t;.  JOHN  8.  ^Bf  ANSON. 


iMFBOTSMSim  mt  A  Municipal  GoTSBMiaiiT.-*  Th«  mimleliMl  cor- 
ernment  of  a  dty.  In  oamlng  street  tmprovemeati  to  be  made,  aete  ttider 
the  aothorlty  conferred  opop  It  bj  the  Leglalatiire»  and  It  tnbjfet  to  all 
the  eonstltotional  Ilmltatloiia  and  restralnta  Impoaed  on  the  Legitlatnra* 
and  has  no  other  or  greater  powvr  than  la  and  lawfnllr  naj  be  conftrred 
on  It  by  the  legtalatlve  aet 

AaeasBifaNT  nor  a  Tax.— An  aaneataent  lerled  by  a  manldiMl  Ootem- 
ment  apon  lota  adjacent  to  a  atrect  to  pay  for  ImproYemenu  made  on  the 
•treet.  If  held  to  be  a  tax,  cannot  be  mahitalned,  becanae  It  lacka  the  con- 
etltntlonal  reqntremeiit  of  eqnallty  and  nnlformlty. 

■nanx  Iwnawmumm  in  a  Crrt. —  The  Leglalatnre  haa  Mt  the  p^wer  ta  charge 
the  peraona  who  reside  on  a  street  In  a  dty  with  the  ezpensea  of  an  im- 
ptovemcnt  en  that  street* 

OoHsoLziuTMMr  AcT  AS  TO  SsuBT  IumtfVBvnMTS. —  The  Legislature  has  not» 
by  the  Consolidation  Act  for  the  goremment  of  San  Francisco,  and  the 
ameDdments  thereto  prior  to  1862,  dene  anything  more  than  to  provide  for 
a  lien  upon  lota  adjacent  to  a  street  far  ImproTcmenta  made  on  the  street. 
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and  define  th«  manner  In  whidi  the  aane  naj  be  flnfoveed.  Tlkwn  Acta  4o 
not  create  any  personal  liability  on  the  iMirt  at  die  ownen  of  anch  lota  for 
each  ImproTementa,  nor  does  tbe  amendment  of  1882  create  anj  persoaal 
liability  for  work  done  or  to  be  done  under  contracts  entered  Into  before  its 
passage. 

▲ssifssMaNT  ON  Lot  fob  iMPBOvaicaMT  ov  Stbbbt. —  If.  nidsr  the  power  to 
take  private  property  for  public  uses  upon  making  a  jnat  compensation 
therefor,  the  Legislature  possesses  the  power  to  levy  an  assessment  upon 
lota  tai  a  city  adjacent  to  a  street  to  pay  for  Improrementa  made  ea  the 
atreet,  the  assessment  cannot  exceed  the  value  of  fhit  benefit  conferred  on 
the  lot  or  Its  owner  by  the  Improvement,  and  caa  be  enforced  only  by 
proceedings  to  subject  the  lot  to  a  sale  in  discharge  of  the  Hen. 

(Umi. —  Such  assessment  cannot  be  laid  on  the  lot  or  Ita  owaar  when  the 
lot  haa  received  only  an  injury  by  the  work  on  the  street  for  whleh  the 
aasessment  la  levIeC 

■VATDTB    CBMATOm    A    LUDf    OH    A    LOT    FOB    STBaBT    ABSBaaXBim. —  A    StatUtS 

cr(»"ting  a  Ilea  upon  a  Jot  In  a  dty  to  aeeure  the  payment  of  an  sssHBimint 
levied  on  the  lot  for  Improvementa  In  the  atreet  adjacent,  must  be  scrlctly 
construed,  and  the  proceedings  authorised  by  the  atatute  to  create  and  eo- 
foroe  the  lien  muat  be  followed  precisely  aa  directed,  or  the  whole  pro- 
ceeding will  be  voML 

Kmolution  to  obadb  Stbbr  in  Sak  FBANCiaco. —  A  reaolvtion  of  the  Boaii 
of  Supervisors  of  the  City  and  County  of  San  Frandaoo  of  latSBtioB  t» 
grade  a  street,  must  be  presented  to  the  President  of  tbe  Board  for  hia  ap- 
proval; and  if  not  ao  presented,  no  lien  can  be  enfarcad  on  fbm  lots 
adjacent  to  tbe  street  for  assessments  fOr  grading  the  aama. 

How  Municipal  Lbgislatubb  cam  Act. —  The  legislative  departmsBt  e<  a 
city  government  can  act  only  through  the  medium  of  an  ordinance,  bat 
th(*  ordinance  may  be  In  the  form  of  a  reoolutloa,  or  ha  praesded  fey  tbe 
words  **  Be  it  ordained,"  eta. 

Appeal  from  the  District  Courts  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  defendant  appealed  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Haight  dk  Pierson^  for  Appellant. 

We  know  of  no  precedent  in  legislation  or  in  judicial  deci- 
sions under  a  Constitution  like  ours  for  creating  a  personal 
liability  against  an  owner  for  an  improrement  of  this  kind 
over  and  above  the  value  of  the  lot.  The  usual  remedy  is  to 
assess  the  expense  of  the  work  upon  the  property  reaponsible 
for  it,  without  loading  the  owner  with  a  heavy  penally  over 
and  above  the  value  of  his  lot. 

The  adjudications  on  questions  arising  heretofore  under 
similar  laws  do  not  control  the  present  case,  beoauae  no  simi- 
lar one  has  ever  been  decided. 
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The  facts  of  this  case  being  radically  different  from  those  of 
any  previons  one,  present  a  different  question  for  determination. 

A  law  making  one  responsible  without  his  knowledge  or 
assent  for  an  expenditure  which  results  in  impairing  or 
destroying  the  value  of  his  property,  should  manifestly 
receive  a  strict  construction,  and  a  strict  compliance  should 
be  exacted  in  favor  of  the  latter.  It  is  a  question  not  of 
moral  or  equitable  obligation^  but  of  naked  technical  legal 
liability. 

The  cases  in  which  this  principle  has  been  decided  are  col- 
lected in  the  second  chapter  of  Blackwell  on  Tax  Titles,  page 
48,  and  following.  (See,  also,  Sharp  v.  Spier,  4  Hill,  76; 
Sharp  V.  Johnson,  4  Hill,  92.) 

Most  of  the  cases  referred  to  in  Blackwell  are  those  of  a 
sale  of  land  for  taxes,  and  the  rules  applicable  to  such  sales 
are  too  familiar  to  need  comment. 

There  is  an  obvious  duty  to  pay  taxes,  but  no  such  obvious 
duty  to  incur  a  heavy  expense  in  making  a  high'v^ay  for  the 
use  of  the  population,  resident  and  transient,  of  a  great  city. 
The  rule  is  a  most  salutary  one  in  the  case  of  general  taxes, 
as  universal  experience  demonstrates,  and  should  not  be 
relaxed,  but  rather  made  more  stringent;  mudi  more  in  the 
case  of  a  special  and  onerous  exaction,  no  ai^ument  is  needed 
to  show  that  the  most  severe  and  stringent  rule  should  be 
adopted  and  the  most  exact  compliance  required.  In  such 
statutes  nothing  is  left  to  the  discretion  of  the  officer.  None 
of  the  provisions  are  directory^  which  can  be  obeyed  or  not 
without  affecting  the  validity  of  the  proceeding.  Every  step 
required  to  be  taken  by  the  statute  must  be  taken,  or  the  de- 
fendant will  not  be  liable. 

Whether  the  proceeding  is  one  tliat  creates  a  liability  for  a 
definite  sum  of  money,  or  deprives  a  man  of  a  piece  of  land 
equal  Ik  ralue,  does  not  change  the  principle.  Whether  a  man 
is  madv  liable  for  one  thousand  dollars,  or  loses  a  piece  of 
property  of  the  value  of  one  thousand  doHan,  the  effect  and 
mle  of  construction  in  both  cases  are  the  same. 

Some  have  argued  that  a  statute  which  authorises  taking 
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from  a  man  a  mnn  of  Haonej  withoiat  bia  confeent^  is  not  to 
be  construed  so  atrictlj  aa  one  which  takes  from  him  a  parcel 
of  land  of  equal  value.  The  bare  statement  of  the  proposition 
refutes  it  sufficiently* 

The  fact  that  in  the  case  of  a  pecuniary  liability  a  suit  has 
to  be  brought  is  of  no  importance,  if  the  defendant  is  not  at 
liberty  to  require  on  the  part  of  the  plaintiff  a  strict  compli- 
ance with  the  law.  Of  what  advantage  in  such  a  case  is  the 
privilege  of  a  def ense,  if  the  defendant  cannot  avail  himself  of 
(Mnissions  and  failures  to  oomply?  The  defendant  cannot  go 
outside  of  the  statute  to  show  equities  in  his  defense.  No 
mattetr  how  inequitable  the  plaintiff's  claim  may  be^  if  the 
law  has  been  pursued,  there  is  no  remiedy.  The  plaintiff  has 
simply  to  say,  *^ita  kx  scripta  est.*'  He  cannot  complain, 
therefore,  of  being  tried  by  the  same  rule  which  he  invokes. 
The  first  objection  is  that  no  l^al  or  official  action  was 
taken  by  the  Board  of  Supervisors  to  cause  notice  of  their 
intention  to  be  given.  Section  sixty-eight  of  the  Consolida- 
tion Bill,  (Stats,  of  18&6,  p.  164,)  provides  that  ''every  ardir 
nance  or  rewlviion  of  the  Board  of  Supervisors^  providing  for 
any  speciffe  improvement^  and  for  laying  a  tax  or  assessment^ 
shall,  after  its  introduction,  be  published  five  days;''  and 
''every  such  ordinance,  after  the  same  diall  pass  the  Board, 
ahaU,  before  it  takes  effect,  he  presented  to  the  President  for 
i  approval.    If  he  approve  he  ^all  sign  it;  if  not  he  shall 

J  return  it,''  etc.    "If  at  any  stated  meeting  thereafter,  two 

^  thirds  of  aU  the  members  elected  to  the  Board  vote  for  such 

ordinance  or  resolution,  it  shall,  despite  the  objections  of  the 
President,  become  vcdid/* 

Section  forty  provides  that  whenever  th^  Board  shall  det6^ 
mine  to  grade  any  street,  they  shall  cause  notice  of  their  iiiteo- 
tion  to  be  publi^ed  for  tbe  period  of  ten  days,  eta 

The  resolution. of  intention  is  the  foundation  of  the  ^ole 
proceeding  —  the. first  step  Upon  which  the  others  rest  It 
provides  for*  a  specific  improwmsnJt,  and  for  laying  an  assess- 
ment; it  must  be  presteted  to  the  President  few  his  approval; 
without  bia  approval  it  is  no  more  the  official  act  of  tbs  Board 
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of  SupervisoTB  than,  if  St  bad  been  signed  bj  a  majority  of  the 
members  not  convened  in  session  as  a  Board.  Without  the 
signature  of  the  President  it  laeka  the  very  element  required 
bj  the  statute. 

Damd  Rogers,  for  Bespondent 

Appellant^s  counsel  contend  that  the  assessment  is  ifoid  and 
miconstitutionaly  inasmuch  as  it  conflicts  with  that  part  of  sec- 
tion eight  of  Article  I  of  the  Constitution,  wbicb  declares 
''nor  shall  private  property  be  taken  for  public  use  without 
just  compensation.''  It  is  also  contended  that  the  appellant 
cannot  be  made  to  pay  an  amount  over  the  assessed  value  of 
the  property.  These  positions  are  untenable.  The  Superin- 
tendenty  in  the  execution  of  the  contract^  is  the  agent  of  the 
owner  as  well  as  the  city.  The  principle  involved  is  the  same 
as  laying  a  tax ;  upon  failure  to  pay  in  either  case,  the  property 
is  liable  to  sale.  The  tax  is  for  the  benefit  of  the  public,  and 
yet  it  cannot  be  urged  that  upon  a  sale  for  taxes  property  is 
taken  for  public  use  without  compensation*  The  improve 
ment  for  which  this  suit  is  brought,  is,  to  some  extent,  of  gen- 
eral benefit — yet  more  chiefly  for  the  benefit  of  the  immediate 
neighborhood.  The  benefit  is  immediately  to  adjacent  prop- 
erty holders,  and  only  indirectly  to  the  dtj.  {Argenii  v.  City 
of  San  Francisco,  16  CaL  988.) 

This  Court  has  already  decided  that  assessments  for  street 
repairs  are  constitutional,  without  respect  to  the  amount 
assessed  being  disproportionate  to  the  assessed  value  oi  the 
property.     {Hart  v.  Chvon,  12  Oal.  477.) 

(7.  JSr.  Parker,  also  for  Bespondent. 

The  flrst  objection  is  based  upon  the  assumption  that  tfM 
notice  of  imieniion  falls  within  the  provisions  of  section  sixty- 
eight  This  is  a  mistaken  The  modus  Operandi  is  this:  The 
Superintendent,  whose  duty  it  is  to  see  what  street  work 
ought  to  be  done,  reeotmnends  to  the  Board  that  a  street 
should  be  graded.     At  the  next  meeting^  the  Board|  acting 
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upon  this  information^  parses  a  reeolntion  statiiig  that  it  is 
their  intention  to  order  (or  provide  for)  said  grading.  This 
notice  of  an  intention  is  a  feeler  thrown  out  bj  the  Board  to 
ascertain  the  wishes  of  the  parties  interested,  and  to  enable 
them  to  protest,  if  they  choose,  against  ^' providing'^  for  this 
'^specific  improvement/*  Now,  an  intention  to  provide,  is  not 
actually  providing,  any  more  than  the  announcement  of  an 
intention  to  go  to  Sacramento  necessarily  involved  the  actual 
going  to  Sacramento.  The  Board  may  never  proceed  any  fur- 
ther in  the  matter;  if  so,  it  cannot  be  said  that  they  have 
actually  provided  for  said  specific  improvement  It  is  one  of 
a  series  of  resolutions — a  notice — but  it  is  not  the  resolution 
of  the  series  '^  providing  for  any  specific  improvement"  After 
ten  days  publication,  diere  being  no  objection  to  the  grading 
of  the  street  —  all  things  being  ready — the  Board  pass  a  reso- 
lution "providing"  for  the  grading.  This  is  the  important 
resolution :  and  for  this  the  old  law  required  the  formalities  of 
section  sixty-eight  to  make  it  effective.  (The  law  of  1862  has 
dispensed  with  all  this  formality,  so  far  as  street  improvements 
are  concerned.) 

It  was  never  understood  that  the  reeolution  of  intention  was 
within  section  sixty*«ight,  and  it  was  seriously  doubted  whether 
the  second  resolution  was  within  it  (9  Paige,  Ch.  R.  p.  24.) 
Section  sixty-eight  was  intended  to  cover  only  those  reeo- 
hitions  whidi  were  not  preceded  by  a  prior  resolution  of  in- 
tention. 

By  the  Court,  Rhodbs,  J. 

This  action  is  brought  to  recover  of  the  defendant  the  amonnt 
of  the  assessment  levied  upon  a  lot  in  San  Franeiflco,  by  the 
Superintendent  of  Public  Streets  and  Highways,  to  pay  the 
plaintiff,  as  the  contractor,  for  his  servioes  in  grading  Union 
street;  also  to  enforce  the  assessment  as  a  lien  upon  tiie  lot 

The  defendant  was  the  owner  of  the  lot  when  the  services 
were  performed,  and  still  remains  the  owner.  Previous  to  the 
making  of  the  oonitract  for  the  grading  of  the  street  between 
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he  Superintendent  and  the  contractor,  the  lot  was  appraised, 
:or  revenue  purposes,  at  fourteen  hundred  dollars.  The  assess- 
nent  amounts  to  nineteen  hundred  and  ei^ty-nine  dollars  and 
ifty-four  cents.  The  lot  is  rendered  worthless  in  consequence 
>f  the  grading  of  the  street  The  Court  gave  judgment  against 
he  defendant  for  the  amount  of  the  assessment,  and  decreed 
hat  the  plaintiff  should  have  a  lien  on  said  lot  to  the  amount 
>f  said  judgment 

The  construction  and  improvement  of  streets  are  public 
;vorks,  and  are  intended  for  the  benefit  of  the  public  at  large ; 
md  though  the  presumption  may  be  indulged  in  that  the  larger 
portion  of  the  benefit  inures  to  the  owner  of  the  contiguous 
property,  yet  it  is  but  a  presumption  which  in  a  large  proper- . 
tion  of  cases  is  not  true,  and  it  remains  but  a  presumption  that 
is  liable  to  be  rebutted  by  proof  of  the  truth.  The  streets, 
although  public  works  and  designed  for  public  use,  are  not 
always  constructed  at  public  expense,  but  more  generally  they 
are  graded  and  improved  under  the  direction  of  the  municipal 
authorities,  at  the  expense  of  the  contiguous  lots  and  lands. 
The  municipal  governments,  in  causing  street  improvements 
to  be  made,  act  under  the  authority  conferred  upon  them  by 
the  Legislature,  the  authority  being  a  portion  of  the  sov- 
ereignty delegated  to  them  for  the  purposes  of  municipal 
govermnwit 

The  municipal  government,  in  the  exercise  of  the  authority 
thus  conferred,  is  subject  to  all  the  constitutional  restraints  and 
limitations  imposed  on  the  Legislature,  and  has  no  other 
or  greater  power  than  is  and  lawfully  may  be  conferred  on 
it  by  the  legislative  act  It  can  make  no  order  for  the 
improvement  of  a  street,  and  make  no  provision  for  the  pay- 
ment of  the  expenses,  that  the  L^islature  might  not  do  if  it 
should  act  directly  in  the  matter.  When  the  improvement 
has  been  made,  an  assessment  is  levied  upon  the  adjacent 
real  estate  by  the  city  government,  in  such  manner  as  the 
Legislature  has  directed,  to  pay  for  the  expenses  of  the  work. 
Is  the  right  to  levy  the  assessment  thus  conferred  upon  the 
city  a  portion  of  the  power  possessed  by  the  Legislature  of 
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raising  money-  for  pnblic  purposes  by  tazationy  or  does  it 
rather  fall  within  the  right  of  eminent  domain  I  K  not 
deriyed  from  one  of  these^  it  is  diffioolt  if  not  impossible  to 
refer  it  to  any  sonroe  of  legislative  power  nnder  the  Con- 
stitution. It  appears  to  ns  very  clearly  that  the  assessment 
is  not  a  tax,  and  thon^  the  authorities  are  not  uniform  on 
this  pointy  we  think  the  opinion  of  Mr.  Chief  Justice  Bronson 
in  Sharp  v.  Spier,  4  Hill,  76,  and  in  Sharp  v.  Johnson,  Id. 
92,  unanswerable  and  decisive  against  its  being  regarded  as 
a  tax.  (See  also  the  able  opinion  in  People  ex  rel.  Post  v. 
Mayor,  etc.,  of  Brooklyn,,  6  Barb.  209 ;  and  Municipality  No. 
2  V.  White,  9  Louis.  Ann.  446.)  If  held  to  be  a  tax,  it  would 
•be  in  violation  of  the  cardinal  rule  of  the  Constitution  which 
requires  taxation  to  be  equal  and  uniform.  The  Legislatore 
may  lawfully  divide  the  State  into  districts,  as  counties, 
townships,  cities,  etc.,  and  may  provide  that  the  authorities  of 
each  district  may  raise  money  for  local  purposes  by  tax- 
ation, and  the  amount  may  vary  in  the  several  districts,  but 
the  tax  must  be  equal  and  uniform  upon  the  persons  and 
property  subject  to  taxation  in  each  districts  If  the  assess- 
ment for  street  improvements  is  a  tax  it  would  be  no 
more  competent  for  the  city  government  to  levy  the  entire 
amount  of  it  upon  the  property  contigaous  to  the  street  that  had 
been  improved  than  to  levy  upon  the  same  property  the  whole 

^  amount  of  the  expenses  of  any  branch  of  the  municipal  Qov- 

'  emment. 

^  It  is  also  very  difficult  to  uphold  the  power  of  levying  Ae 

assessment  on  the  adjacent  property  upon  the  theory  that  it 
is  parcel  of  the  right  of  eminent  domain,  transferred  by 
the  Legislature  to  the  subordinate  authority.  When  private 
property,  whether  lands  or  personal  property,  or  the  value  of 
either  of  them,  is  taken  for  public  use,  just  compensation  must 
be  made  therefor.  In  order  to  overcome  this  apparently  unsur- 
mountable  difficulty,  it  has  been  often  held  that  the  owner  of 
the  property  should  be  deemed  to  be  compensated  by  the 
benefits  in  the  way  of  an  increase  of  value  tliat  the  property 
has  received  by  the  adjacent  improvements    We  do  not  under 
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take  to  say  whether  such  benefits,  as  fallacious  as  they  are  in 
many  cases,  and  of  which  this  case  is  a  striking  instance,  do 
or  do  not  constitute  a  ^^just  compensation,"  according  to  the 
requirements  of  the  Constitution;  but  for  the  purposoB  of  this 
case,  we  admit  that  such  benefits  may  satisfy  Uie  constitu* 
tional  demand.  The  cases  sustaining  this  view,  generally,  but 
not  uniformly,  hold  that  this  benefit  resulting  from  the  street 
improvements  attaches  itself  to  the  adjacent  property,  and 
does  not  directly  accrue  to  the  person  who  may  happen  to  be 
the  owner.  The  owner,  as  an  individual  disconnected  from 
the  property,  receives  no  other  or  greater  benefit  from  the 
making  of  the  improvement  than  each  person  within  the  cor- 
porate limits.  The  doctrine  that  a  limited  number  of  per- 
sons, who  may  happen  to  own  property  in  a  given  locality 
within  the  city,  shall  be  chargeable  personally  with  the  ex- 
penses of  a  public  improvement,  is  not  in  accordance  with 
the  presumption  on  which  those  cases  proceed,  and  cannot 
be  sustained  upon  any  theory  of  the  constitutional  authority 
of  the  Legislature — neither  as  included  in  the  taxing  power 
nor  the  right  of  eminent  domain,  nor,  indeed,  upon  any  theory 
except  that  of  the  absolute  power  of  the  legislative  depart- 
ment of  the  Oovernment  —  for  it  would  be  merely  the  exercise 
of  the  power  of  taxation  freed  from  the  constitutional  limits 
ations  of  equality  and  uniformity,  and  would  be  as  odious  in 
all  its  features  as  a  forced  loan,  without  the  justification  of 
imperious  necessity. 

When  expenses  for  the  improvements  have  been  incurred 
by  the  city,  or  some  one  acting  under  her  authority,  it  has 
been  usual  to  give  a  lien  upon  the  adjacent  property,  or  to 
authorize  it  to  be  sold  for  the  payment  of  those  expenses,  or 
some  part  of  thenu  This  brings  ua  to  the  inquiry  whether, 
by  the  provisions  of  the  San  Francisco  Consolidation  Act, 
and  the  amendments  thereto,  the  Legislature  has  in  fact  done 
anything  more  than  to  provide  for  a  lien  upon  the  adjacent 
pioperty  and  define  the  manner  in  which  the  same  may  be 
enforced.  Sections  forty-two,  forty-seven,  and  other  sections 
of  the  Act  of  1856,,  provide  that  the  expenses  of  the  several 
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kinds  of  work  Bhall  be  botne  by  the  adjoining  property  and 
shall  become  a  li^i  thereon;  and  the  amendatory  Aet  of 
1859,  which  was  in  force  when  the  contract  in  this  ease  waa 
let,  in  corresponding  sections,  makes  similar  provisions. 

The  Act  of  1862,  which  was  in  force  when  the  work  under 
the  contract  was  completed,  in  the  eighth  section  prescribes 
in  detail  the  property  that  shall  be  liable  for  the  payment  of 
the  different  kinds  of  improvements ;  and  a  subsequent  section 
provides  that  upon  the  doing  of  certain  official  acts  the 
amount  assessed  ui)on  each  parcel  of  property  shall  be  and 
constitute  a  lien  thereon.  It  is  apparent  from  these  provi- 
sions of  the  Consolidation  Act^  that  it  was  intended  that  the 
expenses  of  each  street  improvement  should  be  borne  by  the 
contiguous  lots;  and  there  is  no  clause  in  the  Act  of  1859, 
or  of  .the  Act  of  1862,  which,  either  directly  or  by  necessary 
implication,  charges  the  owner  of  the  lot  personally  with 
those  expenses  that  are  required  to  be  assessed  upon  the  lot, 
unless  that  is  done  by  those  provisions  of  the  Act  prescribing 
the  mode  of  procedure  for  the  collection  of  the  assessment, 
^o  cause  of  action  accrued  in  any  manner  to  the  plaintiff  as 
against  the'  defendant,  to  recover  the  assessment  until  after 
the  Act  of  1862  took  effect;  for  the  work  was  not  then  com- 
pleted, and  the  several  official  acts  had  not  then  been  per- 
formed which  were  requisite  before  he  could  sue  the  defend- 
ant The  plaintiff,  in  his  own  right,  acquired  no  cause  of 
action  against  the  defendant  for  the  services  performed,  for 
there  was  no  contract,  express  or  implied,  between  the  par- 
ties, but  the  ri.G:ht  of  action  was  transferred  to  him  by  a  sort 
of  legislative  assignment,  and  when  transferred  to  him  he 
took  it  subject  to  the  laws  then  in  force,  so  far  as  his  remedy 
against  the  defendant  was  concerned,  though  the  contract 
with  the  Superintendent  may  have  been  made  under  a  former 
Act. 

It  is  provided  in  section  twenty-nine  of  that  Act  that  **  All 
proceedings  which  may  have  been  taken  under  the  law,  for 
which  this  law  is  a  substitute,  and  which  are  priding  at  the 
time  this  law  shall  take  effect,  may  be  continued  and  completed 
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under  this  law;  '^  and  it  is  further  provided  by  section  thirteen 
that  ''  In  all  snits  now  pending  or  hereafter  to  be  brought  to. 
recover  street  assessments,  the  proceedings  therein  shall  be 
governed  and  r^ulated  by  the  provisions  of  this  Act"  Sec- 
tion thirteen  of  the  Act  of  1862,  which  is  the  only  section  of 
the  Act  authorizing  the  contractor  to  sue  the  lot  holder  to 
recover  the  assessment  made  as  in  this  case,  provides  that  the 
contractor  after  thirty-five  days  from  the  date  of  the  warrant 
may  sue  '^  the  owner  of  the  land,  lots  or  portion  of  lots  assessed 
on  the  day  of  the  date  of  the  recording  of  the  warrant,  assess- 
ment and  diagrams,  or  on  any  day  thereafter  during  the  con- 
tinuance of  the  lien  of  said  assessment,  and  recover  the  amount 
of  said  assessment  remaining  due  and  unpaid."  The  language 
and  plain  meaning  of  the  section  includes  not  only  the  person 
who  owned  the  lot  at  the  date  of  the  recording  of  the  warrant, 
assessment  and  diagrams  as  liable  to  be  sued,  but  also  each 
person  successively  who  may  thereafter  and  during  the  contin- 
uance of  the  lien  be  the  owner.  The  statute  does  not  provide 
a  different  remedy  against  the  subsequent  owner  from  that 
given  against  the  owner  at  the  time  the  lien  attached,  but  it 
affords  the  same  remedy  in  every  case.  The  action  is  to  be 
brought,  not  in  the  county  in  which  the  defendant  resides,  but 
in  the  county  in  which  the  lot  is  situated.  The  form  of  tho 
judgment  is  also  prescribed,  the  Court  being  empowered  tc» 
'^  adjudge  and  decree  a  lien  against  the  premises  assessed  and 
to  order  such  premises  to  be  sold  on  execution,  as  in  other 
cases  of  sale  of  real  estate  by  process  of  said  Courts."  The 
proceedings  authorized  to  be  taken  in  the  case  indicate  that  it 
was  intended  that  the  action  should  be  an  action  in  rem  to 
enforce  the  payment  of  the  assessment  by  a  decree  for  the  sale 
of  the  lot^  and  in  proceedings  of  that  character  it  was  proper 
that  the  person  owning  the  lot  charged  with  the  lien  at  the 
commencement  of  the  action  should  be  made  a  defendant  to  the 
action. 

No  one  would  contend  that  a  subsequent  purchaser  of  the 
lot  was  personally  liable  for  the  assessment,  or  that  in  enforc- 
ing the  lien  a  personal  judgment  could  be  rendered  against 
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hinL  And  it  will  be  observed  that  no  provision  is  made  that 
judgment  against  the  person  owning  the  lot  when  the  assess- 
ment was  made  may  be  taken  in  the  action  brought  against 
the  subsequent  owner.  It  is  beyond  aU  doubt  that  the  L^ps- 
lature  intended  to  charge  the  lot  with  the  assessment^  to  give 
a  lien  upon  the  lot  to  secure  the  payment  of  the  assessment^ 
and  to  authorize  the  Courts  to  enforce  the  lien  by  ordering  a 
sale  of  the  property,  but  not  to  give  any  recouzise  against  the 
owner  or  make  him  personally  liable*  If  there  was  any  doubt 
upon  this  point,  we  would  be  justified,  and  indeed  required, 
to  give  the  owner  of  the  lot  the  benefit  of  the  doubt,  because, 
under  the  well  established  rules  of  construction,  it  is  our  duty 
to  80  interpret  the  Act,  if  its  terms  will  admit  of  it,  that  it  shall 
harmonize  with  the  recognized  rules  of  law  and  rights  of  prop- 
erty. It  is  not  to  be  presumed,  imlees  the  terms  of  the  Act  im- 
peratively require  it,  that  the  Legblature  intended  that  under 
this  Act  such  a  wrong  might  be  prapetrated  as  would  result  if 
the  personal  judgment  against  the  defendant  could  be  main- 
tained for  the  l-ecovery  of  the  assessment,  levied  to  pay  for  work 
performed  not  at  his  request,  but  against  his  objections,  and 
when  by  the  work,  as  performed,  the  value  of  his  property  was 
wholly  destroyed. 

It  is  proper  to  mention  another  principle,  which  we  think 
is  sufficient  to  control  the  whole  case.    If  it  is  admitted  that 
|[(  the  benefits  received  by  the  property  or  its  owner,  by  means 

^  of  the  improvements^  will  satisfy  tiie  ooiistitutional  reqidre- 

ment  of  a  just  compensation  for  the  assessment  levied  upon 
the  properly,  that  theory  is  subject  to  the  rule  that  the  assess- 
ment must  not  exceed  the  value  of  the  benefit  conferred  by  %he 
making  of  the  improvement  This  doctrine  is  laid  down  in 
Matter  of  Fourth  Avenue,  3  Wend.  463;  Matter  of  Albang 
Street,  11  Wend.  149;  Matter  of  Canal  Street,  11  Wend.  154; 
Matter  of  William  and  Anthoivy  Streets,  19  Wend.  678 ;  Matter 
of  Platbush  Avenue,  1  Barb.  286;  and  is  affirmed  in  Canal 
Bank  of  Albany  v.  Mayor,  etc.,  of  Albany,  19  Wend.  344;  and 
People  ex  rel.  Post  v.  Mayor,  etc.,  of  Brooklyn,  6  Barb,  809; 
and  we  think  the  dodtrine  is  correct  and  applicable  to  cases 
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like  the  one  at  bar.  And  certainly  an  assessment  should  not 
be  laid  either  upon  the  property  or  the  owner,  where  instead 
af  a  benefit  to  the  property  the  owner  has  received  only  an  in- 
jury by  the  work  on  account  of  which  it  is  proposed  to  levy  the 
useasment. 
Judgment  reversed  and  the  cause  remanded  for  further  pro- 


Sawtxb,  J.y  concurring  specially. 

I  dissent  from  some  of  the  views  expressed  in  the  opinion, 
but  concur  in  the  reversal  of  the  judgment 

By  the  Court,  Bhodbs,  J.,  on  petition  for  rehearing. 

We  have  carefully  considered  the  respondent's  elaborate  peti* 
tion  for  a  rehearing,  but  in  the  view  we  take  of  the  case,  a  de- 
cision of  several  of  the  points  therein  made  is  unnecessary. 

Asi  su^rjarested  by  the  learned  counsel,  it  may  be  far  more  con- 
venient, in  enforcing  the  payment  of  street  assessments,  to  be 
pennitted  to  take  a  personal  judgment  than  a  judgment  in  rem 
only,  but  that  consideration  would  certainly  not  be  seriously 
urged  as  a  sufficient  reason  for  allowing  a  judgment  to  be  taken 
which  was  clearly  in  conflict  with  constitutional  law. 

If  it  is  said  that  in  the  absence  of  a  personal  liability  of  the 
lot  owner  for  the  assessment,  the  contractor  is  liable  to  lose  that 
portion  of  the  assessment  which  exceeds  the  value  of  the  lot 
presumed  to  be  benefited  by  the  improvement,  for  which  the 
aseessment  was  made,  it  may  be  answered  that  the  same  result 
might  happen  if  the  lot  was  the  only  property  possessed  by  the 
lot  owner;  and  further,  that  it  is  the  duty  of  tbe  contractor  to 
lee  that  some  sufficient  responsibility  exists  for  the  payment  of 
his  work ;  that  is  to  say,  to  ascertain  whether  the  lot  is  of  value 
enough  to  bear  the  burden  proposed  to  be  imposed,  upon  it  for 
ita  improvement*  It  is  as  unquestionably  his  duty  to  nee  that 
ample  liability  exists  for  his  payment  as  it  is  to  kpow  that  a 
▼alid  ordinance  passed  authorizing  the  work  to  be  doncf,  f or  he 
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ia  dealing  with  offioeis  nested  with  special  and  limited  aatho^ 
itjy  and  he  mnet  bear  the  consequence  of  his  own  errors  and 
negligence. 

We  are  earnestly  pressed  by  the.  learned  counsel  for  the  re- 
spondent to  grant  a  rehearing^  because  the  case  cannot  be  fully 
aj^ed  on  briefs,  as  the  law  is  special  and  oomplicated,  present- 
ing many  points  for  discussion ;  but  if  our  view  of  the  situation 
and  rights  of  the  parties  is  correct,  the  points  arising  out  of  the 
details — the  machinery —7  of  the  Act  are  immaterial  to  the 
decision  of  the  leading  question  in  the  present  action. 

We  are  referred  to  section  seventeen  of  the  Act  of  1862  as 
decisive  of  the  question  of  the  personal .  liability  of  the  lot 
owner  in  favor  of  the  contractor.  It  will  be  noticed  that  tho 
contract  was  made  under  laws  in  force  ptioY  to  the  passage  of 
the  Act  of  1862,  and  what  we  said  in  respect  to  the  questicm 
whether  a  personal  liability  for  the  assessment  was  given  by 
the  statute,  had  relation,  not  to  a  case  that  might  arise  out  of  a 
contract  executed  under  the  Act  of  1862,  but  to  the  case  then 
before  us  growing  out  of  a  contract  made  under  laws  in  force 
anterior  to  the  passage  of  that  Act.  Although  the  Act  of  1862 
purports  to  create  a  personal  liability,  it  does  not  in  terms,  nor 
by  necessary  implication,  have  a  retrospective  operation  so  as  to 
create  a  personal  liability  for  work  performed  or  to  be 
performed  under  contracts  made  before  the  passage  of  the  Act 
The  Legislature,  by  the  Act,  granted  to  parties  proceeding 
tmder  the  statute  then  in  force  the  benefit  of  tiie  remedies  pro- 
tided  in  that  Act;  but  the  grant  of  a  new  remedy  —  a  mere 
mode  of  procedure  to  maintain  an  existing  right  —  which 
is  detoly  within  the  power  of  the  L^slature,  is  very  different 
in  substance  and  effect  from  the  grant  of  a  new  or  additional 
liability  for  services  performed  or  being  performed  under  an 
existing  contract  We  do  not  now,  nor  have  we  in  the  opinion 
already  delivered,  attempted  to  controvert  the  position  of  the 
respondent  —  that  the  Legislature  have  in  express  terms,  in  the 
seventeenth  section  of  the  Act  of  1862,  declared  that  the  lot 
owner  shall  be  personally  liable  for  the  payment  of  the  asses? 
ment,  but  we  hold  that  such  liability  can  attach,  if  at  all,  onlv 
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to  contracts  iMde  after  the  passage*  of  the  Act,  and  when  Vf^ 
said  that  the  Legislature  did  not  intend  that  the  lot  owner 
shoufd  be  personally  liable,  we  had  reference  to  an  assessment 
for  work  done  nnder  a  contract  made  before^  not  after,  the  pais* 
sage  of  that  Act.  ' 

The  principles  upon  which  we  rely  for  a  solution  of 'Ihe 
principal  questions  in  this  case,  and  the  course  of  reasoning 
adopted,  may  tend  to  show  the!  invalidity  of  the  personal  lia<» 
bility  clause  in  section  seventeen  of  the  Act  of  1868,  butthii 
question  6i  the  validity  of  that  clause  id  not  in  issue,  becauB* 
it  has  no  application  to  the  present  case. 

An  assessment  for  the  improvement  of  a  street,  levied  solely 
upon  the  owners  of  the  lots  lyidg^  adjacent  to  the  street  thai 
has  been  improved  as  a  publi(i  street,  and  which  is  authorized 
by  law  to  be  collected  frottf  the  lot  owners  as  a  personal 
charge,  without  regard  to  the  benefit  actually  accruing  tA 
them  by  means  of  the  improveinent^  is-  a  tax,  and  as  such  i^ 
obnoxious  to  the  objection  that  it  violates  the  constitutional 
requirement  of  equality  and  uniformity.  > 

We  rest  our  opinion  mainly  oki;  the' proposition  that  stifeet 
assessments,' of  the  f omd  of  the^  present  <me>  can  be  maintained^ 
if  at  all,  only  on  the  theory  that  the  power  to  levy  stich 
assessments  upon  the  lots  ad jaoent  to' the  street  that  has  beeil 
improved  under  the  direction  6f  the  city  government  is  parcel 
of  the  right  of  eminent  domain  trailsferred  by  the  LegislatuW 
to  the  city;  and  that  to  maintaitl' them  even  on  that  theoiy; 
it  must  be  assumed  that  the  benefits  that  the  lots  have  receiVe^ 
from  the  improvements  constitute  a  '^  just  compensation "  for 
the  lien  cast  upon  them.  The  requirement  ^f  a  just  compen^ 
sation  to  be  made  for  private  property  taken  for  public  us^ 
attends  every  exercise  of  the  power  by  an  authority  subordi'* 
nate  to  the  sovereign  power  of  the  State,  as  well  as  by  the 
State  itself,  and  applies  as  well  where  die  value  or  a  part  of 
the  value  of  the  property  is  taken  by  being  subjected  to  the 
payment  of  a  sum  of  money,  as  where  the  property  itself/ or 
some  interest  therein,  is  directly  taken  for  public  use.  As  i 
necessary  consequence  of  this  doctrine,  the   amount   of   thd 
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diai^  or  lien  imposed  up(Hi  the  property  cannot  exceed  the 
value  of  the  property,  and  the  payment  of  the  amount  can  be 
enforced  only  by  proceedings  to  subject  the  lot  to  sale  ill  dis- 
diarge  of  the  lien.  The  personal  judgment  rendered  against 
the  appellant  is  therefore  erroneous. 

The  validity  of  the  lien  thus  asserted,  and  of  the  judgment 
erdering  the  lot  to  be  soldy  must  be  ascertained  mainly  by  an 
examination  of  the  acts  and  proceedings  required  by  law  to 
he  done  and  had  by  the  officers  of  the  city  and  the  contractor 
previous  to  the  time  at  which  the  allied  right  of  action 
accrued  to  the  contractor.  We  previously  omitted  to  con- 
aider  this  branch  of  the  case  because,  the  parties  admitting 
&e  lot  to  be  of  no  value,  we  deemed  it  unnecessary  to  ascer- 
tain whether  the  proceedings  requisite  to  charge  the  lot  with 
Che  payment  of  the  assessment  had  been  taken  according  to 
law,  but  as  the  contractor  is  entitled  to  his  judgment,  without 
regard  to  the  value  of  the  lot,  if  the  proceedings  have  been 
luegular,  it  becomes  necessary  to  pass  also  upon  the  judgment 
ordering  the  lot  to  be  sold. 

Upon  this  question  the  appellant  maintains  that  when  snm- 
mary  proceedings  are  authorised  by  statute,  the  effect  of  which 
18  to  divest  or  affect  rights  of  property,  the  statute  ia  to  be 
strictly  construed,  and  that  tha  power  conferred  must  be  exe- 
cuted, precisely  as  given,  and  that  any  departure  vitiates  the 
whole  proceeding.  This  doctrine  is  wdl  expressed  in  the 
axiomatic  language  of  Mr.  Justice  Bronson  in  Sharp  v.  Spier, 
4  Hill,  76:  '^  Every  statute  authority  in  der(^tion  of  the 
oommon  law  to  divest  the  title  of  one  and  transfer  it  to 
another  must  be  «triotly  pursued  or  the  title  will  not  pass.'' 
We  expressed  our  concurrenee  in  this  principle  in  Curran  v. 
Shaitiick,  24  OaL  427,  as  applicable  to  proceedings  to  acquire 
the  right  of  way  for  a  public  road,  and  proceedings  as  in  this 
case  to  acquire  a  lien  for  the  payment  of  a  street  assesamest 
adre  within  the  reas(»is  of  the  rule. 

.  We  shall  notice  but  one  of  the  objections  made  by  the  appel* 
l^nt  to  the  proiceedings,  and  that  is,  that  the  resolution  of  inten- 
iiou  of  the  Board  of  Supervisors  to  grade  the  street  in  queatioii, 
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Avas  Dot  pt^esented  to  the  President  of  tlie  Board  for  approval 
according  to  the  requirements  of  fiecticn  sixty-eight  of  the  Con- 
solidation Act.  It  is  a  general  rule  that  the  legislative  depart- 
ment of  a  city  government  can  act  only  through  the  medium 
of  an  ordinance,  unless  the  organic  law  specially  provides 
another  mode.  The  instrument  containing  the  expression  of 
the  legislative  will  need  not  necessarily  be  in  the  usual  form  of 
a  municipal  ordinance  and  be  preceded  by  the  words  ''Be  it 
ordained/'  etc.,  but  it  miay  properly  be^  as  in  tliis  case,  in  the 
form  of  a  resolutioii,  but  whatever  its  form^  it  amounts  in  sub- 
stance to  an  ordinance  and  must  be  passed  in  the  mode  pre- 
scribed for  the  passage  of  ordinances. 

It  is  provided  in  section  forty  of  the  Consolidation  Act,  that 
the  Board  may  order  a  street  to  be  graded  after  notice  of  thflir 
intendon  has  been  published  in  a  daily  newspaper  for  the 
period  of  ten  days,  unless  the  owners  of  a  specified  proportion 
of  the  lands  or  lots  bounded  by  the  street  shall  make  written 
objection  thereta  The  decfauratioii  of  intention  is  the  fonda- 
mental  act  of  the  whole  proceeding  to  grade  the  streeti  and 
in  the  absence  of  the  declaration  of  intention  manifested 
by  an  ordinance  or  some  act  that  is  its  equivalent  in  substance 
and  effect,  thou^  differing  from  it  in  form,  the  whole  proceed* 
ings  must  fail  of  compulsory  effect  The  manner  of  making 
the  declaration  of  int^tion  is  not  specified  in  the  Act,  but  the 
power  to  make  the  declaration  is  conferred  npon  the  Board 
and  expressed  in  the  same  general  terms  as  in  the  preceding 
and  subsequent  secticms^  *is  the  authority  to  lay  out  a  street  or 
to  order  a  street  to  be  graded,  and  it  is  impossible  to  see  why 
an  ordinance  or  a  resolution  is  not  as  requisite  in  declaring  the 
intention  to  grade  the  street,  as  in  ordering  the  street  to  be 
graded.  If  it  is  said  that  the  resolution  of  intention  is  not 
comprised  within  the  meaning  of  the  words  "  every  ordinance 
or  resolution  of  the  Board  of  Supervisors  providing  for  any 
specific  improvement,"  as  used  in  section  sixty-eighty  it  m»y 
•>e  answerted  that  the  declaration  of  intention,  whatever  may 
^e  its  form,  is  a  legislative  aet^  and  aa  sudi  must  be  passed  in 
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tfae  mode  piescribed  hy  lemi  vtid  for  that  purpose  it  must  be 
presented  to  the  PreBident  of  the  Board  for  his  approy&L 
•  Rehbaring  denied* 

Sawybb,  J.  ooncuniiig .  speoiallj, 

1  IiGoneur  in  denying  a  rehearing  for  reasooB  different  from 
those  expressed  in  the  opinion.  I  also  dissent  from  the  con- 
struction given  in  the  opinion  to  sections  forty  and  sixty-eight 
of  the  Ckmsolidation  Aot- 
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IlmACRnra  a  Witnsss.-^  BYiclteiice  o^  '  bad  character  for  ehaatlty  li  aat 
'  admlaslble  for  the  pnrpoafr  of  Impoachloff  the  taatlmon j  of  a  wltaen. 

^KB. —  An  Inqtdry  inio  t^ei character  of  a  wltneaa  for  the  pnrpoee  of  hn- 
peaching  hla  teatimonj  must  be  reatrlcted  to  hla  character  for  troth  and 
*    '  veradtjr. 

Air'  AssAuvrd — The  ttatntory  deflaKlioli   of  aa   aaaanlt   la  anhatantlally  flkt 

j     .same  aa  at  common  law. ,  *       .    . .  . 

S4MB. —  An  Intent  to  commit  violence,  accompanied  by  acts  which.  If  not 
IntermptM  or  avoided  by  th^  retreat  of  the  other  party,  woold  be  fol- 
lowed by  personal  violence,:  amonnta  to  an  assault. 

S^iuL — It  Jfl  not  IndlspoiaaMe;  ^o  the  commission  of  an  aasanlt  that  the 
.assailant  should  be  at  any  tlme^  within  striking  dlstanoe^ 

TBStiMONY  IN  CBiMiKAL  Casb. —  6ii  trial  for  an  assault  with  Intent  to  eon- 
!  mlt  murder  It  appeared  Uiat  the  defendant  committed  the  assault  la  the 
prosecutrix's  house,  and  t|ie. prosecutrix  Immediately  escaped  and  went  to  • 
.butcher  shop  a  few  rods  away,  and  that  the  defendant  followed  hw 
thither  after  some  few  minutes  had  elapsed;  JTsId,  that  what  oeeurred 
lietween  the  prosecutor  a^  defendant  at  the  butcher's  ahop  was  admlsrible 
<  In  evidence,  at  least  on  the' qd^tlon  of  Intent 

What  is  av  Assaul/t. —  To  constitute  an  assault  the  party  must  hatt  tht 
intent  to  strike,  the  ability  to  do  so,  and  must  make  the  attempt 

CljbRfiY,  J.  '  • 

^upBA^ftMBZfT  or  .Wincssf^-r  Testimony  to  Impeach  a  witness  should  sot  be 
confined  to  his  character  for  truth  and  veracity,  but  should  extend  to  bis 
entire  moral  character,  and '  a  witness  may  be  Impeached  by  testlfflony 
Shbwing  that  hla  general  moral  character  is  bad. 

Appbal  from  the  Ooun^  Court  of  Santa  (^ara  Oonn^. 

"The  testimotny.for  the  >pn>8ecution  showed  that  the  defendant 
entered  the  house  of  the  prosecutrix  and  called  for  liquor^  and 
was  refused.    He  insisted,  and  it  was  given  to  him,  irfien  hs 
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called  cm  the  prosecutiix  to  drink,  and  upon  her  declining  to 
do  so,  throwed  the  tnmhler  on  the  floor,^  threatened  to  kiH  her, 
and  seized  a  hatchet  and  started  towards  her  having  it  raised 
in  a  threatening  attitude.  The  proseotitrix,  when  the  defend- 
ant had  approached  within  seven  or  eight  feet  of  her,  fled 
throng  the  door  into  an  ad j  dining  rootjot,  and  locked  the  door 
after  her.  The  defendant  then  went  up  to  the  door  and  struck 
it  with  his  hatchet.  The  prosecutrix,  after  waititiig  a  few  min- 
utes, passed  through  another  dodr  and  went  to  a  butcher  shop 
a  few  rods  distant  The  defendant,  alter  waiting  a  short  time, 
followed  the  prosecutrix  to  the  butd^er  shcqf^  and  again  threat- 
ened her  life. 

The  attorney  for  the  defendant  asked  the  Obnrt  to  gi^e  the 
foUowiiig  instructionfly  which  were  refused: 

^^If  the  JTPury  believe  from  the  evidence  that  when  the 
defendant  rose  from  taking  the  hatchet  in  his  hand>  and  before 
raising  it  in  a  striking  posture,  the  prosecutrix,  on  whom  the 
assault  is  alleged  t6  have  been  made,  had  left  the  tooin.  in  which 
he  and  she  were,  and  shut  the  door,  they  will  find  the  defend-* 
ant  not  guilty  as  charged  in  the  indictmtot,  becanse  whatever 
may  have  been  his  intention  in  taking  hold  of  the  hatchet,  therer 
was  an  abseince  of  ability  to  cany  the  same  into  effect. 

''If  the  jury  believe  from  the  evidence  that  defendant^  while 
with  the  hatchet  in  his  hand,  did  not  attempt  to  throw  -  the 
same  at  the  prosecutrix,  and  did  not  raise  it  to  sttike  her  whiler 
withiii  striking  distance,  they  will  fljid  liim  not  guilty  aa 
ehatgidd  in  the  indictment. 

'VThe  testimony  of  the  witneaa  as  to  what  took  place  in  the 
butcher  shop  does  not  go  to  sustain  the  charge  in  the  indict- 
ment, because  the  defendant  had  not  at  the  time  or  there  any 
weapon  in  his  hand  as  charged  in  the  indictment.'' 

The  other  facts  are  stated  in  the  opinicm  of  the  Court 

J.  Ahxander  Toell,  for  Appellant,  referred  to  the  following 
authorities  on  the  question  of  the  impeachment  of  the  witness: 
1  Greenleaf  on  Ev.,  note  2,  p.  59 ;  People  v.  Rector,  19  Wend. 
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570;  People  v.  Murphy,  14  Mass.  387;  8iaie  v;  Baswell,  i 
Dot.  209;  1  Hill,  S.  C.  251. 

/«  G.  MeCvIhugh,  Attorney-General,  for  the  Peoplau 

An  asscndt  is  committed  when  the  defendant,  wUh  ihe  inlewl, 
makes  the  offer  to  commit  the  piolence,  wUh  the  apparent  thonffh 
not  the  actual  power,  not  necessarily  within  striking  distance, 
hut  so  near  as  to  put  a  man  of  ordinary  firmness  not  in  actual 
hut  in  well  founded  apprehension  of  perU.  And  these  aie  the 
true  ingredi^itB  of  the  conpnon  law  afid  of  the  statutory  assault 
In  both  there  is  the  ^^  unlawful  attempt^  coupled  with  the  present 
ability  to  c<)imnit  the  injury,"  etc. 

And  we  refer  to  some  authorities,  and  especially  to  Bishop, 
the  most  philosophical  criminal  law  writer  of  the  age:  State 
Y.  Dmis,  1  Iredell,  N.  0. 135 ;  1  Whar.  Grim.  Law,  §§  1,241-8; 
2  Bishop's  Crim.  Law,  §g  82,  8ft,  87,  etts.;  1  Bishop's  Orim. 
Law  §  409. 

The  defendant  in  such  a  case  as  this  had  no  right  to  show 
the  prosecutrix  was  unchasta  If  the  offer  was  because  she 
was  the  party  injured,  then  it  was  inadmissible.  (3  Greenleaf 
on  £y.,  §  27.)  If  to  impeach  her  like  any  other  witness,  then 
also  the  better  opinion  is  it  was  inadmissible.  The  evidence 
as  U>  character  in  every  case,  whether  of  party  or  witness,  should 
bear  some  analogy  and  have  some  reference  to  the  nature  of 
tiie  charge.  In  this  case  the  trait  in  the  charact^  to  be  in- 
^  quired  into  was  that  of  the  generiftl  reputation  for  truth  and 

veracity  only  of  the  prosecutrix.  (1  Greenleaf  on  Ev.  §  461  n; 
1  Wharton  on  Orinu  Law,  §  814 ;  People  r.  Josephs,  7  CaL  129.) 

By  the  Court,  Sakdbbson,  C.  J* 

The  defendant  was  indicted  for  an  assault  with  intent  to 
eommit  murder,  tried  and  convicted  ks  chai^^. 

At  the  trial  the  defense  proposed  to  impeach  Ae  testimony 
«f  the  inroeeautrix  by  proving  her  to  be  of  a  notoriously  bid 
eharaoter  for  chastity.     The  testimony  was  rejected  by  the 
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ground  tliat  the  decision  of  the  Conrt  in  that  respect  was 
erroneous. 

That  the  ruling  of  the  Court  is  sustained  by  the  great  mass 
of  authority  is  not  disputed  by  coui^l  for  appellant}  but  it  is 
insisted^  notwithstanding,  that  the  bet^r  reason  is  opposed  to  it 
We  do  not  deem  it  necessary  to  enter  into  a  discussion  as  to 
what  the  law  ought  to  be  upon  this  subject  There  is  much 
force  in  the  argument  made  in  support  of  the  theory  that  the 
inquiry  into  the  character  of  a  witness^  tor  the  purpose  of  im- 
peaching his  testimony,  ought  not  to  be  restricted  to  his  reputa* 
tioQ  for  truth  and  veracity;  but  the  rule  is  too  well  settled  the 
other  way  for  us  to  disturb  it  If  it  is  thought  that  the  (B^ds  of 
justice  would  be  subserved  ly  changing  the  rule  so  as  to  make 
the  entire  moral  character  of  the  witness  in  the  estimation  of 
society  the  subject  of  inquiry,  let  the  change  be  made  by  the 
Legislature,  and  not  the  judiciary. 

The  instructions  asked  for  on  the  part  of  the  defendant  were 
properly  refused.  The  first  and  second  seem  to  be  founded 
upon  the  idea  that  there  is  a  aubstantial  difference  between  an 
assault  at  common  law  and  an  assault  as  defined  in  our 
statute.  In  our  judgment  no  such  distinction  exists.  The 
common  law  definition  of  an  assault  is  substantially  the  same 
as  that  found  in  the  statute.  (1  Bussell  on  Crimes,  748;  1 
Wharton,  Section  1,241.)  The  vice  in  the  two  instructions 
under  consideration  is  found  in  the  idea  which  they  coun- 
tenance that  there  may  be  an  intermediate  point  between  the 
commenconent  and  the  end  of  an  assault  where  if  the  assailant 
is  interrupted  either  by  the  escape  of  the  party  assailed  or  the 
interference  of  bystanders,  the  offense  is  thereby  made  incom- 
plete. 

In  order  to  constitute  an  assault  there  must  be  something 
more  than  a  mere  menace.  There  must  be  violence  begun  to 
be  executed.  But  where  there  is  a  dear  intei^t  to  commit 
violence  accompanied  by  acts  which  if  not  interrupted  will 
be  followed  by  personal  injury,  liie  violence  is  commenced  and 
the  assault  is  complete.  Thus  riding  after  the  prosecutor  so 
as  to  compel  him  to  run  into  a  garden  for  shelter,  to  avoid 
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being  beaten,  wai9  held  to  be  an  assault  (Mortin  y.  Shoppee, 
3  Car.  &  Payne,  374.)  So  where  the  defendant  was  advanc- 
ing in  a  threatening  attitude,  with  intent  to  strike  the  plaintiff, 
so  that  his  blow  would  in  a  second  or  two  have  reached  the 
plaintiff,  if  he  had  not  been  stopped,  although  when  stopped 
he  was  not  near  enough  to  strike,  it  was  held  that  an  assault 
had  been  committed,  (Stephen  r.  Myers,  4  Car.  ft  Payne, 
349.)  It  is  not  indispiensable  to  the  commission  of  an  assault 
that  the  assailant  should  be  at  any  time  within  striking  dis- 
tance. If  he  is  advancing  with  intent  to  strike  his  adversaiy 
and  comes  sufficientljr  near'  to  induce  a  man  of  ordinary  firm- 
ness to  believe,  in  view  of  all  the  circumstances,  that  he  will 
instantly  receive  a  blow  unless  he  strike  in  self  defense  or 
retreat,  the  assault  is  complete.  In  such  a  case  the  a^ 
tempt  has  been  made  coupled  with  a  present  ability  to  commit 
a  violent  injury  within  the  meaning  of  the  statute.  It  cannot 
be  said  that  the  ability  to  do  the  act  threatened  is  wanting 
because  the  iftct  was  in  some  manner  prevented.  In  the  pres- 
ent case  the  defendant  was  guiHy  of  an  assault  if  he  advanced 
on  the  prosecutrix  in  such  a  manner  as  to  threaten  immediata 
violence,  notwithstanding  she  succeeded  in  making  her  escape 
without  injury. 

The  third  instruction  asked  for  by  the  defendant  was  also 
properly  refused  because  what  occurred  in  the  butcher  shop 
appears  to  have  been  a  part  of  the  res  gestcBy  and  at  least  was 
admissible  on  the  question  of  intent 

The  third  instruction  asked  for  by  the  prosecution,  to  the 
effect  that  the  assault  was  complete  if  the  defendant  had  the 
intent  to  strike  and  the  ability  to  do  so,  when  by  itself  con- 
sidered, is  a  little  inaccurate  in  so  far  as  it  can  be  said 
to  ignore  the  idea  of  an  attempt  But  this  portion  must  be  read 
in  connection  with  the  residue  of  the  charge,  whidi  stifficiently 
Informed  the  jury  as  to  what  constituted  the  attempt,  to  wit, 
the  defendant's  rushing  toward  the  prosecutrix  with  the  axe  in 
his  hand  in  such  a  manner  as  to  show  that  he  could  and 
would  have  stnick  her  had  she  not  escaped  through  the  door. 
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Taking  the  entive  charge  together/  we'  do  not  think  the  jury 
eonid  have  misappreheolded  the  law  of  the  case. 

As  to  the  qutetion  whether  the  Verdict  is  sustained  hf  the 
evidence,  it  is  da£Scient  to  say  that  the  teetimooy  is  oonflietingi 

Judgnnent  aflSrmed* 

CuBsmr,  J.,  oononrring  specially. . 

The  rule  restricting  the  exaniiikaticm:  of  impeaching  witr 
nesses  to  the  general  character  for  tratb  and  veracity  of  tb^ 
witness  sought  to  be  impeached,  I  do  not  understand  to  be 
settled  to  the  exclusion  of  the  broader  inquiry  as  to  his  g^i- 
eral  character  or  general  moral  diaracter,  and  in  my  judgment 
the  examination  ought  not  to  be  sa  restricted.  In  Eiiglslnd 
the  inquiry  in  such  cases  involves  the  entire  moral  character 
of  the  witness  attempted  to  be  impeached^  and  the  estimation 
in  which  he  is  held  in  sodefy.  (3  Taylor^s  Ev.  Sees.  1,062, 
1,083.)  The  authorities  on  this  point  may  be  found  collate 
in  3  American  La^v  Journal,  145,  where  it  is  said, /^  So  far  as 
the  decisions  of  the  Courts  of  England  are  concerned,  th^ 
are  imanimous  to  the  point  that  the  true  criterion  of  the  credit 
of  the  witness,  is  his  general  character  and  conduct,  and  not 
his  character  for  truth  and  veracity.? 

In  New  York  the  rule  allowing  an  inquiry  respecting  the 
geaieral  character  of  the  witness  soii^t  to  be  im^peached  ob- 
tains. (People  V.  Mather,  4  Wend.  229 ;  People  v.  Rector,  19 
Wend.  579;  Johnson  v.  Peo;««,  8  Hilly  178 ;  Ft^ton  Sow*  v. 
Benedict,  1  Hall,  558.)  In  FvlUmBank  v.  Benedict,  Mr.  Jus- 
tice Oakley -r- a  very  able  Judge -^  held  the  true  rule  to  be  to 
inquire  of  the  impeaching  witnesis  Jiis  means  of  knowing  the 
general  character  of  the  witness  hnpeached,  and  whether  from 
such  knowledge  he  would  believe  hitti  niider  oath.  And.  he 
further  said,  ^'  To  inquire  only:  as  to  general  character  for  truth 
seems  too  narrow.  His  general  character  for  truth  and  h<mr 
esty  must  be  the  ground  of  his  general'  credit  as  a  witness." 

Li  Eeotudi^  the  rule  is  to  allow  an  inquiry  as  to  the 
ger^ral  diAiacter  of  the  witness  atiletnpted  to  be  imp^MJied. 
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(Hume  V.  5<;D<t,  3  A.  K  Marah.  261;  BIuby.  Kibbff,  1  Mon- 
roe^ 195.)  In  South  CaroUxMi  (Anamfmous,  1  Hill,  258»)  tbe 
CSourt  of  Appeals  of  diat  State  held  that  the  inquiry  need 
net  be  roBtricted  to  general  character  for  truth  oaly,  but 
that  the  true  inquiry  was  as  to  the  mtnees*  general  diar- 
acter.  The  Court  says:  ''If  the  witness  aasailed  is  of  gen- 
eral bad  moral  character,  his  general  oharactery  in  l^gal  oon- 
templati(HL,  is  a  bad  one  in  all  respects.  For  a  general  bad 
moral  character  can  only  eodst  where  a  man's  vices  so  far  pie- 
penderate  over  his  Tirtaes  as  to  force  the  conclusion  in  the 
inind  of  a  majority  of  his  acquaintances  that  he  is  a  bad  man/' 
In  ITorth  Carolina,  as  early  as  1804,  it  was  decided  that  a  wit- 
ness might  be  discredited  by  proving  him  of  bad  moral  char- 
acter, and  that  the  inquiry  should  not  be  confined  to  the  gen- 
eral character  of  the  witness  for  yeradty.  (State  ▼•  StaUings, 
Martin  &  Harwood,  490,)  and  twenty^five  years  afterwards 
the  Supreme  Court  of  that  State  reiterated  the  rule  in  an 
opinion  of  great  cogency  and  power.  (State  ▼«  BoeweU,  i 
Der.  210.)  The  same  rule  is  laid  down  by  the  Snprema 
Court  of  FemEisylTania  in  WiUce  y.  Lightnefp  11  Seig.  and 
Eawle,  198.  Mr.  Chief  Justice  Pennington,  of  New  Jeraej, 
in  illustration  of  the  fallacy  of  the  rule  confining  the  inqoiiy 
to  the  character  of  the  witness  for  veracity,  said:  **  Suppose 
a  witness  is  a  notoriona  cheat,  sharper  and  swindler,  althoo^ 
nothing  has  been  allied  against  him  on.  the  gioimd  of  his 
veracity  under  oath,  is  he  to  stand  in  point  of  credit  on  equal 
ground  with  a  man  of  unblemished  character  and  good  stand* 
ing  in  society?  Beason  revolts  at  the  idea.  I  take  it  that  the 
general  character  of  the  witness,  so  far  as  it  goes  to  show  turpi- 
tude  of  mind,  is  in  issue,  less  credit  being  due  to  a  contipt 
mind  than  a  pure  one."    (2  Cow.  Treat  461.) 

The  decisions  and  authorities  to  whidi  I  have  v^Eerred,  and 
the  reasons  on  which  they  are  founded,  to  my  mind,  are  eon* 
elusive  that  the  inquiry  as  to  the  duuracter  of  the  witness 
sought  to  be  impeached  oo^t  not  to  be  confined  to  his  Av- 
acter  for  truth  and  veracity.  Such  a  liniitatioii  necessarily 
excludes  all  discrimination  between  men  of  bad  eharaoteiSi 
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except  tt«  kbe  same,  may  be  generally  kmdwn  and  understood 
as  to  their  truth  and  veraci^j  and  men*  of  unsullied  Uvea  and 
corresponding  reputations.  If  the  general  character  of  a  wil- 
ness  which  is  proverbially  and  notoriously  bad  as  a  sharper  or 
a  swindler,  or  whose  life  is  steeped  in  vice  and  immorality, 
may  not  be  established  to  be  as  it  ie  generaDy  reported  among 
his  neighbon  aad  acquaintances — though  his  character  and 
reputation  as  to  trtith  and  veracity  in  terms  may  not  have 
been  the  general  subject  of  discussion-^ then  snch  witness 
stands  upon  an  equality  with  him  whose  diaract«r  is  without 
stain  and  whose  Kfe,  at  every  stage  of  it,  has  been  distin- 
guished by  the  performance  of  every  duty.  For  jurors,  sworn 
to  try  the  case  before  them  according  to  the  evidence,  though 
they  may  know  without  the  aid  df  testimony  produced  upoai 
the  trial  of  the  wide  difference  between  the  cbaracterBof  tils 
two  witnesses,  are  precluded  notwithstanding  their  knowledge 
derived  before  the  trial  from  observing  such  difference,  for  the 
reason  that  they  are  sworn  a  true  verdict  to  give  according  to 
the  evidence.  Thus  it  is  seen  that  the  witness  of  bad  char- 
acter may  secure  by  his  testimony  a  verdict  which  would  have 
never  had  eiristetice^  if  th^.  trath  at  to  his  general  chaaraoter 
could  have  been  made  manifest. 

I  am  unable  to  perceive  wherein  any  tiaterial  inconvenienoe 
would  be  likely  to  result  from  the  ^optien  of  the  broad  rule 
<^ning  the  door  to  inquiry  .Tespee^ing  the  general  eh^raolar 
of  witnesses  upon  whose  testimongr  the  rights  of  litigaxtts  iknb 
made  to  depend.  Good  pien  need  not  lear  tbetordaal  of  an 
examination  of  their  chai^acter,  while  the  vicipus  and  diahones^ 
to  a  degree  securing  for  themselves . notoriously  bad  repmtatiow^ 
should  be  weighed  in  the  balanee  bjy  which  their  adMil  conip 
paratiye  woi^h  and  worthlessnesa  may  be  detemuned 

The  defendant  proposed  at  tthis  trial  to  impeach  the  prooh 
cutriz  on  the  grounfi^that  her  character  was  notorioualy  bad 
in  pne  particular^  and  the  testimony  ^aa  rejet^ted.  The  loffer 
was  not  within  either  of  the  rol^  of  inquiiy  which  I.  hiwe 
cojisidered,  but  was  in  vioUtioa  particttla^y  of  the  ovie  which 
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I  have  endeavored  toshpiw  should  be  adopted;  and  diere£(ve 
I  tbink  the  jui^mei^.sb^d  1^  affirmed^ 
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haanvtama.  ov  Wwir»BaM»>^  A  i  rmuitetioii  opoii  tbo  «oiii««CeM)r  of  a 
.,. .   moot  tie  strictly  coutnief^^  Smw  9t  life,  liberty,  and  ppblle  jnotlee. 
Chinvsb  Wxtnbssbs.-^  a  defendalit  In.  a  criminal  caae  ^o  la  a  ChlaaBOB  la 
*'^^    entitled  to  fntrodnc^  ChlifM  wft^dikiM  In'  hia  tehalf. 

#»»  ftANDBRaoor,  C.   'tj-^Vki  *mtu4im'-  *^tn  itKfot  of  or  nsalaot  a&y   wUte 
^  '  .perfK>i|^**  In  the  Act  |»r^)^b|ttn«.pe^na^.of  one  halt  or  more  Indian  Wood, 
or  Mongolian  or  Cblneae.  (pohl  giVint.  evidence,  refer  to  the  defendant  alone 
*    '  to  a  criminal  acftfon.    *  '  '  '   ^        *'   '^*  ' 
i!)    •.."     .  "•        '       •   :;  'I  ;  :»^!  .:•  •■  >i       .  •        « 

I   Ap^SAiiirom  the  DiatriBt  Ooiirty  Ei|^tfa  Judicial  Diatrict, 

.The  defendant  ajp||^ed*.  ^.        , 
^,1,  Tiie  otW  facts  are  stiate^  '^l^/?  ppinion  of  the  CourL 

4) kf*. ^: MiiGvUougki  AU^m^QMeraly for  t&e  PeepSe. 

'i^The  ap][>ellfint^  a  Ohiiiilttilm,^  Irto  convicted  of  manshtuj^tar^. 
\  Oii>tA^1niWl^1le  offered. ^dttieT>Cli^^  witness  <m  his 

iKhaif ;    1?lie  BistricC'  AtlbbMer^  objected  to  his  eza&iiiiatioii  on 


dte  groun<i^  that  he  &  iMoltip^te^t' to  testify  for  or' aglainst  a 
j^hite  'pereNm^:  ai!^*  thcf  t^ilioiiy'  of  ^e  witness  Was  ^estcluded 
iff  the  a>wtt:  iSeetioti  ifHthJ^bi  the  '^  Act  conoc^Aii|D^  crimed 
aiid >pliiQaishrtnentff/''  r^Ji^V^'^^^^  reads  Wfollows: 

"  No  Indiin,  or  p^rsOii  ia*4ti^  one  half  or  more  of  Lidtiiii  blood, 
tif  Mpz^I^bi;'  or'ChinUis'y^dhf^  be  permitted  to  give  evidence 
tn  favor  or  a^inM  toy  ^itel  person:''  (Laws  1883,  '^  69.) 
'i  'T^LiB'  restnbtion'  iii)oii'  ti]fe 'Competency  of  a  witness  must  be 
•triA;!^  donstiTied^  iil'faWof  life,  liberty  and  public  justice! 
(The  people- to  a?  ti6lill}(!^i'H]^i2dEitiott--^the'S^  noi 

any  individual  member  of  the  conmxunity,  ia  the  party  on  one 
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ride.  The  terms  of  the  Act  do  not  strictly  apply  to  the 
People  as  a  political  organization^  and  we  think  the  plaintiff 
— the  State— I- is  not  a  white  person  within  the  meaning  of  its 
provisions. 

For  this  error  the  judgment  must  be  xeyeraed  and  a  new 
trial  had,  and  it  is  so  ordered. 

Sakdebson^  0.  J.^  ooncnrring. 

The  words  ''in  favor  or  against  any  white  person,^  found 
in  the  fourteenth  section  of  the  Act  concerning  crimes  and 
punishments,  are  manifestly  intended  to  refer  to  the  defendant 
only  in  a  criminal  action,  and  not  to  the  plaintiff.  If  we  read 
them  as  referring  to  the  People  as  well  as  to  the  defendant,  the 
effect  is  to  exclude  the  races  in  question  from  the  witness 
stand  in  all  cases,  r^ardless  of  the  race  of  the  defendant,  for 
in  criminal  actions  the  plaintiff  is  always  the  same.  Such 
however  was  not  the  intention  of  the  Legislature.  Had  it 
been,  they  would  have  declared  the  incompetency  of  the  races 
in  question  in  general  terms  unaccompanied  by  words  of  limi- 
tation. Where  the  defendant  in  a  criminal  aoticm  ia  a  white 
person,  Indians  and  Mongolians  are  incompetent  witnesses,  but 
in  all  other  cases  their  competency  is  unaffected  hj  the  statute 
in  questiciL 
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OEARLES  J.  LEACH  v.  T:  B.  QAT^ 


lliJvifCTi^x  TO  Ba^xsAix  Tbpbpas^^s.-;:- As  iBjuetioB  wW  ^  ,^ 

rcstnln  the  (ommlnlon  of  traspaases  where  the  partj  OomplalalBg  has  • 
'coMpttte  iB4  ade^uite  rMoOdy  at  law. 
CaMfi4i>v  «P  Kvjoiit  TBmFAa8a8.-T-Whero  a  c^iap^Uati'  la  M'irttMt  ^ 
,  nstfalA  thfr  <eoiiaijaBlos  of  trfapaaaea,  aTon  that  the  deftadaat  <haa  Ipcm 
4owh  tiie  fencee  ^t  plaintiff,  and  entered  hla  elooe  for  the  parpoae  of  open- 
ing a  "piMte  niad  aelroaa  ^Ialiittff*8  land,  onder  a  elailm'  of  right  fooBded  oa 
aa  offdct  of  a  ffaar^  ol  Sopetriaora  HgrlAf  ^^  %  19*4  aad  dpef  /aot  atata  « 
,   .that  the  clchtjiaa  been  aettlad  la  aa  actloii  m%  law,  and  that  ^  detendaat 
eonttnoea  ilia  acta  after  a  Coart  of  law  haa  deelded  agalaat  hUa,'  H  does 
^      iiotBfale'iacti^aMHMMttDcoeidttitoacaaie'of  aetloB.     ' 
M»'  pi9>aa;Lfie;uio  <tof  \A  aoAA^^Aa  oyder  of  aPoardaf  -(Sliio^Tffor^  lajtaif 
oat  a  road,  which  la  nnconatltntlonal  and  aall  and  toM  npon  Ita  face,  doaa 
not  affect  or  cloud  the  title  to  the  land  orer  which  It  paaaea,  and  an  Ib- 
,  liWtlwvMl^tlieiiraatad  Id  reatialn  the  eariylig  af  tii4  ahdv^M^  effaet, 
.    '^'•?5*?ffl^',Fft>h^»Jrft,tah|are^e4|jatJaw.    •  i..-;    ..  •  .     .^ 
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Appeal  from  the  District  Courts  Fifth  Judicial  District, 
San  Joaquin  County. 

The  complaint  averred  that  the  plaintiff  was  the  owner  of 
land  lying  between  the  land  of  defendant  and  the  Upper  Sac- 
ramento Koady  and  had  applied  to  the  Board  of  Supervisors  to 
lay  out  a  private  road  from  defendant's  land  to  said  road,  and 
that  such  proceedings  were  had  in  the  Board  that  a  private 
road  was  pretended  to  be  laid  out  forty  feet  wide  and  forty 
rods^  more  or  less,  in  length,  and  that  plaintiff  believed  the 
acts  of  defe^^aiil'Vefe'Coviitiitted  ill  cli^^  to  <ipen  the  road. 
The  defendant  demurred  to  the  complaint,  and  the  demurrer 
was  overruled  by  the  C<)urt»  A  preliminary  injunction  was 
granted  at  the  commencement  of  the  action,  which,  upon  the 
final,  trial^  wa§  jociade  perpetual..  ^}ie  defendai^c  app^ed. 
,  Tike  othei  fjicta^are  atnted  in  the  pplnion jdI  the  Qc$irL 

John  0.  Bym,  nd  B¥^  ^P^^»  far^AppeUant 

The  complaint  does  not  state  facts  sufficient  to  warrant  an 

injunction,  either  preliminary  or  perpetual.     It  does  not  allege 

that  the  thi^ktened  -injury  wouM  tbe  ifwparabl^  or  that  it 

went  to  the  substance  or  value  of  the  estate  in  the  eharacter 

"^  ik  which  it  Was  enjoyed,  or  that  defendant  wiw  insolvttit 

Some  such  all^ation  has  always  been  held  jrequisite  to  main- 

'^'  tain^an'Sctibn  for  an  iiqunetion.    (See  Jerome  r.  Boss,  7  Jebu. 

'  Ch.  fe.  315;  Prosi  v,  Be^kmon,  1  Johns.  €h.  R.  818;  Hanson 

Jv  V.  Qardinsr^  7  Yesey,  305 ;  2  Stor/s  £q.  Jur.  See.  92$;  Bwr- 

-'mettv.  Whi^Mfide,  19  Oil.  156;  BfWfkrJk  Tttrnpiks  Gompmiy  v. 

'Sup.  TubaC&ufUy,  IS  Odl:  196;  Tomlinson  v.  Bvbio,  it  CaL 

'  202;  HiAn  v.  t'eck,  IS  Cal.  640;  BMsmi^  v.  MusseU  et  dL, 

24  CaL  467^,  T^fris  t.  -EUis^  Oulderwood  el  A,  M  €M.  «90.> 

i      -.■,.•      .       •.  •  » 

' -'  Tyleff^Oobb,ieKilB;etpcmiBti£t,wt^^ 
Ccywniy,  7  Cal.  121,  iSs  aiithority  foi^'the  iujtiActidn/iliiAUao  to 
Hicks  y.  McMichMl,  15  CaL  107. 


April,  1866.]  Leach  v.  Day.  646 

Opliilpa  of  tb^  Court 

By  the  Oourt,  Sakdbbson,  Ol  tf. 

We  deem  it  unneceseajfy  to  determine  whether  the  road  laws 
of  this  State  are  unconstitutional  so  far  as  they  authorize  the 
laying  out  and  establishing  of  private  roads.  It  is  not  neces- 
sary to  determme  that  question  in  order  to  finally  dispose  of ' 
this  action.  All  t!iat  the  plaintiff  claims  on  that  score  may  be 
conceded  without  its  followi^g  therefrom  that  he  is  entitled  to 
the  relief  which  he  seeks.  Admitting  that  the  Act  of  the  L^ 
islature  empowering  the  Board  of  Supervisors  to  lay  out  and 
open  private  roads  is  unconstitutional^  and  that  therefore  their 
acts  in  laying  out  and  opening  a.  private  road  for  the  use  of  the 
defendant  across  the  land  of  the  plaintiff  are  null  and  void,  it 
only  follows  that  the  grounds  upon  wbioh  the  defendant  seeks 
to  justify  his  acts  have  failed  him,  and  he  stands  convicted  of 
the  trespass  alleged  in  the  complaint 

Leaving  this  constitutional  question  out  of  view  it  only  re- 
mains to  determine  whether  on  the  case  made  by  the  complaint 
the  plaintiff  is  entitled  to  an  injunction. 

The  complaint  merdy  alleges  that  the  defendant  on  a  day 
stated,  and  at  divers  other  times  between  that  day  and  the  com- 
mencement of  the  action  broke  and  entered  the  dose  of  the 
plaintiff  and  did  by  himself  and  servants  tear  down  and  destroy 
the  fences  of  the  plaintiff  to  his  damage  in  the  sum  of  fifty  dol- 
lars, for  which  he  prays  judgment  Such  is  the  nature  and  ex- 
tent of  the  trespass  alleged  in  the  complaint 

For  the  purpose  of  obtaining  an  injunction  the  complaint 
thereafter  proceeds  and  shows  that  the  trespass  in  question  was 
committed  by  the  defendant  under  a  pretended  claim  of  a  right 
of  way  over  the  plaintiff's  land  by  virtue  of  a  pretended  order  of 
the  Board  of  Supervisors^  opening  and  establishing  a  private 
road  for  his  use,  and  that  the  defendant  threatens  to  tear  down 
the  plaintiff's  fences  at  each  end  of  the  road  as  often  as  he  erects 
the  same  —  wherefore  he  asks  an  injunction. 

The  bare  statement  of  these  facts  is  a  complete  answer  to 
the  prayer  for  an  injunction.  No  reasoofr  are  given  or 
attempted  to  be  given  whj  the  plaintiff  ha^i  not  an  adequate  and 
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complete  remedy  at  law ;  on  .the  contrary  it  is  apparant^  from 
the  nature  of  the  case  stated,  that  he  has.  Where  such  is  the 
case,  equity  will  not  interfere,  but  will  leave  the  complainant 
to  his  action  at  law.  The  whole  case  made  is  merely  that  the 
defendant,  under  a  claim  of  right,  has  torn  down  three  or  four 
lengths  of  the  plaintifPs  fence,  and  threatens  that  he  will  do  it 
again  if  the  plaintiff  puts  it  up.  By  themselves  considered, 
the  acts  in  question  have  none  of  those  elements  whidi  lie  at 
the  foundation  of  equity  interference  in  cases  of  trespass.  AH 
that  the  diefendant  has  done  has  been  done  under  a  claim  of 
right,  founded  upon  an  order  of  a  lawful  tribunal,  having,  as 
he  claims,  full  power  and  jurisdiction  to  make  it  Whatever 
he  threatens  to  do  he  threatens  to  do  under  the  same  claim  of 
right.  This  being  th6  first  action  which  has  been  brought,  and 
it  appearing  that  Ike  defendant  is  acting  under  a  claim  of 
right,  there  is  no  pretense  for  saying  that  he  will  continue  his 
acts  after  a  Court  of  law  has  once  determined  the  right  under 
which  he  claims  to  act  against  him.  The  threatened  trespass 
is  not  irreparable,  either  from  the  nature  of  the  injury  itself, 
or  from  the  want  of  responsibility  in  the  party  threateaiing  its 
commission. 

Anciently  Courts  of  equity  would  not  interfee  at  all  by 
injunction  in  cases  of  trespass,  but  left  lie  party  to  his  1^ 
remedy.  In  modem  times,  however,  this  doctrine  has  been 
very  much  relaxed,  and  although  the  general  rule  remains,  yet 
there  are  exceptional  cases  where  equity  does  and  will  inter- 
pose, but  a  strong  case  must  be  made.  It  will  interpose 
for  the  purpose  of  quieting  a  possession  or  preventing  a  multi- 
plicity of  actions,  or  where  the  value  of  the  inheritance  is  put 
in  jeopardy,  or  where  irreparable  mischief  is  threatened  in 
relation  to  mines,  quarries  or  woodland,  whether  the  same 
result  from  the  nature  of  the  injury  itself  or  from  the  insol- 
vency of  the  party  committing  it  (Wed  v.  Walker,  2  Green's 
Ch.  R  279;  Van  Winkle  v.  Curtiss,  lb.  422;  EerUn  v.  Wed, 
8  lb.  449.)  Obviously  the  case  at  bar  does  not  come  within 
either  of  the  forgoing  exceptions.  It  does  no  mores  than  pre- 
sent a  case  of  naked  trespass  for  which  an  action  at  law,  for 
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augbt  that  yet  appears,  affords  an  ample  and  adequate 
remedy^ 

But  it  is  insisted  on  die  part  of  the  respondent  that  this  ia 
not  an  ordinary  action  of  trespass,  and  it  is  argued  that  it  is 
like  the  case  of  McCann  v.  Sierra  County,  7  Cal.  ,121,  and 
rests  upon  the  same  principle.  The  facts  of  that  case  were 
that  the  Board  of  Supervisors  had,  hy  resolution,  extended  a 
street  or  public  thorou^are  through  the  land  of  the  plaintiff 
without  providing  any  compensation  for  the  private  injury 
consequent  therecm,  and  were  in  the  act  of  (Opening  the  street 
through  the  land  of  the  plaintiff  at  the  time  the  complaint 
was  filed.  The  complaint  asked  for  five  hundred  dollars  dam- 
ages and  a  perpetual  injunction.  The  ciEise  went  off  upon 
demurrer  to  the  complaint,  upon  the  ground  that  the  plaintiff's 
claim  for  damages  had  never  been  presented  to  the  Board  of 
Supervisors  for  allowance,  and  rejected  in  whole  or  in  part,  as 
required  by  law.  In  the  course  of  his  opinion,  Mr.  Chief 
Justice  Murray  remarks,  that  the  act  of  the  Supervisors  in 
appropriating  the  land  of  the  plaiiitiff  to  public  use  before 
compensating  him  for  the  value  thereof,  was  illegal,  and  he 
ini^t  resort  to  a  Court  of  equity  to  restrain  them.  That  doc- 
trine ia  undoubtedly  correct  It  proceeds  upon  the  theory 
that  the  Board  of  Supervisors  have  the  power  to  condemn  pri- 
vate property  for  public  use,  ui>dn  making  compensation 
therefor.  Such  condemnation,  if  legaUy  accomplished,  acts 
directly  upon  the  title  and  takes  it  practically  from  the  indi- 
vidual and  vests  it  in  the  public;  if  not  done  legally  and  in 
accordance  with  the  Gon8tituti<m,  it  nevertheless,  by  reason 
of  the  existence  of  the  acknowledged  power,  casts  a  cloud 
upon  the  title  which  is  the  ground  of  equitable  interference  in 
such  cases. 

In  our  judgment  there  is  no  analogy  between  the  two  cases^ 
and  however  applicable  the  dictum,  upon  which  respondents 
rely  with  so  much  apparent  confidence,  may  have  been  to  the 
facts  of  that  case,  it  has  no  application  here.  This  is  not  an 
action  to  reetlrain  the  Board  of  Supervisors  from  takilig  the 
land  of  the  plaintiff  and  appropriating  it  to  public  use  without 
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providing  any  compensation  whatever  for  its  value.  Had  this 
action  been  brought  against  the  Board  of  Supervisors  before 
or  at  the  time  they  were  engaged  in  laying  out  the  private 
road  in  question  upoai  the  theory  that  th^y  had  the  power  to 
do  so^  but  were  not  proceeding  according  to  law,  and  bad  made 
no  provision  for  compensating  the  plaintiff  for  the  value  of  his 
land,  the  doctrine  and  the  case  invoked  would  have  been  in 
point*  But  this  is  not  an  action  against  the  Board  of  Super- 
visors, and  it  does  not  proceed  upon  the  theory  that  they  have 
the  power  in  question,  and  are  attempting  to  exercise  it  with- 
out first  complying  with  the  condition  upon  which  its  exercise 
is  only  permitted;  on  the  contrary,  it  is  an  action  against  a 
private  individual,  who  confessedly  has  not  the  power  to  take 
the  plaintiff's  property  from  him  and  apply  it  to  either  a  pub- 
lic or  private  use,  under  any  circumstances,  and  whose  acts, 
therefore,  are  necessarily  nothing  more  than  a  naked  trespass, 
and  can  in  no  respect  affect  the  plaintiff's  title,  or  put  the 
inheritance  in  jeopardy,  or,  as  we  have  already  seen,  work  in 
any  respect  an  irreparable  injury.  Not  does  it  even  proceed 
upotn  the  theory  that  the  Board  of  Supervisors  had  the  power 
to  do  the  acts  complained  of,  and  thereby  either  totally  deprive 
the  plaintiff  of  his  freehold,  or  at  least  cast  a  doud  upon  his 
title,  but,  on  the  contrary,  proceeds  upon  the  theory  ^t  the 
Board  had  no  such  poww,  and,  therefore,  the  title  of  the  plain- 
tiff to  the  land  and  his  possession,  and  right  of  possession,  are 
wholly  unaffected  thereby. 

We  may  add  that,  so  far  as  the  plaintiff's  right  to  equitable 
relief  is  based  upon  the  alleged  invalidity  of  the  acts  of  the 
Board  of  Supervisors  in  laying  out  the  road  in  question,  the 
complaint  is  manifestly  felo  de  ee.  If,  as  contended,  those  acts 
are  absolutely  null  and  void  on  their  face  upon  the  groond  that 
the  Act  under  which  they  were  had  is  uhoonstitutional,  it  fol- 
lows that  they  cannot  hurt  the  plaintiff,  for  they  have  not  even 
the  appearance  of  legality,  and,  therafore,  cannot  affect  or 
cloud  in  ai^  manner  his  title.  In  such  a  case  he  has  no  need 
for  an  injunction,  and,  therefore^  ia  not  entitled  to 
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Our  conclneion  is  that  the  demurrer  to  the  oomplaint  ought 
to  have  heen  sustained. 
Judgment  reversed  and  cause  remanded* 


J,  MABEEKTER  Ain>  D.  WILLAED,  v.  RUFTJS  SMITH 
AND  HETTRY  QOODING. 

RiHOYAL  or  LiCN  OF  A  JuDOMBNT  FBOM  LufD. —  One  who  parchMM  land 
subject  to  the  lien  of  a  Judgment  obtained  by  fraud  against  his  grantor  is 
not  entitled  to  hava  a  Court  of  equitj  remoTe  the  judgment  Hen  and  enjoin 
a  sale  of  the  land  nnder  the  jadgment,  onless  he  ahows  afflnnatlraly  that 
he  will  be  Injured  tj  to  enforcement  of  the  lien  by  a  sale  of  the  land  on 
execution. 

LlXN     OF     JUDGMBNT     AOAINST     HUflBAlfD     OW     THS     HomSTBAO. If,     Wfafla     a 

judgment  Is  standing  against  the  husband,  the  husband  and  wife  make  a 
sale  of  the  homestead,  and  at  the  same  time  make  a  rellnqalahment  of  the 
homestead  right  in  the  manner  required  by  law,  so  that  the  two  constitute 
but  one  transaction,  and  the  homestead  does  not  exceed  tn  yalue  Atc  thousand 
dollars,  the  Hen  of  the  Judgment  will  not  attach  to  the  homestead,  and  a 
Court  of  equity  wQl  enjoin  a  aala  of  the  same  upon  an  execution  Isaned  ott 
the  Judgment. 

Bams. —  If  husband  and  wife  make  a  relinquishment  of  the  homestead  right, 
and  afterwarda  sell  the  homestead  property,  and  the  relinquishment  takes 
effect  before  the  sale,  the  lien  of  the  judgment  will  attach  to  the  property. 

llAKiNo  UP  Teanschipt  ON  Appbal^— ^  If  au  amended  complaint  and  answer 
are  filed,  and  no  question  arises  on  the  original  pleadings,  it  Is  not  necessary 
to  Include  tiiem  in  the  transcript  on  appeaL  Othe^  abbreviations  of  tran- 
script are  indicated  In  the  opinion. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict^ Placer  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Charles  A.  Tuttle^  for  Appellants. 

Jo  Hamilton,  for  Respondents. 

There  can  be  at  this  day  little  doubt  that  under  authority  of 
the  fallowing,  besides  numerous  other  decisions  of  like  import, 
that  a  suit  to  remove  or  prevent  a  cloud  upon  plaintiffs  title, 
may  be  maintained;  indeed,  it  would  be  his  only  remedy. 
(Shathiek  v.  Cwrson,  2  CaL  588 ;  Ouy  v.  Eermwnce,  5  Cal.  75 ; 
Alverson  ▼.  Jones,  10  CaL  11 ;  Pixley  y.  Huggms,  16  CaL  133.) 


i 


» 


650.  Ma&&in£B  t;.  Smith.  [Sup.Ct. 


opinion  of  the  Court. 


It  \vill  very  readily  be  seeuy  that  if  Smith  :obtaiQed  hk  judg- 
mont;  as  in  this  instance,  before  the  sale  to  respondents,  and 
while  the  property  -was  a  homestead,  and  Ooode  and  wile 
afterwards  divest  the  lands  of  their  homestead  estate,  for  the 
purpose  of  sale  to  respondents,  they  came  to  defendants'  hands 
cumbered  with  the  judgment  lien.  If,  then,  the  Sheriff  he 
permitted  to  go  on  and  sell  the  lands  under  tiiis  fraudulent 
judgment,  a  cloud  would  rest  on  respondents'  title.  It  was 
not  necessary  to  aver  ignorance  on  the  part  of  the  respon- 
dents of  the  existence. of  this  judgmept^  or  that  they  had  not 
bought  the  property,  cum  onere;  the  invalidity  of  the  judg- 
ment once  established^  then  faiowledge  or  ignorance  was  not 
material. 

By  the  Court,  Sawysb^  J. 

Qn  the  16th  day  of  November,  1861,  the  defendant^  Smith, 
recovered  a  judgment  upon  a.  promissory  note  in  the  District 
Court  for  the  County  of  Placer,  against  one  D.  B.  Qoode  for 
the  sum  of  four  hundred  and  sixty-four  dollars.  At  the  date 
of  said  judgment  said  Groode  was  the  owner  of  the  lands 
described  in  the  oomplaint,  which  lands  constituted  his  home- 
stead. Subsequent  to  the  entry  of  said  judgment^  an  instru- 
ment of  abandonment  of  said  h(»nestead  was  duly  executed 
and  acknowledged  by  said  (Joode  and  wife,  and  regularlj 
rocorcfed,  and  the  premises-  were  conveyed  by  said  Goode  and 
wife  to  plaintiffs;  but  whether  the  abandonment  and  convey- 
ance were  contained  in  one  instrument,  does  not  appear.  In 
October,  1863,  subsequent  to  said  conveyance,  Smith  pro- 
cured an  execution  to  be  issued  upon  his  said  judgment  against 
Goode,  and  placed  it  in  the  hands  of  the  defendant,  Qooding, 
Sheriff  of  Placer  County,  who  was  proceeding  thereunder  by 
the  direction  of  said  Smith  to  sell  said  lands.  Plaintiffs  there- 
upon commenced  this  action  to  restrain  the  sale,  and  thereby 
prevent  the  defendants  from  further  clouding  their  title,  and 
to  procure  a  cancellation  of  the  judgment  as  a  fraud  upon 
their  rights.     In  addition  to  the  foregoing  faota,  the  plaintiffs 
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allege  in  theii*  complaint,  that  m.  the  6th  day  of  November, 
1861,  after  the  oOmmencement  of  said  suit  by  Smith  against 
Goode,  and  before  the  entry  of  judgment  therein,  aaid  Qoode . 
and  said  Smith  settled  said  suit,  and  said  Goode  delivered  to 
said  Smith  a  horse  of  the  value  of  three  hundred  dollars,  and 
other  property  specified,  exceeding  in  value,  in  the  aggregate,  the 
amount  due  in  the  matter  in  suit,  and  that  said  Smith  accepted 
the  said  property  in  full  payment  and  satisfaction  of  the  entire 
amount  due,  and  in  oonsideraticm  thereof,  agreed  with  said 
Goode  to  dismiss  said  suit,  and  that  the  same  should  not  be 
further  prosecuted;  that  said  Gk)ode,  relying  upon  said  prom- 
ise, and  supposing  the  said  suit  would  be  dismissed,  paid  no 
further  attention  to  it;  that  said  Smith,  in  violation  of  said 
agreement,  and  without  the  knowledge  or  consent  of  said 
Goode,  and  in  fraud  of  his  rights,  did,  nevertheless,  cause  said 
judgment  to  be  entered  by  default;  and  that  said  judgment 
was  thereby  obtained  by  fraud,  upon  a  demand  which  had  been 
fully  paid,  satisfied  and  discharged.  The  Court  found  the  facts 
to  be  as  alleged,  and  rendered  a  judgment  annulling  and  set- 
ting aside  the  said  judgment^  also  perpetually  enjoining  any 
sale  under  it ;  from  which  judgment  defendants  appeaL 

The  grounds  of  appeal  are,  that  the  facts  allied  in  the  com- 
plaint, and  found  by  the  Court^  are  insufficient  to  entitle 
plaintiffs  to  the  judgment  rendered,  or  to  any  relief. 

Ghx>de,  the  defendant  in  the  judgment  vacated,  is  not  a 
party  to  this  action.  He  has  made  no  complaint  against  the 
judgment.  Of  course  the  plaintiffs  cannot  interfere  on  his 
behalf,  and  they  have  no  interest  in  the  matter,  except  so  far 
as  the  judgment  lien  may  affect  their  property.  They  have 
no  right  to  have  the  judgment  absolutely  vacated  and  annulled. 
The  only  question  is,  as  to  whether  plaintiffs  stand  in  such  a 
relation  to  the  judgment  against  Qoode  and  the  parties  thereto, 
as  to  entitle  them  to  the  aid  of  a  Court  of  equity  to  remove  a 
judgment  lien  upon  the  land  described  in  the  complaint,  and 
to  an  injunction  against  a  sale  under  said  judgment 

The  judgment  was  in  eiistence  long  before,  and  at  the  time 
plaintiffs  took  their  conveyance^  and  thqr  had  reooird  notice  of 
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the  lien  of  said  judgment,  if  toy  there  w«u  It  is  not  alleged, 
and  it  nowhere  appean,  that  defendant  Smith,  and  Goode,  or 
either  of  them,  practioed  any  fraud  upon  plaintiffs,  or  that 
plaintiffs  did  not  assume  the  paymmt  of  the  judgment  as  a 
part  of  the  purchase  price*  It  does  not  appear  that  they  paid 
full  value  for  the  premises  upon  the  understanding,  that  the 
judgment  was  satisfied,  or  void,  or  even  that  they  paid  any- 
thing at  all  for  the  land.  If  they  took  the  land  subject  to  the 
lien,  and  with  an  understianding  that  they  were  to  discharge 
it,  they  certainly  have  no  grounds  to  complain  that  they  are 
compelled  to  pay  the  judgment  The  presumptic«i  is  that 
the  plainti£Fs  have  stated  their  case  as  favorably  to  themselves 
as  the  facts  will  admit.  Yet  it  nowhere  appears  that  they  are^ 
or  can  be,  injured  by  the  judgment  That  Goode  should  pay 
the  amount  due  detfendant,  Smith,  twice  is  a  matter  of  no  con- 
cem  to  plaintiffs.  If  plaintiffs  did  in  fact  knowingly  purchase 
the  land,  subject  to  the  judgment,  at  a  less  priee  than  its  value 
in  consequence  of  the  lien  upon  it,  they  have  no  ground  of 
complaint,  and  it  rests  upon  them  to  affirmatively  show  that 
they  are  injured.    This  we  think  they  have  failed  to  do. 

The  complaint  also  alleges,  that  the  premises  in  question 
were,  on  the  twenty-third  day  of  October,  1881,  dedicated  by 
Goode  as  a  homestead  in  the  mode  prescribed  by  law,  and  that 
said  premises  at  the  date  of  said  conveyance  to  plaintiff  were 
still  owned  by  said  Goode,  and  occupied  by  himself,  wife  and 
family  as  a  homestead,  and  that  both  said  Goode  and  wife 
made,  executed  and  delivered  the  conveyance  therefor,  and 
made  the  proper  relinquishment  of  homestead  in  the  manner 
provided  by  law  for  the  sale  of  homesteads.  These  allega- 
tions are  not  denied  by  the  answer,  and  for  the  purposes  of  fiie 
action  must  be  taken  as  true.  Conceding  that  it  sufficiently 
appears  that  the  relinquishment  of  the  hcHnestead  and  the  con- 
veyance constituted  one  transaction,  and  took  effect  at  the 
same  moment  of  time,  and  that  the  value  of  the  homestead  did 
not,  at  the  time  of  said  relinquishment  and  conveyance,  exceed 
five  thousand  dollars,  the  judgment,'  even  if  valid,  never  con- 
stituted a  lienj^for,  wjiile  the  title  remained  in  Goode,  there 
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was  nothing  subject  to  the  lien  of  the  judgment,  or  to  a  sale 
upon  executioxL  Upon  such  a  state  of  faotB,  the  plaintiffs 
would  perhaps  be  entitled  to  have  the  judgment  against  GK>ode 
adjudged  not  to  be  a  lien  upon  the  land,  and  to  a  perpetual 
injunction  against  a  sale.  A  sale,  notwithstanding  the  judg- 
ment, for  the  reasons  stated,  might  not  be  a  lien  upon  the 
land,  would  tend  to  cloud  the  title,  upon  the  principle  an- 
nounced in  the  ease  of  Pixley  v.  Huggws,  16  CaL  128,  and 
other  cases  affirming  it.  But  it  is  nowhere  averred  that  the 
value  of  the  premises  did  not  exceed  five  thousand  dollars. 
Besides,  as  if  to  cut  himself  off  trcoL  this  ground  of  relief, 
the  plaintiff,  in  a  subsequent  allegation,  eocpresslj  avers  the 
said  judgment  to  be  a  lien  upon  said  laud  of  older  date  than 
the  plaintiff's  deed  and  relinquishmeut  of  homestead.  The 
allegation  is  not  ver^  distinct,  that  tiie  relinquishment  and  con- 
vejance  constituted  One  transaction  and  took  effect  at  the 
same  time,  nor  does  the  date  very  clearly  appear.  If  the 
relinquishment  of  homestead  took  effect  before  the  convey* 
anee,  the  lien  of  the  judgment  attached.  For  the  reasons 
stated  we  are  of  the  opinion  that  the  faets  tflle^ed  and  found 
are  insufficient  to  entitle  plaintiff  to  the  reli^  sought  and 
obtained.  The  judgment  must  therefore  be  reversed,  and  the 
cause  reipanded  for  further  proceedings.  We  think  the  plain- 
tiff should  have  leave  to  amend  his  complaint. 

In  this  case,  as  in  niany  others,  the  appellaiit  has  overlooked 
the  amendment  of  1864  to  section  three  hundred  and  forty-six 
of  tibe  Practice  Act,  :and  has  consequently  mcurred  double  the 
expense  necessary  in  making  up  his  transcript  on  appeal 
The  transcript,  it  is  true,  is  not  voluminous,  but  it  is  still 
nearly  or  quite  three  times  aa  lapge  aa  necessary.  As  will  be 
seen  by  referring  to  the  amendment  indicated,  it  is  not  neces- 
sary in  all  cases  to  bring  up  the  entire  judgment  rolL  In 
this  case  the  original  pleadings  and  summons  might  have  been 
omitted,  as  no  question  arises  on  them.  The  amended  com- 
plaint and  answer  thereto  formed  the  issues  tried.  The  entire 
first  half  of  the  transcript,  therefore,  is  utterly  useless  here. 
And  no  inconsiderable  portion  of  the  remainder  is  taken  up 
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with  titles  of  the  cause  in  the  several  papers,  indorsements 
upon  each  paper  filed,  and  verifioations  in  fuU.  Each  time 
the  style  of  the  Oourt  and  title  of  the  cause  is  repeated,  one 
half  of  a  printed  page  is  taken  up,  and  the  indorsement  of 
titk)  names,  etc,  on  each  paper,  takes  another  half  page. 
Where  papers  are  short  and  numerous,  such  repetitions  are 
frequent,  and  constitute  a  very  large  portion  of  a  transcript 
All  this  is  unnecessary,  eq[>ecially  where  the  transcript  is 
made  up  and  certified  under  the  rules  of  Oourt  by  the  att-oi^ 
neys  of  the  respective  parties,  as  is  now  usually  done,  and  as 
was  done  in  this  case ;  and  when  the  transcript  is  certified  by 
the  Clerk  the  certificate  can  easily  be  adapted  to  such  omis- 
sions of  irrelevant  and  useless  matter.  It  is  sufficient  when 
the  style  of  the  Court,  and  title  of  the  cause  is  given  in  the 
first  paper,  to  afterward  give  the  name  of  the  document  and 
at  the  head  say,  '^  Title  of  cause*''  And  where  a  paper  is 
verified  or  acknowledged,  and  no  point  is  made  on  the  verifi* 
cation  or  acknowledgment  to  say,  "  Duly  verified,''  or,  '*  Dd^ 
acknowledged."  The  dale  of  the  paper,  date  of  fUing,  date  of 
eervice,  etc.,  and  wery  indorsement  that  may  he  important 
ehovM,.  of  course,  appear.  The  vest  may,  with  advantage,  be 
omitted. 

Attorneys,  in  making,  up  their  transcripts,  by  obserriag 
these^suggestions,'will  still  further  greatly  diminish  the  expense 
of  making  up  and  printing  records,  and  thereby  also  facilitate 
the  examination  of  Ae  record  on  the  part  of  the  Court 

Judgment  reversed  and  cause  remanded,  with  leave  to  plain- 
tiff to  amend  his  oamplidnt,  as  he  may  be  advised* 

l£r.  Justice  Shajtkb  etxpiessed  no  opinioii. 
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THE  PEOPLE  OP  THE  STATE  OP  OALTFORKTA  e* 
rel  THE  CEl^TTRAL  PACIFIC  EAILROAD  COM- 
PANY or  CALIFORNIA  v.  THE  BOARD  OF  SUPER- 
VISORS OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO,  AND  WILHELM  LOEWY,  Ci^bbk  op  thb 
City  and  County  op  San  Fbancisco. 

IfANDAMus. —  The  rules  of  the  CItU  Practice  Act  are  applicable  to  pleadingi 

and  proceedlngv  In  mandamoa. 

AimWBBS    TO    FBTITION    for    MAMDAlCnB    AOAIN8T    A    BOABD    09    SUFBHYISOBS. — 

In  a  proceeding  egalnat  a  Board  of  Saperyteon,  In  It*  corporate  capacity*  ta^ 
procure  a  writ  of  mandate^  the  answer  of  one  or  more  then  one  of  the 
Buperylsors  in  his  or  their  own  name  or  namea,  whether  as  Superrisor  or 
otherwise,  cannot  be  regarded  as  the  answer  <tf  the  Board,  and.  on  motten, 
will  be  stricken  from  the  flies  of  the  Conrt 

Bams. —  In  such  case  the  answer  should  be  in  form  the  answer  of  the  Board 
in  Its  aggregate  capacity. 

841CB. —  In  such  case.  If  an  answer  la  filed  In  due  form  as  the  answer  of  the 
Board,  the  presumption  Is  that  It  Is  the  answer  of  the  Board ;  and  the  fact 
that  It  was  s]worn  to  by  one  member  of  the  Board  does  not  make  It  his 
answer,  nor  Is-  It  necessary  that  such  axuwer  shoold  ayer  that  the  Board 
by  resolution  adopted  It 

841CB. —  In  such  case,  if  two  answers  are  lllai  each  la  form  the  answer  sf 
the  Board,  the  Court  may.  ascertain  which  Is,  the  return  of  the  majority. 

Motion  for  Judgmbmt  on  Plbadinqs  in  HANi>AacuB.r—  la  proceedings  t^,  pro- 
cure a  writ  of  mandate,  a  motion  of  the  relator  tor  judgment  on  the  plead- 
ings Is  equivalent  to  a  demurrer  to  the  answer,  on  the  gronad  that  It  does 
not  state  fhcts  sulBclent  to  constitute  a  defense  to  the  actton.  Objections 
to  the  answer  which  are  required  to  be  takm  by  special  demurrer,  or  by 
motion  to  strike  put,  .will  be  disregarded  ,on  such  motion. 

DsKiALS  IN  Answsb  OF  Allsqations  OF  CoMFLAiNT. —  If  the  complslnt  con- 
tains ayerments  of  the  rendition  of  a  judgment  against  the  defendant  by  a 
Court  of  competent  Jurisdiction,  and  statea  the  character  of  the .  Judgment^ 
an  answer  denying  that  the  defendant  became  or  was  lawfully  bound  by  the 
judgment,  is  only  a  dei\}al  of  a  conclusion  of  law.  and  does  not  raise  an 
issue  of  fact  If  the  Judgment  can  be  attacked  ooUatsrally,  the  answer  must 
specify  the  points  of  Its  inyalidlty. 

Bams. —  If  a  complaint  ayers  the  passage  of  an  ordinance  by  a  municipal 
corporation,  and  the  answer  in  reply  states  la  general  terms  that  the  or- 
dinance is  illegal  and  yoid,  no  issue  of  fact  la  raised. 

IfATTBBS  res  /iHf icata.-— If  a  Judgment  haa  been  rendered  by  a  Coart  of  eom- 
petent  jurisdiction,  and  a  certain  matter  was  necessary  to  be  ayerred  la  the 
complaint  and  found  to  be  true  by  the  Court  to  authorise  the  rendition  of 
the  Judgment  the  truth  of  this  matter  becomes  res  frndtoota,  aad  aot  sab- 
Jeet  to  be  again  litigated  between  the  same  parties. 

Right  to  show  that  an  Bubction  was  infldencbd  bt  BuBasx^ — If  a  ma- 
jority of  the  electors  of  a  municipal  corporation  yote  In  fayor  of  a.  propo- 
sition for  the  corporation  to  subscribe  to  the  capital  stock  of  a  railroad 
company,  under  a  law  directing  such  subscription  to  be  mnde  if  such  ma- 
jority yote  is  obtained,  the  municipal  authorities,  on  proceedings  to  compc^ 
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them  to  make  vach  sutacrlptloii,  1miv«  a  Tldit  to  allego  and  show  that  tlie 
election  was  not  fairly  condncted,  bat  was  Influenced  by  bribery  and  cor- 
rnption  practised  and  perpetrated  by  the  railroad  company  and  Its  employes. 

C0MT&4CT  PKOCURXO  BT  rBADDuunTt  MxaEBPSMSHTATioirs. —  Ab  answef  Seek- 
ing to  aToid  a  contract  soed  on  by  reason  of  fraudulent  misrepresentations 
of  the  plalntlir  in  procuring  It,  must  state  in  what  the  misrepresentations 
consisted,  and  they  must  be  of  matters  of  fact  of  which  defendant  vat 
Ignorant,  and  not  of  law* 

PuBucATioM  OF  AH  Oboxnjoicb. —  The  publication  of  an  ordinance  alone  to 
sufllclent  to  give  it  validity  without  a  publication  of  the  law  authorizing  it 
All  persons  aro  charged  with  notice  of  a  law  on  which  the  ordinance  to 
founded. 

OOMTaACT  BBTwnx  G0BPOIUTIOH8. —  A  proposltloB  made  Ij  aome  corporate 
act  of  a  railroad  corporation  to  the  authorities  of  a  munlcfpal  corporation, 
and  an  acceptance  of  the  terms  thereof  by  an  ordinance  of  the  mnnlelpal 
corporation,  constitutes  a  contract  between  them. 

How  MuNiciP4i<  CoBpbaATXOK  MAT  CoifTaACT. —  A  municipal  corporation  may 
contract  by  ordinance,  and  an  ordinance  accepting  of  the  terms  of  a  propo- 
sltioB  made  to  the  municipality  amounts  to  an  assent  to  the  contract  on  the 
part  of  the  corporation,  and  not  a  mere  dedaratioii  of  intention  to  enter 
Into  a  contract. 

•A»  TO  ▲  Railboao  bt  a  MimcrpAL  Cobvobatiok. —  If  a  municipal  corpora- 
tion has  become  bound  by  a  Tote  of  Its  electors,  taken  under  a  law  of  the 
Legislature,  to  subscribe  to  the  stock  of  a  railroad  company,  and  pay  the 
amount 'bf  its  subscription  hi  its  bonds,  and  then  makes  a  compromise  with 
the  railroad  company  by  which  It  agrees  to  dellrer  the  company  a  leas 
amount  of  Its  bonds  In  consideration  of  being  released  from  Its  subscription, 
the  delltery  of  this  less  amount  of  bonds  la  not  a  donation  to  the  railroad 
company,  nor  Is  the  fact  that  the  railroad  does  not  touch  the  dty  and  is  not 
one  of  local  interest,  a  defense  In  an  action  to  compel  tht  lasuance  of  the 
bonds  under  the  compromise. 

CoMPBOMxaB  or  Claim  aoainbt  a  Oobpobavion. —  A  municipal  corporatloB,  If 
authorised  to  do  so  by  law,  may  compromise  a  Talld  claim  against  It,  tsd 
the   valid   claim   Is  a  consideration   which   will  support   the  compromise. 

ODtTNVBBSioimro  Bonds  or  Ban  FBAHCtaco  to  Cbktbal  Pacific  RifTrSff*" 
COBfFAKT. —  The  Cleit  of  the  City  and  County  of  San  Francisco  is  not  In 
default  for  not  countersigning  the  bonds  required  to  be  issued  by  the  Act  of 
1863;  authorifflng  said  dty  to  subscribe  to  the  capital  stock  of  the  Central 
Pacific  Railroad  of  California,  until  the  Board  of  Superrisors  direct  hhn  to 
countersign  the  same  or  afford  him  an  opportnnlty  to  do  so  in  their 
presence,  and  he  refuses. 

Application  fob  Mandamus  a  Ciyil  Action. —  A  proceeding  to  procnra  a  writ 
of  mandate  Is  a  cfyll  action,  and  the  general  roles  of  the  Ctrl!  Practice  Act 
are  applicable  to  it 

JoDOMBNT  IN  Handamob. —  If  ttt  rslBtor,  in  proceedings  to  procura  a  writ 
of  mandate,  proceeds  by  petition  and  notice  for  a  peremptory  writ  wlthoat 
procuring  an  altematlye  writ,  the  Court  may  grant  any  relief  conslBteDt 
with  the  case  made. by  the  petition  and  embraced  within  the  issnea,  although 
It  may  be  only  part  of  that  asked  In  the  prayer  of  the  petition. 

Thb  Board  of  Supervisors  of  the  City  and  Cowaty  of  San 
Francisco  oonsiated  of  twelve  members.     The  Board  held  a 
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meetiiigy  and  bj  a  majority  vote  passed  the  foUofwing  reeolu- 
tiozi: 

'^  Resolved,  That  the  City  and  Ckmntj  Attorn^  be,  and  he 
hereby  is  requested  to  represent  the  Board  of  Supervisors  and 
the  members  thereof  in  the  prooeedings  lately  instituted 
against  said  Board  and  Wnu  Loewy,  by  the  People  of  the 
State  of  California,  upon  the  relation  of  the  Central  Pacifib 
Sailway  of  California,  and  other  litigation  upon  the  saxo»  sub- 
jecty  with  a  view  to  an  early  and  definite  determination  of  all 
the  questi(HLS  involved.  And  that  G.  W.  Bell,  F.  N.  Torry  and 
Henry  L.  King  be  and  are  hereby  appointed  a  oommittee 
of  this  Board  to  confer  with  the  City  and  County  Attorney, 
with  power,  if  they  upon  such  conference  think  it  best  for  the 
public  interest,  to  employ  assistant  counsel;  the  compensation 
of  such  counsel  to  be  hereafter  fixed  and  determined  by  the 
Board.'* 

In  French  ▼.  Teschemdker  et  ats.,  24  OaL  618,  and  The  Peo- 
ple V.  Coon  et  als.,  25  Cal.  635,  will  be  found  a  full  statement 
of  any  facts  not  contained  in  the  opinion  of  the  Court 

'  E.  B.  Crocker,  for  EelatOR 

The  first  question  we  propose  to  examine  is  that  relating  to 
the  return  made  by  the  Supervisors,  under  the  motion  to  strike 
out  the  answers  of  six  of  the  Supervisors.  Although  no  alterna- 
tive writ  of  mandamus  has  been  issued,  yet  the  affidavit  and 
notice  under  the  statute  occupies  substantially  the  same  posi- 
tion, and  the  affidavits  in  answer  to  the  petition  are  properly 
sabject  to  the  same  rules  as  a  return  to  the  alternative  writ 
The  application  differs  materially  from  an  ordinary  action,  as 
the  Supervisors  are  the  parties,  and  not  the  City  and  County  of 
San  Francisco,  the  corporation  they  represent  As  Supervisors 
th^  are  liable  individually  in  this  proceeding  for  damages  and 
coks,  (Practice  Act,  §  472,)  which  they  must  pay,  and  not  the 
corporation  they  represent  The  corporation  of  San  Francisco 
has  not  refused  to  do  the  act  required,  but  the  Supervisors  as 
individuals  have,  and  are  iherefoie  liaUei* 
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The  proceeding  is  against  an  aggregate  body,  and  the  propei 
way  for  them  to  make  a  return  is  to  meet  together,  and  resolve 
by  a  majority  vote  what  return  shall  be  made.  (Tapping,  Man- 
damus, 384,  386,)  [341]. 

In  the  absence  of  any  return  thus  resolved  upon,  it  is  well 
flettled  that  individual  monbers  dissenting  from  the  return 
made,  may  file  their  separate  returns,  which  will  have  force  and 
effect  according  to  the  number  thus  dissenting.  (Tapping, 
Kandamus,  884,  385,  386,)  [341  to  344]. 

Apply  these  well  settled  rules  to  the  present  case.  A  paper 
purporting  to  be  a  return  of  the  Board  is  drawn  up,  but  never 
acted  upon  by  them  at  any  official  or  other  meeting.  It  is  sworn 
to  by  but  one  Supervisor,  and  thus  it  is  virtually  the  return  of 
but  that  one.  Six  of  the  Supervisors  find  that  return  to  be  f  alse^ 
and  as  they  are  liable  to  be  mulcted  in  heavy  damages  and  costs, 
file  their  returns,  setting  up  the  facts  as  they  really  are,  as  the; 
have  a  perfect  right  to  do,  to  protect  themselves  from  personal 
liability. 

Thus  it  follows  that  here  are  the  returns  of  six  members 
which  admit  the  rights  of  the  plaintiff,  to  one  which  deny  them. 
If,  however,  the  return  made  by  McCoppin  is  to  be  treated  as 
the  return  of  himself  and  the  oUier  five  members,  who  make  no 
return,  then  it  stands  six  affirming  and  six  denying,  and  thus 
there  is  no  issue  raised.  The  allegations  of  the  petition  would 
etand  undenied,  and  the  plaintiff  would  be  entitled  to  judg- 
ment. The  Mayot  might  perhaps  step  in,  and  by  siding  with 
one  or  the  other  create  a  preponderance,  but  he  has  not 
done  so. 

It  will  he  noticed  that  not  a  single  aUegaiion  of  fact  in  the 
petition  is  specialty  denied  as  required  by  section  forty-six  of 
the  Practice  Act  Eicery  material  allegation  not  "  specificallv 
controverted,*'  is  to  be  taken  as  trua  (Blankman  v.  Vallejo, 
15  Cal.  644;  Bttsenius  v.  Coffee,  14  Cal.  93;  Andersons.  Pear- 
Jeer,  6  Cal.  200;  Swartz  v.  Eazlett,  8  CaL  126;  Dewey  v.  Bow- 
man, %  Cal.  149.) 

The  only  inquiry  then  is,  does  McCoppin's  return  setupanv 
new  nuiiter  which  shows  thai  noiwUhslanding  the  truth  of  the 
facts  stated  in  the  petition,  the  relator  is  not  »titled  to  the 
writt 
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The  first  allegation,  or  rather  series  of  allegations,  are  those 
charging  fraud  and  corruption  in  bribing  voters  at  the  election 
in  May,  1868. 

These  averments  of  alleged  bribery  should  be  disregarded 
for  the  reason  that  the  election  cannot  he  attached  in  this  collai- 
eral  proceeding.  The  law  regulating  elections  provides  how 
the  same  shall  be  contested.  Wood's  Digest,  page  380,  sec- 
tion forty-six,  requires  the  filing  of  a  statement  within  forty 
days  after  the  return  day  of  the  election.  No  such  action  hav- 
ing beeji  taken  in  this  case,  the  validity  of  that  election  can- 
not be  contested  in  this  proceeding.  (Satterlee  v.  San  Francisco, 
23  Cal.  320,  and  the  cases  there  cited.) 

So,  also,  the  validity  of  this  election  is  res  jvdicaia.  In  the 
case  of  French  v.  Teschemaker  et  al.,  in  which  the  Board  of 
Supervisors  and  the  relator  were  parties,  the  validity  of  this 
election  was  one  of  the  issues  tried  and  adjudicated.  The 
District  Oourt  found  that  the  election  was  valid,  and  their  judg- 
ment was  affirmed  by  this  Court,  on  appeal. 

So,  also,  in  the  first  mandamus  brought  by  the  relator  against 
the  Board  of  Supervisors  to  compel  them  to  make  the  sub- 
scription and  issue  the  bonds  for  six  hundred  thousand  dollars, 
the  Supervisors  had  an  opportunily  to  raise  the  question  of  the 
validity  of  that  election,  but  did  not  see  proper  to  dd  so.  The 
judgment  in  that  proceeding  is  conclusive  not  only  of  the  issues 
actually  tried,  but  also  of  all  questions  which  might  have  been 
put  in  issue,  or  which  would  have  constituted  a  proper  ground 
of  defense.  (2  Phillips'  Ev.,  0.  H.  and  E.'s  Notes,  29,  80*; 
•  1  Blackford,  860.) 

The  next  reason  given  is  that  the  compronuse  was  obtained 
by  fraudulent  representations,  and  is  therefore  void  and  should 
not  be  enforced. 

The  alleged  false  representations  are,  that  the  officers  of  the 
company  stated  to  the  Board  and  the  Mayor,  immediately  pre- 
vious to  the  passage  of  the  ordinance,  that  if  the  proposed  com-* 
promise  was  not  made,  the  whole  subscription  of  six  hundred 
thousand  dollars,  wUh  at  hast  a  year's  bach  interest  thereon,, 
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woxM  be  tmniediately  due  and  owing  to  the  company  from  Ban 
Francisco. 

It  then  avers  that  this  representation  was  false,  because  the 
Company  had  not  at  the  time  and  have  not  up  to  this  date  caUed 
in  or  coUected  from  individual  subscribers  the  whole  amount,  or 
any  large  portion  of  their  subscriptions  to  the  capital  stock. 

But  all  these  averments  are  uncertain  and  evasive,  as  well  as 
too  general.  The  facts  and  circumstances  are  not  stated,  as 
they  must  be  in  cases  where  fraud  is  charged.  (Kinder  v. 
Macy,  7  Cal.  207.) 

There  are  certain  rules  on  this  subject  of  misrepresentation 
it  may  be  weU  to  refer  to.  In  the  first  place,  the  misrepre- 
,  sentation  must  be  of  something  material,  constituting  an 
inducement  or  motive  to  the  act  of  the  other  party,  and  by 
which  he  is  actually  misled  to  his  injury.  So  it  must  be  of 
something  in  regard  to  which  the  one  party  places  a  known 
trust  qmd  confiderhce  in  the  other.  It  must  riot  be  a  mere  matter 
of  opinion,  equally  open  to  both  parties  for  examination  and 
inquiry,  where  neither  party  is  presumed  to  trust  to  the  other, 
but  to  rely  on  his  own  judgment.  So,  if  the  represoitation  be 
of  such  a  nature  that  the  other  party  had  no  right  to  place 
reliance  on  it,  and  U  was  his  own  foUy  to  give  credence  to  iL 
So,  if  a  party  does  not  choose  to  avail  himself  of  the  knowl- 
edge or  means  of  knowledge  opea  to  him,  he  cannot  be  heard 
to  say  that  he  was  deceived.  It  is  his  own  folly  not  to  use 
the  knowledge  within  his  reach.  (1  Story's  Eq.  Jur^  Sees. 
195-201.) 

The  next  reason  given  is  that  the  claim  to  ike  bonds  u 
founded  upon  a  contract  to  deliver  obligations  which  have  more 
than  one  year  to  run,  and  therefore  it  is  '^  an  agreement  that 
by  its  terms  is  not  to  be  performed  within  one  year  from  the 
making  thereof,"  and  must  be  in  writing  under  the  Statutes 
of  Frauds.  If  the  ordinance  on  which  the  rig^its  of  the  com- 
pany are  founded  can  be  termed  an  agreement,  it  is  dear  that 
it  merely  provides  for  the  immediate  delivery  of  certain  sped- 
fied  hands,  and  as  an  agreement  it  is  fuV/y  performed  by  the 
delivery  of  the  bonds*     It  is  not»  therefore^  within  the  statute. 
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'Byen  if  it  wba  within  the  statute,  tlie  reoord  of  Ae  ordinance, 
with  the  vote  on  its  passage  and  the  signature  of  the  Mayor 
approving  it^  constitates  a  writing  witMn  the  statute.  But 
the  Board  of  Supervisors  in  passing  this  ordinance  exercised 
the  legislative  power  vested  in  them  by  the  laws.  The  ordi- 
nances of  the  city  possess  the  character,  force,  and  effect  of 
laws.  {McCracken  v.  San  Francisco,  16  CaL  691 ;  Hollatid  v. 
San  Francisco,  7  CaL  377 ;  Zottman  v.  San  Francisco,  20  OaL 
16L) 

John  H.  Saunders,  and  John  R  FeUon,  for  Defendants. 

The  question,  than,  is  distinctly  presented  to  the  oonsidera- 
tion  of  this  Court,  whether  the  Legislature  can  ini{K>8e  on  la 
municipal  oorporaticm  of  the  State  the  burden  of  exclusively 
building  or  aiding  to  build  a  work  of  general  interest  to  the 
Stat^  which  is  in  no  sense  a  work  of  local  inter^t  to  the  oor- 
poration  on  which  the  burden  is  imposed. 

In  this  State  the  question  oomes  up  for  the  first  time  before 
these  evils  have  ariseoEL  No  bonds  have  been  issued  under  eir- 
eomstances  like  the  present,  for  in  every  other  case  the  raU- 
road  aided  has  passed  throng  the  county  called  upon  to  sub- 
scribe, or  has  had  its  terminus  there^  and  so  the  subscription 
can  be  justified  as  a  local  improvement 

In  the  case  of  Pattison  v.  Board  of  Supervisors  of  Tuba 
County,  18  CaL  188,  the  rood  aided  by  the  county  was  purely 
a  local  road,  and  the  validity  of  the  subscription  was  placed 
upon  that  ground. 

In  the  case  of  Bobinson  v.  Bidwell  et  als.,  22  CaL  380,  Hie 
road  assisted  by  public  subscription  terminated  at  Sacramento. 

The  queBti<m  as  to  whether  ibe  Act  was  unconstitutional 
on  tiiis  ground  was  not  raised  in  llie  main  argument,  but,  to 
use  the  language  of  the  Court,  was  '^  suggested  "  in  the  peti- 
tion for  rehearing.  Mr.  Justice  H'orton,  in  his  opinion,  puts 
the  constitutionality  of  the  subscription  on  the  ground  that  he 
oould  not  say  that  a  road  directly  communicating  with  the 
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City  of  SacrannentOy  and  passing  liirough  the  county,  ^as  not 
a  local  work. 

The  leading  New  York  cases  go  only  to  this  extent,  and 
while  their  reasoning  justifies  local  taxation  for  local  improve- 
ments, it  also  negativee  the  idea  that  a  city  or  county  can  be 
exclusively  taxed  for  an  improvement  which  is  in  no  sense  a 
local  one. 

The  leading  case  of  BafJc  of  Rome  v.  The  Village  of  Rome, 
18  N.  Y.  32,  was.  decided  as  late  as  September,  A.  D.  1858. 
The  careful  reasoning  of  the  Court  is  remarkable.  It  says: 
*^  No  Judge  would,  I  think,  venture  to  state  a  more  reBtrictive 
rule  than  that  the  powers  conferred  on  a  municipal  corpora- 
tion must  relate  to  the  public  interests  of  the  territory  or  body 
of  persons  within  its  limits.  Taking  this  definition,  can  a 
Court  say  that  a  railroad,  terminating  at  a  village  or  city,  is  so 
foreign  to  its  public  interests  and  those  of  its  inhabitants,  that 
it  is  beyond  ^e  legislative  powers  to  authorize  the  village  or 
city  to  become  interested  in  its  oonstrootion.  The  general  judg- 
miBUt  of  men  is,  we  all  know,  that  a  railroad,  so  termtnating, 
does  or  at  least  may  add  to  the  value  of  property,  promote 
trade,  and  contribute  to  the  convenience  of  the  inhabitants  of 
the  place.*' 

The  preceding  case  waA  decided  on  the  authority  oi  CUxrke 
V.  Rochester,  24  Barb.  474.  But,  in  the  latter  case,  the  Court 
lays  down  the  cardinal  principle  that  a  tax  must  be  "general, 
and  imposed  on  all,  or  all  of  a  class  of  perscms  within  pre- 
scribed limits  or  districts,  upon  some  oommon  principle  or 
rule."     (See  page  481.) 

Again :  On  page  four  hundred  and  eigfaty-twoy  the  Court 
justifies  these  subscriptions  on  the  sole  groond  that  they  are 
in  aid  of  local  improvements;  and  places  its-  deoisioii  on  the 
same  gi*ound  on  which  it  justifies  the  making  and  repairing  of 
streets,  that  is,  "  upon  the  ground  of  benefit  locally  conferred." 

Again:  The  Court,  in  resuming  the  points  governing  the 
ease,  (see  page  489,)  says,  that  works  of  internal  improvement 
may  be  constructed  by  general  taxation,  and,  in  oage  of  loool 
works,  by  local  taxation. 
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The  two  leading  cases  in  Illinois  are  the  cases  of  Johnson  v. 
County  of  Stark,  24  HL  89,  and  Perkins  v.  Levns,  24  HL  208- 
In  the  former  of  these  cases,  the  Court  puts  its  decision  on  the 
ground  that  '^the  construction  of  a  railroad  through  a  county 
is  a  county  purpose/'  and  expressly  declines  to  pass  upon  the 
question  whether  a  railroad,  not  confined  to  or  penetrating  the 
limits  of  a  county  or  city,  is  a  local  work.  The  latter  decision 
goes  upon  the  authority  of  the  former.  These  cases  were  de- 
cided in  1860. 

The  answer  sets  up  that  there  had  never  been  any  legal 
assessment  laid  upon  any  of*  the  capital  stock  of  the  Central 
Pacific  Railroad,  and  that  no  assessment  is  now  due  thereon. 
There  consequently  would  have  been  no  bonds  due  from  the 
city 'to  the  company,  even  if  the  city  had  subscribed.  It  fur- 
ther sets  up  that  the  railroad  company  never  had  accepted 
the  city's  subscription  under  the  Act  of  1863. 

Two  consequences  result  from  this:  First — That  the  com- 
pany  had  nothing  that  could  be  called  a  claim  against  the  city 
for  bonds  under  the  Act  of  1868.  There  was,  therefore,  noth- 
ing to  compromise  or  settle.  Second — That  inasmuch  as  no 
bonds  were  due  by  the  city  to  the  company,  the  power  to 
compromise  had  not  vested  in  the  Board  of  Supervisors.  By 
the  Act  of  1864  the  power  to  compromise  does  rest  in  said 
Board  of  Supervisors  ''only  after  and  in  case  said  Board  of 
Supervisors  shall  be  compelled  by  final  judgment  to  execute 
and  deliver  the  bonds  under  the  Act  of  1863." 

(1.)  The  relation  which  the  city  assumes  to  the  company 
imder  the  Act  of  1868,  is  that  of  subscriber  to  its  capital  stodu 
What  are  the  rights  of  a  subscriber  to  stock }  Is  he  exposed  to 
bear  the  full  burdens  of  the  company  while  the  other  subscri- 
bers are  exempt?  Can  one  subscriber  be  thus  tingled  out  as 
a  packhorse  for  the  rest  ? 

(2.)  Again :  These  bonds  are  to  be  received  at  par,  dollar 
for  dollar.     (See  Section  4,  Act  1863,  p.  381.) 

What  is  meant  by  receiving  them  at  part  Evidently,  the 
meaning  is  that  a  dollar  in  bonds  is  equivalent  to  a  dollar  in 
cash  from  the  other  subscribers.     But  what  mockery  to  speak 
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of  receiving  them  at  par,  if  all  of  them  are  to  be  issued 
whether  the  other  stockholders  pay  or  not  We  assmne,  th^ 
in  arguing  this  point,  that  these  bonds  were  in  the  natnie 
of  assessments,  to  be  issued  as  regular  assessnlents  on  the 
capital  stock  of  the  company  when  called  in. 

The  claims,  then,  which  the  Act  of  1864  authorized  the 
compromise  and  settlement  of,  were  claims  for  bonds  to  be 
issued  as  assessments  on  stock.  When  did  these  claims  arise? 
It  is  clear  that  no  claim  arose  from  the  Act  of  1863,  inde- 
pendent of  subscription  by  the  city  and  acceptance  by  the 
company.  Until  such  subscription  and  acceptance  the  Act 
could  be  repealed.  If  the  companies  had  a  claim  against 
the  city,  it  is  very  dear  that  no  legislative  action  could  divest 
such  claim.  In  the  case  of  Aspiivwall  et  al.  ▼•  Commissionsrs, 
22  How.  IT.  S.  376,  the  Court  decided  that  a  railroad  company 
acquired  no  claim  against  a  city  by  such  an  act;  that  it  could 
be  repealed,  and  that  a  subscription  after  such  repeal  and 
bonds  issued  was  void.  The  same  point  was  decided  in 
Covington  and  Lexington  Railroad' Company  v.  Kenton  County 
Court,  12  R  Monroe,  144.  In  People  ex  reL  Peoria  and 
Oquawka  Railroad  Compa/ny  v.  County  of  TazeweU  et  oL,  28 
HI.  156,  the  Court  say:  ^' Until  the  city  or  county  has  sub- 
scribed there  is  no  privity  between  the  road  and  county  <ff 
city." 

There  has,  then,  been  as  yet  no  acceptance  of  the  terms  of 
the  Act  of  1863,  by  the  railroad  company.  It  is  not  pret^ded 
that  there  has  ever  been  any  subscription  by  the  city  to  the 
capital  stock  of  this  company,  so^that  no  contract  has  ever 
been  made  between  the  city  and  this  company. 

So  far,  then,  we  have  these  two  proposition:  EIrst — That 
the  Act  of  1863  gives  nothing  which  can  be  called  a  claim  to 
the  railroad  company  against  the  city.  Second  —  That  as  yet 
no  claim  has  arisen  by  contract;  first,  because  the  raflroad 
company  has  never  accepted  the  conditions  of  the  Act  of 
1863 ;  second,  because  as  a  matter  of  fact*  no  contract  has 
ever  been  made  for  subscription  between  the  company  and 
the  city. 
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If  the  Legislature,  prior  to  this  pretended  compromise,  had 
repealed  the  law  of  1863,  it  would  have  found  no  vested 
claim  of  this  company  as  an  obstacle  to  its  so  doing.  And 
this  power  of  the  Legislature  to  repeal  the  law  is  evidently 
the  test  of  the  existence  of.  a  claim;  for  if  the  claim  exists,  it 
cannot  be  affected  by  legislative  action. 

The  alleged  contract  of  compromise  between  the  Board  of 
Supervisors  and  the  railroad  company  is  void  for  want  of 
consideration. 

What  does. the  company  surrender  as. the  consideration  dF 
such  a  contract  ?  Evidently,  nothing  at  alL  It  gives  no  stock, 
no  obligation  to  build  the  road,  no  agreement  to  spend  the 
bonds  or  any  part  thereof  on  the  road.  It  simply  says  to  the 
corporation:  '^I  will  release  you  from  the  public  duty  im- 
posed upon  you  by  statute  of  taxing  the  Oity  of  San  Fran- 
cisco, for  a  certain  public  purpose,  for  so  much.''  But> 
clearly,  no  consideration  moves  from  the  company  to  the  city, 
nor  does  the  city  receive  any  benefit  from  any  source.  True, 
it  pays  less  money  —  but  tiien  it  receives  no  public  benefit. 
The  private  company  can  pay  dividends  with  this  money,  and 
spend  it  as  it  chooses.  Treating  this  compromise,  then,  as  a 
contract,  there  is  no  consideration  for  it  The  citj  i^eceives 
nothing;  the  company  gives  nothing.  (Hampshire  v.  Frank- 
lin, 16  Mass.  84;  Qrogan  v.  The  City  of  San  Frandaco,  18 
Cal.  590.) 

No  mandamus  will  lie  to  compel  William  Loewy  to  sign 
these  bonds,  because  it  is  not  a  duty  imposed  upon  him  by  his 
official  position.  The  Clerk  of  the  City  and  County  of  San 
Francisco  is  simply  a  County  Clerk.  His  duties  are  defined 
by  statute.  (See  Wood's  Digest,  Article  274,  et  eeq.,  p.  88.) 
Kow  his  whole  obligation  to  sign  these  bonds  comes  from  the 
ordinance  of  the  Board  of  Supervisors,  and  it  is  obvious  that 
this  Board,  itself  ft  Board  of  limited  powers,  has  no  authority 
to  enlarge,  change,  or  interfere  with  the  duties  imposed  by; 
statute  on  a  wholly  independent  officer. 

Some  attempt  to  meet  this  was  made  on  the  argument  by 
asserting  that  Loewy's  obligation  to  sign  these  bonda  comes 
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from  the  statute  of  1868.  But  it  is  89  clear  that  that  statute 
is  only  incorporated  mto  this  ordinance  because  the  Supervi- 
sors selected  the  form  and  mode  of  executing  these  bonds  there 
pointed  out^  and  that  they  could  just  as  well  have  sheeted 
any  other  mode  of  executing  them,  that  we  will  not  aigue 
the  question  at  length. 

If  the  wrong  person  be  made  a  party  to  a  proceeding  in 
mandamus,  the  whole  proceeding  must  be  superseded. 

"  If,  therefore,  the  Mayor  and  ex  officio  President  of  the 
Board  of  Supervisors  had  been  made  a  party  to  this  proceed- 
ing the  whole  proceeding  would  have  been  superseded."  And 
counsel  cite  Rex  v.  Mayor  of  Hartford,  Si^keld,  701;£es  ▼• 
Mayor  of  Bipon,  Salkeld,  438. 

In  support  of  this  proposition,  contended  for  on  the  other 
side,  and  conceded  by  us,  we  add  the  cases  of  The  People  ex 
rel.  Commdssioners  of  Highways  of  Poughkeepsie  and  FiskhiU 
V.  The  Board  of  Supervisors  of  the  County  of  Duichess,  1  Hill, 
50,  and  the  case  of  Peoplp  ex  rel  McSpedon  y«  The  Board  of 
Supervisors,  10  Abbott  Praa  R  283. 

John  W.  Dwinelle,  and  /.  McM.  Shafter,  in  repty. 

The  County  Clerk  can  be  compelled,  by  mandate,  to  counte^ 
sign  the  bonds  in  question. 

The  office  of  County  Clerk  is  created  by  the  ConstitutioiL 
(Article  VI,  §  7.)  The  only  duties  annexed  to  the  office  by  the 
Constitution  are  those  of  Clerk  of  the  District  Court  (lb.  §  7.) 
All  other  duties  are  to  be  defined  by  law.  (lb.  §  7.)  It  was 
competent,  therefore,  for  the  Legislature  to  throw  upon  the 
County  Clerk  the  duty  of  countersigning  the  bonds  of  the 
city  and  county,  by  Laws  of  1868. 

Under  the  Civil  Practice  Act  of  California,  the  rdator  in  this 
proceeding  is  entitled  to  any  and  all  of  the  rdief  authorized 
by  the  case  stated  in  the  petition  and  affidavit* 

"  Seotion  147.  The  relief  granted  to  the  plaintifF,  U  there 
be  no  answer,  shall  not  exceed  that  which  he  shall  have  de- 
manded in  his  complaint;  but  in  any  odier  case^  the  Court 
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may  grant  him  any  relief  oonsistent  with  the  case  made  by  tha 
complaint,  and  embraced  within  the  issne." 

The  return  of  the  six  Supervisors  must  be  taken  as  the  true 
return. 

Boards  of  Supervisors  are  dealt  with  by  law  as  an  aggregate, 
and  for  this  reajson,  service  of  process,  in  this  and  the  like 
proceeding,  is  sufficient  if  made  upon  a  majority,  and  the  de- 
cision is  binding  upon  their  members,  and  upon  their  successors* 
{People  V.  Contracting  Board,  20  How.  Practice  R  206;  Madr 
dox  V.  Graham,  2  Metcalf,  Ey.  156.) 

The  Board  of  Supervisors  in  this  case  are  to  act  ministeri- 
ally only,  in  execution  of  their  own  ordinance,  which  stands 
unrepealed,  and  unrepealable,  having  been  accepted  by  the 
raiboad. 

Mandamus  will  be  maintained  against  the  council  of  a  muni- 
cipal  corporation  to  ocHupel  the  ezcution  of  a  ministerial  act, 
when  it  is  evident  that  they  are  bound  to  perform  it,  and  their 
conduct  shows  that  they  do  not  intend  to  do  the  act  required. 
And  this  althou^  there  may  be  an  action  against  the  corpora- 
tion for  the  delinquency,  and  such  an  action  has  been  comr 
menoed  and  discontinued.  {Maddox  v.  Oraham,  2  Metcalf, 
Ky.  166.) 

Where  a  party  has  no  other  adequate  remedy,  and  his  right 
is  clear  and  undoubted,  mandamus  is  not  only  the  proper 
remedy,  but  is  one  of  the  most  efficient  proceedings  known  to 
the  law  for  the  enforcement  of  a  right  (People  v.  The  Con^ 
trading  Board,  20  How.  Pr.  R  206;  CommomveaUh  v.  Pitt^ 
burg,  34:  Penn.  State  Bep.  496.) 

By  the  Court,  Bjiodbs,  J. 

Proceedings  were  conmienced  in  this  Oourt  for  a  mandamus, 
to  compel  the  Clerk  of  the  City  and  County  of  San  Francisco 
to  ooimtersign  four  hundred  of  the  bonds  of  said  city  and 
county,  and  to  compel  the  Board  of  Supervisors  of  said  city 
and  county  to  perform  all  the  duties  required  on  their  part  for 
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th6  complete  execution  and  delivery  of  the  bonds  to  the  Cen- 
tral Pacific  Railroad  Company,  according  to  the  provisioiiB  of 
the  Acts  of  the  Legislature  of  April  22,  1863,  and  April  i, 
1864,  and  of  the  ordinance  of.  said  cily  and  county.  Number 
Five  Hundred  and  Eighty-Two. 

An  answer,  in  form  the  answer  of  the  Board  of  Supervisors, 
signed  by  the  City  and  Oounty  Attorney  and  the  assistant 
counsel,  and  verified  by  Frank  McCoppin,  one  of  the  members 
of  the  Board  of  Supervisor,  was  filed  in  the  case,  and  subse- 
quent to  the  filing  of  this  answer,  six  of  the  twelve  Supervisors 
comprising  the  Board  filed  answers  to  the  petition  in  their 
propel  persons. 

The  counsel  for  the  Board  of  Supervisors,  upon  the  cause 
being  called  for  hearing,  filed  their  affidavit,  stating  that  ths 
answers  of  the  six  Supervisors  were  filed  without  the  knowledge 
of  said  counsel,  and  that  they  had  no  informati<m  thereof  until 
about  twenty  minutes  before  the  meeting  of  the  Court  on  that 
day ;  and  they  thereupon  moved  that  those  answers  be  strickea 
from  the  files  of  the  Court  The  oounsel  for  the  relator 
objected  to  the  motion.  It  appears  from  the  answer  of  the 
Board,  that  the  Board,  by  re8olu1i<»i,  requested  the  City  and 
County  Attorney  to  represent  the  Board  and  the  members 
thereof  in  these  proceedings,  and  authorized  a  committee  of  the 
Board  to  employ  assistant  oounsel;  and  the  oounsel  for  the 
relator  do  not  deny  that  Messrs.  Saunders  and  Felton,  the 
counsel  who  signed  the  answer  of  the  Board,  were  duly  author- 
ized to  appear  for  and  represent  the  Board  in  the  pending  pro 
ceedings. 

The  answer  of  the  six  Supervisors,  after  the  title  of  the  eause^ 
commences  substantially  in  the  following  form  :  ^For 
answer  to  the  amended  petition  of  the  above  named  plaintiff, 
♦  ♦  ♦  one  of  the  Supervisors  of  the  City  and  County  of  San 
Francisco,  and  as  such  one  of  the  defendants  herein,  for  him- 
self says  that  he  is  now  and  at  the  time  of  the  oommencement 
of  this  proceeding  was  one  of  the  Supervisors  of  the  City  and 
Oounty  of  San  Francisco,"  etci ;  and  they  do  not  purport  to 
be  ^  answer  of  the  whole  Board  or  of  a  majority  of  die 
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Board,  nor  do  the  six  Supervisors  pretend  to  answer  for  tJhe 
Board  in  its  aggregate  capaoily.  The  Board  of  Superyisors; 
organized  and  acting  as  one  body^  in  its  corporate  capacity  is 
the  defendant,  and  not  the  individual  Supervisors  who  collec- 
tively make  up  the  Board,  '^  for  this  is  not  a  proceeding  against 
any  individual  until  an  attachment  issues."  (Spencer,  J.,  in 
People  V.  Champion,  16  John.  60.)  The  answer  of  a  Super- 
visor or  of  a  number  of  Supervisors,  in  his  or  their  own  name 
or  names,  whether  as  Supervisors  or  otherwise,  could  with  no 
more  propriety  be  regarded  as  the  answer  of  the  Board,  than 
could  the  answers  of  a  number  of  citizens  included  within  the 
municipality  that  elected  the  Board.  The  Supervisors  consti- 
tute the  Board,  and  possess  the  powers,  and  are  capable  of  dis^ 
charging  the  functions  conferred  by  law  upon  the  Board,  only 
when  they  are  assembled  as  f|  body,  in  the  manner  prescribed 
by  law.  Admitting  that  the  members  of  the  Board  may  sev* 
erally  answer,  suppose  that  all  make  default  except  one,  and 
he  answering  shows  that  the  Board  were  not  required  to  pei^ 
form  the  alleged  duty,  could  the  writ  issue  either  to  the  Board 
or  to  the  members  who  made  default?  If  it  could  issue,  the 
Board  or  the  members  would  be  required  to  perform  an  ac^ 
that  had  been  determined  in  the  action,  one  of  the  membeiB 
was  not  by  law  required  to  perfonn.  If  it  oould  not  issue,  it 
would  then  appear  that  the  answer  of  one  member,  traversing 
or  confessing  and  avoiding  the  matters  averred  in  the  petition, 
was  a  sufficient  defense  to  the  whole  proceeding,  notwithstand* 
ing  that  the  other  members  admitted  every  allegation  in  the 
petition.  If  one  half  of  the  members  should  make  default 
and  the  other  half  should  show  good  cause,  still  greater 
absurdities,  if  possible,  would  be  manifest 

The  answers  of  the  six  Supervisors,  so  far  as  they  relate  tD 
the  matters  stated  in  the  petition,  amount  to  no  more  than  would 
their  default,  for  they  do  not  deny  nor  confess  and  avoid  any 
fact  alleged  in  the  petition ;  but  it  is  attempted,  by  means  of 
the  answers,  to  raise  issues  between  themselves  and  the  Board, 
or  the  remaining  members  of  the  Board,  respecting  certain  facts 
alleged  2A  the  answer  of  the  Board.    It  is  difficiidt  to  see  how 
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Btich  issues  could,  under  any  rules  of  practice,  be  tried  in  this 
action,  or  how  anything  would  result  from  the  finding  of  the 
issues  in  their  favor,  as  they  do  not  demand  any  affirmative 
relief  against  either  the  Board  or  any  of  its  members. 

It  is  said  in  Tapping  on  Mandamus  (p.  340)  that  the  return 
to  the  writ  should  be  made  either  by  those  to  whom  such  writ 
is  directed,  or  who  are  legally  competent  to  execute  it  There 
can  be  no  question  that  the  Board,  and  not  any  member  or 
number  of  members,  must  execute  the  writ  (if  one  should  be 
issued)  by  the  performance  in  its  aggregate  capacity,  of  die 
duty  enjoined.  The  rules  of  the  Civil  Practice  Act  are  as 
strictly  applicable  to  the  pleadings  in  mandamus  as  to  diose 
in  any  action,  and  under  those  rules  no  one  may  answer  except 
those  who  are  made,  or  are  by  the  Court  admitted  as  defend- 
ants. The  remark  foimd  in  the  treatises  on  T^\^iT^<^fltwp^^  that  if 
two  separate  returns  be  made  by  different  portions  of  the  same 
'corporation,  the  Court  will  take  that  which  appears  to  be  made 
by  the  majority,  and  other  statemmts  of  similar  import^  do  not 
mean  that  separate  returns  may  be  made  by  the  several  mem- 
bers of  one  '^  portion  of  the  same  corporation,''  as  of  one  of  the 
.two  boards  composing  the  legislative  branch  of  the  muni- 
cipal government,  and  that  the  Court  may  ascertain  which 
return  had  the  majority  of  the  members ;  but  in  order  to  have 
any  standing  it  must  be  made  as  the  return  of  the  whole  cor- 
.poration,  or  at  least  of  a  particular  portion  or  branch  of  it,  if 
'the  writ  is  directed  to  it,  and  then  if  two  returns  are  made  in 
that  capacity,  the  Court  will  ascertain  which  is  the  true  return; 
that  is  to  say,  the  return  of  the  majority.  There  might  net 
be  a  majority  to  any  return  if  made  by  individual  members,  for. 
each  member  might  make  a  separate  return  Offering  essen- 
'tially  from  that  of  each  of  the  other  members. 

The  motion  must  be  allowed,  and  the  answers  of  the  six 
Supervisors  stricken  from  the  files. 

The  relator  moves  for  judgment  on  the  pleadings;  and  in 
support  of  the  motion  it  is  insisted  ambng  other  thbigs  that 
the  answer  filed  by  the  counsel  for  the  defendant  is  only  the 
answer  of  Supervisor  McCoppin,  who  verified'  it^  and  that  if 
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it  is  held  to  be  either  his  answer  or  that  of  the  Board^  it  does 
B0t  state  faett  loffieieiit  to  constitute  a  defense  to  the  action. 

It  is  apparent  upon  inspection  that  it  is  not  the  answer  of 
McCoppin,  for  its  form  is :  '^  The  Board  of  Supervisors  do  come, 
and  for  answer  to  the  amended  petition  and  affidavit,  upon 
which  the  application  of  the  above  named  plaintiff  is  made, 
allege  and  show,"  etc.  The  fact  that  it  is  verified  by  him  has 
but  slight,  if  any,  tendency  to  show  that  it  is  his  answer,  and 
is  entirely  overcome  by  the  fact  that  all  the  allegations  are 
made  in  the  name  of  ^e  Board.  If  it  can  be  regarded  as  a 
pleading  in  the  cause,  it  must  be  held  to  be  the  answer  of  the 
Board  of  Supervisors, 

The  relator  objexrts  to  the  answer  being  considered  as  the 
answer  of  the  Board,  because  it  does  not  appear  that  the  Board, 
as  an  aggregate  body,  resolved  upon  and  made  the  return; 
or  as  we  understand  the  objection,  that  the  Board  has  not  by 
resolution  adopted  the  return,  as  prepared  by  their  counsel, 
nor  directed  what  matters  should  be  set  forth  in  their  answer. 
It  is  not  doubted,  that  the  counsel  who  signed  and  filed  the 
answer  of  the  Board,  were  duly  authorized  to  represent  them, 
and  such  being  the  case,  they  were  fully  empowered  to  appear 
for  them  in  the  action,  and  do  aU  those  things  that  counsel 
mi^t  lawfully  do  in  behalf  of  a  person  who  was  the  sole 
defendant.  In  this  respect  they  bear  the  same  relation  to  the 
Board  that  they  do  to  the  Clerk  of  the  City  and  County,  and 
their  authority  is  the  same  in  either  case,  and  similar  presump- 
tions will  be  indulged  in,  that  the  answer  is  the  answer  of  the 
persons  or  body  that  it  purports  to  be.  No  authority  is  cited, 
holding  that  it  must  be  stated  in  the  answer  to  the  petition, 
or  the  return  to  the  alternative  writ,  made  by  a  corporation  or 
a  Board  forming  a  constituent  part  of  the  corporate  authority, 
that  the  corporation  or  Board  had  resolved  upon  the  return  or 
answer;  and  no  reason  suggests  itself  to  our  mind  why  such  a 
statement  should  not  be  required  in  the  petition,  when  a  cor- 
poration is  the  relator,  if  it  is  necessary  in  the  answer  of  the 
corporation.  The  general  rules  of  pleading  are  substantially 
the  same  in  mandamus  as  in  other  civil  actions.     (Tap.  cm 
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Man. ;  8  N.  Y.  348 ;  Commercial  Batik  v.  Canal  Commissioners, 
10  Wend.  26;  People  v.  Ransom,  2  ComBt  490.)- 

Among  the  numerous  cases  found  in  our  reports  of  actions 
brought  by  or  against  corporations,  none  is  noticed  in  which  it 
is  stated  that  the  corporation  had  resolved  upon  the  oomplaint 
or  answer,  or  had,  as  a  corporate  act,  directed  what  either 
should  contain ;  and  in  examining  many  of  the  cases  cited  by 
Tapping  on  Mandamus,  no  such  statement  is  found  or  said  to 
be  required  in  the  return;  but  it  would  appear  from  those 
cases  that  it  was  neither  usual  nor  necessary  —  the  presumption 
being  that  it  was  the  return  of  the  officer  or  body  it  purported 
to  be.  In  Mayor  of  Thetford's  Case,  1  SalL  192,  whicli  was 
mandamus  to  the  Mayor  and  Ck>mmon  Council,  the  retiyn  was 
made  in  the  name  of  the  corporation,  but  without  the  com- 
mon seal,  or  the  hand  of  the  Mayor  set  to  it  After  search  of 
precedents,  which  were  found  both  ways,  the  Court  held  the 
return  good,  because  they  were  estopped  by  the  record  to  say 
it  is  not  their  act ;  and  the  Court  say  that  the  City  of  London 
every  year  makes  an  attorney,  by  warrant,  without  either  seal- 
ing or  signing.  In  Rex  v.  Mayor  of  Abingdon,  2  Salk.  431, 
which  was  mandamus  to  the  Mayor,  Bailiffs  and  Burgesses, 
the  Mayor  made  a  return,  and  brought  it  in  to  file  it,  and  it 
w^s  objected  to  as  the  return  of  the  Mayor  and  a  minority; 
but  Mr.  Chief  Justice  Holt  said :  ^^  It  is  not  fit  that  we  should 
examine  upon  affidavits  whether  there  was  the  consent  of  the 
majority/'     (See  also  Rex  v.  Si.  John's  CoU.,  4  Mod.  241.) 

But  it  is  said  that  there  are,  in  effect,  two  returns,  or 
answers,  that  in  the  name  of  the  Board,  and  that  composed  of 
the  answers  of  the  six  Supervisors ;  and  that  as  the  latter  is 
inconsistent  with  the  former,  and  is  made  by  one  half  of  the 
members,  it  must  overrule  the  answer  made  in  the  name  of 
the  Board  —  at  least  that,  taking  all  the  answers  together,  they 
make  such  an  inconsistent  return,  that  they  must  be  all  disre- 
garded. We  have  already  said  that  the  members  of  the  Board 
are  not  parties  to  this  action,  and  their  answers  as  such  meffl- 
bers  must  be  disregarded.  The  presumption  is  that  the  answer 
made  an^  filed  by  the  counsel  for  the  Board  in  their  name  is 
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the  aiifiwer  of  the  BoanL  "  Wlien  a  ootporajtion  aggregate^  to 
which  a  writ  is  directed,  has  regularly  reeolved  upon  and 
made  a  return,  individual  dissentients  cannot  be  allowed,  to 
dispute  its  propriety''  (Tap.  on  Man.  341);  but  if  the  dis- 
sentients also  file  a  return  as  the  return  of  the  corporation,  the 
Court  will  ascertain  which  is  the  return  of  the  majority ;  and 
doubtless  without  holding  to  the  strict  rule  in  1  Salk.  192, 
that  the  members  are  estopped  to  say  that  the  return  is  not 
the  return  of  the  majority,  they  may  allege  that  the  return  is 
not  the  return  of  the  majority,  or  has  not  been  resolved  upon 
by  the  corporation,  and  thereupon  have  the  collateral  issue 
determined  by  the  Courts  That,  however,  is  not  the  case  be- 
fore us>  but  the  dissentients  merely  undertake  to  controvert 
certain  of  the  facts  alleged  in  the  answer  of  the  Board,  in 
avoidance  of  the  facts  stated  in  the  petition. 

The  question  then  recurs,  is  the  relator  entitled  to  judgment 
on  the  pleadings,  regarding  the  answer  verified  by  McCoppin 
as  the  answcx  of  the  Board  of  Supervisors)  The  motion  of 
the  mlator  to  that  effect  is  equivalent  to  a  demurrer  to  the 
answer,  on  the  ground  that  it  does  not  state  facts  sufficient  to 
eonstitute  a  defense.  Section  thirty-seven  of  the  Practice  Act 
providing  that  ^^AU  the  formo  of  pleading  in  civil  actions,  and 
the  roles  by  which  the  sufficiency  of  the  pleadings  shall  be 
determined,  shall  be  those  prescribed  in  this  Act''  is  api)licable 
to  proceedings  in  mandamus. 

The  principal  facts  upon  which  the  right  of  the  relator 
depends,  briefly  stated,  are  as  follows:  The  Board  of  Super- 
visors had  been  commanded  by  the  final  judgment  of  this 
Court  to  subscribe  six  hundred  thousand  dollars  to  the  stock 
of  the  Central  Pacific  Bailroad  Company,  and  to  issue  the 
bonds  of  the  city  and  county  in  payment  of  such  subscription, 
pursuant  to  the  provisionsyof  tbe  Act  of  April  23,  1803;  that 
afterward,  under  the  provisions  of  the  Act  of  April  4,  1864, 
the  Board  of  Supervisors  passed  Ordinance  Number  Five  Hun- 
dred and  Eighty-Two,  approved  June  21,  1864,  the  terms  of 
which  were  accepted  by  the  relator,  by  which  the  parties 
ogmpromised  tbe  claims  of  the  railroad  company  upon  the 
Vol.  ZZVILr-4S 
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city  and  ecmntj,  under  the  Act  of  1863,  it  being  agreed  that 
the  Board  should  in  lieu  of  making  the  subscription  and 
delivering  the  bonds  to  the  amount  of  six  hundred  thousand 
dollars,  deliver  such  bonds  only  to  the  amount  of  four  hun- 
dred thousand  dollars,  without  making  any  subscription  to  the 
stock,  the  bonds  to  be  delivered  to  the  relator,  up<m  condition 
that  they  should  be  accepted  in  full  discharge  and  satisfaction 
of  all  obligations,  claims,  etc.,  of  the  company  against  the 
city  and  county ;  that  the  company  tendered  to  the  city  and 
county  a  full  release  euoA  discharge  of  said  obligations,  elaims, 
etc.,  to  be  delivered  on  the  receipt  of  said  bonds;  that  the 
Mayor,  Auditor  and  Treasurer  of  said  city  and  county,  whose 
duty  it  was  to  prepare  and  sign  said  bonds,  were  in  certain 
proceedings  in  this  Court  wherein  they  were  the  defendants 
and  the  company  was  the  relator,  ordered  by  a  peremptory 
vncit  oi  maudamuS)  to  execute  and  deliver  without  delay,  to 
the  company  the  four  hundred  bonds,  of  one  thousand  dollars 
each,  as  in  said  ordinance  provided.  It  seems  not  to  be 
doubted,  and  the  decision  in  the  last  mentioned  case  (People 
v.  <7oon^  Mayor,  et  at.,  25  OaL  635)  settles  the  point,  ^at  the 
four  hundred  bonds  to  be  issued  under  Ordinance  Number  Five 
Hundred  and  Eighty-Two  are  parcel  of  the  six  hundred  bonds 
provided  for  in  the  Act  of  1863,  they  differing  from  the  latter 
only  in  the  date  they  were  to  bear. 

In  examining  the  answer  somewhat  in  detail  the  only  ques- 
tion will  be  whether  it  states  facts  sufficient  to  constitute  a 
defense  to  the  action,  and  many  of  the  objections  taken  in  the 
argument  by  the  counsel  for  the  relator,  which  mi^t  have 
been  considered  if  made  the  grounds  of  a  special  donurrer,  or 
of  some  proper  motion  to  strike  out^  etc,  must  be  disregarded. 

The  defendants'  denial  that  they  '^  became  or  were  lawfully 
or  duly  or  otherwise  bound  or  ob^ged  to  subacribe  six  hun- 
dred thousand  dollars,  or  any  other  sum  to  the  capital  stock" 
of  the  company,  or  to  execute  or  driiver  any  bonds,  is  not  the 
denial  of  any  fact  alleged  in  tlie  petition*  The  judgment  in 
the  case  of  The  People  ex  rel  Central  Padfie  BaUroad  Com- 
pony  V.  The  Boaa-d  of  Svperviears,  etc.,  whereby  the  defendants 
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were  commanded  to  subscribe  to  the  stock  not  being  denied 
stands  admitted,  and  the  denial  that  they  were  bound  to  obey 
the  judgment,  is  only  a  denial  of  a  condusion  or  principle  of 
law.  (People  v.  Commissioners  of  Fort  Edward,  11  How.  Pr. 
89.)  If  it  is  permitted  to  show  collaterally  that  the  judgment 
is  void,  the  points  of  invalidity  must  be  specified. 

The  remarks  we  have  just  made  are  applicable  to  the  denial 
that  they  were  "bound  by  law  to  execute  or  deliver '*  the  four 
hundred  bonds  of  the  company,  and  the  accompanying  aver- 
ment that  Ordinance  Number  Five  Hundred  and  Eighty-Two 
is  ^'  wholly  illegal  and  void."  The  facts  from  which  the  Court 
might  draw  the  inference  that  the  ordinance  was  void,  and  not 
the  assumed  inference,  should  have  been  stated.  The  further 
allegation  that  neither  the  Board  nor  the  Legislature  have  the 
right  or  power  to  make  a  donation -to  the  company  of  four 
hundred  thousand  dollars  of  the  money  of  the  City  and  County 
of  San  Francisco,  even  assuming  that  it  appeared  that  such  a 
donation  had  been  attempted,  is  rather  a  specification  of  a 
ground  of  demurrer,  than  an  allegation  of  a  fact. 

The  next  averment  of  the  answer  is  that  the  election  in  the 
City  and  County  of  San  Francisco,  held  pursuant  to  the  Act 
of  April  22, 1868  —  the  Act  authorizing  the  subscription  to  the 
stock  of  the  company  "  was  not  fairly,  or  properly  or  legally 
conducted,  but  was  affected,  influenced  and  controlled  by  cor- 
ruption and  bribery"  practised  and  perpetrated  by  the  com- 
pany and  its  agents  and  employes;  and  they  specify  nine 
instances,  in  which  the  alleged  agent  of  the  company  employed 
the  company's  money,  to  corruptly  influence  the  electors,  to 
vote  in  favor  of  the  proposition,  to  subscribe  to  the  stock  of 
the  company.  It  will  be  seen  on  reading  the  Act  of  April 
22,  1863;  (Statutes  1868,  p.  380,)  that  the  Board  could  not  be 
required,  and  were  not  permitted  to  subecribe  to  the  capitiEil 
stock  of  the  company,  unless  a  majority  of  those  voting  upon 
the  proposition  voted  in  favor  of  the  subscription.  It  was 
ahsolutely  essential,  therefore,  in  instituting  proceedings  against 
the  Board  to  compel  the  subscription  to  be  made,  that  the 
relator  should  allege,  and  if  it  was  denied  by  the  Board,  to 


i 


A 


676  Peopuc  v.  SuPBRyiBOBs  of  S.  P.  [Sup.Ct. 


Opinion  o|  the  Court. 


prove  on  the  trial,  that  a  majority  of  the  votes  cart  were  in 
favor  of  the  proposition.  The  fact  must  have  been  fonnd  by 
the  Conrt  or  have  been  admitted  by  the  pleading?  —  in  other 
words  the  facts  must  have  been  alleged,  and  must  have  been 
true — for  it  was  the  fundamental  fact  in  the  action,  and  in  its 
absence  the  Court  could  not  have  rendered  the  judgment  that 
was  pronounced,  commanding  the  Board  to  make  the  subscrip- 
tion and  issue  the  bonds.  The  matter  thus  became  res  judi- 
caia,  and  not  subject  to  be  again  litigated  in  another  action 
between  the  same  parties.  It  is  unnecessary  to  determine 
whether  the  alleged  bribery  and  corruption  could  have  been 
shown  at  the  time  the  vote  was  canvassed,  or  in  proceedings 
to  contest  the  election,  but  if  not  admissible  on  either  of  those 
occasions,  it  would  have  been  admissible  in  the  proceedings 
against  the  Board  to  compel  them  to  make  the  subscription,  if 
they  had  alleged  that  the  result  at  the  election  had  been  pro- 
cured by  those  means.  But  now,  in  addition  to  the  reason 
already  given  for  excluding  the  alleged  acts  of  bribery  and 
corruption,  they  are  immaterial  and  irrelevant,  as  they  dp  not 
in  any  manner  avoid  the  compromise  on  which  the  relator 
proceeds  in  this  action. 

The  allegations  respecting  the  failure  of  the  Board  to  pro- 
cure an  inspection  of  the  books  of  the  company,  and  to  procure 
answers  from  the  company  to  questions  propounded  to  them, 
are  so  clearly  immaterial  that  they  require  no  notice. 

They  allege  that  the  passage  and  approval  of  Ordinance 
Number  Five  Hundred  and  Eighty-Two  were  procured  by  the 
false  and  fraudulent  representation  of  the  company,  that  if  the 
proposed  compromise  were  not  made  the  whole  subscription 
of  six  hundred  .thusand  dollars,  with  a  year's  interest,  would 
be  immediately  due;  but  it  is  not  stated  that  any  fact  was 
falsely  and  fraudulently  stated,  from  which  the  iniereoee  mif^t 
be  drawn  that  the  whole  amount  of  bonds  and  interest  was 
then  due,  and  in  the  absence  of  an  allegation  that  they  were 
ignorant  of  the  facts,  upon  the  existence  or  occurrence  of 
which  the  subscription  became  due,  we  must  hold  that  the 
alleged  representation  was  of  a  oondusicm  of  law  drawn  from 
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existing  facts  known  to  the  defendants.  Conceding  the  point 
contended  for  by  the  defendants,  that  llie  six  hundred  thou- 
sand dollars  in  bonds  were  payable  in  instalments,  as  assess- 
ments were  called  in  from  the  stockholders  generally,  it  yet  is 
not  alleged  either  that  the  company  represented  lliat  assess- 
ments to  the  full  amount  had  been  levied,  or  that  the  Board 
were  ignorant  that  they  had  not  been  so  levied. 

The  defendants  all^e  that  Ordinance  Niunber  Five  Hun- 
dred and  Eighty-Two  was  never  published  and  printed,  as 
required  by  law ;  and  by  that  whidi  follows  in  the  same  para- 
graph we  understand  them  to  mean,  not  that  the  ordinance  in 
the  words  in  which  it  passed  was  not  published,  but  that  the 
several  provisions  of  the  law  directly  or  indirectly  referred  to 
in  the  ordinance  were  not  published  with  it  We  do  not 
understand  that  such  a  publication  ia  required,  but  it  was  only 
necessary  to  publish  the  ordinance  as  passed — ^all  persons  being 
charged  with  notice  of  a  public  Act  of  the  Legislature  on  which 
an  ordinance  is  founded. 

It  is  next  alleged  that  the  company  did  not  accept  said 
compromise  after  the  passage  of  the  ordinance,  and  did  not 
comply  with  the  conditions  expressed  in  the  ordinance.  It  is 
no^  stated  wherein  they  failed  to  comply,  and  therefore  that 
portion  of  the  allegation  is  insufScient  They  set  out  in  the 
answer  the  resolution  of  the  company  accepting  the  terms  of 
the  ordinance,  which  had  then  passed  to  print,  and  say  that 
they  are  advised  that  sudi  resolution  is  not  an  acceptance  of 
the  terms  of  the  compromise  proposed  in  the  ordinance.  The 
objection  amounts  in  substance  to  a  demurrer  to  the  resolu- 
tion that  it  is  not  sufficient  in  law  to  amount  to  an  assent  on 
the  part  of  the  company  to  the  terms  of  the  compromise  con- 
tained in  the  ordinance.  It  is  not  requisite  that  the  assent 
to  or  acceptance  of  the  terms  of  the  compromise  should 
have  been  made  by  the  company  after  the  ordinance  had 
been  approved  by  Uie  Mayor.  The  company  mi^t  by  some 
proper  corporate  action  have  proposed  the  terms  of  the 
compromise,  and  the  Board  might  thereupon  have  passed  an 
ordinance,  as  they  have  done,  and  such  acts  would  have  con- 
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stituted  an  assent  by  each  party  to  the  terms.  The  question 
as  to  how  the  contract  must  be  proven  is  quite  different  from 
that  which  relates  to  the  time  of  assenting  to  the  terms  pro- 
posed. It  may  be  remarked  that  the  commencing  of  this 
action^  as  well  as  the  previous  action  against  the  Mayor,  Audi- 
tor and  Treasurer  are  very  indicative  of  an  acceptance  by  the 
company,  even  if  it  could  be  held  that  the  acceptance  of  the 
terms  by  the  company  should  have  been  subsequent  to  the 
approval  of  the  ordinance. 

The  defendants  say  that  the  alleged  contract,  in  order  to  be 
binding,  must  have  been  made  in  writing,  and  signed  by  the 
party  to  be  charged.  It  requires  no  citation  of  authority  to 
prove  that  a  municipal  corporation  may  contract  by  ordinance 
directly,  and  that  a  contract  made  in  that  manner  as  fully  sat- 
isfies the  Statute  of  Frauds  as  one  made  by  the  agents  of  the 
corporation  who  have  been  authorized  to  execute  the  oantraet 
But  they  insist  that  the  ordinance  is  not  a  contract ;  that  it  is 
but  a  resolution  to  do  a  certain  thing — that  is,  to  lend^  to 
the  company  certain  bonds;  that  the  company  resolved  to 
receive  bonds  if  all  of  them  were  tendered;  and  that  when 
the  bonds  have  been  tendered  by  the  city  and  received  by  the 
company,  and  the  company  have  executed  to  the  city  a  release, 
as  provided  for,  then  the  parties  will  have  made  an  executed 
contract;  but  as  yet  there  is  no  contract  between  the  parties, 
the  ordinance  of  the  city  and  the  resolution  of  the  company 
amounting  to  nothing  more  than  declarations  of  intention  to 
enter  into  an  executed  contract  This  certainly  was  not  the 
view  of  the  Court  in  The  People  v.  Coon  et  al.,  nor  do  we 
think  the  position  tenable.  True,  the  company  say,  after 
accepting  the  proposal  contained  in  the  ordinance,  that  such 
acceptance  shall  be  effectual  only  when  the  whole  of  the  bonds 
shall  have  been  delivered  to  them;  but,  taking  the  whole 
transactions  of  the  parties  together,  it  is  manifest  that  the 
parties  entered  into  a  contract  of  compromise,  but  lliat  the 
company  would  not  yield  their  rights,  or  disdiarge  their  daiiiiB, 
under  the  Act  of  1868,  until  the  city  had  complied  with 
the   terms   of   the    compromise   contract      The   parties  did 
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not  contemplate  a  further  contract,  but  the  company,  in  assent- 
ing to  the  contract,  incdftted  on  a  performance  of  its  terms  by 
the  city,  before  the  company  would  release  the  city  from  the 
obligations  cast  on  her  by  the  Act  of  186d. 

The  defendants  further  say  that  the  company  have  not,  by 
any  corporate  act,  consented  to  be  bound  by  the  provisions  of 
the  Act  of  1868,  nor  agreed  to  receive  the  bonds  mentioned  in 
the  Act  Such  consent  of  the  company  was  not  required  by 
the  Act  of  1864  to  be  the  basis  of  the  compromise,  but  it  was 
only  requisite  that  this  Court  should  have  commanded  the 
Board  to  execute  and  deliver  the  bonds.  The  commencing  of 
the  proceedings  by  the  company  against  the  Board  was  suffi- 
cient evidence,  in  that  cause,  of  the  acceptance  by  the  com- 
pany of  all  the  terms  of  the  Act,  and  the  judgment  having 
been  rendei-ed  compelling  the  Board  to  make  the  subscription 
and  issue  the  bonds,  the  inquiry  now  whether  the  company 
had  in  fact  agreed  to  receive  the  bonds  which  they,  in  that 
proceeding,  demanded  should  be  issued  to  them,  is  immaterial. 

The  denial  in  general  terms  that  they  became  bound  to  exe* 
cute  and  deliver  the  bonds  to  the  amount  of  six  hundred  thou- 
sand dollars,  or  that  they  have  ever  been  compelled  by  the 
judgment  of  this  Court  to  execute  or  deliver  the  bonds,  forms 
no  answer  to  the  allegation  in  the  petition  that  a  judgment  of 
this  Court  was  rendered  by  which  they  were  commanded,  by 
the  peremptory  mandate  of  the  Court  to  execute  and  deliver, 
the  bonds,  as  no  fact  is  alleged  tending  to  invalidate  the  judg- 
ment. We  have  sufficiently  indicated  our  opinion  that  a  de- 
nial of  this  character  is  pot  a  denial  of  a  fact,  but  of  a  conclu- 
sion of  law,  and  would  be  more  properly  classed  among  the 
grounds  of  demurrer  than  the  allegations  of  the  answer. 

The  question  arising  upon  the  facts  alleged  by  the  defend- 
ants that  the  company's  road  does  not  have  a  terminus  at  San 
Francisco,  nor  at  any  point  nearer  than  the  City  of  Sacra- 
mento, that  the  work  is  one  of  general  interest  to  the  whole 
State,  but  not  of  local  interest  to  San  Francisco,  and  that  the 
city  has  subscribed  to  the  stock  of  the  San  Francisco  and 
San  Jose  Bailroad,  which  has  a  terminus  at  San  Francisco, 
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etc.,  have  been  discussed  by  counsel  with  great  ability,  but 
the  great  length  of  the  opinion  will  preclude  us  from  consid- 
ering them  in  detail.  They  are  resolvable  into  the  question 
whether  the  Legislature  can  impose  upon  a  municipal  corpora- 
tion the  burden  of  building  or  aiding  in  building  a  work  which 
is  in  no  sense  a  work  of  local  interest  to  the  corporation,  but 
which  is  of  general  interest  to  the  people  of  the  State.  The 
counsel  for  the  defendants  deny  the  power  to  the  Legislature 
and  say  that  the  facts  alleged  by  the  Board  show  that  the  rail- 
road is  not  of  local  interest  to  the  city.  By  the  provisicms  of 
the  Act  of  1863,  the  city  was  required  to  become  a  subscriber, 
to  a  certain  amoimt^  to  the  capital  stock  of  the  railroad  com- 
pany, in  the  6vent  that,  at  the  election  provided,  for  in  the  Aet^ 
a  majority  of  the  electors  of  the  city,  voting  on  the  proposi- 
tion to  subscribe,  should  cast  their  votes  in  favor  of  the  propo- 
sition. The  majority  of  the  votes  having  been  cast  in  favor  of 
the  proposition  to  subscribe,  it  became  the  duty  of  the  Board 
of  Supervisors  to  make  a  subscription  to  the  amount  of  six 
hundred  thousand  dollars,  whereupon  the  city  would  become 
a  stockholder  in  the  corporation,  with  all  the  rights  of  other 
stockholders,  and  subject  to  all  the  liabilities  of  other  stock- 
holders, except  certain  one%  from  which  she  was  exempted 
by  the  provisions  of  the  Act,  and  having  the  right  to  pay  her 
subscriptions  in  hef  bonds  instead  of  money.  Upon  ^e  sub- 
scription being  made,  and  the  bonds,  or  an  instalment  of  them 
equal  to  the  assessments  upon  other  stockholders,  being  deliv- 
ered to  the  company  it  could  not  be  said  that  the  ci^  had 
made  a  donation  to  the  company,  o^  had  been  charged  with 
the  expenses  of  a  work  which  was  being  constructed  for  the 
benefit  of  the  public,  in  any  other  sense  than  the  same  could 
be  said  of  any  stockholder  in  the  company,  but  she  would  be 
a  stockholder  in  a  work  which  was. being  proeeeoted  for  the 
benefit  of  all  the  stockholders  in  the  company.  True,  the 
work  might  not  result  in  profit,  but  that  is  a  risk  incident  to 
all  enterprises  of  the  kind*  It  became  the  duty  of  the  city  ta 
subscribe  to  the  stock,  and  to  deliver  her  bonds  to  the  com- 
pany, and  she  was  commanded  so  to  do  by  the  Court;  and  the 
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company  having  accepted  the  terms  of  the  proposed  subscrip- 
tion^ a  claim  accrued  to  the  company  against  the  city,  that 
she  should  make  the  subscription  and  deliver  the  bonds,  and 
thereby  assume  such  liabilities  as  a  stockholder,  as  were  re- 
quired of  or  cast  upon  her  by  law.  But  the  city  not  wishing 
to  become  a  stockholder  and  assume  the  liabilities  incident 
to  that  relation,  enters  into  a  compromise  with  the  company, 
under  the  authority  of  the  Act  of  1864,  by  which  it  is  agreed 
that  the  city  shall  not  subscribe  nor  deliver  the  stipulated 
amount  of  bonds,  nor  incur  the  liabilities  of  a  stockholder, 
and  that  in  satisfaction  of  the  claim  of  the  company  against 
her,  she  shall  deliver  to  the  company  a  certain  less  amount  of 
her  bonds.  The  bonds  are  the  price  she  pays  in  extinguish- 
ment of  the  company's  claim  against  her;  and  the  transaction 
cannot  be  regarded  as  a  donation  in  any  other  sense  than  as 
any  compromise  may  be,  nor  as  a  burden  imposed  on  her  to 
aid  in  the  consttnction  of  a  public  worL  The  facts,  there- 
fore, that  the  work  is  not  one  of  local  interest  to  the  dty,  and 
that  she  has  already  subscribed  to  a  railroad  that  is  of  local 
interest  to  her,  are  immaterial  and  constitute  no  defense  to  the 
action. 

The  remaining  allegations  of  the  answer  have  been  disposed 
of  in  considering  other  points  in  the  case,  but  it  may  be  added 
that  in  our  view  it  makes  no  difference  as  to  the  validity  of  the 
compromise,  whether  the  bonds  were  payable  in  instalments  or 
in  gross,  nor  whether  a  legal  assessment  had  been  laid  on  the 
capital  stock  of  the  company,  for  irrespective  of  the  time  when 
the  bonds  under  the  Act  of  1868  might  become  due,  the  com- 
pany held  a  claim  against  the  city,  which  was  a  proper  sub- 
ject of,  and  formed  a  good  consideration  for,  a  compromise. 

The  answer  of  the  Olerk  of  the  City  and  County  remains 
to  be  considered.  It  is  provided  in  section  five  of  the  Act  of 
1863,  authorizing  the  subscription  of  the  city  to  the  stock  of 
the  company,  that  upon  the  bonds  being  signed  by  the  Pacific 
Railroad  Loan  Commissioners,  they  "shall  be  presented  by 
the  President  of  the  Board  of  Supervisors  to  the  Clerk  of  said 
eity  and  eoxmty,  who  shall  countersign  tlie  same  as  such  Clerk, 
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in  the  presence  of  a  quorum  of  such  Boards  at  a  meeting 
thereof,"  etc. ;  and  it  is  provided  by  Ordinance  Number  Five 
Hundred  and  Eighty-Two  that  the  bonds  thereby  required  to 
be  issued  should  be  executed  in  all  respects^  except  as  to  date, 
as  required  by  the  Act  of  1863.  The  relator  alleges  in  his 
petition  that  when  the  bonds  had  been  signed  by  the  Pacific 
Railroad  Commissioners  they  were,  by  the  President  of  the 
lioard,  at  a  meeting  of  the  Board,  in  the  presence  of  a  quorum 
thereof,  on  the  7th  day  of  September,  1864,  presented  to  the 
Olerk  for  the  purpose  of  being  countersigned  by  him,  in  the 
presence  of  a  quorum  of  the  Board,  but  that  he  did  not  coun- 
tersign the  same;  and  that  on  the  27th  day  of  September  the 
relator  notified  him  that  there  would  be  a  meeting  of  the 
Board  on  the  evening  of  that  day,  and  requested  him  to  attend 
and  complete  the  countersigning  of  the  bonds,  but  that  th^ 
Olerk  did  not  present  himself  and  coiintersign  or  offer  to  coun- 
tersign any  of  the  bonds.  The  relator  shows  that  at  the  meet- 
ing on  the  27th  of  September  the  Clerk  was  not  requested  by 
the  Board  to  countersign  the  bonds^  and  had  no  opportunity 
so  to  do;  but,  on  the  contrary,  that  the  Board  refused  to  adopt 
a  resolution  requesting  the  Clerk  to  countersign  the  bonds, 
and,  by  resolution,  directed  him  to  deposit  them  with  tbe 
County  Treasurer,  subject  to  the  order  of  the  Board,  which  wts 
immediately  done. 

The  Clerk  denies  that  on  the  7th  of  September,  or  at  any 
other  time  or  meeting  of  the  Board,  he  had  an  opportunify  to 
countersign  the  bonds,  or  that  he  was  ever  authorized  to  coun- 
tersign them;  and  he  denies  that  he  has  authori^  so  to  do 
without  the  request  of  the  Board.  The  bonda^  from  the  fint 
step  in  their  preparation  up  to  their  delivery  to  the  company, 
are  under  the  control  of  the  Board,  and  everything  relating 
to  their  execution  is  done  under  the  direction  of  the  Board. 
Tlie  Clerk  of  the  City  and  County,  in  proceeding  to  counter- 
sign them,  is  as  completely  subject  to  their  orders,  as  the  Clerk 
of  the  Board  is,  in  entering  in  their  journal  the  fact  of  coun- 
tersigning, and  the  number,  date  and  aaumiit  of  the  bonds. 
It  will  not  bt  ocmtendad  tluit  the  Clark  oould  hvn  prooeeded 
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to  countersign  the  bonds  after  the  Board  directed  him  to  de- 
posit them  with  the  Treasurer,  and  it  is  equally  clear  that  he 
had  no  authority  to  proceed,  unless  the  Board  directed  him  to 
do  so,  or  afforded  him  an^  opportunity  to  proceed  with  the  coim- 
tersigning  in  their  presence.  His  denial  raises  a  material  issue 
of  fact,  for  if  his  answer  is  true  in  that  respect,  and  the  motion 
admits  it  to  be  true,  he  is  not  in  default  in  the  performance 
of  the  duties  imposed  upon  him  by  the  Act,  and  continued  by  the 
ordinance. 

Our  conclusion  is  that  the  answer  of  the  Board  does  not  state 
facts  sufficient  to  constitute  a  defense;  and  that  the  answer  of 
the  Clerk  scfts  up  a  valid  defense  to  the  action. 

The  point  presented  by  the  defendants  that  as  the  relator  is 
not  entitled  to  all  the  relief  he  claims,  the  peremptory  writ 
must  be  denied,  may  be  passed  upon  now,  though  strictly 
speaking,  the  issues  of  fact  raised  by  the  answer  of  the  Clerk 
should  be  first  disposed  of  upon  the  evidence  that  may  be 
introduced  by  the  parties,  but  the  action,  so  far  as  the  Clerk 
is  concerned,  cannot  be  disposed  of  under  this  motion,  on  the 
ground  of  a  misjoinder  of  parties  defendant  or  of  causes  of 
action,  as  those  objections  should  have  been  taken  by  demur- 
rer, for  if  they  exist  they  are  apparent  upon  the  face  of  the 
petition.  The  defendant  cites  two  cases:  The  People  v.  The 
Board,  etc.,  of  Dvichess,  1  Hill,  60,  and  The  People  ▼.  The 
Board,  etc.,  10  Abbott's  Pr.  238,  to  sustain  the  proposition  *'  that 
if  the  relator  is  not  entitled  to  what  he  demands  in  the  altern- 
ative writ,  his  motion  for  a  peremptory  writ  should  be  denied, 
though  it  appear  that  he  is  entitled  to  a  portion  of  the  relief.'' 
The  doctrine  of  those  cases  is  that  the  peremptory  writ  should 
follow  the  alternative,  writ,  and  that  if  the  alternative  writ 
demands  too  much — something  more  than  the  relator  is  en- 
titled to  —  the  judgment  must  be  for  the  defendant;  for  there 
cannot  be  a  judgment  for  the  relator  for  a  part  of  the  relief 
demanded  in  the  writ  and  for  the  defendant  for  the  other  part 
To  the  same  effect  also  is  Tappan  on  Mandamus,  402,  403. 
Without  commenting  upon  the  distinctions  that  might  be  found 
between  such  a  case,  when  the  question  is:  Shall  the  altema- 
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tive  writ  be  made  peremptory  t  and  a  ease  in  whidi  the  pro- 
ceeding is  by  petition  and  motion  for  a  peremptory  writ^  when 
the  Court  would  doubtless  have  the  right  to  frame  the  writ 
according  to  the  esigencies  of  the  case;  we  think  the  point 
may  be  solved  on  other  principles.  A  proceeding  to  procure 
the  issuing  of  a  writ  of  mandamus  is  a  civil  action.  In  Kenr 
doll  V.  Umted  Stales,  12  Peters^  615,  the  Court  say :  '^  It  is  an 
action  or  suit  brought  in  a  Court  of  justice,  asserting  a  ri|^t, 
and  is  prosecuted  according  to  the  forms  of  judicial  proceed- 
ings." (See  People  v.  Baneam,  2  Comst  490;  Commercial 
Bank  v.  Oanai  Oommissioners,  10  Wend.  26 ;  Tykr  v.  Hough- 
ton, 25  Cal.  26.)  The  final  determination  of  the  Court  in  the 
matter  is  a  judgment,  and  if  rendered  in  any  Court  but  the 
Supreme  Court  an  appeal  lies  from  the  judgment.  The  par- 
ties appear,  and  by  their  pleadings  form  issues,  and  if  of  fact 
they  may  be  tried  by  a  jury,  and  new  trials  may  be  had.  The 
relator  may  in  the  same  action  recover  the  damages  he  may 
have  sustained,  and  execution  may  issue  for  the  damages  and 
costs.  In  People  v.  Croton  Aqueduct  Board,  5  Abbott^s  Pr. 
372,  it  is  held  that  the  rules  of  the  code  of  New  York  do  not 
apply  to  mandamus,  because  Sec.  471  expressly  excludes  fnxn 
their  operation  that  class  of  cases.  There  is  no  such  reserva- 
tion in  our  Practice  Act,  and  in  our  opinion  the  general  roles 
of  that  Act  are  applicable  to  mandamus,  in  the  same  maimer 
as  to  an  action  for  an  injunction  or  of  qtu>  warranioj  and  what- 
ever may  be  the  rule  when  the  relator,  after  having  procured 
the  alternative  writ,  moves  for  the  peremptory  writ,  we  have 
no  doubt  that,  when  the  relator  proceeds  by  petition  and  notice 
for  the  peremptory  writ,  without  procuring  an  alternative 
writ,  the  Court,  under  the  enlarged  discretion  conferred  by 
Sec.  147,  may  grant  any  relief  consistent  with  the  ease  made 
by  the  petition,  and  embraced  within  the  issues,  althoogh  it 
may  be  only  a  part  of  that  demanded  in  the  prayer  of  the 
petition. 

We  have  omitted  to  comment  on  many  of  the  cases  cited 
by  the  respective  counsel,  for  the  obvious  reason  that  the 
attempt  to  do  so,  in  a  case  brought  before  this  Oourt^  ai  i 
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Court  of  original  jurisdiotion,  in  which  all  the  numerous  points 
are  presented  that  suggest  themselves  to  the  minds  of  able  and 
ingenious  cotmsel^  as  is  usual  at  rdsi  prius  trials,  would  involve 
very  great  labor,  without  any  corresponding  benefit 

The  relator  is  entitled  to  judgment  for  a  peremptory  man- 
damus on  the  pleadings  against  the  Board  of  Supervisors,  but 
not  against  the  Clerk  of  the  City  and  County,  and  as  to  him 
the  proceeding  must  be  dismissedt 

Sawysb,  J.,  and  Shaftxb,  J.,  concurring  specially. 

We  Bjce  not  prepared  to  say  that  the  individual  answers  of 
the  six  Supervisors,  alleging  a  willingness  to  perform  the  duties 
sought  to  be  enforced,  ought  to  be  struck  out.  But  disregard- 
ing them,  and  conceding  the  answer  verified  by  McCoppin  to 
be  the  answer  of  the  Board,  we  are  satisfied  that  said  answer 
does  not  ^' raise  a  question  as  to  a  matter  of  fact  essential  to 
the  determination  of  the  motion;''  and  that  complainants 
are  entitled  to  a  peremptory  mandamus  against  the  Board  of 
Supervisors^  as  prayed  for  in  the  petition. 

Loewy,  the  Coimty  Clerk,  substantially  denies  that  he  hfui 
an  opportunity  to  countersign  the  bonds,  and  the  inference 
from  his  answer  is  that  he  is  ready  to  countersign  when  a  proper 
opportunity  is  given.  We  think  his  answer  raises  a  material 
issue  as  to  him;  but  we  do  not  understand  that. the  relators 
propose  to  put  in  any  evidence  on  that  issue;  and  taking  the 
answer  as  true,  Loewy  is  not  in  default  The  proceeding  msust, 
therefore,  be  dismissed  as  to  Loewy,  and  a  peremptory  writ  of 
mandamus  issued  against  the  Board  of  Supervisoxii 


HENRY  LEVY  #.  HENRY  GETLESON  ahi>  ERNEST 

PESTNER. 

BnTLiMKNT  ov  Statsmbnt  «4nd  AJfBMDMVKTB  THnoTO^— Thf  GouTt  ibonld 
not  settle  a  fltatement  made  in  support  of  a  motion  to  set  aelde  a  nonsuit 
wbich  do««  not  apecify  the  errors  apoii  which  tka  ttovtag  party  wUl  ralj,  nor 
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tbonld  it  entertain  a  motion  to  amend  the  same  after  It  has  been  filed  and 

■erred  on  the  opposite  party. 
fUum. —  Such  statement  should,  on  motion  of  the  opposite  party,  be  stricken 

from  the  flies  of  the  Gonrt 
Statrment  on  Appeal. —  A  statement  which  does  not  purport  to  be  a  state- 
ment on   appeal,   cannot  be  cousldered   on  an   appeal   from  the  Judgment. 
RiTiaw  or  Obdbr  Gbamtino  Nonsuit. — The  District  Court  cannot  rerlew  aa 

order  granting  a  nonsuit  upon  a  motion  to  set  aside  the  nonsuit. 
Appeal  FBOif  Ordeb  Revubino  to  Retax  Costs. —  An  appeal  cannot  be  taken 

from  an  order  denying  a  motion  to  retax  costs  made  beforo  final  judgment 
Same. —  An  order  denying  a  motion  to  retax  costs  should  be  reylewed  bj  an 

appeal  from  the  Judgment,  and  annexing  a  statement  to  the  judgment  roll. 

Appeal  from  the  District  Court,  Fourth  Judicial  District^ 
City  and  County  of  San  Francisco, 

This  was  an  action  on  a  promissory  note  alleged  to  have 
been  executed  by  the  defendants  as  copartners,  under  the  name 
of  H.  Getleson  &  Pestner.  Defendant  Getleson  made  default; 
defendant  Pestner  answered,  denying  his  liability  on  the  note. 

The  case  was  tried  October  16,  1863,  before  a  jury,  and 
after  the  close  of  the  testimony  the  Court,  on  motion  of  the 
attorney  for  defendant  Pestner,  granted  a  nonsuit  as  to  him, 
with  leave  to  plaintiff  to  move  to  set  aside  the  nonsuit,  and 
directed  the  jury  to  find  a  verdict  for  plaintiff  against  defaid- 
ant  Getleson.  October  19th,  plaintiff's  attorney  filed  and 
served  on  defendant  Pestner's  attorney,  the  following  notice: 

'^Please  take  notice,  that  the  plaintiff  intends  to  move  the 
Court  to  set  aside  the  judgment  of  nonsuit  herein,  and  for  a 
judgmient  against  both  of  the  defendants,  and  that  the  pro- 
poseid  statement  of  the  case,  upon  wliich  said  motion  will'be 
made,  is  herevath  served  upon  you." 

Plaintiff's  attorney,  on  the  same  day,  filed  and  served  a 
statement  embodying  the  evidc^nce  and  rulings  of  tlie  Court, 
with  his  exceptions  thereto.  This  statement,  after  the  title 
of  the  case,  was  headed: 

'^  Statement  of  case  on  motion  to  set  amde  nonsuit  in  favor 
of .,  defendant  Pestner,  and  cm  motion  for  jndgmsot  upon  the 
pleajdings  and  proof,  against  botih  defendants.*^ 
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The  statement  did  not  contain  a  specification  of  the  errors 
upon  which  plaintiff  would  rely.  On  the  28th  of  October 
plaintiff's  attorney  served  on  the  attorney  for  Pestner  a  speci- 
fication of  the  grounds  upon  which  he  would  rely  on  his  motion 
to  vacate  the  judgment  of  nonsuit,  but  the  latter  returned  it. 
Plaintiff  then  moved  the  Court  to  be  allowed  to  amend  his 
statement  by  inserting  the  specification  of  grounds  upon  which 
lie  would  rely,  but  the  Court  denied  the  same  May  2,  1864. 
June  29,  1864,  on  motion  of  the  attorney  for  defendant  Pestner, 
an  order  was  made  striking  the  statement  from  the  files  of  the 
Court.  July  2d  plaintiff's  attorney  moved  the  Court  to  sign 
the  statement  as  the  settled  statement  of  the  case,  which  was 
denied  July  11th. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Wm.  W.  Chipman,  for  Appellant. 

In  a  case  of  this  kind,  no  specification  of  grounds  is  neces- 
sary. ITone  are  contemplated  nor  provided  for  in  the  statute. 
A  motion  to  set  aside  a  nonsuit,  and  for  judgment  non  obstante 
veredicto^  may,  I  conceive,  be  made  without  asking  for  a  new 
trial,  and  such  a  motion  may  be  grapted  without  a  new  trial. 

The  Court  ought  to  have  allowed  an  amendment  of  the 
statement,  if  an  amendment  be  deemed  necessary;  and  the 
order  denying  the  motion  is  not  discretionary  merely.  It  is  a 
matter  of  right,  and  is  ai)pealable.  It  is  an  order  subsequent 
to  judgment,  and  authorized  by  statute  to  be  reviewed  by 
appellate  Court.  Transcripts  have  been  sent  back  to  lower 
Court  to  allow  statements  to  be  amended,  restated,  and  re- 
formed. (Powell  V.  Waters,  8  Cow.  55 ;  Codtuise  v.  Hecher,  1 
Cain,  74 ;  Smith  v.  Grant,  7  How.  Pr.  881 ;  Westcott  v.  Thomp- 
son, 16  K  T.  613;  Johnson  v.  Whitlock,  8  Keman,  344;  Tih 
loison  V.  Cheatham,  8  Johns.  95 ;  and  see  Louchs  v.  Edmondson, 
18  Cal.  203,  citing  Valentine  v.  Stewart,  15  Cal.  396;  Howe  v. 
Briggs,  17  Cal.  385 ;  Branger  v.  ChevaUier,  9  Cal.  851.) 

W.  P.  C.  Whitney,  for  Respondent. 
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By  the  Court,  Shafteb,  J, 

One  of  the  questions  presented  is  whether  it  is  error  for  a 
District  Court  to  refuse  to  settle  a  "  statement "  made  in  sup- 
port of  a  motion  to  set  aside  a  nonsuit — or  to  refuse  to  enter- 
tain a  motion  to  amend  such  statement  after  it  has  been  filed 
and  served  on  the  opposite  party  —  or  error  to  grant  an  order 
striking  such  statement  from  the  files  of  the  Court 

The  District  Courts  cannot  be  called  upon  to  review  a  case 
upon  the  testimony,  nor  upon  an  allegation  of  errors  of  law 
occurring  at  the  trial,  except  in  the  way  pointed  out  in  the 
Practice  Act  That  method  is  simple  and  straightforward, 
and,  in  our  judgment,  was  intended  to  exclude  all  others.  If 
the  plaintiff  desired  to  have  the  nonsuit  entered  against  him 
investigated  upon  its  merits  in  the  District  Court,  he  should 
have  moved  for  a  new  trial  upon  a  statement;  or  if  he  pre- 
ferred to  bring  the  case  to  this  Court  directly,  he  could  have 
done  so  by  an  appeal  from  the  judgment  aided  by  a  statement 
annexed  to  the  roll.  There  is  a  statement  in  the  transcript 
but  it  does  not  purport  to  be  a  statement  on  appeal  from  the 
judgment  The  result  is  that  the  Court  did  not  err  in  refusing 
its  sanction  to  a  method  of  reviewing  decisions  made  in  the 
course  of  a  trial,  altogether  unknown  to  our  system. 

The  plaintiff  has  not  only  appealed  from  the  judgment  in 
favor  of  Pestner,  but  also  from  an  order  overruling  a  motion 
to  retax  the  costs. .  The  memorandum  of  costs  was  duly  filed 
October  17,  1863 ;  the  notice  of  motion  to  retax  was  served  June 
20,  1864,  and  the  order  denying  the  motion  was  made  on  the 
twenty-seventh  of  that  month.  The  judgment  was  entered  July 
18,  1864.  The  order  appealed  from  is  not  in  itself  appealable, 
inasmuch  as  it  was  not  made  after  final  judgment  The  proper 
course  would  have  been  to  appeal  from  the  judgment  —  raising 
the  question  of  the  correctness  of  the  taxation  by  a  statement 
annexed  to  the  judgment  rolL  (Practice  Act,  See.  344.)  We 
cannot  approach  the  alleged  error  through  an  appeal  from  a 
non-appealable  order. 

Judgment  affirmedi 


VOI.UME  XXVII. 

By  WILLIAM  FOSTEE. 
Bevlsed  to  Indude  citeilonfi  to  Volume  147,  by  Chaklmb  L.  THOjcpflOH. 


27  Oal.  11-49;  85  Am.  Dec.  211.    HOOPSS  ▼.  WELLS,  FAKGO  &  CO. 

Forwarders  are  responaible  for  ordinary  care,  skill,  and  diligence. 
They  are  not,  it  is  true,  insurers,  like  common  carriers,  bat  ihey  are 
responsible  for  all  injuries  to  property  while  in  their  charge,  resulting 
from  negligence  or  misfeasance  of  themselves,  their  agents,  or  em- 
ployees, p.  27. 

CSted  in  Alabama  Co.  v.  Thomas,  89  Ala.  802,  18  Am.  St.  Rep.  128, 
holding  that  a  forwarder  is  liable  as  a  bailee  for  lack  of  ordinftry  eare; 
Overland  Go.  v.  Carroll,  7  Cblo.  50,  holding  an  express  company  liable  for 
neglect  of  its  agent  in  failing  to  seal  a  valuable  package;  note  to  88 
Am.  Dec  418,  on  forwarders;  and  in  notes,  on  common  carriers  as 
insurers,  in  91  Am.  Dec.  363;  93  Am.  Dec.  106;  99  Am.  Dec.  586. 

Linitation  of  Liability,  by  an  express  company  in  its  contracts  for 
forwarding^  must  be  construed  most  strongly  against  the  company; 
and  a  stipulation,  that  the  company  are  ''not  to  be  responsible  except 
as  forwarders,"  does  not  relieve  the  company  from  liability  for  loss 
of  the  goods,  while  in  transit,  by  negligence  of  their  agents.  The  fact 
that  defendants  made  use  of  various  public  conveyances,  their  messen- 
ger with  the  treasure  traveling  a  part  of  the  way  by  stage,  a  part  by 
steam  tug  and  lighters,  and  a  part  by  ocean  steamer,  makes  no  differ- 
ence as  to  their  liability.  For  defendant's  purposes  the  managers 
of  those  various  conveyances  were  their  agents  and  employees,  pp. 
28-80. 

Cited  in  California  Powder  Works  v.  Atlantic  <St  Pacific  Co.,  113  Cal. 
336,  holding  that  where  a  shipping  order  stipulated  that  a  railway  com- 
pany should  not  be  liable  for  loss  by  fire,  the  company  was  not  liable 
for  such  loss  occurring  without  negligence  of  its  employees;  Bank  v. 
Adams  etc.  Co.,  1  Flipp.  253,  Fed.  Gas.  No.  889,  but  distinguished, 
holding  express  company  liable  for  ordinary  care  only  under  stipula- 
tion of  contract;  The  Queen,  61  Fed.  218,  construing  stipulation  for 
presentation  of  claims;   notes   to  Bullard  v.  Express  Co.,  61  Am.  St. 
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Rep.  363,  364,  365,  and  Pittsburgh  etc.  Co.  t.  Mahoney,  62  Am.  St. 
Rep.  525,  on  general  subject;  Alabama  Co.  v.  Little,  71  Ala.  616,  hold- 
ing that  a  limitation  of  liability  by  a  railway  company    did    not  re- 
lease it  from  responsibility   for  damage  caused  by  lack  of  ordinary 
care;  Grace  v.  Adams  Express  Co.,  100  Mass.  606,  97  Am.  Dec.  118,  1 
Am.  Rep.  133,  holding  that  where  an  express  company  stipulated  against 
liability  for  loss  by  dangers  of  navigation  and  fire,  it  was  not  liable 
for  loss  by  fire  at  sea;  McLean  v.  Burbank,  11    Minn.   291,    where  a 
stage  company  was  held  liable  for  the  death  of  a  passenger  on  a  ferry- 
boat that  was  carrying   the  stage;   Christenson  v.  American  BUpress 
Co.,  15  Minn.  286,  2  Am.  Rep.  129,  holding  that  an  express  company, 
that  had  limited  its  liability  to  that  of  a  forwarder,  was  liable  for  a 
loss  caused  by  negligence  of  employees  of  a  steamer;  to  same  effeet, 
as  to  loss  by  fire  on  a  steamer,  in  the  United  States  Express  Co.  ▼. 
Bachman,  28  Ohio  St.  151;  American  Express  Co.  v.  Second  Nat.  Bank, 
69  Pa.  St.  402,  8  Am.  Rep.  272,  holding  an  express  company  not  liable 
for  loss  of  money  in  the  hands  of  a  connecting  company,  there  being  no 
negligence  on  the  part  of  the  first  company;  Ballou  v.  Earle,  17  R.  I.  445, 
33  Am.  St.  Rep.  885,  where  an  express  company's  receipt  limited  its 
liability  to  fifty  dollars  unless  a  higher  value  was  declared  therein,  and 
it  was  held  for  a  loss  occasioned  by  the  company's  negligence,  there 
could  be  no  recovery  beyond  fifty  dollars,  because  the  actual  value  of 
the  goods  iiad  not  been  declared;  and  in  Galveston  Co.  v.  Allison,  59 
Tex.  198,  where  a  railway  agreed  that  melons  should  go  through  to  their 
destination  in  the  same  car,  and  a  connecting  road  put  them  in  another 
car,  and  the  first  road  was  held  liable  for  damage  caused  thereby,  notwith- 
standing it  had  limited  its  liability  to  loss  occurring  on  its  own  line. 
Approved  in  Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U.  S.  186, 
holding  the  company  liable  for  loss  of  money  in  a  railway  accident. 
Distinguished   in    Harding    v.    International    Navigation    Co.,    12    Fed. 
Rep.   170,   holding   that   where  a   railway   company   issued  a   through 
bill  of  lading   stipulating  against  liability  for  loss  on  any   line  but 
its  own,  it  was  not  liable  for  damage  on  a  connecting  line.     Cited  in 
Milne  v.  Douglas,   13  Fed.  Rep.  39,  holding  that  where  sevenl  rail- 
way companies  signed  a  bill  of  lading  stipulating  that  only  the  com- 
pany on  whose  road  a  loss  occurred  should  be  liable  for  it,  the  com- 
panies were  jointly  liable  for  a  loss;  also  in  notes,  on   limitation  of 
liability  by  a  common  carrier,  in  32  Am.  Dec.  497,  500;  50  Am.  Dec. 
666;  55  Am.  Dec.  345;  62  Am.  Dec  130;  82  Am.  Dec  295,  379;  88  Am. 
Dec  765;  92  Am.  Dec  56,  610;  93  Am.  Dec  73,  167;  94  Am.  Dec  566; 
97  Am.  Dec.  182;  13  Am.  St.  Rep.  783;  note  on  liability  of  express  com- 
panies in  91   Am.  Dec  789;   note  on  liability  for  connecting  carriers 
in  89  Am.  Dec  163;  note  on  contracts  by  agents  in  9  Am.  St.  Rep. 
795;  and  in  note,  on  master  and  servant,  in  22  Am.  St.  Rep.  461. 

Amendment  in  Appellate  Conrt.—Where  the  complaint  alleges  dam- 
ages in  a  definite  sum,  and  the  verdict  is  for  a  larger  sum,  to  include 
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interest,  it  is  too  late,  on  appeal,  to  amend  the  complaint  to  make  it 
correspond  to  the  Terdxct,  though  it  might  have  been  done  before  judg- 
ment in  the  lower  court,  p.  35. 

Cited  in  Farmer's  BanJc  v.  Stover,  60  OaL  396,  holding  it  error  not 
to  liave  allowed  an  answer  to  be  amended  in  the  lower  court;  to  the 
same  effect  in  Bums. v.  Sooofy,  98  Gal.  276,  notwithstanding  that  al- 
lowing the  amendment  would  have  necessitated  a  continuance;  and 
in  notes  to  89  Am.  Dec.  337,  and  95  Am.  Dec.  557,  on  amendment  after 
appeal. 

Interest. — ^Where  a  complaint  prays  for  a  certain  sum  as  damages, 
and  the  verdict  is  for  a  larger  sum,  to  include  interest,  the  excess  over 
the  amount  prayed  for  must  be  struck  off  by  the  respondent,  or  judg- 
ment will  be  reversed,  p.  35. 

Distinguished  in  Gassada  v.  Phoenix  Co.,  28  Cal.  631,  holding  that 
where  the  complaint  prayed  for  judgment  for  a  certain  amount  "and 
for  such  other  and  further  relief  as  may  seem  meet,"  and  the  verdict 
•included  interest,  this  was  "consistent  with  the  case  made,  and  em- 
braced within  the  issues." 

87  Cfcl.  50  67.    HURLBUTT  t.  BUTENOP. 

Certified  Copy  of  Recorded  Instmment  held  admissible,  where  party 
offering  it  testified  that  he  "never  had  control  of  the  original,"  p.  55. 

Cited  in  Mayo  v.  Mazeaux,  38  OaL  449,  holding  that  the  instrument 
must  have  been  duly  recorded,  and  that  an  objection  to  insufficiency  of 
OFidence  as  to  its  control  must  be  raised  at  the  time,  or  be  deemed 
waxved. 

Lis  Pendens  having  been  filed  at  the  beginning  of  a  suit,  purchasers 
from  defendant,  pending  the  suit,  are  bound  by  the  decree,  p.  56. 

Cited  in  Sharp  v.  Lumley,  34  OaL  615,  holding  that  the  object  of 
filing  a  lis  pendens  "being  to  afford  notice,  actual  notice  must  certainly 
be  as  effectual  as  constructive  notice  under  the  statute.  We  can  per- 
ceive no  good  reas6n  why  a  party  taking  an  interest  in  a  tract  of 
land  pending  a  proceeding  to  foreclose  a  mortgage  upon  it,  with  actual 
notice  of  the  action,  should  not  be  bound  by  the  judgment,  although 
no  notice  of  lis  pendens  had  been  filed";  Amador  Co.  v.  Michell,  59 
Cal.  178,  holding  that  a  purchaser  at  a  judicial  sale  with  notice  of 
pendency  of  a  foreclosure  suit  on  the  property,  is  bound  by  the  judg- 
ment therein;  and  in  note  to  56  Am.. St.  Rep.  857,  on  lis  pendens. 

Vahution  in  Assessment-roll  is  defective-  where  it  is  expressed  in 
figures  without  indicating  for  what  they  stand,  p.  57. 

Affirmed  in  Braly  v.  Seaman,  30  Gal.  619;  People  v.  San  Francisco  Sav- 
faigs  Union,  31  Cal.  135;  and  Emeric  v.  Alvarado,  90  Cal.  467.  Dis- 
tinguished in  Dyke  v.  Bank,  90  Cal.  401,  holding  that  a  judgment  was 
proporly  docketed  where  numerals  were  written   without  the   dollar 
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■lurk  in  the  column  beaded  '*amoimt  of  judgment,"  and  the  ruling  of 
the  column  plainly  indicatikig  that  the  figures  to  the  left  were  dollars 
and  those  to  the  right  were  oents,  and,  "when  so  written  not  only  courts, 
but  all  persons  of  common  education,  readily  read  and  understand  the 
figures  as  representing  a  definite  number  of  doUars  and  cents."  Gita4 
in  Hopper  v.  Lucas,  86  Ind.  51,  holding  that  a  transcript  from  a  jus- 
tice's docket,  where  the  amount  of  judgment  was  expressed  in  figures 
without  a  dollar  mark,  was  not  evidence  of  the  amount.  Denied  it 
Ward  T.  Ck>mmissioners,  12  Mont.  34,  holding,  as  to  an  assessment  roll, 
that  '^he  omission  of  the  dollar  mark,  when  the  position  of  the  figures, 
the  value  of  the  property,  or  some  other  fact,  indicates  the  meaning  of 
the  numerals  in  said  exhibit,  is  an  informality  which  does  not  vitiate  the 
assessment."  Cited  in  Morrill  v.  Taylor.  6  Neb.  244.  holding  that  the 
statute  regulating  an  assessment  must  be  strictly  complied  with.  Af- 
firmed in  Tilton  v.  Oregon  Central  Co.,  3  Sawy.  24;  and  Gray  v.  Lam- 
more,  4  Sawy.  652;  2  Abb.  U.  S.  558;  also  in  In  re  Boyd,  4  Sawy.  266, 
as  to  a  Judgment  docket'  of  a  superior  court. 

27  GaL  57-65.    REED  t.  SPICEB. 

False  Description  in  a  deed  must  be  rejected,  p.  68. 

AfiBurmed  in  Reamer  v.  Nesmith,  34  Cal.  627,  and  People  v.  Blake, 
60  Oal.  509.  Cited  in  Terry  v.  Berry,  13  Nev.  524,  holding  that  parol  evi- 
dence is  admissible  to  ascertain  whether  a  description  is  false,  and  if 
false  it  must  be  rejected;  also  in  note  on  this  point  in  30  Am.  Dec  735. 

Ejectment — ^Deed  of  a  mining  ditch  held  to  be  of  the  ditch  itsdf; 
for  if  it  were  only  of  an  easement  or  incorporeal  hereditament,  eject- 
ment would  not  lie,  p.  63. 

AfiSrmed  in  Integral  Co.  v.  Altoona  Co.,  75  Fed.  Rep.  383;  Ada  Co. 
etc  Co.  V.  Farmers'  etc  Co.,  5  Idaho,  799,  action  to  establish  right  to 
possession 'of  right  of  way  on  public  domain  over  which  to  divert  water 
may  be  maintained  without  first  acquiring  right  to  divert  water;  note 
on  easements  in  11  Am.  Dec  663. 

Deeds  by  Cotenants,  of  a  ditch  in  the  common  land,  held  to  be  good 
between  the  parties,  and  to  constitute  the  grantees  cotenants  with  the 
grantors,  p.  64. 

Cited  in  Meagher  v.  Uardenbrook,  11  Mont.  389,  holding  that  appro- 
priators  of  water  from  a  stream  through  a  ditch  were  cotenants,  sad 
one  of  them  could  preserve  his  right  to  the  water  to  such  an  extent 
ns  he  could  use  it;  and  in  Holbrook  v.  Bowman,  62  N.  H.  321,  holding  tbst 
a  deed  by  a  tenant  in  common  was  good  against  his  cotenants,  so  f ar  ss 
ft  operated  ^vithout  prejudice  to  them. 

Statute  of  Limitations,  as  to  a  mining  ditch,  begins  to  run  only  from 
the  date  of  the  issuance  of  a  patent  therefor,  p.  65. 

Cited  in  Bissell  v.  Henshaw,  1  Sawy.  559,  560,  holding  that  ejectment 
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on  a  Mexican  grant  may  be  brought  within  five  years  from  the  final 
confirmation  thereof  by  the  United  States. 

«7  CaL  66-68.    PSOPLB  ▼.  BLACKWELL. 

Presentment  of  Indictment  in  proper  form  will  be  presumed,  where 
the  record  shows  nothing  to  the  contrary,  p.  67. 

Cited  in  Collins  y.  State,  13  Fla.  657,  holding  that  the  record  suffi- 
ciently showed  that  defendant  was  properly  indicted;  and  in  Bass  v. 
State,  17  Fla.  689,  holding  that  objection  to  the  form  of  filing  an  in- 
dictment cannot  be  raised  for  the  first  time  on  appeal. 

Special  Counsel  for  Prosecution  may  be  allowed  in  the  discretion  of 
the  court,  on  request  of  the  district  attorney,  p.  67. 

Affirmed  in  Wood  v.  State,  92  Ind.  271,  Tull  y.  State,  99  Ind.  239, 
and  Approved  in  State  y.  Tighe,  27  Mont.  333,  all  following  rule. 

Prosecuting  Witness  may  be  asked  if  he  employed  special  counsel  to 
prosecute,  p.  68. 

Cited  in  People  y.  Lee  Au  Chuck,  66  Cal.  667,  holding  that  questions 
to  the  prosecuting  witness  as  to  his  bias  must  be  allowed,  ''unless  it 
could  be  said  as  a  matter  of  law,  that  they  had  no  tendency,  if 
answered  in  the  affirmative,  to  show  bias  on  the  part  of  the  witnesa" 
Afiirmed  in  People  v.  GilBs,  97  CaL  543. 

27  OaL  68-69.    ALLEN  t.  FENNON. 

Appeal  from  Judgment.— Where  no  motion  for  new  trial  has  been 
made,  the  findings  of  the  court  and  verdict  of  the  jury  are  conclusive 
fts  to  the  facts,  p.  69. 

Affirmed  in  Green  v.  Butler,  26  Cal.  599,  saying:  ''The  practice  is 
the  same  in  all  cases,  whether  at  law  or  in  equity^;  also  in  People 
V.  Banvard,  27  Cal.  475.  Cited  in  Doe  v.  Vallejo,  29  Cal.  391,  to  the 
point  that  there  is  no  distinction  between  law  and  equity  in  this  respect. 
Affirmed  in  Hihn  v.  Peck,  30  Cal.  287.  Cited  in  Carpentier  y.  Small,  35 
CaL  359,  holding  that  the  judgment  cannot  be  modified  to  suit  the 
facts,  as  to  do  this  "would  be  substantially  to  disregard  the  finding 
of  the  district  court  and  substitute  a  new  finding  of  our  own  in  its 
place,**  and  a  new  trial  must  be  granted.  Affirmed  in  Federico  v. 
Hancock,  1  Ariz.  612.  Cited  in  Burbank  v.  Rivers,  20  Nev.  84,  to  the 
point  that  the  same  rule  applies  in  equity;  and  in  Silva  v.  Pickard,  14 
Utah,  254,  holding  that  insufficiency  of  the  evidence  to  justify  the 
findings  is  no  ground  for  reversal  of  an  equity  decree. 

27  CaL  69-80;  85  Am.  Dec.  231.     PEOPLE  v.  BATCHELDER. 

Self-defense. — An  instruction,  that  if  defendant  was  "attacked  with 
deadly  weapons  and  murderous  intent  by  the  deceased,  and  his  lifo 
Notes  CaL  Rep.— 85 
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placed  in  immediate  danger,  he  was  not  obliged  to  retreat,  but  migbt 
stand  his  ground  and,  if  need  be,  kill  bie  assailant,"  held  proper  under 
the  circumstances,  p.  75. 

AjQ^rmed  in  People  y.  Macard,  78  Mich.  22.  Cited  in  notes,  on  this 
point,  in  91  Am.  Dec.  760;  92  Am.  Dec.  422;  100  Am.  Dec  181;  and 
24  Am.  St.  Hep.  294. 

27  CaL  80-84.    OTIS  ▼.  HASELTINE. 

Statute  of  Frauds. — ^Promise  to  indorse  a  note,  written  on  the  back 
of  a  contract  for  sale  of  goods,  before  sale  and  delivery,  held  to  be  a 
sufficient  compliance  with  the  statutory  requirement  that  in  such  case 
there  must  be  a  note  in  writing,  expressing  the  consideration  for  the 
promise,  p.  84. 

Cited  in  Bagley  t.  Cohen,  121  Cal.  006,  construing  section  2808,  CIvfl 
Code,  and  holding  guarantors  absolutely  liable  on  princip|Lrs  default; 
Ford  y.  Hendricks,  34  Cal.  675,  to  the  point  that  "the  promise  of  a 
guarantor  is  not  within  the  statute  of  frauds,  if  made  before  the  de- 
livery of  the  note'';  and  to  same  effect  in  Howland  v.  Aitch,  38  CaL 
185,  136.    Cited  in  notes  to  87  Am.  Dec.  126,  and  60  Am.  St.  Bep.  437. 

27  G^l.  84-87.    HASTINGS  ▼.  McOOOGIN. 

Pre-emption  of  Suscol  Rancho.-^The  act  of  Congress  of  1863  with- 
draws the  lands  of  the  Suscol  Rancho  from  the  operation  of  the  gen- 
eral laws  providing  for  the  disposal  of  the  public  lands,  p.  87. 

Affirmed  in  Page  v.  Hobbs,  27  Cal.  487;  Page  v.  Fowler,  28  CaL  609; 
People  y.  Shearer,  30  OaL  650;  Hutton  v.  Frisbee,  37  CaL  490,  491,  502, 
503. 

27  Ctil  87-91.    KSBNAN  (ALIAS  KSRMAN)  t.  GRIFFITH. 

Grant  of  Swamp  Lands  to  the  state,  by  the  act  of  Congress  of  IS50, 
operated  "as  a  full  and  perfect  conveyance  in  praesenti";  and  a  patent, 
issued  later  to  the  state,  would  have  no  operation  except  by  way  of 
further  assurance,  p.  89. 

Cited  in  Megerle  v.  Ashe,  27  Cal.  327,  to  the  point  that  *'a  legisla- 
tive grant  is  as  effectual  to  pass  the  title  to  lands,  in  aU  respects  and 
for  every  purpose,  as  a  grant  evidenced  by  a  patent."  Affirmed  in 
Sherman  v.  Buick,  45  Cal.  668.  Cited  in  Tubbs  v.  Wilhoit,  73  Cal.  63, 
to  the  point  that  "the  provision  made  for  a  patent  in  the  second 
section  (of  the  act  of  1850)  is  for  the  purpose  of  furnishing  to  the 
grantee  documentary  evidence  that  the  land  was  swamp  and  ofei- 
flowed,  and  a  further  assurance  of  title."  Affirmed  in  Groslouis  v. 
Northcut.  3  Greg.  397,  399;  Blakesly  v.  Cay  wood,  4  Greg.  288;  Gaston 
V.  Stott,  4  Greg.  57,  58;  Miller  v.  Tobin,  16  Greg.  542.  Cited  in  Wells 
V.  Pennington  Co.,  2  S.  Dak.  9,  39  Am.  St.  Rep.  763,  holding  that  an  act 
of  Congress,  as  to  highways  over  public  lands,  was  a  grant  in  praesenti. 
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and  aettlen  on  the  lands  thereafter  took  them  subject  to  the  right  of 
way.  In  Wright  v.  Roseberry,  121  U.  S.  604,  Field,  J.,  says,  after  citing 
the  principal  case  and  others:  "The  result  of  these  decisions  is  that  the 
grant  of  1850  is  one  in  praesenti,  passing  the  title  to  th«  lands  as  of 
its  date,  but  requiring  identification  of  the  lands  to  render  the  title 
perfect;  that  the  action  of  the  secretary  in  identifying  them  is  con- 
clusive against  collateral  attack,  as  the  judgment  of  a  special  tribunal 
to  which  the  determination  of  the  matter  is  intrusted;  but  where  that 
officer  has  neglected  or  failed  to  make  the  identification,  it  is  compe- 
tent for  the  grantees  of  the  state,  to  prevent  their  rights  from  being 
defeated,  to  identify  the  lauds  in  any  other  appropriate  mode  which 
will  effect  that  object."  Affirmed  by  Field,  J.,  in  San  Francisco  Sav- 
ings Union  v.  Irwin,  11  Sawy.  670;  28  Fed.  Rep.  710. 

Swamp  Lands. — ^The  question  whether  lands  in  dispute  were  "swamp 
and  OTerflowed,"  at  the  date  of  the  act  of  1850,  must  always  be  responded 
to  by  the  jury  on  evidence  submitted  to  them  and  applicable  to  the 
question,  p.  91. 

Affirmed  in  Thornton  v.  Thompson,  28  Oal.  603,  87  Am.  Deo.  78,  and 
Robinson  v.  Forrest,  29  Oal.  319,  322.  Cited  in  Keeran  v.  Griffith,  31 
Cal.  464,  saying  that  "the  question  whether  a  given  subdivision  of 
land  is  within  the  act  will  remain  a  question  of  fact,  to  be  determined 
not  upon  official  certificates,  but  upon  evidence  that  would  be  competent 
to  prove  the  fact  if  it  arose  in  issue  upon  a  conveyance  between  private 
persons.  And  we  do  not  undertake  to  say  that  the  action  of  the  two 
governments  in  that  behalf  will  preclude  a  person  claiming  imder 
either  government,  by  right  of  title  having  its  origin  previous  to  such 
action,  from  showing  the  truth  as  to  the  character  of  the  land  claimed 
by  him."  Cited  in  Keeran  v.  Allen,  33  Cal.  545,  holding  that  swamp 
lands  must  be  "unfit  for  cultivation."  Affirmed  in  Keeran  v.  Griffith, 
84  Oal.  684,  and  Read  v.  Caruthers,  47  Cal.  182.  Denied  in  French  v. 
Fyan,  93  U.  S.  172,  where  Miller,  J.,  says:  "With  all  the  respect  we  have 
for  that  learned  court,  we  are  unable  to  concur  in  the  views  therein 
expressed";  and  holds  that  a  United  States  patent  for  swamp  lands 
eannot  be  contradicted  by  parol  evidence  to  show  that  the  lands  were 
never  "swamp  and  overflowed." 

27  Cal.  92-99.    McOILLIVSAY  t.  EVANS. 

Partition  of  Water  Rights  in  a  mining  ditch  can  be  made  only  by 
sale  of  the  ditch  and  distribution  of  the  proceeds,  p.  98. 

Affirmed  in  Lorens  v.  Jacobs,  59  Cal.  263.  Cited  in  Lenfers  v.  Henke, 
73  111.  411,  24  Am.  Rep.  267,  holding  that  a  dower  interest  in  mines 
oonld  not  be  assigned  except  by  the  sale  of  the  mines  and  division 
of  proceeds;  to  same  effect,  as  to  partition  of  a  spring  and  aqueduct, 
in  Allard  v.  Carleton,  64  N.  H.  25 ;  also,  as  to  partition  of  a  water  right, 
fai  Brown  v.  Cooper,  98  Iowa,  455;  60  Am.  St.  Rep.  197.    Cited  in  Head 
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▼.  Amoskeag  Co.,  113  U.  S.  2U,  to  the  point  that  ''water  rights  held 
in  common,  incapable  of  partition  at  law,  may  be  the  subject  of  par- 
tition  in  equity,  either  by  apportioning  the  time  and  extent  of  use  or 
by  a  sale  of  the  right  and  a  division  of  the  proceeds." 

27  Cal.  99-104.    LAMPING  v.  HYATT. 

Judgment  by  Default  cannot  grant  any  greater  relief  than  is  de- 
manded in  the  prayer  of  the  complaint  and  specified  in  the  summons, 
p.  102. 

Distinguished  in  Lane  y.  Gluckauf,  28  Cal.  294,  87  Am.  Dec  124,  say- 
ing: ""\^Tiere  judgment  is  by  default,  the  court  cannot  grant  greater 
relief  than  is  demanded  in  the  complaint;  but  where  there  is  a  trial, 
the  court  may  grant  any  relief  consistent  with  the  case  made  in  the 
complaint  and  embraced  within  the  issue."  Cited  in  Ellis  t.  Rade- 
macher,  125  Cal.  657,  noted  under  Raun  v.  Reynolds,  11  GaL  19;  Gautier 
T.  English,  29  Gal.  168,  holding  that  where  judgment  by  default  was 
entered  for  the  sum  demanded  in  the  complaint,  and  interest  thereon  at 
the  rate  demanded,  it  was  error  to  add  that  the  judgment  should  bear 
interest  at  the  same  rate,  because  the  complaint  did  not  demand  it;  also, 
in  Bond  v.  Pacheco,  30  Cal.  535,  holding  that  where  the  clerk  of  the 
court,  in  entering  judgment  by  default,  included  too  much  interest  by 
mistake,  it  was  "an  error  committed  in  the  performance  of  an  act  within 
his  jurisdiction  to  perform,  which  could  be  corrected  on  motion  made  hi 
time,  or  on  appeal,  but  which  would  not  vitiate  the  judgment  if  not 
corrected.  There  is  no  want  of  jurisdiction  over  the  subject-matter 
but  only  an  error  in  its  ezerdse."  Affirmed  in  Lowe  v.  Turner,  1 
Idaho,  112.  Cited  in  Bank  v.  Dyer,  14  Wash.  St.  283,  holding  that  a  judg- 
ment for  foreclosure  of  a  mortgage  could  not  also  include  a  personal 
judgment  for  deficiency,  because  the  complaint  did  not  ask  for  such 
relief;  and  in  Wilbur  v.  Maynard,  6  Colo.  488,  holding  that  judgment 
by  default  on  a  note  should  be  only  against  a  wife,  where  the  com- 
plaint joined  her  husband  but  asked  for  no  relief  against  him. 

Judgment  for  Money,  "to  be  enforced  and  collected  in  gold  coin,"  is 
erroneous,  where  the  complaint  and  summons  do  not  specify  any  particu- 
lar kind  of  money,  but  the  note  sued  on  stipulated  that  if  it  was  not 
paid  in  gold,  the  maker  should  pay  the  difference  between  gold  coin 
and  paper  currency,  p.  103. 

Distinguished  in  Lane  v.  Gluckauf,  28  Cal.  292,  87  Am.  Dec.  122, 
where  the  intent  of  a  contract,  for  payment  in  gold  coin  or  its  equiva- 
lent in  currency  at  current  rates,  was  held  to  be  to  compel  payment  in 
gold  coin,  and  a  judgment  for  gold  coin  wsjs  held  to  be  proper;  also, 
in  Reese  v.  Steams,  29  Cal.  275,  holding  that  where  a.  judgment  was  for 
"\J,  S.  gold  coin  or  its  equivalent,"  those  words  must  be  stricken  out, 
saying:  "In  contemplation  of  law,  a  dollar  in  legal  tender  notes  is 
equal  to,  and  therefore  the  equivalent  of,  a  dollar  in  gold  coin."    Cited 
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in  Hazard  ▼.  Cole,  1  Idaho,  287,  holding  that  a  judgment  for  gold  coin  was 
not  void  but  irregular,  and  might  have  been  modified  on  motion  in  the 
lower  court,  or  by  appeal;  and  in  note  on  this  point  to  87  Am.  Dec 
128. 

Jadgment  eaanot  be  rendered  against  defendants  who  were  served* 
but  were  not  named  in  the  oomplaint  or  summons,  p.  104. 

Cited  in  King  v.  Randlett,  33  (M,  322,  holding  that  where  a  suit 
was  brought  in  justice's  court  against  the  Independent  Company,  sum- 
mons was  issued  against  the  Independent  Tunnel  Company  and  served 
on  a  member  of  the  Independent  Company,  a  judgment  against  the  In- 
dependent Tunnel  Company  was  void. 

N.  B. — ^The  principal  case  is  referred  to  in  Johnson  v.  lumping,  S4 
Cal.  298,  which  is  a  subsequent  phase  of  the  same  transaction,  on  other 
points. 

27  Cal.  104-106.    BOLTON  v.  LANDERS.    S.  C.  26  Cal.  393. 

Tenant,  who  denies  landlord's  title,  in  a  suit  between  them,  be- 
comes a  trespasser,  and  is  not  entitled  to  notice  to  quit,  p.  105. 

Cited,  as  an  illustration,  in  dissenting  opinion  in  Campbell  v.  Jones, 
^  Oal.  512,  a  majority  of  the  court  holding  that  in  an  action  for 
unlawful  detention  of  personal  property  the  complaint  must  allege 
a  demand  before  suit.  Affinned  in  Simpson  v.  Applegate,  75  Cal.  345, 
and  McCarthy  v.  Brown,  113  Cal.  20.  Cited  in  note  to  42  Am.  Dec  134, 
on  notice  to  quit. 

Pendency  of  Another  Suit  held  no  ground  for  abatement,  for  "al- 
though the  same  questions  are  litigated  in  both,  the  relief  sought  is 
different,  p.  106. 

Affirmed  in  Coles  v.  Torks,  31  Minn.  215,  holding  that  an  aiction  to 
foreclose  a  mortgage  was  not  barred  by  the  pendency  ol  a  suit  in 
ejectment;  and  in  note  on  this  point  in  84  Am.  Dec  456. 

27  Cal.  106-107.    BOLTON  v.  LANDERS. 

Jurisdiction  of  the  supreme  court  being  of  cases  where  the  amount 
in  dispute  exceeds  two  hundred  dollars,  a  judgment  for  two  hundred 
dollars  and  costs  cannot  be  reviewed,  for  ''costs  constitute  no  part 
of  the  matter  in  dispute,"  p.  107. 

Referred  to  in  DasMell  v.  Slingerland,  60  CaL  657,  where  under  a 
constitutional  limit  of  jurisdiction  to  three  hundred  dollars,  the  amount 
sued  for  being  nine  hundred  dollars,  and  a  recovery  being  only  for  two 
hundred  dollars,  it  was  held  that  the  supreme  court  had  jurisdiction,  for 
the  amount  sued  for  was  the  test  of  jurisdiction.  Affirmed  in  Payne 
V.  Davis,  2  Mont.  381. 

27  OU.  107116.    HARPER  v.  MINOR. 
Judgment-roll. — On  an  appeal  from  the  judgment,  where  there  is 
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no  statement,  Supreme  Court  only  considers  matters  appearing  in  the 
judgment-roll.  A  referee's  report,  and  clerk's  minutes,  form  no  part 
of  the  judgment-roll,  p.  109. 

Affirmed  as  to  clerk's  minutes,  in  More  y.  Del  Valle,  28  CaL  174, 
and  People  v.  Empire  Co.,  33  CaL  173.  Cited  in  Batchelder  v.  Baker, 
79  Cal.  267,  holding  that  where  the  appeal  is  on  the  judgment-roll, 
the  court  cannot  look  outside  of  it;  Lee  Sack  Sam  v.  Gray,  104  Cal. 
246,  to  point  that  report  of  a  referee,  and  testimony,  are  no  part  of  the 
judgment-roll;  Wood  ▼.  Nissen,  2  N.  Dak.  30,  holding  that  a  stenogra- 
pher's transcript  of  proceedings  and  evidence  is  not  a  bill  of  exceptions 
or  statement;  Hecla  etc.  Co.  v.  Gisbom,  21  Utah,  75,  noted  under 
Dawley  v.  Hovious,  23  Cal.  103;  Zeile  v.  Moritz»  1  Utah,  285,  holding  that 
a  judgment  on  demurrer  can  be  reviewed  on  appeal  without  a  state- 
ment or  bill  of  exceptions. 

Intermediate  Orders  do  not  form  part  of  the  judgment-roll,  but  the 
appellant  "must,  by  means  of  a  statement  on  appeal,  bring  them  into 
the  record,  together  with  such  facts,  forming  the  basis  of  the  orders,  as 
are  necessary  to  explain  the  action  of  the  court  below,^  p.  109. 

Affirmed  in  Abbott  v.  Douglass,  28  Cal.  299,  by  Sawyer,  J.,  dissenting 
on  other  points;  also,  in  Wetherbee  v.  Carroll,  33  Cal.  564,  and  Sottei 
V.  San  Francisco,  36  Cal.  114;  and  in  McClelland  v.  Dickenson,  2  Utah, 
107.  Cited  in  Spence  v.  Scott,  97  CaL  182,  to  the  point  that  an  order 
striking  out  part  of  an  answer  cannot  be  reviewed  'Vithout  a  bill  of 
exceptions";  and  to  same  effect  in  Graham  v.  Linehan,  1  Idaho,  781. 

Statement  on  Appeal  is  for  the  purpose  of  bringing  into  the  record 
orders  and  rulings,  with  the  facts  necessary  to  explain  them,  that  do  not 
arise  during  the  progress  of  the  trial,  and  are  not  contained  in  the 
motion  for  new  trial  or  judgment-roll;  also,  if  the  appellant  from  an 
order  refusing  a  new  trial  desires  only  a  review  of  rulings  of  law  dar- 
ing the  trial,  he  may  introduce  such  rulings  upon  questions  of  law, 
with  sufficient  evidence  to  point  them,  into  his  statement  on  appeal, 
or  make  a  bill  of  exceptions,  p.  110. 

Approved  in  dissenting  opinion  of  Sawyer,  J.,  in  Quivey  v.  Gkimbert,  32 
CaL  322.  Cited  in  Sharp  v.  Daugney,  33  Cal.  515,  holding  that  ob- 
jections to  legal  sufficiency  of  an  affidavit  and  order  of  publication  must 
be  raised  by  motion  made  in  the  action,  or  on  an  appeal  supported  by  a 
statement;  Treadwell  v.  Davis,  34  Cal.  605,  94  Am.  Dec.  772,  saying: 
''There  is  no  controversy  as  to  any  material  fact,  and  the  action  of  the 
court  below  is  sought  to  be  reviewed  on  questions  of  law  alone.  In 
such  cases  a  statement  on  appeal  is  not  only  a  proper  method,  but  is 
often  the  most  convenient,  expeditious,  and  economical  mode  of  bringing 
the  alleged  errors  before  this  court."  Cited  in  Gates  v.  Walker,  39 
Cal.  290,  where  an  appeal  was  dismised  for  lack  of  statement  and 
judgment-roll,  the  court  declining  to  refer  to  the  record  of  another 
appeal  by  other  parties  in  the  same  case,  in  the  absence  of  a  stipulation; 
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27  Cal.  119  148 


and  Gooper  v.  Pac.  M.  Co.,  7  Nev.  121,  holding  that  objections  to  rulings 
of  law  at  the  trial  should  be  brought  up  by  statement  on  appeal  or 
bill  of  exceptions. 

Statement  on  Motion  for  New  Trial  is  for  the  purpose  of  bringing 
into  the  record  matters  arising  during  the  trial  that  the  appellant 
wishes  reviewed,  p.  110. 

AfiOrmed  in  Graham  v.  Stewart,  68  Cal.  376.  Referred  to  in  Quiv^y  v. 
Gambert,  32  Cal.  305,  holding  that  an  order  striking  out  a  statement 
is  not  appealable,  and  saying  that  though  such  appeal  was  allowed 
in  the  principal  case,  the  point  was  not  made,  "and  it  escaped  our 
notice";  Sawyer,  J.,  dissenting,  on  page  327. 

Costs  may  be  imposed  on  a  prevailing  party,  for  introducing  irrele* 
vant  matter  into  a  statement  on  appeal  or  motion  for  new  trial,  p.  111. 

Cited  as  an  illustration  in  dissenting  opinion  in  Quivey  ▼.  Gambert,  32 
Cal.  316.    Affirmed  in  Stark  v.  Hill,  31  Mo.  App.  109. 

notice  of  Intention  to  move  for  a  new  trial  must  be  filed  and  served 
within  the  statutory  time,  subject  to  the  court's  power  to  extend  the 
time  as  the  statute  provides,  pp.  112-114. 

Affirmed  in  Cottle  v.  Leitch,  43  Cal.  321,  322. 

Statement  on  Motion  for  New  Trial  must  be  filed  within  five  days 
after  service  of  notice  of  intention,  unless  the  court  extends  the  time 
as  provided  by  statute,  p.  114. 

Affirmed  in  Stevens  y.  Northwestern  Co.,  1  Idaho,  606. 

Statement  on  Appeal,  not  filed  and  served  within  the  statutory  time, 
held  properly  stricken  out,  p.  116. 

Cited  in  Kavanagh  v.  Maus,  28  Cal.  262,  holding  that  a  statement  was 
not  served  in  time.  Approved  in  dissenting  opinion  of  Sawyer,  J.,  in 
Quivey  v.  Gambert,  32  Cal.  326.  Cited  in  Cody  v.  Filley,  4  Colo.  437, 
holding  that  where  a  statement  was  filed  on  the  last  statutory  day, 
service  of  it  on  the  next  day  was  invalid;  and  in  First  I^at.  Bank  v. 
Irvine,  2  Mont.  656,  holding  that  where  an  appeal  was  from  the  judg^ 
ment  and  also  from  the  refusal  of  a  new  trial,  and  the  statement  was 
filed  too  late  for  the  first,  but  in  time  for  the  second,  it  did  not  operate 
as  a  waiver  of  any  rights. 

Statement,  on  motion  for  new  trial,  need  not  itself  be  included  in  the 
statement  on  appeal  from  the  order  of  refusal,  where  the  only  qu«>stion 
is  not  as  to  the  sufficiency  or  character  of  the  statement,  but  a  9  to 
whether  or  not  it  was  filed  in  time,  p.  115. 

Approved  in  dissenting  opinion  of  Sawyer,  J.,  in  Quivey  ▼.  Gambert, 
32  Cal.  315. 


27  Cal.  119-148.    MILLARD  v.  HATHAWAY. 
Waiver. — Where  an  order  refusing  a  new  trial  recites  that  the  motion 
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was  submitted  on  a  statement  by  consent  of  counsel,  the  respondent  is 
precluded  from  saying  that  the  statement  was  not  filed  in  time,  p.  13& 
Cited  in  Meredith  v.  Santa  Clara  Assn.,  60  Cal.  620,  folding  that  sure- 
ties to  an  undertaking  on  appeal  waived  their  right  to  object  to  the 
jurisdiction  of  the  court  by  signing  the  undertaking;  and  in  note  to  76 
Am.  Dec.  467,  on  this  point. 

Resulting  Tmst  arises  where  a  deed  is  made  to  one  person,  but  the 
consideration  is  paid  by  another.  These  trusts  are  expressly  exempted 
from  the  operation  of  the  statute  of  frauds,  p.  139. 

Affirmed  in  Sandfoss  v.  Jones,  35  Cal.  487.    Cited  in  Case  v.  Godding, 
38  Cal.  193,  holding  that  if  ''the  one  party  pays  only  a  part  of  the  con- 
sideration, the  party  taking  the  title  to  the  whole  land  becomes  a  trus- 
tee for  the  other  party,  pro  tanto.    The  party  setting  up  the  trust  must 
show  that  the  money  was  paid  by  him  at  or  before  the  execution  of  the 
conveyance";  to  the  same  effect  in  Roberts  v.  Ware,  40  OaL  637;  Walton 
V.  Karnes,  67  Cal.  256;  and  Tripp  v.  Duane,  74  Cal.  91;  Savings  etc  Soc 
V.  Davidson,  97  Fed  712,  noted  under  Hidden  v.  Jordan,  21  Cal.  92;  O'Con- 
nor V.  Irvine,  74  Cal.  439,  holding  that  a  purchaser  of  land  at  a  tax  sale 
held  it  in  trust  for  the  owner,  who  furnished  the  money  to  buy  it  in; 
Uellman  v.  Messmer,  76  Cal.  170,  to  the  point  that  the  consideration 
''may  have  been  paid  by  the  party  who  took  the  title,  bnt  advanced  ss 
a  loan  to  the  other  party,  and  if  so,  a  tmst  results";  and  to  same  effect 
in  Thomas  v.  Jameson,  77  Cal.  93;  Broder  v.  Oonklin,  77  Cal.  338,  holding 
that  an  attorney  who  bid  in  property,  at  a  sale  by  the  assignee  of  an 
insolvent,  for  the  benefit  of  the  insolvent  and  his  creditors,  held  it  in 
trust  for  them.    Affirmed  in  Riley  v.  Martinelli,  97  Cal.  580,  33  Am.  St 
Rep.  211.    Cited  in  Warren  v.  Adams,  19  Colo.  522,  holding  that  a  trust 
results  from  acts;  dissenting  opinion  in  Towle  v.  Wadsworth,  147  III.  99, 
a  majority  of  the  court  holding  that  the  statute  ot  frauds  is  no  defense; 
Lyons  v.  Bodenhamer,  7  Kan.  478,  holding  that  one  who  borrows  a  land 
warrant,  settles  on  and  improves  the  land  without  any  claim  by  the 
owner,  becomes  the  beneficiary  of  a  resulting  trust;  Tenny  v.  Sampson, 
37  Kan.  363,  366,  to  the  point  that  the  consideration  need  not  come  di- 
rectly from  the  beneficiary;  dissenting  opinion  in  Crumley  v.  Webb,  48 
Mo.  596,  a  majority  of  the  court  holding  that  accord  and  satisfaction 
had  been  made  of  plaintiff's  claim  to  an  equitable  interest  in  lands, 
based  on  his  furnishing  money  for  their  purchase.    Cited  in  Manaix  ▼. 
Purcell,  46  Ohio  St.  143,  15  Am.  St.  Rep.  576,  saying:    "The  distinetion 
between  resulting  trusts  and  trusts  ior  charitable  or  pious  uses  is  al- 
most as  clear  and  as  broad  as  that  between  legal  and  equitable  estatea 
....    A  resulting  trust  is  to  be  performed  or  executed  by  the  tnis- 
tee  by  transferring  the  title  of  the  cestui  que  trust  at  his  request"; 
and  in  Chenoweth  v.  Lewis,  9  Oreg.  152,  holding  that  an  agreement,  for 
sale  of  an  interest  in  land  acquired  under  a  resulting  trust,  must  be  il 
writing  under  the  statute.  « 
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Findings  cannot  be  altogether  detached  from  each  other  and  con- 
sidered piecemeal.  If  a  particular  finding  be  doubtful  or  obscure,  ref- 
erence may  be  had  to  the  context  for  the  purpose,  of  ascertaining  the 
true  meaning,  p.  141. 

Affirmed  in  Alhambra  Co.  v.  Richardson,  72  Gal.  604,  remarking  tha^ 
*^he  counsel  treats  the  findings  as  if  they  were  dug  up  from  the  ruins 
of  ancient  cities  at  different  epochs."  Cited  in  Patent  Brick  Co.  v. 
Moore,  75  Cal.  211,  saying  that  an  assignment  is  pleaded  in  the  same 
language  as  that  of  the  findings,  and  this  is  sufficient."  Affirmed  in 
Mott  v.  Ewing,  90  Cal.  235,  and  Barnes  v.  Sabrom,  10  Nev.  248. 

Parol  Evidence  is  admissible  to  explain  or  contradict  a  recital  in  a 
deed  as  to  payment  of  consideration;  if  the  evidence  is  merely  parol,  it 
will  be  received  with  great  caution,  and  the  court  will  look  anxiously 
for  some  corroborating  circumstances  to  support  it,  p.  142. 

Affirmed  in  Duffy  v.  Duffy,  104  Cal.  607,  and  Dalton  v.  Dalton,  14  Nev. 
428;  Brooks  v.  Union  Trust  etc.  Co.,  146  Cal.  137,  parol  evidence  is  ad- 
missible to  establish  resulting  trust  in  realty  arising  under  Civil  Code 
I  853,  though  money  consideration  recited  which  was  no^  in  fact  paid  by 
trustees. 

Statute  of  LlmitAtions. — ^Where  a  trustee  under  a  resulting  tmst 
agrees  to  oonvey  land  to  the  beneficiary  upon  payment  by  the  latter  of 
the  purchase  price  and  interest,  the  statute  does  not  begin  to  mn  until 
such  payment  is  made,  pp.  145,  146. 

Cited  in  Day  v.  Cohn,  65  Cal.  509,  holding  that  where  a  vendee  under 
a  contract  of  sale  remained  in  possession,  paying  installments  of  the 
purcnase  price,  and  the  last  of  such  payments  was  made  two  years  be- 
fore bringing  of  suit  by  him  to  enforce  the  contract,  his  equitable  right 
to  compel  performance  of  it  was  not  barred  by  the  statute  of  limita- 
tions; note  to  85  Am.  Dec.  78. 


27  Cal.  151-152«    PEOPLE  y.  COUNTY  JUDGE. 

Prohibition  will  lie  to  prevent  a  county  judge  from  punishing  con- 
tempt against  a  district  court,  p.  152. 

Cited  in  Huerstal  v.  Muir,  62  Cal.  481,  holding  that  an  order  adjudging 
one  guilty  of  contempt  cannot  be  appealed  from  "simply  on  the  ground 
that  the  record  shows  want  of  jurisdiction  to  render  the  judgment," 
but  certiorari  is  the  proper  remedy;  also  in  Phillips  v.  Welch,  12  Nev. 
177,  where,  on  certiorari  to  review  a  judgment  punishing  for  contempt, 
the  court  said  that  where  the  lower  court  ''acquired  jurisdiction  of  the 
subject-matter  and  of  the  person  of  the  petitioner,  this  court  has  no 
jurisdiction  either  on  appeal,  writ  of  error,  habeas  corpus,  or  certiorari"  ;* 
People  V.  Carrington,  5  Utah,  532,  holding  that  prohibition  lies  against 
s  commissioner  of  the  supreme  court  to  prevent  his  inflicting  a  punish- 
ment for  libel,  certiorari  and  habeas  corpus  not   being  adequate  or 
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speedy  remedies;  State  v.  Circuit  Courts  97  Wis.  16,  65  Am.  St.  Rep.  98^ 
awarding  writ  to  terminate  improper  contempt  proceeding;  In  re  Litch- 
field, 13  Fed.  Rep.  869,  holding  that  one  court  cannot  punish  a  contempt 
against  another;  and  in  note  to  12  Am.  Dec.  184,  on  contemptt 

27  Cal.  153163.    HIGGINS  v.  BEAR  RIVER  CO. 

Legal  Tender  Act  is  valid,  p.  162. 

Affirmed  in  Belloc  ▼.  Davis,  38  CaL  Sl54,  265.  Cited  in  note  to  87  Am. 
Dec.  126. 

27  Cal.  163-170.    SEMPLE  ▼.  HA6AR. 

Fraud  must  be  specifically  alleged,  p.  166. 

Affirmed  in  Kent  v.  Snyder,  30  CaL  674;  Green  y.  Hayes,  70  CaL  281 1 
dissenting  opinion  in  Spring  Valley  ▼.  San  Francisco,  82  Gal.  321,  16  Am. 
St.  Rep.  34;  Leavenworth  Co.  v.  Commissioners,  18  Kan.  178;  Parley's 
Park  Co.  v.  Kerr,  3  Utah,  246;  United  States  v.  Tichenor,  8  Sawy.  154; 
12  Fed.  Rep.  425.    Cited  in  note  to  25  Am.  Dec.  96. 

Judidsl  Notice  is  taken  as  to  the  statutory  procedure  required  on  the 
part  of  a  claimant  imder  a  Mexican  grant,  p.  167. 

Cited  in  United  States  v.  Williams,  6  Mont.  389,  taking  judicial  no- 
tioe  of  the  rules  of  the  interior  department  as  to  timber  on  public  lands; 
and  in  notes  to  il  Am.  Dec  781,  and  89  Am.  Dec.  690,  on  judieial  notice. 

Patent  on  a  Mexican  Grant  cannot  be  issued  until  the  grant  has  been 
confirmed  by  the  land  commissioner  or  the  federal  courts;  and  the  de- 
cisions of  federal  courts  on  this  point  cannot  be  attacked  collaterally  by 
the  state  courts,  p.  170. 

Cited  in  Botiller  v.  Dominguez,  130  U.  S.  255,  where  MlUer,  J.,  sayt: 
"There  can  be  no  doubt  of  the  proposition  that  no  title  to  land  in  CaH- 
fomia  dependent  upon  Spanish  or  Mexican  grants  can  be  of  any  validity 
which  has  not  been  submitted  to  and  confirmed  by  the  board  provided 
for  that  purpose  in  the  act  of  1851,  or,  if  rejected  by  that  board,  con- 
firmed, by  the  district  or  supreme  court  of  the  United  States."  Cited 
also  on  this  point  in  Hagar  v.  Lucas,  29  Cal.  311,  312;  Bemal  ▼.  Lyncfa* 
36  CaL  143,  and  Yates  v.  Smith,  40  CaL  668. 

27  CaL  171-176.    STANFORD  v.  WORN. 

Condemnation  of  Land. — Provisions  of  the  statute  must  be  strict^ 
followed.  The  power  must  be  exercised  precisely  as  directed,  and  then 
can  be  no  departure  from  the  mode  prescribed  without  vitiating  the  en- 
tire proceedings,  p.  174. 

Cited  in  Smith  v.  Davis,  30  Cal.  537,  to  same  effect  as  regards  a 
street  assessment;  dissenting  opinion  in  Appeals  of  Houghton,  42  OiL 
68,  as  an  example  of  special  proceedings  where  an  appeal  was  allowed, 
though  the  statute  did  not  provide  for  it.    Afiirmed  in  Godehaux  v.  Os^ 


1355 


Notes  on  California  Reports. 


27  Cal.  175-238 


penter,  19  Key.  418,  and  Pettis  y.  Proyidence,  11  R.  L  375.    Cited  in  note 
to  73  Am.  Dec.  584. 

Publication  of  Notice  must  be  for  the  period  prescribed  by  the  statute, 
p.  174. 

Affirmed  in  State  y.  Tucker,  32  Mo.  App.  629,  and  Leonard  y.  Sparks, 
63  Mo.  App.  596. 

27  Oil.  175-228.  PEOPLE  ▼.  PACHECO. 

Appropriation  for  payment  of  coupons  on  Pacific  Railway  bonds  is 
not  a  debt  or  liability  within  the  meaning  of  article  8  of  the  constitu- 
tion, limiting  the  amotmt  of  the  state  debt,  pp.  207-221. 

Cited  in  Bickerdike  y.  State,  144  Cal.  695,  construing  and  sustaining 
coyote  bounty  acts;  State  y.  City,  24  Mont.  529,  quoting  City  y.  Ed- 
wards, 84  IlL  626.  Distinguished  in  Eaton  y.  Mininaugh,  43  Or.  476, 
holding  yoid  an  act  requiring  election  for  selection  of  county  seat  and 
directing  county  clerk  to  issue  warrants  to  pay  cost  of  constructing  new 
courthouse  if  new  location  selected  and  to  levy  tax  to  pay  off  such  war- 
rants; Napa  Valley  Co.  y.  Board  of  Supervisors,  30  Cal.  439,  to  the  point 
that  the  legislature  may  appropriate  funds  for  aid  of  a  railway;  also  in 
Carr  y.  State,  127  Ind.  209,  22  Am.  St.  Rep.  628,  holding  that  the  ques- 
tion of  maldng  an  appropriation  is  for  the  legislature.  Disapproved  in 
Coulson  y.  Portland,  Deady,  498,  saying:  '1  have  never  been  able  to 
bring  my  mind  to  assent  to  the  reasoning  by  which  the  court  arrived 
at  the  conclusion  that  the  act  in  question  did  not  create  a  debt";  and 
holding  that  an  appropriation  for  erection  of  public  buildings,  to  be  paid 
for  by  issuance  of  bonds,  was  void;  in  Pleasant  Valley  Co.  y.  County 
Commrs.,  15  Utah,  166,  holding  that  salaries  not  due  until  the  first  of 
January  should  not  be  included  in  an  appropriation  for  December.  Cited, 
also,  in  the  following  cases  (for  which  see  note,  ante,  to  State  v.  Mc- 
Cauley,  15  Cal.  429),  viz.:  9  Colo.  411;  84  III.  631;  87  HI.  409,  422;  97  Ind. 
11;  49  Am.  Rep.  424;  127  Mo.  641;  48  Am.  St.  Rep.  660;  6  Mont.  540; 
6  Ney.  26;  5  Greg.  34,  35;  26  Oreg.  246,  247;  6  S.  Dak.  522;  55  Am.  St. 
Rep.  855;  7  S.  Dak.  9;  14  Wash.  St.  63;  35  West  Va.  619. 

Power  of  Taxation  is  vested  in  the  legislature,  and  that  power  is 
unlimited,  p.  209. 

Affirmed  in  Emery  y.  San  Francisco  Gas  Co.,  28  Cal.  356.  Cited  in 
Chapman  y.  Morris,  28  Cal.  395,  holding  that  the  legislature  oould  au- 
thorize interest  to  be  paid  on  deferred  county  warrants. 

27  Cal.  228-238;  87  Am.  Dec.  66.    WILCOXSON  y.  BURTON. 

New  Trial  is  not  granted  on  the  ground  that  the  evidence  does  not 
support  the  findings,  where  the  evidence  is  conflicting,  p.  232. 

Cited  in  notes  to  93  Am.  Dec.  409,  3  Am.  St.  Rep.  579;  7  Am.  St.  Rep. 
201. 


27  CaL  238-248  Notes  on  Galifornia  Reports.  135« 

Confession  of  Judgment  by  a  debtor  without  the  knowledge  of  bis 
creditor,  and  for  a  greater  amount  than  is  actually  due^  is  void,  p. 
236. 

Cited  in  Anderson  v.  Bank,  140  CaL  698,  sustaining  action  by  creditor 
on  belialf  of  himself  and  other  creditors  to  set  aside  such  judgment; 
Tully  V.  Harloe,  35  Cal.  308,  95  Am.  Dec.  106,  holding  that  "a  mortgage 
knowingly  and  intentionally  given  and  taken  for  a  larger  amount 
than  is  due,  and  not  as  security  for  future  advances,  is  fraudulent  as 
against  the  other  creditors  of  the  mortgagor";  if  given  for  future  ad- 
vaaces,  "it  must  show  upon  its  face  the  utmost  amount  intended  to  be 
secured,  but  it  need  not  show  whether  that  amount  represents  an  exist- 
ing debt  or  future  advances."  Cited,  also,  in  Lee  ▼.  Figg,  37  CaL  330!^ 
D9  Am.  Dec.  274,  holding  that  a  judgment  by  confession,  though  fraudu- 
lent against  creditors,  "is  valid  till  vacated  upon  a  direct  proceeding 
for  the  purpose" ;  Pond  v.  Davenport,  44  Cal.  487,  holding  that  though  a 
confession  of  judgment  was  defective  for  failure  to  set  forth  sufficient 
facts  as  to  the  indebtedness,  yet  the  presumption  of  fraud  thereby 
arising  was  successfully  rebutted  by  evidence.  Cited  in  Lowenstein  v. 
Caruth,  69  Ark.  592,  holding  that  a  confession  of  judgment  without 
the  knowledge  of  the  creditor  estops  neither  party  from  denying  any- 
thing set  forth  in  it,  but  the  creditor  may  ratify  it  so  far  as  he  can  do 
so  without  affecting  rights  under  intermediate  attachments;  Swain  v. 
Qilder,  61  Miss.  672,  holding  a  confession  of  judgment  void,  because  there 
was  no  plaintiff;  Mendes  v.  Freiters,  16  Nev.  397,  holding  that  where  the 
amount  named  in  a  complaint  and  attachment  was  in  excess  of  what 
was  actually  due,  but  plaintiff  acted  in  good  faith,  the  judgment  was  not 
void  but  good  as  to  the  actual  indebtedness,  as  against  subsequent  at- 
taching creditors;  Beazley  v.  Sims,  81  Va.  648,  holding  that  a  vaUd  con- 
fession of  judgment  has  all  the  attributes  of  other  judgments;  and  in 
notes  on  this  point  to  65  Am.  Dec  522;  99  Am.  Dec.  Sff6;  4  Am.  St.  Rep. 
659;  11  Am.  St.  Rep.  821;  12  Am.  St.  Rep.  659;  45  Am.  St.  Rep.  810. 

Estoppel. — ^Where  an  answer  averred  a  certain  amount  and  nature  of 
indebtedness,  defendant  was  held  thereby  estopped  from  j>roving  a  dif- 
ferent amount  and  nature,  p.  236. 

Cited  in  notes  to  22  Aul  St.  Repu  781,  and  36  Am.  St  Rep.  246,  on 
estoppel  by  pleadings. 

27  QiL  238248.    HcMIKN  ▼.  O'CONNOR. 

Certified  Copy  of  deed,  that  had  been  improperly  recorded  because  not 
legally  acknowledged,  is  evidence,  if  the  existence  of  the  original  is 
proven,  p.  245. 

Cited  in  Mayo  v.  Maeeaux^  38  Cal.  449,  to  the  point  that  "a  certified 
copy  of  an  Instrument  duly  recorded  may  be  read  in  evidence  without 
l^roof  of  the  original,  if  it  be  shown  to  the  satisfaction  of- the  court  that 
the  original  is  not  under  the  control  of  the  party";  also  in  Cannon  v. 
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Doming,  3  S.  Dak.  429,  holding  that  where  the  statute  requires  that  an 
instrument  must  be  acknowledged  before  being  recorded,  recording  it 
without  acknowledgment  is  not  constructive  notice  of  its  contents. 

Ezecntion  of  Deed  in  a  foreign  country,  improperly  acknowledged, 
may  be  proTed  without  producing  the  attesting  witness  or  proving  his 
handwriting,  p.  245. 

Affirmed  in  McMinn  v.  Whelan,  27  Cal.  310. 

Jurisdiction  over  the  Person  of  defendant  appearing  never  to  have 
been  acquired  in  a  case  of  ejectment,  the  judgment-roll  therein  is  not 
evidence  of  title,  p.  246. 

Cited  in  Forbes  v.  Hyde,  31  Cal.  348,  to  the  point  that  "when  it  ap- 
pears in  the  record  that  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant  against  whom  judgment  is  rendered,  the  judgment  may  be 
collaterally  attacked." 

After-acquired  Title  by  defendant  is  ejectment  must  be  pleaded  by 
supplemental  answer,  p.  247. 

Affirmed  in  Moss  v.  Shear,  30  Cal.  473;  Calderwood  v.  Pyser,  31  Cal. 
836;  Bagley  v.  Ward,  37  Cal.  129,  163;  99  Am.  Dec.  259,  270;  Reily  v. 
Lancaster,  39  Cal.  356;  McLane  v.  Bovee,  35  Wis.  35. 

Sheriff's  Certificate  of  Sale  of  land  on  execution  is  not  evidence  for 
defendant  in  ejectment;  if  the  time  for  redemption  had  not  expired,  the 
evidence  was  wholly  incompetent  to  establish  any  right  in  the  defend- 
ants, either  legal  or  equitable;  if  the  time  for  redemption  had  passed, 
the  defendants  should  have  obtained  their  deed,  p.  248^ 

Cited  in  Pollard  v.  Harlow,  138  CaL  392,  but  held  inapplicable  under 
later  Code  provisions;  Page  v.  Rogers,  31  Cal.  301,  to  the  point  that  the 
legal  title  does  not  pass  to  the  purchaser  until  the  delivery  of  the 
therifTs  deed;  also  in  note  on  sherifTs  deed  in  15  Am.  Dee.  262. 

Amendments  are  in  discretion  of  the  court,  p.  248. 
CSted  in  note  to  34  Am.  Dec.  158. 


27  CaL  248-253.    DOLL  ▼.  ANDERSON. 

Statement  on  Appeal  failing  to  include  evidence  on  a -point,  the  pre- 
sumption is  that  the  fact  was  sufficiently  proven  to  warrant  the  verdict, 
p.  25i 

Cited  in  l^revert  v.  Swift,  19  Nev.  402,  holding  that  where  questions 
as  to  evidence  are  not  specified  in  the  statement,  they  will  not  be  con- 
sidered on  appeal. 

Notice  of  Assignment  of  contract  by  defendant  held  to  have  been 
given  to  plaintiff,  and  the  effect  of  failure  to  give  it  not  decided,  p. 
252. 

Cited  in  Began  v.  Black,  66  Cal.  42,  to  the  point  that  plaintiff's  as- 


27  Gal.  253-278  Notes  on  Galiforaia  Reports.  1358 

signee  must  notify  defendant  of  the  assignment  or  haTe  himself  mb- 
stituted  as  plaintiiL 

27  Gal.  253-255.    RISBIS  y.  PRICE. 

Notice  to  Quit  is  necessary  to  give  a  right  of  action  against  a  tensnt 
at  will,  p.  255. 

Cited  in  Simpson  v.  Applegate,  75  Cal.  345,  holding  that  where  a  ten- 
ant  at  will  denied  the  tenancy,  notice  to  quit  was  not  necessary  before 
bringing  suit;  Pomeroy  v.  Bell,  118  Cal.  638,  holding  that  a  vendee  under 
a  contract  of  sale  "is  sometimes  termed  a  quasi  tenant  at  will  for  the 
purpose  of  recovering  possession  by  the  vendor;  ....  he  has  been 
held  in  some  cases  entitled  to  a  demand  for  possession  before  his  holding 
can  be  deemed  unlawful";  Treadway  v.  Sharon,  7  Nev.  48,  holding  that 
where  a  license  to  occupy  is  determinable  by  a  mere  demand,  notice  to 
quit  is  not  necessary;  and  in  note  to  42  Am.  Dec  129. 

27  Cal.  255-268;  87  Am.  Dec.  76.    HALL  y.  AUBURN  CO. 

Officers  of  a  Corporation  have  no  power  to  authorize  the  execution  of 
a  note  as  surety  for  another,  in  respect  to  a  matter  having  no  relation  to 
the  corporate  business,  and  In  which  the  corporation  has  no  interest,  p. 
257. 

Cited  in  Melone  v.  Ruffino,  129  Cal.  623,  624,  as  referred  to  in  a  later 
ease;  Hall  v.  Crandall,  29  Cal.  568;  note  to  In  re  Assignment  etc.  Co., 
70  Am.  St.  Rep.  164,  on  ultra  vires.  Affirmed  in  Hall  v.  Crandall,  29 
Cal.  570,  572,  89  Am.  Dec.  65,  66,  holding  that  neither  were  the  of- 
ficers liable  personally,  for  *it  is  clear  upon  inspection  of  the  instrument 
that  the  defendants  intended  to  bind  the  company  and  not  themselves, 
and  that  the  plaintiffs  so  understood  it."  Cited  in  Chamberlain  v. 
Pacific  Wool  Co.,  54  Cal.  106,  holding  that  a  note  signed  by  the  president 
of  a  corporation,  describing  himself  as  such,  was  his  personal  note  and 
not  the  corporation's.  Distinguished  in  Seeley  v.  San  Jose  Co.,  59  OkL 
24,  holding  that  the  president  of  a  lumber  company  had  power  to  bor- 
row money  to  carry  on  the  business  of  the  corporation.  Cited  in  Na- 
tional Bank  v.  German  American  Co.,  116  N.  Y.  292,  holding  that  a  cor- 
poration had  no  power  to  indorse  an  accommodation  note;  Park  Hotel 
Co.  V.  First  Nat.  Bank,  86  Fed.  Rep.  747,  holding  that  the  president  of  a 
corporation  had  no  power  to  make  a  note  of  the  corporation  payable  to 
himself,  and  get  it  discounted  for  his  own  use;  Lyon  v.  First  Nat.  Bank, 
85  Fed.  Rep.  122,  to  the  point  that  ''it  is  ultra  vires  of  a  commercial  cor- 
poration and  its  officers  to  make  accommodation  paper,  or  to  guarantee 
the  payment  of  the  obligations  of  others";  and  in  notes  to  90  Am.  Dec 
644,  and  31  Am.  St.  Rep.  763,  764. 

27  Cal.  258-273.    WILSON  ▼.  BRANNAN. 
Chattel  Mortgage  and  Pledge.— Chattels  mortgaged  or  pledged  may  bi 
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■old  by  the  creditor  after  the  debt  is  due,  at  public  sale,  after  reasonable 
notice  to  the  debtor,  pp.  270,  271. 

Cited  in  Hey  land  v.  Badger,  35  Gal.  411,  holding  that  'In  the  case  of 
a  pledge  the  title  remains  in  the  pledgor,  but  in  the  case  of  a  chattel 
mortgage,  whether  possession  of  the  chattel  be  delivered  to  the  mort- 
gagee or  not,  the  title  passes  to  the  mortgagee,  subject  to  be  defeated 
upon  performance  of  the  condition,  and  in  case  of  a  breach  it  becoiiies 
absolute  at  law  in  the  mortgagee";  Wright  v.  Ross,  36  Gal.  429,  to  the 
point  that  "the  pledgee  may  have  the  property  sold  for  the  payment  of 
the  debt  secured  by  it,  after  calling  upon  the  pledgor  to  redeem,  by  a 
judicial  decree,  or  he  may  himself  sell  the  property  after  due  notice  to 
the  owner" ;  £verett  v.  Buchanan,  2  Dak.  263,  holding  that  where  a 
mortgagee  of  chattels  sold  them  at  private  sale  contrary  to  the  terma 
of  the  mortgage,  it  was  a  conversion  and  extinguished  the  mortgage 
title;  Lee  v.  Fox,  113  Ind.  102,  holding  that  if  possession  has  been  taken, 
the  equity  of  redemption  may  be  foreclosed  by  a  sale  on  due  notice; 
Bryant  v.  Carson  Co.,  3  Nev.  318,  03  Am.  Dec.  407,  holding  that  a  statute 
regarding  foreclosure  does  not  deprive  the  mortgagee  of  the  right  to 
sell  without  action,  on  due  notice;  Blackburn  v.  Selma  Co.,  3  Fed.  Rep. 
690,  holding  that  where  a  decree  requires  a  sale  to  be  confirmed  in  or- 
der to  bar  equity  of  redemption,  the  sale  is  not  complete  without  it; 
notes  to  45  Am.  Dec  447,  and  51  Am.  Dec.  313,  on  chattel  mortgage;  n^te 
to  76  Am.  Dec.  710,  on  notice  of  sale;  and  notes  to  79  Am.  Dea.  501, 
and  32  Am.  St.  Rep.  730,  on  pledge. 

General  Citation.— Meeker  ▼.  Waldron,  62  Neb.  697. 

27  CSaL  274-282.    SCHSO£DER  y.  JAHlfS. 

Statute  of  Limitationa. — An  averment  in  an  answei  that  the  suit 
is  barred  by  the  statute  is  not  a  statement  of  a  fact  but  of  k  con- 
clusion of  law,  p.  278. 

Afilrmed  in  Table  Mountain  Co.  ▼.  Stranahan,  31  Cal.  393.  Spaulding 
▼.  Howard,  121  Gal.  197,  noted  under  Gaulfield  v.  Saunders,  17  Cal.  571. 

Continuing  Trust. — If  the  trustee  has  not,  by  act  or  declaration,  mani- 
fested a  determination  to  repudiate  the  trust  and  violate  the  contract 
under  which  the  money  came  to  his  hands,  there  must  be  a  demand  by 
the  cestui  que  trust  for  the  money,  and  a  refusal,  before  he  is  liable  to 
an  action  for  the  money.  The  statute  of  limitations,  therefore,  would 
not  commence  to  run  in  such  case  unless  the  demand  was  made,  p.  280. 

Affirmed  in  Roach  v.  Caraffa,  85  CaL  446,  and  Millet  v.  Bradbury, 
109  Cal.  176.  Distinguished  in  Bills  v.  Silver  King  Co.,  106  Cal.  23,  hold- 
ing that  a  claim  by  an  administratrix  for  dividends  on  mining  shares 
was  barred  in  two  years  from  date  of  the  claim,  on  account  of  laches  of 
plaintiff  in  making  demand. 

Defective  Finding,  that  does  no  harm,  is  not  cause  for  reversal  ol 
judgment,  p.  282. 
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Cited  in  Tage  y.  Alberts,  2  Idaho,  252,  holding  that  if  fiadings  are  suf- 
ficient to  sustain  the  judgment,  failure  to  find  upon  certain  aUegations 
of  the  complaint  is  not  ground  for  new  triaJ. 

27  Cal.  282-287.    SEDDpfG  Y.  WHITE. 

Pueblo  Lands. — Leases  by  the  municipal  authoritieB  of  five  hundied 
acre  tracts  for  nearly  a  thousand  years,  at  a  rent  of  only  three  doUara 
per  annum^  were  void,  p.  287. 

Cited  in  Holladay  v.  San  Francisco,  124  Cal.  356,  and  City  of  Monterey 
V.  Jacks,  139  Cal.  651,  noted  under  Hart  ▼.  Burnett,  15  Cal.  568;  San 
Francisco  v.  Canavan,  42  Cal.  556,  to  the  point  'that  in  respect  to  pueblo 
lands  it  is  competent  for  the  legislature  to  control  and  direct  how  they 
shall  be  managed  and  controlled  or  disposed  of  by  the  municipal  cor- 
poration." 

27  Cal.  287-295.    PEOPLE  v.  SBIDMORB. 

Foxmer  Judgment  is  a  bar  when  cause  tried  on  merits  irrespective  «f 
ground  on  which  judgment  was  based,  p.  293. 

Cited  in  Town  v.  Pomeroy,  111  Wis.  671^  holding  prior  judgment  a  bar 
under  facts  stated. 

27  CaL  295-299.    STEINBACH  y.  LEESE. 

Affidavit  of  Publication  of  summons  in  a  newspaper  must  av«r  that 
the  affiant  is  one  of  the  persons  authorized  by  statute  to  make  it»  p. 
29a 

Cited  in  Sharp  v.  Daugney,  38  CaL  614,  holding  that  an  affidavit  by 
the  '^publisher.and  proprietor"  of  a  paper  was  a  sufBcient  compliance 
with  the  statute;  Uahn  v.  Kelly,  34  Cal.  419,  428,  94  Am.  Dec  760,  hold- 
ing that  where  the  affidavit  did  not  aver  the  position  of  the  affiant,  bnt 
the  judgment  stated  that  service  had  been  made  according  to  law  and 
the  order  of  the  court,  the  presumption  was  ''that  proof  of  publication 
by  the  proper  person  was  in  fact  made."    Cited  in  McChesney  v.  People, 
174  III.  49,  holding  mere  recital  of  status  of  affiant  insufficient;  Scott  v. 
Braekett,  89  Ind.  418,  holding  that  notice  of  petition  for  location  ol  a 
ditch  must  be  advertised  as  prescribed  by  the  statute.     Affirmed  is 
Odell  V.  Campbell,  9  Oreg.  306.    Cited  to  the  point  that  service  by  pub- 
lication must  strictly  comply  with  the  statute,  in  Cissell  v.  Pulaski  Co., 
3  McCrary,  449,  10  Fed.  Rep.  893,  and  Martin  v.  Barbour,  34  Fed.  Rep. 
708;  also  in  Gray  v.  Larrimore,  4  Sawy.  646,  2  Abb.  U.  8.  661,  where 
Field,  J.,  holds  that  evidence  is  inadmissible  to  supply  omissions  in  an 
affidavit  of  publication,  saying:     ''The  statute  prescribes  the  character 
of  the  evidence  which  shall  be  produced  and  oy  whom  it  shall  be  given. 
It  is  not  sufficient  that  other  proof  equally  persuasive  and  convincing 
may  be  offered.    The  statutory  proof  will  alone  suffice*';  and  in  note  to 
42  Am.  Dec.  63,  on  this  point. 
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Appearance  by  defendant  is  when  he  answers,  demurs,,  or  files  notice 
of  appearance;  service  of  this  notice  should  antedate  or  be  contempo- 
raneous with  the  service  of  aU  other  notices  and  papers;  notices,  the 
purpose  of  which  is  ''not  to  give  notice  of  appearance  but  to  give  no- 
tice of  a  step  taken  or  about  to  be  takeUj"  are  not  included  in  the 
statutory  definition,  p.  299. 

Cited  in  Glidden  v.  Packard,  28  Cal.  65 A,  holding  that  notice  of  motion 
to  dissolve  attachment  is  not  such  an  appearance  as  authorizes  the 
clerk  to  enter  judgment  by  default;  Coombs  v.  Parish,  8  Colo.  297.  hold- 
ing that  defendant  may  enter  a  special  appearance  for  the  purpose  of 
making  a  motion  to  dismiss.  Denied  in  Curtis  v.  McCullough,  3  Nev. 
213,  holding  that  a  statute  prescribing  what  shall  constitute  an  appear- 
ance does  not  preclude  appearance  in  a  different  manner  for  other  pur- 
poses, and  saying  that  a  different  rule,  "so  manifestly  against  the  uni- 
versal practice  of  all  courts,  should  not  be  adopted,  except  upon  the 
most  unequivocal  language  of  the  statute."  Cited  in  McCoy  v.  Bell,  1 
Wash.  St.  510,  holding  that  the  personal  presence  of  defendant  is  not  an 
appearance;  "some  act  must  be  performed;  he  must  answer,  demur,  or 
give  the  plaintiff  written  notice,  or,  if  an  attorney  appears,  he  must  give 
notice  of  appearance." 

]9lotice  of  defects  in  publication  is  presumed  where  plaintiff  is  himself 
the  purchaser  at  sheriff's  sale  on  foreclosure,  p.  209. 

Affirmed  in  Plummer  v.  Whitney,  33  Minn.  428,  as  to  sale  on  exocu- 
tioB. 


27  CaL  300-322.     McMINN  ▼.  WHELAN. 

Attesting  Witness  to  Foreign  Deed  is  presumed  to  be  out  of  the 
court's  jurisdiction  'at  the  trial,  p.  810. 
Cited  in  note  to  33  Am.  Dec.  723. 

Publication  of  Summons. — ^The  statute  must  be  strictly  complied  with, 
p.  314. 

Affirmed,  as  to  publication  of  notice  of  locating  a  ditch,  in  Vizzard  v. 
Taylor,  97  Tnd.  94;  also,  as  to  publication  of  summons  and  attachment, 
in  Stewart  v.  Anderson,  70  Tex.  601 ;  Park  v.  Higbee,  6  Utah,  416,  noted 
under  Ricketson  v.  Richardson,  26  Cal.  162;  note  to  Miller  v.  White, 
76  Am.  St.  Rep.  814,  on  general  subject;  as  to  service  of  notice  of  pub- 
lication, in  Beaupre  v.  Brigham,  79  Wis.  441. 

Jurisdiction. — ^If  it  appear  by  the  record  or  otherwise  that  the  court 
never  had  jurisdiction  over  the  person  of  the  defendant,  the  judgment 
\vill  be  pronounced  a  nullity,  whether  it  comes  directly  or  collaterally 
in  question;  and  this  is  so  whether  the  court  be  of  inferior  or  superior 
jurisdiction.  It  is  a  fundamental  rule  that  no  court  can  acquire  juris- 
diction by  the  mere  assertion  of  it,  or  by  deciding  that  it  has  it,  p. 
814. 
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Affirmed  in  McMinn  v.  O'Connor,  27  Oal.  246.    Cited  in  Wallace  ▼. 
Mayor,  29  Cal.  188|  holding  with  regard  to  a  corporation  that  '*no  offi- 
cer can  acquire  power  or  jurisdiction  by  the  mere  assertion  of  it":  aIV> 
in  Forbes  v.  Hyde,  31  Cal.  348,  to  the  point  that  when  it  appears  in  the 
record  that  the  court  had  no  jurisdiction  of  the  person  of  the  defend- 
ant, the  judgment  may  be  collaterally  attacked.    Modified  in  Hahn  t. 
Kelly,  34  CaL  402,  94  Am.  Dec.  746,  saying  that  in  the  principal  ease 
*the  rule  may  be  stated  too  broadly/'  and  that  the  language  there  used 
'implies  that  a  want  of  jurisdiction  may  be  shown  aliunde,  but  no  8n<^ 
question  was  involved  in  that  case«  and  what  was  said  upon  that  sub- 
ject must  be  considered  dictum";  and  holding  "the  true  rule  to  be  that 
....    where  the  record  is  silent  as  to  what  was  done,  it  will  be 
presumed  that  what  ought  to  have  been  done  was  not  only  done  but 
rightly  done;  but  when  the  record  states  what  was  done,  it  will  not  be 
presumed  that  something  different  was  done,''  p.  407.    Cited  in  Galpin 
V.  Page,  18  Wall.  369,  where  Field,  J.,  says:  "Whenever,  therefore,  it 
appears  from  the  inspection  of  the  record  of  a  court  of  general  jurisdic- 
tiott  that  the  defendant,  against  whom  a  personal  judgment   or  d<*- 
cree  is  rendered,  was  at  the  time  of  the  alleged  service  without  the  ter 
ritorial  limits  of  the  court  and  thus  beyond  the  reach  of  its  prooeif^. 
and  that  he  never  appeared  in  the  action,  the  presumption  of  jurisdic- 
tion over  his  person  ceases,  and  the  burden  of  establishing  the  juris- 
diction is  cast  upon  the  party  who  invokes  the  benefit  or  protection  of 
the  judgment  or  decree."    Cited  in  Hall  v.  Melvin,  62  Ark.  444,  54  Am. 
St.  Rep.  302,  saying:     '*Where  a  bill  shows  no  cause  of  action  against 
the  defendant  with  reference  to  the  subject  matter  of  the  suit,    .... 
a  decree  based  upon  such  a  bill  is  a  nullity,  no  matter  how  attacked"; 
Adams  v.  Adams,  154  Mass.  297«  where  a  divorce  record  from  a  Oak'- 
fomia  court  is  held  invalid  for  lack  of  jurisdiction  therein  of  the  person 
of  defendant.    Affirmed  in  Palmer  v.  McMaster,  8  Mont.  192. 

Attachment  Lien  on  land  cannot  be  effectual  to  impeax^h  a  conveyance 
of  the  land  by  the  defendant  in  the  attachment  suit,  until  judgment  is 
rendered  therein,  p.  315. 

Cited  in  McClellan  v.  Solomon,  23  Fla.  444,  11  Am.  St.  Rep.  387,  hold- 
ing that  a  ^'judgment  lien  relates  back  to  the  date  of  the  levy,  as  against 
the  judgment  debtor  and  his  fraudulent  grantee,  or  as  against  anyone 
purchasing  the  real  estate  as  the  property  of  the  judgment  debtor 
subsequent  to  the  attachment" ;  and  that  the  "title  of  the  purchaser  at 
a  sale  under  the  judgment  dates  as  against  such  parties  from  the  date 
of  the  levy  of  the  attachment." 

Creditor's  Bill,  to  impeach  for  fraud  a  conveyance  by  the  debtor,  must 
be  brought  by  a  judgment  creditor;  as  between  the  grantor  and  grantee, 
a  conveyance  executed  to  defraud  creditors  is  valid,  p.  316. 

Cited  in  Aigeltinger  v.  Einstein,  143  Cal.  614,  but  denying  right  of  at* 
tarhing  creditor  to  set  aside  conveyance  before  judgment  and  execation; 
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Hoffman  v.  Tucker,  58  Neb.  462,  on  point  that  administrator  of  estate 
cannot  sue  to  vacate  fraudulent  conveyance  by  accident  before  creditor's 
claims  have  been  allowed;  Ohm  v.  Superior  Ck>urt,  86  CaL  548,  20  Am. 
St.  Rep.  247,  holding  that  where  a  decedent  made  a  deed  in  fraud  of 
creditors,  "any  creditor  is  entitled  to  maintain  an  action  to  set  aside 
such  a  fraudulent  conveyance,  but  he  must  be  a  creditor  whose  claim  has 
been  allowed  by  the  administrator  or  is  evidenced  by  a  judgment";  to 
same  effect  in  Field  v.  Andrada,  106  Cal.  110,  and  Murphy  v.  Clayton, 
114  Gal.  536.  Distinguished  in  Quarl  v.  Abbett,  102  Ind.  244,  52  Am. 
Rep.  670,  holding  that  the  rule  that  only  judgment  creditors  can  sue  is 
not  in  force  in  Indiana^  and  even  under  the  old  rule  there  were  excep- 
tions.   Cited  in  note  to  90  Am.  Dec.  288^  290,  on  creditor's  bills. 

Tax  Deed  of  land  to  a  grantee  in  possession  thereof  under  claim  of 
right,  does  not  pass  the  title;  when  he  paid  the  taxes  properly  levied, 
he  only  discharged  his  own  obligation  under  the  law,  p.  318. 

Affirmed,  as  to  purchase  by  an  administrator's  agent,  in  Bemal  v. 
Lynch,  36  Cal.  146.  Affirmed  in  Barrett  v.  Amerein,  36  Cal.  326;  Gar- 
wood V.  Hastings,  38  Cal.  223;  Reily  v.  Lancaster,  39  CaL  356;  Bums  v. 
Lewis,  86  Ga.  604;  Stears  v.  Hollenbeck,  38  Iowa,  551.  Cited  in  Wambole 
v.  Foote,  2  Dak.  27,  holding  that  one  owning  land  tmder  recorded  deeds 
is  bound  to  pay  the  taxes.  Distinguished  in  Seaver  v.  Cobb,  98  111. 
204,  saying:  "Here  the  appellee  was  in  possession,  but  claimed  no  title 
in  himself,  but  that  it  was  in  the  general  government Con- 
ceding the  correctness  of  the  rule  [in  the  principal  case],  it  does  not 
govern  this."  Cited  in  Hadley  v.  Musselman,  104  Ind.  461,  holding  that 
a  bailee  for  hire  may  be  purchaser,  saying:  "Where  the  person  who 
buys  is  under  a  contract  or  duty  to  pay  taxes,  he  cannot  become  a  pur- 
chaser, but  where  there  is  no  contract  and  no  duty  he  may  buy";  also 
in  Curtis  v.  Smith,  42  Iowa,  671,  saying  that  where  possession  is  held 
neither  as  tenant,  trustee,  nor  agent  of  the  owner,  it  can  be  no  impedi- 
ment to  acquisition  of  a  tax  title;  and  in  notes  on  this  point  to  75  Am. 
St.  Rep.  250,  15  Am.  Dec.  685,  686,  and  85  Am.  Dec.  100. 

Comment  by  the  Jndge,  after  a  ruling  on  evidence,  as  to  the  respecta- 
bility of  the  witness,  held  to  be  an  irregularity  that  would  warrant  re- 
versal of  the  judgment,  if  the  judgment  depended  in  any  material  de- 
gree upon  the  testimony  of  the  witness,  p.  320. 

Cited  in  Estate  of  Blake,  136  CaL  311,  as  to  comments  on  credibility 
of  expert  evidence;  Barlow  etc.  Co.  v.  Parsons,  73  Conn.  707,  reversing 
judgment  for  action  of  judge;  Penn.  Co.  v.  Hunsley,  23  Ind.  App.  50, 
holding  instruction  reflecting  on  credibility  erroneous;  State  v.  Kerns, 
47  W.  Va.  269,  ruling  similarly  as  to  instruction  as  to  defendant's  guilt; 
People  V.  Willard,  92  Cal.  490,  where  an  expression  by  the  court,  in 
ruling  on  evidence,  to  the  effect  that  a  witness  *Tiad  contradicted  her- 
self several  times,"  was  held  error;  People  v.  Van  Ewan,  111  Cal.  152, 
where  an  instruction  as  to  the  credibility  of  the  defendant  in  a  crimi- 
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nal  case  was  held  error;  Sharp  ▼.  State,  51  Ark.  166,  14  Am.  St  Rep. 
33,  holding  that  a  question  asked  of  a  witness  bj  the  oourt  was  gromid 
for  a  new  trial;  Gamer  v.  State,  28  Fla.  146,  29  Am.  St.  Rep.  247,  where 
remarks  of  the  court  in  a  ruling  on  evidence  were  held  error;  to  mme 
effect  in  State  v.  Harkin,  7  Nev.  383,  State  ▼.  Tiekel,  13  Ner.  512,  State 
v.  Lucas,  24  Oreg.  174,  and  Keill  v.  Rogers  Co.,  38  W.  Va.  232;  State  ▼. 
Pomeroy,  30  Oreg.  29,  holding  an  expression  of  opinion  as  to  moUves  of 
a  witness,  in  a  charge  to  a  jury,  to  be  error;  and  in  notes  on  this  point 
to  72  Am.  Dec.  646,  647,  and  14  Am.  St  Rep.  47. 

Statement  on  motion  for  new  trial  should  contain  only  necessary  evi* 
dence;  and  the  lower  court  should  exact  a  compliance  with  the  law  on 
the  subject,  p.  321. 

Approved  in  dissenting  opinion  in  Quivey  ▼.  Gambert,  32  CaL  316. 

General  Citations.— Kirk  ▼.  Territory,  10  Okla.  62.  Wilson  t.  Teiri- 
tory,  9  Okla.  336. 

27  Cal.  322-329;  87  Am.  Dec  76.    ME6£RLE  ▼.  ASHE. 

Selection  and  Location  by  the  state,  of  lands  granted  under  the  act 
of  Congress  of  1841,  vests  in  the  state  and  her  grantee  "a  title  superior 
to  that  asserted  by  the  holder  of  a  subsequent  patent  issued  by  the 
general  government,**  p.  328. 

Cited  in  Megerle  v.  Ashe,  33  CaL  81,  holding  that  plaintiff,  claiming 
under  a  United  States  patent,  had  failed  to  show  his  prior  right  under  s 
pre-emption  claim,  as  against  a  location  of  school  land  warrants  by^  de- 
fendant and  a  state  patent  thereon;  Bludworth  v.  Lake,  33  CaL  262,  to 
the  point  that  "when  the  selection  and  location  are  once  made,  pursu- 
ant to  the  directions,  of  lands  not  reserved,  but  subject  to  location,  the 
general  gift  of  quantity  becomes  a  particular  gift  of  the  specific  landi 
located,  vesting  in  [the  state]  a  perfect  and  absolute  title  to  the  same, 
and  that  title  passes  by  her  patent";  Smith  v.  Athem,  34  CaL  512,  to 
the  i)oint  that  public  lands  are  not  liable  to  location  on  school  land  war- 
rants until  after  they  are  surveyed  by  the  United  States;  Py)ppe  v. 
Atheam,  42  CaL  608,  holding  that  an  unsigned  indorsement  on  plat  of 
survey  in  the  register's  office  fixed  the  time  of  filing  thereof.  Distin- 
guished in  Roberts  v.  Columbet,  63  Cal.  24,  holding  that  where  defend- 
ant located  a  school  land  warrant  on  unsurveyed  lands  that  had  been 
donated  to  the  state,  the  location  was  good  as  against  a  later  patent 
issued  by  the  state  to  another  claimant  after  survey  of  the  lands.  Cited 
in  Knabe  v.  Burden,  88  Ala.  439,  holding  that  where  plaintiff  claimed  un- 
der a  United  States  certificate  of  entry,  and  defendant  claimed  under  s 
state  patent,  the  presumption  was  legitimate  that  proper  selection  of 
the  land  had  been  made  before  the  state  asserted  title  to  it  and  issued 
the  patent;  note  to  Groslouis  v.  Northcut,  3  Oreg.  399,  to  the  effect  that 


1365 


Notes  on  California  Reports. 


27  Cal.  329-337 


title  paMes  by.  virtue  of  the  statute  and  not  by  the  patent;  and  in  notei 
to  85  Am.  Dec.  94,  and  99  Am.  Dec  186. 

27  Cal.  329-337;  87  Am.  Dec.  81.    DE  UPREY  ▼.  DE  XTPREY. 

Partition. — Any  question  affecting  the  right  of  the  plaintiflf  to  a 
partition,  or  the  rights  of  each  and  all  of  the  parties  in  the  land,  may  be 
put  in  issue,  tried,  and  determined  in  such  action,  p.  335. 

Afl5rmed  in  Morenhout  v.  Higuera,  32  Cal.  294;  Bollo  v.  Navarro,  33 
Cal  465,  468;  Gates  v.  Salmon,  35  Cal.  597;  95  Am.  Dec.  150;  Sutter  v. 
San  Francisco,  36  Cal.  116;  Hancock  v.  Lopez,  53  Cal.  371;  Martin  v. 
Walker,  58  Cal.  593,  594,  saying:  "The  proceeding  in  partition  is  here 
held  to  be  one  in  which  the  rights  of  all  parties  may  be  fully  inquired 
into  and  finally  determined;  it  answers  the  double  purpose  of  dividing 
the  land  and  settling  the  title,  and  the  mere  fact  of  an  adverse  holding 
by  the  defendant  constitutes  no  objection  to  the  proceeding."  Cited  in 
Bartlett  v.  Mackey,  130  Cal.  182,  183,  holding  allegation  as  to  prejudice 
to  owners  unnecessary  in  complaint;  Adams  v.  Hopkins,  144  Cal.  29,  ap- 
plying rule  to  alleged  adverse  occupants;  Ivancovich  v.  Weilenman,  144 
Gal  763,  discussing  effect  of  judgment  as  to  liens  not  litigated;  dis- 
senting opinion  in  Heinze  v.  Butte  etc.  Min.  Co.  126  Fed.  28,  majority 
holding  where  intervener  in  partition  files  cross -bill  setting  up  equitable 
title  to  interest  claimed  by  complainant  and  prays  for  cancellation  of 
deeds  on  ground  of  fraud  and  insanity  of  grantor,  and  that  he  be  de- 
clared owner  of  such  interest,  court  need  not  stay 'partition  suit;  Emeric 
▼.  Alvarado,  64  Cal.  618,  saying  that  '"before  any  partition  is  ordered  or 
can  be  made,  the  interests  and  shares  of  the  parties  are  to  be  determined 

and  adjudged  by  the  court In  no  case  should  a  question  of 

title  be  left  to  the  referees."  CSted  in  Christy  v.  Spring  Valley,  68  Cal. 
76,  holding  that  a  defendant  in  a  suit  for  partition  "was  bound  to  dis- 
close its  adverse  claims  to  the  land,  so  that  the  court  might  ascertain 
and  determine  them";  Jameson  v.  Hay  ward,  106  Cal  687,  46  Am.  St. 
Rep.  270,  saying:  **It  was  the  evils  and  inconveniences  of  cotenancy 
which  gave  rise  to  the  writ  of  partition  in  the  English  courts,  and  it 
was  to  avoid  these  detriments  to  full  and  complete  enjoyment  of  realty 
that  statutes  have  been  created  to  enforce  partition.  This  court  has 
gone  to  great  length  in  upholding  the  right  of  a  tenant  in  common  to 
maintain  the  action  where  he  had  a  right  to  the  present  possession,  al- 
though not  in  actual  possession."  Distinguished  in  Grant  v.  Murphy, 
116  Cal  431,  432,  58  Am.  St.  Rep.  191,  holding  that  where  the  interest 
of  the  estate  of  a  decedent  in  partition  had  been  ascertained,  but  a 
contest  between  claimants  to  the  estate  was  pending  in  the  probate 
court,  it  was  proper  to  proceed  to  a  division,  leaving  the  contestants  to 
settle  their  claims  among  themselves  in  the  proper  court.  Cited  in 
Glasscock  v.  Hughes,  55  Tex.  469,  to  the  point  that  rights  of  all  parties 
are  to  be  determined  in  a  partition  suit;  to  same  effect  in  Kromer  v. 
Friday,  10  Wash.  St.  640,  and  Royston  v.  Miller,  76  Fed.  Rep.  58;  and  in 
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notes  on  partition  in  67  Am.  Dec.  707;  89  Am.  Deo.  433;  06  Am.  Dec 
152;  33  Am.  St.  Rep.  156;  37  Am.  St.  Rep.  100. 

Answer  cannot  cause  dismissal  of  suit  on  the  pleadings,  p.  334. 

Distinguished  in  Kelley  y.  Kriess,  68  Cal.  212,  holding  that  ''if  a  com- 
plainant fails  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
advantage  may  be  taken  of  the  defect  by  demurrer,  by  motion  for 
judgment  on  the  pleadings,  or  upon  a  motion  for  new  triaL** 

27  Gal.  337-339.    JBNKIJffS  y.  FRINK. 

Statement  on  Motion  for  New  Trial. — ^If  it  is  not  filed  in  time,  the 
motion  is  waived,  p.  338. 

Cited  in  Quivey  v.  Gambert,  32  Cal.  305,  holding  that  an  order  strik- 
ing out  a  statement  is  not  appealable;  also  in  dissenting  opinion  on 
page  313  of  same  case,  contra.  Affirmed  in  Campbell  v.  Jones,  41  GkL 
518.  Cited  in  Wallace  v.  Lewis,  9  Mont.  403,  holding  the  mere  filing 
does  not  constitute  a  motion,  but  "the  attention  of  the  court  must  be 
called  to  it  in  some  Way  by  some  movement  of  counsel." 

27  Cal.  340-342.    PEOPLE  v.  HODGES. 

Accessory  must  be  tried  in  the  county  where  he  committed  the  offense, 
p.  341. 

Affirmed  in  People  v.  Stakem,  40  Cal.  602.  Approved  in  dissenting 
opinion  in  Gibbs  v.  Gibbs,  26  Utah,  427,  majority  holding  where  defend- 
ant answers  district  court  of  county  in  which  plaintiff  in  divorce  suit 
on  ground  of  adultery  resides  has  jurisdiction,  though  adultery  commit- 
ted in  another  county. 

27  Cal.  346-349.     REED  ▼.  ELDRBDOS. 

Judgment  is  a  contract  for  the  payment  of  money,  p.  348. 

Affirmed  in  Bean  v.  Loryea,  81  CaL  163.  Cited  in  Dore  v.  Thorn- 
burgh,  90  Cal.  66,  25  Am.  St.  Rep.  101,  holding  that  an  English  judgment 
is  not  a  contract  barred  in  two  years  under  section  339  of  the  Code  of 
Civil  Procedure. 

Judgment  requiring  that  the  amount  thereof  be  paid  in  current  cmn 
is  erroneous,  p.  349. 

Cited  in  Howe  v.  Nickerson,  14  Allen,  405,  holding  that  a  bill  in  eqoity 
does  noc  lie  to  enforce  specific  performance  of  an  award  ordering  an 
amount  paid  in  gold  coin;  dissenting  opinion  in  Louisville  Co.  v.  State, 
8  Ind.  App.  381,  a  majority  of  the  court  holding  that  a  court  can  fur- 
nish a  remedy  for  an  existing  right;  and  in  note  to  87  Am.  Dec.  126, 
on  legal  tender. 

27  Cal.  360-367.    ELLIS  v.  POLHEMUS. 

Probate  Claims. — ^Interest  on  shall  not  exceed  ten  per  cent  when  estate 
is  insolvent,  p.  S64. 
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Distinguished  in  Visalia  etc.  Bank  v.  Curtis,  135  CaL  353,  and  held 
inapplicable  to  action  to  foreclose  decedent's  mortgage,  allowing  interest 
at  conventional  rate. 

Claim,  within  the  meaning  of  section  131  of  the  Probate  Act,  includes 
a  note  and  mortgage  securing  it,  p.  354. 

Cited  in  Pitte  v.  Shipley,  46  Cal.  160,  161,  holding  that  a  mortgage 
ia  a  claim  that  must  be  presented  against  a  probate  estate;  Verdier  t. 
Roach,  96  Gal.  472,  474,  holding  that  under  section  1493  of  the  Code  of 
GiTil  Procedure  a  contingent  claim  must  be  presented  to  an  administra- 
tor for  allowance,  although  the  contingency  does  not  happen  until  more 
than  two  years  after  the  expiration  of  time  lor  presenting  claims;  Reid 
V.  Sullivan,  20  Colo.  501,  holding  that  a  statute  barring  claims  after  one 
year  does  not  apply  to  a  claim  secured  by  trust  deed;  Toulouse  v. 
Burkett,  2  Idaho,  175,  176,  holding  that  a  vendor's  lien  is  not  a  claim; 
Bush  V.  Adams,  22  Fla.  190,  holding  that  a  mortgage  is  within  a  stat- 
ute of  nonclaim ;  dissenting  opinion  in  Corbett  v.  Rice,  2  NeT.  337,  338,  a 
majority  of  the  court  holding  that  "equity  courts  have  jurisdiction  to 
foreclose  mortgages  against  estates  of  deceased  persons";  Northwestern 
Bank  v.  State,  18  Wash.  St.  76,  holding  that  the  word  "claim"  in  a  stat- 
ute regarding  suits  against  the  state,  had  the  meaning  of  "cause  of 
action";  and  in  note  to  81  Am.  Dec.  146^  on  claims. 

27  CaL  358-360.     VANCE  Y.  OLINGER. 

Pending  Suit  in  Ejectment,  between  the  same  parties  for  the  same 
land,  is  not  groimd  for  dismissal  of  a  second  suit,  unless  the  latter 
Is  for  the  same  injury  on  the  same  issues,  p.  359. 

Cited  in  McCormick  ▼.  Gross^  135  CaL  305,  and  Beardsley  v.  Morrison, 
18  UUh,  483,  72  Am.  St.  Rep.  798,  holding  plea  insufficient  as  stated; 
Marshall  t.  Shafter,  32  CaL  195,  holding  that  "there  is  but  one  title 
between  the  parties  to  the  action  to  recover  the  possession  of  the  premi- 
ses, though  there  may  be  many  evidences  of  title.  It  is  impossible  that 
two  persons  claiming  adversely  to  each  other  can  at  the  same  time  hold 
such  right  or  title  in  the  premises  as  will  entitle  each  as  against  the 

other  to  the  possession The  court  determines  which  of  the 

two  holds  it."  Affirmed  in  Laroo  v.  Clements,  36  CaL  134;  Martin  ▼. 
Splivalo,  69  CaL  616.  Cited  in  Leonard  v.  Flynn,  89  CaL  641,  23  Am.  St. 
Rep.  503,  to  the  point  that  "a  plaintiff  may  have  two  suits  against  the 
lame  defendant  for  the  recovery  of  the  possession  of  the  same  land 
pending  at  the  same  time,  if  the  second  is  brought  on  a  title  acquired 
after  the  commencement  of  the  first";  Arnold  v.  Woodward,  14  Colo. 
167,  saying:  "The  judgment  in  the  former  suit  would  not  estop  prose- 
cution of  the  present  suit,  so  that  suit  cannot  abate  this";  and  in  note 
on  this  point  in  85  Am.  Dec.  211. 

27  CaL  360  369.    AMERICAN  CO.  v.  BRADFORD. 
Special  Verdict  may  be  rendered  by  the  jury,  in  their  discretion,  in 
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a  suit  for  the  recovery  of  money  only  on  specific  real  property.  In 
other  cases  the  oonrt  may  direct  a  special  Terdict,  and  it  is  the  oonrf  s 
province  to  determine  as  to  what  particular  facts  the  jury  shall  find 
specially,  and  neither  party  has  the  right  to  dictate  the  terms  of  any  par- 
ticular question  to  the  jury,  and  for  refusing  to  comply  with  such  a  re- 
quest no  error  can  properly  be  assigned,  p.  365. 

Affirmed,  as  to  discretion  of  court,  in  Smith  v.  Occidental  Oo.,  99  GaL 
472;  also,  as  to  discretion  of  jury,  in  Thompson  v.  Gregor,  11  Colo. 
634.  Cited  in  Pressor  v.  Montana  Central  Co.,  17  Mont.  386,  saying: 
''In  the  case  at  bar  no  findings  were  requested  by  the  appellant.  He 
did  not  ask  that  the  court  submit  special  findings  upon  any  branch  of 
the  case.  Not  having  made  this  request,  he  cannot  complain  of  the 
action  of  the  court.  It  certainly  would  have  thrown  the  jury  into 
inextricable  confusion  to  instruct  them,  as  appellant  requested,  that  they 
might  find  special  findings  or  a  special  verdict,  when  not  the  slightest 
intimation  was  given  to  them  upon  what  questions  of  fact  they 
should  find."  Cited  in  Bank  v.  Marshall,  8  Sawy.  39,  11  Fed.  Rep.  28,  to 
the  point  that  ''submission  of  particular  questions  of  fact  to  the  jury 
is  a  matter  wholly  within  the  discretion  of  the  court";  and  Mang<im 
V.  Bullion  Co.,  15  Utah,  651,  holding  it  was  not  error  to  refuse  to 
submit  to  the  jury  defendants'  request  for  special  findings  in  a  suit 
for  damages  for  negligence. 

Easement  in  Water  is  created  by  an  exclusive  and  interrupted  en- 
joyment of  water,  in  any  particular  way,  for  a  period  corresponding 
to  the  time  limited  by  statute  within  which  an  action  must  be  com- 
menced  for  the  recovery  of  the  property  or  of  the  assumed  right  held 
and  enjoyed  adversely.  The  right  must  have  been  asserted  under  a 
claim  of  title,  with  the  knowledge  and  acquiescence  of  the  owner  of 
the  land,  and  uninterrupted.  The  burden  proving  this  is  on  the  party 
claiming  the  easement,  pp.  366,  367. 

Cited  in  Bree  v.  Wheeler,  129  Cal.  147,  Strong  v.  Baldwin,  137  CaL 
438,  and  Smith  v.  Water  Co.,  16  Utah,  203,  holding  evidence  insufficient 
to  sustain  finding  of  adverse  user  of  water;  Franz  v.  Mendonca,  131 
Cal.  208,  on  point  that  permissive  use  is  not  adverse;  Montecito  Valley 
Co.  V.  Santa  Barbara,  144  Cal.  597,  holding  prescriptive  right  properly 
pleaded;  Oregon  Constr.  Co.  v.  Allen  Ditch  Co.,  41  Or.  216,  as  against 
riparian  owners  one  who  diverts  water  may  require  title  by  pre- 
scription in  same  time  necessary  to  acquire  title  by  adverse  posses- 
sion; Lux  V.  Haggin,  69  Cal.  358,  holding  (on  page  365)  that  "both  the 
right  to  appropriate  water  on  the  public  lands  and  that  of  the  occu- 
pant of  portions  of  such  lands  are  derived  from  the  implied  consent  of 
the  owner,  and  as  between  the  appropriator  of  land  or  water  the  first 
possessor  has  the  better  right.  The  two  rights  stand  upon  an  equal 
footing,  and  when  they  conflict  they  must  be  decided  by  the  fact  of 
priority.    Since  the  United  States,  the  owner  of  the  land  and  water, 
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is  presumed  to  have  permitted  the  appropriation  of  both  the  one  and 
the  other,  as  between  themselves  the  prior  possessor  must  prevaiL" 
Cited  in  Stanford  v.  Felt,  71  Gal.  250,  to  the  point  that  "the  diversion 
by  lapse  of  time  may  grow  into  a  right;"  also  in  Alta  Co.  v.  Hancock, 
85  CaL  226,  20  Am.  St.  Rep.  221,  holding  that  the  use  must  be  "ad- 
verse** and  "uninterrupted"  on  which  to  base  a  claim  by  prescription, 
and  saying  (on  page  230):  "So  far  the  right  of  a  riparian  proprietor 
to  the  use  of  water  for  purposes  of  irrigation  at  all  has  been  assumed 
rather  than  determined,  and  has  been  properly  regarded  as  among  the 
last,  though  perhaps  not  the  least  important,  of  his  riparian  rights; 
one  that  must  be  always  held  in  subordination  to  the  rights  of  all  other 
riparian  proprietors  to  the  use  of  water  for  the  supply  of  the  natural 
wants  of  man  and  beast."  Affirmed,  as  to  burden  of  proof  of  ad- 
verse possession  of  land  being  on  the  party  relying  on  it,  in  DeFrieze 
V.  Quint,  94  CaL  663,  28  Am.  St.  Rep.  157;  and  to  same  effect,  as  regards 
appropriation  of  water,  in  Ball  v.  Kehl,  95  Cal.  613;  also  in  Faulkner 
V.  Rondoni,  104  CaL  146,  holding  that  after  adverse  and  iminterrupted 
user  of  water  for  five  years  "the  law  will  presume  a  grant  of  the  right." 
Cited  in  New  Mercer  Co.  v.  Armstrong,  21  Colo.  365,  saying  as  regards 
abandonment:  "Nonuse  alone  is  not  sufficient  evidence;  the  intent  to 
abndon  must  also  be  present.  .  .  .  Y.  never  made  use  of  any 
portion  of  either  of  his  ditches  for  more  than  nine  yea.s,  and  of  no 
part  of  this  water  in  excess  of  three  and  five  tenths  cubic  feet  per  sec- 
ond of  time  during  a  period  of  from  eighteen  to  twenty -one  years, 
and  this  was  an  unreasonable  time  for  an  owner  of  a  water  right 
not  to  make  any  use  thereof,  to  entitle  him  afterward  to  reclaim  it  as 
against  intervening  rights."  Cited  in  Carmody  v.  Mulrooney,  87  Wis. 
554,  which  was  a  case  of  right  of  way,  to  the  point  that  while 
burden  of  proof  is  on  one  claiming  the  right  by  prescription,  an  un- 
interrupted user  for  twenty  years  is  presumed  to  have  been  under  claim 
of  right;  also  in  Union  Co.  v.  Dangberg,  81  Fed.  Rep.  91,  holding  that 
"a  mere  scrambling  possession  of  the  water,  or  the  obtaining  of  it 
by  force  or  fraud,  gives  no  prescriptive  right,  nor  can  this  right  be 
acquired  if,  during  the  time  in  which  such  right  is  claimed  to  have  ac- 
crued, tKere  has  been  an  abundant  supply  of  water  in  the  stream  or 
river  for  all  other  claimants ;"  and  in  note  on  this  point  in  85  Am.  Dec 
15L 

Easement  as  a  Defense  must  be  specially  pleaded,  p.  867. 

Cited  in  Lux  v.  Haggin,  69  Cal.  267,  to  the  point  that  "a  party  claim- 
ing the  right  to  use  water  by  adverse  possession  for  the  statutory  time 
must  set  np  the  same  as  a  defense  in  his  answer^ ;  McKeoin  v.  Northern 
Pacific  Co.,  45  Fed.  Rep.  465,  holding  that  an  easement  must  be  set  up 
as  new  matter  in  defense;  and  in  note  to  69  Am.  Dec.  706,  on  this 
point. 

N.  B.>-In  Courtwright  v.  Bear  River  Co.,  30  Cal.  585,  the  principal 
case  is  cited  as  an  example  of  a  suit  to  abate  a  muisanoe  being  brought 
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in  a  district  instead  of  a  county  court;  and  it  is  also  cited,  eTidjently 
by  mistake,  in  Knight  ▼.  Fisher,  16  Colo.  180,  to  the  point  that  an  error 
of  a  two  cents  in  a  verdict  was  immaterial. 

27  Cal.  372-376.    ELGIN  ▼.  HILL. 

Deposition  held  sufficiently  show  the  date  when  it  was  taken,  bat  the 
date  is  of  no  consequence,  p.  374. 
Affirmed  in  Birmingham  Co.  y.  Alexander,  93  Ala.  136. 

Oyerdne  Note. — ^Indorsee  takes  it  subjeot  to  aU  Aymt-i"g  defenses,  jf, 
876. 
Affirmed  in  James  v.  Taeger,  80  Cal.  187. 

27  Cal.  376-376.    McEVOY  ▼.  IGO. 

Forcible  Entry  and  Detainer  must  be  alleged  in  a  complaint  for  it| 
p.  376. 
Affirmed  in  Morse  v.  Boyde,  11  Mont.  249. 

27  Cal.  376-394.    CROWTHER  ▼.  ROWLANDSON. 
Mental  Incapacity  of  grantor  is  ground  for  canceling  a  deed,  p.  382. 
Cited  in  note  to  1  Am.  St.  Rep.  88. 

Motion  for  New  Trial  cannot  be  made  until  a  case  has  been  '^ed"; 
and  a  reference  having  been  ordered,  the  trial  of  ease  was  not  oompleU 
until  the  final  report  of  the  referee  was  filed,  p.  386. 

Affirmed  in  Harris  v.  San  Francisco  Sugar  Co.,  41  Cal.  406,  Hinds  v. 
Gage,  66  Cal.  488,  and  Duff  v.  Duff,  71  Cal.  619.  ated  in  Bixby  v.  Bent, 
59  Cal.  532,  holding  that  an  appeal  from  a  decree  in  partition,  pending 
proceedings  for  its  modification,  was  premature.  Criticised  as  a  dictum 
in  Arnold  v.  Sinclair,  11  Mont.  567,  28  Am.  St.  Rep.  493,  holding  that  nhe 
fact  of  a  residence  being  had  after  judgment  does  not  in  itself  determinf 
that  the  judgment  is  not  final."  Cited  in  Rhodes  v.  Williams,  12  Nev.  26, 
holding  an  appeal  premature,  because  the  decree  appealed  from  had 
ordered  an  accounting  and  sale. 

Statement,  on  motion  for  new  trial,  must  specify  alleged  errors  of 
fact,  p.  385. 
Affirmed  in  Graham  v.  Stewart,  68  Cal.  376. 

27  Cal.  394-404.    PEOPLE  ▼.  SHOTWELL. 

Where  Court  Direets  Sheriff  to  Discharge  Jury  if  they  do  not  agree  hj 
certain  hour,  discharge  by  sheriff  at  hour  named  is  not  once  in  jeopardy, 
p.  398. 

Approved  in  State  v.  Costello,  29  Wash.  370,  plea  of  onoe  in  jeopardj 
cannot  be  based  on  discharge  of  jury  where  they  had  been  out  ninetees 
hours  and  reported  that  they  could  not  agree. 
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Indictment  can  charge  but  one  ofTense;  but  objection  on  this  ground 
must  be  raised  by  demurrer,  not  by  motion  in  arrest  of  judgment,  p.  401. 

Cited  in  People  v.  Frank,  28  Cal.  513,  holding  that  an  indictment  for 
forgery  may  charge  all  the  acts  enumerated  in  the  statute  in  the  same 
count  or  in  different  counts;  People  v.  Garnett,  29  Cal.  626,  to  the  point 
that  objection  must  be  taken  by  demurrer;  People  v.  De  La  Guerra,  31 
Cal.  461,  holding  that  only  one  offense  was  charged;  People  v.  Jim  Ti,  32 
Cal.  62,  to  the  point  that  objection  to  description  of  money  stolen  must 
be  taken  by  demurrer.  Affirmed  in  People  v.  Burgess,  35  Cal.  118. 
Cited  in  People  v.  Mitchell,  92  Cal.  691,  holding  that  while  it  was  proper 
to  combine  in  the  same  information  charges  of  forging  and  of  uttering, 
yet  the  intent  to  defraud  not  being  specifically  alleged,  a  new  trial  must 
be  granted,  and  a  new  information  tiled;  People  v.  Smith,  103  Cal.  565 
holding  that  where  one  count  is  bad  and  another  good,  but  the  low- 
er court  holds  both  good  and  there  it  a  verdict  of  guilty  on 
both,  it  is  error;  dissenting  opinion  in  People  v.  Thompson,  111  CaL 
254,  a  majority  of  the  court  holding  that  where  several  acts  were 
charged  in  one  count,  the  offense  was  establiahed  by  proof  of  any  one 
of  them;  and  in  People  v.  Gusti,  113  Cal.  179,  holding  that  a  number  of 
acts  charged  in  one  count  were  really  but  one  offense.  Cited  in  dissent- 
ing opinion  in  Territory  v.  Duffield,  1  Ariz.  70,  a  majority  of  the  court 
holding  an  indictment  bad  for  charging  two  offenses;  People  v.  Staple- 
ton,  2  Idaho,  52,  to  the  point  that  objection  to  sufficiency  of  indictment 
must  be  raised  by  demurrer;  People  v.  O'Callahan,  2  Idaho,  146,  holding 
that  conviction  may  be  for  a  lower  degree  of  the  offense  charged,  but 
not  for  a  higher;  People  v.  Morris,  80  Mich.  636,  holding  that  on  a  plea 
of  guilty  to  two  counts,  charging  different  degrees,  it  was  proper  to 
punish  for  the  highest,  and  to  same  effect,  as  to  a  verdict  of  guilty,  in 
State  V.  Core,  70  Mo.  496;  Territory  v.  Poulier,  8  Mont.  160,  holding  that 
two  counts  for  forgery  of  a  note  charged  different  offenses,  because  it 
was  not  averred  that  the  notes  were  the  same;  Thompson  v.  People,  4 
Neb.  626,  holding  that  it  was  too  late  on  appeal  to  raise  the  objection 
that  an  indictment  charged  several  offenses;  State  v.  Malim,  14  Nev. 
290,  holding  that  two  counts  charged  but  one  offense;  and  in  note  on  this 
point  in  68  Am.  Dec  247-260. 

27  CaL  404-408.    PEOPLE  v.  ANTONIO. 

Indians. — The  act  of  1850,  regarding  punishment  of  Indians,  applies 
only  where  they  are  living  in  separate  communities,  and  not  to  an 
Indian  living  among  white  men,  p.  405. 

Cited  in  State  v.  Williams,  13  Wash.  St.  339,  holding  that  an  infor- 
mation against  an  Indian  need  not  aver  that  he  is  not  a  member  of  a 
tribe  and  that  the  offense  was  not  committed  on  the  reservation;  State 
V.  Doxtater,  27  Wis.  294,  holding  that  the  criminal  laws  of  the  state  ap- 
ply to  Indians  on  reservations    within    the    state;    United    States   t. 
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Sacoodacot,  1  Dill.  277,  1  Abb.  U.  S.  383,  where  a  federal  ooort  turned 
over  an  Indian,  charged  witli  murder,  to  a  state  court,  the  offense  haying 
been  oommitted  off  the  reservation  and  within  the  state  of  Nebraska. 

Larceny. — ^Possession  of  property  recently  stolen  is  a  circumstance  to 
be  considered  in  determining  guilt,  and  "with  proof  of  other  dream- 
stances  indicative  of  guilt  would  make  a  prima  facie  case,"  p.  407. 

Affirmed  in  People  v.  Kelly,  28  Cal.  427;  State  ▼.  Cassady,  12  Ksa. 
560;  Foster  v.  State,  52  Miss.  699.  Distinguished  in  Thompson  ▼. 
People,  4  Neb.  529,  saying:  "The  better  rule  seems  to  be  that  if  posses- 
sion be  recent,  it  makes  out  a  prima  fade  case  to  be  left  to  the  jury." 
Cited  in  note  on  this  point  in  70  Am.  Dec.  447. 

27  CaL  408-413.    BUSNETT  v.  PACHECO. 

Statement,  on  motion  for  new  trial,  must  specify  alleged  erron,  pi 
410. 

Affirmed  in  Beans  t.  Kmanuelli,  36  OaL  ISO,  and  Graham  v.  Steiiraii» 
68  CaL  376.    Cited  in  note  to  86  Am.  Deo.  73. 

27  Gal.  413-415.    ECKSTEIN  ▼.  CALDERWOOD. 

Motion  for  New  Trial,  if  not  prosecuted  with  due  diligence,  should  bs 
dismissed,  p.  415. 

Cited  in  Storke  v.  Storke,  132  Cal.  352,  and  Galbraith  v.  Lowe,  142 
CaL  206,  dismissing  motion  for  delay;  dissenting  opinion  in  Quivey  ▼. 
Qambert,  32  CaL  327,  as  an  example  of  appeal  from  an  order  of  dis- 
missaL 

27  Cal.  415-418.    PARTRIDGE  v.  SAN  FRANCISCO. 

Statement  on  motion  for  new  trial  must  specify  alleged  errors,  p.  417. 

Affirmed  in  Graham  v.  Stewart,  66  OaL  376;  Tkorp  v.  Freed,  1  Jlont 
663;  GiU  v.  Hecht,  13  Utah,  8. 

27  CaL  418-426.    ELIAS  T.  VSRJ^UOa 

Parol  Partition. — "Agreements  in  relation  to  land,  resHng  in  parol, 
ought  to  be  very  satisfactorily  proved,"  p.  425. 

Cited  in  Lanterman.v.  Williams,  55  CaL  66,  holding  a  parol  pardtioa 
invalid;  and  in  note  on  this  point  in  92  Am.  Dec  122. 

Homestead  ''cannot  be  carved  out  of  land  held  in  joint  tenancy  or  by 
tenancy  in  common,"  p.  425. 

Af&rmed  in  Seaton  v.  Son,  32  Cal.  483;  Cameto  v.  Dupuy,  47  CaL  80; 
First  Nat.  Bank  v.  De  La  Guerra,  61  Cal.  Ill ;  Carroll  v.  ElUs,  63  Cal.  442; 
also  in  Fitzgerald  v.  Fernandez,  71  Cal.  507,  holding  that  under  the  act 
of  1868,  allowing  a  homestead  on  land.^held  in  cotenancy,  if  in  esclusire 
occupation  of  claimant,  the  facts  did  not  show  a  valid  homestead;  and  hi 


1373 


Notes  on  California  ReporU. 


27  Cal.  425  438 


Rosenthal  ▼.  Merced  Bank,  110  Cal.  202;  also  in  dissenting  opinion  in 
McGuire  ▼.  Van  Pelt,  66  Ala.  367,  a  majority  of  the  court  disapproving 
the  principal  case.  Cited  in  Newton  v.  Summey,  69  Ga.  400,  holding  that 
a  partnership  had  no  right  to  an  injunction  against  the  allowance  of  a 
homestead  to  the  wife  of  one  of  the  partners,  for  if  her  claim  was 
subordinate  to  partnership  claims  the  allowance  of  a  homestead  would 
not  protect  it;  also  in  Lindley  v.  Davis,  6  Mont.  466,  holding  that  a 
homestead  cannot  be  carved  out  of  partnership  property  by  a  partner; 
but  in  a  rehearing  of  the  same  case  in  7  Mont.  214,  the  former  decision 
was  reversed,  and  the  court  held  that  a  cotenant  was  entitled  to  a 
homestead  exemption,  there  being  no  reason  why  homestead  laws  should 
be  strictly  construed.  Cited  in  re  Parks,  9  Bank.  Reg.  273,  holding  it 
unnecessary  to  decide  the  question ;  and  in  In  re  Blodgett,  10  Bank.  Reg. 
147|  holding  there  is  no  separate  exemption  to  individual  members  of  a 
firm  out  of  partnership  property. 

Affirmed  in  West  v.  Ward,  26  Wis.  681.  Cited  in  note  on  homestead 
in  63  Am.  Dec  122,  123. 

Foredosuie  Decree  should  save  the  rights  of  any  defendants  who  claim 
adversely  to  the  title  mortgaged,  p.  426. 

Affirmed  in  Odell  v.  Wilson,  63  Cal.  160.  Cited  in  note  to  79  Am.  Dec. 
102. 


27  OO.  426-432;  87  Am.  Dec.  87.    AGNEW  v.  STBAMES. 

Carrier  of  AwimjiiM — ^Where  the  cause  of  damage  is  unconnected  with 
the  conduct  or  propensities  of  the  animal,  "the  carrier  is  subjected  to 
the  ordinary  responsibilities  connected  with  his  vocation,"  p.  429. 

Cited  in  notes  to  92  Am.  Dee.  66;  97  Am.  Dec.  408;  411;  2  Am.  St.  Rep. 
600;  37  Am.  St.  Rep.  639;  Heller  v.  Chicago  etc.  Co.,  63  Am.  St.  Rep.  66a 

27  0^  433-438;  87  Am.  Dee.  90.    BUCKOUT  v.  SWIFT. 

Issnes  of  Facts  raised  by  the  answer  are  presumed  to  have  been  found 
for  defendant,  when  the  judgment  is  for  him  without  findings,  p.  436. 

Affirmed  in  Lount  v.  Lount,  1  Ariz.  426.  Cited  in  note  to  92  Am.  Dee. 
648. 

Mortgage. — Severance  of  a  house  from  mortgaged  premises  by  a  flood 
changes  it  from  real  to  personal  property;  it  is  withdrawn  from  the 
operation  of  the  mortgage  lien,  and  the  mortgagor  has  the  right  to  sell 
it,  p.  437. 

Cited  in  Hill  v.  Gwin,  61  Cal.  60,  holding  that  severance  of  machinery 
from  a  mortgaged  mill,  by  consent  of  the  mortgagee,  frees  it  from  the 
lien;  to  same  effect  in  Lavenson  v.  Standard  Co.,  80  Cal.  247,  13  Am.  St. 
Rep.  149;  also  in  Moisant  v.  McPhee,  92  Cal.  79,  as  to  taking  bark  from 
trees  on  mortgaged  land.  Cited  in  Robbins  v.  Sackett,  23  Kan.  304,  hold- 
ing that  a  mortgagee  cannot  claim  to  own  a  house  on  the   mortgaged 
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land;  Tomlinson  t.  Thompson,  27  Kan.  73,  holding  that  where  a 
mortgagor  moved  a  house  from  the  land  and  sold  it  after  beginning  of 
foreclosure  proceedings,  an  action  did  not  lie  by  the  mortgagor  against 
the  buyer;  Harris  v.  Bannon,  78  Ky.  ^71,  holding  that  a  mortgage 
lien  cannot  be  enforced  against  buildings  removed  to  other  than  the 
mortgaged  land;  Vemer  v.  Bets,  46  N.  J.  Eq.  267,  19  Am.  St.  Hep.  391, 
holding  that  where  a  mortgagor  removed  a  building  to  another  lot  and 
sold  it  and  the  lot,  the  building  oould  not  be  ordered  back  in  foreclosure 
proceedings,  but  the  remedy  was  at  law  for  its  removal;  Willis  v.  Mooret 
59  Tex.  639,  46  Am.  Rep.  291,  holding  that  the  buyer  of  land  at  a  fore- 
closure sale  is  not  entitled  to  the  crops  thereon  as  against  a  buyer  of 
them  from  the  mortgagor,  the  crops  being  no  part  of  the  realty;  to  same 
effect  in  White  ▼.  Pulley,  27  Fed.  Rep.  441;  The  Canada,  7  Sawy.  182,  7 
Fed.  Rep.  260,  holding  that  where  a  mortgaged  ship  was  reooppered,  the 
old*  copper  belonged  to  the  mortgagor;  and  in  notes  to  92  Am.  Dee.  245, 
95  Am.  Dec.  798,  and  28  Am.  St.  Rep.  325.  Disapproved  in  Patton  v. 
Moore,  16  W.  Va.  440,  37  Am.  Rep.  792,  holding  that  an  engine  and  ma- 
chinery, fixtures  in  a  mill,  did  not  lose  this  character  by  being  washed 
out  by  a  flood,  and  they  were  not  subject  to  levy  as  chattels. 

Injunction  Against  Waste  of  mortgaged  premises  will  not  be  granted 
unless  the  waste  renders  the  security  inadequate,  p,  487. 

Afl^xmed  in  Perrine  v.  Marsden,  34  GaL  18;  Miller  v.  Waddingham,  91 
OaL  381;  also  in  8toweIl  v.  Waddingham,  100  Cal.  9,  holding  that  in- 
junction could  not  be  granted  after  removal  of  buildings  from  mortgaged 
land,  even  though  the  removal  rendered  the  security  hiadeqiiate.  CSted 
in  Williams  v.  Chicago  etc.  Co.,  188  HI.  32,  but  holding  oomplmint  suf* 
fioient  to  warrant  injunction  against  removal  of  fixtures;  Beaver  lAunber 
Co.  V.  Eccles,  43  Or.  402,  upholding  injunetioa  suit  by  mortgagee  of  tim- 
ber lands  and  timber  to  restrain  operation  of  sawmill  by  mortgagor; 
Moriarty  v.  Ashworth,  43  Minn.  2,  19  Am.  St.  Rep.  204,  refusing  to  en- 
join quarrying  of  granite  6n  mortgaged  premises,  because  it  did  not 
render  the  seeurity  inadequate.  Disapproved  in  Dakota  Co.  v.  Parmalee, 
5  S,  Dak.  346,  847,  holding  that  neither  severance  of  a  building  by  the 
mortgagor  nor  ite  being  annexed  te  other  land  destroyed  the  right  of 
the  mortgagee  to  enforce  his  claim  against  it  after  exhausting  the  land. 
Cited  in  Morgan  v.  Gilbert,  2  Fed.  Rep.  838,  holding  that  where  the 
mortgagor  is  insolvent  the  mortgagee  may  bring  trespass  for  his  cutting 
timber  on  the  land,  impairing  the  security;  and  in  note  in  43  Am,  St. 
Rep.  433,  on  this  point. 

27  Oal.  489-461.    KOSRIS  ▼.  HBNBLBnT. 

Rule  in  Shelley's  Case.— Devise  te  one  for  life,  then  to  his  heirs  and 
assigns,  vests  a  fee  simple  in  the  devisee,  p.  442. 

Cited  in  Barnett  v.  Bamett,  104  Cal.  299,  holding  that  the  rule  in 
Shelley's  case  is  abrogated  by  section  779  of  the  Civil  Code.    Affirmed  in 
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Mulvane  t.  Rude,  146  Ind.  482;  Rbna  y.  Meier,  47  Iowa,. 610;  29  Am.  Bep. 
495;  Pierce  v.  Pierce^  14  R.  I.  516.,  ated  In  Jones  v.  Port  Huron  Co., 
171  HI.  507,  to  the  point  that  a  restriction  of  an  estate  in  fee  by  will, 
though  for  a  limited  time,  is  void,  as  depriving  the  first  taker  of  his  in- 
herent power  of  alienation;  and  note  to  57  Am.  Dec.  489,  490. 

27  CaL  461-465.    McLAUGHLIN  v.  PIATTI. 

Sale  of  chattels,  mingled  with  others,  by  number,  weight  or  measure, 
is  incomplete  until  the  property  is  separated  and  identified,  p.  463. 

Cited  in  Bhickwood  v.  Cutting  Co.,  76  CaL  217,  218,  9  Am.  St.  Rep.  203, 
204,  holding  that  on  an  agreement  for  sale  of  suooesMve  yearly  crops  of 
apricots,  to  be  not  less  than  seventy-five  and  not  more  than  two  hundred 
Unog  per  annum,  the  title  did  not  pass  till  the  fruit  was  weighed;  Carpen- 
ter V.  Glass,  67  Ark.  139,  denying  right  of  plaintiff  to  maintain  replevin 
under  facts  stated;  Commercial  Bank  v.  Gillette,  90  Ind.  269,  46  Am.  Rep. 
223,  holding  a  sale  of  five  hundred  and  ten  wheels  out  of  a  lot  of  eleven 
hundred  void,  because  they  were  not  segregated;  to  same  effect,  as  to 
sale  of  wood  in  a  factory,  in  New  England  Co.  v.  Standard  Co.,  165 
Mass.  330;  52  Am.  St.  Rep.  518;  and  in  note  to  70  Am.  Dec  797. 

Specific  Enforcement  of  contract  for  sale  of  chattels  is  decreed  in 
equity  only  where  there  can  be  no  adequate  compensation  in  damages  at 
law,  p.  463. 

Affirmed  in  Senter  t.  Payis,  38  Cal.  454.    Cited  in  note  to  26  Am.  Deo. 

665. 

Claim  and  Delivery. — This  action  under  the  code  "is  at  least  com- . 
mensurate  with  the  action  of  detinue  at  common  law,"  p.  465. 

Cited  m  Eyerettt  v.  Buchanan,  2  Dak.  252,  holding  that  it  is  not  abso- 
lutely necessary  to  aver  in  a  complaint  the  particular  facts  of  an  un- 
lawful detention,  but  it  is  better  pleading  to  do  it;  Adams  v.  Wood,  51 
Mich.  415,  holding  that  a  buyer  is  entitled  to  a  reasonable  time  to  pay 
for  goods,  if  no  time  is  fixed,  and  the  seller  cannot  replevy  them  before 
the  time  has  elapsed;  and  in  note  to  9  Am.  Dec.  107. 

27  CaL  465-469.    SOLANO  CO.  v.  NEVILLE. 

Coimty  may  sue  to  recover  money  from  a  tax  collector  that  the  law 
requires  him  to  pay  into  the  general  fund,  p.  469. 

Cited  in  Commissioners  v.  Lineberger,  3  Mont.  239,  holding  that  county 
conumssioners  are  proper  plaintiffs  in  a  suit  on  the  county  treasurer's 
bond. 

Tax  CoUectoi's  compensation  is  fixed  by  the  legislature,  and  any  ex- 
cess over  this  amoimt  he  must  pay  into  the  treasury,  p.  469. 

Affirmed,  as  to  auditor's  pay,  in  Patton  v.  Placer  Co.,  30  CaL  176,  mod 
as  to  tax  collector  In  Ream  v.  Sinkiyou  Co.,  36  Cal.  622. 
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27  OaL  470-475;    PEOPLB  ▼.  BANVASD. 

Motion  for  Nonsuit  should  particularize  the  supposed  defects  in  the 
plaintiff's  case,  p.  474. 

Affirmed  in  Coffey  v.  Greenfield,  62  Cal.  609;  Loring  v.  Stuart,  79  Cal. 
201;  also  in  Daley  v.  Russ,  86   Cal.    117,    saying   that,    "ordinarily,  s 

ground  which  is  not  stated  cannot   be   considered But  the 

reason  of  the  rule  is  to  afford  an  opportunity  to  correct  such  defects  as 
admit  of  correction.  .  .  .  .  Where  the  defects  cannot  be  corrected, 
the  error  of  not  specifying  the  grounds  of  the  motion  Is  immateriar; 
and  in  Quimby  v.  Boyd,  8  Colo.  107;  Wright  v.  Fire  Ins.  Co.,  12  Mont. 
477;  and  Mattoon  t.  Fremont  Co.,  6  S.  Dak.  198.  ated  in  note  to  52 
Am.  Dee.  312,  on  nonsnit. 

Term  of  Office  of  an  incumbent  of  a  public  office  may  be  shortened  by 
the  legislature,  p.  476. 

Cited  in  Spring  Valley  y.  San  Frandsoo,  61  CaL  7,  to  the  point  that, 
unless  otherwise  provided  by  law,  "the  legislature  may  change  such 
term  or  compensation  even  while  the  officer  is  in  office";  and  in  Ford  v. 
State  Harbor  Commrs.,  81  Cal.  26,  holding  that  the  commissioners  had 
power  to  abolish  the  office  of  wharfinger.  Affirmed  in  State  ▼.  Kalb,  50 
Wis.  183,  and  Douglas  Co.  v.  Timrae,  32  Neb.  275. 

Appeal  from  Judgment. — ^The  testimony  can  only  be  reyiewed  on 
motion  for  new  trial,  p.  476. 

Affirmed  in  Federico  v.  Hanoock,  1  Ariz.  512.  Cited,  without  apparent 
relevancy,  in  Keeran  v.  Griffith,  34  Cal.  685,  to  the  point  that  a  patent 
was  admissible  in  evidence,  no  objection  being  made  to  the  abeenoe  of 
preliminary  proof. 

General  CiUtion.— Lewis  v.  Silver  King  Mln.  Go.  22  Utah,  6S,  54. 

27  CaL  475-483.    HILL  v.  SMITH. 

Water  for  Mining. — Owner  of  a  water  ditch  is  entitled  to  protection 
from  injury  thereto  by  mining 'debris.  Rules  of  the  common  law  as  to 
water  rights  have  not  been  materially  modified  in  this  state;  the  reasons 
remain  undisturbed,  the  oonditiona  to  which  we  are  called  upon  to  ap- 
ply them  are  changed,  p.  482. 

Cited  in  Courtwright  v.  Bear  River  Co.,  30  Cal.  585,  as  an  example  of  a 
district  court  taking  jurisdiction  of  a  suit  to  abate  a  nuisance;  Junkans 
v.  Bergin,  67  Cal.  269,  holding  that  a  later  appropriator  of  water  had  no 
right  by  his  mining  operations  to  fill  up  the  ditch  of  a  prior  appropriator;  * 
Lux  V.  Haggin,  69  Cal.  359,  holding  that  on  the  public  lands  ''as  between 
the  appropriator  of  land  or  water  the  first  poaseasor  has  the  better  right. 
The  two  rights  stand  upon  an  equal  footing,  and  when  they  eonflict  they 
must  be  decided  by  the  fact  of  priority";  Atchison  v.  Peterson,  20  Wall. 
615,  where  Field,  J.,  says-:  ''What  diminution  of  quantity  or  deteriora- 
tion in  quality  will  constitute  an  invasion  of  the  rights  of  the  first  ap- 
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propriator  will  depend  upon  the  special  circumstances  of  each  case,  con- 
sidered with  reference  to  the  uses  to  which  the  water  is  applied";  and 
in  same  case,  1  Mont.  567,  holding  a  prior  appropriator  of  water  not  en- 
titled to  an  injunction  against  miners  fifteen  miles  up  the  stream,  who 
did  no  material  harm  to  the  stream,  as  ''an  injunction  would  cause 
infinitely  more  damage  than  it  would  remedy";  Fitzpatrick  v.  Mont- 
gomery, 20  Mont.  188,  63  Am.  St.  Rep.  625,  awarding  damages  for  injury 
to  realty  by  deposit  of  tailings  in  stream;  Alder  Gulch  Co.  y.  Hayes,  6 
Mont.  38,  holding  that  when  water  from  a  ditch  has  been  used  on  a 
daim,  it  must  be  turned  back  for  use  by  lower  proprietors;  in  the  great 
''Debris  Case"  of  Woodruff  v.  North  Bloomfield  Co.,  9  Sawy.  535,  18  Fed. 
Rep.  802,  granting  a  perpetual  injunction  against  the  discharge  of  mining 
debris  into  a  stream;  Hewitt  v.  Story,  04  Fed.  Rep.  515,  519,  holding 
that  water  rights  had  been  lost  by  abandonment;  Union  Mill  Co.  y. 
Dangberg,  81  Fed.  Rep.  95,  where  the  court  regulated  the  relatiye  rights 
of  quartz  mills  and  farmers  as  to  water  from  a  stream;  Benton  y 
Johnoox,  17  Wash.  St.  284,  61  Am.  St.  Rep.  918,  holding  that  the  doctrine 
of  prior  appropriation  does  not  interfere  with  the  common-law  rule  as 
to  riparian  owners;  Trambley  y.  Luterman,  6  N.  Mex.  26,  27,  holding  an 
easement  established  by  adyerse  user  of  water,  and  later  locator  of  land 
takes  Bubjeet  to  the  easement;  and  in  note  on  this  point  in  43  Am.  Dec. 
279,  281,  282. 


27  OO.  483-489.    PAGE  ▼.  HOBBS. 

Pxe-emptio&< — ^In  order  to  connect  themselyes  with  the  United  States 
under  the  pre-emption  laws  it  was  necessary  for  the  defendants  [in  eject- 
ment] to  show  that  they  were  persons  entitled  under  this  act  to  the 
benefit  of  its  provisions,  p.  486. 

Affirmed  in  Carder  v.  Baxter,  28  Cal.  101;  Megerle  y.  Ashe,  33  Oal.  90; 
Qninn  y.  Kenyon,  88  CaL  501;  Burrell  y.  Haw,  40  Cal.  377;  ScMeifery  ▼. 
Tapia,  68  OaL  186,  188.  Distinguished  in  Conkling  y.  Pacific  Improye- 
ment  Co.»  87  Oal.  298,  holding  that  in  a  bill  for  injunction  against  the 
diTeiiing  of  water,  it  was  sufficient  for  plaintilT  to  allege  possession  of 
the  land  and  payment  therefor,  and  it  was  unnecessary  to  ayer  that  the 
lands  were  subject  to  pre-emption,  because  plaintiff  made  no  claim  of- 
title  in  himself  and  did  not  question  that  of  defendant.  Cited  in 
Shiyeley  y.  Pennoyer,  27  Oreg.  37,  holding  that  a  pre-emption  claimant 
must  show  his  qualifications  before  he  can  purchase  from  the  state;  and 
in  note  to  87  Am.  Dec  133. 

Svscol  Sancho  lands  were  withdrawn  from  pre-emption  by  the  act  of 
congress  of  1841,  except  as  to  prior  purchasers  from  Vallejo  who  had 
taken  possession,  p.  487. 

Affirmed  in  Page  y.  Fowler,  28  Cal.  609,  saying:  "And  there  can  be 
no  doubt  that  congress  had  the  power  to  thus  withdraw  the  lands  from 
pre-emption  and  the  sale  under  the  general  laws,  at  any  time  prior  to 
Notes  Cal.  Rep.— 87 
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the  acqiiifiition  by  a  settler  of  a  right  in  the  lands  that  he  could  main- 
tain against  the  United  States,  so  as  to  seciire  ultimately  the  legal 
title**;  also  in  People  ▼.  Shearer,  30  Cal.  660;  and  in  Hutton  v.  Frisbiei 
37  Cal.  490,  491,  saying:  ''The  right  of  pre-emption  is  a  mere  privilege, 
.  .  .  .  not  a  right  of  property  as  against  the  government^  and  it 
can  be  withdrawn  at  any  time  before  it  has  been  perfected  into  an  obli- 
gation which  can  be  enforced  against  the  government  itself,  and  that 
is  before  a  sale  and  paymrent";  and  in  dissenting  opinion  in  same  case, 
pages  502,  503;  also  in  Durfee  v.  Plaisted,  3d  CaL  83,  saying:  "The 
patent  is  the  record  of  the  ^verwnent  that  the  land  was  subject  to 
entry  by  the  patentees  under  the  act  of  Congress,  and  was  entered  by 
them  in  conformity  to  law;  and  is  conclusive  evidence  of  the  regularity, 
as  well  as  the  validity,  of  the  action  of  the  officers  in  passing  upon  and 
finally  confirming  their  daim  as  purehaserB  from  Vallejo  or  his  assigns.* 

Declarations  of  Intention  to  pre-empt  lands  that  are  not  snbjeet  to 
pre-emption  are  inadmissible  in  evidence,  p.  487. 

Distinguished  in  Tyler  v.  Green,  28  Cal.  408,  87  Am.  Dec.  131,  where 
plaintiff  claimed  imder  a  pre-emption  right  to  lands  that  were  svbjeet 
to  pre-emption,  and  it  was  held  he  could  prove  by  witnesses  the  facts 
necessary  to  establish  his  pre-emption  right.     . 

Recovery  of  Crops  in  Ejectment.— Point  referred  to  but  not  decided, 
p.  489. 

Cited  in  Rathbone  v.  Boyd,  30  KaiL.  490,  holding  that  a  later  settler 
in  good  faith  is  entitled  to  his  crops,  as  against  an  earlier  claimant  who 
finally  obtained  the  land. 

27  Cal.  489-491.    PEOPLE  v.  AH  VtBB. 

Accessary. — One  may  have  been  in  the  house  with  a  thief,  seeing  Mm 
steal,  and  have  made  no  attempt  to  interfere,  and  still  be  entir^y  in- 
nocent, p.  491. 

Cited  in  Walrath  v.  State^  8  Neb.  88,'  to  the  point  that  mere  personal 
presence  when  an  offense  is  committed  ia  not  enough  to  make  one  a 
principal;  and  in  note  to  13  Am.  Bep.  177,  on  aiding  and  abetting. 

27  Cal.  491-495.    HEGELER  v.  HENCKELL.     . 
'  Waiver  of  Uoiion  for  new  trial  results  from  failure  to  file  the  state- 
'tnent  within  the  statutory  time,  p.  494. 

Affirmed  in  Campbell  v.  Jones,  41  Cal.  518,  and  Elder  v.  Frevert,  18 
Kev.  282. 

AmendBuent  Ktmc  pro  Tunc  of  clerk's  minutes,  by  inserting  an  oral 
order  alleged  to  have  been  made,  cannot  be  allowed  after  expiration  of 
the  term,  p.  495. 

Cited  in  Estate  of  8chroeder,  46  Cal.  316,  holding  that  clerical  erron 
iSk  a  judgment  may  be  amended  "by  the  record"  after  the  close  of  th« 
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tenn;  to  same  effect  in  Bost\fick  v.  McEvoy,  62  Cal.  502,  and  People  v. 
Greene,  74  CiU.  404;  5  Am.  St.  Rep«  452;  Kaufman  y.  Shain,  HI  Gal.  20, 
52  Am.  St.  Rep.  141,  holding  that  a  court  may  correct  an  entry  in  its 
minutes,  to  make  it  correspond  with  the  fact,  upon  whatever  evidence 
tlie  court  deems  satisfactory,  at  any  time  after  the  entry,  and  the  error 
need  not  appear  of  record;  and  Scamman  v.  Bonslett,  118  Cat.  97,  hold- 
ing that  where  the  error  in  a  judgment  is  not  of  record,  motion  to 
amend  must  be  made  within  the  time  prescribed  by  section  473,  Code 
Ohri)  Procedure.  Cited  in  Tynan  ▼*  Weinhacd,  163  111.  606^  607,  holding 
that  a  judgment  can  be  entered  nimc  pro  tunc  on  record  evidenoe  only, 
and  not  by  parol;  Clark  v.  Strouse,  11  Nev.  79,  holding  that  a  record 
cannot  be  amended  unless  there  is  something  to  amend  by;  Benedict  v. 
State,  44  Ohio  St.  685,  where  a  journal  entry  in  a  criminal  case  was 
allowed  to  be  amended  at  a  subsequent  term ;  and  in  notes  on  this  point 
fat  18  Am.  Deo.  358,  14  Aih.  Dec  518,  and  4  Aai.  Sk  B«p.  832»  834. 

27  CaL  495-497.    WALLACE  ▼.  ELDREDGE. 

Judgment  by  Default,  entered  by  the  clerk,  held  erroneous  as  to  a 
provision  for  payment  in  current  coin,  and  that  psrt  thereof  oidcred 
strScken  out,  p.  407. 

CMed  in  Harding  y.  Cowing,  2S  GaL  214,  holding  that  a  judgment  by 
default  was  the  judgment  of  the  court,  not  of  the  clerk  who  entered 
it;  also  in  Glidden  v.  Packard,  28  Cal.  652,  holding  that  a  notice  of 
motion  to  dissolve  attachment  "was  not  such  an  appeiaraaoe  in  the  case 
as  would  authorise  the  clerk  to  enter  judgment  by  default";  Bond  v. 
Pacheco,  30  CaL  535,  holding  that  where  the  clerk  entered  judgment  by 
default  for  too  large  an  amount,  owing  to  an  error  in  calculation  of 
interest,  it  was  "an  error  committed  in  the  performance  of  an  act  with- 
in his  jurisdiction  to  perform,  which  could  be  corrected  on  motion  made 
in  time,  or  on  appeal,  but  whidi  would  not  vitiate  the  judgment  if  not 
corrected";  Providence  Co.  v.  Prader,  32  CaL  636,  91  Am.  Dec.  600,  hold- 
ing that  in  each  ease  it  must  appear  that  what  the  clerk  did  was  within 
the  authority  conferred  on  him  by  the  statute;  Sacramento  v.  Central 
Pacific  Co.,  61  CaL  255,  holding  that  on  an  offer  by  defendant  to  allow 
judgment  to  be  entered  for  a  certain  sum,  for  state  and  county  taxes, 
the  derk  had  no  right  to  enter  judgment  in  a  gross  sum,  not  specifying 
the  separate  taxes  of  state  and  county,  but  less  than  the  total  amount 
daimed  in  the  complaint.  Cited  in  Files  v.  Robinson,  30  Ark.  494,  hold- 
ing that  a  judgment  by  default  entered  by  the  clerk  in  vacation  did  not 
comity  with  the  statute;  Hazard  v.  Cole,  1  Idaho,  287,  holding  that  a 
judgment  for  gold  coin  was  not  void  but  irregular;  Graydon  v.  Thomas, 
3  Oreg.  252,  holding  that  the  clerk's  duties  in  entering  judgment  by  de- 
fault are  ministerial,  not  judiciaL 

27  CaL  498-500.    WALLACE  v.  ELDREDGE. 
Judgment  is  a  oontract,  p.  499. 


27  OaL  600-615  Notes  on  GaUfornla  Reports.  IW 

Approved  in  Weaver  v.  San  Frandsoo,  146  OaL  782,  Judgment  entered 
against  city  payable  only  out  of  funds  of  particular  year  panasnt 
to  direction  of  supreme  court  on  appeal,  is  res  adjudieate,  and  euuioi 
be  modified. 

Suits  on  Judgements  are  actions  upon  oontraets,  p.  4M. 

Affirmed  in  Bean  v.  Loryea,  81  CaL  163;  Dore  v.  Thombur^  90  OaL 
66;  26  Am.  St.  Rep.  101. 

Consolidation  of  Suits,  brought  upon  distinet  causes  of 
fused,  p.  600. 
Cited  in  note  to  68  Am.  Dee.  611. 
Judgment  for  Coin  held  proper,  p.  400. 
ated  in  note  to  87  Am.  Dec  126. 

Reversal  of  Judgment  will  not  be  ordered  "by  reason  of  any  i 
of  fact  that  was  not  shown  or  offered  in  the  court  below,"  p.  600. 
Affirmed  in  Howard  v.  Quinn,  2  Mont.  340. 

27  00.600-602.    PBOPLB  ▼.  BROWN. 
Verdict  ought  not  to  be  disturbed  if  the  evidence  is  oonilietiofr  p.  60L 
Affirmed  in  Territory  v.  Stone,  2  Dak.  171,  and  State  v.  Van  WinUsb 

6  Nev.  362. 

27  Cal.  602-606.    OWEN  v.  D0X7. 

Forcible  Bntry  and  Unlawful  Detainer  must  be  proved  by  piaintii; 
in  the  statutory  action,  p.  606. 

Affirmed  in  Wintcrfleld  v.  Stauss,  24  Wis.  408;  Torey  v.  Berke,  11  a 
Dale  160,  holding  judgment  for  plaintiff  unwarranted  by  facts  stated. 

27  (M.  607-616;  87  Am.  Dec  06.    PBOPLB  v.  KIIIO. 

Indictment  for  murder  need  not  state  the  means  of  death  or  natnie 
and  locality  of  wound  and  ought  not  to  state  the  degree  of  the  crima 
Our  criminal  code  was  designed  to  work  the  same  change  in  pleadiqg 
and  practice  in  criminal  actions  wliidi  is  wrought  by  the  Civil  Code  hi 
civil  actions  pp.  510-612. 

ated  in  People  v.  Ah  Woo,  28  Cal.  208,  holding  that  an  indictment  lor 
forgery  need  not  contain  a  copy  in  Chinese  of  the  instrument  forged; 
People  V.  Shaber,  32  Cal.  38,  holding  an  indictment  for  burglary  suf- 
ficient; People  V.  Cronin,  34  Cal.  200,  208,  210,  holding  that  an  fudietmest 
need  not  aver  the  mode  or  means  of  death;  People  v.  Kichol,  34  Od. 
217,  to  the  point  that  the  degree  of  crime  should  not  be  averred;  People 
V.  Vkkf  37  OaL  280,  to  the  point  that  the  common  law  tests  for  indieC* 
ments  are  superseded;  to  same  effect  in  People  v.  Kelly,  69  OaL  377;  Fto- 
ple  T.  Hong  Ah  Duck,  61  CaL  380,  and  People  v.  Hyndman,  90  Cal.  3,  hold- 
ing that  an  information  need  not  specify  the  means  of  death;  People  r. 
Schmidt,  68  Cal.  28,  holding  that  malice  aforethou^t  should  be  avvned; 
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People  T.  Bozelle,  78  Cal.  89,  holding  that  an  information  stating  facts 
sufficient  to  constitute  defendant  an  accessory  at  common  law,  charges 
nim  as  a  principal  under  the  code;  People  v.  Russell,  81  Cal.  618,  to  the 
point  that  the  degree  of  crime  need  not  be  specified;  and  in  Ex  parte 
Mansfield,  106  Cal.  408,  holding  that  criminal  complaints  for  misde- 
meanon,  in  justices  or  police  courts,  need  not  conclude  with  the  phrase, 
''contrary  to  the  form  of  the  statute/'  etc;  State  v.  St.  Clair,  6  Idaho, 
112,  where  information  for  murder  described  deceased  as  John  Doe,  whose 
true  name  was  unknown,  and  on  trial  it  was  proved  that  name  was  John 
L.  Decker,  there  was  no  material  variance.  Cited  in  the  following  cases, 
holding  that  indictments  sufficiently  charged  murder:  People  v.  Walters, 
1  Idaho,  274;  People  v.  Bemis,  51  Mich.  424;  State  v.  Millain,  3  Nev.  465; 
State  V.  Thompson,  12  Nev.  148;  State  v.  Moore,  104  N.  C.  751;  Wilker- 
son  V.  State,  2  Tex.  App.  266;  Brannigan  v.  People,  3  Utah,  494;  State 
y.  Day,  4  Wash.  St.  108;  United  States  v.  Clark,  46  Fed.  Rep.  638;  to 
same  effect,  as  to  robbery,  in  State  v.  Lawler,  130  Mo.  376,  52  Am.  St. 
Rep.  581;  a3  to  unlawful  cohabitation  in  United  States  v.  Cannon,  4 
Utah,  127,  134;  and  Webb  v.  York,  79  Fed.  Rep.  621,  refusing  to  release 
on  habeas  corpus  a  prisoner  arrested  in  Colorado  on  a  request  for  extra- 
dition from  California,  because  the  affidavit  to  the  charge  described  an 
offense  punishable  under  California  law,  though  not  under  the  statutes 
of  Colorado;  and  in  notes  on  indictments  in  3  Am.  St.  Rep.  281  and  43 
Am.  8t.  Rep.  192. 

Bias  of  Juror,  to  disqualify  him,  must  be  a  fixed  and  settled  con- 
viction of  the  guilt  or  innocence  of  the  defendant,  p.  512. 

Affirmed  in  State  v.  Williams,  49  La.  Ann.  1151.  Cited  in  State  v. 
Walton,  74  Mo.  282,  holding  that  a  juror  is  not  incompetent  if  his 
opinion  "will  readily  yield  to  the  evidence,"  and  if  he  will  "determine 
the  issue  upon  the  evidence";  State  v.  Williams,  49  La.  Ann.  1151,  hold- 
ing juror  not  disqualified  under  facts  stated;  Territory  v.  Bryson,  9 
Mont.  38,  holding  a  juror  competent  whose  opinion  was  formed  from 
reading  the  newspapers;  and  in  notes  on  this  point  in  36  Am.  Dec.  523, 
S29. 

Instruction  to  Jury,  that  there  is  no  evidence  reducing  a  charge  of 
inurder  to  manslaughter,  does  not  violate  the  constitutional  provision 
that  the  jury  are  sole  judges  of  the  weight  of  evi^nce,  p.  514. 

Cited  in  People  v.  Byrnes,  30  Cal.  207,  to  the  point  that  "instruc- 
tions are  always  to  be  given  with  reference  to  the  facts  proved  before 
the  jury^;  also  in  Levitzky  v.  Canning,  33  Cal.  305,  holding  in  a  civil  case 
that  "it  was  error  to  charge  the  jury  that  the  plaintiff  was  entitled  to 
recover**;  People  v.  Taylor,  36  Cal.  266,  holding  that  where  the  prose- 
cution claimed  the  offense  was  murder,  and  the  defense  that  it  was  man- 
slaughter, the  court  properly  charged  as  to  both ;  and  in  People  v.  Best, 
39  Cal.  691,  holding  that  "no  instruction  should  ever  be  given  unless 
there  is  some  evidence  before  the  jury  to  which  it  is  applicable   upov 
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some  rational  theory  of  the  case,  logically  deducible  from  waA  eridBnee." 
Affirmed  in  Smith  v.  People,  1  Ck>lo.  144,  and  State  v.  Garrand,  5  Oteg. 
220.  Cited  in  Territory  ▼.  Gay,  2  Dak.  143,  holding  tlukt  t^e  court 
properly  charged  that  the  verdict  must  be  mnrder  or  manalaughier.  Dm- 
tinguished  in  Wood  v.  State,  31  Fla.  ^234,  holding,  under  a  different  lav, 
that  a  charge  that  the  jury  oould  not  convict  of  certain  degrees  9i 
murder  and  manslaughter  was  error.  Cited  in  United  States  v.  Camp, 
2  Idaho,  218,  holding  that  the  diiarge  should  be  a  few  plain  propositions 
of  law  applicable  to  the  facts;  State  v.  McGinnis,  5  Nctf.  339,  holding  a 
charge  as  to  facts,  in  a  case  of  assault  with  a  weapon,  to  be  error; 
Territory  v.  Romera,  2  N.  Hex.  477,  holding  an  instruction  correct,  that 
there  was  no  evidence  of  any  offense  less  than  murder  in  the  :firBt  de- 
gree; Territory  v.  Baker,  4  N.  Mex.  131,  holding  an  instruction  as  to  beat 
of  passion  correct ;  People  v.  Lee,  2  Utah,  454,  holding  that  the  court  in 
its  charge  may  review  the  facts;  United  States  v.  Gannon,  4  Utah,  139, 
to  the  point  that  immaterial  instructions  need  not  to  be  given;  aod  ia 
notes  on  this  point  in  92  Am.  Dec.  53;  7  Am.  St.  Bep.  400;  31  ^n.  St 
Rep.  894;  37  Am.  St.  Rep.  94;  44  Am.  St.  Rep.  74. 

In  the  absence  of  any  statement  or  bill  of  exceptions  embodying  the 
evidence,  or  declaring  its  purport  or  tendency,  so  far  as  may  he  aeoe*- 
sary  to  point  the  exception,  we  must  presume  in  favor  of  the  aotioB  of 
the  court  below,  upon  the  principle  that  the  party  who  alleges  error 
must  show  it.  But  where  such  action  of  the  lower  court  is  manifestly 
eriK»neous  under  any  and  every  conceivable  state  of  facts,  this  court  will 
review  it,  notwiUistanding  the  evidence  may  not  have  been  brought  up,  p. 
514. 

Cited  in  People  v.  Torres,  38  Cal.  143,  holding  that  instructions  were 
not  "erroneous  under  every  conceivable  state  of  facts."  Affirmed  in 
People  V.  Dick,  32  Cal.  215;  34  Cal.  665;  People  v.  Brotherton,  47  CW. 
404;  People  v.  Smith,  57  Cal.  131;  People  v.  Gilbert,  60  Oal.  Ill,  112; 
State  V.  Mason,  24  Mont.  342,  noted  under  People  v.  lievison,  16  GU.  98; 
notes  on  this  point  in  76  Am.  Dec.  507;  95  Am.  Dec  696;  99  Am.  Dec. 
133,  134. 

Drunkenness  of  defendant  may  be  considered  by  the  jury  on  the  ques- 
tion of  premeditation,  to  determine  the  degree  of  the  offense,  p.  514. 

Cited  in  People  v.  fLill,  123  Cal.  49,  noted  under  People  v.  Belencia,  21 
Cal.  544;  People  v.  Harris,  29  Cal.  683,  to  the  point  that  drunkenuess 
will  not  excuse  crime.  Affirmed  in  People  v.  WilliamB,  4Q  CaL  352; 
People  V.  Blake,  65  Cal.  278;  People  t.  Vinoent,  95  Cal.  428.  Gted > 
note  on  this  point  in  95  Am.  Dec.  776. 

Instructions,  already  given  in  substance,  may  be  refused,  but  *%  &• 
better  to  give  the  instructions  asked  than  to  refuse,  for  by  sudi  refusal 
a  pretext  is  afforded  for  an  appeal  which  otherwise,  perhaps,  would  not 
be  taken,"  p.  515. 

Affirmed  in  People  v.  Strong,  30  Cal.  155;  People  v.  Laehanaii,  32  CaL 
436.    Cited  in  note  to  99  Am.  Dec.  127. 
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27  GaL  616^622.    GROGAH  v.  KNIGHT. 

Public  Lands. — A  certificate  of  purchase  of  school  lands  from  the 
state  land  office,  before  the  lands  have  been  surveyed  by  the  United 
States,  is  not  evidence  of  title;  the  survey  mast  precede  the  seledtion,  pw 
519. 

Affirmed  in  Middleton  v.  Low,  30  Cal.  604;  Smith  v.  Athem,  84  Oal. 
512.  Cited  in  Toland  v.  Mandell,  38  Cal.  31,  33,  43,  holding  that  since 
the  act  of  Congress  of  July,  1866,  locatorB  on  unsurveyed  lands  have  the 
rights  of  pre-emptioners,  on  compliance  by  them  with  the  statute,  until 
their  claims  are  determined  by  the  proper  authority.  Affirmed  in 
Hastings  v.  Devlin,  40  Cal.  363,  370;  Hastings  v.  Jackson,  46  Cal.  243; 
Chant  V.  Reynolds.  49  Cal.  217.  Distinguished  in  Roberts  v.  Colmnfoet, 
63  Cal.  24,  holding  that  the  locator  of  a  school  land  warrant,  prior  to 
the  passage  of  the  act  of  1866,  may  plead  his  right  df  possession  under  a 
general  denial  in  ejectment.  Affirmed  in  Bullock  v.  Rouse,  81  Cal.  694; 
Layton  v.  Parrell,  11  Nev.  4(6;  and  United  States  v.  Curtner,  14  Sawy. 
646;  38  Fed.  Rep.  9.   Cited  in  note  on  this  point  in  B5  Am.  Dec.  93. 


27  Cal.  524-565.    CARPENTIER  v.  WEBSTER. 

Tenants  in  Common  respectively  have  the  right  to  enter  upon  and 
occupy  the  whole  and  every  part  of  the  common  land,  p.  545. 

Affirmed  in  Tevis  v.  Hicks,  38  Cal.  239.  Cited  in  Mullins  v.  Butte  etc. 
Co.,  25  Mont.  536,  noted  under  Gunter  v.  Laflfan,  7  Cal.  589;  Paul  v. 
Cragnaz,  26  Nev.  315,  discussing  rights  of  ousted  cotenant;  Spanish  Fork 
City  V.  Hopper,  7  Utah,  238,  noted  under  Waring  v.  Crow,  11  Cal.  367; 
Rodgers  v.  Pitt,  129  Fed.  937,  a  number  of  owners  in  common  of  flume 
and  irrigating  ditch  who  divide  waters  flowing  in  ditch  among  them 
are  tenants  in  eonunon  of  waier  rights,  and  one  alone  may  sue  to  enjoin 
diversion  by  subsequent  appropriator  of  any  portion  of  water;  Lytle 
Creek  Co.  v.  Perdew,  66  Cal.  452,  saying  that  tenants  in  comm<m  of  water 
"hold  by  unity  of  possession,  though  their  titles  be  distinct.  If  this 
unity  is  destroyed,  the  tenancy  no  longer  exists."  Cited  in  Mora  v. 
Murphy,  83  Cal.  16,  holding  that  one  tenant  in  common  was  entitled 
to  his  share  of  the  land.  Aflirmed  in  May  v.  Sturdivant,  76  Iowa,  119; 
9  Am.  St.  Rep.  465;  and  in  Miller  v.  Blackett,  47  Fed.  Rep.  549. 

Ouster  may  consist  in  actual  exclusios  of  one  tenant  in  common  by 
his  cotenant,  &om  part  of  the  common  land,  or  refusal  of  the  latter 
to  let  the  former  into  possession,  though  admitting  his  title,  pp.  548-565. 

ated  in  Carpentier  v.  Mendenhall,  28  Cal.  485,  487,  87  Am.  Dec.  135, 
187,  holding  that  an  iiU«eo;t  to  oust  ''must  be  established  as  a  fact  by 
the  finding  of  the  jury.'"  Affirmed  in  Carpentier  v.  Gardiner,  29  Cal. 
162,  163;  also  in  Carpentier  v.  Mitchell,  29  Cal.  333,  holding  that  one 
ousted  by  his  cotenant  may  recover  damages.  Cited  in  Packard  v. 
Johnson,  67  Cal.  183,  holding  a  finding  as  to  ouster  insufficient,  and  also 
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that  plaintiff  was  ousted  from  the  time  when  he  beeame  aware  that  his 
cotenant  claimed  the  whole  land,  ''or  (at  the  very  least)  from  the  time 
when,  as  a  prudent  man  reasonably  attentive  to  his  own  interests,  he 
ought  to  have  known*  that  his  ootenant  assented  an  ezduaiTe  right  to 
the  land  of  which  both  had  had  the  common  possession";  Bell  y.  Hud- 
son, 73  Cal.  290,  2  Am.  St.  Rep.  795,  holding  that  ouster  was  not 
properly  averred  in  a  complaint;  Stevenson  v.  Anderson,  87  Ala.  232, 
holding  that  there  may  be  ouster  and  adverse  possession  of  part  of  the 
common. premises,  without  affecting  the  status  of  the  ootenants  as  to 
the  remainder. 

27  QO.  572-587.    PEOPLE  ▼.  POOL. 

Where  several  join  in  robbery  and  resisting  arrest,  whatever  is  tsld 
or  done  by  one  of  them,  in  furtherance  of  the  common  design,  is  the 
act  of  all,  p.  676. 

Affirmed  in  Stephens  v.  State,  42  Ohio  St.  163.  Approved  in  State  t. 
King,  24  Utah,  492,  where  two  defendants  and  another  were  associated 
to  rob  a  person  and  such  person  was  killed,  killing,  by  whichever  of  tihree 
it  wss  done,  was  act  of  all;  People  v.  Woods,  147  Oal.  271,  272,  admitting 
evidence  of  conspiracy  for  burglary  and  irrelevant  incidents  connected 
with  burglarious  trip  in  prosecution  for  murder. 

OfGLcer  Making  Arrest  of  a  party  committing  an  offense,  or  upon  fresh 
pursuit  afterward,  need  not  disclose  his  official  character  or  the  cause 
of  the  arrest,  p.  576. 

Cited  in  State  v.  Green,  06  Mo.  649,  and  In  re  Acker,  66  Fed.  Rep. 
296,  holding  that  an  officer  gave  sufficient  notice  before  attempting  tB 
arrest;  and  in  note  to  61  Am.  Dec.  159. 

Arrest  Without  Warrant  may  be  made  by  an  officer  wbo  has  rea- 
sonable cause  to  believe  that  the  party  anested  has  oommiited  a  fel- 
ony, p.  578. 

Affirmed  in  Croom  v.  State,  85  Ga.  723;  21  Am.  St.  Rep.  183.  Cited 
in  State  v.  Morgan,  22  Utah,  168,  170,  171,  172,  sustaining  right  of 
sheriff's  posse  to  make  arrest;  citing  main  case  also  on  question  of 
distinction  between  murder  and  manslaughter;  State  v.  Taylor,  70 
Vt.  12,  67  Am.  St.  Rep.  666  holding  certain  evidence  admissible  ss  to 
intent  of  persons  assaulting  one  attempting  to  arrest  them. 

<^illfiil,  Deliberate,  and  premeditated"  being  the  phrase  used  fai 
the  statute  defining  murder,  it  is  not  error  to  substitute  ''or"  for 
*'and"  in  charging  the  jury  on  this  point,  p.  586. 

Cited  in  Lovett  v.  State,  30  Fla.  164,  holding  an  instruetion  as  to 
premeditation  correct;  and  in  State  v.  I^pee,  16  Nev.  414,  holding  tlist 
premeditated  and  deliberate  are  synonymous. 

Killing  an  Officer,  trying  to  make  and  arrest,  is  murder,  p.  687. 


1386 


VofM  on  OaJifoniU  Reports. 


27  CkL  588-608 


Affirmed  in  State  ▼.  Spaulding,  34  Minn.  366;   White  t.  SUte,  70 
MiBB.  258;  State  ▼.  Gay,  18  Mont.  70. 
General  CiUtion.— Miller  t.  State,  130  Ala.  16. 


27  Cal  588-696.    DORS  ▼.  SELLERS. 

Mechanic't  Lien,  of  employees  of  the  contractor,  arises  under  and 
flows  from  the  original  contract,  p.  504. 

Affirmed  in  Davis  v.  Livingston,  20  Oal.  200,  adding:  "And  it  follows, 
that  no  agreement  subsequently  made  between  the  principal  parties, 
unless  seasonably  disclosed  to  the  workn^en  and  materialmen,  can  be 
set  up  to  their  disadvantage";  to  same  ejQTect  in  Shaver  v.  Murdock, 
36  Cal.  208;  Aste  v.  Wilson,  14  Colo.  App.  328,  noted  under  Bowen  v. 
Aubrey,  22  CaL  566;  Whittier  v.  Blakely,  13  Oreg.  550,  holding  that 
the  lien  attaches  on  delivery  of  the  material  and  service  of  notice  of 


Mechanic's  Lien  does  not  exist  in  favor  of  a  contractor's  material- 
man or  laborer,  against  the  owner  of  the  property,  if  they  did  not  give 
the  statutory  notice  of  their  claim  until  after  payment  was  made  to 
the  contractor  according  to  the  contract,  p.  505. 

Affirmed  in  Blythe  v.  Poultney,  31  Cal.  238;  Dingley  t.  Greene,  64 
CaL  335;  Wiggins  v.  Bridge,  70  Oal.  430.  Cited  m  Frost  t.  Falgetter, 
62  Neb.  604,  on  point  that  contractor  may  waive  lien,  and  holding  sub- 
contractor affected  thereby.  Distinguished  in  Kellogg  v.  Howes,  81  CaL 
175,  holding  that  under  sections  1183  and  1184  of  the  Code  of  Civil  Pro- 
cedure, as  amended,  if  the  owner  fails  to  reoord  the  contract,  it  is  void, 
and  subcontractors,  laborers,  and  materialmen  may  enforce  their  lien, 
without  notice  to  the  owner  and  without  regard  to  his  payments  to 
the  contractor. 

27  (M.  606  608.    VANDEWATER  r.  McRAS. 

Indorser  of  note  secured  by  mortgage  may  be  sued  personally,  after 
foreclosure  of  the  mortgage,  for  any  deficiency,  p.  603. 

Affirmed  in  Allin  v.  Williams,  07  Cal.  407;  Savings  Bank  v.  Central 
etc  Co.,  122  Cal.  35,  discussing  right  to  sue  jimior  mortgagor  person- 
ally after  loss  of  security  under  senior  mortgage;  County  Bank  v. 
Greenberg,  127  Cal.  130,  holding  suit  on  note  given  as  collateral  secur- 
ity for  overdraft  not  barred  by  prior  suit  on  mortgage  to  secure  such 
over  draft;  Mallory  v.  Kessler,  18  Utah,  15,  72  Am.  St.  Rep.  766,  sus- 
taining action  for  deficiency  on  note  after  application  of  proceeds 
of  sale  under  power  in  trust  deed;  Blumberg  v.  Birch,  00  Cal. 
417,  37  Am.  St.  Rep.  60,  holding  that  where  the  mortgage  was  fore- 
closed upon  publication  of  summons  to  the  mortgagor,  a  deficiency 
judgment  against  him  could  not  be  included  in  the  foreclosure  proceed- 
ings, but  must  be  by  separate  action.    Affirmed  in  Merced  Bank  t. 


27  GaL  603  016  Notcp  on  Qilifoniia  RopoiU.  IM 

Oasaoeia,  103  Oal.  643.  Cited  in  Carver  v.  Steele,  110  CaL  110,  58  Am. 
St.  Rep.  158,  holding  that  an  indorser  of  a  note  aeeured  by  mortwe 
was  not  discharged  by  faUiira  of  the  nortga^ee  to  foredoee  when  the 
premises  were  sold  on  foreclosure  of  a  prior  mortgage;  and  in  First  N&t 
Bank  v.  Williams,  2  Idaho,  620,  holding  that  where  a  note  is  secux^^l 
by  mortgage,  a  suit  cannot  be  brought  on  the  note  alone,  unless  the 
mortgage  is  valueless. 

27  Col.  603-007.    CUNHIMGHAH  ▼.  HAWEIN& 

Parol  Evidence  is  admissible  to  show  that  a  deed  absolute  on  Hs  foes 
was  intended  to  be  a  mortgage.  There  is  but  one  form  of  action  in 
this  state,  and  the  same  rules  of  evidence  must  be  applied  alike  to  aO 
cases,  p.  606. 

AjSirmed  in  Hopper  v.  Jones,  29  Cal.  19.  Cited,  as  an  iUustratioii, 
Peck  v.  Vandenberg,  30  Cal.  28,  to  the  point  that  parol  evidence  is  ad- 
missible to  show  that  a  deed  is  a  gift.  Cited  in  Byrne  t.  Hudson,  ]f7 
Cal.  256,  on  point  that  no  title  passes  under  sueh  deed;  Sears  v.  Dixon, 
33  Cal.  332,  holding  that  the  object  of  admlttii^  parol  eridence  is  ^ 
show  the  real  nature  of  the  transaction,  without  regaird  to  tlie  mode 
or  form  in  which  the  instruments  in  writing  were  executed."  Affirmed 
in  Gay  v.  Hamilton,  33  Cal.  690;  also  in  Jackson  v.  Lodge,  36  CaL  48, 
49,  a  majority  of  the  covrt  holding  that  the  rule  applies  at  law  as  well 
as  in  equity,  and  the  dissenting  opinion  disapproving  of  the  principal 
case,  on  page  63.  Affirmed  in  Baynor  T.  Lyons,  37  Cal.  454;  Taylor  v. 
McLain,  64  CaL  514;  Turner  ▼.  McDonald,  76  Cal.  180;  9  Am.  St.  Bep. 
191 ;  and  in  Brandt  v.  Thompson,  01  Cal.  461,  holding  that  the  rule  of 
the  principal  case  and  Jackson  T.  Lodge,  36  CaL  48,  was  "restored  by 
sections  2924  and  2926  of  the  Civil  Code,"  and  the  "doctrine  of  Hughes 
V.  Davis,  40  CaL  117,  has  been  abrogated";  Hughes  v.  Davis  haviag 
overruled  Jackson  v.  Lodge,  without  referring  to  the  principal  case, 
Rhodes  J.,  who  delivered  tbe  dlssentiof  opiniom  in  Jackson  v.  LsdgB, 
saying  in  the  opinion  in  Hughes  v.  Davis:  "Since  the  dedsion  of  that 
case  I  have  seen  nothing  which  tended  to  shake  my  confidence  in  the 
conclusion  which  I  then  expressed,  and  I  again  announce  that,  in  my 
opinion,  an  absolute  deed  does  convey  the  legal  title."  Affirmed  fai 
McAunulty  v.  Seick,  59  Iowa,  590,  holding  that  parol  evidence  is  admis- 
sible in  law  and  equity  to  show  that  a  bill  of  sale  was  intended  as  a 
mortgage.    Cited  in  note  on  this  point  in  76  Am.  Dec.  488. 

27  CaL  611-613;  87  Am.  Dec.  102.    DELAND  v.  HIETT. 

Part  Payment  of  a  Judgment,  under  a  dry  agreement  that  it  should 
operate  as  a  satisfaction  in  full,  does  not  discharge  the  judgment,  p.  612. 

Affirmed  in  Siddall  v.  Clark,  89  Cal.  323,  holding  that  an  agreenest 
of  an  administratrix  to  accept,  in  payment  of  a  judgment  due  the  es- 
tate, a  note  for  a  less  amount,  was  without  consideration  and  v«id; 
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also  in  Brockley  v.  Brockley,  122  Pa.  St.  6.    Cited  in  notes  on  this  point 
in  91  Am.  Dec.  183,  244,  andl  Am.  St.  Rep.  808. 


27  Cal.  613-G30.    CBEIGHTON  v.  jtf  ANSON. 

Street  Assessment  is  not  a  tax;  if  it  were,  it  oould  no  more  be  levied 
solely  on  the  property  contiguous  to  the  improved  street,  than  the  ex- 
pense of  any  branch  of  the  municipal  government  oould  be  so  levied. 
And  to  uphold  it  on  the  principle  of  eminent  domain,  just  compensa- 
tion must  be  made  for  property  taken;  it  has  been  often  held  that  the 
owner  of  the  property  should  be  deemed  to  be  compensated  by  the  bene- 
fits in  the  way  of  an  increase  of  value  that  the  property  has  received 
by  the  adjacent  improvements,  but  that  theory  is  only  admitted  for 
the  purposes  of  this  case,  pp.  620-621. 

Overruled  in  Emery  v.  San  Francisco  Gas  Co.,  28  Cal.  348,  349,  hold- 
ing that  a  street  assessment  is  a  tax,  and  saying  that  after  a  more 
thorough  investigation  of  the  subject  than  was  given  in  the  principal 
case,  the  views  of  the  court  'liave  been  somewhat  modified,"  and  the 
discussion  of  the  subject  now  is  "as  if  the  questions  were  new  in  this 
state,  without  further  reference  to  Creighton  v.  Manson."  Cited  in 
Iblartin  v.  Tyler,  4  N.  Dak.  304,  holding  that  a  statute  providing  for  the 
taking  of  land  fpr  drainage  purposes,  without  providing  for  proper 
compensation,  is  imconstitutional;  Warren  v.  Hanly,  31  lowrf,  42,  hold- 
ing that  a  statute  providing  for  paving  streets,  at  the  expense  of^lots 
abutting  thereon,  is  constitutional;  Hammett  v.  Philadelphia,  65  Pa.  St. 
155,  3  Am.  Rep.  621,  622,  holding  that  a  statute  authorizing  the  paving 
of  a  street  is  unconstitutional,  so  far  as  it  authorizes  the  expense  to  be 
paid  by  the  owners  of  property  abutting  on  the  street;  and  in  notes, 
on  eminent  domain  in  25  Am.  Dec.  622,  and  40  Am.  Dec.  267. 

Owner  of  Property  Assessed,  prior  to  act  of  1862,  was  not  person- 
ally liable  for  a  street  assessment,  but  the  action  was  in  rem,  to  en- 
force the  payment  of  the  assessment  by  a  decree  for  the  sale  of  the 
lot,  p.  623. 

Distinguished  in  Walsh  v.  Mathews,  29  Cal.  124,  saying:  "It  was 
not  decided  in  that  case  that  the  property  holder  eould  not  be  made 
personally  responsible,  but  only  that  the  act  under  which  the  improve- 
ment was  made  did  not  impose  a  personal  liability.  In  this  case  .... 
the  work  was  done  and  the  assessment  levied  under  the  act  of  1862, 
which  in  express  terms  makes  the  owner  as  well  as  the  property  liable." 

Assessment  must  not  exceed  the  value  of  the  benefit  eonfemed  foy 
the  making  of  the  improvement  and  certainly  an  aeaeasment  should  net 
be  laid  either  upon  the  property  or  the  own«r  where,  instead  of  a  bene- 
fit to  the  property,  the  owner  has  received  only  an  injury,  p.  €24. 

Cited  in  dissenting  opinion  in  Lent  v.  Tillson,  72  Gal.  441,  to  the  point 
that  the  statute  ordering  the  widening  of  Dupont  street  In  Saa  Fraa- 
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Cisco  was  unconstitutional,  because  the  assessment  was  in  excess  of 
benefits;  a  majority  of  the  court  holding  tbe  statute  constitutional. 
Affirmed  in  Zoeller  v.  Kellogg,  4  Mo.  App.  166. 

Statute  as  to  street  assessments  must  be  strictly  construed,  p.  628. 

Affirmed  in  Hudford  ▼.  Omaha,  4  Neb.  353,  holding  that  where  the 
grade  of  a  street  is  changed  without  first  finding  and  tendering  the 
amount  of  damages  to  property  owners,  the  proceedings  are  void. 

Resolution  of  Intention  of  board  of  supervisors  to  grade  a  street 
need  not  necessarily  be  in  the  usual  form  of  a  municipal  ordinance 
and  be  preceded  by  the  words.  Be  it  ordained,  etc."  but  whatever  its 
form  it  amounts  in  substance  to  an  ordinance,  and  must  be  passed  it 
the  mode  prescribed  for  the  passage  of  ordinances.  It  is  a  legislative 
act  it  must  be  presented  to  the  president  of  tbe  board  for  his  approval, 
629,630. 

Affirmed,  as  to  presentation  of  resolution  to  president,  in  Thompsoi 
V.  Hoge,  30  CaL  179,  180.  Distinguished  in  Taylor  v.  Palmer,  31  Oil 
243,  holding  that  the  act  of  1862  prescribed  that  the  resolutions  ss  to 
street  work  should  not  be  deemed  ordinances,  therefore  they  need  not 
be  presented  to  the  mayor  for  approval,  and  resolutions  of  intention 
need  only  be  passed  by  the  board  and  signed  by  the  clerk.  Referred 
to  in  Creighton  v.  San  Francisco,  42  Cal.  448,  another  phase  of  the 
principal  case,  decided  on  other  points.  Cited  in  Napa  v.  Easterby,  76 
Cak  228,  as  not  being  opposed  to  tbe  view  that  a  provision  in  the  city 
charter  of  Napa  as  to  the  style  of  ordinances  wes  "merely  directory* 
as  applied  to  a  resolution  for  street  work;  and  in  Quinchard  v.  Board  of 
Trustees,  113  Oal.  669,  to  the  point  that  "whether  an  existing  street 
shall  be  improved  is  a  question  to  be  addressed  to  the  governing  board 
of  a  municipality  in  its  legislative  capacity,  and  its  determination  upon 
that  question,  as  weU  as  upon  the  character  of  the  improvement  to  be 
made,  is  a  legislative  aot";  and  in  Martindale  v.  Palmer,  52  Ind.  4'i4» 
holding  the  signature  of  a  mayor  not  essential  to  the  validity  of  aa 
ordinance  passed  by  a  municipal  corporation. 

27  Cal.  680-638.    PEOPLE  ▼.  YStAS. 

Evidence  of  Unchastity  of  a  witness  is  inadmissible  to  impeacb  W 
testimony;  the  inquiry  must  be  restricted  to  her  reputation  for  tnith 
and  veracity,  p.  633. 

Cited  in  Heath  v.  Scott,  65  CaL  551,  holding  that  under  sections  1847 
and  2051  of  the  Code  of  Civil  Procedure,  "general  character  for  tnitb, 
honesty,  and  integrity  may  be  inquired  into."  Affirmed  in  State  v. 
Larkin,  11  Nev.  331.  Cited  in  notes  on  this  point  in  15  Am.  Dw.  100, 
17  Am.  Dee.  77,  and  53  Am.  St.  Rep.  479. 

The  oommon-law  definition  of  an  assault  is  substantially  the  same  a 
that  found  in  the  statute,  p  638. 
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Cited  in  People  v.  Lee  Kong,  96  Cal.  668,  29  Am.  St.  Rep.  167,  hold- 
ing that  firing  a  pistol  through  the  roof  was  an  assault,  though  the 
party  fired  at  was  not  there  at  the  time;  State  v.  Sears,  86  Mo.  174, 
holding  that  intent  to  do  bodily  harm  is  essential;  Thomas  v.  State,  99 
Ga.  43,  holding  that  demonstrations  of  violence,  coupled  with  apparent 
ability,  so  as  to  compel  the  party  assaulted  to  retreat,  constitute  an 
assault;  Cited  in  Hollister  v.  State,  156  Ind.  258,  hokling  evidence. not 
sufficient  to  sustain  conviction  for  assault  with  intent  to  commit  rape; 
notes  to  89  Am.  Rep.  718,  and  41  Am.  Rep.  493. 


27  OaL  643-648.    LSACB  r.  DAT. 

Injunction  Against  Trespass  may  be  granted  for  the  purpose  of  quiet- 
ing a  possession  or  preventing  a  multiplicity  of  actions,  or  where  the 
value  of  the  inheritance  is  put  in  Jeopardy,  or  where  irreparable  mis- 
diief  is  threatened  in  relation  to  mines,  quarries,  or  woodland,  whether 
the  same  result  from  the  nature  of  the  injury  itself  or  from  the  in- 
solvencgr  of  tbs  party  eommitting  it,  p.  640. 

Cited  in  More  v.  Massini,  32  Cal.  594,  granting  an  injunction  against 
entry  on  lands  to  quarry  asphaltum;  Nevada  Co.  r.  Kidd,  37  Cal.  307, 
refusing  an  injunction  against  diversion  of  water,  because  it  did  not 
amount  to  waste;  Richards  t.  Kirkpatriek,  53  CaL  434,  refusing  an  in- 
junction against  a  sale  on  execution,  because  there  was  an  adequate 
lemedy  at  law;  Richards  t.  Dower,  64  Cal.  64,  granting  an  injunction 
against  oonstructing  a  tunnel  through  lands;  and  in  Spring  Valley  v. 
Bartlett,  8  Sawy.  569,  16  Fed.  Rep.  626,  refusing  an  injunction  against 
passage  by  a  board  of  supervisors  of  an  ordinance  fixing  water  rates, 
because  there  was  an  adequate  remedy  at  law. 


27  00.1149-654.    MASRINBR  r.  SMITH. 

Clovd  on  Title.— Injunction  against  execution  sale  of  land  as  a  cloud 
on  title,  refused  because  plaintiff's  bought  the  land  with  record  notice. 
of.  the  judgment  on  which  the  execution  issued,  and  it  does  not  appear 
that  any  fraud  was  practiced  on  them,  and  they  did  not  make  the 
judgment  creditor  a  defendant  in  their  suit  for  an  hijunotion,  pp.  651, 
652. 

CSted  in  Porter  r.  Pieo,  55  Cal.  176,  enjoining  an  execution  sale,  be- 
cause it  would  be  a  cloud  on  title;  and  in  Archbishop  v.  Shipman,  69 
Gal.  592,  holding  that  a  sale  on  foreclosure  wojild  not  be  a  cloud  on  the 
title  of  the  owner  of  the  land  who  was  not  a  party  to  the  judgment; 
and  in  notes,  on  relief  in  equity  against  a  judgment,  in  19  Am.  Dec 
607,  and  54  Am.  St  R«p.  262. 

Homestead. — ^tf  an  abandonment  of  homestead,  and  conveyance  there- 
of to  a  stranger,  was  "one  transaction  and  took  effect  at  the  same 
moment  of  time,"  and  the  value  of  the  homestead  did  not  exceed  five 
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thotisand  dollars,  prior  judgment  ag&tnst  the  husband  was  not  a  Men 
on  the  homestead,  pp.  652,  663w 

Cited  in  Eby  t.  Foster,  61  Gfcil.  286,  holding  that  the  delivery  of  a 
deed,  and  Aling  it  and  a  devtaration  of  bonestead  for  recording,  were 
simultaneous,  and  the  lien  of  a  prkyr  judgment  did  not  attach;  and  in 
notes,  on  judgment  liens  against  homesteads,  in  S7  Am.  De&  278;  03 
Am.  Dec.  351;  20  Ai&.  Rep.  151;  34  Am.  &t.  Bep.  SOI;  38  Am.  St. 
Rep.  247. 

Fraud  in  obtaining  judgment,  by  taking  a  default  in  a  case  that 
had  been  settled,  held  not  to  be  an  issue  imder  the  pleadings,  p.  652. 

Cited  in  Hogg  ▼.  Link,  90  Ind.  351,  holding  that  where  a  judgment 
lien  was  obtaiiied  by  f  taul,  it  could  not  be  oollaterally  attacked  by  a 
subsequent  Tendee  of  the  laad^  although  hia  vendor  might  have  done 
it;  and  in  dissenting  opinion  in  Humboldt  Co.  ▼.  Terry,  11  Nev.  248, 
a  majority  of  the  eontt  holding  that  a  aonlession  ol  judgment  was 
rightly  entered. 

87  CaL  665*686.    PEOPLE  y.  BOARD  OF  SUPERVISORS. 

Mandamus.-^The  rules  M  the  Ovil  Praetioe  Aet  are  as  strietly  ap- 
plicable to  the  pleadhtgs  in  ttandamtis  as  to  those  in  any  action,  p. 
670.  The  general  rules  at  pleading  are  substsutiaUy  the  same  in  man- 
damus as  in  other  dvil  actions,  p.  671. 

Affirmed  in  People  v.  Lothrop,  3  Colo.  448,  atfd  Chamberlain  y.  Wsr- 
burton,  1  Utah,  270.  Cited  in  Jones  v.  Board,  141  OaL  98,  holding  ap- 
plication subject  to  general  rules  regarding  limitations. 

Facts  must  be  Pleaded,  showing  wherein  an  ordinance  is  illegal,  not 
the  assumed  inference,  p.  675. 

Affirmed  in  Hedges  v.  Dam,  72  Cal.  522,  sad  Lyman  v.  Martin,  2  Utal^ 
149,  150. 

Distinguished  in  People  y.  Reclamation  t)ist.,  121  Cal.  526,  sustaining 
complaint  in  quo  warranto. 

Bribery  at  Election  held  to  be  Immaterial  issue,  p.  676. 

Cited,  and  not  decided,  in  Belo  ▼.  Comanssionetfs,  76  N.  G  497;  Board 
y.  Coler,  113  Fed.  735,  quoting  Belo  v.  Commissioners,  76  N.  C  489. 

Res  Jndicata.-^A  fundamental  fact  in  an  action,  that  must  have 
been  found  by  the  court  before  a  judgment  eoiBd  hate  been  rendered, 
cannot  be  again  litigated  in  another  action  between  tbe  same  parties, 
p.  676. 

Affirmed  in  Jackson  y.  Lodge,  36  Cal.  38.  Cited  in  Sauls  y.  Freeman, 
24  Fla.  223,  224,  12  Am.  St.  Rep.  198,  holdiAf  a  former  Judgment  to  be 
an  absolute  bar  to.  further  litigation;  Cited  in  Slater  y.  Skirving,  51 
Neb.  114,  66  Ank  St.  Rep.  448,  holding  prior  default  judgment  res  ad- 
judicata. 
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Hanicipal  aid  to  a  railroad  having  been  authorized  by  the  legis- 
lature and  the  city  having  voted  in  favor  of  it,  delivery  of  mimiqipal 
bonds  by  the  city  to  the  corporation  became  a  duty,  and  a  subse- 
quent compromise  between  the  city  and  the  railway  did  not  affect  its 
legality,  p.  681. 

Cited  in  Leavenworth  Co.  v.  Miller,  7  Kan.  606,  12  Am.  Rep.  440,  hold- 
ing that  the  legislature  may  authorize  municipal  aid  for  a  railroad; 
State  V.  Davis,  11  S.  Dak.  115,  118,  74  Am.  St.  Rep.  782,  sustaining  right 
of  county  to  compromise  judgment  claim  against  it;  Talcott  v.  Pine 
Grove,  1  Flipp.  136,  Fed.  Cas.  No.  13,735,  noted  imder  Pattison  v. 
Board,  13  CaL  175;  Harcourt  v.  Good,  39  Tex.  472,  holding  that  a  tax  in 
aid  of  a  railroad  could  be  collected. 

27  OiL  686688. '  LEVY  T.  GETLESON. 

Statement  on  Appeal. — ^After  a  nonsuit  in  the  lower  court,  the  merits 
of  that  judgment  can  be  investigated  only  on  motion  for  new  trial  or 
on  appeal  from  the  judgment;  and  a  statement,  not  conforming  to  the 
statutory  requirements  in  this  regard,  is  properly  stricken  out  by  the 
lower  court,  p.  688. 

Distinguished  in  Calderwood  v.  Pyser,  31  Gal.  337,  holding  that  where 
a  referee's  report  contains  an  erroneous  conclusion  of  law,  the  lower 
court  may  correct  it  before  entering  judgment;  dissenting  opinion  in 
Quivey  ▼.  Gambert,  32  Cal.  326,  as  an  example  of  the  practice  of  strik- 
ing out  a  statement;  Nicoll  v.  Littlefield,  60  Gal.  240,  holding  that  as 
an  appeal  from  a  nonsuit  contained  no  statement,  it  must  be  dismissed. 
Affirmed  in  Williams  v.  Rice,  13  Nev.  237.  Cited,  Sanford  v.  Duluth 
Co.,  2  N.  Dak.  10,  holding  that  on  an  appeal  from  the  judgment  errors 
of  law  at  the  trial  can  be  reviewed. 

Taxation  of  Costs,  made  before  final  judgment,  must  be  reviewed 
by  a  statement  on  appeal  from  the  judgment;  an  order  refusing  to 
retax  costs  is  not  appealable,  p.  688. 

Affirmed  in  Lansky  v.  Davis,  33  Cal.  678,  holding  that  though  the 
taxation  is  made  after  entry  of  judgment,  the  law  considers  it  as  hav- 
ing been  made  before.  Distinguished  in  Dooly  v.  Norton,  41  Cal.  441, 
443,  holding  that  an  order  refusing  to  retax  costs,  made  at  tne  next 
term  after  the  entry  of  judgment,  was  appealable.  Affirmed  in  Rader 
V.  Nottingham,  2  Mont.  168. 
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WnjJAM    FRADEB   v.    CHABLE8   H.    OSDOf   ams 
GEOSOE  COOPEE. 


o«  Iwunmwwi  Bomw — Tb«  plalatiC  to  ni  Mttaa  «a  •» 
tend  to  not  «atltM  to  a  jadgmenf  for  dusagM  for  czpenMi  toourrod  for 
attom^Ft'  fMo  and  to  pfocarlng  ttottoioiij,  wIum  Im  provw  that  bt  liai 
actaally  paid  tlia  attorney  aad  the  tiptaito  «( 


Appbal  from  the  Distriot  Oourt^  Sixth  Judioiid  Du^triet, 
Sacramento  County. 

Plaintiff  recovered  judgment  in  the  Qonrt  below,  and  defend- 
ants appealed. 
The  other  facta  are  stated  in  the  opinion  of  the  Oonrk 

E.  Cook,  for  Appellanta* 

P.  L.  BdwardB,  and  Sdbmi  0.  CUmh,  for  Beepondent 

lUl 


PsADES  i;.  Gbiicm.  [Siip.Cl 


Opinloik  of  th«  Ooort 


By  the  Court,  Sandbbson,  0.  J. 

This  is  an  action  upon  an  injunction  bond,  and  was  tried 
under  the  law  of  appeals  as  it  stood  prior  to  the  passage  of  as 
!Act  entitled  "  An  Act  to  r^alate  appeals  in  this  State."  (Stat- 
utes 1861,  p.  589.)  The  trial  was  by  the  Court,  and  the  judg- 
ment was  for  the  plaintifiF.  The  only  point  which  it  is  neoes- 
aary  for  us  to  notice  is  to  the  effect  that  the  finding  does  not 
sustain  the  judgment 

The  findi^  is  )n  Jli^  f o^wing  wQr48v  ,  ^ 

^From  the  evidence  in  this  case^  tlie  Court  finds  all  the 
issues  in  favor  of  the  plalntHF  exeept  as  to  the  amount  of  dam- 
ages claimed ;  and  in  r^ard  to  damages,  the  Court  finds  that 
pliiijitiff  ym  ODm]|elled  fo  |e«iplqf  x^f uii$el  t^  ^[issolte!  tie  ten- 
porafy  in|unc4i<xi,  and  4icf  empfojf  toumel,  and  that  «  reason- 
able counsel  f^  was  three  hundred  and  twenty-five  dollars. 
The  Ooort  furtiier  finds  thai  l3id  plaintiff,  id  procuring  and 
taking  testimony  to  dissolve  the  injunction,  incurred  the  for 
ther  ezpenae  of  forty-s6veB4<^«»  and  twenty-five  cents,  making 
the  whole  dan^age  sustained  by  the  plaintiff  up  to  the  time  of 
giving  fie  aeoond  bond,  the' sum  of  thi^e  faiUd^  kad  seventy- 
two  dollars  and  thirty-five  cents.  As  a  conclusion  of  law,  the 
Court  holds  that  the  plaintiff  is  entitled  to  judgment  against 
defendants  for  the  sum  of  three  hundred  and  seventy-two  doDan 
and  We3;iiiy-five  cents^  and  costs." 

It  wffll  be  obsen^a  Ihat  Ihe  foregoing  does  not  find  that 
either  of  the  sums  of  money  therein  stated  have  been  aetqallj 
paiA  by  l!he  plaintiff,  or  t^at  he  has  given  bis  note  or  any  other 
security  therefor* 

Wilson  V.  McEvoy,  25  Oal.  .169,  w^w  an  action  in  all  respects 
like  the  present  llie  only  breadi  of  the  bond  assigned  in 
that  case  was,  that  by  reason  of  the  injunction  the  plaintiff 
had  been  compelled  to  retain  and  employ  attorneys  and  oonn- 
eellors  at  law,  and  to  pay  them  the  sunoL  of  ^ne  thousand  dol- 
lars to  prevent  said  injunction  from*  being  made  perpetnal, 
and  to.ji^rocurQ  its.^dlssplutionx  ,  As  jp  the  .present  case^  the 
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Court  found  all  the  issues  in  favor  of  the  plaintiff,  exeef>t  atf 
to  the  damages,  as^to  which  it  found  that  there  was  no  evidence 
of  any.  money  having'  be^i  paid  by  the  plaiatiff,  or  of  his  hav- 
ing given  any  valuable  or  other  contideration  to  any  person 
for  or  on  account  of  the  services  in  question;  and  thereupon 
and  for  the  reason  tbait  the  plaintiff  had  failed  to  esta:blish  any 
actual  loss,  and  at  most  only  a  liability,  the  Court  rendered  ^ 
judgment  in  favor  of  the  defendants,  holding  that  under  those 
circumstances  no  recovery  could  be  had.  On  appeal  to  thit 
Court  we  affirmed  the  judgment.  We  are  entirely  satisfied  with 
the  rule  in  that  case,  and  upon  its  authority  as  well  as  upon  prin- 
ciple the  judgment  in  this  case  must  be  reversed  and  a  new  trial 
directed. 
Ordered  aeeordingly. 


Mr.  Justice  Shavtxb  expressed  no  opidion. 


JERRY  FORD  v.  R.  C,  CHAMBERS. 

AervAi*  A!n>  CcmTiiruvD  Changs  of  Possn^sioir  or  Goods  Solo.—  tf  ft  B«f- 
cbftot.  bftTtmr  ft  ftiock  of  goodt  In  hit  tfiore.  ftnd  cliicftgctf  In  m  retmll  tfftdt, 
iHth  clerks  la  his  saipl^y,  niftkes  ft  flsls  \m  food  fftltii  of  Ills  ratirs  stock  li| 
trade  to  ft  creditor  to  pAyment  of  the  Indebtedness,  snd  for  ft  fftlr  price,  ftad 
the  creditor  Immediately  goes  Into  the  store,  takes  entire  control  of  the 
business,  sad  proceeds  to  tftka  ftn  inyentsry,  ftnd  also  to  retail  the  foods  to 
customers  with  the  ftsslstftoce  of  the  ctorks  of  the  Tsndor^  this  conslltotes 
ftn  actual  and  continued  change  of  possession,  sad  the  sftle  Is  rslld  sf 
ftgftlnst  the  creditors  of  the  vendor,  ftlthongb  there  hfts  been  no  formal  dis- 
charge of  the  clerks  of  the  Teador  and  rehlrtnv.  of  them  bgr  ths  Tsadee.  ftod 
the  Tendor  continues  to  ocenpj  ft  room  la  the  npper  pftrt  of  the  store  wKsn 
ho  hftd  prerlonsly  slept 

Appeal  from  the  District  Court,  Fourth  Judicial  District^ 
CSty  and  Comity  of  San  Francisco. 

The  Court  below  found  the  follewnng facts: 

^1.  That  on  the  first  day  of  November,  1859,  William 
Ford  was  doing  business  as  a  merchant  at  Quinc^,  and  hsii 
been  so  doing  business  for  more  than  a  year  before  thi^t  time. 
That  the  stock  in  such  business  consisted  of  ^mods.  wares,  and 
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meicbandise  uBnally  kept  in  a  store  in  the  country.  That  he 
had  several  clerks  in  his  employ  in  his  bunnefls. 

''  2.  That  at  that  time  he  was  indebted  to  Jerry  Ford,  the 
plaintiff  in  this  snit^  and  his  brother,  about  the  sum  of  ten 
thousand  dollars. 

''  3.  That  on  the  28th  of  October,  1859,  Arringtou  &  Ca 
ebtained  a  judgment  against  said  William  Ford  for  $5,068.09, 
in  this  Oourty  for  goods  before  that  date  sold  to  said  William 
Ford. 

/  ^'  4.  That  on  the  first  day  of  November,  1859,  an  execntion 
was  issued  upon  the  said  judgment  and  immediately  forwarded 
to  B.  C.  Chambers,  the  defendant  in  this  action,  and  then  Sheriff 
of  Plumas  County. 

'^  5.  That  on  the  first  day  of  ITovember,  1859,  the  said  Jeny 
Ford  arrived  at  Quincy  from  San  Francisco,  and  said  William 
Ford  agreed  to  sell  to  the  said  Jerry  Ford  his  entire  stock  of 
goods,  and  the  amount  thereof  to  be  credited  upon  the  debt  which 
William  Ford  then  owed  Jerry  Ford. 

"  6.  TSiat  Jerry  Ford  and  William  Ford's  derks,  then  in 
the  store,  proceeded  to  take  an  inventory  of  the  stock  of  goods 
in.  the  said  store,  and  so  continued  from  day  to  day  until  the 
morning  of  the  5th  of  November,  1859,  and  the  amount  of  sach 
inventory  was  charged  in  the  books  of  William  Ford  to  Jerry 
tord. 

.  ^'7.  That  the  evidence  of  the  indebtedness  from  William 
Ford  to  Jerry  Ford  was  an  entry  of  such  debt  in  the  said 
books  of  WilUam  Ford,  and  the  amount  of  the  said  inventory 
pvas  entered  in  the  same  books  as  so  much  paid  upon  said 
debt. 

^'8.  Within  two  hours  after  the  inventory  was  made,  and 
the  entry  of  the  amount  thereof  was  made  in  the  books  sa  afore- 
said, the  defendant  as  Sheriff,  with  the  aforesaid  ezecation, 
Altered  the  said  store  and  levied  upon  the  entire  stock  therein 
and  proceeded  to  take  an  inventory  Ibereof,  and  did  make  an 
inventory  of  the  same  and  took  them  into  his  custody  as  such 
Sheriff,  and  in  the  month  of  December  following  sold  i>  same 
under  said  execution. 
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'^  9.  Thttt  a  portion  of  the  goods  levied  upon  were  in  a  |v| 

wazehouie  about  one  hvadred  and  twenty-five  feet  from  the 
prineipal  storehonae. 

^  10.  That  during  the  time  of  the  taking  of  the  inventory 
by  the  said  Jerry  Eord  and  deilDi  the  goods  remained  in  the 
said  store  the  same  as  bef  ore,  and  a  portion  of  them  were  sold 
by  Jerry  Ford  and  the  derju  during  that  time  and  iq^  to  the 
time  of  the  levy  of  the  defendant 

^^  11.  During  this  time^  and  for  some  days  previous  to  that 
timey  William  Ford  was  siok  in  the  upper  part  of  said  store, 
which  part  had  been  and  then  was  occupied  by  the  said 
William  Ford  and  the  said  derks  as  sleeping  apartments,  the  | 

entrance  to  which  was  by  a  stairway  outside  and  apart  from  |  < 

said  storehouse^  throu{^  a  woodshed.  | 

^^  12.  That  during  ^  time  of  the  taking  of  said  inventory^ 
and  up  to  the  time  of  the  said  levy,  the  said  Jerry  Ford  was  I  I 

there  present  in  the  store,  giving  directions  as  to  the  goods, 
and  was  selling  goods  to  customers  as  they  called  for  th^t 
purpose. 

*^  18.  On  die  Sth  ul  November,  1859,  the  said  William  Ford 
gave  the  said  Jerry  Ford  a  lease  of  the  said  store,  dated  the 
2d  day  of  November,  1859,  and  it  was  so  dated  to  correqKmd 
with  the  time  of  the  taking  of  the  inventory  under  the  con- 
tract of  sale  from  William  Ford  to  Jerry  Ford. 

**  14.  The  derks  in  the  store  at  the  time  of  taking  the  inven- 
tory and  of  the  levy  were  the  .same  clerks  in  the  employ  of 
William  Ford  on  and  before  the  1st  day  of  November,  1859, 
and  it  does  not  appear  that  lihere  was  any  specific  hiring  or 
employing  of  said  derks  by  Jerry  Ford  before  the  levy. 

^*  16.  William  Ford  had  a  small  sign  over  the  door  of  the 
said  store,  upon  which  was  the  name  'Ford,'  and  said  sign 
continued  over  said  door  without  any  alteration  up  to  the  time 
of  the  said  levy. 

^'16.  That  after  said  levy  by  the  said  defendant,  he  (the 
defendant)  rented  from  Jerry  Ford  the  said  warehouse  to  store 
the  said  goods  on  which  he  had  so  levied  and  taken  utfder  the 
said  execution. 
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**  17.  That  at  the  ifane  ofthe  ssid  levy,  tb»«aid  Jerry  Ford 
gav>e  the  defendant  ]|6tiee  that  he  vms  the  o^orner  of  the  goods, 
and  forbid  hinj  from  taking  the  same  under  said  execution. 

^'  18.  The  inventory  of  that  portion  of  the  goods  in  the  ware- 
house Was  oompleted,  and  the  amount  thesecrf  ent^ed  in  the 
books  of  WiDiaiu  Eord  before  the  defendaoit  levied  upon  snek 
portie|i;i  and  that'  sBeh  poortiea  of  goods  in  said  ivarehouse 
thus  seized  were  worth  at  the  time  of  the  levy  at  Qninej 
$2,440>,  and  tfa^  whole  store  of  goods  so  taken  and  sold  by 
the  said  Sheriff  were,  9M  wholesale  price,  xt  said  Quinqy,  d 
the  value  of  $6,000  at  the  time  of  said  levy/' 

The  Court  also  found  as  concIusiQns  of  lawt 

"That  there  was  no  immediate  delivery  nor  actual  or  con- 
tinued change  of  possession  of  the  said  goods  from  the  said 
William  Ford  to  the  said  Jerry  Ford,  and  thait  flie  said  sale  as 
to  the  creditors  of  the  said  William  Ford  was  fraudulent  and 
void,  and  that  the  defendant  is  entitled  to  judgment" 

Defendant  recovered  judgment  in  the  Court  fcelow,  and 
plaintiff  Sippealed  from  an  ord^r  defying  a  new  trial  and  from 
die  judgment. 

Tliis  case*  was  before  thb  Supreme  Oourt'  at  liie  October  tenn, 
1861,  and  is  reported  in  the  19  CaL  IH* 

•  K  A  Whe^kr  for  Appellant 
•*''*''''r..*j  .  u..    ,    {•...;     -f    "  ■   ! 

.  The  Bale  of  the  stock  of  merciiandise  from  William  Ford  to 
Jerry  Ford,  Wa$  a  l^pil  and  va}id  sale,  apd  vested  the  title  in 
tiio  plaintiff:  . 

.,.lst4  Becauflte  llieirci  is  neither  proof  iinr  *  pretence  of  aotaal 
fraud. 

2d.  The  delivery  was  immediate,  and  the  changie  of  po^ses- 
^ion  a^tufil  md  cQptiDijied*  ,(Stei^ena  T.  Irwin,  15  Cal.  503; 
Lay  v..  NeviMe^  25  CaL  $4^;  (hd^huu^  Vf  Mvifgri,  26  OaL 

316.)^f..,^^^  .    .  ; ,       u    .     .    . 

3d.  Plaintiff  had  no  knowledge  of  Arrington.A  Gorapan/f 
claim,   nor  of  the  issuance  of  the  execution*    But  even  H 
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plaiBtiflf  knew,  at  the  tim©  he  pnAkaeed  irifia  WilHam  Ford, 
that  thei«e  was  an  execution  in  the  offlces'«  ba^ds  against  the 
property  oi  hd»  *  vendwr,  it  did  ncft  render  the  transaction 
fraudulent     (Wkedion  v.  IfwiUe,  19  Old.  41.) 

The  Statute  of  Frauds,  like  all  other  statutes,  must  be  rea* 
sonablj  oonsitrued ;  and  we  ari»  not  aware  that  any  especial 
sanctity  attaehee  ta  that  sUitute,  or  that  it  is  obligatory  on 
the  Caurts  of  the  land  to  give  to  it  a  more  strict  or  literal 
construction  than  belongs  in  common  to  the  various  legislative 
enactments  standing  upon  <mt  statute  books.  It  was  virtvially 
held  at  one  time  by  the  Supreme  Oourt  of  this  State,  that  the 
^Mmmediate  ddivery"  required  by  the  statute,  meant  an 
almost  inataniane(yus  ddivery;  but  subsequently  it  was  deter-^ 
mined  that  the  character  of  the  property  sold,  its  situation, 
and  all  the  attendant  cireumtftances  should  be  taken  into  con- 
sideration in  determining  whether  the  delivery  bad  been  made 
within  a  reasonable  time  or  nol  And  again,  it  was  held  that 
the  ^^ continued  change^'  of  possession  requitted  by  statute,  in 
reality  meant  an  nnbrcdEen  and  perpetual  change  of  possession ; 
but  this  Court  subsequently  held  that  4lhe  terms  "abtual  and 
continued"  were  nsedi  merely  in  Contradistinction  to  the 
terms  formal  and  temporary;  and  that  even  though  the  chattel 
sold  should  at  some  future  time  revert,  temporarily,  to  the 
hands  of  the  vendor,  yet  it  would  not,  while  thus  in  his 
hands^  be  sufc^jeet  to  seizure  for  his  debts,  provided  the  vendee, 
pursuant  to  his  purchase,  had  possessed  it  long  enough  t6 
satisfy  a  reasonable  nund  of  the  bona  fides  of  the  transaction. 
(16  CaL  608.) 

J.  P.  Eoge,  and  E.  H.  Haight,  for  Respondent 

This  Court  is  so  familiar  with  the  authorities  upon  this 
subject  that  'wo  piopoae/fo  disnriss  Ihem  with  a  very  brief 
review. 

Apd  one  remark  is  to  be  ma€t^  here,  that  the  late  cases 
modify  t^e^. earlier  <mea  to  Ais  extent  only,  that  the  employ- 
ment of  1^0  r^mior  by  the  vendee  »fter  a  lapse  of  a  longer  ^ 
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shorter  time  is  not  a  fasfeof  mioh  a  oontiioDiiig  character  as  of 
itself  to  xnake  tihe  sale  void  against  creditors.  This,  ife  under- 
standy  is  the  only  respeot  in  whieh  the  earlier  cases  in  this 
State  are  modified,  and  this  modification  has  no  hearing  upon 
the  case  at  har. 

The  case  of  Stevens  v.  Irwm,  15  Oal.  508,  in  which  the 
modification  ahove  referred  to  was  first  made,  was  a  case  in 
which  the  vendee  had  been  in  possession  more  than  a  year, 
and  the  vendor  then  went  into  his  employ.  This  was  very 
properly  held  not  fatal;  bat  in  that  very  ease  Jndge  Baldwin 
lays  it  down  that  the  diange  of  possesaioii  mnst  be  open  and 
unequivocal,  carrying  with  it  the  usual  madm  of  change  of 
ownership,  so  as  to  give  evidence  to  the  world  of  the  daima 
of  the  new  owner. 

The  delivery  and  change  of  possession  need  not  have  con- 
sumed more  than  twenty  minutes.  The  amount  of  credit  to 
be  given  was  to  be  arrived  at  by  computation  after  taking  an 
inventory,  and  was  not  an  essential  part  of  the  delivery  or 
change  of  possession.  If  the  credit  were  not  entered  for  six 
mo/ ths,  or  not  at  aB,  it  w6uld  not  affect  the  deliveiy  and 
change  of  posaesskm  if  that  were  in  compliance  with  the 
statute. 

Instead,  however,  of  making  an  immediate  deliveiy  and 
actual  change  of  possession,  there  was,  after  the  lapse  of 
four  days,  no  change  whatever^  much  less  that  actual  diange 
which  Courts  have  over  and  over  again  dedared  to  signify 
open,  public,  unequivocal,  and  notorioos.  (Simper  v.  Behart, 
2  Wharton,  808;  Jarvis  v.  Davis,  14  B.  Monroe,  589;  Mo- 
Bride  V.  MeClettand,  6  Watts  &  Sergt  95.) 

By  the  Court,  Sawysb,  J. 

The  main  question  in  this  case  n,  as  to  wheOier  there  was 
an  immediate  delivery  of  the  stock  of  goods  to  plaintiff,  Jem 
Ford,  before  the  levy  of  defendant,  within  the  meaning  of  the 
fifteenth  section  of  the  Statute  of  Frauds,  so  as  to  render  the 
sale  valid,  as  against  creditors.     We  are  satiafied  that  there 
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wifl^.  tnd  thai  the  conclnsioii  of  law  drawn  by  the  Judge  below 
from  the  facts  found  is,  in  this  respect,  erroneous.  We  have 
carefully  examined  the  eridence,  and  think  it  fully  sustains  the 
facts  found  by  the  Coort,  and  that  in  some  respects  the  facts 
might  have  been  pnqperly  stated  still  more  strongly  in  favor 
of  the  plaintiff. 

It  is  clear  to  our  minds,  from  the  findings^  and  also  from  the 
evidence,  that,  from  the  time  of  the  arrival  of  Jerry  Ford  at 
Quincy,  he  took  the  entire  management  and  control  of  the 
goods.  William  was  not  about  the  store,  and  gave  no  direc- 
tion, except  when  the  inventory  was  footed  up  and  taken  to 
his  room  up  stairs^  he  directed  the  amount  to  be  charged  to 
Jerry  on  his  books.  The  Court  find  the  bargain  to  have  been 
made  on  the  arrival  of  Jerry.  Jerry  £rom  that  time  went  on 
with  the  inventory  in  oonneetita  with  the  clerks,  assumed  the 
direction  of  matters  in  the  store,  and  sold  goods  to  customers 
—  the  memoranda  of  sales  being  kept  during  the  taking  of  the 
inventory  on  loose  papers.  The  inventory  was  leisurely  taken, 
occupying  from  the  first  till  the  morning  of  the  fifth  of  Novem- 
ber, and  was  fully  completed,  and  the  amount  oharged  over  to 
Jeny  Ford^  on  the  books  of  William,  some  two  hours  before 
the  levy  by  the  Sheriff.  The  goods  were  taken,  so  far  as  they 
went,  in  satisfaction  of  a  debt  of  long  standing  found  to  be 
due  Jerry  Ford  for  goods  sold  to  WiUiam  —  said  sum  appearing 
as  a  credit  in  favor  of  Jerry,  on  the  books  of  William  Ford. 
A  lease  of  the  store  was  also  executed  and  delivered  on  the 
morning  of  the  fifth,  before  the  arrival  ci  the  Sheriff,  as  shown 
by  the  uncontradicted  testimony  of  the  witnesses,  dated  as  of 
the  second — the  day  that  Jerry  took  charge.  True,  there  had 
been  no  formal  diBcharge  and  rehiring  of  the  clerks,  but  they 
manifesdy  acted  under  the  orders  of  Jerry,  and  William  never 
came  into  the  store,  or  interfered  in  any  way  after  the  arrival 
of  Jerry,  till  he  was  called  down  at  the  instance  of  the  Shmff 
at  the  time  he  came  to  make  the  levy.  Unquestionably,  as 
between  William  and  Jeny  Ford,  the  title  had  passed,  and 
had  the  goods  been  destroyed  by  fire  at  the  moment  of  the 
levy,  the  loss  would  have  fallen  on  the  vendee;  and  we  think 
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the.  conclusioii  to  bd  drawn  from  the  facts  found,  and  from  the 
teetimony,  equally  deaT,  that  the  actual  poBaession  had  paseed 
to  Jerry  Ford,  and  that  the  goods  were  under  his  actual  per^ 
sonal  control  as  eaxly  aa  the  second  of  November,  and  from 
that  time  till  the  levy*  The  sale- had  b^n  made,  the  control 
of  the  store  had  passed  to  Jerry  on  the  second  of  November, 
and  it  only  remained  to  complete  the  inventory  and  ascertain 
the  amount  to  be  charged  over,  and  this  was  fuUy  completed 
and  the  entries  made  upon  the  books  of  William  Ford  before 
the  defendant  commenced  his  levy.  We  are  fully  satisfied 
that  the  judgment  is  erroneous.  The  only  doubt  we  entertain 
19,  as  to  what  judgment  should  be  entered.  The  facts  are  veiy 
fuUy  found,  and  n^arding  the  final  conclusion  in  the  finding, 
M  a  concluaion  of  law  drawn  froni  the  facta  found — the  light 
in  which  the  Judge  below  considered  it— -we  think  it  errone- 
ous, and  the  conclusion  should  have  been^  that  there  was  an 
actual  delivery,  and  continued  change  of  possession  sufficient 
to  satisfy  the  Statute  of  Fraiids,  and  that  the  sale  was  valid 
as  against  the  creditors  of  William  Ford.  And  we  do  not  see 
how  any  other  result  could  be  arrived  at)  on  the  testimony,  if 
a -new  trial  wefe  had.  This  case  waa  tmd  once  before  by  a 
jury,  and  the  verdict  was  in  favor  of  the  plaintiff.  But  our 
predecessors  reversed  the  judgmetit  for  error  in  one  of  the 
instructiona.  Tbe  instsuction  was^  doubtless,  erraneons,  and 
the  judgment  properly  reversed  for  that  reason,  yet  we  think 
it  not  very  likely  that  the  verdict  was  realfy  affected  by 
the  error.  The  Justice  who  delivered  the  opinion,  while 
he  expressly  disclaimed  any  intention  to  decide  the  matter, 
remarked  that  '*  upon  reviewing  the  testimony  in  tbe  case,  we 
are  strongly  inclined  to  the  opinion,  that  there  waa  no  such 
atstual  delivery  of  the  goods  proved  as  made  the  contnet 
between  Wilfiam  Ford  and  Jerry  Ford  oomfdete  as  against 
the  former's  creditors/'  It  is  highly  probable  that  diis  sugges- 
tion influenced  th^  learned  Judge  who  tried  the  earn  below, 
in  deducing  his  concluaiom  from  the  laote  found.  But  what- 
ever may  have  been  tbe  evidence  adduced  on  the  firat  trial,  we 
fkte  satisfied  that  upon  the  evidence  now  piesented  by  the 
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record,  and  upd^  th0  apeerficlacjtif' found,  there  was  swaii  an 
actual  chauge  of  pofiaeasion  an  tq^render  the  sale  valid  as  againat 
the  other  creditors  oi  WiUiajai  Ford 

Upon  the  whole  we  think  the  plaintiff  should  have  had 
judgment  upon  the  facts  found,  and  clearly  so  upon  the  evi- 
dence. 

'  Ordered,  that  the  judgment  be  reversed,  and  the  District 
Court  be  directed  to  enter  judgment  in  favor  of  the  plaintiff 
for  the  sum  of  six  thousand  dollars,  atid  interest  from  Novem- 
b^  5th,  1859,  at  the  rate  of  ten  per  cent  pelr  annum  and  ^sts 
of  suit,  and  that  appellant  recover  his  costs  on  appeal. 

Mr.  Justice  Cvbxky  being  disqualified  did  not  participate  in 
the  deeision  of  this  case. 


THE  PEOPLE  ea?  rel  CALEB  DORSET  v.  EDWARD 
SMYTH,  County  Auditob  of  Tuolumnb  County. 

Saubiss  or  DiBTsaor  Artonvmrn, —  The  aalafieB  «f  Dlstiict  Atfeoraeyt  are 
not  audited  and  allowed  by  the  Boards  of  Snperrlpora  of  conntlea,  bat  by 
the  County  Aadlton.  Boards  of  Supervisors  have  no  power  over  or  duties 
to  perfonn  touching  the  salartos  of  District  Attorneys. 

Judgment  in  liANDAMutf. —  One  havlnf  ttie  title  to  the  oHlcv  of  Diobriet  At- 
torney, but  not  in  possession.  Is  not  bound  by  a  judgment  in  mandamus 
against  a  Board  of  Supervisors  to  which  he  was  not  a  party,  requiring  the 
Boaid  to  audit  and  allow  tfas  talary  of  another  In  possession  of  the  office 
without  title. 

OnricEB  Bound  to  Know  trs  Law  4S  to  who  is  bis  SuccisaoBw^  When 
the  question  aa  to  who  is  the  legal  successor  of  an  officer  is  in  litigation 
■pon  a  point  of  law,  the  officer  Is  bound  to  know  who  his  successor  is,  and  If 
the  legal  sacceesor  qoallfles  and  demands  the  office,  and  the  Incambent 
refuses  to  deliver  It  up  upon  ihe  termination  of  tho  lltlgstioin  ho  becomes  a 
trespasser  ah  initio. 

ISLAST  or  Air  OFTxcn  m  IirctDniT  to  tbs  Titlb.— One  having  the  legal 
right  to  a»  office,  hot  not  la  possesstoo  of  the  same,  hi  ^Ontltled  to  the  talary 
for  the  term  for  which  he  was  elected ;  and  tho  paymont  ,of  tho  salary  to 
one  In  possession  of  the  office  without  title  will  not  prevent  the  one  having 
the  tltlo  from  recovering  the  salary. 

BsooTssx  ov  OfMcfl  to  ITS  iNcipnirni.^*  Om  dalmliig  by  «6tloh  an  Office  or 
the  Incidents  to  the  office,  can  only  recoiwr  opon  .proof  of  titles 

IvarmcATioN  ov  SnaeriBs  on  Official  BoND.<^An  official  bond  Is  not  viti- 
ated because  tho  sureties  swear  that  *'they  are  worth  the  amount  for 
Which  thoy  become  liable  ovet  and  aftove  mU  theft  |Ml  diriHH^^ad  Uabintles,** 
Instead  of  saying  "  over  and  above  all  their  debts,'*  etc. 
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AppucATioir  to  the  Supreme  CSourt  for  writ  of  mandate  to 
(miipel  the  defendant,  Connty  Anditor  of  Tnolnmne  Coimty, 
to  audit  and  allow  the  salaiy  oi  the  relates  aa  Distriet  AtUMsev 
of  said  county. 

The  affidavit  of  the  anretiee  on  the  official  bond  of  the  lehtor 
states  that  they  '^  are  each  and  severally  worth  ihe  amoont  for 
which  they  have  become  sureties  in  the  above  bond  over  snd 
above  all  their  jnat  debte  and  liabilitiea." 

At  the  S^tember  election,  in  1868,  the  relator,  CUeb 
Dorsey,  and  one  Hugh  Q.  Piatt  were  opposing  candidates  for 
the  office  of  District  Attorney  of  Tuolumne  County.  At  that 
election  two  hundred  and  eleven  votes  wen  cast  for  the  can- 
didates for  that  office  by  soldiers  in  the  miEtary  service  of  the 
United  States.  Of  these  votes,  Piatt  recdved  two  hundred 
and  ten,  and  Dorsey  one.  With  these  votes  in,  Piatt  was  elected, 
otherwise  Dorsey.  They  were  included  in  the  oounl^  and 
Piatt  dedaied  elected.  Thereupon  Dorsey  bron^t  suit  to 
contest  the  election  upon  the  ground  that  the  votes  in  ques- 
tion were  illegal,  which  was  finally  determined  in  his  favor 
by  the  County  Court  on  the  7th  of  December,  186S,  and  bj 
this  Court  on  appeal  at  the  October  term,  1864.  Prior  to  tbe 
first  Monday  in  March,  1864,  at  which  time  the^term  of  office 
to  which  he  had  been  elected  commenced,  the  relator  duly 
qualified,  and  on  that  day.  formally  demanded  from  C.  C. 
Brown,  the  then  incumbent,  possession  of  the  office  and  the 
books  and  papers  pertaining  thereto.  On  account  of  the  p^^' 
ing  controversy  between  the  relator  and  Piatt,  Brown  refused 
to  comply  with  the  demand,  and  continued  to  hold  the  office 
and  exercise  its  functions  until  after  the  final  detenninatiMi 
thereof,  at  which  time  he  surrendered  the  office  to  the  relator. 
For  the  time  during  which  he  thus  held  over.  Brown  recdved 
from  the  county  the  salary  belon^ng  to  the  office^  amounting 
to  the  sum  of  seven  hundred  dollars,  which  was  paid  to  him 
in  obedience  to  a  mandamus  issued  by  tbe  District  Court  upon 
his  relation  against  the  Board  of  Supervisors,  to  which  pro- 
ceeding neither  the  relator  nor  the  respondent  were  parties; 
both,  however,  weve  cogninmt  of  the  proceeding  tfid  the 
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judgment  thereon.  Upon  coming  into  the  posaeaeion  of  his 
offiee^  the  relator  made  daim  for  the  hack  aalary  before  the 
napondenty  and  demanded  from  him  a  warrant  therefor,  which 
waa  ref uaed.    Hence  the  preaent  proceeding. 

Caleb  Dorsejf,  in  pro.  per*,  for  Relator. 

It  ia  a  well  aettled  principle  of  law  that  the  compensation 
of  an  office,  whether  it  be  a  aalary  or  fees,  doea  not  depend 
upon  ita  mere  occupation  and  exerciae,  but  npon  the  title  to 
the  <^oe.  The  party  who  haa  the  title  to  the  oSce  ia  the 
one  entitled  to  the  salary.  The  aalary  ia  an  incident  to  the 
title.  The  Supreme  Court  of  New  York  haa  laid  down  the 
doctrine  aa  follows:  ''The  compensation  of  a  public  officer 
ia  an  incident  to  the  title  to  the  office,  not  to  ita  mere  occupa- 
tion or  exercise.  The  principle  which  availa  to  auatain  the 
acta  of  officera  de  facto  in  respect  to  third  peraona,  will  not 
avail  to  auatain  the  claim  of  auch  an  officer  to  aalary  or  feea." 
{Peoph  V.  Tiemaari,  8  Abbott'a  Bep.  859.) 

The  aalaiy  commences  with  the  term.  The  certificate  of 
election  ia  only  evidence  of  the  title  derived  from  the  election. 
(Magee  v.  Supervisors,  10  Cal.  876;  Wammaeh  v.  HoUoway, 
8  Ala.  81 ;  Peter  v.  Stale,  1  McCord,  233.) 

In  this  case  the  judgment  of  the  County  Court  and  the 
judgment  of  the  Supreme  Court  affirming  that  of  the  County 
Court,  were  the  evidences  of  title  to  said  office  of  petitioner. 
Said  judgments  ahow  that  petitioner  was  entitled  to  the  (^ce 
from  the  first  Monday  in  Mardi,  1864,  and  if  the  principle 
laid  down  in  the  foregoing  decisiona  be  correct^  he  ia  entitled 
to  the  salary  from  that  date. 

H.  P.  Barber,  for  Defendant 

The  plaintiff  performed  none  of  the  duties  of  the  <dSce,  and 
cannot  recover  the  back  salary,  at  least  from  the  county.  The 
statute  (Wood's  Dig.  p.  1,147,  Art  478,)  provides  that  the 
District  Attorney  of  Tuolumne  ^  diall  receive  for  his  services 
annually"  the  sum  of  one  thousand  two  hundred  dollars. 
(Payne  v.  San  Fr&ncisco,  8  Cal.  123.) 
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fTtie  pUiBtiff /^e&tQB  to  the  HeW  York  case  af  People  v.  T«€< 
fH^^  30  'Barb.  183>  !  The  Oomrt  ^iU  aee/^en  examiiuitioii, 
t^at^4hi^t  ci|8e  waa  decided  iazpreeflfy'i^  the  grdund  tkat  under 
the  'New  York  statute'iM)  p^dt  to  hold  o?er  was  vbeted  in  the 
incumbent.  v       -  '" 

Although  the  CouAty*  A*ndifor  may  bd  'the'  party  required 
to  draw  the  warranty  it  is  th^  duty  of  the  Supervisors  to  "ex- 
amine, settVe^  and  allow  all  accounts  legally  chargeable  against 
the  county/''^^  '(Wood's  Dig!^  Art" 3,319.)  . 

It  is  particularly .  requisite  thkt  the  Supervisors  should 
inspect  the  account  of  the  l)istrict  Attorney,  fo^  if  .he  fail  tp 
attend  the  term  c|f  any  District  Couyt  or  Court  of  Sessions, 
the  Court  is  authorized  to  ^appoint  a».  substitute,  to  be  paid 
from  the  County  Treasury.    (Wood's  Dig.  Art  118.) 

Petitionler,  not  having  filed  the  risquiBite  bond,  could  not 
legally  perform  the  duties  of  his  oflSce,  and  therefore  could 
claim  no  compensation.     (W.  Di,  77,  Art.  208.) 

If  a  party  were  allowed  .to  interpolate  the  word  "just,'* 
the  statute  might  easily  be  avoided.  He  migl^t  confess  a 
fraudulent  judgment  covering  his  entire  prpperty;  this  evi- 
dently would  not  be  a  *'just^  de])t — yet,  as  between  himself 
and  the  party  to  whom  the  same  was  confessed^  it  would  be 
perfectly  valid,  on  the  ground  that  he  could  not  interpose  his 
own  fraudulent  act  as  an  answer  U>  the  judgmenl;^  being  far- 
iiceps  criminis. 

By  the  Court,  SANDiaausoN,  C.  J.   ,  .^. 

The  question  involved  in  this  case  Is  whpther  Brown,  the 
old  incumbent,  or  the  relator  is  entitled  to  the  salary  for  the 
time  during  which  the  foTn\$m  held  over,  lids  qu^tion  is 
wholly  unaffected  by  the  mandamus  against  the  Board  of 
Stipervtsors. '  ^6  relator  was  not  a  party  to  that  proceeding, 
nor  had  the  Boari'  bAj  powef  over  or  duly  to  perfoTm  touch- 
ing the  salary  of  his  office.  The  salary  of  district  Attorneys 
is  not  audited  and  allowed  by  the  Board  of  Supervisor^  Imt 
by  the  County  Auditor.     (Wood^s  Digest,  p.  664,  Sec  2,  and 
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p.  694^  Sec  9^)  Admitting  that  he  could  have  intervened  in 
that  proceeding  we  know  of  no  rule  hy  which  he  was  com- 
pelled to  do  80,  and  such  being  the  case  his  rights  in  the  premises 
could  not  be  prejudice  by  his  omitting  to  do  wliat  no  rule  of 
law  required. 

Every  one  is  presumed  to  know  the  law,  and  therefore  Mr. 
Brown  was  bound  to  know  under  the  circumestances  who  was 
his  successor,  and  to  yield  the  office  upon  his  qualification  and 
demand.  He  was  bound  to  aet  at  his  peril,  and  if  he  held 
over,  and  thereafter  it  should  appear  that  the  party  so  qualify- 
ing and  demanding  the  office  had  at  the  time  a  tide  thereto  he 
could  claim  nothing  on  the  score  of  services  rendered,  for  upon 
the  determination  of  that  question  he  became  a  usurper  ab 
imtio.  The  salary  annexed  to  a  public  office  is  incident  to 
the  title  to  the  office,  and  not  to  its  occupation  and  exercise. 
{The  People  ex  rel.  Morion  v.  Tieman,  8  Abbott's  Practice 
Reports,  359.)  In  the  case  cited  the  Court  said:  ''The  salary 
and  fees  are  incident  to  the  title,  and  not  to  the  usurpation 
and  colorable  possession  of  an  office.  An  officer  de  facto  may 
be  protected  in  the  performance  of  acts  done  in  good  faith  in 
the  dischai^  of  the  duties  of  an  office  under  color  of  right, 
and  third  persons  will  not  be  permitted  to  question  the  valid- 
ity of  his  acts  by  impeaching  his  title  to  the  office.  Public 
interests  require  that  acts  of  public  officers,  who  are  such 
de  facto,  should  be  respected  and  held  valid  as  to  third  persons 
who  have  an  interest  in  them,  and  as  concerns  the  public,  in 
order  to  prevent  a  failure  of  justice.  (2  Kent's  Com.,  295.) 
But  it  does  not  follow  that  a  right  can  be  asserted  and  en- 
forced on  behalf  of  one  who  acts  merely  under  color  of  office, 
without  le^l  authority,  as  if  he  were  an  officer  de  jure.  When 
an  individual  claims  by  action  the  office  or  the  incidents  to  the 
oflBce,  he  can  only  recover  upon  proof  of  title.  Possession 
under  color  of  right  nny  well  serve  as  a  shield  for  defence, 
hn  cannot,  as  against  the  public,  be  converted  into  a  weapon 
of  attnrk  ^o  cpcure  the  fruits  of  the  usurpation  and  the  incidents 
to  the  office.'' 
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The  teebnical  objection  interikMed  to  the  leUitor^s  <^cial 
bond  isy  in  our  jnd^ent^  untenable. 

Having  the  title  to  the  office,  the  relator  is  entitled  to  the 
salary  from  the  conunenoemeiit  of  the  term  for  irhich  he  was 
elected,  and  he  cannot  be  deprived  of  it  by  the  usurpation  of 
Brown,  or  the  wrongful  payment  of  the  same  to  the  latter  bj 
the  direction  of  a  Oourt  in  a  proceeding  to  which  he  waa  not 
a  party. 

Peremptory  mandamus  allowed. 


JACOB  P.  LEESE  v.  WILLIAM  8.  CLARK. 


JimoMKiT  IN  BjacTMsiiT  wHBBi  DmNiMLaTi  flmfwm  t» 

If,  In  an  action  against  aeyeral  defendants,  sned  jointly  to  roeoror  the  pos- 
session of  a  tract  of  land,  tbe  defendants  serer  In  thslr  answers,  bnt  do  not 
demand  separate  trials,  and  the  Jury  flnds  spedallr  that  the  dcftndanu  ate 
sererally  In  possessloD  of  separate  parcels  of  the  land  sned  for,  and  If.  « 
appeal  to  the  Snpreme  Conrt,  that  Court  directs  Judgment  to  be  entered  la 
the  Court  below  **•  fOr  the  plaintiff  npon  the  special  findings  for  the  premlsei 
la  controTersy*  porsoant  to  the  prayer  of  tho  eomptatnt,"  a  Joint  JndgDCst 
rendered  In  the  Conrt  below  npon  filing  the  romlttltnr  there  against  all  or  • 
part  of  the  deftodants  Is  erroneoas. 

40nf. —  In  such  case,  notwithstanding  the  entry  of  the  Joint  Judgment,  the 
plaintiff  may  apply  for  and  haTo  a  sereral  Judgment  agaiaat  the  defiwdssti. 

Innc. —  In  such  case,  also,  the  entry  of  a  several  Judgment  against  part  ef 
the  defendants  Is  not  a  discontinuance  of  the  action  nor  an  abandonment  of 
the  same  by  the  plaintiff  as  to  the  others,  nor  does  It  prochido  him  froB 
afterwards  moring  fbr  and  haying  a  sereral  Judgment  agalant  a  dsfcndsst 
not  Included  la  the  first  sereral  judgment 

PosM  ov  JuDQxaiiT  A  QuusTioif  ov  L4w.-^Th«  Questlon,  whether  a  Jadgmmt 
entered  In  the  Court  below.  Is  entered  In  accordance  with  the  mandate  of 
the  appellate  Court  la  one  of  law.  and  not  of  fact 

■mcBT  OF  JuDOxaxT. —  The  entry  of  a  judgment  by  tlw  Clark  la  a  mlalstirki 
act 

BryacT  oy  RaciTALS  ix  a  Juoqmbnt. —  The  recitals  la  a  sevural  Jodgmest 
against  one  of  a  number  of  defendants,  that  la  a  fonnar  Judgment  In  tkc 
same  action  the  name  of  this  defendant  was  strickaa  oat  on  plahitiffk 
motion,  is  prima  faoie  eyldence  only  of  the  fact  nnd  saay-be  contradicted  by 
the  recitals  in  eald  former  judgment 

loaM. —  The  recital  In  a  judgment  that  a  party  asfendant  acahuk  whom  tt  ii 
entered  appeared  In  the  action  Is  prima  fMi  ortdeaca  only  of  the  tect 

CuDtK's  RncxTALS  IX  JtmoMaxT. —  It  Is  not  neceesary  for  a  Cleifc  Ui  enteiias 
up  a  judgment  to  buert  thaisia  redtals  of  his  expoatttoa  of  the  preeedteg 


Appbal  from  the  Diatrict  Coort^  Fourth  Jndieial  Distridt, 
City  and  County  of  San  Franciaoo. 
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This  case  was  before  the  Supreme  Court  at  the  July  term, 
1861|  when  the  judgment  was  reversed  and  the  case  remanded 
for  a  new  trials  and  again  at  the  July  term,  1862,  when  the 
judgment  was  reversed,  and  the  Court  below  directed  to  enter 
judgment  for  the  plaintiff  upon  the  special  findings  for  the 
premises  in  controversy  pursuant  to  the  prayer  of  the  com- 
plaint (See  18  Cal.  685,  and  20  Cal.  387,  where  the  general 
facts  pertaining  to  the  action  are  fully  reported.) 

The  following  is  the  judgment  of  the  Supreme  Court  ren- 
dered at  the  July  term,  1862 : 

**  And  now,  at  this  day,  this  cause  bdmg  called,  and  having 
been  heretofore  argued  and  submitted,  and  taken  under  advise- 
ment by  the  Courts  and  all  and  singular  the  law  and  premises 
being  by  the  Court  here  seen,  heard,  understood,  and  fully 
oonsidered,  the  opinion  of  the  Court  herein  is  delivered  by 
Field,  C.  J.|  Cope,  J.,  concurring  to  the  effect  that  the  judg- 
ment of  the  Court  below  be  reversed,  with  directions  to  enter 
judgment  for  the  plaintiff  upon  the  special  findings  for  the 
premisea  in  controversy,  pursuant  to  the  prayer  of  the  com- 
plaint 

''Whereup<m  it  is  now  considered,  ordered,  adjudged,  and 
decreed  by  the  Court  here,  that  the  judgment  of  the  District 
Court  of  the  Fourth  Judicial  District,  in  and  for  the  County 
of  San  Francisco,  in  the  above  entitled  cause  be  and  the  same 
is  hereby  reversed  with  costs,  and  said  Court  is  directed  to 
enter  judgment  for  the  plaintiff  upon  the  special  findings  for 
the  premises  in  controverq^^  pursuant  to  the  prayer  of  the 
complaint*' 

Upon  the  filing  of  the  remittitur,  and  on  the  29th  day  of 
October,  1862,  the  following  judgment  was  entered  in  the 
District  Court: 

"Whereas,  on  the  21st  day  of  February,  A*  p.  1862,  a 
judgment  was  entered  in  the  above  entitled  cause  in  favor  of 
the  above  named  defendants,  against  plaintiff,*  upon  a  special 
verdict  of  a  jury  duly  impanelled  to  try  said  cause,  from  which 
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judgment  the  said  plaintifF^  on  the  5th  day  of  March,  A.  D. 
1862,  perfected  an  appeal  to  the  Supreme  Court  of  the  State 
of  California.  And,  whereas,  the  said  appellant  having  filed 
in  said  District  Court  the  remittitur  of  said  Supreme  Court, 
wherein  It  is  ^  ordered,  adjudged,  and  deer^ed  that  the  judg- 
ment of  the  District  C6urt  of  the  Fourth  Judicial  District^  in 
and  for  the  City  and  County  of  San  Francisco,  in  the  ahoTe 
entitled  cause,  be  and  the  same  is  hereby  reversed  with  costs; 
and  said  Court  is  directed  to  enter  judgment  for  the  plaintiff 
upon  the  special  findings  for  the  premises  in  ccmtrorersy,  pur- 
suant to  the  prayer  of  the  complaint'  Now  upon  application 
and  motion  of  counsel  for  plaintiff  for  judgment  in  conformity 
with  the  mandate  of  said  Supreme  Court,  it  is  ordered, 
adjudged^  and  decreed  that  the  judgment  heretofore  entered 
herein  on  the  21st  day  of  February,  A.  D.  1862,  in  favor  of 
defendants  against  the  plaintiff,  stand  for  naught,  and  that  the 
said  plaintiff,  Jacob  P.  Leese,  do  have  and  recover  of  and  from 
William  S.  Clark,  Daniel  Gibb,  James  Spear,  Charles  M. 
Hitchcock,  Charles  Mintum,  W.  Hood,  and  John  Pfeiffer, 
executor  of  Ed.  F.  Saelzer,  deceased,  defendants,  possession  of 
the  premises  m^itioned  and  described  in  the  complaint  on  file 
herein,  as  follows,  to  wit:  " 

Then  follows  a  description  of  the  land  as  contained  in  the 
complaint 

On  the  9th  day  of  December,  186S,  the  following  judgment 
was  entered  in  the  same  cause  : 

^^  The  plaintiff,  by  his  counsel,  having  heretofore  moved  the 
Court  to  modify  the  judgment  in  this  cause,  and  the  Court 
having  taken  the  same  under  advisement^  now  at  this  day,  the 
respective  parties  appearing  by  counsel  respectively,  and  the 
defendants  not  objecting  thereto,  said  motion  is  granted;  and 
it  is  ordered,  that  the  judgment  heretofore  entered  in  this 
cause,  in  favor  of  plaintiff  and  against  the  defendants,  be  and 
the  same  is  so  modified  as  to  read  as  follows,  to  wit: 

"Whereas,  on  the  21st  day  of  February,  A.  D.  1862,  a 
judgment  was  entered  in  the  above  entitled  cause,  in  favor  of 
the  above  named  defendants  against  the  above  named  plain- 
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tiff,  iipon  tbe  fipecial  verdict  of  a  jurjj  duly  impaneiled  t*j  try 
said  cause^  from  whick  judgment  the  said  plaiotifF  on  the  5th 
day  of  March,  A-  D,  1862,  perfected  an  appeal  to  the  Supreme 
Court  of  the  State  of  California ;  and,  whereas,  the  said  apptl- 
lants  having  filed  in  said  District  Court  the  remittitur  of  said 
Supreme  Court,  wherein  it  is  ordered,  adjudged,  and  decreed, 
that  the  judgment  of  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  City  and  County  of  San  Francisco,  in 
the  above  entitled  cause,  be  and  the  same  is  hereby  reversed 
with  costs;  and  said  Court  is  directed  to  enter  judgment  for 
the  plaintiflFj  upon  the  special  findings,  for  the  premises  in  con- 
troyersy,  pursuant  to  the  prayer  of  the  complaint 

'*Now,  therefore,  upon  application  and  motion  of  counsel 
for  plaintiff  for  judgment  in  conformity  with  the  mandate  of 
said  Supreme  Court,  it  is  ordered,  adjudged,  ^id  decreed,  thai 
the  judgment  heretofore  entered  herein  on  the  21st  day  of 
February,  A,  D,  1862,  in  favor  of  defendant,  against  the  plaiur 
tiff,  stand  for  naught,  and  that  the  said  plaintiff,  Jacob  P. 
Leese,  do  have  and  recover  of  and  from  the  defendant,  Jame& 
Spear,  all  that  part  or  parcel  of,"  etc  Here  follows  a  descrip- 
tion of  the  porticm  of  the  land  described  in  the  complaint, 
found  by  the  special  verdict  to  be  in  the  possession  of  Spear, 
After  the  deacriptioti,  like  several  judgments  were  entered 
against  three  of  the  remaining  defendants,  for  the  separate 
parts  of  the  land  of  which  they  were  in  possession.  The  recitals 
in  the  judgment  were  not  repeated-  Defendant  Clark  was  not 
included  in  this  judgment 

May  2d,  1864,  on  motion  of  plaintiff,  made  on  written 
notice,  filed  April  4th,  1864,  the  following  judgmtent  was  en- 
tered in  the  District  Court  against  defendant  Clark : 

"Whereas,  on  the  2l8t  day  of  February,  A.  D.  1862,  a  judg- 
ment was  entered  in  the  above  entitled  cause  in  favor  of  the 
above  named  defendants  against  pilaintiff,  upon  a  special  ver- 
dict of  a  jury  duly  impanelled  in  said  cause,  ifrom  which  judg- 
ment the  said  plaintiff  oh  the  5th  day  of  March,  A.  D.  1862, 
perfected  On  appeal  to  the  Supreme  Court  of  the  State  of 
California ;  and,  whereas,  the  said  appellant  having  filed  ip 
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said  District  Court  the  remittitur  of  said  Supreme  Courty 
wherein  it  is  ordered^  adjudged,  and  decreed,  that  the  judg- 
ment of  the  District  Court  of  the  Fourth  Judicial  District,  in 
and  for  the  City  and  County  ci  San  Pranciseo,  in  the  above 
entitled  cause,  he  and  the  same  hereby  is  reversed  with  costs; 
and  said  Coart  is  directed  to  enter  judgment  for  the  plaintiff, 
upcm  the  special  findings,  for  the  premises  in  controveny, 
pursuant  to  the  prayer  of  the  complaint 

^^  And  judgment  having  been  heretofore  entered  in  pursuance 
of  the  direction  of  the  Supreme  Court  as  to  all  of  said  defend- 
ants appertaining,  including  the  said  defendant  Clark,  which 
said  judgment  was  afterwards,  on  motion  of  the  plaintiff, 
amended  by  striking  out  tHe  name  of  the  said  defendant,  Clark, 
and  judgment  was  thereupon  entered  against  his  co-def^idantB, 
leaving  the  said  defendant,  Clark;  now,  upon  applicatioju  of 
counsel  for  the  plaintiff,  and  after  hearing  counsel  for  the 
said  defendant  Clark,  and  due  deliberation  having  been  there- 
upon had^  (m  motion  of  Brooks  &  Whitney,  attcnneys  for  the 
plaintiff,  it  is  ordered,  adjudged,  and  decreed,  that  the  ssid 
judgment  heretofore  entered  herein  on  the  21st  day  of  Fdmiaiy, 
A.  D.  1862,  in  favor  of  said  defendant,  and  against  the  plain- 
tiff, stand  for  naught,  and  that  the  said  plaintiff,  Jacob  P. 
Leese,  do  have  and  recover  of  and  from  the  defendant,  William 
S.  Clark,  all  tiiat,''  etc. 

Here  follows  a  description  of  tiie  part  of  the  land  in  Olaik'i 
possession. 

The  other  facts  are  stated  in  the  opinion  of  llie  Court 

Clarke  A  Carpentier,  for  Appellant 

The  voluntary  abandonment  of  the  judgment,  entered  Octo- 
ber 29th,  1862,  which  included  Clark  with  the  other  defend- 
ants, and  covered  all  the  land  in  dispute,  by  the  amended  jndg^ 
ment  of  December,  1862,  which  industriously  excludes  liim 
from  it,  without  any  necessity,  propriety,  or  good  reason,  and 
without  permission  or  leave  of  the  Court,  or  any  ezpreas  or 
implied  reservation  of  a  right  to  proceed  against  Clark  nib- 
sequently,  operated  a  discontinuance  as  to  hinL 
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The  trial  before  the  jniy  in  February,  1868,  was  a  joint  one 
against  all  the  defendaqts,  and  a  joint  judgment  was  entered 
in  their  favor,  from  which  the  plaintiff  appealed.  The  Supreme 
Ciourt  reversing  that  judgment,  dictated  the  judgment  to  be 
entered  in  favor  of  the  plaintiff,  leaving  no  discretion  in  the 
District  Court 

The  judgment  so  to  be  entered  was  ordered  to  follow  the 
prayer  of  the  complaint  and  the  special  findings  of  the  jury. 
It  w«s  a  simple  clerical  act,  to  prepare  the  judgment  thus 
ordered.  It  was  prepared  and  entered,  and  the  office  of  the 
mandate  accomplished.  The  trial  was  a  joint  one,  and  the 
judgment  is  required  to  be  entered  by  the  ckAf  ^  in  conformity 
to  the  verdict''    (Practice  Act,  §  197.) 

If  the  verdict  had  been  for  the  plaintiff,  '^  according  to  the 
prayer  of  the  complaint,''  but  one  judgment  could  have  been 
entered  thereon. 

The  one  hundred  and  forty-fifth  section  of  the  Practice  Act 
provides  that  '' judgment  may  be  given  .for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one  or  more  of 
several  defendants,  and  it  may,  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  rights  of  the  parties  oo 
eadi  side,  as  between  themselves."  And  section  one  hundred 
and  forty-six  is  as  follows: 

'^  In  an  action  against  several  defendants  the  Oourt  may,  in 
its  discretion,  render  judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others,  whenever  a 
several  judgment  is  proper."'  By  these  two  sections  all  cases, 
whether  of  joint  or  several  liability,  are  placed  upon  the  same 
platforuL 

The  point  has  been  directly  decided  in  New  York,  under 
exactly  similar  provisions  of  the  code  of  procedure: 

In  Bacon  v.  CamHoek,  11  Howard's  Practice  Bep.  200,  Mr. 
Justice  Harris  in  deciding  the  point  remarks:  ^  Tlie  common 
law  rale  is  that  the  judgment  must  dispose  of  the  rights  of  all 
the  parties.  There  eould  be  no  two  final  judgments  in  the  same 
action.'* 
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Brooks  &  Whitnetf,  for  Bespondent 

The  judgment  of  October  29'tli,  1862,  waa  wiped  out  of  the 
record  by  the  judgment  which  was  entered  in  December,  1862. 
If  the  judgment  of  December,  1862,  disposed  of  the  entire  con- 
troversy, that  was  an  end  of  the  action.  If  it  did  not,  then 
the  action  was  not  at  an  end. 

If  the  Court  could  not  enter  up  several  judgments  in  an 
action  of  ejectment,  that  would  be  the  end  of  the  matter. 
But  this  the  appellant  does  not  pretend.  He  admits  that  the 
Court  had  this  power.  The  very  point  was  presented  in  the 
case  of  Lick  v.  Stockdale,  18  CaL  220.  That  was  an  action 
of  ejectment.  The  plaintiff  brought  his  suit  to  trial  as  to 
some  of  the  defendants,  had  a  finding  in  his  favor,  and  entered 
up  final  judgment  against  them,  and  executed  his  judgment, 
ejected  those  defendants,  and  was  put  in  possession  of  the 
land  which  was  severally  occupied  by  them.  The  suit  was 
for  four  fifty-vara  lots,  and  these  defendants  occupied  only  one 
of  them.  Some  two 'years  after,  he  went  on  with  his  suit 
against  the  other  defendants,  and  had -judgment  The  defend- 
ant Stockdale  appealed,  and  one  of  the  grounds  of  appeal  as- 
signed by  him  was  that  there  was  a  final  judgment  already 
entered  in  the  cause;  but  the  Supreme  Court  held  this  point 
not  well  taken. 

Section  one  hundred  and  forty-six  of  the  Practice  Act  allows 
the  Court  to  render  judgment  against  one  or  more  of  the  de- 
fendants, leaving  the  action  to  proceed  against  the  other,  v^&en- 
ever  a  several  jvdgment  is  proper.  It  will  not  be  pretended 
that  a  several  judgment  was  not  proper  in  this  case.  It  was 
not  only  proper  but  necessary,  because  the  defendants  had  no 
community  of  title  or  possession.  They  were  not  joint  tenants, 
tenants  in  common,  or  co-parceners,  but  derived  their  claims 
of  title  from  divers  sources,  and  occupied  in  severalty  each  his 
particular  portion ;  and,  by  a  stipulation  made  part  of  the  judg^ 
ment  record,  it  was  pr6cisely  ascertained  what  particular  lot  or 
parcel  each  defendant  hisld,  S6  that  a  s^eral  judgment  was  not 
only  proper  but  necessary.  The  judgment  was  precisely  thn 
same  in  this  case  as  in  Lick  v.  Stockdale. 
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Nor  does  it  make  any  difference  that  the  trial  was  a  joint 
one.  Trials  in  ejectment  are  almost  always  joint  It  does 
not  follow  that  the  judgment  must  be.  Whether  the  judg- 
ment shall  be  joint  or  several  does  not  depend  upon  the  fact 
whether  the  trial  is  joint  or  aereral,  but  whether  the  defense  is 
joint  or  severaL 

By  the  Court,  Shatteb,  J, 

Ejectment  for  the  recovery  of  certain  lots  in  the  City  of 
Sim  Francisco.  There  were  forty-one  defendants  in  all,  who 
answered  severally.  The  jury  rendered  a  general  verdict  for 
the  defendants,  and  answered  also  to  certain  special  issues. 
Plaintiff  moved  for  judgment  on  the  special  findings.  The 
motion  was  denied  and  judgment  was  entered  for  all  of  the 
defendants.  On  appeal  to  the  Supreme  Court  the  judgment 
was  reversed,  and  the  Court  below  was  directed  ''to  enter 
judgment  for  the  plaintiff  upon  the  special  findings,  pursuant 
to  the  prayer  of  the  complaint*'  Amongst  other  things,  the 
special  findings  disclosed  the  parts  or  portions  of  the  premises 
sued  for  of  which  the  defendants  were  respectively  possessed. 
The  remittitur  having  been  sent  down  and  filed,  the  plaintiff's 
counsel,  on  the  29th  of  October,  1862,  '^  moved  for  judgment, 
in  conformity  with  the  mandate  of  the  Supreme  Court/'  and 
thereupon  a  joint  judgment  was  entered  against  ei^t  of  the 
forty-one  defendants,  Clark  being  one  of  the  eight  There- 
after, and  as  we  must  assume,  before  the  expiration  of  the 
term,  and  upon  like  '^application  and  motion  of  counsel  for 
plaintiff  for  judgment  in  conformity  with  the  mandate  of  the 
Supreme  Court,"  a  second  judgment  was  entered  (containing 
several  judgments  in  effect)  against  four  only  of  the  eight 
defendants  named  in  the  first  judgment  —  Clark  being  one  of 
the  four  omitted.  It  appears  from  the  recitals  in  this  second 
judgment,  that  it  was  entered  upon  a  motion  of  the  plaintiff 
to  "  modify  "  the  first  judgment ;  but  all  we  know  with  regard 
to  the  nature  of  the  modifications  sought  for  ia  found  in  the 
particular  recital  above  quoted. 
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The  plaintiff,  thereafter,  moved  for  a  several  judgment 
against  Clark.  The  motion  was  made  upon  the  remittitur  and 
papers  on  file,  and  came  on  to  be  beard  April  4tb,  1864.  The 
motion  was  opposed  by  Clark  on  grounds  set  forth  in  the  record. 
The  files  were  used  at  the  hearing  and  affidavits  were  introduced 
by  both  parties.  The  files  and  affidavits  are  left  out  of  the 
transcript  by  stipulation.  The  Court  decided  in  favor  of  the 
motion,  and  a  several  judgment  was  entered  accordingly  against 
Clark,  May  2d,  1864. 

The  judgment  recites,  among  other  things,  the  appeal  to  the 
Supreme  Court,  the  remittitur  and  the  joint  judgment  against 
the  eight  defendants  in  the  first  instance,  and  states  that  it 
was  entered  "in  pursuance  of  the  directions  of  the  Supreme 
Court ;  '*  and  then  follows  the  furthep  statement  that  the  first 
judgment  "  was  afterwards  amended,  on  motion  of  the  plaintiff, 
by  striking  out  the  name  of  Clark;  and  that  judgment  was 
thereupon  rendered  against  his  co-defendants,  leaving  [out]  the 
said  defendant  Clark.  !N'ow,  upon  application  of  counsel  for 
the  plaintiff,  it  is  ordered,  adjudged  and  decreed,'*  etc  The 
appeal  is  taken  from  this  judgment  against  Clark  and  from  the 
order  by  which  the  judgment  was  awarded. 

The  proposition  of  the  appellant  comes  to  this:  That  the 
record  establishes  a  voluntary  discontinuance  or  abandonment 
of  the  action  as  to  Clark.  The  argument,  generally  stated,  is, 
that  the  first  judgment  was  substantially  in  conformity  to  the 
mandate;  that  the  plaintiff  moved  to  modify  or  amend  the 
judgment  by  striking  out  the  name  of  Clark  and  three  others; 
and,  furthermore,  that  he  procured  the  judgment  against  tlio 
remaining  four  to  be  turned  or  resolved  into  several  judgments 
against  each  of  them,  thereby,  as  is  contended,  manifesting  an 
intention  to  abandon  all  further  proceedings  in  the  action  as  to 
Clark.  The  counsel  of  the  respondent,  however,  does  not 
assent  to  but  controverts  the  facts  upon  which  the  reasoning 
proceeds. 

First  —  The  judgment  first  entered  upon  the  remittitur,  was 
not,  in  our  opinion,  in  conformity  to  the  mandate  of  the 
Supreme  Court.     In  the  first  place,  the  judgment  was  entered 
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against  eight  of  the  defendants  only.  In  the  second  place,  il 
was  entered  against  the  eight  jointly.  The  answers  were 
several  —  the  findings  were  several  —  and,  in  the  absence  of  any 
stipulation  of  parties,  the  joint  judgment  was  erroneous  and  any 
party  prejudiced  by  the  error  could  have  appealed.  (Wirumis 
V.  Christy,  4  Cal.  70;  McOarvey  v.  Little,  15  Cal.  31.)  And 
the  Supreme  Court  took  that  view  of  the  law  when  it  directed! 
judgment  to  be  entered  upon  the  special  findings.  It  does  not 
appear  that  that  form  of  judgment  was  departed  from  on  stip- 
ulation, nor  by  I'eason  of  any  interposition  of  the  plaintiff. 
He  did  nothing,  so  far  as  the  record  shows,  except  move  for 
judgment  "in  conformity  with  the  mandate;*'  and  the  judg- " 
ment  that  he  got  was  very  far  from  conforming  to  the  man- 
date. Thereafter,  according  to  the  record,  the  plaintiff  moved 
to  "modify  the  judgment"  by  making  a  fresh  "application 
and  motion  for  judgment  in  conformity  with  the  mandate  of 
the  Supreme  Court'^  In  view  of  this  specification  it  is  mani- 
fest the  plaintiff  was  dissatisfied  with  the  judgment  as  it  stood 
on  the  ground  that  it  met  the  mandate  neither  in  form  nor  ii 
substance.  We  gather  from  the  specification  that  It  was  the 
fixed  purpose  of  the  appellant  to  stand  upon  the  mandate  as 
the  test  of  his  right  and  of  the  form  in  which  the  judicial 
vindication  of  it  should  be  pronounced  upon  the  record.  But 
the  judgment  entered  ministerially  upon  this  motion  was  a 
wider  departure  from  the  requirements  of  the  mandate  thai 
the  one  which  it  was  the  purpose  of  the  motion  to  supplai^t! 
The  new  judgment  was  several  to  be  sure,  but  it  was  against 
four  defendants  only.  And  for  this  eccentricity  the  plaintitf 
is  in  no  manner  responsible  upon  the  record.  There  are  then 
no  acts  of  discontinuance  or  abandonment  by  the  plaintiff,  but 
a  persistent  seeking  on  his  part  for  the  relief  adjudged  by  the 
Supreme  Court  instead. 

There  is  an  apparent  conflict  between  the  recitals  of  the 
several  judgment  against  Clark  —  the  third  in  the  series  —  and 
the  recitals  contained  in  the  first  and  second  judgments  respec- 
tively. By  the  recitals  of  the  first  judgment  it  "was  entered^ 
npon  the  plaintiff's  motion  for  judgment  in  conformity  to  the 
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mandate/'  and  the  recitals  of  the  second  judgment  are  to  the 
same  effect.  Each  of  these  judgments  may  be  said  to  state 
the  facts  of  its  own  history,  and  the  third  judgment  under- 
takes to  recapitulate  them.  It  recites  that  the  first  judgment 
^'^was  entered  in  pursuance  of  the  direction  of  the  Supreme 
Court**  Whether  it  was  so  entered  or  not  is  a  questicm  of 
law  and  not  a  point  of  fact.  We  have  the  judgment  and  the 
mandate  both  before  us,  and  hold  that  the  first  judgment  is  not 
in  pursuance  of  the  mandate,  except  it  be  in  a  very  limited 
sense.  We  consider  that  the  Clerk  in  entering  up  the  third 
judgment  fell  into  a  mistake  of  law  in  this  respect  The  third 
.  judgment  recites  also  that  the  first  judgment  ^^  was,  on  motion 
of  the  plaintiff,  amended  by  striking  out  the  name  of  the  said 
defendant  Clark,  and  judgment  was  thereupcm  entered  against 
his  co-defendants,  leaving  out  the  said  defendant  Clark.*' 

These  judgments  are  all  m  pari  materia,  and  counsel  have 
flo  treated  them  by  bringing  them  all  into  the  reoord,  and  by 
arguing  upon  each  of  them  as  illustrated  by  the  others.  The 
judgments  were  entered  by  the  Clerk  as  a  ministerial  officer 
(McMillan  v.  Richards,  12  CaL  468) ;  and  if  entered  by  judi- 
cial direction,  it  comes  to  the  same  thing.  The  recital  in  a 
judgment  that  a  party  defendant  against  whom  the  judgment 
fis  entered  appeared  in  the  action  is  prima  facie  evidrace  (mly 
of  the  fact;  and  we  consider  the  Clerk's  recital  in  the  third 
judgment;  that  the  first  was  amended  by  ^*  striking  out  Clark's 
name  on  the  plaintiff's  motion,"  to  be  so  far  within  the  role 
that  it  may  at  least  be  confronted  with  the  recital  in  the  second 
fudgment  which  gives  a  very  different  version  of  the  character 
and  object  of  the  plaintiff's  motion.  Again :  at  the  time  the 
third  judgment  was  applied  for  and  ordered,  the  Court  had 
nothing  before  it  bearing  upon  the  question  in  hand,  of  which 
we  have  any  knowledge,  except  the  second  judgment  and  it«t 
recitals;  and  they  constitute  the  basis^  as  we  must  presume, 
on  which  the  several  judgment  against  Clark  was  ordered. 
The  recitals  of  the  third  judgment  were  not  ordered  by  the 
Court  —  nor  was  it  necessary  to  insert  them.  They  were  put 
in  by  the  Clerk,  and  are  nothing  moxe  than  his  expositioii  of 
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the  motion  antedating  the  several  judgment  and  hjHty  set  forth 
therein.  The  result  is,  that  there  are  in  our  judgment  no 
facts  in  the  record  which  per  90  work  a  discontinuance  of  tho 
action  as  to  Clark,  and  none  showing  that  the  action  was  aban- 
doned as  to  him  by  the  plaintiff.  The  plaintiff  had  a  several 
verdict  against  Clark.  The  Supreme  Court  had  adjudged  the 
plaintiff  was  entitled  to  a  separate  judgment,  and  the  plaintiff, 
after  two  unsuooessful  applications,  secured  the  entry  of  such 
judgment  for  the  first  time,  on  the  2d  of  May,  1864.  We 
cannot  adjudge  that  the  plaintiff  had  lost  his  right  to  have 
judgment  entered  on  the  grounds  stated  eiK^ept  upon  the  clear- 
est demonstration,  and  the  whole  force  of  the  record  is  the 
other  way. 

Second  —  There  is  another  view  of  the  matter  which  may 
be  very  briefly  stated.  If  there  is  any  state  of  facts  tinder 
which  the  entry  of  the  third  judgment  can  be  vindicated,  we 
must  presume  that  that  state  of  facts  existed  at  the  time  the 
entry  was  ordered,  and  that  the  order  was  made  on  the  ground 
of  them.  The  files  and  affidavits  used  at  the  hearing  are  not 
inserted  in  the  transcript.  For  anything  we  can  know  to  the 
contrary,  there  may  have  been  a  stipulatiom  among  the  files, 
or  one  may  have  been  brought  forward  by  affidavit,  fully 
accounting  for  all  the  phenomena  put  as  the  basis  of  the  argu- 
ment submitted  for  the  appellant  — and  conserving  also  the 
plaintiff's  right  to  a  several  judgment  against  Olark — and  by 
direct  expression. 

The  order  and  judgment  are  affirmed. 


BENJ.  H.  RAMSDELL  v.  JANE  E.  FULLER  ahi>  RAT- 
MOND  SUMMERS. 

taPABATB  BsTAn  OF  WinL— properlj  purchaced  during  eorcrturo  witji 
lands  wtaf«h  constltate  a  pmtt  of  the  teparate  estate  of  tlie  wife,  will  also 
be  her  aciwrate  estate. 

Cloud  upok  tb™  Title  or  a  Mabszto  Womam's  PBOPnR.— a  mortgage  exe- 
cuted bj  the  grantee  of  the  husband  upon  property  purebased  with  ttm^9 
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belon^ng  to  the  separate  estate  of  the  wife,  and  deeded  to  the  wife  durtng 
coverture,  la  a  cloud  upon  the  wife's  title  whldi  a  Court  of  equity  will 
renove. 

Pbopbrty  PoacBASED  ouBiNO  CoTBBTUBS. —  The  presuzoptlon  la  that  propcrtj 
conveyed  to  the  wife  for  a  money  consideration  Is  common  property;  but 
this  presumption  may  be  rebutted  by  showing  that  It  was  purchased  with 
money  belonging  to  her  separate  estate. 

PoBCUAsa  FBOU   HusBAMO  OF  PBQPUETY   DBCDiD  TO  WiVB.—  Parties  purcbAi- 

Ing  of  the  hnsbaud  real  estate  deeded  to  the  wife  for  a  money  contlderatloD 

during  coverture,  do  so  at  their  peril.    The  record  of  the  deed  to  the  wife 

'    Is  notice  to  all  the  world  that  the  land  mop  bo  the  separate  property  of  tbe 

wife,  and  is  sufficient  to  put  purchasers  upon  Inquiry. 

MoRTGAGB  ON  Separatb  Estatb  OF  WiFB. —  If  land  la  purchased  with  fonds 
belonging  to  the  separate  estate  of  the  wife,  and  the  deed,  expressing  a 
money  consideration,  la  executed  to  the  iHfe  during  coverture,  and  reeotded, 
and  the  husband  afterwards  sells  the  land,  the  wife  not  Joining  la  the 
deed,  and  his  grantee  executes  a  mortgage  on  the  same  to  one  who  has  no 
notice  other  than  the  record  of  the  deed  to  the  wife  that  it  was  purchased 
with  the  separate  funds  of  the  wlffe,  the  mortgage  will  be  set  aside  by  a 
Court  of  equity,  although  the  deed  on  its  face  did  not  state  that  the  con- 
sideration paid  was  the  separate  estate  of  the  wife.  The  fact  that  the  title 
stands  In  the  name  of  the  wife  la  sufficient  to  put  parties  dealing  with  land 
upon  inquiry. 

Appsa^  f^om  iho  Pi^lrict  Onnrt  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Walter  Yandyhe,  for  Appellant 

Section  nine  of  the  Act  defining  the  ri^ts  of  husband  and 
wife^  provideB  that  ^^the  husband  shall  have  the  aitire  man- 
agement and  control  of  the  common  property,  with  ihe  like 
absolute  power  of  dispoaUion  as  of  his  awn  separate  estate/* 

Under  this  provision  of  our  statute  it  is  not  questicmedy  as  I 
understand,  that  the  husband,  Silas  Fuller,  had  a  perfect  rig^t 
to  convey  the  premises  to  Lawrence  at  the  date  of  his  deed, 
provided  it  were  common  property. 

The  statute  says:  "All  property  acquired  after  the  mar- 
riage, by  either  hvsband  or  wife,  except,"  etc.,  '^  shaU  be  com- 
mon property/'  There  is  no  exception  in  regard  to  such 
property  as  may  be  so  acquired  by  the  separate  funds  of 
either.  The  legal  title  to  such  property  is  in  the  community, 
although  in  equity  it  may  be  the  separate  property  of  one  or 
the  other.     Suppose  the  property  be  purchased  in  the  name 
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of  the  husband,  or  both,  but  with  the  wife's  separate  funds, 
although,  as  in  the  present  case,  nothing  to  show  that  fact  on 
the  face  of  the  deed,  it  will  hardly  be  claimed  that  he  could 
not  oonvej  the  legal  title  of  the  same  to  an  innocent  purchaser 
for  value,  unencumbered  of  the  wife's  claim  to  such  property. 
If  so,  then  the  husband  in  the  present  case  could  convey  the 
legal  title,  for  the  statute  and  our  decisions  say  that  it  makes 
no  difference  in  whose  name  it  stands  so  that  it  be  acquired 
by  purchase. 

The  wife  surely  can  stand  in  no  better  position  in  respect  to 
her  separate  property  than  other  people.  The  most  that  can 
be  claimed  is  that  her  rights  in  regard  to  property  are  the 
same  as  the  husband's. 

In  this  extreme  view  of  the  case  in  favor  of  the  wife,  how 
does  the  law  stand?  If  an  estate  be  purchased  in  the  name 
of  one.  person  and  the  consideration  money  belong  to  or  be 
paid  by  another,  a  trust  results  therefrom,  and  the  former 
thereby  becomes  a  trustee  for  the  latter.  (1  Saunders  on  Uses 
and  Trusts,  352,  and  cases  cited  in  note  a.) 

So  if  a  partner  buys  land  in  his  own  name  with  the  partner- 
iihip  funds.  In  all  such  cases,  although  the  legal  title  is  in 
the  grantee  named  in  the  deed,  yet  in  equity  the  estate  belongs 
to  the  party  whose  funds  purchased  it  The  legal  title  then 
being  in  the  community  in  this  case,  notwithstanding  in  equity 
the  estate  belonged  to  the  wife,  the  husband  possessed  the  right 
to  dispose  of  the  same.  (See  the  Statutes  and  cases  cited  from 
our  State  Reports.) 

The  estate  being,  however,  as  between  tiem,  subject  to  the 
trust  or  equitable  interest  in  favor  of  the  wife,  all  persons  who 
should  purchase  from  the  husband  with  notice  of  such  trust 
or  interest,  would  hold  the  estate  subject  to  said  trust  the 
same  as  *the  husband  held  it.  On  the  other  hand,  the  law  is 
equally  dear  and  without  exception  that  one  who  should  pur- 
chase of  the  husband  for  a  valuable  consideration  without 
notice,  would  hold  the  estate  discharged  of  the  trust  or  equit- 
able claim  of  the  wife.  (1  Saunders  on  Uses  and  Trusts,  351, 
star  page ;  Dart,  on  Vendors  and  Purchasers,  390,  star  page ; 
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1  Story's  Eq.  Juris.  396,  §  410;  1  Greenleafs  Cruise,  371, 
5  88;  WiUard's  Eq.  Juris.  248,  249;  Stmes  v.  Brewer,  2  Pick. 
'««4.) 

A.  &  n.  0.  Campbell,  for  Bespondent 

We  contend:  That  while  a  deed  to  a  married  woman  for  a 
valuable  consideration  expressed  is  prima  fade  evidence  of 
^5onmlon  property,  (12  Cal.  224,  Smith  v.  Smith;  16  Cal.  557, 
Mott  V.  Smith;  12  CaL  264,  Mayer  v.  Kinzer,)  that  it  is  only 
prima  facie  so,  and  like  any  other  presumption,  may  be  rebutted 
by  evidence  fully  and  clearly  proving  that  the  consideration  paid 
was  the  separate  property  of  the  wife.  The  burden  of  proof 
rests  on  the  wife. 

The  law  allows  a  wife  separate  properly.  She  has  the  deed. 
It  m^iy  be  her  own,  it  m4iy  be  common  property.  A  purchaser 
from  the  husband  is  presumed  to  know  the  law.  He  is'  bound 
to  know  the  husband's  alleged  title;  and  in  this  case  it  is  of 
record  through  deed  to  the  wife.  The  question  of  ownership  is 
an  open  one,  and  he  is  put  on  his  guard  and  bound  to  inquire. 
If  he  neglect  to  inquire,  he  takes  the  risk  and  must  abide  the 
result.  He  may  collude  with  a  knavish  husband  to  che,.t  the 
wife,  or  he  may  shut  his  eyes  and  purchase  in  a  blind  stupidity, 
and  call  it  good  faith.  In  neither  case  will  the  law  aid  him  to 
deprive  the  wife  of  that  which  the  same  law  oonfirms  to  her. 
Vigilantibns  non.,  etc. 

Mr.  Justice  Story,  (1  Story's  Eq.  Ju.,  Sec  403,)  says: "  It  is 
uniformly  held  that  the  registration  of  a  conveyance  operates 
as  constructive  notice  to  all  subsequent  purchasers  of  any  estate 
legal  or  equitable  in  the  same  property." 

And  in  section  400 :  "  Whatever  is  sufficient  to  put  a  partj 
upon  inquiry  (that  is,  whatever  has  a  reasonable  certainty  as 
to  time,  place,  circumstances,  and  persons)  is  in  equity  held 
to  be  good  notice  to  bind  him.*' 

Here  plaintiff  had  notice  of  this  deed  by  the  record.  It 
gives  time,  (during  the  marital  relation,)  circumstances,  (th'? 
payment  of  the  consideration  by  some  one,)  and  persons,  a 
married  woman  and  her  husband.    He  should  have  inquired. 
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In  oonfirmation  of  these  views  we  refer  to  the  following 
cases,  some  of  which  are  cited  with  approval  in  Smith  v.  Smith, 
1  Texas,  354;  Pitch  v.  Willard,  7  Texas,  13 ;  Ward  v.  Wheder, 
7  Texas,  6;  Love  v.  Boberisan,  8  Texas,  242. 

By  the  Court,  Sawtbb,  J* 

On  the  13th  of  ISTovember,  1856,  the  premises  described  in 
the  complaint,  for  a  consideration  expressed  in  the  deed  of 
$3,000,  were  conveyed  by  one  George  W.  Brown  to  the 
defendant,  Jane  E.  Fuller,  who  was  then  the  wjLfe  of  Silas 
Fuller.  The  purchase  money  was  paid  out  of  funds  belonging 
to  the  separate  estate  of  Mrs.  Fuller,  On  the  third  daj  of 
November,  1859,  Silas  Fuller,  at  that  time  the  husband  of 
defendant,  Jane  £.  Fuller  (but  who  was  very  soon  afterward 
separated  from  her  by  a  decree  of  divorce),  executed  a  con- 
veyance of  said  premises  to  L.  L.  Lawrence.  Said  Lawrence, 
on  the  11th  of  August,  1860,  conveyed  to  defendant  Summers. 
These  deeds  were  regularly  acknowledged  and  recorded.  Both 
Lawrence  and  Summers  took  their  respective  conveyances 
with  actual  knowledge  of  the  fact  that  the  consideration  of 
the  conveyance  from  Brown  to  defendant,  Jane  K  Fuller, 
was  paid  out  of  the  separate  estate  of  Mrs.  Fuller.  On  the 
15th  of  June,  1861,  defendant,  Summers,  executed  the  mort- 
gage in  suit  to  one  Alexander  G.  Eamsdell,  to  secure  the  note 
set  out  in  the  complaint,  which  note  and  mortgage  were  after- 
ward assigned  to  plaintiff.  There  is  nothing,  other  than  the 
record  of  the  .deed  from  Brown  to  Jane  E.  Fuller,  to  show 
that  plaintiff,  or  his  assignor,  the  mortgagee  in  said  mortgage, 
had  notice  at  the  time  of  the  execution  and  assignment 
respectively  of  said  mortgage,  that  Mrs.  Fuller  claimed  the 
land,  or  that  the  purchase  money  was  paid  to  Brown  out  of 
her  separate  estate.  Subsequent  to  the  execution  of  the  mort- 
gage,  the  defendant,  Jane  £.  Fuller,  in  an  action  instituted  for 
that  purpose  against  defendant,  Summers,  recovered  the  prem- 
ises in  question.  Plaintiff  brought  this  action  to  foreclose  the 
said  mortgage,  making  Mrs.  Fuller  a  party  defendant. 
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The  defendant,  Jane  E.  Fuller,  in  her  answer,  set  op  her 
title  as  aforesaid,  alleging  plaintiff's  mortgage  to  be  a  doud 
upon  it,  and  asking,  as  affirmative  relief,  that  llie  said  mort- 
gage be  declared  null  and  void  as  against  her,  and  that  the 
same  be  set  aside,  and  be  removed  as  a  cloud  on  her  title  to 
said  premises*  The  facts  having  been  found  upon  the  trial  as 
herein  stated,  a  judgm^it  was  entered  in  accordance  with  the 
prayer  of  the  answer  of  defendant,  Jane  R  Fuller;  and  from 
that  portion  of  the  judgment  this  appeal  is  taken. 

Conceding  Mrs.  Fuller  to  have  a  valid  title  as  against  the 
plaintiff's  mortgage,  there  can  be  no  doubt  that  the  mortgage 
is  a  cloud  upon  it,  which  will  be  removed,  within  the  prin- 
ciple of  the  case  of  Pixley  'v.  Huggins,  16  CaL  130,  and 
numerous  other  cases.  Prox)erty  purchased  during  coverture 
with  funds  which  constitute  a  part  of  the  separate  estate  of  the 
wife,  will  also  be  her  separate  estate.  Such  a  transaction  would 
only  be  changing  the  form  of  the  property,  which  is  already 
held  as  separate  estate,  without  in  any  degree  affecting  its  cha^ 
acter  as  separate  property. 

In  Houston  v.  Owl,  8  Texas,  242,  the  Court  say:  "It  is 
the  settled  doctrine  and  law  that  property  purchased  daring 
the  marriage,  whether  the  conveyance  be  made  to  the  husband 
or  wife  separately,  or  to  them  jointly,  is  presumed  to  belong 
to  the  community.  This  presumption  may  he  rehvUed  by  dear 
and  satisfactory  proof  that  the  purchase  was  m^ide  toith  the  sep- 
arate funds  of  either  husband  or  wife — in  which  case  U  remains 
the  separate  property  of  the  party  whose  money  was  employed  in 
the  acquisition/*   ,  (See,  also,  Meyer  v.  Kinzer,  12  Cal.  252.) 

The  power  to  change  the  form  of  the  investment,  without 
impairing  the  ri^t  of  the  wife,  is  absolutely  essentid  to  the 
full  beneficial  enjoyment  of  her  separate  estate. 

A  presumption  arises  from  a  conveyance  to  a  married 
woman  upon  a  money  consideration  that  the  property  con- 
veyed is  common  property.  But  this  is  only  a  presumption  of 
law  arising  from  the  fact,  that  a  purchase  has  been  made 
during  coverture,  and  the  real  character  of  the  transaction 
may  be  shown.     It  is  much  easier  for  the  party  purchasing 
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land  to  show  affirmatively,  that  the  fands  used  are  separate 
property  of  the  party  purdiasing,  than  for  others  interested  to 
show  negativdy  that  they  were  not  The  evidence  is  peculi- 
arly within  the  knowledge  and  control  of  sndi  party.  For 
these  and  other  reaaons,  when  the  fact  is  required  to  be  proved, 
the  law  throws  the  burden  of  identifying  the  funds  as  a  part 
of  the  separate  estate  upon  the  parly  claiming  the  benefit  of 
sQch  estata 

In  this  case  it  was  shown  to  the  satisfaction  of  the  Court, 
that  the  premises  in  question  were  purchased  with  funds 
bslonging  to  the  separate  estate  of  the  wife.  They  became, 
therefore,  in  fact,  her  separate  property.  The  conveyance 
was  upon  its  face  to  the  wife.  The  apparent  record  title  was 
in  her,  and  not  in  her  husband,  Silas  Fuller.  The  deed  is 
sufficient  in  law  to  convey  a  title  to  the  wife,  but  whether 
it  did,  in  fact,  convey  an  estate  in  common,  or  a  separate  estate, 
manifestly  depended  upon  a  fact  dehors  the  deed.  Ostensibly 
the  intent  was  to  vest  the  title  in  the  grantee  named,  Jane  E. 
Fuller.  It  did  not  appear  on  the  face  of  the  deed  that  the 
grantee  was  a  married  woman — or  that,  being  a  married  woman, 
the  consideration  was  paid  out  of  her  separate  estate.  The 
deed,  then,  so  far  as  shown  on  its  face,  might  have  conveyed  a 
title  absolute  to  a  feme  sole;  a  separate  estate  to  a  feme 
covert;  or  an  estate  in  common  to  husband  and  wife.  IJpon 
the  best  view  for  plaintiff,  the  deed  upon  its  face  was  equivo- 
cal. But  it  afforded  to  all  persons  seeking  to  acquire  title 
mider  it  a  clue  to  the  title,  which  they  were  bound  to  pursue, 
or  suffer  the  consequences  of  their  laches.  The  grantee  is  a 
woman.  The  presumption  of  law  is  that  she  is  sole,  and 
prim^  facie  a  conveyance  from  her  would  pass  the  title.  But 
she  may  be  married,  and  her  deed  may  not  pass  the  title.  The 
fact  as  to  whether  she  is  married  or  single,  all  parties  dealing 
with  the  land  must  ascertain,  or  omit  to  do  so  at  their  peril. 
So,  also,  if  a  grantee  of  a  conveyance  for  a  money  consideration 
is  a  married  woman  at  the  date  of  the  conveyance,  prima  facie 
a  conv^ance  by  the  husband  in  his  own  name,  of  the  land  so 
conveyed  to  the  wife,  will  be  presumed  to  pass  the  title;  but 
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in  fact  it  may  not,  for  liie  reason  that  the  land  may  still  be  tbe 
separate  property  of  the  wif e^  whidi  he  has  no  power  to  oon- 
Yey.  And  in  such  cases^  as  in  the  case  last  mentiimed,  ill 
piffties  claiming  title  through  the  husband  to  lands,  the  tide 
to  which  nev^  stood  in  his  name,  must  ascertain,  at  their  peril, 
whether  he  did  in  fact  have  the  power  to  oonv^. 

The  record  title  in  this  ease  was  notice  to  all  the  world,  that 
the  land  in  dispute  might  be  the  separate  property  of  Mrs. 
Fuller;  and  every  party  dealing  with  it,  did  so  at  his  peril 
The  plaintiff  was  by  ihe  record  put  upon  inquiry  as  to  the 
true  condition  of  llie  title.  The  grantee  upon  the  record  wai 
capable  of  taking  the  land,  and  was  a  different  person  from 
the  one  from  whom  the  plaintiff  derives  his  title.  If  the 
plaintiff  did  not  avail  himself  of  the  means  afforded  hy  the 
record  to  ascertain  the  true  state  of  the  title,  it  b  his  owo 
fault,  and  he  cannot  daim  to  be  an  innocent  purchaser.  Ho 
6tands  in  no  better  position  than  he  would  had  he  taken  hit 
mortg^e  from  Fuller  himself.  We  think  the  judgment  folly 
supported  by  the  pleadings  and  the  facts  found. 

It  ia  therefore  affirmed. 


THE  PEOPLE  ex  rd.  WM.  0.  STRATTON  v.  GEOEGE 
OULTON,  CoiTTBoixBB  OF  State. 

Salabt  aw  AM  Office. — Tbe  nlarj  annexed  to  a  ^Ule  office  Is  teeUot  H 
the  title  of  tbe  office,  and  not  t?  Its  occnpation  and  czerclae. 

Bi«BT  OF  OFFicn  TO  HOLD  Om. —  The  State  Librarian  holds  over  hie  oflc^ 
after  the  expiration  of  hie  term,  and  vntU  the  eleetloii  and  qvalMcatloB  of 
hla  sncceeaor,  hj  title,  notwithstanding  the  law  eceatlnff  the  office  eoattla 
BO  provision  anthorlslng  him  to  do  so. 

Mua. — The  above  mle  applies  to  dvU  fnnctlonarles  whose  dvtles  eosslit  4 
flie  sale  keeping  and  eorrent  management  at  public  property  coouslttad  M 
their  care  and  cnstody. 

Apfsai.  &om  the  District  CSourt^  Sixth  Judicial  District, 
Sacramento  County. 

This  proceeding  was  commenced  in  the  Supreme  Court 
The  writ  of  mandate  was  applied  for  on  aiBdavit  and  notiea 
The  following  are  copies  of  the  same: 
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Statk  of  Califoknia,  > 

CotmtT  of  Sacramento.    ) 

William  C.  Stratton,  being  duly  Bwom,  deposes  and  says^ 

That  during  the  twelfth  session  of  the  Legislature  of  this 
State,  an  Act  was  passed,  "prescribing  rules  for  the  govern- 
ment of  the  State  Library."  Said  Act  was  approved  by  the 
Governor  on  the  eighth  day  of  March,  A.  D.  1861. 

The  first  section  of  said  Act  provides  that  "the  State 
Library  shall  be  under  the  direction  and  control  of  a  Board  of 
Tnistees,  to  consist  of  five  members,  as  herein  provided.  The 
Governor  and  the  Chief  Justice  of  the  Supreme  Court  shall  be 
ex  officio  members  of  the  Board.  J.  R.  McConnell,  J.  W. 
Winans,  and  S.  Heydenfeldt,  are  hereby  appointed  members 
of  the  Board." 

The  fifth  section  provides  that  "  the  Board  of  Trustees  shall 
have  power  to  appoint  a  Librarian." 

The  seventh  section  provides,  "  that  the  Librarian  appointed 
by  the  Trustees  shall  hold  his  office  for  the  term  of  four  years, 
and  before  entering  upon  the  duties  of  his  office  he  shall  make 
and  execute  his  bond  to  the  State  of  California  in  the  penal 
ram  of  three  *•  thousand  dollars,  for  the  faithful  discharge  of 
the  duties  of  his  office.  Said  bond  shall  be  approved  by  thd 
Governor,  and  shall  be  by  him  deposited  in  the  office  of  the 
Secretary  of  State." 

The  sixth  section  provides,  that  "  the  Librarian  shall  receive 
for  his  salary  the  sum  of  two  thousand  five  hundred  dollars 
per  annum.  He  may  at  any  time  be  removed  by  consent  of 
all  the  members  of  the  Board  of  Trustees," 

The  seventeenth  section  provides,  "  this  Act  shall  take  effeet 
from  and  after  its  passage." 

That  the  Board  of  Trustees  mentioned  in  the  first  section 
of  the  Act,  held  a  meeting  in  the  State  Library  rooms,  on  the 
16th  day  of  Maneh,  A.  D.  1861,.  and  at  the  meeting  there  held^ 
this  deponent  was  appointed  Librarian  by  the  said  Bof^rd 
of  Truat^s  for  the  term  of  four  years,  and, this  deponent  eze« 
entcd  his  bond,  and  took  the  oath  of  office  as  required  by  law^ 
and  on  the  17th  day  of  March,  A.  D.  1861,  he  entered  upon 
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the  duties  of  the  office  of  lahrarian,  and  has  oontinued  to  dis- 
diarge  the  duties  of  said  office  continuously  to  the  present 
time. 

This  deponent  further  shpweth,  that  on  the  2l8t  day  of 
March,  A.  D.  1864,  the  Legislature  passed  an  Act  (which  was 
approved  on  the  day  and  year  aforesaid)  entitled :"  An  Act  to 
amend  an  Act  entitled  an  Act  prescribing  rules  for  the  gov- 
emment  of  the  State  Library,  approved  March  eighth,  eigh- 
teen hundred  and  sixty-one,''  ivhich  amends  the  first  section 
of  the  Act  of  March  8th,  A.  D.  1861,  and  provides,  that  "die 
State  Library  shall  be  under  the  direction  and  control  of  a 
Board  of  Trustees,  to  consist  of  five  members,  as  herein  pro- 
vided. The  Governor  and  the  Chief  Justice  of  the  Supreme 
Court  shall  be  ex  officio  members  of  the  Board;  J.  F.  Morse, 
J.  W.  Winans,  and  H.  W.  Harkness,  are  hereby  appointed 
tnembers  of  the  Board." 

That  on  or  before  the  30th  day  of  December,  A.  D.  1864, 
the  Governor  appointed  B.  B.  Bedding  a  Trustee  of  the  State 
Library  to  fill  a  vacancy  occasioned  by  the  resignation  of  J.  F. 
Morse. 

:  That  on  the  8th  day  of  March,  A.  D.  1865,  the  Board  of 
Trustees  held  a  meeting  for  the  purpose  of  electing  or  appoint- 
ing a  Librarian.  There  were  present  at  said  meeting,  B.  B. 
Redding,  J.  W.  Winans,  H.  W.  Harkness,  and  F.  F.  Low, 
the  Governor  of  the  State.  The  Board  proceeded  to  vote  for 
•a  Librarian ;  H.  W.  Harkness  and  J.  W.  Winans  voted  for  this 
'deponent,  B.  B.  Redding  and  F.  F.  Ixm  voted  for  J.  L 
Perkins. 

That  F.  F.  Low  has  exercised  the  office  of  Governor  con- 
tinuously for  one  year  last  past,  and  was  on  the  said  8th  daj 
of  Mardh,  and  is  still  exercising  the  office  of  Governor,  and 
Ihat  by  section  twelve  of  Article  Five  of  the  Constitutioii  of 
this  State,  he  is  prohibited  from  holding  the  office  of  Trustee 
M  the  State  Library  while  exercising  the  office  of  Governor, 
Wd  by  thus  bmng  incompetent  to  hold  the  office  of  Trustee  of 
the  State  Library,  his  action  as  such  and  vote  for  LilHnrian 
was  void,  and  this  deponent  having  received  a  majority  of  the 
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▼oteB  of  the  legal  Trustees  of  the  library,  was,  as  he  is 
advised  and  believes,  duly  appointed  librarian  lor  the  tenn  of 
four  years  from  the  17th  day  of  March,  A.  D.  1865. 

That  this  deponent  executed  his  bond  as  required  by  law, 
which  was  presented  to  the  Governor  for  his  approval  on  the 
16th  day  of  March,  A.  D.  1865,  and  the  Governor  received 
and  retained  the  same  without  objecting  to  its  sufficiency, 
until  the  30th  day  of  March,  A.  D.  1865,  when  this  deponent 
received  a  notice  from  the  Governor.  Said  notice  was  dated 
March  28th,  1865,  and  informed  this  deponent  that  the  Gov- 
ernor returned  said  bond  without  his  approval,  and  in  the 
following  words  declined  to  do  so:  ^^As  you  have  not  been 
re-elected  by  the  Board  of  Trustees,  I  cannot  recognize  you 
as  Librarian,  and  therefore  cannot  approve  your  bond." 

That  this  deponent  took  the  oath  of  office  and  entered  upon 
and  has  discharged  the  duties  of  Librarian  from  the  said  17th 
day  of  March,  A.  D.  1865,  to  the  present  time. 

That  no  other  person  has  claimed  the  office  of  Librarian, 
and  this  deponent  is  justly  entitled  by  virtue  of  his  appoint- 
ment as  aforesaid,  and  the  performance  of  the  duties  of  the 
office,  to  the  salary  allowed  tiie  Librarian  by  law. 

That  the  sum  now  due  this  deponent  as  Librarian,  is  one 
hundred  dollars  and  eighty  cents,  for  salary  from  the  17th  day 
of  March,  A.  D.  1865,  to  the  31st  day  of  March,  A.  D.  1866. 

That  the  Legislature  of  the  State  passed  an  Act  which  was 
approved  by  the  (Jovemor  on  the  4th  day  of  April,  A.  D. 
1864,  entitled  '^  An  Act  makixig  appropriations  for  the  suj^rt 
of  the  civil  government  of  this  State  for  the  sixteenth  and 
seventeenth  fiscal  years,  commencing  on  the  first  day  of  July, 
A.  D.  eighteen  hundred  and  sixty-four,  and  ending  on  the  thir- 
tieth day  of  June,  A«  D.  eighteen  hundred  and  sixty-six." 

Section  first  of  said  Act  appropriates  the  sum  of  five  thou- 
sand dollars  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated  for  the  salary  of  the  State  Librarian,  from  the 
Ist  day  of  July^  A.  D.  1864,  to  the  30th  day  o£  June,  A.  D, 
1866. 

That  the  salaries  of  officers  of  State  are  by  law  due  and 
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payable  on  the  last  day-  of  each  month,  and  it  is  tlie  duty  of 
the  Controller  to  draw  his  warrant  for  the  same  on  the  last 
day  of  each  month*     (Laws,  1863,  p.  235.) 

And  this  deponent  further  says,  that  on  the  last  day  of 
March,  A.  D.  1865,  he  demanded  of  George  Oulton,  Controller 
of  State,  that  he,  said  Controller,  should  draw  his  warrant  on 
the  Treasurer  of  State  in  favor  of  this  deponent,  for  the  sum 
of  one  hundred  dollars  and  eighty  cents,  the  amount  due  this 
deponent  for  his  salary  as  librarian  from  the  17th  to  the  last 
day  of  March,  A.  D.  1865. 

And  this  deponeoit  further  says,  that  on  said  last  day  of 
March,  when  the  said  demand  was  made  upon  the  said  Con- 
troller, there  was  a  large  amount  of  money  in  the  State 
Treasury  not  otherwise  appropriated  by  law,  out  of  which 
the  statute  authorizes  the  appropriation  in  question  to  he 
made,  and  subject  to  be  applied  to  the  payment  of  the  war 
rant  demanded  of  the  Controller  by  this  deponent;  but  the 
8aid  Controller,  in  violation  of  the  clear  legal  rights  of  this 
deponent,  as  this  deponent  is  advised  and  believes,  and  of  his, 
the  said  Controller's  plain  duty  in  the  premises,  unjustly  re- 
fused and  still  refuses  to  draw  said  warrant  for  said  sum  or  aoj 
part  thereof. 

And  this  deponent  says  further,  that  he  is  advised  and  he- 
Heves  that  for  the  wrongful  refusal  of  the  said  Controller  to 
draw  the  said  warrant,  there  is  no  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law. 

Therefore,  plaintiff  prays  that  the  above  named  George 
Oulton,  Controller,  the  defendant  in  this  action,  may  appear  in 
this  Court,  and  answer  this  complaint,  and  show  why  a  per 
emptory  writ  of  mandamus  shall  not  issue,  requiring  him  to 
draw  his  warrant  on  the*  Treasurer"  of  State  in  favor  of  the 
plaintiff  for  the  sum  of  one  hundred  dollars  and  eighty  cents, 
for  this  plaintifPs  salary  as  Librarian,  from  March  17th  to 
March  81st,  A.  D.  1865,  and  that  the  Court  will  award  a  writ 
of  man<?ate  reqiiiring  and  commanding  said  Oulton,  Controller 
aforesaid,  to  issue  said  warrant 

William  0.  Steattok. 
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To  the  Honorable  George  OvUhn,  OonlroUer  of  fhe  State  of 

California: 

Sib:  —  You  will  please'  take  notice  that  on  Tuesday,  the 
11th  day  of  April;  A.  D.  1865,  or  as  soon  thereafter  as  counsel 
can  be  heard,  I  shall  apply  to  fhe  Supreme  Court  of  the  State 
of  California  to  issue  a  peremptory  mandamus  commanding 
you,  that,  as  Controller  of  the  State  of  California,  you  do  forth- 
with draw  your  warrant  on  the  Treasurer  of  the  said  State,  in 
favor  of  William  O.  Stratton,  for  the  sum  of  one  himdred  dol- 
lars and  eighty  cents,  due  from  the  State  of  California  to  said 
Stratton,  for  his  salary  as  State  Librarian,  from  the  17th  to 
the  8l8t  days  of  March,  A.  D.  1865. 

The  said  application  will  be  founded  upon  the  affidavit  of 
William  C.  Stratton,  a  copy  of  which  affidavit  is  herewith 
lerved. 

Wn«LiAM  C.  Stbatton. 

The  defendant  demurred  to  the  complaint  The  caae  was 
lubmitted  on  complaint  and  demurrer. 

Wm.  C.  Stratton,  in  pro.  per.,  for  the  Belator. 

It  is  admitted  that  in  most  cases  an  information  in  the  nature 
of  a  quo  warranto  is  the  proper  proceeding  to  try  the  title  to 
an  office;  but  in  case  of  an  application  for  a  writ  of  mandamus 
by  an  officer  to  compel  the.  Controller  to  draw  his  warrant,  if 
the  refusal  be  on  the  grounds  that  the  person  claiming  the 
salary  is  not  an  officer,  "the  title  to  the  office  is  directly  in 
issue  and  is  the  only  material  fact  in  the  case.''  (People  V. 
Tieman,  80  Barb.  196.) 

The  plaintiff  here  desires  to  institute  no  direct  proceedings 
for  the  purpose  of  testing  the  right  of  Governor  Low  to  hold 
the  office  of  Trustee  of  the  State  Library.  But  deeming  him- 
self the  duly  qualified  State  Librarian,  he  invokes  the  power 
of  tbp  Court  for  the  purpose  of  compelling  the  Controller  to 
draw  the  warrant  for  his  salary. 

If  Stratton  was  not  elected  Librarian  on  the  8th  of  March, 
1865,  although  his  former  term  expired  on  the  sixteenth  of  the 
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same  nwrnt]!,  lie  miurt  oontiirae  to  Iiold  the  office  until  tin 
Trustees  appoint  a  Librarian  to  take  charge  of  the  office. 
(McCaU  V.  Byram  Manufacturing  Co.,  6  ConiL  428 ;  8p$ncer 
V.  Champion,  9  Conn.  636 ;  Bethany  v.  Sperry,  10  Conn.  200.) 

He  is  not  a  usnrper^  as  his  original  possesion  was  by  autho^ 
Uy  of  a  legal  appointment  The  possesion  of  the  office  of 
Librarian  is  possession  of  the  books  and  property  of  the 
library,  for  which  he  is  responsible.  He  cannot  resigiiy  nor 
can  he  lawfully  abandon  the  office,  but  must  continue  to  hold 
possession  until  he  can  deliver  it  up  to  some  person  legallj 
appointed  Librarian  by  the  Trustees. 

The  Act  provides  that  the  Librarian  appointed  by  the  Trus- 
tees shall  hold  his  office  for  the  term  of  four  years.  The  Act 
does  not  provide  that  the  Librarian  shaU  hold  his  office  imtil 
his  successor  is  appointed;  but  if  the  Trustees,  who  can  set 
at  any  time,  and  who  have  the  direction  and  control  of  the 
libraiy,  refuse  to  appoint  a  successor,  and  by  such  refusal 
compel  the  incumbent  to  continue  in  charge  of  the  office,  it  is 
a  reasonable  construction  that  he  is  not  a  usurper,  but  is  legally 
holding  over  as  Librarian,  and  is  entitled  to  the  salary  allowed 
the  Librarian  by  law. 

The  theory  of  the  Constitution  and  statute  law  is  that  offi- 
cers must  hold  over  until  their  successors  are  qualified  to  relieve 
them;  and  it  certainly  could  not  have  been  the  intention  that 
so  important  an  institution  as  the  State  Library  should  remain 
without  any  person  to  take  charge  of  it 

The  Act  provides  that  the  Librarian  may  at  any  time  be 
removed  by  consent  of  all  the  members  of  the  Board;  and 
Stratton,  after  being  once  duly  appointed,  must  be  considered 
the  legal  incumbent  by  consent  of  the  appointing  power,  so 
long  as  the  Trustees  neither  appoint  another  person  nor  remove 
him,  as  provided  by  law* 

/.  Q.  McCuUaugh,  Attomey-aenerals  <or  Defendant 


Aprils  1866.]  Stkatton  v.  Oulton. 


61 


opinion  of  the  Conrt. 


By  the  Gourt^  Shavtxb,  J. 

Stratton,  the  applicant  in  this  proceeding,  prays  the  Court 
that  a  peremptoiy  writ  of  mandamus  may  be  awarded,  requir- 
ing Oulton,  the  State  Controller,  to  issue  his  warrant  on  the 
Treasurer  for  the  sum  of  one  hundred  dollars  and  eighty  cents, 
due  for  the  applicant's  salary  as  State  Librarian,  from  the  17th 
to  the  31st  days  of  March,  1865. 

Stratton  was  duly  appointed  State  Librarian  in  March,  1861, 
and  his  term  of  dSce,  assuming  that  he  could  under  no  cir< 
cumstances  hold  it  more  than  four  years  by  virtue  of  that 
appointment,  expired  on  the  16th  of  March,  1865. 

At  a  meeting  of  the  Board  of  Trustees,  hdd  on  the  8th  of 
March,  1865,  for  the  purpose  of  electing  a  Librarian,  three  of 
the  five  Trustees  named  in  the  Act  of  1864  and  the  successor 
of  another  Trustee  named  therein,  were  present  Two  of  the 
four,  Winans  and  Harkness,  voted  for  Stratton,  and  the  other 
two.  Governor  Low  and  Redding,  voted  for  Perkins. 

Since  the  16th  of  March,  Stratton  has  had  the  custody  of 
the  library,  and  has  performed  all  the  duties  connected  with 
the  office  of  State  Librarian. 

The  applicant  claims  that  he  is  Librarian  de  jure.  He  could 
do  no  less,  for  the  salary  annexed  to  a  public  office  is  incident 
to  the  title  to  the  office  and  not  to  its  occupation  and  exercise. 
{People  ex  rel  Dorsey  v.  Smyth,  County  Auditor,  28  Cal.  21.) 
Li  aid  of  his  allied  right  to  the  office  of  Librarian,  the  appli- 
cant insists,  firsts  that  he  was  elected  to  the  office  at  the  meeting 
of  the  Trustees  on  the  8th  of  March — inasmuch  as  the  vote  of 
the  Governor  against  him  was  a  nullity,  the  Governor  having, 
as  is  claimed,  no  power  to  cast  a  vote  in  view  of  the  twelfth 
section  of  the  Fifth  Article  of  the  Constitution;  and  if  not  so 
elected,  then  the  applicant  further  insists,  that  he  holds  the 
office  by  title  until  his  successor  shall  be  duly  elected  and 
qualified.  Both  of  these  propositions  are  controverted  by  the 
respondent;  and,  for  the  purposes  of  this  decision,  die  first  of 
the  two  may  be  considered  as  fallacious.  This  not  only  nar- 
rows the  ground  covered  by  the  applicant  in  argument,  bi!t 
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does  away  with  the  objection  stated  by  the  respondent,  that 
the  validity  of  the  vote  cast  by  the  Governor  cannot  be  gone 
into  in  this  proceeding.  As  thns  disburdened,  the  case  pre- 
sents but  a  single  question:  Does  the  applicant  hold  over 
under  his  appointment  in  1861  in  the  absence  of  a  statute  pro* 
vision  authorizing  him  to  do  sot 

In  the  case  of  Fool  v.  Prawse,  Mayor  of  Truro,  1  Strange, 
625,  it  appeared  that  the  Mayor  was  to  be  chosen  out  of  the 
Aldermen,  who  were  themselves  to  be  elected  annually.  The 
Aldermen  present  at  and  participating  in  the  election  of  the 
plaintiff  had  been  in  office  several  years,  and  none  of  them  had 
been  re-elected  within  a  year.  On  a  bill  of  exceptions,  the 
Court  was  of  the  opinion  that  the  election  of  the  plaintiff  ivaa 
void  for  want  of  an  annual  dection  of  the  Aldermen.  But 
upon  error  in  the  Exchequer  Chamber,  and  two  solemn  argn- 
ments,  the  judgment  was  reversed;  and  it  was  held  "that  the 
words  *  to  be  annually  elected '  were  only  directory,  and  that 
an  annual  election  of  Aldermen  was  not  necessary  to  make  an 
election  of  Mayor  in  their  presence  good ;  and  King,  0.  J.,  di 
0.  B.,  who  delivered  the  opinion  of  the  Court,  compared  it  to 
the  case  of  a  Caistable  and  other  annual  officers  who  are  good 
officers  after  the  year  is  out  and  until  another  is  elected  and 
sworn.     The  revmal  was  affirmed  in  Parliament^ 

In  The  Queen  v.  The  Corporation  of  Dunham,  10  Mod.  146, 
it  was  considered  that  **a  Town  Clerk,  to  be  elected  annually, 
would  continue  Town  Clerk  until  the  election  of  his  sncoesaor.'^ 

In  the  Anonymous  Caee,  12  Mod.  256,  it  is  said ''  a  Constahle 
18  not  discharged  until  his  successor  is  appointed  and  sworn 
in ;  because  the  parish  cannot  be  without  an  officer.^ 

It  was  held  in  MeCatt  v.  Byram  Manufacturing  CcmfoiMj* 
6  Conn.  427,  Mr.  Cliief  Justice  Hoemer  delivering  the  opinion, 
^that  the  Secretary  of  a  corporation  appointed  in  January, 
1823,  iat  the  ensuing  year,  and  continuing  to  act  as  such  after 
the  year  had  expired,  was,  by  virtue  of  the  l^al  construction 
of  his  appointment,  Secretary  de  jure"  That  '*  it  was  a  well 
settled  prineii^e  that  an  annual  officer  continues  until  super 
•eded  by  the  appdmtmeiit  of  another  in  his  place.    The  tuoe 
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when  such  aB  appointment  is  to  be  made  ia  oonaidered  aa  direc- 
toiy  and  not  imperatiTe.''  It  waa  admitted  that  '^  a  statute  or 
by-law,  or  even  an  appointment,  mi^t  be  so  restrictive,  by 
the  expression  or  implication  of  a  negative,  as  to  terminate  an 
annual  office  at  the  end  of  the  year.  But  the  election  to  an 
office  for  a  year  has  never  been  con^idered  of  this  description. 
Such  are  the  appointments  to  town  offices;  but  the  persons 
appointed  continue  indefinitely  until  the  incumbent's  place  is 
supplied.*' 

In  Spencer  v.  Champion,  9  Conn.  636,  it  appeared  that  the 
darter  of  a  manufacturing  company,  under  which  the  plaintiff 
claimed  by  levy  of  execution,  provided  that  the  affairs  of  the 
corporation  should  be  managed  by  a  Board  of  Directors  who 
should  hold  their  offices  for  one  year  and  shoidd  be  annually 
elected.  The  question  was  whether  Directors,  elected  under 
the  charter,  could  hold  over  de  jure;  and  it  was  held  that  ^^  an 
annual  officer,  there  being  no  restrictive  provision  in  his  appoint- 
ment, holds  his  office  until  the  appointment  of  another  in  his 
place/' 

In  BethaoMf  v.  Sperry,  10  Conn.  200,  the  whole  subject  was 
learnedly  reviewed  on  principle  and  authority,  and  the  doctrine 
of  the  above  oases  was  reaffirmed.  In  People  v.  Bvaikle,  9 
John.  148,  the  Court  acquiesced  in  the  English  decisions  cited, 
as  correct  expositions  of  the  rule  of  the  common  law;  and 
that  conclusion  received  the  sanction  of  Chancellor  Kent  in 
She  V.  Bloom,  5  J.  Ch.  377.  And  in  his  Commentaries  ( VoL  2, 
p.  295),  the  learned  author,  giving  his  conclusions  as  a  jurist, 
considers  ^^the  sounder  and  better  doctrine  to  be,  that  where 
the  members  of  a  corporation  are  to  be  annually  elected,  the 
words  are  only  directory,  and  do  not  take  away  the  power  in- 
cident to  the  corporation  to  elect  afterwards."  And  it  was 
held  in  Wier  v.  Bv£k,  4  Litt.  434,  that  the  words  would  be 
r^arded  as  directory,  unless  the  implication  waa  displaced  by 
"  negative  expressions." 

The  Attorney-General  cites  The  People  ex  reL  Morion  v.  Tie^ 
man,  30  Barb.  193,  as  being  opposed  to  these  decisions.  But 
the  point  now  in  question  did  not  arise  in  that  case;  for  it 
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appeared  that  the  Act  Tinder  which  the  relator  was  app<nnted 
City  Inspector  had  been  repealed^  and  therefore  it  was  unneoes- 
sary  to  inquire  whether  the  relator  wonld  have  held  over  or 
not  if  the  Act  had  not  been  repealed.  The  opinion,  in  so  &r 
as  it  bears  upon  the  question,  is  obiter  dictum,  and  cannot  be 
considered  as  reversing  the  rule  in  Xew  York  as  established 
by  TThe  People  v.  Bunkle  and  8lee  v.  Bloom.  It  is  suggested 
in  the  opinion  in  30  Barbour  that  the  instances  in  which 
officers  have  been  held  to  hold  over  by  right  until  the  appomt 
ment  and  induction  of  their  successors,  have  been  Kmited  to 
officers  and  agents  of  private  corporations  or  to  subordinate 
agents  and  officers  of  municipal  corporations.  But  inasmuch 
as  Morton  was  a  subordinate  officer  of  a  municipal  corpora- 
tion, and  inasmuch  as  the  Court,  or,  rather,  the  Judge  who 
wrote  the  opinion,  held,  nevertheless,  that  he  would  not  have 
held  over  on  any  known  principle  of  common  law  in  the  event 
the  Act  creating  the  office  of  Inspector  had  been  on  foot,  it 
follows  that  the  cases,  both  at  home  and  abroad,  establishing 
the  contrary  to  be  the  rule,  were  not  considered  as  correct 
expositions  of  the  common  law.  But  those  decisions  nowhere 
limit  the  operation  of  the  rule  to  the  subordinate  or  inferior 
officers  of  municipal  corporations;  and  it  is  conceived  that  a 
distinction  that  should  make  the  operation  of  the  role  to 
depend  upon  official  grade  could  be  referred  to  no  intelligible 
principle.  The  case  cited  from  the  12th  Mod.  illustrates  the 
ground  of  the  rule.  (A  Constable  holds  over,  not  for  the 
reason  that  he  is  a  subordinate  officer,  but  "  because  a  parish 
cannot  be  without  an  officer.*')  By  this  it  is  not  meant  that 
a  parish  when  it  loses  its  Constable  ceases  to  be  a  parish,  for 
that  is  not  true,  as  matter  bf  law  (5  Com.  Dig.  180) ;  but  fliat 
a  parish  without  a  Constable  would  fail  in  one  of  the  ends  to 
which  it  is  appointed.  The  ground  of  the  rule  then  is  puhlic 
necessity;  and  if  the  public  welfare  would  be  endangered  if 
fubordinate  officers  in  a  municipal  corporation  could  not  hold 
over  until  their  successors  were  appointed  and  qualified,  a  for- 
tiori, would  it  be  endangered  if  the  chief  officers  were  to  he 
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considered  as  out  of  office  by  limitation,  before  others  were 
appointed  to  whom  they  could  safely  reaign  their  trusts  t 

Officers  of  public  corporations  are  themselves  as  public  as 
the  corporations  to  which  they  belong.  Such  corporations 
and  all  official  positions  in  them^  are  created  either  directly  or 
indirectly  by  the  Government,  and  for  public  political  pur^ 
poses  only.  To  say  that  a  man  is  an  officer  of  a  public  cor- 
poration is  to  say  that  he  is  a  public  office  in  the  largest 
sense.  He  may  be  limited  in  the  exercise  of  his  powers  to  a 
particular  locality,  but  his  position  and  powers  are,  in  the 
matter  of  essential  quality,  as  public  as  those  of  an  officer  of 
the  highest  station.  And,  therefore,  should  it  be  considered 
that  the  distinction  stated  in  People  v.  Tieman,  for  the  first 
time,  was  well  taken,  it  may  well  be  insisted  that  Stratton,  as 
Librarian,  is  a  "subordinate  officer,*'  or  rather  a  mere  minis- 
terial agent  of  a  public  corporation  of  largest  magnitude, 
charged,  as  such,  with  the  custody  and  care  of  corporate 
property.  Such,  then,  being  the  Librarian's  character  and 
relations,  he  holds  over  under  the  limitations  put  upon  the 
pommon  law  rule  in  the  case  cited  for  the  respondent ;  and,  in 
addition  to  that,  it  is  perfectly  manifest  that  the  office  of  State 
T.ibrarian  is  within  the  principle  upon  which  the  rule  of  the 
ooinmon  law  proceeds.     ' 

If  Stratton  is  not  now  in  custody  of  the  library  by  right, 
to  whom  does  its  custody  rightfully  belong  ?  If  he  is  not 
"bound  to  be  constant  in  attendance  upon  the  library  during 
the  hours  it  shall  be  directed  to  be  kept  open"  (Stat.  1861, p. 
46,  Sec.  9),  upon  whom  does  that  obligation  rest!  Who,  if  not 
he,  is  bound  to  act  "as  Secretary  of  the  Board  of  Trus- 
tees and  to  keep  a  correct  record  of  its  proceedings?"  Who, 
if  not  he,  "  is  responsible  for  the  safe-keeping  of  the  books  ?" 
Section  fourteen  requireis  "  that  the  library  shall  be  kept  open 
every  day  of  the  year,  Sundays  excepted,  during  such  hours 
as  Ihe  Trustees  may  direct."  Who  is  at  once  authorized  and 
bound  to  fulfil  this  command  if  Stratton  is  not?  If  ho  is  ji 
naked  usurper,  as  is  contended,  then  he  does  not  rightfully 
control  the  approaches  to  the  library — and  if  he  enters  it  as 
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Librarian  it  ie  only  by  usurpation  of  that  character.  If  be 
holds  the  key  lawfully,  it  is  merely  as  depositary,  having  do 
powers  and  no  duties  with  respect  to  it,  except  to  keep  it 
safely  in  his  own  possession  until  called  upon  by  the  Trustees 
or  his  successor  to  surrender  it  On  this  view  of  the  law  we 
have  not  only  a  library  without  a  Librarian,  but  a  library  sub- 
pended  as  to  all  the  uses  for  which  it  was  established;  and 
not  only  are  citizens  barred  of  lawful  access  to  it  during  the 
allied  interregnum,  but  the  Governor  also,  and  every  officer 
of  the  Executive  Department,  and  the  Justices  of  the  Supreme 
Court  All  of  which,  in  effect,  comes  to  this:  that  the  State 
has  lost  the  right  to  use  its  own  books  die  in  diem,  while  the 
present  condition  of  things  shall  continue  to  subsist 

The  rule  of  the  common  law,  as  settled  by  the  cases  cited, 
conserves  the  public  good  by  conserving  the  methods  and 
instrumentalities  by  which  alone  public  business  can  be  trans- 
acted; while  the  opposite  rule,  when  pushed  to  its  oonse- 
quences,  might  result  in  a  suspension  of  business  in  ever; 
department  of  the  public  servica  Wo  do  not  decide,  nor 
would  we  be  imderstood  as  holding,  that  the  rule  of  the  com- 
mon law  would  extend  to  members  of  the  Legislature,  or  to 
judicial  officers,  or  to  the  Executive.  They  may  be  without 
the  mischiefs  which  the  rule  was  intended  to  forestalL  But 
as  to  the  State  Librarian,  and  other  civil  functionaries  like 
him,  the  sum  of  whose  duties  consists  in  the  safe  keeping  and 
current  management  of  public  property  committed  to  their 
custody,  t^ey,  in  our  judgment,  are  broadly  within  the  role 
and  its  reason.  If  Aldermen,  whose  duties  are  legislative  in 
the  main,  are  within  it,  a  mere  custodian  and  manager  of  a 
public  library  must  be. 

It  is  urged  in  the  learned  argument  filed  by  the  Attomej- 
General  that,  inasmuch  as  the  Act  of  1863,  '^concerning 
offices"  (Stats. of  1863,  p.  386,)  provides  that  certain  officcrfl, 
some  of  whom  hold  by  constitutional  and  othen  by  statute 
tenure,  shall  hold  until  their  successors  are  elcksted  and  quali- 
fied; and  inasmuch  as  the  Act  creating  the  office  of  8tat0 
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Librarian  contains  no  such  provision^  the  common  law  role  is 
eanstructively  negatived  as  to  bim. 

The  Acts  are  not  in  pari  materia.  The  subject  matter  of 
ibe  Act  of  1863  is  confined  to  the  offices  and  officers  therein 
named,  and  the  subject  matter  of  the  Act  of  1861  is  made  up 
of  other  and  distinct  offices  and  officers.  If  the  office  of 
Librarian  and  its  tenure,  had  been  included  in  the  Act  of  1863 
as  a  portion  of  its  subject  matter,  and  a  holding  over  in  the 
matter  of  that  office  had  been  omitted,  the  maxim  exprestmm 
facit  cessare  tactium  might  have  applied.  But  as  between  two 
det>ached  and  independent  statutes  without  a  oommon  subject 
matter  in  any  exact  sense,  the  maxim  has  no  application.  The 
question,  then,  oomes  to  this :  Did  the  Legislature  in  passing 
the  Act  of  1861  negative  the  rule  of  the  oommon  law  by  omit- 
ting to  restate  it?  Certainly  not  in  the  judgment  of  the 
tribunals  by  which  the  cases  previously  cited  were  determined, 
otherwise  the  very  point  decided  could  not  have  arisen.  But 
the  question  was  directly  presented  in  Bethany  v.  Sperry,  10 
Conn.  206,  already  cited,  and  it  was  held  that  the  fact  that  it 
was  expressly  provided  that  the  society  clerks  should  hold 
over,  while  the  Act  was  silent  in  that  particular  as  to  the 
other  society  officers  did  not  necessarily  aigue  that  a  holding 
over  by  them  was  intended  to  be  forbidden.  (Smith's  Com. 
655.)  There  the  legislation  as  to  the  clerk  and  the  other 
society  officers  was  not  only, in  the  same  Aot  but  in  one  and 
the  same  section. 

We  consider  the  constitutional  provision  that  the  Governor, 
Lieutenant-Qovemor,  Secretary  of  State,  Attorney-General 
and  Surveyor-General,  shall  hold  their  offices  until  their  sue 
oessors  are  respectively  elected  and  qualified,  as  a  xootat 
impressive  recognition  of  the  policy  upon  which  the  rule  of 
the  common  law  proceeds;  and  the  Legislature  has  given  tha 
largest  countenance  to  it,  by  the  Act  of  1868,  and  by  other 
Acts  relating  to  civil  officers. 

Reference  is  made_,  on  behalf  of  respondent,  to  MiUer  w.  The 
Board  of  Supervisors  of  Sacramento  County ,  25  Cal .  93^  and  People 
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ex  reL  Dorsey  v.  Smyth,  28  CaL  2L    19'either  of  those  decisionSj 
«8  we  oonoeive,  bears  upon  any  point  raised  in  this  proceeding. 
The  writ  moved  for  is  awarded. 

Mr.  Chief  Justice  Sandsbson  expressed  no  opinion. 


WILLIAM  W.  WAKEMAN,  WAEREN  D.  GOOKEN, 
CHARLES  DIMON,  and  JOHN  B.  DIOKEN^SON  v, 
WILUAM  T.  COLEMAN,  BDWAED  M.  ROBINSON, 
Ain>  HENRY  OARLETON,  Jb. 

flkufflcuvT  OH  Apfsal  vbom  Obdib  DaKTiHO  ▲  Nsw  nuAU— Ob  appMl  torn 
an  order  denying  a  aew  trial,  (be  appellaat  la  onlj  required  to  funlib  tin 
appellate  Coart  with  coplea  of  the  notlee  of  appeal,  order  appealed  froo. 
and  of  the  papera  need  on  the  hearing  of  the  motion  for  new  trial  la  the 
Ooort  helow. 

OromtTAKiNo  OH  AfPsau^The  appellant  moat  ihow  that  the  feqatred  aader 
taking  on  appeal  haa  heen  ^yen.  The  fact  may  he  ahown,  either  l)y  intro* 
dudng  a  copy  of  the  undertaking  Into  the  transcript,  or  by  itatlDg  In  thi 
transcript  that  an  undertaking  in  doe  form  waa  filed  within  the  tine  pre* 
aerlhed. 

MonoH  TO  DxaMiw  ah  Appbal. —  On  motion  to  dlamlaa  an  appeal  om  tks 
ground  that  an  imdertaklng  on  appeal  la  not  ahown  by  the  transcript  to  bavf 
been  filed,  the  appellant  may  anggeat  a  diminution  of  the  record,  and  obtiln 
as  order  diraetliig  the  Clerk  of  tlia  Court  hatow  lo  eertU!^  a  eopy  of  tbi 
■ndertaklflig  to  the  appellate  Court 

ApPBAii  from  the  District  Courts  Fourth  Judicial  District, 
CSty  and  County  of  San  Francisco. 

The  transcript  in  this  case  contained  a  copy  of  the  pleadings, 
findings  of  fact  of  the  Court  hdow,  and  its  condusioos  of 
law,  the  notice  of  motion  for  new  trials  statement,  order  deny- 
ing a  new  trial,  and  notice  of  appeal  Defendants  reoavered 
judgment  in  the  Court  below,  and  plaintiffs  appealed. 

Shafter  A  Chold,  for  Appellants 

0.  F.  A  W.  H.  Sharp,  for  Respondentsi 

By  the  Courts  Sawykb,  J. 

Beq)ond6nts  move  to  dismiss  the  appeal  on  the  follomig 
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grounds:  Firstly — The  transcript  does  not  contain  a  copy  of 
the  judgment.  The  appeal  is  not  from  the  judgment,  but 
from  the  order  denying  a  new  trial.  On  appeal  from  an  order, 
it  is  only  required  that  the  "  appellant  shall  furnish  the  Court 
with  a  copy  of  the  notice  of  appeal,  *  ♦  ♦  order  appealed 
from,  and  a  copy  of  the  papers  used  on  the  hearing  in  the 
Court  below."  (Practice  Act,  Sec.  346.)  These  papers  are 
contained  in  the  transcript.  Secondly  —  It  does  not  appear  in 
the  transcript  that  any  undertaking  has  ever  been  filed.  "  As 
no  appeal  is  effectual  for  any  purpose  without  an  undertaking, 
the  appellant  must  show  affirmatively  that  the  required  under- 
taking has  been  given.*'  (Bryan  v.  Berry,  8  Cal.  134 ;  FrarJe- 
lin  V.  Reiner,  ih.  340.)  The  fact  may  be  shown  either  by 
introducing  a  copy  of  the  undertaking  into  the  transcript,  or 
by  stating  in  the  transcript  that  an  undertaking  in  due  form 
was  filed  within  the  time  prescribed.     (lb.) 

The  appellant  suggested  a  diminution  of  the  record  in  this 
respect,  and  by  way  of  counter  motion  asked  an  order  direct- 
ing the  Clerk  of  the  District  Court  to  certify  a  copy  of  the 
undertaking  on  file  to  this  Court,  and  since  the  submission  of 
the  motion  to  dismiss,  the  appellant  has  transmitted  to  this 
Court  a  certified  copy  of  an  undertaking  on  appeal  in  due 
form. 

We  think  the  appellant  should  be  permitted  to  supply  the 
defect  in  the  record. 

Ordered,  that  the  certified  copy  of  the  undertaking  on  appeal 
transmitted  to  this  Court  be  filed  by  the  Clerk,  and  that  the 
motion  to  dismiss  be  denied,  and  that  respondents  recover  the 
oostB  of  their  motion. 


L.   OONNEB  V.  WILLIAM   JONES   ahd  GEORGE 
SHERIFF. 


—  J^umuno  IMD  Tmkamt^ — A  ItMe  of  a  lot  •(  land  at  a  certain  rent 
feieirad  pMrlded  that  at  the  expiration  of  tlia  tarm  the  leaseea  shoald  have 
tbt  right  to  NBMft  frtMa  the  preaalaea  all  ImUdlngs  and  iMproyemente  b|^ 
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them  put  on  Um  Isad  after  the  date  ef  the  leaae,  imleM  the  leeeer  dimdi 
pay  for  the  eame,  and  that  the  Talne  of  the  aavie  ahoold  he  aeoertahied  b) 
two  persone,  one  appointed  hj  the  plaintiff,  and  one  hy  the  defendant,  and  li 
ease  of  a  disagreement,  a  third  hy  the  two,  and  that  the  lessor  ihoaid  not 
take  possession  except  en  payment  of  the  Talne  ef  the  ImproTemcBta,  end 
that  he  shoald  gl^  the  lessees  thirty  days  noUee  of  his  Intention  to  tske 
possension  of  the  premises.  Held,  that  the  leasehold  became  dcjiermlned  by 
the  1a880'-*s  thirty  days*  notice  to  qnit,  and  his  offer  to  perform  on  his  part 
and  his  tender  of  the  fnll  Tslne  of  the  ImproremeDts.  Heid,  farther,  tbit 
an  appointment  by  the  lessor  of  one  appraiser  and  notice  of  tlie  same  to  tb« 
lessees,  and  their  failnre  for  thirty  days  thereafter  to  appoint  anotiier,  gtfi 
the  lessor  tbe  right  to  appoint  two  appraisers,  althoagh  the  lease  did  Dot 
provide  within  what  time  the  lessees  should  appoint  an  appraiser,  nor  tbtt 
the  lessor  might  appoint  both.  EM^  further;  that  a  demand  f9r  rent  doe 
op  to  a  day  before  the  expiration  of  the  thirty  days  named  in  the.  notice  did 
ftot  keep  on  foot  the  relation  of  landlord  and  tenant  after  the  explratloB  of 
nld  thirty  days. 
DnriAi.  OF  Tbnakct  bt  Thnaht^ —  If  a  tenant  denies  the  relation  of  landlord 
and  tenant,  and  refuses  to  psy  rent,  he  cannot  afterwards  rerlTe  tbat 
relation  by  offering  to  pay  rent. 

Appeal  from  the  County  Cowtt,  Saeram^ito  Oountj. 
The  facts  are  stated  in  the  opinion  of  the  Court 
Henry  H.  Hartley,  for  Apellants. 
P«  L*  Edwards,  for  BespondenL 
By  the  Court,  Cuekbt,  J. 

The  parties  entered  into  an  agreement  on  the  22d  of  October, 
I860,  by  which  the  plaintiff  leased  to  die  defendants  certain 
premises  at  a  certain  rent  reserved,  for  the  term  of  one  yesi 
from  the  date  thereof,  with  the  pnTilege  to  the  defendants  dt 
a  renewal  of  the  lease  for  one  year  longer  on  the  same  oon- 
ditions,  with  the  right  to  remove  from  the  premises  at  the 
expiration  of  the  term  of  the  leasehold  all  the  buildings  and 
improvements  before  then  erected  thereon,  unless  the  plaintiff 
should  pay  for  the  same — and  it  was  further  provided  by  the 
agreement  that  the  plaintiff  should  not  enter  and  tate  posses- 
sion of  the  premises  at  the  expiration  of  the  second  year, 
except  on  payment,  to  the.  defendants  of  the.  value  of  all  tha 
improvements  they  might  put  or  cauae  to  berpnt  on  the  prem' 
iflee  after  the  date  of  tbe  lease.    It  was  stipulate  that  tha 
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value  of  such  impTavementa  should  be  determined  by  two 
persons,  one  of  whom  should  be  nominated  bj  the  plaintiff 
asd  the  other  by  the  defendant^  and  in  case  of  the  disagree- 
ment of  the  persons  so  named,  they  were  to  select  a  third. 
The  agreement  of  two  of  the  three  persons  so  selected,  it  was 
provided,  should  be  binding  on  the  parties.  It  was  further 
agreed  that  the  plaintiff  should  give  to  the  defendants  at  least 
thirty  days  notice  of  his  intention  to  take  possession  of  the 
premises  at  the  expiration  of  the  second  year,  and  on  failure  to 
do  so,  the  defendants  were  at  liberty  to  renew  the  lease  until 
the  foregoing  conditioiis  should  be  fully  complied  with  by  the 
plaintiff. 

Sometime  in  the  year  1863,  after  the  20th  of  May,  but  at 
what  particular  time  the  record  does  not  show,  the  plaintiff 
commenced  an  action  in  a  Justice's  Conrt,  under  the  Act  con- 
cerning forcible  entries  and  unlawful  detainers,  for  the  pur^ 
pose  of  obtaining  possession  of  the  demised  premises.  The 
complaint  contains  all^ations  of  the  performance  of  the  con- 
ditions entitling  him  to  the  possession  of  the  prennses  and  of 
a  refusal  of  the  defendants  to  surrender  the  possession  of  &e 
same,  according  to  the  agreement  on  their  part  so  to  do.  The 
defendants  controverted  the  material  averments  of  the  com- 
plaint. The  canse  was  tried  before  the  Justice  and  a  jury, 
and  judgment  was  rendered  for  the  plaintiff.  The  defendants 
appealed  to  the  County  Court,  and  judgment  was  again  ren> 
dered  for  the  plaintiff.  The  defendants  then  moved  for  a  new 
trial,  which  was  denied,  and  from  the  judgment  and  order  an 
appeal  was  taken  to  this  Court 

.  From  the  record  it  appears  that  on  the  10th  of  April,  1863, 
the  plaintiff  gave  to  the  defendants  a  notice  in  writing  inform- 
ing them  that  the  lease  had  expired,  according  to  its  terms, 
and  demanding  that  they  surrender  to  him  possession  of  the 
premises  within  thirty  days  thereafter.  That  he  declined  pur- 
chasing or  paying  for  any  improvements  put  on  the  premises 
prior  to  the  date  of  the  lease,  and  requiring  th^n  to  remove  the 
same  within  thirty  days.  That  he  had  selected  and  appointed 
a  certain  person  as  referee  to  ascertain  and  value  the  improve 


C2  CONNEB  v.  JOXKS.  [SupA/t 

Opinion  of  the  Court. 

ments  put  on  the  premises  by  them  since  the  date  of  the  lease, 
and  requesting  them  to  select  and  appoint  a  referee  for  the 
like  purpose,  to  act  in  conjunction  with  the  one  appointed  by 
him.  Tliat  he  was  ready  and  offered  to  pay  for  the  improve- 
ments whatever  amount  the  referees  might  determine  to  be 
just,  and  also  to  comply  in  all  respects  on  his  part  with  the 
terms  and  conditions  of  the  agreement. 

It  appeared  in  evidence,  also,  that  defendant  Jones  stated 
to  plaintiff  in  February  or  March,  1863,  upon  the  plaintiffs 
demanding  of  him  the  rent  then  due,  that  the  lease  terminated 
on  the  22d  of  October,  1862;  that  he  did  not  hold  under  the 
lease,  and  would  not  pay  any  more  rent.  On  the  6th  of  April, 
1863,  the  plaintiff  addressed  a  letter  to  the  defendants  request- 
ing them  to  pay  to  Joseph  Hull  the  amount  of  rent  due  up  to 
the  22d  of  that  month.  This  letter  was  delivered  by  Hull 
to  the  defendant  Sheriff,  who  took  it  away  with  him  without 
sayJng  whether  he  would  pay  it  or  not  On  the  22d  of  April 
the  defendants  tendered  to  the  plaintiff  the  amount  then  due, 
which  the  plaintiff  refused  to  receive,  and  on  the  18th  or  19th 
of  May  following  the  defendants  again  tendered  to  plaintiff 
the  rent  due  and  also  a  month's  rent  in  advance,  which  the 
plaintiff  refused  to  accept  The  sum  of  money  first  tendered 
was  paid  into  Court  for  the  plaintiff  when  the  defendants' 
answer  was  filed,  and  there  remained  at  the  time  of  the  trial, 
subject  to  the  order  of  the  plaintiff. 

The  defendants  failing  and  refusing  to  appoint  a  referee  to 
ascertain  and  appraise  the  value  of  the  improvements  made  on 
the  premises  after  the  date  of  the  lease,  two  persons  selected 
by  the  plaintiff  for  the  purpose  appraised  and  reported  the 
value  of  such  improvements  at  a  certain  sum,  which  one  of 
the  appraisers  testified  was  their  full  value.  The  plaintiff 
testified  he  was  willing  to  pay  the  amount  fixed  by  these 
appraisers,  and  had  'tendered  the  same  to  the  defendant?, 
though  at  the  time  of  the  tender  he  thought,  and  still  was  of 
opinion,  it  was  more  than  the  improvements  were  worth. 

The  second  section  of  the  Act  referred  to  provides  that  any 
Justico  of  the  Peace  shall  have  authority  to  inquire  as  therein- 
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after  directed^  as  well  against  those  who  make  unlawful  or 
forcible  entry  into  lands,  tenements  or  other  possessions,  and 
detain  the  same  as  against  those  who,  having  lawful  and 
peaceful  entry  into  lands,  tenements  or  other  possessions, 
unlawfully  detain  the  same;  and  that  if  it  be  found,  upon 
Buch  inquiry,  that  an  unlawful  or  forcible  entry  hath  been 
made,  and  that  the  said  lands,  tenements  or  other  possessions, 
after  a  lawful  entry,  are  held  unla%7fully,  then  such  Justice 
shall  cause  the  party  complaining  to  have  restitution  thereof. 
The  thirteenth  section  of  the  same  Act  provides,  among  other 
things,  that  when  any  person  or  persons  shall  hold  over  any 
lands,  tenements  or  other  possessions  after  the  termination  of 
the  time  for  which  they  are  leased  to  him  or  them,  if  the 
lessor  shall  make  demand  in  writing  of  the  tenant  or  tenants 
to  deliver  to  him  the  possession  of  the  demised  premises,  and 
if  the  tenant  or  tenants  shall  refuse  or  neglect  for  the  space  of 
three  days  after  the  demand  to  quit  the  possession,  then  upon 
complaint  to  any  Justice  of  the  Peace  of  the  proper  county 
the  Justice  shall  proceed  to  hear,  try  and  determine  the  same 
in  the  same  manner  as  in  other  cases  provided  for  in  the  Act, 
but  shall  impose  no  fine. 

In  this  case  the  leasehold  became  determined  by  the  lessor's 
thirty  days  notice  to  quit^  and  his  ofFer  and  tender  of  per- 
formance on  his  part  of  the  terms  and  conditions  contained 
in  the  agreement,  ob  his  part  to  be  performed  and  fulfilled, 
and  his  tender  of  the  full  value  of  the  improvements  for 
which  he  had  contracted  to  pay  the  defendants^  The  agree- 
ment between  the  parties  prescribes  the  mode  by  which  the 
value  of  the  improvements  for  which  the  plaintifP  contracted 
to  pay  shoald  be  ascertained.  But  it  is  argued,  on  behalf  of 
the  defendants^  that  it  is  not  provided  within  what  time  this 
should  be  done,  nor  that  the  failure  of  either  of  the  parties  to 
nominate  a  referee  or  appraiser  for  ascertaining  such  value 
should  give  the  other  the  right  to  go  on  and  select  both 
appraisers.  It  may  be  admitted  that  the  contract  between 
the  parties  does  not  so  provide  in  terms,  but  it  does  not,  there- 
fore, follow  that  either  of  the  parties  could  defeat  the  object 
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of  their  stipulation  for  all  time,  nor  that  the  contumaeioTu 
refusal  by  one  of  the  parties  to  appoint  an  appraiser  would 
keep  the  lease  on  foot  forever.  The  object  of  the  parties  was, 
in  the  first  place,  to  secure  to  the  lessees  thirty  days  within 
vrhich  to  surrender  the  premises  to  the  lessor,  and,  in  the  sec- 
ond place,  to  ascertain  the  amount  which  llie  lessor  should 
pay  the  lessees  for  the  improvements  which  they  had  placed 
ra  the  premises  after  the  date  of  the  lease.  That  the  plaintifi 
offered  and  tendered  to  the  defendants  the  full  value  of  sooh 
improvements  is  in  evidence,  and  does  not,  in  fact,  seem  to  be 
disputed.  What  more  could  the  plaintiff  have  done!  He 
could  not  compel  the  defendants  to  select  an  appraiser  on  their 
part  to  determine  with  one  diosen  by  plaintiff  the  value  of 
these  improvements,  nor  could  a  Court  of  equity  have  com- 
pelled them  to  do  so,  had  suit  been  brought  for  the  purpose, 
nor  could  the  plaintiff  have  had  a  mandamus  for  such  purpoaa 
The  plaintiff  did  all  that  he  could  or  was  bound  to  do  in  tbe 
premises,  and  his  offer  to  make  payment  and  his  readiness  so 
to  do  at  the  time  of  the  trial  was  all  that  eould  justly  be 
required  of  him.  The  defendants  cannot  be  permitted  to  saj 
that  the  relation  of  landllord  and  tenant  was  still  subsisting 
between  the  parties  at  the  time  the  action  was  brought.  Thej 
had  denied  the  relation  previously  and  refused  for  a  time  to 
pay  the  rent  due.  Thqr  cannot  for  one  purpose  say  they  arc 
tenants,  and  for  another  say  they  are  noV  They  were  tenants 
until  the  lease  was  determined  by  the  notice  of  thirty  days  to 
surrender,  and  the  demand  for  rent  up  to  tbe  22d  of  April 
could  not  operate  to  keep  on  foot  the  relation  of  landlord  and 
tenants  after  the  expiration  of  the  thirty  days  specified  in  the 
notice,  because  the  thirty  days  expired  after  the  term  for 
which  rent  was  demanded.  We  deem  it  unnecessary  to  pur- 
sue the  subject  further.  We  think  substantial  justice  was 
done  to  the  parties  by  the  Court  below  and  that  the  judgment 
should  be  affirmed. 
Judgment  affirmed. 
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BERNAED  STOUT  ato  JOSEPH  S.  SHUSTER  ».  OLI- 
VER C.  COFFIN. 

YABiAKca  BicTWMii  CoiiPLAiMT  AVD  Pboof. —  TIm  nilt  that  tb«  aXtfiffatm  tad 
probata  fflust  correspond  !■  not  abrogated  by  the  Clyll  Practice  Act.  The 
plaintiff  mnst  pro^e  hit  contract  as  alleged  In  his  complaint,  or  he  la  not 
entitled  to  recorer. 

▲llbqata  and  Pbobata  to  Cobbxbpond. —  If  the  complaint  charges  that  the 
defendant  recelyed  goods  as  a  common  carrier  and  warehouseman,  to  be 
stored  by  hlm»  and  by  the  next  boat  to  be  by  him  shipped  and  carried  and 
eooreyed  to  the  place  of  destination,  and  to  be  by  him  there  safely  deliyered 
to  the  plaintiffs,  proof  that  defendant  received  the  goods  in  his  warehoase 
as  bailee,  and  shipped  them  according  to  plaintiffs*  directions,  does  not 
entitle  plaintiffs  to  recover. 

Bkum. —  In  snch  case  platntiffs  cannot  reeoTer  without  proof  that  the  defend- 
ant contracted  to  convey  the  goods. 

Appeal  from  the  District  Court,  City  and  County  of  San 
Francisco. 

Plaintiffs  recovered  judgment  in  the  Court  below,  and  defend- 
ant appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

8.  F.  46  J.  Reynolds,  for  Appellant 

Crockett  &  Whiting,  for  Respondents. 

£7  the  Court,  Rhodes,  J. 

The  plaintiffs  sue  to  recover  the  value  of  goods  which  they 
allege  they  delivered  to  the  defendant,  to  be  shipped  to  the 
County  of  Fresno,  and  which  the  defendant  received  as  a  "  com- 
mon carrier,  warehouseman  and  forwarding  merchant,"  to  be 
safely  and  securely  taken,  stored  and  kept  by  him,  "and  by 
the  boat  next  departing  from  the  said  Town  of  Martinez  to  be 
safely  and  securely  taken  and  conveyed,  or  caused  to  be  con- 
veyed by  the  said  defendant,  for  the  said  plaintiffs  from  the 
said  Town  of  Martinez  to  the  County  of  Fresno,  in  the  State 
aforesaid,  and  then  and  there,  at  the  said  County  of  Fresno,  to 
be  safely  and  securely  delivered  by  the  defendant,  his  servant 
or  agents,  to  the  said  plaintiffs,  for  a  certain  reward,  to  be  paid 
by  the  said  plaintiffs  to  the  said  defendant  therefor." 

Vou  XXVIII.--5. 
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The  breach  alleged^  is  that  the  defendant  neglected  ano 
refused  to  store  and  safely  keep  the  goods,  and  neglected  and 
refused  to  convey,  or  cause  to  be  conveyed,  the  goods  from 
Martinez  to  Fresno  County,  or  there  to  be  delivered  to  the 
plaintiffs,  but  wrongfully  and  negligently  permitted  them  to  k 
taken  and  carried  away  by  persons  to  the  plaintiffs  unknown, 
and  n^lects  and  refuses  to  deliver  them  to  the  plaintiffs. 

The  defendant  denies  that  he  was  a  warehouseman  or  for 
warding  merchant,  or  that  he  was  a  common  carrier,  except 
by  his  ferryboat  between  Martineis  and  Benicia,  and  denies  all 
the  allegations  of  the  complaint  respecting  the  contract  and 
his  receipt  of  the  goods,  and  denies  that  be  permitted  them  to 
be  taken  or  carried  away,  because  he  says  he  never  had  the 
charge  or  custody  of  the  goods. 

The  defendant  requested  the  Court  to  give  the  following 
instruction  to  the  jury:  "Before  the  jury  can  rightfully  ren- 
der a  verdict  in  favor  of  the  plaintiffs  against  the  defendant, 
it  must  be  found  and  determined  from  the  evidence  that  defend 
ant  contracted  with  plaintiffs  to  carry,  or  cause  to  be  carried, 
the  goods  mentioned  in  the  oomplaint,  from  Martinez  in  Contra 
Costa  County,  to  the  County  of  Fresno."  The  Court  refused 
the  instruction,  and  the  defendant  excepted,  and  now  assigns 
the  refusal  as  error. 

The  words  "  carry  or  cause  to  be  carried  "  employed  in  the 
instruction,  are  of  similar  import  to  the  words  "conveyed  or 
caused  to  be  conveyed''  as  used  in  the  complaint  The 
respondents  object  to  the  instructicm,  on  the  ground  that  it 
assumes  that  it  was  incumbent  on  them  to  prove,  that  the 
defendant  undertook  to  transport  the  goods  from  Mardnes  to 
Fresno,  and  say  that  the  gist  of  the  action  is  that  the  defendant 
received  the  goods  as  a  bailee  for  shipment  to  a  specified  place, 
instead  of  which  he  allowed  them  to  be  taken  away  and  lost 
One  of  the  material  issues  of  fact  raised  by  the  pleadings,  is 
whether  the  plaintiffs  and  defendant  entered  into  the  contract 
mentioned  in  the  complaint;  and  a  material  and  substantial 
portion  of  the  contract  was,  that  the  goods  were  to  be  "takoi 
and  conveyed  or  caused  to  be  conveyed  by  the  said  defendant" 


April,  1865.]  Stout  v.  Coffin.  6T 


Opinion  of  the  Court. 


from  MartineE  to  Fresno  County.  There  can  be  no  doubt  that 
the  complaint  states  a  contract  to  convey,  and  this  is  the  mor^ 
apparent  when  the  allegations  in  that  respect  are  read  in  con- 
nection with  the  allegation  that  the  goods  were  *'  to  be  safely 
and  securely  delivered  by  the  defendant,  his  servant  or  agents, 
to  the  plaintiffs  "  at  Fresno,  and  that  the  defendant  was  a  com- 
mon carrier.  The  gist  of  the  action  is  that  the  defendant  lost 
the  goods  he  received  under  contract  not  only  to  ship  thetn, 
but  also  to  carry  or  convey  them  to  their  destination.  The 
instruction  is  but  an  expression  of  the  familiar  rule  of  evidence 
that  th^  plaintiffs  must  prove  the  contract  as  alleged  in  theix 
complaint,  otherwise  they  are  not. entitled  to  recover  in  the 
action.  (1.  Phil.  Ev.,  C.  H.  and  E.  Notes,  864,  Note  24a) 
Proof  that  the  defendant  was  to  convey  the  goods,  is  as  essen? 
tial  to  maintain  the  action  as  proof  that  he  received  or  was  tq 
deliver  the  goods — ^in  fact,  without  such  proof  the  contract 
alleged  would  be  a  materially  different  one  from  that  prov^[i. 
The  rule  thajb  the  probata  must  correspond  with  the  aUegatu 
is  not  abrogated  by  the  Practice  Act  The  case  affords  a  goo4 
illustration  of  the  propriety  and  necessity  of  the  rule  that  the 
proof  must  correspond  wiUi  the  substantial  allegations  of  th^ 
pleadings.  The  evidence  tends  to  prove  that  the  goods  wer^ 
shipped  according  to  the  plaintiffs'  directions  on  a  steamer^ 
and  were  lost  while  in  charge  of  the  persons  who  were  con- 
veying them,  and  if  the  evideAoe  ha^,  in.  the  opinion  of  the 
jury,  amounted  to  proof  of  those  facts,  no  recovery  could  be 
had  against  the  defendant  for  the  loss  of  the  goods,  without 
proof  that  he  contracted  to  convey  them. 

T1^0  consequences  of  a  variance  between  the  averments  iii 
a  pleading  and  the  proof  are  the  same  under  our  systeip  of 
practice  as  at  common  law,  except  that  they  may  be,  to  a  great 
extent,  obviated  by  amendments  to  the  pleadings,  which  are 
allowed  with  great  liberality.  The  allegations  made  in  setting 
out  the  contract,  that  the  defendant  undertook  to  eonvey,  or 
caused  to  be  conveyed,  t^o  goods  to  their  destination,  are  not 
of  the  class  that  are  usually  denominated  impertinent,  and 
which  may  be  struck  out  as  surphisage,  and  of  which  proof 
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Opinion  of  Sandenon,  C  J^  ooncnrring  tpcdnlly. 

13  not  required^  but  they  form  the  very  substance  of  the  ocm- 
tract,  and  must  be  proved    (1  PhiL  Ev.,  C.  H.  and  K  Kotoi^ 
845,  and  Note  240.) 
Judgment  reversed  and  cause  remanded  for  a  new  triaL 

Mr.  Justice  Cubbxt,  having  been  of  counsel,  did  not  at  b 
tihis  casa 

Sanbxbsov,  0.  J.,  concurring  specially. 

Excessive  damages  was  one  of  the  grucnds  upon  wUeh  a 
new  trial  was  daimed  in  this  case.  The  true  measure  of  the 
damages  was  the  value  of  the  goods  and  lawful  interest  thereoD. 
The  value  of  the  goods,  according  to  the  allegations  of  the 
complaint  and  the  evidence  (in  which  there  is  no  cooflict) 
was  three  hundred  and  fifty-five  dollars.  Lawful  intoest 
upon  that  sum,  from  the  time  at  which  the  goods  were  lost 
up  to  the  date  of  the  trial  is  ninety-two  dollars  and  forty-five 
cents  (if  I  have  made  no  error  in  the  eomputationy)  making 
the  true  amount  which  the  plaintiffs  were  entitled  to  recover, 
if  at  all,  four  hundred  and  forty-seven  dollars  and  forfy*five 
cents.  Yet  the  jury  found  a  verdict  for  five  hundred  and  fifty 
dollars,  which  was  too  much  by  one  hundred  and  two  doUan 
and  fifty-five  cents.  For  thilB  reason  I  concur  in  the  judgmsnl 
feversing  and  remanding  the  case  for  a  new  triaL 

Mr.  Justice  Sawteb  expressed  no  opinion. 


THE  PEOPLE  ex  rel.  OARPENTIER  «.  OEOBGS  fi 
LOTJCKS,  CouHTT  Olbsk  of  Covtb^  Oosta  Oouvtt. 


Bffbct  or  Monoif  von  Nnw  Teial  om  JuMimiv^— ne  penencj  <f  •  i 

for  new  trial  does  not  wtkj  proceeding!  upon  the  Jadgment.  Tbe  perty  !■ 
whose  CsTor  the  Jadgment  Is  rendered  Is  entltied  fanmediatelj  to  the  proper 
process  for  Its  enforcement  nnless  proceedings  mre  stayed  by  the  Court 

llAKDAvus  ON  CuBBK  ov  CouB*.— *The  ClsTk  oC  E  OooTt  Day  be  compelled  ly 
writ  of  mandate  to  Issue  process  for  tbe  enforcement  of  a  Jud  -  'cot,  not- 
withstanding his  liability-  on  his  offldnl  boad  for  damages  for  a  refusal  H 
do  so. 
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Statement  of  t^t^etm, 

Whbh  Mandamus  will  lib. —  The  ^Ir  that  maa^aBrtia  will  aol  Ha  vhaM  Iht 
relator  has  aaother  remedj  la  Bat  BBlranallj  tma  where  the  writ  la  eoaght 
against  mlnlatertal  offloeca. 

An  action  for  the  recovery  of  a  tract  of  land  in  Ck>ntra  Coata 
Countjy  and  for  damages  for  its  detention,  in  which  the  relator 
was  plaintiff  and  Thurston  et  aL  were  defendants,  was  tried  in 
the  District  Court  of  the  Fifteenth  Judicial  District,  Contra 
Costa  County,  at  the  July  term,  1864.  A  jury  was  waived, 
and  the  cause  was  submitted  and  taken  under  advisement  by 
the  Court  On  the  24th  of  February,  1865,  at  a  regular  term 
of  said  Court,  the  attorneys  for  both  parties  being  present,  the 
Court  announced  its  decision,  and  directed  judgment  to  be 
entered  against  defendants,  and  an  entry  of  the  same  was  nude 
by  the  Clerk  in  the  minutes  of  the  Court  The  Court  at  the 
same  time  announced  that  the  findings  of  fact  would  be  filed 
thereafter.  On  the  11th  day  of  March,  1865,  the  Judge  signed 
his  findings  of  fact  and  conclusions  of  law,  and  the  same  were 
delivered  to  the  Clerk,  but  were  not  marked  as  filed  by  him 
until  the  13th  of  March.  On  the  11th  of  March  the  plaintifFs 
attorney  served  on  the  attorney  for  defendants  a  written  notice 
of  the  filing  of  the  findings  and  decision.  On  the  13th  of 
March  the  Clei^  entered  up  a  judgment  in  favor  of  plaintiff 
for  restitution  of  the  premises  and  for  damages  and  costs.  On 
the  22d  of  March,  notice  of  intention  to  move  for  new  trial 
was  served  on  plaintiff's  attorney  and  filed,  and  within  five 
days  thereafter  a  statement  was  made  and  filed.  Afterwards^ 
the  plaintiff  demanded  of  the  Clerk  that  he  issue  a  writ  of 
habere  facias  possessionem,  and  an  execution  for  the  enforce- 
ment  of  the  judgment,  but  the  Clerk  refused  to  issue  the  same 
because  notice  of  motion  for  a  new  trial  had  been  given.  The 
plaintiff  thereupon  applied  to  the  Supreme  Court  for  a 
peremptory  writ  of  mandate  to  compel  the  Clerk  to  iasne  thi 
proper  writ  for  the  enforcement  of  the  judgment 

H.  W.  Carpentier,  in  pro  per.,  for  Belator. 

Tkotnas  A.  Brown,  for  Bespondral 
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By  the  Court,  SAirBBBflON,  0.  J. 

It  is  tumeoessary  to  determine  whether  the  respondent's 
motion  for  a  new  trial  was  in  time  or  not  If  in  time  it  did 
not  per  w  operate  as  a  stay  of  proceedings,  and  the  relator 
was  entitled  to  final  process  upon  his  judgment,  notwithstand- 
ing. The  notion  which  has  prevailed  hitherto,  that  a  motion, 
or  notice  of  motion,  for  a  new  trial  of  itself  stays  all  proceed- 
ings upon  the  judgment  until  snch  motion  has  been  dete^ 
mined,  is  without  foundation.  The  Practice  Act  contains  no 
such  provision.  On  the  contrary,  the  reverse  is  at  least 
implied.  The  one  hundred  and  eightieth  and  one  hundred 
and  ninety-seventh  sections  provide  when  judgments  shall  be 
entered;  and  the  two  hundred  and  ninth  provides  that  *'the 
party  in  whose  favor  judgment  is  given,  may,  at  any  time 
within  five  years  after  the  entry  thereof,  issue  a  writ  of  execu- 
tion for  its  enforcement'*  Upon  this  pro\nsion  the  Act  con- 
tains  no  limitation  whatever,  and  it  must  necessarily  follow 
that  the  party  in  whose  favor  the  judgment  is  entered  is  enti- 
tled to  his  execution  immediately,  as  therein  provided,  and  lie 
cannot  be  deprived  of  his  right  or  delayed  in  its  exercise  bj 
any  mere  act  of  the  opposite  party. 

^  Doubtless  this  question  might  be  regulated  by  a  rule  of 
Oourty  but  in  the  absence  of  such  a  rule  a  party  desiring  a 
stay  of  proceedings  pending  his  motion  for  a  new  trial  must 
obtain  an  order  to  that  effect  from  the  Court,  as  in  the  case  of 
a  stay  of  the  entry  of  judgment,  as  provided  in  Section  197. 
Upon  such  application  the  Court  can  grant  the  order  uncon- 
ditionally, or  upon  terms  according  to  the  circumstances  of 
the  case.  If  a  stay  would  be  likely  to  jeopardize  the  jndg- 
ment  an  execution  and  levy  might  be  allowed,  and  further 
proceedings  thereafter  stayed,  or  security  for  the  payment  of 
the  judgment  mi^t  be  required,  and  the  like.  We  think  this 
question  has  been  wisely  left  by  the  Practice  Act  to  the  mund 
discretion  of  the  Court,  The  rule  contended  for  on  the  part 
of  the  respondent  might  lead  to  a  gross  abuse  of  the  right  to 
move  for  a  new  trial.    Were  such  a  rule  to  prevail  a  motion 
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for  a  new  trial  ooold  be  made  subeen  lent  to  the  dishonest 
pnrpoiee  of  the  moving  party,  and  all  the  benefits  and  fruits 
of  the  judgment  might  thereby  become  lost  to  the  other  side. 

The  case  of  Lurvey  v.  Wells,  Fargo  &  Co.,  4  CaL  106,  does 
not  eatablish  the  doctrine  that  a  motion  for  a  new  trial  per  se 
stays  execution  upon  the  judgment  until  after  it  has  been 
determined,  ^o  such  question  was  involved  in  that  case,  as 
we  recently  had  occasion  to  declare  in  the  case  of  the  Copper 
HiU  Mining  Company  v.  Spencer,  25  CaL  16. 

Nor  has  Cov/ell  v.  Buckelew,  14  CaL  640,  any  application 
to  the  present  case.  That  case  was  decided  imder  the  Con- 
stitution as  it  stood  prior  to  the  amendments  of  1863,  and  the 
mandamus  was  denied  upon  the  ground  that  the  Court  then 
possessed  only  appellate  jurisdiction,  and  could  issue,  with 
the  exception  of  writs*  of  habeas  corpus,  only  such  writs  and 
process  as  was  necesary  or  proper  for  the  exercise  of  that 
jurisdiction.  Under  the  present  Constitution  this  Court  hae 
original  jurisdiction  in  cases  of  mandamus,  as  was  held  by  us 
in  Tyler  v.  Houghton,  26  CaL  26. 

Nor  is  there  any  doubt  as  to  mandamus  being  the  propei 
remedy.  The  judgment  awards  to  the  relator  the  possession 
of  land  which  can  be  obtained  only  through  the  writ  which 
he  seeks.  The  duty  of  issuing  the  writ  is  especially  enjoined 
upon  the  respondent,  and  it  is  manifest  that  a  suit  upon  his 
official  bond  for  damages  resulting  from  a  non-performance  of 
that  duty  would  be  wholly  inadequate.  (Fremont  v.  Crippen, 
10  CaL  216.)  In  McCullough  v.  The  Mayor  of  Brooklyn,  23 
Wend.  461,  it  was  said  that  although,  as  a  general  rule,  a 
mandamus  will  not  lie  where  the  relator  has  another  remedy, 
it  is  not  universally  true  where  the  writ  is  sought  against 
ministerial  officers,  notwithstanding  they  may  be  liable  in  an 
action  on  the  case  for  a  n^lect  of  duty,  they  may  be  com- 
pelled by  mandamus  to  exercise  their  functions  according  to 
law. 

Peremptory  mandamus  allowed,  with  costa. 


Mr.  Justice  Shaftek  expressed  no  opinion. 
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WILLIAM  A.  BIDLEMAN  v.  BENJAMIN  S.  BEOOKS. 

AflBMBMncT  OF  LiLND  POB  Tazbb. —  If  th%  AiBCBBor,  In  BWCMing  B  dty  tot 
owned  Bnd  occupied  hj  the  owner  bs  b  Blngle  lot,  BrbitrarUj  diTldes  tbe  wok; 
Bod  aseessee  one  part  to  the  owner  and  another  part  to  nnknown  owattib 
the  assessBient  to  the  nnknown  owners  Is  IHegal,  and  b  tax  deed  nndcr  a 
sale  of  the  aame  for  non-payment  of  the  tax  la  Told. 

Tax  Dbbd  ab  Eyidencb  of  Titlb. —  The  prima  fco^  eiidenee  of  title  funUhed 
hy  the  recitals  of  a  tax  deed  la  orerthrown  hj  allowing  that  the  aiaeiaaiit 
was  Illegal. 

Appeal  from  the  District  Courts  Fourth  Judicial  Distrieti 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 
Henry  B.  Janes,  for  Appellant 
Brooks  &  Whitney,  for  Bespondent. 
By  the  Court,  Sawteb,  J. 

This  is  an  action  to  recover  certain  lands  in  San  FranciaooL 
The  cause  having  been  tried  without  a  jury,  the  Court  found 
for  defendant,  and  rendered  judgment  accordingly.  A  new 
trial  on  the  ground  that  the  evidence  is  insufficient  to  justify 
the  findings,  was  applied  for  by  plaintiff,  and  denied.  Plain- 
tiff appeals  from  the  order  denying  a  new  trial,  and  from  the 
judgment. 

The  plaintiff's  title  depends  solely  upon  tax  deeds  ezeeuted 
upon  a  sale  for  taxes  for  the  fiscal  year  ending  June  30, 1862. 
The  plaintiff  introduced  in  evidence  his  tax  deeds,  proved  • 
demand  upon  defendant  for  possesion  before  the  oommeiioe- 
ment  of  the  suit,  and  rested. 

It  appeared  from  the  evidence  introduced  by  defendant,  and 
further  evidence  in  rebuttal  on  the  part  of  plaintiff,  that 
defendant.  Brooks,  was  at  the  time  of  the  assessment,  and  be 
had  been  since  the  summer  of  1859,  the  owner  in  fee  of  the 
whole  of  fifty  vara  lot  No.  835,  and  that  his  conveyance  war 
cm  record ;  that  the  premises  in  question  are  parts  of  said  fifty 


April,  1865.]  Bddlbmak  v.  Beooks.  78 


OplnlOD  of  the  Court. 


yara  lot;  that  before  and  at  the  time  of  the  assessment  in 
question,  there  was  a  house  and  various  outbuildings  on  said 
lot,  actually  occupied  by  his  tenants;  that  the  whole  fifty 
vara  lot  was  inclosed  by  one  fence,  and  not  divided;  that  it 
was  used  as  one  lot,  the  tenant  of  defendant  with  his  family 
living  in  the  house,  and  thus  occupying  the  premises  as  one 
lot  down  to  the  time  of  the  sale;  that  the  lot  was  not  assessed 
as  an  entire  lot,  but  the  larger  part  was  assessed  to  defend- 
ant, Brooks,  as  owner,  and  the  premises  in  controversy  arbi 
tr&rily  cut  off  by  the  Assessor,  and  separately  assessed  to 
unknown  owners* 

The  principal  question  is  whether  the  property  was  law- 
fully assessc^d.  We  do  not  think  it  was.  The  Assessor  is 
nowhere  authorized  to  arbitrarily  divide  up  lots  into  strips  to 
suit  his  caprice,  and  assess  such  several  portions  separately. 
If  he  may  divide  up  a  lot  of  well  known  boundaries  into  strips 
twenty  feet  wide,  he  may  divide  it  into  strips  of  one  foot  in 
width,  or  even  smaller  diipaensions,  and  assess  each  separately, 
and  thus  render  it  not  only  greatly  inconvimient  and  oppres- 
sive to  the  owner,  but  almost  impossible  for  him  to  ascertain 
whether  his  taxes  have  all  been  paid  or  not.  The  law 
undoubtedly  contemplates  that  each  lot  of  well  known  dimen- 
sions and  boundaries  shall  be  assessed  as  one  lot  In  this 
instance,  there  was  a  lot  of  the  ordinary  dimensions — the 
smallest  of  the  lots  as  originally  officially  surveyed  and  platted 
in  that  part  of  the  city  —  which  had  not  been  subdivided  by 
the  owner.  It  was  inclosed  by  a  single  fence,  separating  it 
distinctly  from  all  other  lands,  and  had  a  dwelling  house  and 
outbuildings  upon  it,  the  whole  openly  and  notoriously  occu- 
pied as  a  single  lot  or  messuage  by  the  defendant's  tenant  and 
his  fainily.  Yet  it  was  arbitrarily  sliced  up  into  at  least  three 
parts,  and  each  separately  assessed  as  a  distinct  lot,  the  larger 
portion — more  than  half — being  assessed  to  the  real  owner, 
the  defendant,  and  the  other  two  parcels  to  unknown  owners. 
Such  an  assessment  of  a  tract  of  land  constituting  one  wdl 
knovm  lot,  and  actually  occupied  as  such -^  if  it  would  not 
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necessarily  have  such  an  effect — would  be  very  likely  to  mis- 
lead the  owner  and  result  —  as  in  this  instance  —  in  a  »aleof  his 
property.  The  owner  calls  to  pay  his  taxes.  A  list  of  all 
the  taxes  against  him  is  furuished.  Upon  looking  it  over  he 
finds  a  lot  in  a  certain  locality  taxed  to  him,  and«  without 
scrutinizing  the  boundaries  very  closely,  he  naturally  con- 
cludes that  the  whole  lot  is  assessed  to  him  —  as  it  should  be  — 
pays  his  taxes  and  rests  in  security,  till  several  years  after 
wards  he  finds  that  a  small  strip  has  been,  in  fact,  assessed  to 
unknown  owners,  and  without  his  knowledge,  or  fault,  sold. 
Such  would  be  the  inevitable  result  if  such  a  system  of  assess- 
ment were  tolerated.  The  object  of  levying  taxes  is  to  secure 
revenue  for  the  purposes  of  the  Gh>vemment^  and  not,  bv 
deceptive  assessments  to  entrap  the  unwary  into  the  loss 
of  their  lands.  In  cases  where  it  is  difficult  to  ascertain 
whether  a  tract  of  land  has  been  divided  into  smaller  lots  or 
not,  it  might  not  be  proper  to  scrutinize  the  acts  of  the  Assessor 
too  rigidly,  if  it  can  be  seen  that  no  injury  could  result; 
but  the  assessment  of  a  single  lot  notoriously  occupied  as  thl^i 
was,  the  greater  part  to  the  owner,  and  smaller  portions  to 
unknown  owners,  is  a  gross  violation  of  both  the  letter  and 
the  spirit  of  the  law,  and  if  upheld  would  lead  to  great  abuses 
and  injustice.  It  is,  to  our  minds,  highly  probable  that  the 
assessment  in  question  did  in  fact  mislead  the  defendant,  and 
that  the  sale  of  the  property  was  the  result  of  this  misappre- 
hension. At  all  events,  he  was  liable  to  be  thus  misled  to  his 
injury.  The  assessment  being  illegal,  the  prima  facie  ca» 
made  by  the  tax  deeds,  conceding  them  to  be  sufficient  in 
form,  is  overthrown.  For  these  reasons  we  do  not  think  that 
we  should  be  justified  in  setting  aside  the  findings  on  the 
grounds  of  insufficiency  of  the  evidence  to  sustain  them. 

This  view  renders,  it  unnecessary  to  discuss  the  various 
other  points  made  by.  the  respondent,  and  we  think  there  i- 
nothing  requiring  notice  in  the  other  points  made  t^  th€ 
appellant 

Judgment  affirmed. 
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WTLLIAM  McGAEEAHAN  v.  J.  W.  C.  MAXWELL  et  oL 

What  an  Afpial  from  a  Judombut  Urci^imM.^  If,  m  Um  fadltton  •f  t  teal 
judgment  the  Coart  also  granta  a  perpetoal  Injiiiictioii,  and  an  appeal  ^ta 
taken  from  the  whole  Judgment,  the  Injuactlon^la  Included  In  the  appeal. 

IxjUMCTioir  oic  FiNAX.  Hbasivow —  An  Injmretlon  granted  upon  tha  reoAHiaa  «f 
final  Judgment  li  a  part  of  the  Judgment. 

Diminution  ov  RbcobDw — If  a  part  of  the  judgment  appealed  from  la  omltte(J 
In  the  record,  the  Supreme  Court,  on  helng  apprised  of  the  omission,  will. 
If  it  la  material,  require  it  to  be  supplied,  ef«n  If  the  dlaeorery  Is  not  aiade 
until   an  application  for  rehearing  after   a  decision   baa  been  rendered. 

Effect  of  RvnBBSAL  of  JoDOMaNT  on  Injunction. —  A  rsFarsal  of  a  Judg* 
ment  which  Judgment  awards  the  plalntlif  possession  of  a  tract  of  land,  and 
perpetually  enjoins  the  defendant  from  eoumlttlng  waste  on  the  land,  also 
refrerses  tha  Injunction  decree,  eren  If  the  decree  la  not  included  la  the 
record  sent  to  the  appellate  Court 

■ffbct  of  an  Apfbal  om  a  loDOMaNT.— -  An  appeal  from  a  judgment  of  a 
United  Statea  Court,  adlrming  a  aurrof  of  a  Mexican  grant  of  land,  deatrdya 
the  value  and  effect  of  the  Judgment  as  OFldence  during  the  pendency  af  the 
appeal. 

Sdnvbt  of  MastCAN  Giant  of  Land.— The  Act  of  Congress,  approred  June  2, 
lg62,  entitled  "an  Act  for  the  snnrey  of  granta  or  claims  of  lands/*  doea 
not  make  a  surrey,  which  haa  been  approFSd  by  the  Surrayor-Gcnaral,  of  a 
Spanish  or  Mexican  grant  of  land,  primo  faoie  evidence  of  title. 

ACT    OF    1862    GONCnNINO     SUSFNT    OF    MSZICAN    GXANTS.^  The     Act    Of    CoO' 

greaa,  approved  June  2,  1862,  entitled  "  an  Act  for  the  survey  of  grants  or 
claims  of  lauds,**  did  not  repeal  by  implication  tha  Act  of  1860,  nor  did  It 
make  any  change  In  the  law  regulating  the  survey  of  land  in  California 
derived  from  the  Spanish  or  Mexican  Governments,  except  In  requiring  the 
Borvey  to  he  made  on  the  application  of  the  claimant,  on  hia  paying  the 
expense  of  survey.  ,  ^ 

BusvsT  OF  MaxiGAN  Gbant  ab  Bvidbmcb. —  A  survey  of  a  oonflrmed  Mexican 
or  Spanish  grant  of  land,  which  has  been  approved  by  the  Surveyor-General, 
without  the  publication  of  the  notice  required  by  the-  Act  of  1860,  is  of  no 
effect  as  evidence. 

Conbtbuction  of  a  Law. —  The  meaning  of  an  Act  la  to  be  aacartalned,  not 
from  the  debataa  which  took  place  on  its  passage,  but  from  the  language  of 
the  Act. 

Affeax  from  the  District  Court,  Third  Judicial  District, 
Monterey  Comity. 

This  action  was  brought  to  recover  possession  of  the  tract 
of  land,  lying  partly  in  Fresno  and  partly  in  Monterey  county, 
and  in  which  are  located  the  New  Idria  quicksilver  mines. 
The  plaintiff  claimed  title  under  a  grant  of  the  Mexican  Gov- 
ernment made  in  1844  to  Vicente  Qomes^  and  to  prove  the 
issues  on  his  part^  offered  in  evidence  the  petition  of  Gomes 
foe  the  confirmation  of  his  grant  to  the  United  States  Board 
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of  Land  Commissianen,  organized  under  the  Act  of  Congress 
of  March  8,  1851 ;  a  decree  of  con£[rmation  of  the  grant  by 
the  United  States  District  Conrt  for  the  Southern  District  of 
Calif omia;  a  survey  .of  the  land  confirmed,  made  hy  the 
United  States  Suryajor-Ogneral  of  California,  and  approved 
September  11,  1862 ;  and  mesne  conveyances  from  Gomes  to 
him. 

To  the  introduction  of  the  decree  and  the  survey  in  evidence, 
the  defendants,  by  their  attorney,  objected,  because  an  appeal 
had  been  taken  from  the  decree  to  the  Supreme  Court  of  the 
United  States,  and  that  such  appeal  suspended  the  force  and 
effect  of  the  decree  so  as  to  render  it  inadmissible  in  evidence ; 
and  that  the  survey  was  invalid,  inasmuch  as  no  publication 
thereof  had  been  made  agreeably  to  the  Act  of  Congress  of 
June  14,  1860,  and  that  the  same  had  not  been  confirmed  hj 
the  C6urt  The  Court  below  overruled  the  objections  and 
admitted  tiie  evidence^  to  whidi  ruling  defendants  excepted. 
Evidence  was  afterwards  offered  by  defendants,  tending  to 
show  that  an  appeal  from  the  decree  had  been  granted  to  the 
Supreme  Court  of  the  United  States. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  de- 
fendants appealed  both  from  an  order  denying  a  new  trial  and 
from  the  judgment 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Hoge  dk  WtUon,  for  Appellant 

After  an  appeal  taken,  the  Court  below  loses  all  poirar  over 
the  case,  and  the  whole  jurisdiction  vests  in  the  appellate 
Court.     {Bryan  v.  Berry,  8  Cal.  134.) 

''^Where  a  suit  is  pending  in  the  Supreme  Court  on  appeal, 
the  judgment  below  is  suspended  for  all  purposes,  and  it  is 
not  evidence  upon  the  questions  at  issue  even  between  the 
parties.'*  {Woodbury  v.  Bovmutn  ei  oL,  13  CaL  635.  See  also 
Baunders  ▼•  WhUeaides,  10  Cal.  89;  Penhallow  v.  Doane,  8 
Dall.  64,  87,  118;  MarshdU  v.  Lester,  N.  Car.  Law  Rep.,  100.) 

But  here,  as  to  the  effect  of  the  appeal^  is  another  thing  of 
great  importance  to  be  considered: 
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The  Surveyor-Cfeneral  can  only  make  a  survey  after  firwl 
confirmation  by  the  Commissioners^  or  District  Conrt,  or  the 
Supreme  Court  of  the  United  States.  (Brightl/s  Digest,  p. 
113,  Sec.  46.)  ITow,  after  decree  by  the  Land  Commission, 
and  pending  an  appeal  to  the  District  Court,  no  survey  could 
be  made,  because  the  decree  was  not  final;  and  likewise  pend- 
ing an  appeal  to  the  Supreme  Court  there  could  be  no  survey. 
The  Act  says,  after  final  confirmation  "by  the  said  Commis- 
sioners, or  by  the  District  Court,  or  Supreme  Court*' 

The  Act  of  March  3d,  1853,  (10  Statutes  at  Large,  245,)  is 
to  same  effect  (See  lb.  91;  Brightl/s  Digest,  Note  113.) 
This  very  dear  effect  follows  the  appeal,  that  no  survey  could 
be  made,  and  there  being  no  other  evidence  of  boundaries 
except  the  map  and  survey  of  the  Surveyor-General,  the  action 
for  that  reason  must  fail,  and  the  judgment  be  reversed. 

We  then  confidently  submit  that  there  was  an  appeal  from 
the  decree  of  confirmation  pending,  and  that  two  results  fol- 
bwed  from  it,  viz: 

Ist  The  decree  below  was  suspended  for  all  purposes,  and 
was  not  evidence  upon  the  questions  at  issue,  even  between 
the  parties.  {Woodbury  v.  Bawnum,  13  CaL  865;  Saunders 
V.  Whitesides,  10  Cal.  89,  90.) 

2d.  That  the  appeal  operated  as  a  bar  to  further  proceed- 
ings on  the  decree,  and  the  party  oould  not  proceed  to  execute 
it,  or  in  other  words,  could  not  have  a  survey,  which  was  the 
only  thing  to  be  done  in  execution  of  the  decree.  {United 
Slates  V.  Paeheco,  20  Howard,  268.) 

If  these  views  are  correct,  the  respondent  failed  to  present 
any  evidence  of  title,  and  the  judgment  below. must  be 
reversed. 

As  to  the  survey  —  Ae  grant,  in  this  case,  confirmed  by  tlie 
decree,  was  one  requiring  a  survey.  There  were  no  definite 
boundaries.  It  was  not  a  case  of  a  certain  amount  within 
larger  exterior  boundaries,  like  that  in  Mahoneyi  v.  Van  Winkte, 
21  Cal.  662.  No  evidence  was  offered  but  a  survey.  It/^s^ 
like  the  grant  spoken  of  in  Stanford  v.  Tracy,  18  How.  tj,  ^. 
*R.  413-13t    *•  A  puhlic  survey  was  required  to  attach  the 
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concession  to  anj  land.''  As  stated  in  Johnson  v.  Van  D^e, 
20  CaL  228 :  '^  The  survey  was  essential  to  give  preciaioii  to 
the  title  and  attach  it  to  any  particular  law." 

The  survey  offered  in  evidence  was  a  map  and  plat  by  the 
jSurveyor-General  of  the  United  States,  under  the  Act  of  Con- 
gress of  June  2d,  1862.  (See  12  XI.  S.  Stat  at  Large,  410.) 
On  making  this  survey  the  Surveyor-Greneral  made  no  publica- 
tion, and  took  none  of  the  proceedings  required  of  him  in  the 
Act  of  Congress  of  June  14th,  1860.     (See  12  Stat  at  Large, 

880 

-  It  was  contoided  by  the  respondent's  counsel  that  the  last 
paamed  Act  was  rq)ealed  by  the  Act  of  June  2d,  1868,  and 
,that  imder  this  Act  survieys  were  now  alone  to  be  made;  that 
,the  Courts  ceased  to  have  any  further  jurisdiction  over  surveys, 
and  that  the  Commissioner  of  the  Oeneral  Land  Office  alone 
,could  supervise  the  survey;  that  the  survey  under  the  Act  of 
1862  was  ''prima  facie  evidence  of  the  tame  location  of  the 
land  claimed  or  granted,"  as  against  the  United  States,  but 
.jWas  conclusive  against  the  defendants  in  this  action. 
\ .  Going  back  to  the  Foesatt  case,  (21  How.  448,)  and  before 
the  Acts  of  1860  and  1862,  relative  to  surveys,  we  find  the 
inquiry  propoimded  as  to  what  is  involved  before  the  Land 
Commission,  or  Oourt,>  in  reference  to  land  cases.  "  What  aie 
the  questions  involved  in  the  inquiry  into  the  validity  of  a 
<ilaim  to  landF'  After  reasoning  about  the  gjesiuineness, 
^ower  of  the  office,  e|tc,.the  Court  say:  ^'Biit  in  addition  to 
these  questions  upon  the  validity  of  tiie  title^  there  may  be 
.jqueslions  of  extent,  quantity,  locatioxi,  boondary,  and  1^ 
[operation,  that  are  equally  essential  in  determining  the  validity 
of  the  daim.''  The  Court  then  proceeds  to  show  1^  direct 
a^1hority  and  decision^  the  power  of  ^he. Courts  over  the  sor- 
yeysy  citing  the  Arredondo  case,  and  varioua  others  where 
ihey  directly  controlled, the  survey  in  the  Courts  under  simi- 
'lar  Acts  to  this  one,  on  the  subject  of  CiJifomia  daims.  Tbe 
cases  cited  and  the  statutes  referred  to  were  in  leferenee  to 
Florida,  and  land  claims  there. 

ITnder  this  Act  of  l^.Sl.ilie  Survi^r<3en0ral  ia  held  to  bs 
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directly  in  the  power  of  the  Courts  and  must  fulfill  its  decrees 
as  to  these  suryeys;  and  that  the  same  system  has  existed 
under  the  Acts  of  1824,  1828,  and  1851. 

The  Fossatt  case  went  twice  to  the  Supreme  Court  of  the 
United  States.  It  is  reported  first  in  20  How.  Rep.  418,  and 
next  in  21  Id.  447.  It  was  first  reversed  and  remanded  for 
further  proceedings  simply  on  the  question  of  boundaries,  the 
title  being  held  good. 

The  decree,  according  to  the  opinion  of  the  Supreme  Court 
which  was  entered  by  Judge  Hoffman,  left  one  of  the  li^s  t9 
be  completed  by  a  survey.  From  this  the  United  States  again 
appealed,  and  it  was  hdd  tha:t  the  appeal  was  premature  and 
improvident,  and  it  was  dismissed,  and  the  District  Court 
ordered  to  proceed  to  ascertain  the  external  lines  and  to  enter 
a  final  decree. 

Here,  then,  we  may  safely  draw  several  corollaries,  vis: 

Ist  The  Surveyor-General  had  not  the  power  of  absolutely 
determining  the  boundaries  and  location  of  grants. 

2d.  That  the  District  Court  might  reject  the  survey  and 
location  of  the  Surveyor-General,  and  absolutely  control  the 
location,  and  direct  what  the  survey  should  b& 

8d«  Where  the  Court  did  not  direct  the  location  or  control 
the  survey,  the  Commissioner  of  the  General  Land  Office 
might  refuse  the  patent  on  it,  and  that  he  might  supervise 
and  control  the  Surveyor-General  in  these  matters. 

^What,  then,  did  the  act  of  the  Surveyor-Oeneral  anunmt  tof 
What  was  its  effect?  Did  it  amount  to  anything  at  all  until 
it  was  *' established'*  in  one  of  two  ways: 

Ist  By  the  Court ;-  or, 

2d.  Adopted  by  the  Conmiissioiier  of  the  General  Land 
Office,  and  the  patent  granted  t 

Until  then,  was  it  not  "only  a  preliminary  proceeding 
amounting  in  effect  to  no  more  than  a  mere  report  of  the 
action  of  the  Surveyor!"    Did  it  bind  anybody! 

But,  last  of  all,  comes  the  Act  of  1862,  June  2d,  and  with 
it,  as  claimed  by  respondent's  counsel,  a  most  radical  change* 
They  etaim  that  it  took  away  that  part  of  the  jurisdictioii  of 
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the  Courts  which  was  exercised  over  surveys  tinder  the  Act  of 
1851,  and  entirely  repealed  the  Act  of  1860.  The  Surveyor- 
General  who,  under  the  Act  of  1860,  could  only  in  the  first 
instance  make  "  a  preliminary  proceeding,  amounting  in  effect 
to  no  more  than  a  mere  report,**  as  is  said  in  Makoney  ▼.  Fan 
Winkle,  suddenly  became  absolute  and  filled  with  a  most  dan- 
gerous power. 

If  the  Commissioner  of  the  General  Land  Office  still  has 
supervision,  it  must  be  to  a  very  limited  extent ;  such  as  pro- 
nouncing in  the  face  of  the  proceedings,  or,  as  said  in  Caslro 
V.  Hendricks,  "to  see  that  the  survey  is  in  accordance  with 
the  decree/*  How  few  such  cases  would  occur?  Most  errors 
can  be  shown  only  by  matters  dehors  the  survey  and  plat 
But  the  Commissioner's  power  to  revise  the  action  and  survey 
of  the  Surveyor-General  arose  from  Acts  of  Congress,  and  the 
Court's  power  of  revision  arose  from  Acts  of  Congress. 

How  then  does  the  Act  of  1862  take  away  by  implicat'on 
the  power  of  the  Court  to  revise  the  survey,  but  leave  the 
power  of  the  Commissioner  remain  to  revise  the  survey! 

The  Act  of  June,  1862,  only  contemplates  the  action  of 
the  Surveyor-General  on  application  by  lie  claimant,  and  on 
his  paying  or  securing  the  expense.  Unless  that  application 
is  mude,  or  that  payment  is  made  or  secured,  the  Survcyo^ 
General  cannot  act. 

"  The  exercise  of  the  right  of  measurement  and  s^rcgatipn 
was  not  only  a  duty  to  the  grantee  —  it  was  necessary  to  enable 
the  Government  to  ascertain  the  extent  of  property  it  had 
acquired  by  the  cession  of  the  country,  to  separate  the  public 
lands  from  those  that  are  private."  (Estrada  ▼•  Murphy,  19 
Cal.  270.  See  also  the  Fossatt  Case,  and  Caslro  v.  Hendneis.) 
From  this  it  beconaes  clear,  as  well  as  from  the  repugnance  of 
a  Court  to  declare  a  repeal  by  implication,  that  the  Act  of  1860 
is  not  repealed,  but  is  in  full  force  and  effect.  The  Act  of 
1860,  as  well  as  the  Act  of  June,  1862,  are  both  in  force. 

John  W.  DivineUe,  Hoge  d  Wilson,  and  Edmand  L,  OoM, 
iilso  for  Appellant 
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The  Teyersal  of  the  judgment  will  carry  with  it  the  reversal 
of  this  judgment  of  injunctionj.  Injunctions  are  of  two 
kinds:  one,  temporary  or  provisional,  granted  pending  the 
litigation,  and  ancillary  to  it,  until  the  decision  of  the  main 
issue;  the  other,  final,  incorporated  into  the  judgment,  and 
forming  a  part  of  the  relief  demanded  in  the  complaint  A 
provisional  or  temporary  injunction  expi^s  with  the  entry  of 
judgment;  a  final  injunction  is  based  upon  the  other  parts  of 
the  judgment,  that  is  to  say,  upon  the  facts  judicially  deter- 
mined by  the  judgments  In  this  case  the  final  judgment  of 
injunction  rests  wholly  upon  the  res  judicata  that  the  lands  in 
controversy  belong  to  the  plaintiff.  But  the  granting  of  a 
new  trial  overturns  this  res  judicaia,  and  reverses  the  judg-^ 
ment  with  all  its  incidents,  and  as  a  part  of  that  judgment  the 
injunction  incorporated  in  it  falls  to  the  ground. 

Patterson,  Wallace  £  Stow,  and  Sharp  <6  Lloyd,  and  T.  J. 
Bergen,  for  Respondent, 

The  decree  of  confirmation  and  the  surv^  are  conclusive^ 
and  appellants  are  not  in  condition  to  question  them  in  this 
action.  It  is  submitted,  tbe  uniform  decision^  of  this  Court 
place  this  proposition  beyond  cavil  or  dispute.  {Clark  v. 
Lochwood,  21  Oal-  222;  Estrada  v.  Murphy,  19  Cal.  278; 
Waterman  v.  Smith,  13  Cal.  419.) 

If  there  was  an  appeal,  it  did  not  suspend  the  operation  and 
effect  of  the  decree.  The  claimant  to  maintain  his  rights  is 
compelled,  involuntarily,  to  sue  the  Unit^  States. 

The  law  regulating  the  proceeding  is  the  will  of  the  Hnited 
States,  and  the  officers  administering  the  law  are  the  officers  of 
the  United  States.  The  right  of  an  humble  claimant  is  the  sub- 
ject matter  of  the  controversy  against  his  ^^at  adversary,  the 
sovereignty.  He  has  no  protection,  no  shield,  except  that  of  the 
Constitution  and  the  treaties,  the  supreme  law  of  the  land. 
The  Government  engages  in  the  contest  as  any  other  litigant. 
The  United  States  has  wiselv  Rnd  lustly  forebome  to  make  any 
distinction;  the  Uliited  States  must  <5ontend  according  to  the 
vou  XXVIII.— e 
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existing  laws  and  rules  of  the  Courts,  or  not  at  all.  If  aggrieved 
bj  the  decree  of  the  lower  Court,  and  an  appeal  is  sought  so 
as  to  operate  as  a  supersedeas,  to  obtain  it  the  United  States 
znust  conform  to  the  law. 

Here,  it  is  not  claimed  that  there  was  any  citation  or  bond 
on  appeal,  although  expressly  required  by  the  Act  of  March 
3d,  1857,  and  the  general  laws  of  1803  and  1789.  There  is  no 
law  dispensing  with  the  citation. 

At  the  time  of  the  alleged  granting  of  the  appeal,  (SStli 
August,  1862,)  there  was  no  law  dispensing  with  the  necessity 
of  a  bond  on  the  part  of  the  United  States.  The  only  law  on 
the  subject  was  passed  23d  February,  1863,  long  after  the 
alleged  appeal.  It  will  be  found  in  supplement  to  Brightly's 
Digest,  1,182.  This  dispenses  with  the  bond  on  the  part  of 
the  Government,  but  still  provides  that  the  Gk)vemment  shall 
be  liable  for  and  shall  pay  any  costs  that  may  be  awarded 
against  it  The  necessity  for  the  enactment  of  this  law  clearlj 
demonstrates  that  before  its  passage  the  United  States  were 
bound  to  give  tho  bond  on  appeal.  (Adams  ei  al.  v.  Law,  6 
How.  148;  Wallen  v.  Williams,  7  Cranch,  278;  Carr  v.  Hoxie, 
13  Peters,  462.) 

An  appeal  in  equity  does  not  operate  as  a  anperaedeas  unleai 
the  appeal  be  taken  and  a  good  and  sufficient  bond  be  given 
within  ten  days  after  &e  pronouncement  of  ihe  decree.  (Staf- 
ford V.  The  Union  Bank,  La.,  16  How.  135.)  AppwJ  of 
-itself  is  no  supersedeas.  (Carr  v.  Hoxie,  13  Pet  460;  U.  8. 
V.  Ourry,  6  How.  113;  Biggs  ▼•  Murry,  3  Johns.  Ch.  160, 
and  cases  cited ;  Pell  v.  Ball,  1  Richardson,  366 ;  Babertson  v. 
BobeHson,  7  Edw.  Ch.  360;  2  Bac.  Abr.,  Error,  (H)  479; 
Enihwhistle  v.  Shepherd,  2  T.  B.  78;  Base  v.  BennM,  H. 
Blackstone,  432 ;  Miller  v.  Cousins,  4  Bos.  &  P.  307.) 

Suppose  the  appeal  had  been  perfectly  regular,  and  taken 
within  ten  days  from  the  pronouncement  of  the  decree;  then  it 
would  not  operate  as  a  supersedeas.  (Gregory  v.  UcPherson, 
13  Cal.  574.) 

The  grant  gave  the  claimant  die  right  of  possession,  and 
required  it     {Thornton  v.  Mahoney,  24  CaL  669,  and  cases 
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there  oitedy  and  also  cases  hereinbefore  referred  to.)  The 
decree  did  not  take  awaj  that  rights  nor  is  there  anything 
in  the  Act  of  March  Zdy  1851,  or  in  any  of  the  Acts  of  Con- 
gress, taking  it  away  or  in  any  way  interfering  with  thbt  right 

The  survey  is  valid  and  canclimve  in  this  action,  and  cannot 
be  questioned  by  appella/nts.  The  survey  having  been  regularly 
made  l^  the  duly  authorized  o£5oer8  of  the  law,  agreeably  to 
the  Act  of  June,  1862,  (12  U.  S.  Stat,  at  Large,  410,)  the 
question  arises  whether  in  this  action  it  is  conclusive?  The 
Ad  last  mentioned  is  clear  in  its  terms,  and  the  operation  and 
effect  thereof  must  be  determined  thereby.  In  ike  construc- 
tion of  statutes,  it  is  well  settled  that  resort  cannot  properly 
be  had  to  nor  can  the  construction  thereof  be  influenced  by 
the  discussion  thereon  in  the  passage  thereof  in  the  legislative 
body.  Resort  cannot  be  had  to  the  debates  in  Congress  thereon. 
This  is  familiar  and  well  settled  law.  {Forrest  v.  Forrest,  10 
Barb.  S.  C.  R.  48;  Aldridge  v.  Williams,  8  How.  24;  Barbat 
▼.  Allen,  10  Eng.  Law  and  Eq.  601.) 

Discarding,  therefore,  all  aid  from  the  uncertain  light  of 
legislative  discussion,  it  is  submitted  that  according  to  the 
plain  language  and  manifest  import  of  the  Act,  upon  proper 
construction  thereof,  the  survey  thereunder  is  valid  and  con- 
.elusive.  The  words,  '^  notiiing  in  the  law  requiring  the  execu- 
tive officers  to  survey  land  claimed  or  granted  under  any  laws 
of  the  United  States,''  do  not  operate  as  a  limitation  to  exclude 
surveys  made- thereunder  from  the  effect  thereof.  All  lands  in 
the  United  States  derived  from  any  foreign  country  or  Gov- 
ernment, or  claimed  or  .granted  under  any  laws  of  the  United 
States,  must,  where  survey  thereof  is  at  all  necessary,  be  sur- 
veyed by  the  officers  who  are  by  law  required  to  survey  lands 
eUimed  or  granted  under  any  laws  of  the  United  States.  They 
are  the  proper  officers  to  make  admeasurement  thereof  whenever 
requisite.  Private  land  claims  are  surveyed  under  the  law 
requiring  the  executive  officcors  to  survey  lands  claimed  or 
granted  under  any  laws  of  the  United  States,  though  in  par- 
tieular  classes  of  cases  special  provision  in  relation  thereto  is 
made  in  addition  to  the  general  law.     ''Nothing  in  the  law 
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Tequiring  the  executive  officers  to  survey  land  daimed  or 
granted,  under  any  laws  of  the  United  States,  shall  be  oon- 
strueu  ♦  ♦  ♦  to  give  any  greater  effect  to  the  surveys 
made  by  them,  than  to  make  such  surveys  prima  facie  evidenoe 
of  the  true  location  of  the  land  claimed  or  granted.''  The 
surveys  made  by  them  clearly  embrace  surveys  under  the  Act 
The  surveys  made  by  them  shall  be  prima  facie  evidence  of 
the  true  location  —  what  oft  Not  land  claimed  or  granted 
exclusively  under  any  law  of  the  United  States,  but  land 
claimed  or  granted  without  restriction  or  qualification  from 
whatever  source  derived.  The  connection,  too,  in  which  the 
words  occur  make  this  plain.  They  are  in  opposition  to  what 
had  been  declared  in  the  preceding  part  of  the  Act  to  qualify 
the  extent  and  operation  of  the  same,  and  are  introduced  hy 
the  opposite  word  "but.''  Nor  does  the  Act  or  any  law  re- 
quire publication  of  notice  of  survey  made  thereunder.  The 
law  requiring  such  publication  will  be  found  in  section  one  of 
the  Act  of  June  14th,  1860,  (12  U.  S.  Stat  at  Large,  8.) 
This  Act  is  repealed  by  the  Act  of  1862. 

By  the  Court,  Ehodxs,  J. 

The  complaint  in  this  case,  in  addition  to  a  cause  of  aedcn 
in  ejectment,  states  facts  entitling  the  plaintiff  to  a  provisional 
injunction  pending  the  action,  and  a  perpetual  injunction  to 
restrain  the  defendants  from  the  commission  of  waste  on  the 
premises  in  controversy.  The  judgment  in  ejectment  wii 
rendered  August  10,  1868,  and  on  the  same  day  a  decree  of 
injunction,  perpetually  Restraining  the  defendants  from  com- 
mitting waste  was  signed  and  filed  in  the  Clerk's  office,  and 
on  the  following  day  it  was  entered  in  the  judgment  hooL 
It  does  not  appear  that  a  provisional  injunction  was  ordered. 
In  the  notice  of  appeal,  it  is  stated  that  the  defendant's  appeal 
"  from  the  judgment  therein  made  and  entered  in  said  District 
Court,  on  or  about  the  10th  day  of  August,  A.  D.  1868,  m 
favor  of  said  plaintiff  against  said  defendants,  and  from  the 
whole  thereof,  and  from  the  order  of  the  Court  refusing  a 
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new  trial,''  etc.  The  record  filed  in  this  Court  did  not  contain 
a  cofpj  of  the  decree  of  injunction.  Upon  the  former  hearing 
of  the  appeal,  the  judgment  of  the  Court  below  was  reversed 
and  the  cause  remanded,  and  subeequentlj  a  rehearing  was 
granted,  upon  the  petitions  of  both  parties,  the  plaintiff  seek- 
ing'an  affirmance  of  the  judgment  of  the  Court  below  for  the 
reooveiy  of  the  possession  of  the  premises;  and  the  defend- 
ants desiring  that  a  diminution  of  the  record  should  be  ad- 
judged, and  that  the  decree  of  injunction  be  ordered  to  be 
certified  to  this  Court,  in  order  that  it  might  be  reversed, 
together  with  the  judgment  for  the  recovery  of  the  possession 
of  the  premises. 

The  first  question  is>  what  constitutes  Hie  whoU  of  the  judg* 
moot  in  the  cause,  from  which  the  appeal  is  taken.  A  judg- 
ment, as  defined  in  the  Practice  Act  (Sec  144),  ia  a  ''final 
determination  of  the  rights  of  the  parties  in  the  actio|i  or  pro- 
ceeding." No  particular  form  for  the  judgment  ia  prescribed 
in  the  Act,  but  it  will  be  rendered  by  the  Court  in  such  mode 
that  it  will  conform  to  the  cause  of  action  stated,  and  the 
proof  adduced  on  the  triaL  The  Court  will  grant  the  relief 
to  «wbich  either  party  appears^  from  his  all^ationa  and  proofs, 
to  be  entitled,  and  the  relief  adjudged  by  the  Court,  if  it 
finally  determines  the  rights  of  the  parties  respecting  the 
matters  alleged  by  them  in  their  pleadings,  oonAtitutes  the 
judgment.  And  it  is  inunaterial  whether  die  Court  grants 
relief  to  each  of  the  parties,  or  to  one  party  only,  or  whether 
the  relief  is  in  its  character  legal  or  equitable,  or  both,  for 
the  decision  of  the  Court,  if  it  amounts  to  a  final  determina- 
tion of  the  rights  of  the  parties,  touching  the  matters  in  contro- 
versy, is  a  judgment  The  term  "  decree,"  although  not  found 
in  the  section  of  the  Practice  Act  referred  to,  is  frequently 
nsed  by  the  Legislature  and  the  Courts  of  the  State,  and  is 
employed  to  distinguish  a  sentence  or  judgment  of  the  Court 
in  a  suit  in  equity,  or  in  respect  to  the  equitable  branch  of  an 
action  or  proceeding  at  law,  from  a  judgment  in  an  action  or 
the  branch  of  the  action  determined  upon  legal,  as  contra- 
distinguished from  equitable  principles — the  term  being  era- 
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ployed  not  as  a  designation  of  something  different  from  a  jndg^ 
ment^  bnt  rather  a  judgment  of  a  particular  character.  Li  the 
same  manner,  we  use  the  terms  ''  fieri  facias**  *'  order  of  sale,** 
and  "  writ  of  restitutionj*'  not  as  indicating  writs  differing 
from  an  execution,  but  as  descriptive  of  certain  kinds  of  writs, 
all  of  which  are  included  in  the  generic  term  "execution'*  — 
the  writ  issued  for  Hie  enforcement  of  a  judgment  Kor  is  it 
of  any  consequence  whether  the  judgment  consists  of  only  one 
or  of  more  than  one  entry.  In  ejectment,  the  plaintiff  may 
be  entitled  to  judgment  for  a  part  of  the  premises,  and  the 
defendant,  who  has  stated  an  equitable  defense,  may  be  entilled 
to  a  judgment  granting  equitable  relief  for  another  part  of  the 
premises,  but  both  determinations,  taken  together,  constitate 
a  judgment.  A  cause  of  action  to  restrain  the  commission  of 
waste  may,  under  our  system  of  practice,  be  unjted  widi  a 
cause  of  action  in  ejectment  for  the  recovery  of  the  possession 
of  the  premises  threatened  to  be  injured,  and  the  two  oauses 
of  action,  together  with  the  facts  pleaded  by  the  defendant, 
constitute  the  matters  in  controversy  between  the  parties,  and 
the  final  determination  of  the  rights  of  tjie  parties  respecting 
those  matters,  whatever  form  it  may  assume,  is  the  judgment 
The  judgment  in  ejectment  and  the  "  decree  "  of  injunction, 
in  this  case,  constitute  one  judgment,  and  the  defendants  bar* 
ing  appealed  from  the  whole  judgment,  the  '^  decree  "  is  neces- 
sarily included  in  the  appeal 

The  decree  was  not  brought  up  to  this  Court  in  the  record 
filed  by  the  defendants,  and  on  which  the  appeal  was  first 
heard,  and  it  is  now  insisted  by  the  plaintiff,  that  as  the 
defendants  were  bound  to  take  notice  of  the  entry  of  the 
decree,  and  did,  in  fact,  know  that  it  was  entered,  they  are 
not  entitled  to  have  it  brought  up  for  review  at  this  stage  of 
the  case  because  they  have  not  used  due  diligence  in  suggest- 
ing a  diminution  of  the  record,  and  procuring  a  certiorari  to 
have  the  decree  returned  to  this  Court  If  the  the  question 
related  to  an  order  intermediate  the  judgment,  .a  bill  of  excep- 
tions or  a  statement^  or  any  matter  that  the  appellant  might 
at  his  election,  have  presented  to  the  appeDate  Gmirt^  in  oon- 
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nection  with  his  appeal  from  the  judgment,  the  propriety  of 
permitting  the  omitted  matter  to  he  incorporated  into  the 
record,  after  the  appeal  had  once  heen  passed  on  by  the  Court, 
would  be  very  questionable;  but  in  respect  to  the  judgment 
or  order  appealed  from,  the  question  as  to  permitting  an 
amendment  incorporating  it  into  the  record  if  omitte(^  there- 
from in  whole  or  in  part,  cannot  be  solved  upon  consideration 
of  diligence. 

The  judgment,  or  the  part  of  it  appealed  from,  must  of 
necessity  be  brought  before  the  appellate  Court,  either  in  hose 
verba,  or  by  a  statement  of  its  substance,  for  it  is  the  very 
foundation  of  the  whole  proceeding  in  the  appellate  Court, 
and  its  presence  is  as  requisite  to  enable  the  Court  to  act  in 
the  cause,  as  is  the  complaint  or  answer  when  a  Court  of 
original  jurisdiction  passes  upon  a  general  demurrer  to  the 
whole  pleading.  Not  only  would  it  be  the  right  of  either 
party  to  have  the  omitted  judgment  or  part  of  the  judgment 
brought  before  the  appellate  Court,  but  the  Court,  on  being 
apprised  of  the  omission,  may  and  would  require  it  to  be 
supplied,  if  it  was  deemed  material  and  necessary  to  a  proper  • 
decision  of  the  appeal.  In  the  absence  from  the  record  of  the 
judgment  appealed  from,  the  matters  in  controversy  between 
the  parties  on  appeal  are  not  before  the  appellate  Court 

The  question  is  not  worthy,  we  think,  of  the  laborious  con- 
sideration bestowed  upon  it  by  counsel.  The  cause  of  action 
to  restrain  the  commission  of  waste  consists  of  the  allegations 
that  the  plaintiff  has  title  to  the  premises,  that  the  defendants 
are  in  possession  without  title  and  threaten  to  commit  the 
alleged  waste,  and  are  unable  to  respond  in  damages  for  the 
injury.  The  plaintiff's  right  to  the  equitable  relief  is  depen- 
dent upon  his  title  to  the  premises.  The  Court,  having  found 
that  the  title  to  the  premises  was  in  the  plaintiff,  and  that  th  > 
defendants  were  wrongfully  in  possession :  and  having  found, 
as  we  may  presume,  the  other  facts  which  were  necessary  to 
entitle  the  plaintiff  to  the  equitable  relief  prayed  for,  the  Court 
was  thereupon  authorized  to  grant  the  injunction.  The  basis 
of  the  equitable  relief  was  the  title  of  the  plaintiff  to  the  limd;? 
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in  controversy,  and  if  the  Court  hfid  not  adjudged  that  the 
title  to  the  premises  was  in  the  plaintiff,  the  injunction  could 
not  have  been  ordered ;  and  it  inevitably  follows,  that  if  the 
cause  is  appealed  and  the  decision  of  the  Court  below  respect- 
ing the  title  is  reversed,  the  injunction,  like  all  other  proceed- 
ings dependent  upon  that  decision,  must  fall  with  it. 

Coulisel  have  again  argued  the  two  principal  questions  in 
the  case  —  first,  as  to  whether  an  appeal  was  taken  by  the 
United  States  to  the  Supreme  Court  of  the  United  States, 
from  the  decree  of  confirmation  rendered  by  the  United  States 
District  Court  for  the  Southern  District  of  California,  in  the 
case  of  The  United  States  v.  Oomez;  and  second — as  to  the 
value  and  effect  as  evidence,  of  the  survey  of  the  rancbo 
Panoche  Grande,  made  by  the  United  States  Surveyor-General 
The  plaintiff's  evidence  relating  to  these  questions  consisted 
of  the  petition  of  Vicente  Gomez,  the  alleged  grantee  of  .the 
Mexican  Government,  to  the  Board  of  Land  Commissionen, 
for  a  confirmation  of  his  daim  to  the  rancho;  a  formal  decree 
of  the  United  States  District  Court  for  the  Southern  District 
of  California,  confirming  the  daim  of  Gomez  to  the  rancho, 
signed  on  the  5th  day  of  February,  1858,  and  ordered  to  be 
entered  nunc  pro  tune,  as  of  the  5th  day  of  June,  1857,  the 
date  at  which  the  decree  was  pronounced;  also  a  certified 
copy  of  the  official  survey  and  map  of  the  rancho,  approved 
the  11th  day  of  September,  1862,  by  E.  F.  Beale,  United 
States  Surveyor-General  for  California,  together  with  the 
application  of  th^  plaintiff  to  the  Surveyor-General  for  a  sur- 
vey, and  the  instructions  of  the  Surveyor-General  to  his  depntj 
concerning  the  survey.  The  plaintiff  deraigned  title  from 
Gomez,  and  the  defendants  stipulated  that  they  were  is  pos- 
session. The  defendants  introduced  in  evidence  an  application 
by  the  United  States  District  Attorney,  to  set  ap^e  the  decree 
of  confirmation;  the  order  of  the  Oourt  mkide  thereupon 
March  21st,  1861,  setting  aside  the  proceedings  in  said  cause, 
and  ordering  the  cause  on  the  calendar  for  trial  de  novo;  and 
the  order  of  said  Court,  made  August  25th,  1862,  allowing  an 
appeal  to  the  Supreme  Court  of  the  United  States^  from  the 
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decree  of  confirmjition ;  also  an  order  of  said  Court,  made 
December  4th,  1863,  setting  aside  the  last  mentioned  order; 
also  an  order  made  Angust  4th,  1862,  vacating  the  order 
directing  the  cause  to  be  placed  on  the  calendar  for  trial  de 
novo. 

First — Was  an  appeal  taken  to  the  Supreme  Court  of  the 
United  States  from  the  decree  of  confirmation  of  the  TTnited 
States  District  Court  ?  The  plaintiff  holds  that  there  was  no 
appeal  taken,  for  the  reason  that  more  than  five  years  had 
elapsed  from  the  time  when  the  decree  was  entered  before  the 
appeal  was  allowed,  and  that  no  citation  was  issued  and  served 
on  the  appellee.  In  our  former  opinion,  the  decision  of  the 
Supreme  Court  of  the  United  States,  rendered  at  the  Decem- 
ber term,  1863,  in  the  case  of  The  United  States  v.  Vicente 
P.  Gomez,  was  relied  on  as  a  complete  and  conclusive  solu- 
tion of  this  question.  The  Court  in  that  case  held  that  the 
final  decree  of  the  District  Court  was  entered  on  the  5th  of 
February,  1858  —  the  date  of  the  signing  of  the  decree  that 
was  ordered  to  be  entered  nunc  pro  tunc  —  and  not  on  the  5th 
of  June,  1857,  the  date  of  the  entry  in  the  Clerk's  minutes  of 
the  order  that  a  decree  be  entered  up  in  conformity  to  the 
opinion  of  the  Court  —  and  consequently  that  the  five  years 
had  not  run  before  the  allowance  of  the  appeal.  And  the 
Court  further  held  that  a  citation  was  not  necessary,  and  in 
delivering  the  opinion  they  said :  "  Appeal,  it  is  true,  purports 
to  be  from  the  decision  and  decree  of  the  Court  confirming 
the  claim,  but  it  was  taken  from  that  decree  not  only  after 
it  had  been  vacated,  but  after  the  decree  directing  it  to  be 
vacated  had  itself  been  stricken  out  and  the  original  decree 
restored.  Admitting  that  the  order  restoring  the  original  decree 
was  one  of  any  validity,  then  indeed  no  citation  was  necessary, 
because  the  appeal  was  taken  in  open  Court  and  might  well 
be  regarded  as  taken  at  the  same  term  the  decree  was  entered. 
The  Court  also  held  citation  in  the  case  to  be  unnecessary,  foi 
other  reasons  based  on  facts  that  do  not  appear  in  the  record 
in  this  Court. 

But  the  plaintiff's  counsel  say  that  the  record  of  the  cauM 
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in  the  Supreme  Court  of  the  United  States  was  not  in  evi- 
dence in  this  cause,  in  the  Court  below ;  that  the  decision  was 
not  rendered  until  after  the  trial  of  the  cause,  and  that  there- 
fore it  is  improper  to  assume  that  the  cause  in  the  Supreme 
Court  on  appeal  was  the  same  cause  that  was  determined  by  the 
United  States  District  Court,  portions  of  the  record  of  which 
were  introduced  in  evidence  in  this  cause;  and  that  the  decision 
of  the  Supreme  Court  is  devoid  of  all  effect  in  ttis  cause,  ex- 
cept in  so  far  as  it  may  be  regarded  as  authority  upon  ques- 
tions of  law  involved  in  this  cause;  and  counsel  have  cited 
many  cases  to  show  that  the  decision  of  the  Supreme  Court 
cannot  be  maintained  as  sound  authority,  either  in  respect  to 
the  event  from  which  the  time  for  taking  the  appeal  b^;iD8  to 
nm,  or  the  necessity  of  a  citation. 

It  is  not  pretended  by  the  defendants'  counsel  that  the  record 
in  the  Supreme  Court  of  the  United  States  was  in  evidence 
in  this  cause,  and  it  is  not  denied  by  the  plaintiff's  counsel 
that  that  Court  rendered  the  decision  cited  by  the  defend- 
ants' counsel  in  a  cause  entitled  the  ^^  United  States,  appel- 
lants, vs.  Vicente  P.  Gomez,  appellee,"  which  was  an  appeal 
from  the  decree  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  confirming  the  claim 
of  Gomez,  the  petitioner,  to  the  Bancho  Panoche  Grande.  The 
identity  of  the  names  of  the  parties,  of  the  land  claimed  bj 
the  petitioner,  of  the  decree  of  confirmation  of  the  District 
Court,  and  of  the  orders  made  by  the  Court  in  the  cause,  suffi- 
ciently show  the  identity  of  the  action  with  that,  the  record  of 
which  was  introduced  in  evidence  in  this  cause. 

Although  the  record  in  the  Supreme  Court  of  the  United 
States  was  not  offered  in  evidence  and  is  not  before  us,  yet  the 
record  in  this  Court  contains  the  facts  on  which  the  decision  on 
the  points  under  consideration  wits  based  —  at  least  if  not  the 
same  facts,  those  that  in  all  material  respects  are  identical  in 
substance — and  we  would  be  well  justified  in  giving  the  same 
construction  to  those  facts  and  matters  of  record,  and  drawing 
the  same  inferences  and  oonolusions  therefrom,  u  was  done  bj 
the  Supreme  Court  of  tlie  United  States.    The  position  of  the 
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plaintiffs  counsel  that  the  decision  is  not  evidence  in  this  case, 
is  unquestionably  true,  but  it  has  its  value  as  an  authority, 
emanating  from  the  highest  Court  in  the  country,  upon  the 
precise  points  in  question,  founded  on  facts  identical  in  sub- 
stance, if  not  in  every  particular,  with  those  before  us. 

But  counsel  attack  the  decision  as  not  being  in  harmony 
with  many  earlier  decisions  of  the  same  Court,  and  those  oi 
other  Courts  entitled  to  great  consideration  and  weight.  It  is 
scarcely  necessary  to  examine  the  cases  cited,  to  ascertain 
whether  they  harmonize  with  the  decision  or  are  opposed  to 
it,  for  confessedly  that  Court  has  authority  to  inquire  into  and 
determine  all  matters  pertaining  to  its  own  jurisdictions  of 
causes  before  it  on  appeal  from  inferior  Courts  of  the  United 
States,  and  when  the  question  is,  did  that  Court  acquire  juris- 
diction of  a  certain  cause  upon  a  given  state  of  facts,  we  are 
justified  in  following  the  decision,  when  the  same  question  is 
presented  to  this  Court,  on  the  same  state  of  facts. 

The  effect  of  the  appeal  was  to  suspend  all  proceedings  in 
the  Court  below,  and  preclude  the  doing  of  any  act  for  the 
purpose  of  carrying  the  decree  into  effect,  it  remaining  inop- 
erative for  any  purpose  until  the  appeal  was  disposed  of.  The 
operation  and  effect  of  an  appeal  from  the  decree  of  the  United 
States  District  Court,  approving  the  survey  of  a  confirmed 
grant,  was  considered  by  us  in  Thornton  v.  Mahoney,  24  Cal. 
569,  and  we  held  that  "  the  appeal  having  been  perfected,  all 
further  proceedings  upon  the  survey  and  the  decree  approving 
it  became  suspended,"  and  that  ''while  the  appeal  remained' 
pending  it  was  a  bar  to  further  proceedings  in.  the  Court  below." 
The  appeal  in  this  case,  as  in  that,  operated  as  a  supersedeas, 
neither  an  order  to  that  effect  nor  an  appeal  bond  being  required. 
(See,  also.  United  States  v.  Pacheco,  20  How.  263;  Woodbury 
V.  Bowman,  13  Cal.  634;  Saunders  v.  Whitesides,  10  Cal.  89; 
Belm  V.  Boone,  6  J.  J.  Marsh,  353.)  .    , 

Second  —  The  survey  of  the  rancho  is  claimed  by  the  plain- 
tiff to  have  been  rightfully  made  under  the  Act  of  Congress  of 
June  2d,  1862.  (12  U.  S.  Statutes  at  Large,  410.)  The  Judge 
of  the  Court  below  held  that  the  survey  was  made  under  that 
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Act;  and  while  he  considered  it  unnecessary  to  decide  the 
point  made  hy  the  plaintiff  that  the  Act  of  1862  divested  the 
Courts  of  the  United  States  of  the  jurisdiction  to  approve 
the  surveys  of  private  land  claims  conferred  upon  them  by 
the  Act  of  June  14th,  1860,  (12  U.  S.  Statutes  at  Large,  33,) 
he  held  that  the  Act  of  1862  constituted  a  survey  of  a  private 
land  claim,  made  and  approved  by  the  Surveyor-General,  under 
that  Act,  prima  facie  evidence  of  the  true  location  of  the  land 
confirmed,  and  that  "  the  title  of  the  confirmee  adheres  to  that 
location  and  becomes  perfect  until  the  survey  is  set  aside  by 
proper  authority  and  ejectment  can  be  maintained  on  it  in  the 
State  Courts.'^ 

We  think  the  learned  Judge  was  in  error  in  his  construction 
of  the  Act  of  1862.  The  first  part  of  the  section  — the  Act 
consisting  of  one  section  —  is  as  follows:  "Be  it  enacted/'  etc, 
"  that  all  claims  or  grants  of  land  in  any  of  the  States  or  Terri- 
tories of  the  United  States,  derived  from  any  foreign  country 
or  government,  shall  be  surveyed  under  the  direction  of  the 
proper  officers  of  the  Grovemment  of  the  United  States  upon 
the  application  of  the  parties  claiming  or  owning  the  same, 
and  at  their  expense,  which  shall  be  paid  or  secured  to  the 
satisfaction  of  the  Secretary  of  the  Interior,  before  the  vork 
shall  be  performed.'*  And  that  is  the  only  part  of  the  Act 
that  has  relation  to  a  claim  to  land,  or  a  grant  of  land,  derived 
from  the  Spanish  or  Mexican  Governments.  The  remainder 
of  the  Act  relates  to  "  land  claimed  or  granted  under  any  lawi 
of  the  United  States,"  and  its  purpose  seems  to  be  to  define 
and  limit  the  operation  of  the  laws  regulating  the  survey  oi 
such  lands.  It  is  declared  that  "nothing  in  the  law  requiring 
the  executive  officers  to  survey  land  claimed  or  granted  under 
any  laws  of  the  United  States,  shall  be  construed  either  to 
authorize  such  officers  to  pass  upon  the  validity  of  the  title 
granted  by  or  under  such  laws,  or  to  give  any  greater  effect 
to  the  surveys  made  by  them,  than  to  make  such  surveys 
prima  fade  evidence  of  the  true  location  of  the  land  claimed 
or  granted."  The  law,  of  which  construction  is  given  by  the 
Act,  is  the  law  providing  for  surveys  of  landa^  the  tide  to 
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which  ie  derived  under  the  laws  of  the  United  States;  and 
the  survey,  the  effect  of  which  is  declared,  is  obviously  the 
Burvey  of  lands  claimed  or  granted  under  the  same  laws.  The 
limitation  of  the  authority  of  the  oiBcers  making  the  survey, 
and  of  the  value  and  effect  of  the  survey  when  made,  bears 
upon  the  same  class  of  lands.  It  would  not  be  reasonable, 
tmless  the  construction  was  imperative,  to  say  that  Congress 
intended  to  prohibit  the  executive  officers  from  passing  upon 
questions  of  title  to  lands  in  California,  claimed  by  virtue  of  a 
right  or  title  derived  from  the  Spanish  or  Mexican  Govern- 
ment, when  the  laws  then  in  force  expressly  conferred  juris- 
diction of  those  questions  upon  the  Court&  of  the  United 
States;  nor  would  it  be  reasonable  to  say  that  Congress 
intended  by  the  Act  to  declare  that  the  smrveys  of  "private 
land  claims  in  the  State  of  California'*  shall  not  amount  to 
more  than  prima  facie  evidence  of  the  true  location  of  the  land 
claimed,  when  under  the  Act  of  1860,  providing  for  the  sur- 
vey of  those  claims  after  their  confirmation,  the  survey 
approved  by  the  Surveyor-General  is  of  no  value  as  evidence, 
until  certain  proceedings  are  had,  in  the  mode  prescribed  by 
that  Act,  and  after  those  proceedings  are  had,  and  the  survey 
stands  or  becomes  confirmed  in  the  manner  provided  in  the 
Act,  it  is  conclusive  evidence  of  the  true  location  of  the  lands 
granted*  The  last  clause  of  the  Act  of  1862,  providing  that 
such  grant  shall  not  "  be  deemed  incomplete  for  the  want  of  a 
survey  or  patent,  when  the  land  granted  may  be  ascertained 
without  a  survey  or  patent,^  can  have  no  reference  to  a  Span- 
ish grant  in  CaHf omia,  for  its  completeness  or  incompleteness 
cannot  possibly  depend  upon  the  fact  that  a  survey  or  patent 
has  or  has  not  been  made  or  issued  by  the  United  States. 

The  Act  of  1862  did  not  repeal  by  implication  the  Act  of 
1860,  and  it  made  a  change  in  the  law  regulating  the  survey 
of  land  in  Califomia  claimed  under  title  derived  from  the 
Spanish  or  Mexican  Governments,  only  in  this  respect:  the 
survey  of  the  claim  or  grant  was  directed  to  be  made  upon 
the  application  of  the  claimant,  and  on  his  paying  or  securing 
the  payment  of  the  expense  of  the  survey.     Under  the  thir- 
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teenth  section  of  the  Act  of  1851^  to  adcertain  and  settle  private 
land  claitrs  in  the  State  of  California,  it  was  the  duty  of  the 
Surveyor-General  to  survey  all  private  claims  upon  their  being 
finally  confirmed,  and  no  application  by  the  claimant  was  re- 
quired, and  by  other  Acts  it  was  provided  that  the  expenses  of 
the  surveys  should  be  paid  by  the  United  States. 

It  cannot  be  said  that  the  Act  of  1860  repealed  any  part  of 
the  laws  pertaining  to  the  survey  .of  private  land  claims  in 
California,  except  in  the  respects  just  mentioned;  for  the  Act 
provides  neither  in  what  manner,  nor  by  what  officers,  the 
survey  shall  be  made,  or  approved,  or  confirmed,  nor  what  dis- 
position shall  be  made  of  it  when  either  or  all  of  these  proceed- 
ings are  had;  and  as  resort  must  be  had  to  the  laws  then  in 
force  to  ascertain  the  mode  of  procedure,  and  the  authorities 
that  are  charged  with  the  performance  of  duties  in  that  re^et, 
those  laws  must  remain  in  force  except  in  so  far  as  they  are 
inconsistent  with  the  Act  of  1860.  Entertaining  these  vieiw 
of  the  construction  of  the  Act,  we  are  warranted  in  holding, 
until  a  different  construction  is  given  by  the  Federal  Courts, 
that  the  survey  of  the  rancho,  in  pursuance  of,  and  to  carry 
into  effect  the  decree  of  confirmation,  was  required  to  be  made 
in  accordance  with  the  laws  in  force  at  the  passage  of  that 
Act,  except  that  the  claimant  was  required  —  as  was  done  by 
the  plaintiff  in  this  case  —  to  make  his  application  for,  and 
pay  or  secure  the  payment  of  the  expenses  of,  the  survey;  and 
we  are  of  the  opinion  that  the  Surveyor-General,  not  having 
given  notice  by  publication,  that  the  survey  and  plat  had  been 
made  and  approved  by  him,  as  required  by  the  Act  of  1860, 
the  survey  and  plat  was  entitled  to  no  effect  as  evidence  in 
this  case.  In  arriving  at  this  conclusion  it  is  conceded,  for 
the  purposes  of  the  argument,  that  the  decree  of  confirmation 
of  the  TTnited  States  District  Court  was  in  full  force,  and  that 
no  appeal  therefrom  had  been  taken;  for  if  the  appeal  had 
been  taken,  no  proceedings  to  carry  the  decree  into  effect,  by 
means  of  a  survey,  or  in  any  other  manner,  could  lawfully  have 
been  had. 

We  have  not  felt  warranted  in  resorting  to  the  reports  or 
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debates  in  Congress,  upon  the  passage  of  the  Act  of  1862,  to 
ascertain  its  true  meaning  and  construction,  and  we  adopt  the 
language  of  Mr.  Chief  Justice  Taney,  in  Aldridge  v.  Winianis, 
3  How.  24,  as  clearly  expressing  the  law  in  this  respect  .  He 
says:  "In  expounding  this  law,  judgment  of  the  Court 
cannot,  in  any  d^ree^  be  influenced  by  the  construction  placed 
upon  it  Vj  individual  members  of  Congress  in  the  debate 
which  tck  place  on  its  passage,  nor  by  the  motives  or  reasons 
assigned  by  them  for  supporting  or  opposing  amendments  that 
were  offered.  The  law,  as  it  passed,  is  the  will  of  the  majority 
of  both  houses,  and  the  only  mode  in  which  that  will  is  spoken 
is  in  the  Act  itself,  and  we  must  gather  their  intention  from 
the  language  thefre  used,  comparing  it,  when  any  ambiguity 
exists,  with  liie  laws  upon  the  same  subject,  and  looking,  if 
necessary,  to  the  public  history  of  the  time  in  which  it  was 
passed.*'  (Leese  v.  OlarJe,  20  Cal.  425;  Forrest  v.  Forrest,  10 
Barb.  46.)  The  language  of  the  Act  is  suJEciently  plain  and 
unambiguous  to  indicate  the  intention  of  Congress,  and  upon 
reading  it  by  the  aid  of  the  ordinary  rules  for  the  construction 
of  sentences,  it  is  apparent  that  the  Act  speaks  of  two  differ- 
ent classes  of  lands  and  makes  different  provisions  respecting' 
each  class,  as  we  have  indicated. 

The  plaintiff's  coimsel  contend  that  under  the  provisions  of 
the  Act  of  1862,  directing  that  "all  claims  or  grants  of  land, 
etoi,  derived  from  any  foreign  country  or  government  shall  be 
surveyed,  etc.,  upon  the  application  of  the  parties  claiming  or 
owning  the  same,"  they  were  entitled  to  have  the  rancho  sur-^ 
veyed;  that  such  survey,  when  made  by  the  duly  authorized 
officers  of  the  law,  constituted  an  identification  of  the  land 
granted,  and  the  survey  ex  necessitate  rei,  upon  general  princi- 
ples, became  conclusive,  unless  otherwise  expressly  provided 
by  law.  It  is  unnecessary  to  express  any  opinion  as  to  the 
conclusiveness  or  effect  of  a  survey  of  a  claim  or  grant  of  land 
in  California,  that  has  not  been  confirmed,  and  tiie  Act  itself 
is  silent  in  thait  respect  The  provision  is  that  the  claim  or 
grant  of  land  may  be  surveyed.  In  the  Act  of  Congress  of 
1851,  to  ascertain  and  settle  private  land  claims  in  the  State 
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of  California,  the  word  claim  is  used  bb  oomprehending  eyeg 
species  of  rights  title  or  interest^  legal  or  equitable,  in  or  to 
lands  derired  from  the  Spanish  or  Mexican  Govermnent .  The 
words  claim  and  grant  are  not  entirely  synoDjmoijSy  but  a  clotm 
will  include  a  grant,  and  also  a  ri^t  or  interest  that  did  not 
.pass  by  grant,  but  is  based  upon  some  equity  possessed  by  the 
claimant,  entitling  him  to  have  his  right  perfected  by  the  Got- 
emment,  by  a  conveyance  of  the  l^gal  titla  A  mere  naked 
assertion  of  right  or  title  does  not  constitute  a  claim  within 
the  meaning  of  the  Acts  to  ascertain  and  settle  private  laad 
claims,  or  of  the  Act  of  1862 ;  and  we  do  not  understand  that 
the  plaintiff  relies  upon  anything  else  than  his  title,  as  consti- 
tuting his  claim  to  the  land.  The  grant  to  Gomez,  referred  to 
in  his  petition  for  the  oonfirmation  of  his  claim^  is  the  only 
claim  derived  from  a  foreign  Government  that  appears  in  this 
case,  even  admitting  that  the  recitals  in  the  proceedings  for 
confirmation  are  evidence  in  this  cause  of  the  existence  of  the 
grant  —  the  grant  itself  not  being  in  evidenca  The  only  daim 
or  granit  of  land  that  the  plaintiff  was  authorized  to  have  sur- 
veyed, under  the  Aet  of  1862,  conceding  that  that  Act  is  com- 
prehensive enough  to  require  a  survey  prior  to  the  final  oon- 
firmation of  a  claim  that  is  in  process  of  confirmation,  and  ia 
required  by  law  to  be  surveyed  after  confirmation,  was  the 
grant  to  Gomez,  described  in  his  petition  to  the  Board  of  Com- 
missioners for  the  confirmation  of  his  claim*  The  decree  of 
confirmation,  conceding  it  to  have  been  final,  oould  no  more 
form  a  constituent  part  of  his  claim  derived  from  the  Mexican 
Government,  than  would  a  patent  issued  by  the  executive 
officers  of  the  XJnied  States.  The  plaintiff  applied  to  the  Sur 
veyor-GeneriaJ  for  the  survey  of  the  rancho  according  to  the 
decree  of  confirmation  entered  by  the  United  States  District 
Court,  and  the  Surveyer-Greneral  instructed  his  deputy  to 
survey  the  rancho  according  to  that  decree,  and  he  approved 
the  survey,  as  made  in  accordance  with  tho  decrea  In  the 
petition  the  land  is  described  as  a  ^'certain  tract  of  land  called 
Panoche  Grande,  of  the  extent  of  four  square  leagues,  (now 
lying  and  being  in  the  County  of  San  Joaquin,)  bounded  as 
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follows:  On  the  south  by  the  lands  of  Francisco  Aryas,  on 
the  north  by  the  lands  of  Julian  Urzua  and  the  low  hills,  and 
to  the  east  by  the  barren  hills,  as  explained  by  the  maps  hereto 
annexed/'  And  in  the  decree  the  land  is  described  as  '^the 
tract  of  land  situate  in  the  County  of  Fresno,  State  of  Cali- 
fornia, known  by  the  name  of  Panoche  Grande,  bounded  north- 
erly by  the  lands  of  one  Julian  Ursua,  southerly  by  the  hills, 
easterly  by  the  Valley  of  the  Tulare,  and  westerly  by  the  lands 
of  Don  Francisco  Aryas,  containing  four  square  leagues  of  land 
and  no  more ;  *  ♦  ♦  and  for  a  more  particular  description 
of  which  said  land,  reference  is  hereby  made  to  the  maps  and 
surveys  in  the  transcript  in  this  case."  It  is  apparent  that  the 
two  descriptions  are  essentially  different  The  survey  was  not 
applied  for,  nor  made,  nor  approved  as  the  surv^  of  the  plaint- 
iff's claim  or  grant  of  land,  but  as  the  survey  of  land  as  finally 
confirmed  by  the  decree  of  confirmation ;  and  hence  it  was  not 
admissible  in  evidence  as  an  official  survey  of  the  plaintiff's 
claim  or  grant  of  land. 
Judgment  reversed  and  the  cause  remanded  for  a  new  triaL 


Sawyeb,  J.,  concurring. 

I  concur  in  the  judgment 

Mr.  Justice  Shaptxb  expressed  no  opinion. 


DAVm  CALDERWOOD  v.  MARCUS  A.   BRALT  ato 
E.  J.  WEEKS. 

KncoTAx.  ov  Caubi  to  Pbdbral  Coobt. —  All  the  defendanti  la  ma  action  In  a 
State  Court  miiBt  be  aliens  or  eitiaena  of  another  State,  to  aathorlse  the 
remoTal  of  the  cause  to  a  Federal  Court  for  trIaL 

Appsai.  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

About  the  first  of  November,  1862,  the  defendants,  Braly  and" 
Weeks,  commenced  an  action  in  the  District  Court,  Fourth 
Vol.  XXVIII.— T 
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Judicial  District,  against  plaintiff  Calderwood,  John  S.  Moore, 
and  Patrick  O'Brien,  to  recover  possisssion  of  a  tract  of  land 
in  San  Francisco.  All  the  defendanits  were  8umm<Hie<L 
Plaintiff  Calderwood,  within  the  time  required  to  answer,  filed 
a  p^ition  in  the  case,  setting  forth  that  he  was  a  bona  fide 
resident  of  California,  but  was  an  alien;  that  plaintiffs  were 
citizens  of  the  Uni.cd  States  and  residents  of  tliis  State;  that 
defendant  Moore  was  not  in  possession  of  the  land,  and  had 
sold  his  interest  therein  to  petitioner;  that  defendant  O'Brien 
was  on  the  premises  merely  as  .Calderwood's  servant^  and 
asked  tliat  the  cause  be  transferred  for  trial  to  the  Cireuit 
Court  of  the  United  States  for  the  Northern  District  of  Cali- 
fornia. Petitioner  also  tendered  the  undertaking  required  by 
la^r.  The  Court  refused  to  transfer  the  cause,  and  in  due  time 
Hdb  default  of  the  defendants  was  entered  and  judgment  ren- 
dered against  them.  Upon  this  judgment  execution  was 
issued,  and  Braly  and  Weeks  were  placed  in  possession  of  the 
property.  No  appeal  was  taken  from  the  judgment  or  order, 
but  the  present  action  was  commenced  by  Calderwood  to  set 
aside  the  judgment  and  to  be  restored  to  the  possession  of  the 
property.  The  complaint  set  up  the  above  facts.  The  defend- 
ants demurred  to  the  complaint,  the  demurrer  was  sustained, 
and  final  judgment  rendered  for  defendants.  Plaintiff  ap- 
pealed* 

David  Calderwood,  in  fro  per.,  for  Appellant. 

Crockett  dc  Whiting,  for.  Bespondenta, 

By  the  Court,  Cuejiey,  J. 

By  the  law  of  this  State  an  action  of  ejecfcrwent  must  be 
brought  against  the  occupant — the  terre  tenant — of  the  de- 
manded premises  at  the  time  the.  action  may  be  commenoed. 
{Gamer  v.  Marshall,  9  Cal.  268.)  When  the  action,  the  his- 
tory of  which  is  contained  in  the  complaint  in  this  case,  was 
commenced,  one  of  the  defendants,  to  wit:  Patrick  O'Brien, 
was  in  the  possession  of  the  premises,  as  well  as  Calderwood, 
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and  was  properly  made  a  defendant.  There  is  no  pretense 
that  O'Brien  was  an  alien  or  a  citizen  of  another  State,  and  it 
must  be  presumed  he  was  a  citizen  of  this  State  in  the  absence 
of  evidence  to  the  contrary.  Though  Calderwood  may  have 
been  an  alien,  that  fact,  while  it  presumptively  appeared  thalti 
his  co-defendant,  O'Brien,  vras  a  citizen  of  this  State,  did  not 
invest  him  with  the  right  to  a  removal  of  the  cause  to  the 
Circuit  Court  of  the  United  States  for  trial.  It  is  well  settled 
as  a  general  rule  that  all  the  defendants  in  an  action  brought 
against  them  in  a  State  Court  must  be  aliens  or  citizens  of 
another  State  to  authorize  the  removal  of  the  cause  to  the* 
Federal  Court  for  trial.  The  exceptions  to  this  general  ruler 
are  stated  in  the  various  decisions  of  the  Federal  Courts,  and 
need  not  be  repeated  here.  We  are  satisfied  that  O'Brien  wafif 
not  a  defendant  of  any  character  falling  within  the  exceptions 
to  tihe  general  rule.  (Strowbridge  et  al.  v.  Curtis  et  al,  8 
Cranch.  267;  Ward  v.  Arredondo'et  al.,  1  Paine's  B.  410; 
Chappedelaine  v.  Dechenaux,  4  Cranch.  306;  Brown  et  oL  v. 
Strode,  6  Cranch.  303;  Wormley  v.  WormUy,  8  Wheat  42l; 
Conolly  V.  Taylor,  2  Peters,  566.) 
Judgment  affirmed.  ' 


Mr.  Justice  SHAFTBuf  expressed  bo  opinion. 


D.  D.  CAEDER  t^.  C.  M.  BAXTER,  WALTER  B.  MIN^r 
TURN,  AiH)  WIIXIAM  BEGGS.  t 

Stidencb  im  Bjkctmknt. —  If  the  plaintiff  In  ejectment  Introduces  in  evi- 
dence to  prove  his  title,  a  patent  Issued  by  the  State  for  the  demanded 
premises  as  swamp  and  overflowed  land,  the  defendant  Is  not  entitled  td 
prove  that  the  land  i|i  dry  «nd  fit  for  cultivation  without  first  showing  thaf 
he  Is  In  possession  under  some  right  or  title  derived  from  the  State  or  the 
United  States.  ' 

Abandonment  or  Motion  fob  Naw  THial.— If  the  statement  on  motion  tot 
A  new  trial  sets  forth  the  grounds  of  the  motion,  and  the  motion  is  made 
and  submitted,  a  refusal  to  argue  the  motion  by  the  moving  party  Is  not  an 
abandonment  of  the  same.  ' 

Appbai«  from  the  District. Court,  Seventh  Jndieiill  District^ 
Bonoma  County. 
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The  cause  was  tried  by  the  Court  without  a  jury,  June  23d, 
1864,  and  on  the  same  day  the  Court  filed  its  findings  and 
decision.  June  29thy  1864:,  plaintiffs  attorney  served  on 
defendants'  attorney  notice  of  motion  for  a  new  trial  and  a 
statement  Afterwards,  plaintiff's  attorney  gave  defendants' 
attorney  notice  that  on  the  ISth  day  of  August,  1865,  at  one 
o'clock  p.  M.,  he  would  apply  to  the  Judge  at  his  chambera,  in 
Fetaluma,  to  settle  the  statement  on  motion  for  a  new  trial, 
and  would  also  bring  on  for  hearing  the  motion  for  a  new  trial 
On  said  13th  day  of  August  the  parties  appeared  by  their 
attorneys  before  the  Judge,  and  the  statement  was  duly  set- 
tled. Immediately  thereafter  the  motion  for  new  trial  came 
on  to  be  heard,  and  plaintiff's  counsel  refused  to  argue  tbe 
motion.    The  Judge  then  denied  a  new  triaL 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Temple  d  Thomas,  for  Appellant 
WiUiam  D.  Bliss,  for.Bespondenta. 
By  the  Court,  Shafteb,  J« 

Ejectment  for  about  three  acres  of  land  situate  in  lie  Cit? 
of  Fetaluma.  The  answers  contain  a  general  denial  and  set 
up  the  Statute  of  Limitations.  The  trial  was  by  the  Court- 
finding  and  judgment  for  the  defendants.  The  plaintiff  moved 
for  a  new  trial — ^the  motion  was  denied  and  the  appeal  is  from 
the  order  of  denial  and  from  the  judgment 

The  plaintiff,  to  prove  his  title  to  the  premises  in  contro- 
versy, gave  in  evidence  a  patent  thereof  issued  by  the  State 
to  N.  L.  Thompson,  dated  September  6th,  1860,  granting  the 
lands  as  swamp  and  overflowed.  The  evidence  which  the 
defendants  were  permitted  to  introduce  to  the  effect  that  die 
larger  part  of  the  lands  were  dry  and  fit  for  cultivation,  was 
improperly  admitted,  inasmuch  as  the  defendants  neither 
brought  nor  offered  to  bring  themselves  into  relations  either 
with  the  State  or  the  United  States, 

The  x)oint  is  so  well  setded  as  to  require  no  discaaBion. 
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(Doll  V.  Meador,  16  Cal.  295;  Terry  v.  Megerle,  24  Cal.  610; 
People  V.  Strationj  26  CaL  242;  Page  v.  Hobbs  et  al.,  27  CaL 
483.) 

But  it  is  insisted  for  the  respondents  that  the  plaintiff  aban* 
doned  his  motion  for  a  new  trial  by  refusing  to  argue  it  in  the 
Court  below.  This  point  is  not  well  taken.  The  statement 
sets  forth  specifically  the  grounds  of  the  motion  —  the  motion 
was  duly  made  and  submitted  —  and  this  includes  everything 
essential  to  a  prosecution  of  the  proceeding. 

The  objection  urged  by  the  respondents,  that  the  lands 
covered  by  the  patent  are  within  the  incorporated  City  of 
Petaluma,  is  of  no  avail,  for  the  reason  that  the  fact  is  not 
apparent  on  the  face  of  the  patent,  nor  are  the  respondents  in 
a  position  to  bring  it  forward  by  averment. 

As  to  the  defense  of  the  Statute  of  Limitations^  there 
no  evidence  in  liie  case  tending  to  sustain  it. 

Judgment  reversed  and  new  trial  ordered. 


THOMAS  DEKNTS,  Sheeiff  of  the  CoimTT  of  Santa 
Baebaba  v.  ALBEET  PACKARD  and  L.  T.  BURTON. 

InxumiT  ABkTKwr  Smonis  ov  an  InDniNiFrnfO  Boiro. —  If  m  Bharlff  Is 
Indemnlfled  for  an  act  done  by  ylrtne  of  his  offiee,  and  an  action  la  bronstat 
against  him  to  recover  damages  for  the  act,  and  indgment  Is  recovered 
against  him,  the  Sheriff  cannot  afterwards  have  Jndgment  against  the  sure- 
ties on  the  Indemnifying  bond  upon  a  notice  of  five  days,  nnlass  ha  gt-w 
the  sureties  written  notice  of  the  action  brought  agalntt  him. 

The  plaintiff,  who  was  Sheriff  of  Santa  Barbara  County,  by 
virtue  of  an  attachment  issued  in  the  suit  of  Abadie  &  Brothers 
V.  Ztdnga,  levied  upon  a  quantity  of  com  and  beans  as  the 
property  of  Zuinga.  After  the  levy,  one  Curiae  claimed  the 
property^  and  a  Sheriff's  jury  was  ealled,  who  found  that  the 
property  belonged  to  the  claimant'  The  plaintiff's  Abadie  & 
Brothers  with  the  defendants  here  as  sureties,  then  gave  the 
Sheriff  an  indemnifying  bond.  Afterwards  Curiae  brought  an 
action  against  the  Sheriff  for  the  levy^  and  reoovered  judgment 
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Tte  Shdriif  gave  no  Written  .notice  to  the  sureties  of  the  pen- 
(Jency  of  the  action^  but  after  the  judgment  had  been  recovered 
by  Curiae  moved  for  judgment  against  the  sureties  on  the  in- 
demnity bond,  under  the  six  hundred  and  forty-fifth  secti<m  of 
the  Civil  Practice  Act  The  motion,  by  consent,  was  referred 
to  a  referee  to  investigate  the  facts  and  report  a  judgment.  The 
referee  reported  a  judgment  in  favor  of  plaintiflF.  Defendants 
moved  the  Court  to  set  aside  the  judgment  reported  by  the 
referee  and  substitute  a  judgment  for  the  defendants  for  costSi 
The  Court  granted  the  motion,  and  plaintiff  appealed. 

;  S.  F.  &  J.  Reynolds,  for  Appellant. 

Eugene  Lies,  for  Bespondents. 

By  the  Court,  Saitdeesow,  C.  J. 

The  evidence  upon  which  the  motion  was  made  is  contained 
in  the  transcript,  and  agreed  to  by  counsel.  The  plaintiff, 
upon  the  evidence  introduced  in  support  of  the  motion,  was 
not  entitled  to  a  ^judgment  against  the  sureties.  Section  six 
hundred  and  forty-five  provides  a  sunmaary  remedy,  of  which 
a  Sheriff  cannot  avail  himself  without  showing  a  strict  com- 
pliance with  the  terms  of  that  section.  It  does  not  appear 
from  the  case  made  that  the  Sheriff  ever  gave  the  sureties  the 
written  notice  of  the  action  brought  against  him  by  Curiae, 
for  which  that  section  calls.  Such  being  the  case,  he  cannot 
avail  himself  of  this  remedy,  but  is  left  to  his  action  upon  the 
indemnity  bond. 

Judgment  affirmed 


A.    M.    STEVENSON   v.   JOSEPH  SMITH   ato  E.  & 

GUSHING. 

pLB-VPiNO  Spicial  DAKAQX8. —  Wben  damigw  are  ipcclAl  aad  do  DOt  a«» 

sarlly  accrne  from  the  act  complatned  of,  the  facts  out  of  which  thty  trt« 

'     mtiBt  be  specially  aTerred  In  the '  complaint  or  they  cannot  be  leeoTcrcd. 
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Special  Damaoss  fob  Dbtention  of  a  Mabx. —  If  the  plaintiff.  In  an  action 
to  recover  poBseasIon  of  a  mare  and  damage!  for  her  detention,  claims  dam- 
ages because  the  animal  has  lost  fleah  In  consequence  of  having  been  kept 
upon  short  pasturage,  and  because  she  was  detained  during  the  breeding 
season,  these  facts  must  be  speclallj  averred  as  a  ground  of  damages. 

ftsviBW  OF  Obdsb  dbntino  Costs. —  An  error  of  the  Court  In  refusing  to 
allow  a  party  costs  cannot  be  reviewed  on  an  appeal  from  an  order  denying 
a  new  trlaL 

Appeal  from  the  District  Court,  Second  Judicial  District, 
Tehama  County, 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Oeorge  Gadwdlader,  for  AppellanL 

TF-  8.  Long,  for  Respondents, 

By  the  Court,  Sawtbb,  J. 

This  is  an  action  to  recover  a  mare  and  colt  seized  by  the 
defendant  (Sheriff  of  Tehama  County)  under  an  attachment, 
and  damages  for  their  detention.  Plaintiff  recovered  the  propr 
erty.  Plaintiff  moved  for  a  new  trial  on  the  ground  that  cer- 
tain special  damages,  claimed  to  have  been  proved,  were  not 
found  for  him.  The  motion  was  denied,  and  the  plaintiff 
appeals  from  the  order  denying  a  new  trial. 

The  appellant  claims,  that  the  evidence  shows  that  the  ani- 
mals were  placed  by  defendants  in  fields  where  the  pasturage 
was  poor,  and  that,  in  consequence  of  this  act,  they  lost  flesh 
and  depreciated  in  value  to  the  extent  of  five  hundred  dollars. 
Also,  that  the  mare  was  a  valuable  brood  mare,  taken  to 
Tehama  County  for  the  purpose  of  being  bred  to  a  particular 
horse,  and  that  by  reason  of  the  taking  and  detention  by 
defendants,  the  breeding  season  was  lost,  whereby  a  further 
damage  was  shown  to  have  been  sustained  to  the  amount  of 
five  hundred  dollars,  and  that  the  Court  should  upon  the  evi- 
dence have  found  these  items  of  damage  for  plaintiff. 

On  examination  of  the  pleadings,  we  find  no  averments  in 
the  complaint  that  would  authorize  the  recovery  of  the  items 
elaimed.  These  damages  are  special,  and  the  facts  out  of  which 
they  arise  must  be  averred,  or  they  cannot  be  recovered. 
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Mr.  Chitty  says:  ''Damages  are  either  general  or  spedaL 
General  damages  are  such  as  the  law  implies,  or  presnmcB  to 
have  accrued  from  the  wrong  complained  of.  Special  damages 
are  such  as  really  took  place  and  are  not  implied  by  law,  and 
are  either  superadded  to  general  damages  arising  from  an  act 
injurious  in  itself,  as  when  some  particular  damage  arises  from 
the  uttering  of  slanderous  words  actionable  in  themselves;  or 
are  such  as  arise  from  an  act  indifferent  and  not  actionable  in 
itself,  but  only  injurious  in  its  consequences,"  etc  (1  Ch. 
PL  395.) 

Again:  "It  does  not  appear  necessary  to  state  the  former 
description  of  the  damages  in  the  declaration,  because  pre- 
sumptions of  law  are  not  in  general  to  be  pleaded  or  averred 
as  facts,  etc.  ♦  *  *  But  when  the  law  does  not  necessarily 
imply  that  the  plaintiff  sustained  the  damages  by  the  act 
complained  of,  it  is  essential  to  the  validity  of  the  declaration 
that  the  resulting  damage  should  be  shown  with  particularity. 
•  *  •  And  whenever  the  damages  sustained  have  not  neces- 
sarily accrued  from  the  act  complained  of,  and  consequently 
are  not  implied  by  law,  then  in  order  to  prevent  surprise  on 
the  defendant  which  might  otherwise  ensue  at  the  trial,  the 
plaintiff  must  in  general  state  the  particular  damage  which  he 
has  sustained,  or  he  will  not  be  permitted  to  give  evidence  of 
it.  Thus  in  an  action  of  trespass  and  false  imprisonment, 
where  the  plaintiff  offered  to  give  in  evidence  that  during  tie 
imprisonment  he  was  stinted  in  his  allowance  of  food,  he  v-  ts 
not  permitted  to  do  so,  because  the  fact  was  not,  as  it  should 
have  been,  stated  in  the  declaration;  and  in  a  similar  action 
it  was  held  that  the  plaintiff  could  not  give  evidence  of  his 
health  being  injured,  unless  specially  stated.  So  in  trespass 
*for  taking  a  horse,'  nothing  can  be  given  in  evidence  which 
is  not  expressed  in  the  declaration,  and  if  money  was  paid 
over  in  order  to  regain  possession,  such  payment  should  be 
alleged  as  special  damages.'*     (lb.  396.) 

The  complaint  in  this  case  only  alleges  the  ownership  of 
the  animal,  the  value,  the  wrongful  taking  and  detention,  the 
domand  and  that  plaintiff  '^has^  sustained  damages  by  reason 
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of  such  wrongful  taking  and  detention  of  said  chattelB  and 
property  in  the  sum  of  one  thousand  dollars." 

From  these  facts  alone,  the  law  does  not  imply  either  of  the 
items  of  damages  claimed  to  hare  been  proved.  The  first  item 
is  not  even  consequential  upon  any  of  the  facts  alleged,  but 
results  from  other  acts  of  defendants  while  the  animals  were 
in  his  possession.  And  the  second  item  of  damages  would  not 
necessarily  result  from  a  mere  taking  and  detention.  These 
damages  depend  upon  an  extraordinary  value  of  the  animal  for 
a  particular  purpose,  and  upon  the  special  use  to  which  she 
was  capable  of  being  applied.  The  facts  out  of  which  these 
items  of  special  damages  arise  must  be  alleged  in  the  complaint, 
or  they  cannot  be  recovered.  They  are  not  alleged,  and  are, 
therefore,  not  embraced  within  the  issues  to  be  tried.  For  this 
reason,  if  for  no  other,  the  plaintiff  is  not  entitled  to  judgment 
for  such  items  of  damages.  There  was,  then,  no  error  in  not 
finding-for  plaintiff  on  these  points. 

The. only  other  point  made  by  appellant  is,  that  the  Court 
erred  in  not  giving  plaintiff  costs.  There  is  no  doubt  in  our 
minds  that  the  plaintiff  was  entitled  to  costs.  But  this  error 
in  no  way  affects  the  finding  and  is  not  a  groimd  for  new  trial. 
The  error  cannot,  therefore,  be  corrected  on  appeal  from  an 
order  denying  a  new  trial.  The  proper  mode  of  reviewing 
and  correcting  this  error  is  on  app^  from  the  judgment,  but 
no  such  appeal  has  been  taken  in  this 

Judgment  affirmed. 


F.  PARWELL  9.  A.  P.  JACKSON,  JACOB  L.  FOSTER, 
Awn  R.  H.  WATERMAN. 

iMXDn  OF  CAI7BHI  ov  AcTxciT.— If  A  mortsmge  \b  asslgne^l  Iqr  lh%  mortgmgve 
to  another  party  aa  a  pledfe  for  the  pajment  of  a  debt  due  the  other  party 
hf  the  mortgagee.  It  la  not  an  Improper  Joinder  of  aeveral  cauaes  of  action 
Ibr  the  aaslgnee  to  ontte  In  the  aame  action  hla  claim  against  the  mortgagor 
and  mortgagee  and  persona  hartng  Uena  w  eacamhrancca  upon  the  mort- 
saged  property  and  make  them  all  partlea. 
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Statute  of  LnfrtATiONS. —  Thp  partj  relylnfc  apon  the  Statute  of  Llmltt- 
tions  by  demurrer  must  specially  point  out  the  objection  In  his  demurrer,  or 
It  will  be  disregarded. 

JUDOMJEKT  OK  Demuxabb. —  Where  one  only  of  sereral  defendants  appean  and 
demurs  and  the  demurrer  is  sustained,  it  Is  error  for  the  Co«rt  to  gift 
Judgment  In  f^Tor  of  tha  defendant  who  does  not  appear. 

Appbax  from  the  District  Court,  Seventh  Judicial  District, 
Solano  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

M.  A.  Wheaton,  for  Appellant. 

Whitman  &  Wells,  for  Respondents. 

By  the  Court,  Bhoi>x8,  J. 

This  action  was  commenced  against  Jackson,  Foster  and 
Waterman,  in  August,  1863.  It  appears  from  the  complaint 
that  on  the  26th  of  October,  1861,  Jackson  made  and  deliv- 
ered to  the  plaintiff  his  promissory  note  for  two  hundred  dol- 
lars, and  to  secure  the  payment  of  the  note  he  assigned  to  the 
plaintiff  a  certain  mortgage  executed  to  him  by  Foster,  Novem- 
ber 29th,  1858,  to  secure  and  indemnify  him  against  any  loss 
that  he  might  sustain  in  consequence  of  his  having  executed  a 
promissory  note  as  surety  for  Foster  to  M.  A.  Wheaton  for  the 
payment  of  five  hundred  dollars,  three  months  after  date,  the 
note  bearing  even  date  with  the  mortgage.  Suit  was  com- 
menced on  the  note  to  Wheaton,  and  Foster  having  failed  to 
pay  the  same,  Jackson,  on  the  29th  of  November,  1859,  paid 
the  note,  which  then  amounted  to  six  hundred  and  nineteen 
and  fifty-four  one  hundredths  dollars.  *  It  is  stated  that  Wate^ 
man  claims  to  have  some  interest  in  or  claim  upon  the  mort- 
gaged premises,  which  is  subject  and  subsequent  to  the  mort- 
gage.    The  plaintiff  seeks  to  foreclose  the  mortgage. 

Foster  was  not  served  and  he  does  not  appear  in  the  action, 
and  Jackson  neither  demurred  to  nor  answered  the  complaint. 
Waterman  demurred  to  the  complaint  on  the  grounds:  First— 
That  several   causes   of   action    were   improperly  united— a 
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cause  of  action  against  Jackson  alone,  with  a  cause  of  acftion 
wherein  Waterman  and  Foster  were  necessary  parties;  Sec- 
ond— ^That  the  complaint  does  not  state  facts  sufficient  to  con^ 
stitute  a  cause  of  action;  and  Third — That  the  complaint  is 
amhiguous,  unintelligihle  and  uncertain.  The  demurrer  'was 
sustained,  and  the  plaintiff  declining  to  amend,  judgment  was 
r^idered  against  the  plaintiff  in  favor  of  all  the  defendants. 
The  plaintiff,  and  Jackson,  one  of  the  defendants  who  did  not 
appear  in  the  Court  below,  joined  in  the  notice  of  appeal,  and 
they  unite  in  assigning  for  error,  the  order  sustaining  the 
demurrer  to  the  complaint. 

The  first  and  third  causes  of  demurrer  are  deailj  not  sus- 
tainable. We  are  not  apprised  of  the  point  relied  upon  to 
sustain  the  second  cause  of  demurrer,  as  no  brief  of  .  the 
respondents  is  on  file,  but  from  the  points  of  the  appellants 
we  presume  that  the  Statute  of  Liniitations  was  mainly  relied 
upon.  We  held  in  Brevm  v.  Martin,  (25  Cal.  82,)  that  the 
party  relying  upon  the  Statute  of  Limitations,  by  demurrer, 
must  BpecisJlj  point  out  the  objection  in  his  demurrer,  other 
wise  the  objection  would  be  disregarded. ' 

We  may  remark  in  explanation  of  our  views  of  the  c*se, 
that  we  regard  the  action  as  brought  by  the  plaintiff,  as  the 
pledgee  of  the  mortgage  of  Foster  to  ifackson,  to  foireclose  the 
mortgage  and  recover  the  amount  that  became  due  to  Jackson 
upon  his  payment  of  the  note  to '  Wheaton.  The  judgmetit 
in  favor  of  the  defendant,  who  was  served,  but  did  not  appeal* 
in  the  action,  cannot  be  sustained,  whatever  may  be  the  nature 
of  the  action.  ..'     .  .  i 

Judgment  reversed,  and  the  cause  remanded  with  directions 
to  the  Court  below  to  overrule  thedemilrrer. 


THE  PEOPLE  V.  CHARLES  H.  REYNOLDS: 


OH    TH*    AS»881CairT     ROU.    PBOPBBtr    MOT    ASSSSflSD. —  TUe    Be>^ 

enii«  Act  of  1861  does  not  authorize  tbe  Boai4  of  Bqirallsatlon  of  a  coont^ 
to. add  to  the  assessment   roll  pther  property   tUan   that  assessed  hj  the 
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AmeMor.  The  Board  may  roquUre  tba  AMasaor  lo  enter  on  the  aacMBcot 
roll  other  property  which  baa  not  been  aaaeiaed ;  bnt  when  entered  by  the 
iKsaeaaor,  be  and  not  the  Board  mnat  give  It  a  proper  valuation. 

CiEJLiioiwo  AnansanD  Valub  ov  PnonBrr  nr  thi  BoAnn^—  Tke  Beard  for  the 
aqnallzatlon  of  taxea  cannot  nnder  tba  Bereniie  Aet  of  IMl  dlmlslih  or 
Increase  the  juweaaed  value  of  property  ai  fixed  by  the  Asaeaeor,  valeM  com 
plaint  baa  first  been  made  to  them,  and  reasonable  notice  has  been  gtven  to 
the  party  assessed  or  interested  of  the  day  when  they  will  act  Ui  the  cue. 

Adpino  to  tki  A8BBS8SD  Vauju  OF  Pbopibtt. —  The  Board  for  the  equUn- 
tlon  of  taxes  caanot  under  the  Revenue  Act'of  1861  add  to  the  valnttioD  of 
property,  aa  fixed  by  the  Assessor,  without  evidence  authorising  then  to 
do  ao. 

EowEB  OF  B(M  BD  TO  iiAKB  A  Niw  ABsnaaKBifT.— If  tlis  Assesssr  fixes  the 
assessed  value  of  the  property  of  a  person  or  firm,  and  tba  Board  of  Equll- 
aatlon  afterwards,  instead  of  adding  to  the  valuation  of  the  propertj  lo 
assessed,  makes  m  nsw  assessment,  this  new  assessment  Is  Toid,  efea  If  the 
party  interested  receives  notice  and  appeaxa  and  tvldencs  Is  taken. 

OB>nn  OF  BoABD  iNCxsAaiNO  AaaaasiD  VALon  of  Pnopurrr. —  An  order  of 
the  Board  of  Equalisation  adding  to  the  asaessed  valuation  of  a  penoD'i 
property,  sboold  show  upon  Its  face  tiiat  it  Is  merely  increasing  the  valutlos 
of  the  parUcular  property  placed  on  the  assessment  loU  ^  the  AsMmor 

Appeal  from  the  District  Court,  Tenth  Judicial  Distriet, 
Yuba  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

W.  C.  Belcher,  for  Appellant 

Under  the  revenue  laws  in  force  in  1861  the  Board  of 
Equalization  oould  not  make  an  assessment^  and  could  not 
even  fix  a  value  upon  any  specific  item  of  property  which  had 
been  listed  and  entered  upon  the  assessment  roU,  but  had  not 
been  assessed  or  valued  by  the  Assessor.  (Statutes  of  1861, 
p.  427,  Sec  23;  Ferris  v.  Coover,  10  Cal.  683;  Adom  v. 
Justices,  21  Geo.  206 ;  Hamilton  v.  The  State,  3  Indiana,  46S; 
Hays  V.  P.  M.  8.  8.  Co.,  17  Howard,  V.  S.,  696;  People  ?. 
Pico,  20  Cal.  595.  The  powers  of  Boards  of  Equalization 
were  at  that  time  and  are  now  limited  to  equalizing  assess- 
ments already  made  by  the  Assessor;  that  is  to  say,  adding  to 
or  deducting  from  the  assessed  valuation  of  specific  property^ 
and  tx>  requiring  the  Assessor  to  list  and  assess  any  propertj 
which  had  been  omitted  from  the  assessment  rolL  (See  sec- 
tion (»f  statute  above  cited.) 

Before  the  Board  of  Equalization  could  take  any  aoti<m  in 
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regard  to  the  valuation  of  property,  it  must  bare  been  listed 
and  assessed  by  the  Assessor;  and  a  lumping  assessment, 
under  the  head  of  "  personal  property,"  made  by  him,  was  not 
sufficient.  {Faulkfier  v.  Hunt,  16  Cal.  172.)  All  action  of 
such  a  Board,  outside  of  the  authority  conferred  upon  it  by 
statute;  ia  altogether  Toid. 

The  action  of  the  Board  of  Equalisation  of  Yuba  County^ 
in  changing  the  assessed  value  of  the  property  of  Reynolds 
Brothers,  as  shown  by  the  records  in  this  case,  was  making 
and  not  equalizing  an  asBeaament,  and  was  withoiA  authority 
of  law,  and  void. 

George  Bowe,  for  Respondent. 

"  The  Board  of  Supervisorp  is  a  special  tribunal,  with  mixed 
powers,  administrative,  legislative,  and  judicial.  Its  judg- 
ments or  orders  cannot  be  attacked  in  a  collateral  way  any 
more  than  the  judgments  of  Oourts  of  record.*'  (Waugh  y. 
Shauncy,  13  CaL  11,  12.) 

The  defendant  had  his  day  in  Court  before  the  Supervisors, 
after  due  notice.  One  of  the  firm  was  there  as  a  witness. 
There  is  no  evidence  of  unfairness.  Their  order  or  judgment 
still  stands,  and  while  it  stands  it  is  conclusive  on  the  defend- 
ant as  to  the  amount  of  tax  which  he  should  pay  —  nominally 
one  thousand  two  hundred  dollars.  The  delinquent  list  and 
the  record  of  the  Board  of  Equalization  established  the  exist- 
ence of  all  the  facte  found  by  the  Oonrt,  and  consequently  the 
validity  of  the  judgment 

It  ia  the  duty  of  the  Board  of  Equalization  to  equalize  the 
assessment  of  all  the  personal  property  in  the  county;  and 
they  bad  a  right  to  add  other  property  to  the  assessment  list, 
as  well  as  to  increase  or  decrease  the  assessment  on  the  pro]p- 
erty  given  in  by  the  party  or  returned  by  the  Assessor.  And  if  a 
Board  of ;  Equalization  add  to  the  valuation  returned  by  the 
Assessor,  the  law  will  presume  it  to  be  done  upon  sufficient  evi- 
dence, unless  the  contrary  appear.  {Hdmbletan  v.'  Dempsey  & 
U.,  20  Ohio,  168.) 
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;    By  the  Court,  Cubbey,  J. 

This  action  was  brought  to  recover  one  thousand  two  hun- 
dred dollars,  alleged  to  be  due  from  the  defendant,  as  the  stu^ 
vivor  of  the  firm  of  Reynolds  Brothers,  for  State  and  county 
taxes  for  the  year  1861.     Prom  the  case  it  appears  that  the 
Assessor    of  Yuba  County  assessed  and  set  down  upon   the 
assessment  roll  as  subject  to  taxation  for  said  year,  five  hun- 
dred dollars,  as  the  value  of  certain  personal  property  of  the 
firm  of  Reynolds  Brotjiers,.  whidi  list  was  furnished  to  the 
Assessor  by  one  of  the  firm  in  a  statement  verified  by  affidavit 
The  property  so  assessed  and  placed  on  the  roll  was  described 
as  household  furniture  in  the  office  of  the  firm.    The  assess- 
ment roll  thus  made  up  was  afterwards  duly  submitted  to  the 
Board  of  Equalization,  whereupon, the  Board,  in  the  presence 
of  a  member  of  the  firm,  made  an  cnrder  assessing  the  property 
of   the  firm,  without  any  specification  of  what  it   consisted, 
and  without  limitation  of  it  to  the  property  already  assessed, 
at  the  value  of  fifty  thousand  dollars.     To  the  action  and 
decision  of  the  Board,  the  firm,  by  the  member  thereof  in 
attendance,  objected.     By  the  answer  of  the  defendant,  it  is 
denied  that  the  firm  of  Reynolds  Brothers  was  worth  or  had, 
in  the  year  1861,  in  their  possession  in  the  County  of  Tuba 
personal  property  of  any  kind  liable  to  taxation  in  said  county 
|f or  State  or  county  purposes  of  the  value  of  fifty  thousand 
dollars,  or  of  any  greater  value  than  five  hundred  dollars.    It 
,is    then  stated  that  the  personal  property  of  the  firm  was 
assessed  in  said  year  at  the  value  of  five  hundred  dollars,  but 
it  is  denied  that  the  Board  of  Equalization  made  or  ordered 
.any  changes  or  corrections  except  as  shown  in  the  records  of 
the  proceedings  of  the  Board,   which  are  set  forth  in  the 
answer.      The  defendant  then  averred  a  tender  to  the  Ta.x 
Collector  of  the  taxes  upon  the  value  of  the  property  as 
.originally  assessed,  and  tiiat  he  had  always  been  ready  and 
willing  to  pay  the  same;  and  with  his  answer  he  brought  the 
.nioney  tendered  into  Court  to  be  paid  to  the  plaintiff.    The 
plaintiifs  attorney  admitted  the  truth  of  this  averment  on  the 
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trial,  and  agi^eed  with  the  defendant  that  sach  tender  had  been 
kept  good,  and  ahould  be  ref;arded  as  a  sufficient  tender,  pro* 
vide<{  the  plaintiff  wsb  not  entitled  to  r^^over  beyond  the 
amount  of  tax  on  the  property  at  the  yalnation  of  five  hundred 
dollars. 

The  Court  before  whom  the  action  was  tried  without  a  jury, 
rendered  a  jildgment  against  the  defendant  for  the  amoimt 
claimed,  together  with  the  fees  of  the  District  Attorney  and 
the  costs  of  the  action.  A  motion  for  a  new  trial  was  made 
by  the  defendant  and  denied  by  the  Court,  and  this  appeal 
brings  the  whole  case  before  us  for  review. 

The  twenty-third  section  of  the  Revenue  Act  (Laws  1861, 
p.  427)  confers  on  the  Board  of  Equalization  the  power  to 
determine  all  complaints  made  in  regard  to  the  alleged  value 
of  any  property;  and  the  power  to  change  and  correct  any 
valuation  either  by  adding  thereto  or  deducting  therefrom,  if 
they  deem  the  sum  fixed  in  the  aseessment  roll  too  small  or 
too  great.  It  also  provides  that  if  the  Board  find  it  necessary 
to  add  to  t-he  assessed  valuation  of  ai^  property  on  the  assese* 
ment  roll,  then  they  shall  cause  a  proper  and  reasonable  notice 
to  be  given  to  the  person  interested,  of  the  day  when  they 
will  act  in  the  case.  This  statute  does  not  authorize  the  Boanl 
to  add  other  property  to  that  contained  in  the  assessment  roll, 
though  they  may  require  the  Assessor  to  enter  there<m  any 
mortgage,  lien  or  other  property  which  has  not  been  assessed; 
and  when  entered  on  the  roll  it  is  the  office  of  the  Assessor  to 
fix  upon  it  a  proper  valuation. 

In  matters  relating  to  the  assessment  of  property  the  Board 
of  Equalization  may  hear  and  determine  complaints  respecting 
the  same,  and  may  correct  errors  in  the  assessment  roll  sub- 
mitted to  them,  by  diminishing  or  increasing  the  valuation 
fixed  by  the  Assessor  upon  the  property  therein  described;  but 
they  cannot  increase  the  assessed  value  without  complaint, 
nor  then  until  the  party  interested  has  had  reasonable  notice 
,of  the  day  when  they  will  act  in  the  case.  When  the  party 
mterested  appears  in  a.n8wer  to  the  notice  or  summons  he  is 
entitled  to  be  informed  of   the   matters    which   he   may   be 
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required  to  meet;  and  until  a  case  be  estaUished  authorizing 
an  addition  to  be  made  to  the  aBfiessed  valuation  of  the  prop- 
erty,  he  will  have  nothing  to  rebut,  but  may  rest  securely 
upon  the  assessed  valuation.  The  Board  hav6  no  more  right 
to  adu  to  the  assessed  valuation  of  property  without  evidence 
authoinzing  them  to  do  eo,  than  a  Court  or  jury  have  to  find 
facts  and  determine  the  rights  of  litigants  without  evidence. 
If  Boards  of  Equalization  may  arbitrarily,  and  of  their  own 
mere  caprice,  increase  the  assessed  valuation  of  property,  then 
they  possess  a  power  without  prescribed  limits^  which  may 
be  used  for  the  purposes  of  the  grossest  oppression  and 
injustice. 

It  is  claimed,  on  tihe  part  of  the  plaintiff,  that  the  Board  of 
Equalisation  had  the  right  to  add  other  property  to  the  assess- 
ment list,  as  well  as  to  increase  or  diminish  the  assessed  valua- 
tion fixed  upon  the  property  by  the  Assessor  in  the  original 
assessment  roll.  A  sufficient  answer  to  this  is,  that  the  statute 
does  not  warrant  any  such  conclusion;  and  no  intendment 
is  to  be  made  in  support  of  the  acts  of  officers  of  inferior  or 
limited  jurisdictions,  where  it  appears  that  such  acts  were 
not  authorized.  Such  acts  are,  in  the  nature  of  things,  coram 
non  fudice  and  void;  and  the  party  who  is  sought  to  be 
affected  by  them,  to  his  injury,  is  at  liberty  to  resist  their 
execution,  when  attempted  to  be  enforced,  in  an  action  at  law, 
or  otherwise.     (Ferris  v.  C cover,  10  CaL  688.) 

The  plaintiffs  to  make  oiit  their  case  produced  in  evidenoe 
the  delinquent  tax  list  of  the  County  of  Yuba  for  the  year 
1861,  and  read  therefrom  the  following  entry:  "Reynolds 
Brothers,  hankers -rvalue  of  personal  property,  $50,000;  total 
value,  $60,000 ;  total  taK,  $1,200.*'  They  also  read  in  eridence 
entries  made  in  the  i*eQord  of  the  Board  of  Equalization  for 
the  same  year,  from'  which  it  appeared  that  on  the  16th  of 
August,  1861,  in  the  matter  of  the  appUcation  of  the  Conntj 
Aisciessbr  for  an  ioerease  of  the  assessed  value  of  the  propertf 
of  Reynolds  Brothers,  R  J»  Beynolds,  one  of  the  firm,  wbo 
had  beea  flununonedj  and  thiol  Assessor,  eame  before  the  Board, 
and  that  K.  J.  Beynoldi^  aifid  one  Man^tad  worb  swom  and 
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examined  as  witnessee^  and  tUen  the  further  hearing  of  the 
application  was  passed.  On  the  next  day  the  Board  met 
again,  and  the  entry  6f  that  day's  prooeedings,  as  produced  in 
evldehce»  was  in  the  following  words :  ^^  In  the  matter  of  the 
citation  of  B.  J.  Reynolds. — The  Board  having  duly  considered 
the  matter  herein,  doth  order,  after  the  testimony  of  B.  J. 
Eeynolds  having  been  heard  and  considered^  that  the  said 
Reynolds  Brothers  be  and  the  total  assessed  value  of  their 
property  is  set  at  $50,000." 

The  forty-third  section  of  the  Act  declares  that  the  delin- 
quent list,  or  a  copy  thereof  duly  certified,  showing  unpaid 
taxes  against  any  person  or  property,  shall  be  prima  facie  evi- 
dence in  any  Court  to  prove  the  assessment,  the  property 
assessed,  the  delinquency,  the  amount  of  taxes  due  and  un- 
paid, and  that  all  the  forms  of  law  in  relation  to  the  assess- 
ment and  levy  of  such  taxes  have  been  complied  with.  The 
delinquent  list,  it  will  be  observed,  must  show  upon  its  face 
certain  things,  and  these  things  are  specified  in  the  twentieth 
section  of  the  Act  This  twentieth  section  of  the  Act  makes 
it  the  duty  of  the  Assessor  to  prepare  a  tax  list  or  assessment 
roll,  in  which  shall  be  listed  or  assessed  all  the  real  estate^ 
improvements  on  real  estate,  improvements  on  public  lands, 
and  other  personal  properly  within  the  limits  of  the  county. 
Wbcaa  the  owner  of  the  property  so  listed  and  assessed  is 
known,  his  name  is  to  be  set  down  in  connection  with  it  as 
the  owner,  and  the  cash  value  of  the  property,  if  it  be  per- 
sonal property  other  than  improvements  on  real  estate  or 
public  lands,  is  also  to  be  stated  as  the  assessed  value  of  the 
same.  After  the  assessment  roll  shall  have  been  submitted  to 
the  Board  of  Equalization  and  passed  from  them  to  the  County 
Auditor,  this  officer  is  required  to  perform  such  things  as  are 
prescribed,  in  the  correction  and  completion  of  the  assessment 
roll,  and  then  deliver  a  true  copy  of  it,  as  corrected,  to  the 
Tax  Colleetor.  This  corrected  copy  is  styled  in  the  statute, 
"  Duplicate  Assessment  BolL"  (Laws  1861,  pp.  425,  428,  Seo- 
ti(ms  20,  23,  24.)  Having  received  the  duplicate  assessment 
roll,  it  :isi  rciade  the  doty  of  the  Tax.  Collector  to  proceed  i» 
vou  xxviiL— a 
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collect  tbe  taxes ;  and  at  the  dose  of  his  official  business  for 
the  day,  on  the  third  Monday  of  November,  he  is  required  to 
enter  upon  the  duplicate  assessment  roll  a  statement  that  he 
has  made  a  levy  upon  all  the  property  therein  assessed,  the 
taxes  of  which  have  not  beeil  paid;  and  immediately  there- 
after, to  ascertain  the  amount  of  taxes  then  delinquent,  and 
to  file  a  verified  statement  thereof  in  the  office  of  the  Auditor; 
and  within  a  prescribed  period  to  make  out  and  file  in  the 
Auditor's  office  a  verified  list  of  all  persons  and  prc^rly  then 
owing  any  taxes;  which  list  it  is  declared  shall  be  known  as 
the  "  Delinquent  List/'  (Same  Act,  Sections  32,  34.)  Thus 
it  is  seen  what  must  be  the  character  of  the  delinquent  list  in 
order  to  constitute  it  prima  facie  evidence  of  the  matters  speci- 
fied in  the  forty-third  section  of  the  Act 

As  appears,  the  plaintiff  produced  in  evidence  the  delin- 
quent list  in  the  form  already  set  forth,  lowing  that  the  per- 
sonal property  of  Reynolds  Brothers,  in  tie  County  of  Yuba, 
was  assessed  for  the  year  1861  at  fifty  thousand  dollars,  and 
that  the  amount  of  the  taxes  was  twelve  hundred  dollars. 
Biut  it  also  appears  from  the  pleadings  and  evidence  that  the 
property  of  the  firm  was  assessed  in  the  first  place  by  the 
Assessor  at  the  value  of  five  hundred  dollars,  and  that  the 
Board  of  Equalization  changed  the  assessment,  not  by  adding 
to  the  valuation  of  the  property  so  assessed,  but  by  making  a 
new  assessment  The  order  was,  '^that  the  said  Reynolds 
Brothers  be  and  the  total  assessed  value  of  their  property  is 
iset  at  fifty  thousand  dollars."  The  property  thus  valued  at 
-fifty  thousand  dollars,  by  the  naturid  import  of  the  words, 
comprehends  all  the  property  of  the  fimu  If  the  Board 
intended  to  limit  their  action  to  increasing  the  valuaticm  of 
the  particular  property  placed  on  the  assessment  roll  by  the 
Assessor,  it  should  have  been  made  so  to  appear.  But  it  is 
-not  pretended  on  the  part  of  the  respondent  that  such  was  the 
intention  of  the  Board,  and  it  cannot  be  presumed  that  such 
was  the  effect  of  the  order  in  ike  entire  abiBenoe  of  evidence 
thereof.  As  we  have  already  observed,  the  statute  does  not 
authorize  the  Board  to  add  other  property  to  the  list  made  b; 
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the  Assessor.  They  may  require  the  Assessor  to  enter  on  the 
assessment  roll  property  which  has  not  been  assessed;  and 
when  entered  on  the  roll  the  Assessor  is  to  estimate  and  fix 
upon  it  a  proper  valuation.  The  action  of  the  Board,  as 
manifested  by  the  record  of  its  proceedings,  wac  unauthor- 
ized, and  therefore  void. 

llie  judgment  is  reversed  and  the  cause  rempjided  to  the 
Court  below  with  directions  to  enter  judgment  in  favor  of  the 
plaintiff  against  the  defendant  for  twelve  dollars^  the  sum  ten- 
dered, but  without  costs. 

Neither  Mr.  Chief  Justice  Sakdebson  nor  Mr.  Justice  Saw- 
TSB  expressed  any  opinion. 


THE  PEOPLE  ex  rel.  JOHN  STTIRGIS  v.  MARK  SHEP- 
ARD,  Judge  of  the  County  Coubt  of  Contea  Costa 

CotlNTY. 

Want  of  Jcbxsdiction  Bbmdsbs  a  JuDOMBifT  Void.— A  Judgment  of  a 
County  Court  dlschargltig  an  tniolvent  from  his  debts,  when  the  Coart  has 
no  Jurisdiction,  li  rold  in  the  extreme  sense,  and  leaves  tha  creditors  at 
llbertj  to  enforce  tha  coUactloii  of  their  debts  at  dlscretloii. 

JUBisDiCTioir  ov  SupBaxa  Coubt  m  iNSOLTSifT  Casks. —  The  constltutlona] 
amendments  have  not  withdrawn  from  the  Supreme  Court  the  Jurisdiction 
to  review  on  appeal  Judgments  in  insolvent  proceedings. 

RcviBw  oar  JinxiMBNTa  in  Insolvbnt  Ca8B«.— Proceedings  In  insolvent  caiMs 
must  be  brought  before  the  Supreme  Court  by  appeal  and  not  by  eerUorari. 

Whbn  CnBTioBABi  WILL  LIB. —  OertUtrari  does  not  He  where  there  Is  an  appeal. 

This  was  an  original  proceeding  commenced  in  the  Supreme 
Court  On  the  7th  day  of  Julj,  1856,  relator  recovered  a 
judgment  in  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, Contra  Costa  County,  against  George  F.  Worth. 

On  the  2l8t  day  of  January,  1858,  the  insolvent  (Worth) 
filed  his  petition  in  the  District  Court  of  the  Seventh  District, 
in  Contra  Costa  County,  praying  to  be  discharged  from  his 
debts,  under  the  Insolvent  Act  of  1852.  After  publication  of 
notice  to  creditor?,  and  on  the  2d  day  of  March,  1858,  (the 
day  appointed  in  said  order  for  the  meeting  of  <ffeditors,)  no 
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creditor  having  appeared,  the  Court  made  and  signed  a  formal 
order  by  which  the  Sheriff  was  authorized  to  act  as  assignee, 
and  by  which,  also,  the  assets,  both  real  and  personal,  of  the 
insolvent,  appearing  to  be  exempt  by  law  from  process,  were 
set  apart  for  his  and  his  family's  use.  On  the  same  day  an 
entry  was  made  by  the  Clerk  upon  the  '*  minutes  "  of  the  Court 
to  the  effect  that  the  insolvent  was  ordered  to  be  discharged  from 
his  debts* 

In  January,  1863,  relator,  a  judgment  creditor  described  in 
insolvent's  schedule,  applied  to  the  Court  to  dismiss  the  pro- 
ceedings upon  the  alleged  ground  of  want  of  diligence  in  pros- 
ecuting the  same  to  final  judgment.  This  was  refused.  In 
February,  1863,  relator  applied  to  the  Court  to  have  execution 
issued  on  his  judgment  described  in  insolvent's  schedule,  as 
one  of  the  debts  from  which  he  sought  discharge.  This  also 
was  refused.  On  February  23d,  1863,  relator's  application 
for  leave  to  bring  action  to  revive  his  judgment  was  granted. 
Such  action  was  brought,  and  in  defense,  and  as  a  bar  thereto, 
insolvent  pleaded  and  on  trial  introduced  the  entire  record  of 
his  insolvency  proceedings  as  constituting  and  presenting  a 
judgment  of  discharge  from  the  debt  sued  on.  The  Court  held 
the  record  to  constitute  no  defense,  that  the  order  or  decree  of 
discharge  was  ^^  void,"  in  being  made  ten  days  prior  to  the  time 
prescribed  by  the  twentieth  section  of  the  Insolvent  Act  for  op- 
position by  creditors ;  and  upon  this  ground  rendered  judgment, 
in  January,  1864,  for  the  plaintiff. 

In  July,  1864,  under  the  amended  Constitution,  and  by  rir- 
tue  of  the  Act  for  the  "  Transfer  of  Civil  Cases,"  (See  Laws 
1863-4,  p.  3,  Sec.  3,)  these  proceedings  in  insolvency,  as  atill 
**  pending  and  undetermined,"  were  transferred  to  the  proper 
County  Court,  which  thereupon  taking  jurisdiction  as  pio- 
vided  in  such  cases,  at  its  next  regular  term  in  Septen^ber, 
1864,  after  appearance  and  oppositidn*  thereto  made  by  relator, 
rendered  in  behalf  of  insolvent  a  full,  formal,  and  final  jodg* 
ment  €fr  decree  of  discharge  from  (as  by  its  terms  expressed) 
all  his  debts  contracted  after  the  passage  of  the  Act  of  lS52f 
and  duly  set  forth  and  naiiaed  in  his  schedules  filed  in  1858. 
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H.  Allen,  for  Belator. 

M.  8.  Chase,  for  Respondent. 

By  tiie  Court,  Skabtbb,  J* 

Certiorari,  to  review  thfir  prooeeditiga  of  tho  Qmnty  Court 
of  Contra  Costa  County,  in  Worth  v.  Hie  Creditore. 

It  appears  that  an  order  wbs  made  in  the  said  proceeding, 
on  the  23d  day  of  July,  1864,  restraining  the  relator  froml 
enforcing  the  collection  of  a  judgment  for  sax  thousand  nine 
hundred  and  thirty  dollars,  recovered  by  him  against  Worth 
in  the  District  Court  of  the  Fourth  Judicial  District,  January 
6th,  1864;  and  that  a  judgment  was  entered  on  ihe  7th  of 
September,  1864,  discharging  Worth  from  his  debts.  The 
point  is  made  that  it  is  apparent  on  'Qie  face  of  the  record  that 
the  County  Court  had  no  jurisdiction  to  make  the  order  or  to 
render  the  judgment  of  discharge;  and  for  the  alleged  reason 
that  the  insolvency  proceedings  had,  anterior  to  both  the  order 
and  judgment,  been  ended  by  a  final  judgment  in  the  District 
Court  wherein  it  was  originally  instituted*  Should  this  be 
conceded,  it  would  follow  that  the  supplementary  action  of  the 
County  Court  was  void  in  the  extreme  sense;  leaving  the 
plaintiff  at  liberty  to  enforce  the  collection  of  his  judgment 
at  discretion.  But  assuming  that  the  petitioner  as  one  of  the 
creditors  of  Worth,  has  the  right  to  call  upon  this  Court  to 
review  the  proceedings  of  the  County  Court  and  that  our 
interposition  is  essential  to  his  just  relief,  then  the  rejnedy  of 
the  defendant  is  by  appeal  and  not  by  writ  of  review.  The 
latter  lies  only  when  the  former  does  not.  It  was  decided  in 
Kohlman  v.  Wright,  6  Cal.  281,  and  in  Fish  v.  His  Creditors, 
12  Cal.  281,  not  only  that  the  Supreme  Court  had  jurisdiction 
in  error  in  insolvency  cases,  but  that  such  cases  might  be 
brought  up  by  appeal.  The  jurisdiction  in  error  has  not  been 
withdrawn  by  the  constitutional  amendments;  nor  has  the 
three  hundred  and  thirty-siztli  section  of  the  Practice  Act, 
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giving  an  appeal  from  final  jndgmentB  in  special  proceedings, 
been  repealed. 

Petition  dismissed. 

Mr.  Justice  Cusebt  expressed  no  opinion. 


HE]!?RY  A.  OAULFIELD  v.  SYLVESTER  STEVENS. 

Jurisdiction   of  Josticbs  ov  tbb  Psacb.— Justieoi  oC   the   Peace  htn  b» 

Jurisdictloii  of  actlona  to  recoTer  posieesioii  of  lands  and  tenements  fms 

those  who  detain  the  same  after  the  termination  of  or  eontrarj  to  the  tecmi 

of  the  lease  onder  which  they  entered  into  possession. 
JuKisDicTiON  or  CouNTT  CoDBTfl. —  CooBtj  CooTts  sxe  Tssted,  hj  the  tamd- 

ments  to  the  Constittttlon,  with  ezclnsire  Jartsdletlon  of  actions  of  snlswfol 

detainer,  as  well  as  for  forcible  entry  and  detainer. 
Act  of  Apbil  27th,  1868.— The  Act  of  April  27th,  18<I8,  entitled.  ''As  Act 

concerning  unlawfnl  holdins  over  of  lands,  tenements,  and  otbtr  pessorniflnt," 

is  nnconstltntlonal  and  rold. 

Appeax  from  the  County  Courts  Sacramento  Ooonty* 

On  the  15th  day  of  February,  1864,  plaintiff,  aa  landlord, 
commenced  an  action  before  a  Justice  of  the  Peace  against  de- 
fendant, his  tenant,  for  holding  over  contrary  to  the  terms  of 
his  lease. 

The  action  was  commenced  under  the  proviaionfl  of  the  Act 
of  April  27th,  1863,  entitled  "  An  Act  concerning  unlawful 
holding  over  of  lands,  tenements,  and  other  posaesaions."  The 
defendant  objected  to  the  jurisdiction  of  the  Court  The  ob- 
jection was  overruled,  and  a  trial  had  whieh  resulted  in  a  judg- 
ment in  favor  of  plaintiff.  Defendant  appealed  to  the  County 
Court,  where  it  was  held  that  the  Justice's  Court  had  no  juris- 
diction over  the  subject  matter  of  thie  action,  and  acoordinglv 
the  judgment  was  reversed  and  the  case  dismiased.  From  the 
judgment  of  the  County  Court  the  plaintiff  appealed. 

RobeH  Robinson,  and  P.  Dunlap,  for  Appellant. 

TF.  -R.  Cantwell,  and  George  R.  Moore,  for  Bespondent 
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By  the  Court,  Sandebson,  C.  J. 

The  only  question  presented  for  our  consideration  relates  to 
the  constitutionality  of  the  Act  under  which  this  suit  was 
commenced,  it  being  claimed  upon  the  one  hand,  and  denied 
upon  the  other,  that  it  conflicts  with  the  eighth  and  ninth 
sections  of  Article  VI  of  the  Constitution  as  amended  in  1862. 

The  eighth  section  defines  the  jurisdiction  of  the  County 
Courts,  and  among  other  things  declares  that  they  '^  shall  have 
original  jurisdiction  of  actions  of  forcible  entry  and  detainer." 
The  ninth  section  declares  that  "the  Legislature  shall  deter- 
mine the  number  of  Justices  of  the  Peace  to  be  elected  in 
each  city  and  township  of  t^e  State,  and  fix  by  law  their 
powers,  duties  and  responsibilities;  provided  such  powers  shall 
not  in  any  case  trench  upon  the  jurisdiction  of  the  several  Courts 
of  record.  The  Supreme  Court,  the  District  Courts,  County 
Courts,  the  Probate  Courts,  and  such  other  Courts  as  the  Leg- 
islature shall  prescribe,  shall  be  Courts  of  record." 

It  is  insisted  on  the  part  of  the  appiellant  that  the  words 
"forcible  entry  and  detainer"  contained  in  the  eighth  section 
embrace  only  cases  of  forcible  entry  into  lands  and  tenements, 
and  a  forcible  detainer  after  peaceable  entry,  and  do  not  include 
eases  like  the  present  of  imlawful  holding  over  of  lands,  tene- 
ments,  and  other  possessions  after  the  termination  of  the 
demise  or  after  a  failure  to  pay  rent  according  to  the  terms 
of  the  lease.  This  would  doubtless  be  so  if  the  reading  of 
those  words  is  to  be  confined  to  the  language  of  strict  defini- 
tion; but  we  think  the  reading  should  give  as  broad  a  signifi- 
cation to  the  words  in  question  as  they  have  received  in  the 
nomenclature  of  modem  legislation  and  in  common  profes- 
sional parlance.  Under  the  general  head  of  "  forcible  entry  and 
detainer,"  nearly  every  one  if  not  all  the  States  of  the  Ameri- 
can Union  have  l^slated,  in  the  same  Act,  not  only  upon 
the  subject  of  forcible  entry  and  forcible  detainer,  but  also 
upon  the  subject  of  unlawful  detainer,  thus  treating  all  three 
as  one  general  subject,  sufficiently  described  by  the  words  in 
question.     If  tecthnical  exactness  is  to  be  observed,  a  more 
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full  and  complete  statemeat*  of  the  subject  of  sucli  legislation 
would  find  expression  in  the  words  "  forcible  entry  and  forcible 
and  unlawful  detainer/'  Yet  this  exactness  of  designation 
has  not  been  observed  in  the  legislation  of  the  country  nor  in 
its  legal  parlance.  We  speak  of  such  legislation  as  the  Forci- 
ble Entry  and  Detainer  Acts.  We  speak  in  general  terms  of 
this  or  that  action  as  being  brought  under  the  Forcible  Entry 
and  Detainer  Act, -regardless  of  the  minor  fact  whether  it  be 
for  a  forcible  entry  or  a  forcible  detainer,  or  an  imlawful 
detainer,  thus  using  the  words  in  a  generic  sense  and  as  com- 
prehending all  three. 

The  Act  in  our  own  State  upon  this  subject  prior  to  the 
constitutional  amendments  of  1862  is  entitled  "An  Act  con- 
cerning forcible  entries  and  unlawful  detainers."  This  title  is 
quite  as  inexact  as  the  one  which  we  have  been  considering. 
Yet  under  it  the  Legislature  proceeded  to  provide  for  a  forci- 
ble detainer  as  well  as  a  forcible  entry  and  unlawful  detainer. 
The  title  used  in  most  of  the  other  States  is  the  same  as  that 
adopted  ill  the  amended  Constitution,  yet  they  proceed  under 
that  general  head  to  provide  for  unlawful  detainers. 

Our  construction  is  also  sustained  by  the  terms  of  the  Jndi- 
ciary  Act  organizing  the  Courts  under  the  amended  Constitn- 
tion.  (Statutes  1863,  p.  836.)  Unlawful  detainer  as  a  subject 
distinct  from  forcible  entry  and  detainer  is  not  mentioned  in 
that  Act.  Jurisdiction  of  actions  of  forcible  entry  and  de- 
tainer is  given  to  County  Courts  in  accordance  with  the  Con- 
stitution. No  jurisdiction  in  cases  of  unlawful  detainer  is 
given  to  Justices'  Courts.  Hence,  so  far  as  that  Ad  is  con- 
cerned, no  provision  is  made  for  the  latter  eases  unless  they 
are  included  in  the  former.  Yet  it  is  generally  understood 
that  the  principal  author' of  the  constitutional  amendments^ 
and  of  the  Judiciary  Act  of  1863j  was  the  same  person.  Had 
he  intended  to  Separate  unlawful  from  forcible  detainers  by 
his  constitutional  amendments,  'i^iving  jurisdiction  over  th« 
latter  to  the  Cotinty  Courts,  ahd' leaving  jurisdiction  over  the 
former  to  be  conferred  by  the  li^ifSature  tipon  Justices' 
Courts,  or  sudi  other  inferior  Co»ts  ^  as  lihey  mi^t  create, 
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that  intention  -would  have  doubtless  been  carried  ont  in  the 
Judiciary  Act;  but  sucb  is  not  the  case,  and  the  ^hole  sub- 
ject of  forcible  entries  and  forcible  and  unlawful  detainers 
seems  to  have  been  considered  as  provided  for  under  the  gen- 
eral head  of  forcible  entries  and  detainers,  and  jurisdiction  over 
the  same  given  to  the  County  Courts, 

Another  view  may  be  taken  of  this  question,  which  is  per- 
haps more  conclusive  than  the  one  already  considered. 

It  cannot  be  denied  but  that  actions,  either  for  a  forcible 
entry  or  a  forcible  or  unlawful  detainer,  involve  the  possession 
of  real  property.  Their  primary  object  is  to  obtain  that  pos- 
session of  lands  and  tenements  whidi  has  been  forcibly  taken 
or  is  forcibly  or  unlawfully  detained.  The  recovery  of  rents 
and  damages  is  incidental  to  the  recovery  of  possession,  and 
the  former  cannot  be  had  without  the  latter.  The  possession 
of  real  property  is  therefore  as  much  involved  in  these  actions 
a3  in  an  action  of  ejectment  Such  being  the  case,  it  follows 
that  if  the  jurisdiction  of  the  County  Courts,  as  defined  in 
the  Constitution,  in  these  cases  is  confined  to  forcible  entries 
and  forcible  detainers,  the  jurisdiction  of  actions  for  unlawful 
detainers  is  vested  by  the  Constitution  in  the  District  Courts. 
For  the  sixth  section  of  Article  VI  provides,  among  other  things, 
that  the  District  Courts  '^  shall  have  original  jurisdiction  in  all 
cases  at  law  which  involve  the  title  or  possessi^m  of  real  prop- 
erty." The  only  exception  to  this  role  is  found  in  the  eighth 
section,  which  confers  upon  the  County  Courts  jurisdiction 
in  cases  of  ^^ forcible  entry  and  detainer."  Bead  the  two, 
together,  and  the  Constitution  imperatively  declares  that  the 
"District  Courts  shaU  have  ori^nal  jurisdiction  in  all  actions 
at  law  which  involve  the  title  or  possession  of  real  property, 
except  actions  of  forcible  entry  and  detainer,  of  which  the 
County  Courts  shall  have  jurisdiction."  That  it  was  one  pur- 
pose of  the  constitutional  amendments  to  transfer  the  juris 
diction  over  cases  of  unlawful  detainer  from  Justices'  Clourts 
to  the  District  Courts,  it  is  presumed  no  one  will  affirm. 

In  conclusion,   we  may  add  that  the  Legislature  seem  to 
hare  doubted  the  constitutionality  of  the  Act  under  considera- 
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tion  at  the  time  of  its  passage;  for  on  tlie  same  day  they 
passed  '^An  Act  conoerning  forcible  entries  and  unlawful 
detainers/'  in  which  they  provide  for  the  latter,  and  expressly 
declare  that  all  actions  for  the  recovery  of  the  possessioii  of 
lands  or  tenements,  as  specified  in  that  Act,  shall  be  proaecuted 
in  the  Oounty  CSourts. 

Our  conclusion  is  that  the  Act  in  question  is  in  conflict  with 
the  Constitution,  and  therefore  null  and  void* 

Judgment  affirmed. 

Mr.  Justice  Sawy£b  expressed  no  opinion. 


J.  S.  SHELDON   AjH)  EMILY  0.  SHELDON  v.  C.  S 

LOOMIS. 

Vkbpict  of  Sheriff's  Joby  ow  Claim  of  PBOPBtrr. —  Where  property  ii 
levied  on  by  a  Constable  or  Sberllf,  by  virtue  of  an  attaebment  or  execntloa. 
as  tbe  property  of  tbe  defendant  In  tfie  anlt,  and  la  elalmed  by  a  third  party, 
and  a  jury  to  called  to  try  the  right  of  property  onder  the  claim,  and  tbe 
▼erdlct  of  the  jnry  Is  against  tbe  claimant  thla  rerdlct  la  no  protection  to 
tbe  officer  In  a  suit  brought  against  him  by  the  claimant,  nor  to  It  adDi<- 
alble  in  erldence  aa  a  defense. 

Appsai.  from  the  District  Court,  Seventh  Judicial  District^ 
Solano  County. 

The  defendant  was  a  constable  in  Solano  Countj,  and  ai 
attachment  and  execution  were  placed  in  his  hands,  issued  in 
the  suit  of  F.  &  M.  Dinkenspiel  v.  /.  D,  Perkins.  By  virtue 
of  the  writs  defendant  levied  on  a  quantity  of  personal  prop- 
erty as  the  property  of  Perkins.  PlaintifFs  laid  claim  to  the 
property.  This  suit  was  brought  to  recover  possession  of  the 
same.  Plaintiffs  recovered  judgment,  and  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Af .  A.  Wheaion,  for  Appellant. 

Swan  <t  Hays,  for  Respondent 
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By  the  Court,  Sawyeb,  J. 

This  is  an  action  to  recover  a  quantity  of  lumber.  Defend- 
ant justifies  the  taking  and  detention  under  an  attachment  and 
execution  issued  in  the  suit  of  Frank  et  al.  v.  Perkins.  De- 
fendant offered  in  evidence  the  proceedings  before  a, consta- 
ble's jury  to  try  the  right  of  property  on  a  claim  made  by 
plaintiffs  in  pursuance  of  sections  two  hundred  and  eighteen 
and  six  himdred  and  two  of  the  Practice  Act,  and  the  verdict 
of  the  constable's  jury  against  the  plaintiffs  in  that  proceeding. .. 
The  evidence  was  excluded  on  objection  by  plaintiffs,  and 
defendant  excepted.  This  verdict  did  not  protect  the  con- 
stable, and  was  properly  excluded,  (^Perking  v.  Thornburgh, 
10  Cal.  191.) 

We  see  no  error  of  law,  and  cannot  say  that  the  verdict  is 
not  supported  by  the  evidence. 

Judgment  affirmed. 


THE  PEOPLE  ex  rel  E.  R  BUDD  v.  WILLIAM  HOL- 

DEN. 

▲cr  FO*  coNTBsnifO  BLTCTiOif 8.-~  Tb€  Aet  conferring  upon  any  elector  the 
riglit  to  contest  tHo  election  of  any  person  who  has  been  declared  duly 
elected  to  a  public  office,  does  not  deprive  the  people  In  tbelr  soyerelgn 
capacity,  on  complaint  made,  to  Inquire  Into  the  authority  by  which  any 
person  assumes  to  exercise  the  functions  of  a  public  office  or  franchise. 

JmnsDicnoir  car  Distiuct  Couvr  in  Bligtion  Cabbs. —  The  District  Court 
has  Jurisdiction  In  an  action  brought  by  the  Attorney-General,  either  upon 
his  own  suggestion  or  upon  the  complaint  of  a  prlyate  party,  to  Inquire  Into 
the  authority  by  which  any  person  assumes  to  exercise  the  functions  of  a 
public  office  or  franchise,  and  to  remore  him  therefrom  If  It  be  made  to 
appear  that  he  Is  a  usurper  having  no  legal  title  thereto. 

RacoBD  IV  Action  fob  Usdbpino  an  OFnci. —  In  an  action  brought  In  the 
District  Court  to  try  the  right  to  an  office,  If  the  record  shows  In  any  man- 
ner that  all  the  election  returns  were  given  in  evidence,  the  Judgment  will 
not  be  reversed  by  the  appellate  Court  even  though  there  Is  no  formal  state- 
ment In  the  record  that  such  returns  were  all  in  evidence. 

Ballots  asTOBNn)  to  County  Cue&k  as  Evidekcb. —  In  an  action  brought 
In  the  District  Court  to  try  the  right  to  an  office,  the  list  of  ballots  cast  In 
any  precinct,  and  returned  with  the  poll  list  and  tally  paper  to  the  County 
Clerk,  is  better  evidence  of  the  number  of  votes  cast  at  the  precinct  and 
for  whom  cast,  than  the  tally  list  made  from  them  by  the  officers  of  the 
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R41IB. —  The  presumption  of  law  It  that  the  balloti  are  all  returned  to  (ht 
Connty  Clerk,  and  that  they  have  not  heen  mutilated,  and  if  such  h  sot 
the  case,  It  should  he  shown  by  OTldence. 

Samb  Pkbson  Votinq  Twicb. —  If  the  same  elector  Totes  twice  at  the  nfli« 
election,  his  second  Tote  should  be  excluded  In  the  count. 

Whbbb  an  Buctob  bhoold  Votb. —  When  an  elector  moyes  his  family  to  a 
county  with  the  intention  of  residing  tliere,  that  Is  the  county  where  In 
should  vote  while  his  family  remains  there,  although  he  passes  his  time  tod 
works  In  an  adjoining  county. 

Thirty  Days  Rbbidbncb  ih  a  County. —  The  thirty  days  residence  In  a  eooot? 
to  entitle  an  elector  to  Tote  must  be  ascertained  by  esciuding  the  day  of  tb* 
election. 

What  constitutes  a  Ballot. — A.  ballot  Is  a  single  piece  of  paper  contain- 
ing the  names  of  the  candidates  and  the  offices  for  which  they  are  designated. 

Ballot  coirTAiNiMa  samb  Namb  two  ob  mobb  timbb. — ^If  a  ballot  eoBtalsi 
the  name  of  a  person  voted  for,  and  the  office  for  which  he  is  designated, 
two  or  more  times.  It  Is  not  for  that  reason  to  be  rejected,  but  should  be 
counted  as  one  vote  for  the  person  named. 

flAiiB. — ^A  ballot  having  written  or  printed  on  it  the  nanse  of  m  person  voted 
for,  and  his  office,  two'or  more  times  does  not  constitute  two  or  more  tlckett 
folded  together. 

Bbsidbncb  whilb  in  thb  Sbbvicb  of  thb  Unitbd  Btatbb. — The  clause  bi 
the  Constitution  of  this  State,  which  declares  that  "no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of  his  presence  or 
absence  while  employed  in  the  service  of  the  United  States,"  does  not  preTent 
a  person  who  removes  to  a  county  while  In  the  service  of  the  United  Ststee. 
from  acqulrlQff  a  residence  in  that  county  while  in  the  said  service^  If  It  to 
his  Intention  m)  to  do. 

Btitulation  in  an  Action. — If  a  stipulation  entered  Into  by  the  respectiTC 
attorneys  in  an  action  in  subsequent  proceedings  vtrtoally  disregarded  tay 
,  both  parties,  the  Court  wiU  nsjt,  after  it  has  bees  thos  disrsgarded.  es- 
force  it. 

fiAMB.~^i(c9ryf  Is  a  stipulation,  made  by  the  relator  or  his  private  attoniey 
with  the  defendant  in  an  action  brought  by  the  Attomey-Oeaeral  Ib  the 
name  of  The  People  against  a  person  for  unlawfully  nanrpfaig  an  oOet  and 
to  remove  him  therefroBk,  binding  upon  the  pec^de? 

Contindancb  on  Obound  of  SDBPBXSBd — ^If  B  party  is  taken  by  surprise  hj 
an  extension  of  time  to  take  testimony  before  a  referee,  and  by  the  testi- 
mony thereby  Introduced,  he  should  apply  for  a  continuance  for  tliat  ressoo 
In  order  to  procure  further  evidence  on  his  side,  or  he  eaanot  have  tbe 
benefit  of  the  point  in  the  appellate  Court. 

Costs  of  Pbintino  Tbanscbift. — ^If  the  printed  transcript  in  the  Supreme 
Court  is  unnecessarily  long,  the  party  responsible  for  this  will  bs  adjudged 
to  pay  the  cost  of  printing  thus  unnecessarily  incurred. 

Appbal  from  the  District  Court,  Seventh  Judicial  District, 
Mendocino  County. 

The  relator  and  defendant  were  both  voted  for  foi^the  offios 
of  County  Judge  of  Mendocino  County,  at  the  judicial  electicm 
held  in  the  fall  of  1863.    The  defendant  was  declared  electa  1 
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by  the  Board  of  Canvassers,  and  was  thereafter  duly  commis- 
sioned by  the  Governor.  After  the  defendant  had  entered 
npon  the  discharge  of  the  duties  of  the  office,  the  Attorney- 
General  brought  an  action  in  the  District  Court,  in  the  name 
of  The  People,  upon  the  information  of  the  relator  against  the 
defendant^  charging  him  with  having  intruded  into,  usurped, 
and  unlawfully  exercised  the  office  of  C^»unty  Judge  of  Men- 
docino County.  The  action  was  brought  under  the  provisions 
of  the  Fifth  Chapter  of  the  Civil  Practice  Act  The  complaint 
alleged  that  the  relator  received  the  largest  number  of  legal 
votes,  and  the  Court  is  asked  to  adjudge  the  defendant  an 
usurper,  and  the  relator  entitled  to  the  office. 

An  order  was  made  by  the  Court  on  the  21st  of  March, 
1864,  by  consent  of  parties,  appointing  James  L.  Broaddus  a 
referee  to  take  and  report  the  evidence.  The  order  further 
provided  that  plaintiff  should  close  his  testimony  in  forty  days, 
and  defendant  should  have  forty  days  thereafter  to  close  his 
testimony,  and  that  each  party  should  have  fifteen  days  there- 
after to  take  rebutting  testimony.  June  13th,  on  application 
of  relator,  another  order  was  made  that  plaintiff  have  five  days 
further  time  after  June  24th,  to  take  testimony. 

June  23d,  the  attorneys  for  relator  and  defendant  stipulated 
that  plaintiff  might  take  the  testimony  of  S.  M.  Smith  at  any 
time  before  the  12th  day  of  July. 

On  the  7th  day  of  July  the  following  stipulation  was  entered 
into: 

William  H.  McGrew,  attorney  for  the  relator  in  the  above 
entitled  cause,  and  Thomas  B.  Bond,  attorney  for  defendant 
therein,  hereby  stipulate  and  agree  that  the  said  cause  may  be 
tried  at  the  next  term  of  the  District  Court  of  Mendocino 
County,  on  the  evidence  already  adduced  before  the  referee, 
James  L.  Broaddus,  subject  to  all  legal  objections,  and  that 
neither  party  will  attempt  to  obtain  or  offer  to  produce  on  the 
trial  any  other  evidence  except  that  which  is  expressly  herein 
stated,  namely :  the  plaintiff  shall  have  the  right  to  take  before 
the  referee  the  deposition  of  Stephen  M.  Smith,  and  the 
defendant  the  right  to  take  rebutting  evidence  of  not  more 
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than  one  witness  to  that  of  said  Stephen  M.  Smith,  and  also 
not  more  than  one  witness  in  rebuttal  to  Charles  Shanbaigen's 
deposition  taken  before  said  referee,  and  also  that  defendant  be 
allowed  to  offer  in  evidence  a  certificate  of  the  Adjutant- 
General,  subject  to  like  objections. 

July  9th,  an  order  was  made,  on  application  of  relator, 
gi-anting  him  five  days  from  July  11th  to  take  Smith's  testi- 
mony. 

July  8th,  defendant's  attorney  served  a  notice  that  on  the 
18th  of  July  he  would  move  the  Court  for  leave  to  file  an 
amended  answer.  On  the  18th  of  July  the  Court  granted 
leave,  and  an  amended  answer  was  filed.  The  Court  then,  on 
application  of  plaintiff,  continued  the  cause  for  the  term,  on 
the  ground  that  plaintiff  was  taken  by  surprise  in  consequence 
of  the  amended  answer. 

The  District  Court  rendered  judgment  excluding  def^dani 
from  the  office  of  County  Judge,  and  awarding  the  same  to 
the  relator.     The  defendant  appealed. 

Bennett,  Cook  &  Clarke,  for  Appellant 

.    It  is  insisted  that  the  course  provided  by  the  election  laws 
for  a  contest  is  merely  cumulative  to  the  rights  to  contest  b; 
information,  in  the  nature  of  a  quo  warra/nio. 
This  we  deny,  for  the  reasons: 

1.  That  both  remedies  are  created  by  statute. 

2.  The  right  to  hold  the  office,  the  manner  in  which  it  can 
be  obtained,  etc.,  is  regulated  wholly  fay  the  statute,  which 
fix^s  and  prescribes  the  mode  of  its  exercise;  which  same 
statute  provides,  in  case  of  contest,  the  mode  and  manner  in 
which  such  contest  shall  be  settled;  consequently,  the  statute 
must  be  followed  both  in  the  election  and  contest. 

3.  Information  in  the  nature  of  a  quo  warranio  was  intended 
to  reach  an  entire  different  class  of  officers,  and  persons;  per- 
sons, for  instance,  appointed  by  the  Gteverqpr,  by  the  Board 
of  Pilot  Commissioners,  or  any  other  appointing  power. 

Stipulations  have  invariably  been  held  binding  by  the  CourU 
of  this  State.     (Kalkman  v.  Baylies,  28  CaL  305;  Doe  on 
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demise  of  WethereU  v.  Bird,  7  Carr.  &  Payne;  32  English 
Common  Law  Eeports,  415,  416;  2  New  Hampshire,  521; 
Elton  V,  Larhin,  5  Carr.  &  Payne ;  24  English  Com.  Law  Rep 
372 ;  Beck  v.  Lamot,  13  Howard  Pr.  Rep.  27 ;  Malm  v.  Rvney, 
Cain's  Rep.  117.) 

We  insist  that  Courts  cannot  set  aside  or  disregard  a  stipu- 
lation of  this  kind,  except  after  notice  of  motion  for  that  pur- 
pose, and  a  showing  that  it  was*  entered  into  hy  mistake  or  in 
ignorance  of  material  circumstances;  or,  in  other  words,  for 
the  same  causes  that  a  Court  of  equity  will  set  aside  any  other 
agreement  (See,  as  to  stipulation,  5  Abbott's  Digest,  under 
title  "  Stipulations.") 

George  Cadwcdader,  for  Respondent 

The  proceeding  to  contest  an  election  is  given  to  an  elector, 
but  an  information  in  the  nature  of  qiu>  auarranto  is  a  preroga- 
tive writ,  filed  at  the  instance  of  the  Attorney-General,  and 
designed  to  protect  the  State  against  the  exercise  of  its  offices 
by  unlawful  tenants.  There  is  no  similarity  in  the  proceed- 
ings, and  the  question  has  always  been,  not  whether  the  Dis^* 
trict  Court  had  jurisdiction,  but  whether  the  Ooun^  Court 
had  —  the  jurisdiction  of  the  latter  being  supported  alone  on 
the  theory  that  the  proceeding  provided  for  by  the  statute  was 
special.     (Saunders  v.  Raynes,  13  Cal.  152.) 

The  stipulation  of  July  7th  is  a  very  curious  one — and 
more  curious  still  in  a  suit  brought  by  the  State  against  the 
unlawful  tenant  of  an  office.  In  the  introduction  of  evidence 
in  a  State  case  quasi  crimimal,  the  State,  as  well  as  the  Court, 
from  high  motives  of  public  policy,  have  some  rights  which 
are  entitled  to  respect,  and  in  this  particular  the  rule  is  differ- 
ent from  that  of  an  ordinary  civil  case,  where  the  parties  aro 
at  perfect  liberty  to  barter  away  their  rights.  Thus,  in  the 
election  contest  of  Searcy  v.  Grow,  15  Cal.  119,  a  judgment 
of  ouster  was  rendered  by  default,  of  which  Mr.  Chief  Justice 
Field  observed  that :  "  In  this  respeet  the  ruling  of  the  Court 
was  clearly  erroneous.  The  public  is  interested  in  a  contest 
of  this  character;  it  is  not  a  matter  solely  between  the  par- 
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ties  to  the, record,  and  the  popular  will  is  not  to  he  set  aside 
upon  a  mere  failure  of  a  party  to  respond  to  charges  all^l 
against  his  right  hy  an  individual  elector/' 

And  so  in  this  case^  we  can  say  that  the  State  had  an  inter- 
est in  having  the  office  in  dispute  awarded  to  the  person  who 
was  fairly  elected  thereto.  Suppose,  in  a  capital  case,  the 
defendant  should  rely  upon  the  stipulation  of  a  former  Dis- 
trict Attorney  —  during  whoscT  term  of  office  he  had  been  in- 
dicted—  to  the  effect  that  only  certain  witnesses  should  be 
called  and  examined,  would  not  a  Court  be  justified  in  refusing 
to  hold  the  State  bound  by  it?  We  axe  not  aware  of  a  stip- 
ulation like  this  ever  having  made  its  appearance  before  a 
Court.  The  cases  cited  by  appellant  throw  no  light  on  the 
question,  because  they  all  were  in  cases  between  private  par- 
ties, and  affected  rights  of  strictly  a  private  nature. 

It  is  claimed  that  Melindy,  McQrew,  and  Whipple  are  dis- 
qualified on  the  ground  of  section  four  of  Article  XI  of  the 
Constitution  of  this  State.  This  interpretation  cannot  for  a 
moment  be  maintained,  because  it  would  make  the  residence 
of  the  elector  compulsory  —  that  is,  the  fact  of  his  being  an 
employs  of  the  Government  would  continue  his  previous  resi- 
dence, although  he  might  desire  to  change  it,  and  manifest 
that  desire  by  the  most  unequivocal  acts.  Appellant  says  Dr. 
Melindy,  although  he  removed  from  Siskiyou  in  1861,  had 
been  in  Mendocino  two  years;  was  engaged  in  raising  stock 
and  practising  medicine,  and  was  a  voter;  yet  because  he  had 
the  appointment  as  physician  to  the  Indians  on  the  Reserva- 
tion, that,  by  force  of  the  constitutional  provision,  made  him 
a  resident  of  Siskiyou. 

It  is  not  necessary  to  say  that'  such  a  construction  of  the 
fourth  section  of  Article  XI  is  absurd.  Its  words,  "  shall  he 
deemed  to  have  gained  or  lost  his  residence/*  mean  that  the  Gov- 
ernment employment  shall  not  operate  so  as  to  give  him  a 
residence  at  the  place  where  his  duties  are  to  be  performed, 
nor  to  subtract  from  him  his  previous  residence-  In  other 
words,  it  leaves  the  elector  free  to  fix  the  place  of  his  residenre 
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by  appropriate  acts;  and  this  is  just  what  People  ?.  Biley, 
15'Cal.  48,  decides. 

By  the  Court,  Sandbbsok,  C.  J. 

'  It  is  first  claimed  by  the  appellant  that  the  District  Court 
had  no  jurisdiction  in  the  premises,  and  that  the  only  remedy 
in  cases  like  the  present  is  under  the  statute  which  prescribes 
the  mode  and  manner  of  contesting  elections.  (Wood's  Digest, 
p.  380,  Sec  51.)  No  proposition  could  be  more  untenable. 
It  is  true  that  the  Act  providing  the  mode  of  contesting  elec- 
tions confers  upon  any  elector  of  the  proper  county  the  right 
to  contest,  at  his  option,  the  election  of  any  person  who  has 
been  declared  duly  elected  to  a  public  office,  to  be  exercised 
in  and  for  such  county.  But  this  grant  of  power  to  the  elector 
can  in  no  way  impair  the  right  of  the  people,  in  their  sov- 
ereign capacity,  to  inquire  into  the  authority  by  which  any 
person  assumes  to  exercise  the  functions  of  a  public  office  or 
franchise,  and  to  remove  him  therefrom  if  it  be  made  to  appear 
that  he  is  a  usurper  having  no  legal  title  thereto.  The  two 
remedies  are  distinct,  the  one  belonging  to  the  elector  in  his 
individual  capacity  as  a  power  granted,  and  the  other  to  the 
people  in  the  right  of  their  sovereignty.  Title  to  office  comes 
from  the  will  of  the  people  as  expressed  through  the  ballot* 
box,  and  they  have  a  prerogative  right  to  enforce  their  will 
when  it  has  been  so  expressed  by  excluding  usurpers  and  put- 
ting in  power  such  as  have  been  chosen  by  themselves.  To 
that  end  they  have  authorized  an  action  to  be  brought  in  the 
name  of  the  Attorney-General,  either  upon  his  own  sugges- 
tion or  upon  the  complaint  of  a  private  party  against  any 
person  who  usurps,  intrudes  into,  or  unlawfully  holds  or  exer- 
cises any  public  office,  civil  or  military,  or  any  franchise  within 
this  State.  It  matters  not  upon  what  number  of  individual 
persons  a  right  analogous  in  its  results  when  exercised  may 
have  been  bestowed,  for  the  power  in  question  none  the  -les'S 
remains  in  the  people  in  their  sovereign  capacity.  It^  has  been 
shared  with  the  elector,  but  not  parted  with  altogether. .   Sub' 
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stantiallj  the  same  point  was  made  in  the  case  of  The  People 
V.  Jones,  20  Cal.  60,  without  success. 

It  is  next  claimed  that  it  ip  nowhere  shown  by  the  record 
ihat  all  the  election  returns  of  the  various  precincts  were 
given  in  evidence,  and  hence  it  is  argued  that  neither  the 
Court  below  nor  this  Court  can  determine  which  candidate 
received  the  niost  votes.  It  may  be  true,  as  claimed,  that  the 
record  does  not  state  in  so  many  words  that  all  the  returns 
were  given  in  evidence,  yet  it  is  apparent  from  a  comparison 
of  the  allegations  of  the  complaint,  not  controverted,  as  to 
the  number  of  votes  cast,  with  the  number  as  shown  by  the 
returns  contained  in  the  record,  that  such  was  the  case.  A 
formal  statement  that  they  were  all  introduced  was  not  indis- 
pensable. If  it  appear  in  any  manner  that  such  was  the  fact 
it  is  sufficient,  and  we  are  satisfied  from  an  examination  of  the 
record  that  all  the  returns  were  before  the  Court  Thus  it  is 
stated  in  the  complaint  that  according  to  the  count  of  the 
Soard  of  Canvassers  the  relator  received  four  hundred  and 
eighty-eight  votes,  and  the  .defendant  five  hundred  and  thirtj, 
which  is  not  denied  in  the  answer.  It  is  also  stated  in  the 
complaint,  and  not  denied  in  the  answer,  that  the  returns 
from  Noyo  Precinct,  showing  upon  their  face  f orty-ei^t  votes 
for  the  relator  and  ten  for  the  defendant,  were  rejected  by  the 
Board  of  Canvassers.  These  votes  being  added  to  the  estimate 
of  the  Board,  make  the  entire  vote  of  the  county  stand  for  the 
relator  five  hundred  and  thirty-six,  and  for  the  defendant  five 
hundred  and  forty — which  is  the  exact  vote  as  sihown  by  the 
returns  contained  in  the  record.  It  is  manifest,  therefore,  that 
all  the  returns  were  given  in  evidence,  and  that  they  are  now 
before  us. 

Upon  the  face  of  the  returns,  as  already  stated,  the  defoid- 
ant  received  five  hundred  and  forty  and  the  relator  five  hun- 
dred and  thirty-six  votes,  giving  a  majority  of  four  to  the 
defendant  Upon  the  trial  the  Court  found  that  the  defendant 
received  five  hundred  and  thirty-five  votes  and  no  more,  and 
the  relator  five  hundred  and  thirty-seven,  which  was  subse- 
quently, at  the  hearing  of  the  motion  for  a  new  trial,  reduced 
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to  five  hundred  and  thirty-six,  giving  the  relator  one  majority. 
It  is  alleged  on  the  part  of  the  appellant  that  the  Court  erred 
in  thus  deducting  from  Holden'a  vote. 

Two  of  these  five  votes  so  taken  from  Holden  by  the  Court 
were  deducted  from  the  returns  from  Sanel  Precinct,  which 
shows  thirty-one  votes  for  Holden.  The  ballots  cast  at  that 
precinct  were  introduced  in  evidence,  having  been  obtained 
from  the  Clerk's  office,  where  they  are  required  to  be  kept  at 
least  six  months  by  the  Clerk  (Statutes  of  1863,  p.  854,  Sec. 
35,)  from  which  it  appeared  that  thirty-one  Democratic  tickets 
were  polled  at  that  precinct.  Holden's  name  was  upon  all 
of  these  tickets  except  two,  from  which,  as  appears  on  inspec- 
tion, his  name  had  been  torn  oflF.  Whether  his  name  was  torri 
off  from  these  ballots  before  they  were  cast  by  the  parties 
casting  them  or  afterwards  does  not  appear.  TJpon  thai  ques- 
tion no  evidence  was  oflFered  by  either  aide,  and  no  explanation 
attempted.  Thus  the  question  as  to  the  number  of  votes 
received  by  Holden  at  the  precinct  in  question  had  to  be 
determined  upon  the  evidence  afforded  by  the  certified  returns 
of  the  officers  of  the  election  on  the  one  hand  and  the  ballots 
on  the  other.  The  Court  below  held  that  the  ballots  were 
the  most  reliable  evidence,  and  we  are  of  the  opinion  that  its 
conclusion  v^as  not  erroneous.  ^ 

Prior  to  1863  there  was  no  rule  of  law  requiring  the  pres- 
ervation of  ballots  cast  at  an  election  for  any  purpose.  On 
the  contrary  the  Inspector  of  Elections  was  required  to  destroy 
them  after  the  count  and  completion  of  the  returns.  (Wood's 
Digest,  p.  378,  Sec.  35.)  But  in  1863  the  law  was  amended 
vso  as  to  require  the  Inspector  to  string  the  ballots  on  a  cord 
or  thread,  and  return  them  with  the  poll  list  and  tally  paper 
to  the  County  Clerk,  to  be  kept  by  him  for  at  least  six 
months.  (Statutes  of  1863,  p.  354,  Sec  35.)  And  it  was 
further  enacted  that  any  person  might  appear  before  the  Board 
of  Canvassers  on  the  day  appointed  for  opening  the  returns 
and  demand  a  recount  of  the  ballots  if  he  had  any  reason  to 
believe  that  they  had  not  been  correctly  counted  by  the  officers 
of  the  election. 
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The  Legislature  could  have  had  no  other  design  in  thus  pro- 
viding for  the  preservation  of  the  ballots  than  to  make  them 
evidence  of  their  own  contents  and  a  test  of  the  correctness 
of  the  returns  made  up  from  them  by  the  officers  of  the  elec- 
tion. They  are  in  fact  made  a  part  of  the  returns,  for  it  is 
expressly  provided  that  they  shall  be  sealed  up  with  the  poll 
list  and  tally  paper,  with  the  certificates  of  the  officers 
attached,  and  indorsed  ^'Election  Eetums.'^  Thus  they  aie 
recognized  by  the  law  not  only  as  a  part  of  the  election 
returns,  and  therefore  evidence  of  what  transpired  at  the  elee- 
tion,  but  as  evidence  of  a  higher  and  more  satisfactory  grade 
than  the  tally  paper.  Intrinsically  considered,  it  must  be  con- 
ceded by  all  that  the  ballots  themselves  are  more  reliable,  and 
therefore  better  evidence  than  a  mere  smnmary  made  from 
tbenL  Into  the  latter  errors  may  find  their  way,  but  with  the 
former  this  cannot  happen.  The  relation  between  the  two  is 
at  least  analogo^  to  that  of  primary  and  secondary  evidence. 
This  we  do  not  understand  the  learned  counsel  as  controvert- 
ing, but  he  insists  that  the  use  of  the  ballots  as  evidence  is 
limited  to  a  test  of  the  oorrectness  of  the  tally  paper  on  the 
day  appointed  for  the  Board  of  Canvassers  to  open  the  returns, 
and  that  on  that  day  they  become  and  thereafter  remain  func- 
{iLS  officio.  That  such  was  the  intent  of  the  Legislature  we 
cannot  admit  In  no  event  can  the  Board  of  Canvassers  post- 
pone the  opening  of  the  returns  beyond  the  second  Monday 
after  the  election.  (Statutes  1861,  p.  529,  Sec  38.)  If  at 
that  time  it  was  intended  that  the  baUots  should  beoome 
functus  officio,  and  thereafter  cease  to  be  a  part  of  the  official 
returns  of  the  election,  why  provide  that  they  should  be  pre- 
served and  kept  by  the  Clerk  for  at  least  six  months?  Whj 
not  direct  that  they  should  be  destroyed  by  the  Board  of  Can- 
vassers, as  was  done  by  the  Inspector  under  the  law  as  it 
stood  prior  to  the  amendment  of  1863?  In  the  same  section 
requiring  the  ballots  to  be  preserved,  we  also  find  a  provisicm 
requiring  the  Inspector  to  retain  and  preserve  for  at  least  six 
months  a  poll  list  and  tally  paper  with  the  certificates  of  the 
officers  attached.    This  provision  was  part  of  the  law  prior  to 
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the  amendment  of  1863,  requiring  the  ballots  to  be  preserved, 
and  con  Id  have  had  no  other  object  than  to  guard  against  the 
Ices  or  fraudulent  interference  with  those  sent  to  the  Clerk'^s 
office,  and  to  furnish  additional  evidence  of  what  transpired  at 
the  election.  It  is,  therefore,  manifest  that  the  amendment  of 
1863,  requiring  the  preservation  of  the  ballots,  had  a  like 
object,  and  was  enacted  for  the  purpose  of  further  assurance. 
Being,  as  we  hold,  competent,  it  is  clear  that  the  ballots  are 
primary  evidence,  and  therefore  better  evidence  of  the  num- 
ber of  votes  cast,  and  for  whom,  than  the  tally  list  made  from 
them  by  the  officers  of  the  election.  We  must  presume  that 
the  officers  of  the  election  honestly  performed  their  duty  in 
the  premises;  that  they  did  not  mutilate  any  of  the  ballots, 
but  on  the  contrary  strimg  them  in  the  condition  in  which 
they  were  found  in  the  ballot-box  on  a  thread,  and  sent  them 
in  that  condition  to  the  Clerk's  office.  The  same  presumption 
exists  in  relation  to  their  custody  by  the  Clerk.  In  other 
words,  in  the  absence  of  any  evidence  on  the  part  of  the 
defendant  showing  that  the  ballots  in  question  were  mutilated 
subsequent  to  their  being  deposited  in  the  ballot-box,  we  are 
bound  to  presume  that  they  were  in  the  same  condition  when 
produced  on  the  trial  from  the  proper  office  and  by  the  proper 
officer  in  which  they  were  when  deposited  in  the  ballot-box. 
Any  subsequent  alteration  or  mutilation  by  any  one  intrusted 
by  law  with  their  custody  would  be  a  public  crime  of  great 
enormity  (Wood's  Digest,  p.  885,  sec.  105 ;)  and  the  connnis- 
sicwn  of  a  crime  cannot  be  presumed.  (The  United  States  v. 
Amedy,  11  Wheaton,  408.)  If  they  were  mutilated  while  in 
the  Clerk's  office  it  was  the  duty  of  the  defendant  to  make 
proof  of  that  fact.  Not  having  been  in  the  custody  of  the 
relator,  but  in  that  of  the  proper  public  functionary,  he  waft 
not  called  upon  to  explain  when  or  how  the  name  of  the 
defendant  was  torn  off.  The  presumption,  as  we  have  already 
seen,  was  that  his  name  was  torn  off  by  the  voters  themselves. 
Upon  this  presumption  the  relator  could  rely,  and  the  labor  of 
overthrowing  it  rested  upon  the  defendant,  who  made  no  effort 
in  that  direction. 
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There  is  no  force  in  the  argument  that  the  ballots  are  liable 
to  become  mutilated,  and  ou^t  therefore  to  be  considered  of 
less  weight  as  evidence  than  the  tally  list.  The  officers  are 
required  to  string  them  on  a  cord  or  ^read,  and  seal  them  up 
in  a  package,  and  deliver,  or  cause  them  to  be  delivered,  to 
the  County  Clerk,  whose  duty  it  is  to  safely  keep  them  for  at 
least  six  months,  and  the  presumpticm  is  that  he  has  done  so. 

It  is  next  claimed  that  the  Court  below*  erred  in  deducting 
from  Holden's  tally  the  vote  of  J.  M.  Neil,  cast  at  Calpdla 
Precinct.  The  Court  found  that  Neil  voted  twice  for  Holdcn, 
and  it  is  sufficient  to  say  that,  in  our  judgment,  the  finding  ib 
fully  sustained  by  the  evidence.  According  to  the  poll  list 
the  fourth  vote  cast  at  Calpella  Precinct  was  cast  by  J.  M. 
Neil,  and  the  ninety-second  and  last  vote  was  also  cast  by  J.  M. 
Neil.  That  these  two  votes  were  cast  by  the  same  person  and 
not  by  two  different  persons  of  the  same  name,  there  can  be  no 
doubt.  Neil  himself  testified  that  to  the  best  of  his  recolleo- 
tion  he  voted  in  the  afternoon,  near  sundown,  for  the  defendant 
Holden.  It  further  appears  from  his  own  testimony,  and  tbat 
of  Mr.  Cooley,  one  of  the  judges  of  the  election^  that  on  tlic 
evening  of  the  election  he  asked  to  have  his  name  erased. 
claiming  that  he  was  intoxicated  and  did  not  know  at  the 
time  that  he  had  voted  before.  There  was  also  evidence  tend- 
ing to  show  that  there  was  no  other  person  of  that  name  at 
that  precinct,  and  none  to  the  contrary.  The  first  vote  was 
legal,  but  the  second  was  not,  and  the  Court  did  not  err  in 
excluding  it. 

We  are  also  of  the  opinion  that  the  finding  of  the  Court  as 
to  the  residence  of  W.  R  Robinson,  who  voted  for  Holden  at 
Calpella  Precinct,  was  correct  He  left  Mendocino  Countj 
with  his  family  in  April,  18^^,  and  went  to  Sonoma  County 
with  the  declaration  in  effect  that  he  was  going  there  to  reside. 
And  from  that  time  until  and  on  the  day  of  the  election  his 
family  continued  to  reside  in  the  latter  county.  The  most 
•  that  can  be  said  on  the  side  of  the  defendant  is  that  the  evi- 
dence as  to  Bobinson's  residence  was  conflicting.  Such  being 
the  ca^e,  this  Court  will  not  disturb  the  finding.     The  fact  of 
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residence  being  found  against  him^  Bobinson's  vote  was  pro-' 
perly  rejected. 

Ncr  did  the  Conrt  err  in  rejecting  the  vote  of  John  Carroll, 
cast  at  Gnalalla  Precinct  He  came  to  the  county  on  the  22d 
of  September,  and  the  election  was  held  on  the  2l8t  of  October 
foDowing.  In  order  to  make  thirty  days,  it  would 'be  neces- 
Bary  to  count  both  of  those  days  and  the  whole  of  each.  The 
language  of  the  Constitution  and  of  the  statute  is  that  the 
voter  must  have  resided  in  the  coxinty  thirty  days  next  pre- 
ceding the  election.  In  our  judgment  this  language  means 
that  he  must  have  resided  in  the  coimty  thirty  days  next  pre- 
ceding the  day  of  the  election.  But  conceding  that  it  means 
next  preceding  the  event  of  the  election,  such  event  caimot 
be  said  to  have  transpired  until  sundown  on  the  day  of  the 
election,  and  a  residence  of  thirty  days  in  Carroll's  case  would 
not  therefore  have  been  complete  until  after  the  polls  wero 
dosed. 

We  are  satisfied  that  the  foregoing  five  votes  claimed  by 
defendant  were  properly  rejected  by  the  Court,  and  that  the 
finding  that  he  received  only  five  hundred  and  thirty-five  legal 
votes  was  correct. 

We  now  come  to  such  of  the  votes,  which  were  allowed  and 
counted  by  the  Court  for  the  relator,  as  are  claimed  by  the  de- 
fendant to  have  been  illegal 

It  is  first  claimed  that  two  votes  at  Sanel  Precinet  were 
improperly  counted  for  the  relator  by  the  Court  It  appears 
from  the  record  that  two  ballots  or  pieces  of  paper  with  the 
name  of  the  relator  and  the  names  of  the  other  candidates  of 
his  party  printed  thereon  three  times  were  found  in  the  ballot 
box  and  reject^  by  the  officers  of  the  election.  At  the  trial 
the  Court  counted  each  of  these  ballots  as  one  vote  for  the 
relator. 

It  is  claimed  that  these  pieces  of  paper  were  each  three 
tickets  folded  together,  within  the  meaning  of  the  thirty-fourth 
section  of  the  Act  r^ulating  elections,  (Wood's  Digest,  p. 
378,)  which  provides  that  where  two  tickets  are  found  folded 
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together^  they  shall  both  be  rejected.     In  our  judgment  this 
point  is  not  well  made. 

The  twenty-fourth  section  defines  a  ballot  to  be  ''  a  paper 
ticket  containing  the  names  of  the  persons  for  whom  the  elec- 
tor intends  to  vote,  and  designating  the  office  to  which  each 
person  so*  named  is  intended  by  him  to  be  chosen."  Thus  a 
ballot^  or  a  ticket,  is  a  single  piece  of  paper  containiug  the 
names  of  the  candidates  and  the  dflSces  for  which  thev  arr^ 
running.  If  the  elector  were  to  write  the  names  of  the  candi- 
dates upon  his  ticket  twice  or  three  or  more  times,  he  does  not 
thereby  make  it  more  than  one  ticket  So  long  as  there  is 
but  a  single  piece  of  paper  there  can  be  but  one  ticket,  and 
if  it  can  be  discovered  therefrom  who  are  voted  for  and  the 
offices  for  which  each  was  intended  to  be  chosen,  it  must  be 
counted  as  one  ballot,  notwithstanding  the  voter  may  have, 
through  inadvertence  or  otherwise,  repeated  the  names  and 
offices.  Being  but  one  piece  of  paper  it  can  be  but  one  ticket, 
and  can  only  be  counted  as  one  vote.  Gushing,  in  his  work 
on  the  law  and  practice  of  legislative  assemblies,  at  page  40. 
section  106,  observes :  '^  If  a  ballot  happens  to  have  the  same 
name  written  or  printed  on  it  more  than  once,  it  is  not  there- 
fore to  be  rejected,  because  as  it  is  but  one  piece  of  paper  it 
cannot  be  counted  as  more  than  one  vote,  and,  though  the  same 
name  is  written  on  it  several  times,  it  is  yet  but  one  name. 
Thus,  where  ballots  are  prepared  for  distribution  in  the  usual 
way  practised  in  some  of  tiie  States  —  that  is,  by  the  name 
of  the  candidate  being  written  or  printed  several  times  on  the 
same  slip  of  paper,  for  the  purpose  of  being  cut  into  separate 
ballots,  and  being  nearly  cut  apart,  but  so  as  to  adhere  together 
at  one  end  —  and  an  elector  inadvertently  puts  two  votes  not 
entirely  separated  into  the  box,  they  will  be  counted  as  one  bal- 
lot, unless  there  are  circumstances  present  which  afford  a  pre- 
sumption of  fraudulent  intent,  in  which  case  they  must  either 
be  rejected  or  the  whole  ballot  set  aside." 

Nor  did  the  Court  err  in  allowing  to  the  relator  the  votes  of 
Melindy,  Whipple  and  McGrew.  The  objection  taken  by  the 
defendant  to  f heir  votes  is  not  well  founded.      They  were  not 
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disqualified  by  reason  of  section  four  of  Article  Second  of  the 
Constitution.  That  section  does  not  add  to  or  take  from  the 
conditions  upon  which  the  fact  of  residence  is  made  to  depend. 
It  merely  declares  that  ''no  person  shall  be  deemed  to  havft 
gained  or  lost  a  residence  by  reason  of  bis  presence  or  absence 
while  employed  in  the  service  of  the  United  States/'  which 
means  simply  that  in  determining  the  fact  of  residence,  pres- 
ence or  absence  in  the  service  of  the  United  States  shall  not 
be  taken  into  account,  or,  in  other  words,  neither  presence 
nor  absence  in  the  service  of  the  United  States  is  a  condition 
upon  which  the  fact  of  residence  can  be  affirmed. or  denied. 
Hence  the  mere  fact  that  Melindy  came  to  Mendocino  Ciounty 
in  the  capacity  of  physician,  McGrew  in  the  capacity  of 
Supervisor,  and  Whipple  in  the  capacity  of  laborer  to  the 
Indian  Keservation,  did  not  deprive  the  first  of  his  former  rea^ 
idence  in  Siskiyou,  nor  the  second  of  his  former  residence  in 
Sutter,  nor  the  last  of  his  former  residence  in  Contra  Costa* 
Kor  did  it  preclude  them  from  acquiring  a  residence  in  Men- 
docino, if  disposed  to  do  so.  That  it  was  their  intention  to 
acquire  a  domicile  in  Mendocino  County  sufficiently  appears 
from  the  evidence.  Such  being  the  case^  there  is  nothing 
in  the  constitutional  provision  in  question  (which  is  merely 
declaratory  of  the  commcm  law)  which  stands  in  the  way  of 
their  doing  so. 

The  claim  that  the  Court  allowed  to  the  relator  two  votes 
folded  together  and  found  in  the  ballot  box  at  Kound  Valley 
Precinct  is  not  sustained.  Whether  the  two  ballots  in  ques^- 
tion  were  folded  together  or  not  was  a  question  of  fact  for  the 
Court  below  to  find,  and  that  Court  found  that  the  evidence 
failed  to  prove  it.  The  affidavit  of  Eberlee,  who  was  Inspe<^ 
tor  at  that  place,  used  on  the  motion  for  a  new  trial,  fully 
ecsplains  the  alleged  irregularity,  and  shows  that,  in  fact,  the 
two  ballots  were  not  folded  together.  Upon  comparing  the 
number  of  ballots  with  the  poll  list^  it  appears  that  tliere 
were  no  more  ballots  cast  than  there  were  persons  who  voted^ 
thereby  showing  that  in  all  probability  ihe  two  ballots  in 
question  were  not  cast  by  the  same  person. 
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So  far  as  the  vote  of  John  "Ward  at  Calpella  Precinct  is  con- 
cerned, counsel  for  defendant  is  mistaken  in  enipposing  it  was 
counted  by  the  Court  for  the  relator.  The  Court  in  effect 
found  as  a  fact  that  Ward  did  not  vote  for  the'relator,  but  for 
the  defendant;  and  we  think  the  finding  is  sustained  by  the 
evidence.  If  Ward  was  a  minor  and  he  voted  for  the  defend- 
ant, another  vote  ought  to  have  been  taken  from  him.  The 
Court,  however,  so  far  as  we  are  able  to  discover,  allowed 
Ward's  vote  to  stand.  Of  this  action,  at  least,  the  defendant 
ought  not  to  complain. 

In  regard  to  the  points  made  by  counsel  for  the  defendant 
upon  the  stipulations  of  the  28d  of  June  and  the  7th  of  July, 
it  is  sufficient  to  say  that  in  the  progress  of  the  case  thereafter 
yntil  the  actual  taking  of  the  evidence  to  which  they  respec- 
tively relate,  both  parties  seem  to  have  virtually  disregarded 
them.  Thus,  on  the  eighth  day  of  July,  the  next  day  after 
the  last  stipulation  was  made,  the  defendant  served  notice  of 
a  motion  for  leave  to  file  an  amended  answer,  said  motion  to 
be  heard  on  the  18th  of  the  same  month.  The  motion  was 
allowed  and  the  amended  answer  filed  on  that  day.  On  the 
next  day  —  the  19th  —  the  plaintiff  filed  an  amended  com- 
plaint, and  on  the  same  day  the  Court  made  an  order,  on  the 
motion  of  the  defendant,  directing  that  the  amended  answer  be 
considered  as  the  answer  to  the  amended  complaint.  On  the 
9th  of  July  —  the  next  day  after  the  notice  of  the  defendant 
to  the  effect  that  he  desired  to  amend  his  answer — the  plain- 
tiff obtained  an  order  from  the  Judge  of  the  Court  allowing 
further  time  to  take  testimony,  which  was  served  on  the  oppo- 
site party. 

What  effect  the  amendments  to  the  pleadings  may  have  had 
upon  the  issues  as  they  stood  at  the  time  these  stipulations 
were  made,  we  are  unable  to  determine,  for  the  original  plead- 
ings are  not  in  the  record.  It  may  be  that  the  relator  could 
have  safely  gone  to  trial  upon  the  issues  as  they  then  stood 
upon  the  evidence  already  taken  at  the  time  the  stipulation 
Was  made,  but  could  not  if  those  issues  were  to  be  changed. 

Moreover,  it  is  very  doubtful  whether  these  stipulations 
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were  ever  binding  upon  the  people  ivho  were  the  real  plaintiffs 
in  the  case.  They  were  not  made  by  the  Attomey-Gfeneral 
by  whom  the  suit  was  instituted,  but  only  by  the  private 
counsel  of  the  relator.  Theoretically  the  people  alone  are 
interested  in  the  determination  of  the  ccdoitroyersy  involved  in 
this  case,  and  no  Court  would  be  justified  in  enforcing  as 
against  them  a  stipulation  made  by  the  relator  or  his  counsel 
to  their  prejudice  The  action  is  in  no  legal  sense  under  the 
control  of  the  relator.  It  was  brought  in  the  name  of  the 
people  and  to  enforce  their  will  as  expressed  through  the 
ballot  box  and  not  merely  to  redress  the  wrongs  or  enforce  the 
rights  of  the  relator.  (Searcy  v.  Grow,  15  Cal.  119.)  It  is 
very  evident  that  the  case  could  not  have  been  fairly  tried  or 
it5  merits  reached  upon  the  evidence  taken  prior  to  the  7th  of 
July,  for  the  evidence  then  in  only  disclosed  about  one  third 
of  the  official  vote  of  the  county,  and  it  would  have  been 
impossible  to  determine  upon  the  real  merits  of  the  case 
whether  the  defendant  or  the  relator  had  been  elected.  Under 
all  the  circumstances,  we  think  the  Court  might,  in  its  discre- 
tion, allow  the  additional  evidence  to  come  in.'  Then  the  only 
question  remaining  would  be  whether  the  defendant  was  sur- 
prised; if  so,  he  would  have  been  entitled  to  a  postponement 
of  the  trial  in  order  to  procure  further  evidence  on  his  side,  if 
there  was  any  within  his  reach.  But  although  he  knew  that 
the  evidence  had  been  taken  by  the  referee  and .  would  be 
reported  to  the  Court  and  might  be  received,  yet,  when  it  was 
received  he  did  not  claim  that  he  was  thereby  surprised, 
and  therefore  not  ready  to  proceed  with  the  trial.  On  the 
contrary,  he  was  silent,  and  with  full  knowledge  of  all  the 
facts,  took  the  chances  of  a  finding  in  his  favor.  It  will  not 
do  to  say,  as  he  now  does,  that  he  did  not  ask  for  an  adjourn- 
ment because  he  was  precluded  from  so  doing  by  the  stipula- 
tion in  question.  The  stipulation  having  been  disregarded  by 
the  other  side  and  by  the  Court  was  no  longer  obligatory  upon 
him.  This  must  have  been  known  to  both  him  and  his 
counsel. 
The  record  in  fhis  caae  contains  nearly  three  hundred  printed 
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pages.  It  18  manifest  that  the  whole  case  could  have  been 
fully  and  fairly  presented  in  a  record  oontaining,  at  the  out* 
side,  not  more  than  fifty  pages.  For  this  we  are  satisfied  that 
the  respondent  was,  in  a  great  measure,  responsible.  He  must 
therefore  be  taxed  with  half  the  costs  of  making  up  and  print- 
ing the  transcript 

Judgment  affirmed,  with  costs,  except  as  above  directed. 

Shaftsb,  J.y  dissenting. 

The  Court  Lelow  found  that  the  defendant  received  five  hun- 
dred and  thirty-five  legal  votes  and  the  relator  five  hundred 
and  thirty-seven,  and  that  finding  is  regarded  as  correct  by  my 
brethren.  For  the  purposes  of  the  argmnent  I  shall  make  no 
question  except  upon  the  votes  of  Melindy,  McGrew  and 
Whipple,  cast  and  counted  for  the  relator.  Deduct  those  votes 
from  those  thrown  for  the  relator,  and  the  majority  will  be 
with  the  defendant.  Counsel  agree  that  those  three  persons 
while  living  in  the  Counlgr  of  Mendocino,  were  in  the  service 
of  the  United  States. 

The  fourth  section  of  the  Second  Article  of  the  Constitution 
is  as  follows:  ^^For  the  purpose  of  voting  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence  while  employed  in  the  service  of  the  United 
States,  nor  while  engaged  in  the  navigation  of  the  waters  of 
this  State  Or  of  the  United  States,  or  of  the  high  seas,  nor  while 
a  student  of  any  seminary  of  learning,  nor  while  kept  at  any 
almshouse  or  other  asylum  at  public  expense,  nor  while  con- 
fined in  any  public  prison.*' 

Now,  if  the  persons  named  acquired  a  residence  in  Mendo- 
cino County,  how  or  Ly  reason  of  what  fact  or  facts  did  they 
acquire  it?  No  reply  can  be  given  to  this  question  which  does 
not  put  the  fact  of  tiieir  ** presence"  in  that  county  as  one  of 
the  grounds  or  "  reasons"  of  the  result  But  that  presence  was 
''while  they  were  employed  in  the  service  of  the  United 
States,"  and  therefore  ''they  shall  not  be  deemed  to  have 
gained  a  residence  by  reason  of  it** 
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The  Opinion  of  my  brethren  goes  upon  the  idea  that  if  a 
citizen,  having  a  residence  in  a  given  county,  enters  the  mili- 
tary or  civil  service  of  the  tJnited  States  and  goes  to  another 
county  and  lives  there,  partly  for  the  reason  that  it  is  hisdutj 
60  to  do  and  partly  for  the  reason  that  he  wishes  and  intends 
to  change  his  domicile;  or  goes  solely  on  the  score  of  duty, 
but  being  on  the  ground,  concludes  to  make  the  new  county 
his  permanent  home,  and  manifests  this  purpose  by  appropri- 
ate conduct,  in  that  event,  his  presence  in  the  new  county 
may  avail  him  notwithstanding  he  may  continue  in  the  public 
service.  The  difficulty  in  the  way  is,  that  the  Constitution 
provides  expressly  that  his  presence  while  in  tbe  public  service 
shall  not  avail  him.  The  fallacy  lies  in  striking  out  the  words 
"while  employed"  and  inserting  the  words  "as  employ^.'' 
"While  "  goes  to  time,  or  duration.  "  As  **  goes  to  character 
or  quality.  Had  the  provision  been  that  "  no  person  shall  be 
deemed  to  have  acquired  a  residence  by  reason  merely  of  his 
presence  as  employ^  of  the  Government,"  perhaps  such  em- 
ploye might  say ;  "  My  presence  is  not  to  be  referred  solely  to 
my  employment;  I  came  here  for  an  entirely  distinct  reason, 
moving  me  in  my  capacity  as  a  citizen."  But  the  constitn- 
tional  inhibition  has  no  reference  to  the  man  nor  to  his  capaci- 
ties or  purposes  as  such.  It  goes,  instead,  upon  the  relation 
which  the  individual  bears  to  the  Government,  and  provides 
that  "  while  "  or  during  the  time  that  the  relation  shall  sub- 
sist, the  "  presenoe  "  of  the  party  shall  "  for  the  purpose  of 
voting,"  be  as  though  it  were  not  In  the  treatment  of  the 
point  now  in  question,  no  use  whatever  can  be  made  of  the 
"  presence  "  of  M elindy,  McGrew  and  Whipple  in  the  County 
of  Mendocino.  If  each  acquired  a  voting  residence  there,  it 
must  have  been  by  force  of  the  facts  proved  —  less  the  fact  of 
the  personal  "  presenoe  "  or  inhabitancy.  But  that  is  impos- 
sible. 

Further  —  It  is  clear  that  all  the  different  classes  of  persons 
enumerated  in  the  fourth  section  of  the  Second  Article  of  tho 
Constitution  are  subjeoted  to  a  conraion  rale.  Whatever  ia 
true  as  to  one,  is  applicable  to  all.     Now,  this  being  given,  it 
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follows,  that  a  person  who  having  his  residence  in  a  foreign 
county,  should  procure  admission  as  a  pauper  to  the  almshouse 
in  the  City  and  County  of  San  Francisco,  and  should  be  kept 
there  thereafter  at  public  expense,  might  claim,  on  the  ground 
of  the  opinion  from  which  I  feel  myself  compelled  to  dissent, 
that  he  had  "by  reason  of"  his  "presence"  in  the  county 
"  while  kept  in  the  almshouse  at  public  expense,"  acquired  a 
right  to  vote  in  the  county,  in  the  event  he  could  show  that 
he  went  to  the  county,  or  that  after  he  got  there,  he  remained 
for  a  double  purpose,  viz:  to  affict  the  county  by  his  "pres- 
ence "  as  a  pauper,  and  to  distinguish  it  hy  his  "  presence  "  as 
a  citizen,  after  the  lapse  of  thirty  days.  And  whatever  is  true 
as  to  a  pensioner  upon  the  public  charities,  ia  equally  true  as 
to  convicts  in  the  public  prisons. 

It  is  unnecessary  to  refer  to  the  historical  causes  Uiat  induced 
the  adoption  of  the  constitutional  provision  under  discussion, 
or  to  remark  that  the  habits  of  mind  developed  under  our  sys- 
tem of  government,  leave  little  room  for  the  operation  of  those 
causes  here.  But,  however  it  may  be  now,  it  is  apparent  that 
the  force  of  traditional  opinions  had  neither  been  broken  nor 
seriously  impaired  at  the  time  the  Constitution  was  adopted. 
If  the  views  of  the  people  have  changed  since  it  is  clear  that 
we  cannot  notice  the  change  so  long  as  the  Constitution  remains 
as  it  is. 

Under  the  views  I  take  of  the  case,  the  judgment  should  be 
reversed,  and  judgment  be  entered  in  favor  of  the  defendant 
affirming  his  title  to  the  office  in  dispute.    . 


PARDON  Q.  SEABURY,  WARD  M.  PARKER,  afd 
HENRY  B.  GIFPORD  t;.  J.  D.  ARTHUR,  W.  K. 
ARTHUR,  LYNCH  GRIFFIN,  JOHN  REGAN,  JOHN 
MoTAMNEY,  and  ANDREW  THOMPSON. 

Bbach  AMD  Watbb  Lot8  ot  8ak  FBANCisca-^4%e  Act  of  MarA  Mill,  1891. 
making  provision  for  thp  dtipoiltion  of  the  beach  and  water  lot  property  << 
San  Pranclseo,  operated  ai  a  confirmation  of  all  **  Aynntamlento  nlei "  lad 
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**Alcft]de  grante  '*  of  eald  property  theretofore,  made,  and  upon  the  passage  of 
said  Act  the  title  of  the  grantees  and  their  suceessors  In  latnert  related 
hack  to  the  date  of  the  sale  or  grant. 

84MI. —  Where  there  had  heen  more  than  one  grant  of  any  portion  of  said 
property  before  the  passage  of  the  Act  by  an  Alcalde  In  the  nsval  mode,  or 
in  pursuance  of  a  sale,  or  by  order  of  the  Aynntamlento,  the  eonflrmatlon  by 
relation  attached  to  the  oldeat  grant,  and  vested  the  title  In  the  grantee  of 
•Qch  eldest  grant 

How  TO  ABriYB  AT  MsAMiNO  OF  LAWS.—- The  whole  of  a  leglsIatlTs  Act  must 
be  construed  together,  and  Interpreted  according  to  the  intention  of  the 
Legislature  apparent  upon  its  f^Mt. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

On  the  25th  day  of  September,  1848,  William  0.  Parker, 
presented  a  petition  to  T.  M.  Leavenworth,  Alcalde  of  San 
Francisco,  for  a  grant  of  the  block  of  land  then  covered  by 
water,  bounded  by  Washington  street  on  the  north,  west  by 
a  street  now  known  as  Front  street,  south  by  Clay  street,  aiid 
east  by  a  street  now  known  as  Davis  street,  and  numbered  on 
a  map  of  San  Francisco  as  block  Ko.  466,  which  block 
included  the  demanded  premises.  On  the  same  day  the 
Alcalde  made  and  executed  a  grant  of  the  premises  to  said 
Parker,  and  made  a  registry  thereof  in  a  book  then  kept  by 
him  and  now  in  the  possession  of  the  County  Recorder  of  the 
County  of  San  Francisco,  known  as  Book  B  of  District 
Records,  page  31.  The  grant  was  delivered  by  the  Alcalde  to 
Parker  in  January,  1849,  and  the  same  was  presented  for 
record  and  recorded  in  the  Recorder's  office,  November  28th, 
1849,  in  a  book  of  records  then  kept  by  the  Alcalde,  and  now 
in  the  possession  of  the  County  Recorder,  and  known  as  Book 
F  of  Deeds.  ♦ 

On  the  11th  day  of  October,  1848,  the  Ayuntamiento  or 
Town  Council  of  San  Francisco  ratified  and  confirmed  all 
grants  of  land  which  had  been  made  by  Alcalde  Leavenworth. 

On  the  1st  day  of  April,  1850,  the  said  Ayuntamiento  again 
confirmed  and  ratified  all  grants  of  land  made  within  the 
District  of  San  Francisco  by  the  Alcalde. 

H.  L.  Douglass,  the  lessor  of  defendant,  at  the  time  this 
suit  was  commenced  had  acquired  by  mesne  conveyances  all 
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the  title  of  said  Parker  to  the  demanded  premises,  and  had 
also  acquired  the  reversionary  interest  of  the  State  in  the 
property,  under  a  sale  made  by  the  Board  of  California  Land 
Commissioners. 

On  tlie  3d  day  of  October,  1849,  the  Aynntamiento  or 
Town  Coimcil  of  San  Francisco  passed  a  resolution  directing 
all  the  water  lots  belonging  to  the  town  to  be  sold  at  public 
auction,  after  public  notice  of  the  same  being  given  for  three 
months,  and  further  directing  that  inmiediate  public  notice  bs 
given  that  the  grants  of  water  property  heretofore  made  by 
Alcalde  Leavenworth,  without  three  months'  previoua  notice 
of  the  making  of  such  grant,  are  illegal,  and  that  the  property 
will  be  claimed  and  held  by  the  town  until  sold  at  public 
auction. 

January  Sd,  1860,  John  W.  Geary,  then  Alcalde,  sold  at 
public  auction,  in  accordance  with  the  resolution  of  October 
8d,  1849,  water  lot  No.  464,  including  the  premises  in  contro- 
versy, to  Thomas  Sprague,  for  one  thousand  seven  hundred 
dollars,  arid  executed  and  delivered  to  him  a  deed  therefor. 

Plaiiltiffs  at  the  time  this  action  was  commenced  had  ac- 
quired all  of  Sprague's  title  to  the  demanded  premises.  The 
complaint  was  in  ejectment,  in  the  usual  form.  The  District 
Court  gave  judgment  for  defendants,  and  plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

*8.  W.  Uolladay,  for  Appellants. 

"  The  regularity  of  the  respective  grants  is  not  contested.*' 
The  following,  then,  are  the  positions  assumed  by  the  respect- 
tive  parties  hereto.  • 

The  di^feudanta  claim  superior  title  to  the  land,  imder  the 
Water  Lot  Act,  because: 

1st.  Their  Alcalde  grant  is  of  a  date  prior  to  that  of  plain- 
tiffs'; and, 

2a.  Bcbause,  as  they  are  in  posseteion,  with  title,  jJaintiff^ 
cannot  recover  without  showing  better  title. 

Dri"  the  other  hand,  plaintiffs  claim: 

1st.  That,  in  a  ease  like  liiiB,t>f  two  grants  to  the  same 
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land,  (one  of  each  sort  mentioned  in  the  statute,)  the  Water 
Lot  Act  gave  the  land  to  thfe  purchasers  at  the  Alcalde's  auction 
sale,  (plaintiffs'  title)  in  preference  to  the  Alcalde's  grantees^ 
on  petition,  (defendants'  title.) 

2d.  In  case  plaintiffs  are  not  sustained  in  that  position,  then, 
as  there  are  two  grants  to  the  same  land,  hoth  of  which  come 
within  the  terms  of  the  statute,  then  the  law  gives  the  land 
to  both  of  them,  equally,  and  as  both  cannot  take  the  whole, 
it  follows  that  each  takes  one  half,  and  the  judgment  should 
have  been  for  plaintiff  for  an  undivided  half. 

The  decision  of  this  case  depends  upon  the  construction  of 
the  Water  Lot  Act  of  March  26th,  1851,  entitled  "An  Act  to 
provide  for  the  disposition  of  certain  property  of  the"  State  of 
California." 

The  Act  does  not  "confirm"  these  various  city  titles  or 
Alcalde  grants  or  deeds;  but,  on  the  contrary,  it  contains 
express,  positive,  and  apt  words  of  grant  in  presenti.  "  The 
same  (t.  e.  the  lots  of  land)  are  hereby  granted,"  is  the  lan- 
guage of  the  statute.  These  papers  produced  by  the  respec- 
tive parties,  such  as  an  Alcalde  grant,  or  a  deed  by  the  Alcalde 
at  the  auction  sale,  according  to  the  Kearny  grant,  are  useful 
only  to  designate  the  legislative  grantees  respectively — they 
are  referred  to  as  the  earmarks,  to  identify  the  donees  contem- 
plated in  the  Act  as  descriptio  personcB  of  the  legislative 
grantees ;  but  the  papers  themselves,  or  rather  the  transactions 
noted  in  them,  are  not  confirmed  by  the  statute  in  terms,  nor 
by  implication. 

As  between  the  purchasers  at  the  auction  sale  and  the 
grantees  of  the  Alcalde,  the  Act  "hereby"  grants  the  land, 
first  and  in  preference,  to  the  purchasers  at  the  auction  sale,  as 
distinguished  from  the  Alcalde  grantees;  or  in  the  absence  of 
such  purchaser,  then  it  gives  the  land  to  any  grantee  of  the 
Alcalde.  This  plain  distinction  runs  clear  through  the  second 
section  of  the  Act.  The  lands  "  which  have  been  sold "  are 
first  enumerated  before  those  ip^hich  have  been  "granted"  by 
any  Alcalde,  ifext,  the  lands  are  hereby  granted  and  con- 
vm;.  XXVIII.-' 10 
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firmed  to  the  purchasers  before  the  granteee;  and,  lastl;,  the 
State  relinquishes  the  use  and  occupation  of  the  land  to  the 
pturchasers,  or  in  the  absence  of  such,  to  the  grantees. 

Eaight  <6  Pierson,  for  Bespondenta. 

Upon  what  ground  any  paramount  right  can  be  asserted  by 
a  party  oui  of  possession,  under  a  subsequent  eon&nnei  grant, 
against  a  claim  against  a  party  in  possession  under  a  prior  cofo- 
firmed  grant,  it  would  not  be  easy  to  discover. 

The  argument  seems  to  be  that  as  the  purchasers  are  named 
first  in  iJie  order  of  the  words  in  the  statute,  when  the  lan- 
guage 18  '^  purchaser  or  purchasers  or  grantees/'  therefore,  in 
case  of  a  conflict  between  a  pureliuser  and  a  grantee,  the  pn^ 
chaser  has  the  better  title. 

This  idea,  now  advanced  for  the  first  time,  does  not  seem  to 
have  been  suggested  to  the  Court  in  the  case  of  Seabury  v. 
Field,  involving  this  same  lot,  decided  by  the  Supreme  (>)urt 
of  the  United  States,  in  Howard,  p.  324,  and  has  therefore  the 
merit  of  novelty.  Where  different  classes  of  grants  are  named 
in  a  statute  as  the  subject  of  confirmation,  no  one  ever  before 
supposed  that  the  order  of  the  words  had  anything  to  do  with 
the  question  of  priority. 

If  A.  and  B.  each  have  a  grant  of  the  same  lot,  and  both 
grants  are  confirmed,  whether  A.  or  6.  is  named  first  would  he 
wholly  immaterial.  The  confirmation  would  in  each  case  re- 
late back  to  the  date  of  the  grant,  and  the  grant  which  was 
first  made  in  fact  must  have  precedence. 

The  word  *'  confirm  '^  is  used,  which  indicates  the  nataie  of 
thi5  legislative  Act     (Sedgwick  on  Construction,  591.) 

Burrill,  in  his  Law  Dictionary,  defines  confirmation  as  ^'a 
conveyance  of  an  estate  or  right  in  esse  whereby  a  voidable 
estate  is  made  sure  and  unavoidable,  or  whereby  a  particolar 
estate  is  increased;''  also  as  ^'an  approbation  of  or  assent  to 
an  estate  already  created  by  which  the  confirmation  strength- 
ens and  gives  validity  to  it  as  far  as  it  is  in  his  power."  He 
says  the  most  common  and  proper  words  are  ^'  ratified,  approved, 
and  confirmed ; "  and  Bladkstone  says  (Book  2d,  maig.  p.  825) 
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the  most  usual  words  are  ^' given,  granted,  ratified,  approved, 
and  confirmed;'^  thus  indicating  the  similarity  of  sense  between 
ratification  and  confirmation,  which  are  really  equivalent  words. 
If,  then,  the  Act  of  1851  was  in  its  essence  and  effect  a  con- 
firmation of  these  grants,  the  same  rule  applies  which  is  stated 
by  the  United  States  Supreme  Court  in  Landes  v.  Brant,  10 
Howard,  372,  "  that  where  there  are  divers  acts  concurrent  to 
make  a  conveyance,  estate,  or  other  thing,  the  original  act 
shall  be  preferred,  and  to  this  the  other  acts  shall  have  rela- 
tion." ( Viner's  Abr.  Tit  Relation,  290 ;  Jackson  v.  Ramsay, 
[printed  McCall,]  8  Cowen,  79,  80;  Crowley  v.  Wallace,  12 
Ma  147.) 

By  the  Court,  Sawtxr,  J. 

The  lands  in  question  constitute  a  portion  of  the  ''beach 
and  water  lots  "  of  San  Francisco,  as  defined  by  the  Act  of 
March  26th,  1851,  entitled  '^  An  act  to  provide  for  the  dispo- 
sition of  certain  property  of  the  State  of  California."  (Laws 
1851,  p.  307.)  The  defendants  are  in  possession,  claiming  title 
under  the  provisions  of  said  Act,  and  a  grant  to  William  C. 
Parker  from  Alcalde  Leavenworth,  dated  September  25th, 
1848,  oxifirmed  by  resolutions  of  the  Ayuntamiento  or  Town 
Council  of  the  District  of  San  Francisco,  and  registered  and 
recorded  before  the  3d  day  of  April,  1850,  in  the  books  of 
record  then  in  the  Alcalde's  office,  but  afterwards  turned  over 
to,  and  now  remaining  in  the  custody  of  the  Recorder  of  San 
Francisco,  and  also  constituting  a  portion  of  the  records  of  his 
office. 

Plaintiffs  seek  to  recover  the  lands,  and  rely  upon  the  same 
Act  and  a  grant  to  Thomas  Sprague,  executed  by  Alcalde 
Geary  in  pursuance  of  a  sale  at  auction  of  the  beach  and  water 
lots  by  direction  of  the  Ayuntamiento,  made  on  the  3d  day  of 
January,  1850,  The  question  is,  as  to  which  party  acquired 
the  title. 

Section  two  of  the  Act  provides,  that,  **  all  the  lands  men- 
tioned in  the  first  secti(»  of  this  &.ct,  which  have  been  sold 
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ty  the  authority  of  the  Ayuntamiento,  etc-,  *  *  * ;  or  which 
have  been  sold  or  granted  by  any  Alcalde,  etc,  *  *  [de- 
scribing the  lands  in  terms  sufficiently  broad  to  embrace  both  of 
said  grants,]  shall  be  and  the  same  are  hereby  granted  and 
confirmed  to  the  purchaser  oi*  purchasers  or  grantees  aforesaid, 
by  the  State  relinquishing  the  use  and  occupation  of  the  same 
and  her  interest  therein  to  the  said  purchasers  or  grantees, 
their  heirs  and  assiglis,  or  any  person  or  persons  holding  under 
them,  for  the  term  of  ninety-nine  years.''  *  *  It  then 
exempts  the  Government  reservations,  '^except  that  any  estate 
held  by  virtue  of  any  lease  or  leases  executed  or  confinned  by 
any  officer  of  the  United  States  on  behalf  of  the  same,  shall 
be  and  the  same  are  hereby  granted  and  confirmed  to  the  lessees 
thereof."     •     •     ♦ 

Section  three  provides,  that  "the  original  deed  or  other 
-written  or  printed  instruments  of  conveyance,  by  which  any 
of  the  lands  mentioned  in  the  first  section  of  this  Act  were 
conveyed  or  granted  by  such  Common  Council,  Ayuntamiento 
or  Alcalde  •  •  •  may  be  read  in  evidence  in  any  Court 
of  justice  in  this  State,  *  *  •  and  shall  be  prima  facie 
evidence  of  title  and  possession,  to  enable  the  plaintiff  to  re- 
cover the  possessicm  of  the  land  so  granted." 

It  is  said  that  these  provisions  do  not  in  terms  purport  to 
confirm  the  grants  —  the  instruments  executed  by  the  Alcaldes 
—  but,  on  the  contrary,  to  make  an  original  legislative  grant 
without  reference  to  any  equitable  rights  of  the  parties  claim- 
ing under  the  Alcalde  grants;  that  those  sales  and  grants 
were  referred  to,  not  because  it  was  intended  to  validate  and 
confirm  them,  but  only  to  identify  the  individuals  who  were 
to  be  the  recipients  of  the  legislative  bounty.  It  is  true,  the 
instruments  in  writing  are  not  expressly  mentioned  as  the 
objects  to  be  confirmed.  But  the  instruments  are  not  the  grants 
or  things  to  be  confirmed.  They  are  but  the  evidence  of  the 
action  of  the  municipal  officers.  But  the  Act  does  refer  to  lands 
"  sold  by  authority  of  the  Ayuntamiento,"  or  "  sold  or  granted 
by  the  Alcaldes,"  etc,  and  says  that  "the  same  afe  hereby 
granted   and  confirmed  to  the  purchaser,  or  purchasersi  or 
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grantees  aforesaid."  The  term  ^'  granted ''  ia  nsed^  it  is  true, 
•but  tlie  word  ^^ confirmed''  is  also  used  with  reference  to  the 
prior  sales  and  grants,  and  the  purchasers  and  vendees  under 
them,  which  shows  that  it  was  the  intention  to  validate  and 
give  effect  to  the  former  sales  and  grants,  which  were  invalid 
without  such  confirmation.  When  speaking  in  the  same  sec- 
tion of  leases  bj  the  Gk>vemment  officers  —  which  were  equally 
invalid  —  the  Legislature  say,  "  that  any  estate  held  by  virtue 
of  any  lease,  etc.,  shall  be  and  the  same  is  hereby  granted  and 
confirmed  to  the  lessees  thereof."  These  leases  did  not  pur- 
port to  grant  the  land,  and  the  Act  did  not  grant  or  confirm 
any  estate  except  that  which  the  leases  themselves  purported 
to  convey.  It  is  evident  from  the  whole  object,  scope  and 
tenor  of  the  Act,  and  the  circumstances  surrounding  the  sub- 
ject matter  about  which  the  Legislature  were  then  legislating, 
that  there  was  something  more  intended  by  the  language  used 
than  the  identification  of  the  objects  of  legislative  bounty. 
Parties  had  procured  grants  and  leases  of  lands  from  the  only 
officers  who  assumed  to  act  in  such  matters,  upon  the  considera- 
tion usually  demanded  at  that  time,  and  had  made  valuable 
improvements  on  the  faith  of  such  contracts.  It  manifestly 
seemed  to  the  Legislature  that  such  parties  had  an  equitable 
claim  upon  the  State  to  have  their  grants  confirmetl,  anc  in 
consideration  of  such  supposed  equitable  rights  these  pro- 
visions were  introduced  into  the  Act,  with  the  intent  not  only 
to  grant  these  lands,  but  to  grant  and  confirm  them  to  the 
parties  supposed  to  have  the  equitable  title,  and  to  no  others; 
and  to  confirm  the  lands  to  such  parties  in  the  character  of 
purchasers  and  grantees  under  the  original  grants,  and  not  as 
the  recipients  of  gratuitous  favors.  No  other  .parties  are 
referred  to  or  provided  for  in  the  Act,  and  the  word  "con- 
firmed" is  an  apt  and  proper  one  to  express  that  intention. 
This  intent  appears  the  more  clearly  from  the  provisions  of  the 
third  section,  where  the  instruments  executed  by  the  Alcalde 
are  mentioned  in  express  terms,  and  it  is  provided  "that  the 
original  deed  or  other  written  or  printed  instruments  of  convey- 
ance by  which  any  lands,  etc,  were  conveyed  by  such  Com- 


150  Seabuby  v.  Axthub.  [Sup.  Ct. 


Oplxilon  of  th«  Court. 


mon  Cotmcil,  Ajuntamiento  or  Alcalde,  etc.,  may  be  read  in 
evidence,  etc.,  and  shall  be  prima  facie  evidence  of  title,"  etc 
These  very*  instrumenta  are  here  expressly  made  the  evidence 
of  title.  Why  was  this,  if  it  was  not  intended  to  ratify,  con- 
firm and  give  them  efFect ;  if  it  was  not  designed  that  the  le^s- 
lative  grant  should  relate  to,  confirm  and  give  vitality  to 
the  grants  purported  to  be  evidenced  by  these  instruments? 
We  must  not  confine  ourselves  in  the  interpretation  of  this 
statute  to  the  word  "granted"  alone,  or  adhere  too  strictly 
■to  the  mere  definition  of  words.  A  legislative  Act  is  to  be 
interpreted  according  to  the  intention  of  the  Legidature  ap- 
parent upon  its  face.  Every  technical  rule  aa  to  the  ccmstraction 
or  force  of  particular  terms  must  yield  to  the  dear  expression 
of  the  paramount  will  of  the  Legislature.  (WtUcinson  v. 
Leland,  2  Peters,  662.)  The  whole  Act  must  be  construed 
together.  And,  looking  to  all  its  provisions^  we  can  give  it 
no  other  construction  than  that  it  was  the  intention  to  con- 
firm and  give  effect  to  the  grants  referred  to  in  the  Act  The 
word  "  granted ''  was  properly  used,  because  the  title  was  in 
fact  then  in  the  State,  and  it  might  be  necessary  —  it  was  at 
least  proper  —  to  make  the  act  of  confirmation  of  the  former 
sales  effectual. 

Such  being  the  case,  the  confirmation  has  relation  to  the 
Alcalde  grants  —  the  first  act  in  the  series  upon  which  the  title 
depends  —  the  consideration,  so  to  speak,  upon  which  the  legis- 
lative grant  and  confirmation  are  based,  and  the  title  by  rela- 
tion will  date  from  the  date  of  said  grants  by  the  Alcalde. 
The  title  of  the  defendants  is,  therefore,  the  oldest,  and  must 
prevail 

In  this  case  the  equities  also  seem  to  be  with  the  defendants, 
for  at  the  sale  at  auction  in  1850,  when  the  lot  in  question 
was  put  up,  notice  of  the  prior  grant  to  Parker,  and  that  the 
parties  claimed  title  under  it,  was  publicly  given,  and  Sprague 
purchased  with  actual  notice.  The  last  sale  had  no  greater 
validity  than  the  first;  and  it  equally  required  the  oonfinn- 
atory  grant  of  the  Legislature  to  give  it  validity. 

There  does  not  appear  to  us  to  be  any  force  in  the  aigoment 
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based  upon  the  order  in  which  the  yariona  classes  of  titles  con- 
firmed are  mentioned  in  the  Act. 

Appellants  insist^  that  if  they  have  not  the  prior  right,  the 
plaintiffs  and  defendants  are,  at  least,  both  donees  under  the 
statute,  standing  wquali  jure,  each  taking  one  half,  and  that 
they  are  entitled  to  recover  to  that  extent 

Seabury  before  brought  a  suit  against  Field  in  the  United 
States  Circuit  Court,  to  recover  the  lot  now  in  controversy, 
and  the  cause  went  to  the  Supreme  Court  of  the  United  States 
on  a  writ  of  error.  Both  parties  relied  upon  these  same  titles. 
Upon  the  trial  in  the  Court  below,  the  Judge,  in  his  charge 
to  the  jury,  among  other  things,  said:  ''Both  parties  in  the 
suit  bringing  themselves  within  the  classes  designated,  the  de- 
fendants being  in  possession,  as  has  been  ascertained  by  the  evi- 
dence, would,  on  principles  of  law,  be  entitled  to  a  verdict'* 
And  the  Supreme  Court  of  the  United  States,  in  reviewing 
this  portion  of  the  charge,  said:  "In  this  the  Court  was 
correct"  (Field  v.  Seabury  et  (A,,  19  How.  S.  C.  U.  S.  830.) 
Admitting,  then,  that  both  parties  are  within  the  classes  of 
grantees  designated  by  the  Act,  under  the  law  as  here  laid 
down,  the  plaintiffs  are  not  entitled  to  recover.  There  is  cer- 
tainly no  intention  manifested  on  the  face  of  the  Act  to  grant 
an  estate  in  common  to  Parker  and  Sprague,  or  their  respec- 
tive grantees. 

But,  if  the  views  before  expressed  are  correct,  although 
both  are  within  the  terms  of  the  Act,  the  title  of  the  defend- 
ants originated  in  a  prior  grant,  and  takes  the  precedence.  It 
must  therefore  prevail 

JudgmeiU;  affirmed. 


DAVID    CALDERWOOD    v.    ROBERT    0.    BROOKS, 
ANTHONY  RILEY,  Aim  JAMES  BURKE. 

Pastim  *o  Motioh  itm  Maw  Tsux«. — One  of  Mveral  ptrtiea  against  whOB 
a  Judgment  li  rendered,  who  does  not  Join  ia  a  motion  lot  a  naw  trial, 
cannot  complain  of  alleged  error  In  denying  a  new  trlaL 
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Residence  of  Defendant  sebved  with  88mmon8. — If  the  affidavit  of  kit- 
fee  of  summons  states  the  county  In  which  service  was  made,  and  defeD^t 
makes  default,  It  will  he  presumed  that  he  was  a  resident  of  the  coenty 
where  service  was  made. 

Description  of  Land  sued  fob  in  a  Summons. — In  ejectment.  If  the  lon- 
mons  contains  no  description  of  the  demanded  premises,  except  to  refer  to 
the  complaint  for  such  description,  and  two  or  more  of  the  defendants  reside 
in  the  same  county,  and  the  summons  is  served  on  all  defendants  in  tbat 
county,  but  a  copy  of  the  complaint  on  one  only,  the  summons  Is  safficlent 
to  sustain  a  Judgment  by  default  against  those  not  served  with  a  copy  of 
the  complaint. 

Etidbncb  of  Sbbticb  of  a  Nonci. — ^A  statement  on  the  hack  of  a  notice 
of  motion  for  a  new  trial,  signed  by  the  attorney  of  the  moving  party, 
stating  that  the  notice  was  served  at  a  certain  time,  is  not  evidence  of 
such  service. 

NoTiCB  of  Motion  fob  Naw  Tbial. — <Cn]eB8  the  reeor^  contains  evidence  of 
the  service  of  the  notice  of  motion  for  a  new  trial,  or  it  clearly  appean 
from  the  record  that  service  of  the  notice  was  waived,  the  Oourt  hat  no 
Jurisdiction  of  the  motion. 

Waiver  of  Sebyicb  of  Noticb.^— -If  the  reeord  does  not  show  that  the  party 
resisting  an  application  for  new  trial  proposed  anj  amendments  to  the 
statement,  or  participated  in  its  settlement,  it  will  not  he  presumed  that  he 
waived  service  of  notice. 

Objbction  to  want  of  Findinob. — If  a  party  does  not  teeniest  the  Court  co 
file  findings,  or  move  the  Court  to  amend  its  findings,  and  upon  a  refusal  of 
the  Court  to  do  either,  except  thereto,  he  cannot  complain  of  a  want  of  or 
the  insufBciency  of  the  findings. 

AGAINST  whom  a  Bbcovbby  in  Cjuctmsnt  is  BnoBKCB^ — Tbe  recovery  d 
a  Judgment  in  an  action  of  ejectment  Is  evidence  that  at  the  commencement 
of  the  action  the  plaintiff  was  entitled  to  the  possession  as  against  the  de^ 
fendant ;  but.  In  order  to  constitute  it  evidence  against  a  third  person,  not 
claiming  under  the  defendant,  it  must  be  shown  that  the  third  person  bori 
such  a  relation  to  the  defendant's  title  that  it  was  his  duty  to  have  defeadeo 
the  action  upon  the  requisite  notice  thereof  being  given,  and  that  he  bad  s 
proper  opportunity  to  make  a  defense  founded  upon  his  title. 

Waiver  of  Fobfbjtubb  of  a  Lba8&( — The  forfeiture  of  a  lease  is  not  waived 
by  the  lessor  allowing  the  tenant  to  hold  over  without  notice  to  quit,  unless 
there  are  circurantances  which  show  that  a  new  term  has  been  crested  between 
the  parties. 

Appeal  from  the  District  Court^  Twelfth  Judicial  District. 
City  and  County  of  San  Francisca 

The  facts  are  stated  in  the  opinion  of  the  Court 

E.  A.  Lawre$iee,  tor  ApjpeWanU 

David  Calderwood,  in  pro.  per.,  for  Bespondent 
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By  the  Court,  Rhodes,  J. 

This  is  an  action  of  ejectment  The  default  of  Riley  and 
Burke,  two  of  the  defendants,  was  entered,  and  the  action  was 
tried  by  the  Conrt  as  against  Brooks,  the  remaining  defendant, 
and  judgment  was  rendered  against  all  the  defendants.  Brooks 
moved  for  a  new  trial,  and  the  motion  having  been  denied,  all 
&e  defendants  appeal  from  the  judgment  and  from  the  order 
denying  a  new  trial.  Riley  and  Burke  cannot  complain  of 
alleged  errors  of  the  Court  in  refusing  the  new  trial,  for  they 
were  not  parties  to  the  motion.  They  allege  that  the  affidavit 
of  service  of  the  summons  is  insufficient,  because  it  does  not 
state  that  they  resided  in  San  Francisco.  It  states  that  they 
were  served  in  that  county,  and  it  will  be  presumed,  nothing 
to  the  contrary  appearing,  that  they  resided  in  the  county  in 
which  they  were  served  with  process.  It  is  also  claimed  that 
the  summons  does  not  warrant  the  default,  because  it  does  not 
contain  a  description  of  the  land  sued  for.  It  appears  that 
the  three  defendants  were  served  with  process  in  the  same 
county,  and  that  a  copy  of  the  complaint  was  served  upon 
Brooks  alone.  The  statute  (Practice  Act,  Sec.  28)  does  not 
require  the  copy  of  the  complaint  to  be  served  on  more  than 
one  of  the  defendants  residing  in  the  county,  and  therefore  the 
service  upon  the  one,  is  deemed  a  service  upon  all  the  defend- 
ants within  the  oounly.  In  the  summons  the  ^^  cause  and 
general  nature  of  the  action '^  is  described  in  these  words: 
^And  said  action  is  brought  to  recover  the  possession  of  cer- 
tain land  and  premises,  more  particularly  described  in  the 
complaint  herein.'*  The  complaint  is  thus  by  reference  made 
a  part  of  the  summons,  and  it  affords  a  proper  description  of 
the  premises.  The  summons  and  affidavit  vrere  sufficient  to 
authorize  the  entry  of  the  default. 

The  plaintiff  insists  that  the  order  of  the  Court  in  denying 
the  motion  for  a  new  trial  cannot  be  considered,  because  the 
notice  of  the  motion  was  not  served  upon  him.  The  record 
must  contain  the  evidence  of  the  service  of  the  notice,  or  it 
must  cleiariy  appear  f  rpm  the  record  that  service  oi  the  notice 
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was  waived,  (Munch  v.  Williamson,  24  Cal,  167 ;  Bear  Rivpr 
If.  Bolles,  Id.  854;  Plateau  v.  LubecJc,  Id.  364.)  The  follow- 
ing iDdorsement  appears  upon  the  notice  of  the  defendant's 
motion  for  a  new  trial.  "Service  admitted  of  the  within 
notice,  November  17th,  1868,  served  D.  Calderwood,  Novem- 
ber 17th,  1863,  by  sending  notice  in  envelope  (paying  postage) 
directed  to  D.  Calderwood,  San  Francisco.  AL  H.  Furman/' 
The  notice  was  signed  by  "  W.  H.  Furman,  attorney  for  the 
defendant"  The  indorsement  affords  no  evidence  of  the  ser- 
vice, for  it  ia  not  an  admission  by  the  plaintiff  of  service,  and 
the  service  by  mail  is  not  verified  by  the  certificate  of  an 
officer  authorized  to  make  service,  nor  by  the  affidavit  of  any 
person.  Service  upon  a  party  may  be  personal,  or  by  leaving 
the  notice  at  his  residence,  or  by  niail  if  his  residence  k  not 
known.  (Prac.  Act,  Sec.  520.)  It  does  not  appear  that  the 
plaintififs  residence  was  unknown,  and  therefore  the  service 
by  mail  did  not  constitute  a  legal  service. 

It  does  not  appear,  either  expressly  or  by  implication,  that 
service  of  the  notice  was  waived.  It  appears,  from  a  notice 
signed  by  the  plaintiff,  attached  to  the  statement  on  motion 
for  a  new  trial,  that  he  offered  to  return  the  statement  to  the 
defendant's  attorney,  for  the  reason,  among  others,  that  the 
notice  of  the  motion  had  not  been  served  on  him,  and  it  does 
not  appear  that  the  plaintiff  proposed  any  amendments  to,  or 
participated  in  the  settlement  of  the  statement  The  minutes 
of  the  Court  show  that  the  plaintiff  moved  to  strike  out  the 
motion  for  a  new  trial,  and  the  statement.  Under  these  cir- 
cumstances he  cannot  be  deemed  to  have  waived  the  service  of 
the  notice  of  the  motion. 

The  notice  of  the  motion  not  having  been  served,  the  Court 
below  had  no  jurisdiction  of  the  motion;  and  the  statement 
on  the  motion,  including  the  grounds  properly  resting  upon 
the  statement  for  their  support,  must  be  disr^arded  by  this 
Court  on  appeal.  This  leaves  the  case  to  stand  upon  the 
judgment  roll,  and  we  can  notice  only  the  errors  appearing 
therein. 

The  defendant,  among  his  pointSi  aaaigna  for  error  the  order 
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Striking  out  a  part  of  the  answer  of  Brooks.  We  cannot  find 
in  the  transcript  a  motion  to  strike  out  any  part  of  the  answer ; 
the  record  fails  to  disclose  what  portion  was  stricken  out ;  and 
it  does  not  appear  that  the  defendant  took  an  exception  to  the 
order  striking  out  a  part  of  the  answer;  and  we  are  therefore 
unable  to  understand  why  counsel  should  have  presented  the 
point. 

The  further  points  are  made  that  the  Court  erred  in  over- 
ruling the  defendant's  exceptions  for  the  want  of  a  findings 
and  his  motion  to  modify  the  same,  and  in  ordering  judgment 
without  filing  any  findings.  It  appears  from  a  paper  copied 
into  the  transcript^  but  which  forms  no  part  of  the  judgment 
roll,  or  a  statement  or  bill  of  exceptions,  that  the  defendant, 
thirteen  days  after  the  Court  ordered  judgment  for  the  plaintiff, 
and  three  days  after  the  entry  of  judgment,  excepted  to  the 
entry  of  the  judgment  for  the  reason  that  no  findings  of  fact  and 
conclusions  of  law  were  filed.  But  we  find  no  motion  that  thi 
Court  amend  the  findings,  nor  any  exception  of  the  defendant  ta 
the  refusal  of  the  Court  to  file  findings  after  objections  made^ 
as  prescribed  by  the  Act  of  1861,  to  regulate  appeals  (Statutes 

1861,  p.  589) ;  and  the  transcript  shows  that  subsequently  to 
the  defendant's  objections  for  the  want  of  a  finding,  the  Court 
filed  its  findings  of  fact  and  conclusions  of  law,  and  thus  obvi- 
ated the  objection  made.  The  points  seem  not  only  not  well 
taken,  but  destitute  of  all  support. 

The  only  question  in  the  case  presenting  any  difficulty  is 
whether  the  findings  of  fact  support  the  judgment.  It  appears 
by  the  findings  that  the  action  of  Edmofid  Brooks  v.  Roas  et  <A., 
in  which  Calderwood  and  R,  C.  Brooks  were  also  defendants, 
was  commenced  March  14:tb,  1861,  and  judgment  therein 
against  R  C.  Brooks,  but  not  against  Calderwood  —  the  acticu 
having  been  dismissed  as  to  him  —  was  rendered  November  12th, 

1862,  and  on  the  8th  day  of  May,  1863,  R.  C.  Brooks  was  div 
possessed  by  virtue  of  the  writ  issued  upon  the  judgment.  Tlvs 
action  was  conmaenced  in  April,  1863,  and  it  is  found  that  R  ( ). 
Brodks  entered  under  a  written  lease,  dated  ITovember  13tK 
1861,  for  the  term  of  one  year,  and  that  he  and  the  other 
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defendants '  were  in  possession  at  the  commencement  of  thia 
action.  It  is  argued  that  the  proceedings,  judgment  and  writ 
in  the  case  of  Brooks  v.  Ross,  and  the  fact  that  under  the  writ 
R.  0.  Brooks  was  evicted  from  the  premises,  prove  that  the 
title  of  Edmond  Brooks  is  paramount  to  that  of  Calderwood. 
The  judgment  roll  in  that  case  which  is  inserted  in  the  state- 
ment in  this  case  cannot  be  looked  into  to  determine  the  ques- 
tion, for  the  reasons  already  given,  but  we  are  confined  to  the 
findings.  It  is  not  stated  in  the  findings  that  the  title  of 
Edmond  Brooks  was  superior  to  that  of  Calderwood,  nor  that 
he  had  the  right  of  possession  as  against  Calderwood,  nor  what 
was  the  right  or  title  of  Edmond  Brooks  upon  which  he  recov- 
ered the  possession,  nor  that  any  right  or  title  of,  or  derived 
from,  Calderwood,  was  in  issue  in  that  action.  It  is  not  to  he 
presumed  that  Calderwood's  title  was  in  issue,  for  the  reason, 
if  for  none  other,  that  at  the  commencement  of  that  action  no 
privity  between  him  and  R  0.  Brooks  appears,  but  it  is  found 
that  Brooks  entered  as  his  tenant  after  the  commencement  of 
the  action.  The  recovery  in  ejectment  by  the  plaintiff  is  evi- 
dence that  at  the  commencement  of  the  action  the  plaintiff 
was  entitled  to  the  possession  as  against  the  defendant^  but  in 
order  to  constitute  it  evidence  against  a  third  person,  not  claim- 
ing under  the  defendant,  it  must  be  shown  that  the  third  pe^ 
son  bore  such  a  relation  to  the  defendant's  title,  that  it  waa 
his  duty  to  have  defended  the  action,  upon  the  requisite  notice 
thereof  being  given,  and  that  he  had  a  proper  opportunity  to 
make  a  defense  founded  upon  his  title.  The  findings  do  not 
show  any  privity  between  Calderwood  and  R.  C.  Brooks  at  or 
before  the  commencement  of  the  action  of  BrooJcs  v.  Boss,  and 
the  judgment  is  not  evidence  of  title  in  Edmond  Brooks  para- 
mount to  that  of  Calderwood.  It  appears  from  the  findings 
that  R.  C.  Brooks  entered  as  Calderwood's  tenant  for  one  year, 
that  the  year  had  expired,  and  that  the  tenant  had  forfeited 
his  lease  before  the  commencement  of  this  action.  The  plain- 
tiff was  thereupon  entitled  to  recover  the  possession  of  the 
leased  premises.  The  forfeiture  was  not  waived,  as  the  defend- 
ant argues,  in  consequence  of  the  tenant's*  holding  over  and  no 
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notice  to  quit  l^eing  given,  for  the  mere  holding  oyer  would 
not  entitle  him  to  notice  to  quit,  nor  would  it  amount  to  a 
waiver  of  the  forfeiture,  unless  the  holding  over  was  under 
such  circumstances  that  the  Court  would  be  justified  in  find* 
ing  that  a  new  term  had  been  created  between  the  parties.  This 
matter  is  set  at  rest  by  the  fact  that  the  Court  has  not  found 
that  a  further  term,  commencing  at  or  after  the  expiration  of 
the  year,  was  created.  In  our  opinion  the  finding  supports 
the  judgment. 

Judgment  affirmed. 


JOHN  ECHOLS  v.  0.  D.  CHENEY. 

BT  AH  Attobnbt  iv  Fact. — A  deed  made  by  an  attorney  In  fact,  In 
which  he  names  himself  as  the  attorney  In  fact  for  his  principal  as  the  party 
of  the  firit  part,  and  to  which  he  signs  his  own  name  opposite  the  seal, 
•■  the  altonley  in  fact  of  his  principal,  doea  not  convey  the  title  or  interest 
of  the  principal  In  the  land  therein  described,  either  under  the  Mexican  or 
commpn  law.  The  words  "attorney,**  etc,  are  merely  deaoHptio  persona, 
and  the  mere  fact  that  the  party  of  the  flrat  part  la  the  attorney  does  not 
make  the  deed  a  deed  of  tho  principal. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
County  of  Santa  Clara. 

The  following  is  the  deed  under  which  respondent  claimed 
title: 

This  indenture,  made  the  second  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine, 
between  Henry  P.  Chase,  attorney  for  Henry  L.  Sheldon,  of 
the  Sandwich  Islands,  in  the  Pacific  Ocean,  of  the  first  part, 
and  Eichard  M.  Harmer,  of  the  Pueblo  de  San  Jos6,  of  the 
second  part,  witnesseth:  That  the  said  party  of  the  first 
part,  in  consideration  of  the  sum  of  three  hundred  dollars,  in 
hand  duly  paid,  hath  sold  and  by  these  presents  doth  grant 
and  convey  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever,  all-  that  certain  piece  or  parcel  of  land 
lying  and  being  in  the  Pueblo  de  San  Jose,  and  known  to  be 
lot  number  eight,  (8,)  in  block  number  three,  (8,)  and  range 
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four,  (4,)  north  of  the  base  line,  containing  fifty  varaa  square, 
according  to  the  surrey  of  said  city,  said  lot  being  the  comer 
of  Fourth  and  St.  John's  streets,  together  with  all  and  sin* 
gular  the  rights,  privileges  and  appurtenances  thereunto  be- 
longing, or  in  anywise  appertaining;  to  have  and  to  hold  the 
same  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  forever. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
the  day  and  year  first  above  written. 

[ssAi^]  Hbitby  p.  Chasb. 

Attorney  for  Henry  L.  Sheldon. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

8.  0.  Houghton,  for  Appellant. 

The  deed  is  an  indenture  made  '' between  Henry  F.  Chase, 
attorney  for  Henry  L.  Sheldon,  of  the  first  part,'*  etc;  "and 
Richard  M.  Harmer,**  etc.,  "  of  the  second  part,'*  whereby  the 
said  party  of  the  first  part,  that  is  to  say,  Henry  P.  Chase, 
'^  grants  and  conveys  unto  the  said  party  of  the  second  part'' 
the  premises  in  question,  and  concludes  as  follows : 

''In  testimony  whereof,  I  have  hereimto  set  my  hand  and 
seal,"  etc 

[sEiJu]  **Hbwby  P.  Chasb^ 

''Attorney  for  Henry  L.  Sheldon." 

The  party  of  the  first  part  is  Heniy  P.  Chase,  and  the  deed 
conveys  the  title  of  the  party  of  the  first  part,  and  does  not 
purport  to  convey  anything  more.  The  concluding  clause  runs 
thus :  "  In  witness  whereof,  I,"  that  is  to  say,  Henry  P.  Chase, 
the  said  party  of  the  first  part,  "  have  hereunto  set  my  hand 
and  seal,  the  day  and  year  first  above  written;"  then  follows 
the  signature  of  Henry  P.  Chase  and  his  seal,  under  which 
it  written,  "  Attorney  for  Henry  L.  Sheldon." 

The  conveyance  is  not  made  in  the  name  of  Sheldon,  nor  is 
Sheldon  named  therein  as  a  party  thereto.  It  is  not  therefore 
ihfi  deed  of  Sheldon,  and  did  not  oonvej  his  title  to  the  fieat 
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ises.  (Elwell  v.  Shaw,  16  Maas.  46 ;  Fowler  v,  WelU,  7  Mass. 
IS;  Devinney  v.  Reynolds,  1  Watts  &  Sergeant^  328 ;  Townsend 
y.  Coming,  23  Wend.  440;  Clarke's  Lessee  v.  Courtney,  6 
Peters,  81;  9  Curtiss,  366.) 

Moore  A  Laine,  for  Respondent 

Passing  the  common  law  authorities  cited  by  appellant,  and 
granting  for  the  sake  of  argument  that  he  is  correct  as  to  the 
rule  at  conmion  law,  we  claim  that  at  the  civil  and  Mexican 
law  the  rule  was  otherwise.  The  rule  under  the  civil  or 
Mexican  law  was^  as  we  understand  it,  that  a  power  executed 
by  the  attorney  in  his  own  name  binds  the  principal  when  the 
agent  acts  in  the  business  intrusted  to  him  and  within  the 
scope  of  his  power;  the  liability  of  the  principal  under  that 
system  depended  on  the  act  done,  and  not  upon  the  form  in 
which  it  had  been  executed;  in  this  case  there  is  no  question 
as  to  the  sufficiency  of  the  power  under  which  Chase  acted, 
hence  the  execution  is  good.  (See  Hopkins  v.  Lacoviure,  4 
La.  O.  S.  64,  and  Story  on  Agency,  Note  8  to  Section  162.) 

Sy  the  Court,  Cttbbey,  J. 

This  is.  an  action  of  ejectment,  commenced  in  December, 
1868,  to  recover  a  lot  of  land  in  the  City  of  San  Jos^.  The 
defendant's  answer  is  a  traverse  of  eadi  and  every  material 
allegation  of  the  complaint  The  action  was  tried  before  the 
Court  without  a  jury  and  a  jBnding  was  rendered  in  favor  of 
the  plaintiff.  The  defendant  moved  to  set  aside  the  conclu- 
sions of  law  stated  in  the  finding,  and  instead  to  substitute 
that  "  the  defendant  is  entitled  to  judgment  for  costs,"  The 
motion  was  denied  and  the  defendant  excepted.  The  defend- 
ant then  moved  the  Court,  upon  the  pleadings  and  facts  found, 
to  render  judgment  for  the  defendant  This  motion  was  also 
denied  and  the  defendant  excepted,  and  thereupon  judgment 
was  entered  for  the  plaintiff. 

From  the  finding  of  facts  it  appears  that  both  parties  claim 
to  derive  title  to  the  premises  from  a  oomnum  source  —  Henry 
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L.  Sheldon.  The  Court  find  that  in  1849  Henry  L.  Sheldon 
made,  executed,  acknowledged  and  delivered  to  Henry  P. 
Chase  a  full  power  of  attorney  for  the  sale  of  said  land,  which 
was  duly  recorded  in  the  records  of  the  Pueblo  of  San  Jose  in 
that  year. 

"  That  in  the  year  1849  the  said  Henry  P.  Chase,  as  atto^ 
ney  of  Henry  L.  Sheldon,  for  a  valuable  consideration  made, 
executed,  acknowledged  and  delivered  a  deed  of  the  premises 
to  Richard  Harmer,  of  all  the  right,  title  and  interest  of  said 
Sheldon  to  said  premises,  which  said  deed  was  duly  recorded 
in  the  year  1849,  in  the  records  of  said  Pueblo,  at  San  Jose, 
which  deed  bears  date  1849,  and  is  hereby  referred  to  and  made 
a  part  hereof." 

That  in  June,  1862,  Richard  Harmer,  for  a  valuable  con- 
sideration, conveyed  by  deed  his  right,  title  and  interest  in  the 
premises  to  the  plaintiff,  which  deed  was  duly  acknowledged 
and  recorded  in  the  same  month* 

That  in  October,  1862,  Henry  L.  Sheldon,  for  a  valuable 
consideration  made,  executed,  acknowledged  and  delivered  his 
deed  of  said  lands  and  premises  to  Davis  Devine,  the  defend- 
ant's landlord,  which  deed  was  duly  recorded  before  this  action 
was  commenced. 

In  the  transcript  is  found  a  copy  of  the  deed,  which  is  the  one 
referred  to  by  the  Court,  purporting  to  have  been  executed  on 
the  2d  of  November,  1849,  "  between  Henry  P.  Chase,  attorney 
for  Henry  L.  Sheldon,  of  the  Sandwich  Islands,  in  the  Pacific 
Ocean,  of  the  first  part,  and  Richard  M.  Harmer,  of  the  Pueblo 
of  San  Jose,  of  the  second  part,"  by  which  the  "  party  of  the 
first  part,  in*  consideration  of  the  sum  of  three  hundred  dollars, 
in  hand  duly  paid,  hath  sold  and  by  these  presents  doth  grant 
and  convey  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  forever,"  the  premises  in  controversy.  The  testatum 
clause  of  the  deed  is  as  follows:  '  "  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  the  day  and  year  first  above  writ- 
ten." It  is  signed  "  Henry  P.  Chase,  attorney  for  Henry  L.  Shel- 
don," and  opposite  the  name  of  Chase  is  aflSxed  a  seal.  The  deed 
is  acknowledged  by  him  as  the  person  who  executed  it,  and  it 
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was  recorded  in  Book  Five  of  Solars,  in  the  Recorder's  office 
of  the  County  of  Santa  Clara.  The  Court  finds  that  the  deed 
executed  by  Chase  was  a  deed  of  all  Sheldon's  right,  title  and 
interest  in  the  premises,  and  was  executed  by  him  as  the  atto> 
ney  of  Sheldon.  This  finding  was  not  sustained  by  the  deed 
referred  tb  by  the  Court.  The  deed  does  not  purport  to  have 
been  executed  by  Chase  as  Sheldon's  attorney,  nor  to  convey 
any  right,  title  or  interest  of  Sheldon  in  the  premises  described. 

It  is  not  pretended  on  the  part  of  the  respondent  that  the 
deed  executed  by  Chase  would  be  effectual  to  transfer  and 
convey  the  title  and  interest  of  Sheldon  in  the  premises  accord- 
ing to  the  rules  of  the  common  law,  but  it  is  contended  on 
his  behalf  that  at  the  date  of  the  deed  the  law  of  Mexico  was 
the  law  of  the  land,  and  that  by  the  Mexican  law  the  power 
which  Chase,  the  attorney  for  Sheldon,  possessed,  might  be 
lawfully  executed  by  the  attorney  in  his  own  name  so  as  to 
bind  his  principal,  and  that  it  was  so  executed  in  this  instance. 
Escriche  defines  a  letter  of  attorney  (procuracion)  to  be  a  deed 
by  which  one  person  empowers  another  to  do  some  particular 
thing  in  the  name  of  the  constituent,  and  the  same  authority 
defines  an  attorney  in  fact  (procurador)  to  be  one  who,  by  virtite 
of  power  derived  from  another,  is  authorized  to  perform  some 
specified  act  in  the  name  of  the  constituent  of  the  power. 
By  reference  to  the  deed  executed  by  Chase  it  will  be  seen 
that  he  did  not  profess  to  act  for  or  in  the  name  of  Sheldon, 
nor  to  convey  the  premises  in  dispute  as  the  property  of  Shel- 
don. The  addition  to  his  name  of  the  words  '^  Attorney  of 
Henry  L.  Sheldon  '*  was  a  mere  descrvptio  persona.  The  fact 
that  in  truth  he  was  the  attorney  or  procurador  of  Sheldon 
cannot,  by  the  most  liberal  rule  of  interpretation,  impart  to 
the  instrument  executed  by  Chase  the  character  of  a  convey- 
ance by  Sheldon.  Chase  might  as  well  have  described  himself  i 
as  of  any  other  profession  oi^  occupation  belonging  to  him  as 
that  of  "Attorney  of  Sheldon." 

Judgment  reversed  and  a  new  trial  ordered*  ! 

Vta^XXVIIlr^U 
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JAMES  B.  HAQGIN  et  dl.  v.  WILLIAM  S.  CLARK  et  ok. 
Airo  NATHAN  ROGERS. 

APPEAL  fBOM  AN  Ordib  uadm  OX  ApriDAYiTs. — ^In  an  appeal  taken  frooi  la 
order  made  after  final  Jadgment,  upon  affldavlta  filed.  It  la  not  ntcciwry  to 
make  a  atatement»  nor  la  It  necessary  to  specify  the  grounds  upon  which  tht 
appellant  will  rely  for  a  reversal  of  the  order. 

Appbal  ntOK  AK  OsoBH  WHEBi  THBBn  IB  A  BTAmKaMTd —  In  an  appeal  from  la 
order  made  after  final  Judgment,  if  appellant  makes  a  atatement  and  rdles 
npon  It  In  the  appellate  Court,  the  atatement  must  contain  the  gronndi 
upon  which  the  appellant  Intends  to  rely  on  appeal,  or  It  will  be  d]s^^ 
garded. 

Appeal  from  the  District  Cotirt,  Fourth  Judicial  District, 
City  and  Gouiity  of  San  Francisco. 

On  the  9th  day  of  February,  1863,  James  B.  Haggin  d  ol. 
recovered  judgment  in  the  District  Court  of  the  Fourth  Judi- 
cial District,  City  and  County  of  San  Francisco,  against  Wil- 
liam S.  Clark  ef  d.,  for  the  possession  of  a  lot  o£  land  in  said 
city.  Nathan  Eogers  was  not  one  of  the  defendants  by  name 
in  the  judgment  On  the  6th  day  of  January,  1864,  a  writ 
was  issued  on  the  judgment  and  placed  in  the  Sheriff's  hands, 
by  which  he  was  commanded  to  place  the  plaintiffs  in  posses- 
sion of  the  land  described  in  the  judgment.  On  the  22d  daj 
of  June,  1864,  the  Sheriff  returned  the  writ  with  an  indorse- 
ment thereon  dated  February  7th,  1864,  that  he  had  placed 
the  plaintiffs  in  possession  of  the  premises. 

On  the  13th  day  of  July,  1864,  the  plaintiffs  presented 
affidavits  to  the  Judge  of  said  Court,  stating  that  by  virtue  of 
the  said  writ  Nathan  Eogers  was  by  the  Sheriff  dispossessed 
and  put  out  of  possession  of  a  portion  of  the  premises  de 
scribed  in  the  writ  and  plaintiffs  were  put  in  possession,  but 
that  on  the  first  day  of  July,  1864,  said  Bogers  re-entered  and 
by  force  excluded  plaintiffs,  and  from  thence  had  detained  the 
same,  in  contempt  of  the  Court  and  its  process. 

Plaintiffs  asked  for  an  order  to  show  cause  why  Bo^rs 
should  not  be  punished  for  contempt  for  re-entering  without 
having  any  right  so  to  do,  after  having  been  dispossessed.  (See 
Laws  of  1862,  page  115.) 
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The  Judge  made  an  order  requiring  Rogers  to  show  cause 
before  him  on  the  18th  day  of  July,  1864.  Eogers  at  the 
bearing  filed  counter  affidavits.  Considerable  record  evidence 
was  introduced  by  plaintiffs  at  tbe  hearing.  The  Court  dis- 
charged the  order  and  plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Brooks  S  Whitney,  for  Appellants. 
James  it.  Taylor,  for  Respondent. 

By  the  Court,  Shaptee,  J. 

This  is  an  appeal  from  an  order  discharging  an  order  requir- 
ing the  respondent  to  show  cause  why  an  attachment  should 
not  issue  against  him  for  a  contempt  of  Court,  within  the  pro- 
visions of  an  Act  passed  April  8,  1862,  entitled  '^  An  Act  for 
the  punishment  of  contempts  and  trespasses.^^ 

There  is  a  statement  annexed  to  the  record  of  the  order 
appealed  from  and  all  the  errors  complained  of  arise  upon  the 
statement. 

The  respondent  insists  that  there  is  no  sufficient  specifica- 
tion in  the  statement  of  the  grounds  upon  which  the  appellant 
intended  to  rely  in  this  Court,  and  that  for  the  want  of  such 
specifications  the  order  should  be  affirmed.  The  appellant,  in 
reply  to  this  objection,  insists,  in  the  first  place,  that  in  a  case 
like  the  present,  no  specification  of  the  grounds  intended  to 
be  relied  on  is  necessary;  and  in  the  second  place,  if  mistaken 
in  the  first  position,  that  the  record  shows  a  specification,  and 
one  as  precise  in  its  terms  as  the  law  requires. 

First  —  "We  consider  that  a  specification  was  necessary  to 
entitle  the  plaintiff  to  a  hearing  upon  the  statement.  True, 
section  three  hundred  and  forty-three  of  the  Practice  Act  pro- 
vides: '^That  the  last  five  preceding  sections  (338,  839,  340, 
341,  342)  shall  not  apply  to  appeals  taken  from  an  order  made 
upon  affidavits  filed,  but  such  affidavits  shall  bo  annexed  to 
the  order  in  place  of  the  statement  mentioned  in  those  sec- 
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tions."  But  the  order  appealed  from  here  was  not  made  upon 
affidavits  alone.  Had  it  been^  it  would  not  only  have  heen 
unnecessary  to  specify  the  grounds  of  appeal,  but  a  Btatament 
would  have  been  unnecessary  also.  But  the  transcript  con- 
tains a  '^  statement ''  by  designation,  and  the  document  is  cer 
tified  to  by  the  Judge,  at  appellants'  request,  aa  a  ^correct 
statement  for  the  purposes  of  the  appeal"  But  the  '^  state- 
ment,'' in  addition  to  the  affidavits  used  at  the  hearing  on  the 
order  to  show  cause,  contains  the  writ  of  restitution  issued  on 
the  judgment  recovered  by  the  plaintiffs  in  Haggin  rf  at  v. 
Clarh  et  als.,  together  with  the  officer's  return  thereon,  and  a 
stipulation  that  the  judgment  ia  carrectly  described  in  the 
writ  It  shows^  further,  that  when  these  papers  were  offered 
in  evidence  the  respondent  objected  to  their  admissibility,  that 
the  objection  was  overruled  by  the  Court,  and  that  the 
respondent  excepted.  It  further  appears  from  the  **  state- 
ment," that  the  appellant  gave  in  evidence  the  judgment  roll 
in  Rogers  v.  Hoggin  et  at.,  and  Rogers'  statement  on  motion 
for  new  trial  therein,  in  which  statement  all  the  parol  and 
documentary  evidence  introduced  on  the  trial  of  that  action 
was  set  forth,  together  with  the  order  of  the  Court  denying 
the  motion.  It  further  appears  from  the  statement  herein 
that  the  respondent  objected  to  the  admissibility  of  those 
records  and  files,  and  that  he  excepted  to  the  decision  of  the 
Court  overruling  his  objections.  The  "statement,"  then,  ifl 
not  only  a  statement  in  form,  but  it  fulfils  all  the  uses  of  a 
statement,  and  may  be  said  to  demonstrate  its  own  necessity. 
The  purpose  of  the  appellants  in  putting  the  record  and  pro- 
ceedings in  Rogers  v.  Haggin  et  al.  in  evidence,  was  to  estop 
the  respondent  from  proving  that  he  was  not  a  party  defend- 
ant in  the  ejectment  suit  of  Haggin  v.  Clark  et  als.,  or  rather  to 
estop  bim  generally  from  averring  and  proving  that  he  was  not 
bound  by  the  judgment  in  that  action.  Had  the  appeal  been 
taken  from  the  order  as  related  to  the  affidavits  alone,  there 
conld  have  been  no  doubt  as  to  the  correctness  of  the  deciaon 
of  the  Court  below ;  but  the  appellant  having,  as  he  considered, 
established  an  estoppel  as  against  the  affidavits  of  the  respon- 
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dent,  very  properly  concluded  that  he  could  not  have  the  benefit 
of  it  in  an  error  unices  he  embodied  the  materials  upon  which 
the  estoppel  was  cast  in  a  statement  to  be  annexed  to  the 
record  of  the  order.  The  record,  then,  not  only  contains  a 
statement  in  form  but  a  statement  in  substance  also;  that  is, 
a  statement  made  to  meet  the  legal  necessities  of  a  case  to  be 
brought  to  this  Court  for  review.  It  follows  that  the  state- 
ment made,  to  entitle  the  appellants  to  be  heard  upon  it,  should 
conform  to  the  provisions  of  the  three  hundred  and  thirty- 
eighth  section  of  the  Practice  Act;  and  one  of  the  provisions 
of  that  section  requires  that  whenever  a  statement  is  made  it 
^  shall  contain  the  grounds  upon  which  the  appellant  intends 
to  rely  on  appeal;  **  and  "  if  it  does  not  contain  such  specifica- 
tion the  statement  will  not  be  noticed,"  (BarreU  v.  Tewlc^ 
bury,  16  CaL  358;  Reynolds  v,  Lawrence,  lb.  869;  Huiton  v. 
Reed,  25  CaL  478.) 

The  record  in  this  case  contains  a  specification  in  the  follow- 
ing language:  "To  which  order  and  decision  the  said  plaintiffs 
then  and  there  duly  excepted,  and  assign  as  error  that  said 
order  and  decision  are  against  law."  This  specification  is  too 
general  to  subserve  any  useful  purpose  and  might  as  well  have 
been  omitted.  The  objects  intended  to  be  secured  by  section 
three  hundred  and  thirty-eight  of  the  Practice  Act  are  dis- 
tmctly  set  forth  in  Button  v.  Reed  and  in  the  case  of  Barrett 
V.  Tewhsbury,  and  require  no  restatement  here.  This  case  is 
cle.arly  within  the  rule  established  by  those  decisions.  In 
Barrett  v.  Tewhsbury  the  Court  announced  that  it  would  for- 
bear to  apply  the  rule  to  cases  then  pending,  but  as  to  the 
future,  parties  and  attorneys  were  distinctly  told  that  the  rule 
would  be  rigidly  enforced;  and  this  monition  was  reiterated, 
in  effect,  in  Huiton  v.  Reed.  The  respondent  does  not  waive 
the  benefit  of  the  rule,  but  claims  that  it  should  be  enforced 
in  his  favor. 

The  order  appealed  from  ia  affirmed* 


li>6  People  t;.  Pbatt.  [Sup.  Ct 

SUtement  of  FacU. 

THE  PEOPLE  ex  rel.  CHAELES  B.  POLHEMUS  v.  0. 
C.  PKATT,  Judge  of  the  Distsiot  Coubt,  Twelfth 
•  JimiCLAX  District. 

Whbn  BiANDAMOs  DOM  NOT  Lxv. — ^If  the  plalntUT  In  an  action  morei  for  t 
Jadgrnent  of  dlimlasal  at  hia  coats,  and  the  motion  la  realsted  bj  the  de- 
fendant, and  denied  by  the  Court,  a  writ  of  mandate  will  not  be  Inoed 
commanding  the  Judge  to  enter  a  Judgment  of  dlamlssal. 

Baue. — In  refusing  to  enter  a  judgment  of  dismissal  in  an  action  on 
plalntlflTs  motion,  the  Judge  acta  Judicially,  and  a  mandamus  does  not  lie 
to  compel  him  to  reverse  hia  decision  and  render  a  diCTerent  one. 

Object  of  Wbit  of  Mandatb. — When  the  act  to  be  done  la  Judicial  tJd  die- 
cretlonary,  a  writ  of  mandate  cannot  direct  what  Judgment  shall  be  rend- 
ered, nor  can  It  be  granted,  after  an  inferior  tribunal  hcs  acted,  tor  tbe 
purpose  of  reviewing  Ita  decision. 

Rb&ibdt  fob  Judicial  Bbbob. — If  in  acting  Judicially  the  Court  commits  an 
error,  the  remedy  la  by  appeal  and  not  by  mandamna. 

On  the  6th  day  of  July,  1857,  Charles  B.  Polhemus,  the 
relator,  and  Gteorge  W.  P.  Bissell  commenced  an  action  in  the 
District  Court  of  the  Twelfth  Judicial  District,  City  and 
County  of  San  Francisco,  against  William  M.  Carpenter, 
James  P.  Treadwell,  and  others,  on  a  promissory  note  given 
by  Carpenter,  and  to  foreclose  a  mortgage  given  to  secure  the 
nota  Treadwell  was  made  a  defendant  under  an  allegation 
in  the  complaint  that  he  claimed  an  interest  in  the  mortgaged 
property  which  accrued  subsequent  to  the  lien  of  the  mort- 
gage. All  the  defendants  except  Treadwell  made  default  — 
Treadwell  answered.  A  judgment  was  rendered  in  the  Dis- 
trict Court,  from  which  an  appeal  was  taken  to  the  Supreme 
Court,  where  the  judgment  was  reversed  and  a  new  trial 
granted.  The  remittitur  was  sent  down,  and  the  cause  waa 
placed  on  the  calendar  for  trial  at  the  October  term,  1864. 
December  6th,  1864,  plaintiffs'  attorney  filed  the  following 
paper  in  the  cause: 

I  consent  that  this  suit  be  dismissed,  and  request  the  Clerk 
to  enter  such  dismissal  in  his  register,  and  to  enter  judgment 
thereupon.  Dexx>s  Lake, 

*  Attorney  for  Plaintiff. 
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December  6th,  plaintiffs  attorney  served  on  Treadwell  no- 
tice of  the  dismissal.  D,ecember  7th,  Treadwell  served  on 
plaintiff's  attorney  a  written  notice  that  he  should  proceed  to 
try  the  cause  and  disr^ard  the  dismissal.  December  8th, 
plaintiff's  attorney  moved  the  Court  to  enter  a  judgment  of 
dismissal,  which  motion  was  denied.  Plaintiff  then  applied  to 
the  Supreme  Court  for  a  writ  of  mandate  commanding  the 
Judge  to  enter  a  judgment  of  dismissal. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Delos  Lake,  for  Relator, 

The  act  which  the  statute  required  the  Court  below  to  per- 
form, namely,  to  direct  the  entry  of  judgment  of  dismissal  on 
the  plaintiff's  motion,  was  a  ministerial  and  not  a  judicial  act. 
The  case  contemplated  by  the  statute  having  arisen,  there 
was  no  room  for  the 'exercise  of  any  discretion  on  the  part  of 
the  Court  Its  duty  was  plain,  imperative,  and  absolute. 
Mandamus  is  in  such  cases  the  proper  remedy.  (Bacon's 
AbridgL,  Vol.  6,  p.  434,  Mandamus  D. ;  Bex  v.  Barber,  8  Bur- 
rows, 1,267.) 

^'Mandamus  lies  to  all  inferior  tribunals,  magistrates,  and 
officers,  and  extends  to  all  cases  of  neglect  to  perform  a  legal 
duty  where  there  is  no  other  adequate  remedy^  It  applies  to 
judicial  as  well  as  ministerial  acts.  If  the  duty  be  judicial, 
the  mandate  will  be  to  the  officers  to  exercise  their  official  dis- 
cretion or  judgment  without  any  direction  as  to  the  manner 
in  which  it  shall  be  done.  If  it  be  ministerial,  then  the  man- 
damus will  direct  the  specific  act  to  be  performed."  {Carpenr 
ter  V.  Co.  Commissioners,  21  Pick.  269.) 

There  are  many  acts  within  the  sphere  of  the  duties  of  a 
Judge  which  are  simply  ministerial,  such  as  receiving  and 
recording  the  verdict  of  a  jury,  confirming  referee's  report, 
where  there  is  no  opposition,  signing  and  sealing  bills  of 
exceptions,  etc.  As  to  signing  and  sealing  bills  of  exceptions, 
see  Delevan  v.  Boardman,  6  Wend.  132 ;  People  v.  Jvdges  of 
Westchester,  2  John.  Cas.  118 ;  People  v.  Judges  of  Waging- 
ton,  1  Caines'  R.  511. 
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A  mandamus  lies  to  compel  the  transfer  of  a  cause  from  & 
State  to  a  Federal  Court,  where  the  party  has  complied  with 
the  necessary  conditions  to  entitle  him  to  such  removal  (4  E. 
&  M.  173.) 

In  the  case  of  People  v.  County  Judgej  18  How.  Pr.  Eeporta, 
where  it  was  contended  that  an  appeal  had  been  improperly 
di^issedy  the  Court  awarded  a  mandamus,  on  the  ground  that 
the  act  of  the  Judge  in  dismissing  the  appeal  was  a  mmis- 
terial  and  not  a  judicial  act 

J.  P.  TreadweU,  in  pro.  per.,  against  the  writ 

This  writ  lies  to  compel  an  inferior  Court  to  proceed  and 
tender  judgment,  but  not  to  retrace  its  steps,  or  to  direct  in 
advance  its  judicial  action,  or  what  particular  judgment  to 
render.  The  present  application  for  the  »writ  is  clearly  within 
the  decisions  under  this  head,  and  precluded  by  theuL  The 
doctrine  is  well  illustrated  in  an  opinion  that  seems  to  have 
had  the  unanimous  concurrence  of  the  Court  of  Errors  in  Th$ 
Judges  of  the  Oneida  C.  P.  v.  The  People,  18  Wend.  93. 

By  the  Court,  Sandsbson,  C.  J*. 

Tills  is  an  application  for  a  mandamus  to  the  Judge  of  the 
Twelfth  Judicial  District,  commanding  him  to  enter  a  judg- 
ment of  dismissal  in  an  action  pending  in'  his  Court  wherein 
the  relator  and  another  are  plaintiffs  and  James  P.  Tieadwell 
and  others  are  defendants. 

It  appears  that  the  plaintiffs  in  that  action,  upon  notice, 
moved  the  Court  to  enter  a  judgment  dismissing  it  at  their 
costs,  as  provided  in  the  first  subdivision  of  section  one  hundred 
and  forty-eight  of  the  Civil  Practice  Act  This  motion  was 
contested  by  defendant  Treadwell,  upon  the  ground  that  he 
had  made  a  counter  claim;  and  hence  the  plaintiffs  could  not 
dismiss  against  his  consent;  and  in  support  of  his  opposition 
to  the  motion  Treadwell  relied  upon  the  pleadings,  proceed- 
ingi^  and  a  stipulation  made  in  the  action,  between  the  parties 
thereto  and  an  affidavit  .made  by  himself.     After  heanng  the 
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argument  of  counsel  the  Court  denied  the  moticm^  thereby 
sustaining  the  grounds  of  the  objecticoi  to  the  motion  inter 
posed  bj  the  defendant 

We  do  not  think  a  mandamus  will  lie  in  this  case.  The 
real  and  substantial  question  presented  for  the  decision  of  the 
Court  bj  the  motion  to  dismiss  was  whether  the  defendant 
had  set  up  a  counter  claim  against  the  plaintiffs  upon  which 
he  was  seeking  affirmative  relief.  If  he  had  not,  the  plaintiffs 
were  undoubtedlj  entitled  to  the  judgment  which  they  ^sked, 
otherwise  not  The  solution  of  that  question  depended  npon 
the  judicial  reading  and  construction  of  the  defendant's  answer 
and  the  stipulation  between  the  parties,  and  the  effect  of  the 
latter  upon  the  former.  It  was  claimed  on  the  part  of  the 
plaintiffs,  first,  that  the  counter  claim  made  in  the  answer 
eould  not  be  legally  made  in  the  action ;  and,  second,  that  the 
counter  claim  had  been  withdrawn  by  the  force  and  effect  of 
the  stipulation.  Both  of  these  propositions  were  denied  by 
the  defendant,  and  in  deciding  them  the  Judge  acted  judicially, 
not  ministerially;  and,  having  decided  them  according  to  the 
best  of  his  ability,  a  mandamus  does  not  lie  to  compel  him  to 
reverse  his  decision  and  render  a  different  one.  {Chase  v. 
BlacJcstane  Canal  Company,  10  Pick  244;  The  People  ex  rel. 
Doughty  v.  The  Judges  of  Dutchess  County,  20  Wend.  658.) 
This  writ  lies  to  compel  a  subordinate  judicial  tribunal  to  pro- 
ceed and  exercise  its  functions  when  it  has  n^lected  or  refused 
to  do  so;  but  when  the  act  to  be  done  is  judicial  or  discre- 
tionary the  writ  cannot  direct  what  decision  or  judgment  shall 
be  rendered,  nor  can  it  be  granted,  after  the  inferior  tribunal 
bas  acted,  for  the  purpose  of  reviewing  its  decision.  {I%e 
People  V.  Sexton,  24  Cal.  79.)  If  the  Court  has  committed  an 
error  in  denying  the  plaintiffs'  motion  the  same  can  be  reviewed 
on  appeal,  which  is  a  speedy  and  adequate  remedy  in  the 
ordinary  course  of  law  within  the  meaning  of  the  four  hun- 
dred and  sixty-eighth  section  of  the  Practice  Act  To  review 
errors  is  not  the  office  of  the  writ  of  mtodamiis. 

The  case  of  The  People  ex  rel.  Smith  v.  The  Judge  of  the 
Twelfth  District,  17  Cal.  648,  was  a  much  stronger  case  for  the 
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relator  than  this.  There  the  Legislature  by  a  special  Act  had 
directed  the  Court  to  make  an  order  cfaan^ng  the  venue  in  a 
certain  action  thai  pending  before  it  The  language  of  the 
Act  was  clear^  explicit  and  mandatory,  leaving  nothing  to  the 
discretion  of  the  Court.  The  Court  nevertheless  rcfupod  to 
make  the  order,  and  it  was  held  that  a  mandamus  would 
not  lie. 

Mandamus  denied. 

M^.  Justice  Shafteb,  being  disqualified^  did  not  participate 
in  the  decision  of  this  case. 


T.  WALLACE  MORE,   ALEXANDER  P.  MORE,  hid 
HENRY  H.  MORE  t;.  YGKACIO  DEL  VALLE  et  aU. 

Bulbs  or  PKAcrxca  Act  nr  Fobciblb  Bhtbt  amd  DvTASTxmtu — ^The  proTliloiii 
of  the  ClTll  Practice  Act,  with  regmrd  to  the  denials  of  the  allegatiom  of  the 
complaint  bj  the  answer,  apply  to  actions  of  forcible  entry  and  detainer  In- 
■tltated  under  the  Act  of  18S8,  and  to  said  acttona  upon  all  other  polnti  not 
otherwise  proTlded  for  In  sa^d  Act. 

Airawnt  in  Fobciblb  Bntbx  and  Dbtainkb. —  If  the  answer  In  forcible  cDtzy 
and  detainer  nnder  the  Act  of  1863  does  not  deny  the  material  allegatlooi 
of  the  complaint,  and  no  material  new  matter  la  set  ap,  no  Ismie  Is  raised, 
and  plaintiff  Is  entitled  to  judgment  on  the  pleadlnss. 

FOBM  OF  Dbnial  in  Anbwbb. — If  an  allegation  of  a.  complaint  consists  of 
sCToral  clauses  or  propositions  connected  by  the  copnlatlTe  conjimction 
"and/*  a  denial  of  the  entire  allegation  Is  STaslTS  and  Insnfficlent  Etch 
proposition  should  be  separately  denied. 

Gold  Coin  Jugdubnt  fob  Costs. — It  Is  error  for  the  Court  to  adjedge  tba 
costs  in  an  action  of  forcible  entry  and  detainer  to  be  paid  In  gold  cola. 

taacBiPTiON  OF  Land  ix  CoMFLAiNT.>-Tbe  description  of  the  prcmlsM  in  t 
complaint  In  forcible  entry  and  detainer  was  as  follows :  **  That  tract  or 
parcel  of  land  situated  In  the  County  of  Santa  Barbara,  and  knows  as  the 
Bancho  Sespe,  granted  by  the  Mexican  nation  to  Don  Carlos  Antonio  Csrlllo, 
by  grant  dated  November  29th,  1883,  and  bounded  and  described  as  follows: 
bounded  by  the  Missions  San  Fernando  and  San  BnenaTentnra,  sitntted  Is 
the  then  jurisdiction  of  Santa  Barbara,  containing  six  square  iesgoei 
*  •  *  a  little  more  or  leas.**  Held,  that  upon  the  face  of  the  plesdhisi 
the  descripUon  was  suffldent. 

Atbbmbnt  in  Complaint  of  Location  or  LANOd— 'If  the  complabit  In  foit> 
ible  entry  and  detainer  avera  that  the  lands  are  In  the  county  where  tbe  tslt 
is  brought,  a  failure  to  mention  the  State  will  not  be  a  fatal  defect. 

ATBRMBNT  OF  P088B8BION  IN  CoMPLAiNT.-*If  the  complalut  In  fordbie  eatir 
and  detainer  sufficiently  shows  an  actual  peaceable  possession  In  plaintiff. 
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tt  will  be  snfflcient  without  the  use  of  the  word  "  actual  ;**  but  It  Is  better 
to  use  the  statutory  term. 

JuDQMSNT  ov  APMLULSi  CO0BS  WH9M  NO  Issui  18  Bazsid. — If  the  answwr 
does  not  deny  the  allegations  of  the  complaint,  and  plaintiff  moves  for 
judgment  on  the  pleading«,  and  the  motion  is  denied,  and  on  the  trial  de- 
fendant recovers  judgment,  on  appeal  the  judgment  will  be  reversed  and  a 
new  trial  awarded,  with  leave  to  defendant  to  amend. 

■zcBPTioMs  TO  VB  ATTACHED  TO  JuDOMBNT  Rozx. — ^Bills  of  ezceptlous  made 
during  the  progress  of  a  trial  should,  under  sections  one  hundred  eighty- 
eight,  one  hundred  eighty-nine,  and  two  hundred  three  of  the  Practice  Act, 
be  written  down,  settled,  and  signed  by  the  Judge,  filed  in  the  case,  and 
afterwards  annexed  to  the  Judgment  roll. 

AVBRXENT    OF    TlTI^     IN     FOBCIBLI     BNTBT     AND     DXTAINOL — If     the     COmpIaint 

in  forcible  entry  and  detainer  avers  title  in  plaintiff  the  averment  may  bo 
treated  as  snrplusage. 

Appeal  from  the  Coimty  Court,  Santa  Barbara  County. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  CourL 
8.  F.  &  J.  Reynolds,  for  Appellants, 

ThA  answers  oontain  no  denial  of  any  material  allegation  in 
the  complaint.  There  is  no  attempt  to  deny  the  damages 
alleged,  nor  that  the  plaintiffs  were  in  the  ^^  quiet,  peaoeable 
and  exclusive  possession''  of  the  premises,  as  averred.  And 
the  attempted  denial  that  the  defendants  "did  forcibly, 
unlawfully,  and  fraudulently  enter  into  the  possession,"  is 
entirely  insufficient.  The  answers,  in  effect,  admit  the  entry 
as  averred.  {Busenius  v.  Coffee,  14  Cal.  83;  Blarikman  v. 
YaOejo,  15  Cal.  644;  Kuhland  v.  Sedgwick,  17  Cal.  127; 
Woodfvarth  v.  Knowlton,  21  Cal.  168.) 

The  rules  of  pleading  and  practice  are  the  same  in  these  as 
in  other  civil  oases.    (Stat  of  1863,  p.  655,  Sec.  14.) 

Eugene  Lies,  for  Eespondents. 

Actual  possession  should  be  alleged,  being  an  essential  fact 
necessary  to  the  support  of  this  action.  The  complaint  neither 
sets  forth  the  facts  that  would  constitute  actual  possession,  nor 
uses  the  statutory  word. 

As  to  what  constitutes  actual  possession,  see  Preston  v. 
Kehoe,  15  Cal.  815;  House  v.  Keyset,  8  Cal.  499;  City  of 
San  Francisco  v.  Beideman,  17  Cal.  461. 
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A  mere*  answer  of  not  guilty  would  be  sufficient.  {Kinney 
«•  Hartman,  4  Iowa,  154;  Henderson  v.  Allen,-  23  CaL  519; 
Watson  V.  Whitney,  28  Cal.  375.) 

The  assertion  that  the  boundaries  of  the  tract  are  imcertain 
puts  at  issue  a  material  fact  And  in  the  absence  of  a  state- 
ment, we  maj  freely  assume  that  plaintiff  failed  to  prove  his 
boundaries. 

By  the  Court,  Sawteb,  J. 

This  action  was  brought  in  the  Ootmty  Oourt  of  Santa  Ba^ 
bara  County,  under  the  Act  of  1863,  concerning  forcible 
entries  and  detainers.  A  motion  for  judgment  on  the  plead- 
ings, on  the  groimd  that  no  material  allegation  of  the  com- 
plaint is  denied  by  the  answer,  having  been  made  and  denied, 
a  trial  was  had,  and  a  verdict  and  judgment  rendered  in  favor 
of  defendants.    Plaintiff  appeals. 

There  is  no  attempt  in  the  answer  to  deny  several  of  the 
material  allegations  of  the  complaint,  as  the  peaceable  posses- 
sion of  the  plaintiff,  the  damage,  etc.  There  is  an  attempt  to 
deny  the  all^ations  as  to  the  forcible  entry  and  the  forcible 
detainer;  but  if  the  provisions  of  the  Civil  Practice  Act  on 
the  subject  are  applicable  to  this  action,  the  deniab  in  the 
answer,  under  the  repeated  decisions  of  this  Court  and  of  our 
predecessors  are  insufficient.  Portions  of  the  allegations  are 
denied  conjunctively.  An  all^ation  consisting  of  several 
clauses  or  propositions  connected  by  the  copulative  ^'and^' 
may  not  be  true,  as  a  whole,  and  can  therefore  be  safely  denied 
in  that  form,  while  one  material  branch  of  it  may  be  true,  and 
cannot  for  that  reason  be  separately  denied.  A  denial  of  the 
entire  proposition  in  such  case  is  evasive  and  insufficient 

The  party  must  specifically  deny  each  allegation  he  desires 
to  controvert,  and  when,  the  allegation  is  complex,  embracing 
several  clauses  or  propositions,  he  must  deny  each  branch  of 
the  proposition  separately  and  disjunctively,  or  hia  denial  will 
be  insufficient.  (Landers  v.  Bolton,  26  Cal.  417.)  We  think, 
also,  that  in  this  action  the  rales  of  pleading  prescribed  )gr  the 
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Practice  Act  upon  the  point  in  question,  and  upon  all  odier 
points  not  otherwise  provided  for  in  the  Forcible  Entry  and 
Detainer  Act^  are  to  govern*  The  only*  denial  contained  in  the 
answer  being  defective^  and  no  material  new  matter  having 
been  set  up,  the  answer  raised  no  material  issue. 

The  Court  also  erred  in  adjudging  the  costs  to  be  paid  in 
gold  coin. 

The  respondents  insist  that  the  complaint  is  insufficient  in 
two  particulars,  viz: 

Firstly  —  The  complaint  does  not  "describe  the  premises 
sought  to  be  recovered  with  reasonable  certainty,^^  as  required 
by  section  eight  of  the  Act  It  is  described  as  follows: 
''  That  certain  tract  or  parcel  of  land  situate  in  the  County  of 
Santa  Barbara^  and  known  as  the  Kancho  Sespe,  granted  by 
the  Mexican  Nation  to  Don  Carlos  Antonio  Carrillo  by  grant 
dated  November  29,  1833,  and  bounded  and  described  as  fol- 
lows: 'Bounded  by  the  Missions  of  San  Fernando  and  San 
Buenaventura,  situated  in  the  then  jarisdiction  of  Santa  Bar* 
bara,  containing  six  square  leagues,  or  six  siiias  de  ganacto 
mayor,  a  little  more  or  less.'" 

We  cannot  say  that  this  description  appears  upon  the  face 
of  the  pleadings  to  be  insufficient.  We  c^mnot  tell  what  the 
evidence  may  show  in  regard  to  it  It  may  be  that  there  will 
be  no  difficulty  in  applying  the  description  to  the  lands.  The 
plaintiffs  can  only  recover  the  lands  of  which  they  were  in  the 
actual  peaceable  possession,  and  upon  which  the  forcible  entry 
was  made.  And  the  precise  lands  sought  to  be  recovered 
should  be  described  "  with  reasonable  certainty."  The  suit 
is  brought  in  the  County  of  Santa  Barbara,  and  the  land  is 
described  as  being  in  the  County  of  Santa  Barbara.  We  think 
the  intendment  must  be,  that  the  land  is  in  the  county  where 
the  suit  is  brought,  and  that  a  failure  to  mention  the  State  in 
the  description  is  not  a  &ital  defect 

Secondly  —  The  allegation  of  possession  is  insufficient  because 
the  word  **  actual "  is  omitted,  ^at  word  being  used  in  Section 
two,  which  prescribes  the  particulars  necessaiy  to  be  pfoved 
to  entitle  plaintiff  to  recover.    We  think  the  objection  not 
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tenable.  TaMng  the  entire  allegations  of  the  complaint,  an 
actual^  peaceable  possession  is  sufficiently  allied.  It  would 
be  better,  however,  to  use  the  word  ^'  actual "  in  those  cases. 
The  plaintiff  alleges  title,  but  this  is  unnecessary  and  may  be 
regarded  as  surplusage.  » 

As  the  Court  below  held  the  answer  to  be  sufficient  we 
think  a  new  trial  should  be  had.  Had  the  ruling  of  the  Court 
been  otherwise,  probably  the  defendants  would  have  asked 
leave  to  amend.  When  the  case  goes  back  they  can  apply  to 
the  Court  below  for  leave  to  amend  their  answers  if  they  so 
desire. 

In  this  case,  as  in  many  others,  l^e  entire  minutes  of  tbe 
Court  are  copied  into  the  transcript  This  is  not  proper,  as 
we  have  often  held.  See  Harper  v.  Minor,  27  CaL  107,  wkers 
we  distinctly  pointed  out  the  proper  practice. 

Exceptions  taken  during  the  progress  of  a  trial  under 
sections  one  hundred  eighty-eight  and  one  hundred  eighty- 
nine  of  the  Practice  Act,  whether  "  delivered  in  writing  to 
the  Judge  ^  by  the  counsel,  or  "  written  down  by  the  Clerk," 
should  be  written  upon  sheets  of  paper,  settled  and  signed  by 
the  Judge,  and  filed  in  the  case;  and  when  the  judgment  roll 
is  made  up,  attached  to  the  judgment  rolL  The  proper  place 
for  these  exceptions  is  not  in  the  minutes  of  the  Court,  for 
they  are  to  form  a  part  of  the  judgment  roll  (Section  203^ 
second  clause.)  When  an  appeal  from  the  judgment  is  taken, 
these  bills  of  exceptions  are  certified  up  as  a  part  of  the  judg- 
ment roll,  and  not  as  copies  from  the  minutes  of  the  Court 

Judgment  reversed  and  new  trial  ordered. 

Mr.  Justice  Shaftbb  delivered  the  following  opinicn,  fOP 
earring  specially,  in  which  Mr.  Justice  Ehoi)e»  oonci^ned: 

I  concur  in  the  opinion,  but  still  do  not  consider  that  the  plain- 
tiffs' allegation  that  they  were  peaceably  possessed  involves  an 
averment  that  they  were  actually  possessed.  The  complaint, 
however,  states  that  the  plaintiffs  had  the  land  *^  reduced  to  their 
absolute  dominion  and  control,''  and  that  the  defendants  ^  drove 
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and  expelled  the  plaintiffs  and  their  cattle  from  said  lands." 
These  statements  presuppose  an  actual  possession  on  the  part 
of  the  plaintiffs.  But  as  the  fact  of  actual  possession  appears 
only  by  way  of  argument  or  inference,  advantage  can  be  taken 
of  it  only  by  special  demurrer,  and  no  such  demurrer  was 
interposed  in  the  Court  below. 


EDWAED  FRANKLIN  v.   THOMAS  DORLAND. 

BflVOPPSL  BT  Dbsd« — ▲  deed  of  land  ezeented  by  a  defendant  In  an  action  of 
ejectment;  to  which  the  plalntlfT  in  the  action  ia  an  entire  stranger,  cannot 
operate  In  that  action  aa  an  eetdppel  by  deed  npon  the  defendant  who 
cxecvted  It 

■inoiffT*  IK  PAia. — If  it  doee  not  appear  that  the  deacrlptlon  of  the  land  was 
Inserted  in  a  deed  with  a  view  to  influence  the  plaintiff  In  the  conduct  of 
hia  own  affairs,  or  tliat  he  was  Influenced  by  It  in  fact,  the  elements  of  an 
estoppel  4(1  pale  are  lacking  also. 

DncBBPANCT  tx  THS  DUCBX7TI0N8  IK  A  Dbbd.— In  caso  of  a  discrepancy  be- 
tween the  monuments  mentioned  in  a  deed,  and  the  conrses  and  distances 
therein  set  forth,  the  monuments  goTem. 

BaczTAi^  IK  A  Dbbd  a8  Btidbncb. —  If  a  deed  executed  by  one  of  the  parties 
to  an  action,  and  to  which  the  other  party  la  an  entire  stranger,  la  used  aa 
evidence  In  that  action,  Its  recitals  can  only  be  used  aa  simple  admlaslons 
made  by  the  party^by  whom  it  was  executed. 

Wbkn  TBS  Vbxdict  IB  AOAiKBT  Stidincb. — In  a  trial  In  an  action  of  ejectment 
npon  a  question  of  boundary,  the  testimony  of  Ats  nnlmpeached  witnesses 
stood  opposed  to  the  deseriptloB  contained  in  a  deed  to  whIA  one  of  the 
parties  was  a  atranger»  the  Gonrt  found  the  tact  aa  recited  In  the  deed. 
JJeM,  that  the  finding  waa  so  far  opposed  to  the  eyldence  as  to  JustlCy 
awarding  a^new  trial. 

DBFKK8K    IK    BJKCTICnKT    BT    OBAKTBB    AOAIKBT    THB    OSAKTOBd — ^If    OBS    WhO    iS 

not  the  owner  of  a  lot  of  land  executes  a  deed  of  it  to  another,  and  the 
grantor  Is  afterwards  placed  In  possession  of  the  lot  by  the  real  owner,  he 
may  arail  himself  of  this  fact  aa  a  defense  In  ejectment  brought  against 
him  by  the  grantee. 
Obaktob  max  dibbbixb  Gbaxtbb. — ^If  the  grantor  in  a  deed  takes  adverse 
possession  of  the  land  granted  subsequent  to  his  deed,  and  holds  continuous 
adTcrse  possession  for  Ato  years,  he  may  set  up  the  Statute  of  Limitations 
aa  a  defease  te  an  actioii  of  eJeetaant  brought  against  him  by  hla  grantee. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Franciscou 

The  facts  are  stated  in  the  opinion  of  the  Court 

Edwo/rd  Tompkins,  for  Appellant. 
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It  Will  hardly  be  pretended  that  a  quitclaim  in  1854  by  a 
party  who  in  1863  is  in  possession  adversely  and  making 
improvements,  will  exempt  a  purchaser  of  the  interest  of  the 
first  grantee  from  inquiring  by  what  right  the  property  is  now 
held.  If  Dorland's  deed  had  been  bargain  and  sale,  anothef 
rule  might  apply;  but  a  mere  quitclaim  would  not  prevent 
his  acquiring  any  other  title  the  next  day,  and  if  it  was  better 
than  the  other,  holding  the  projperty  even  against  his  o^vn 
deed.  {Clark  v.  Baker,  14  CaL  and  cases  cited;  2  Smith's 
Leading  Cases,  547,  550;  Landers  v.  Bolton,  27  Cal.  104; 
Clarke  v.  Huber,  25  Cal.  593 ;  Hunter  v.  Watson,  12  Cal.  863; 
Lestrade  v.  Barth,  19  Cal.  675.) 

It  is  claimed,  however,  that  the  recital  in  the  Debus  mort- 
gage, that  the  Groat  lot  was  two  hundred  and  fifty  feet  from 
Coater's  land,  estops  Borland  from  denying  it  But  estoppels 
never  apply  except  between  parties  and  privies.  Plaintiff  is 
neither.  They  must  be  mutual  to  bind  either.  (2  Smith's  L 
Cases,  568;  2  Johnson's  R.  383;  8  Johns.  Cases,  303.) 

Edward  F.  Head,  for  Respondent 

The  words  "remise,  release  and  quitctaim,'^  where  an  intent 
to  convey  the  estate  of  the  grantor  is  manifest,  and  a  pecuniai; 
consideration  appears,  are  efiFectual  as  words  of  bargain  and 
sale,  though  in  a  deed  to  one  not  in  possesion.  (10  Johns. 
456;  18  Johns.  60,  78;  Lynch  v.  Livingston,  6  K.  Y.,  2  Sdd. 
422 ;  Lynch  v.  Livingston,  8  Barb.  468.) 

In  Clark  v.  Baker,  14  Cal.  613,  this  Court  says:  « Where 
it  distinctly  appears  upon  the  face  of  the  instrument,  without 
the  presence  of  the  covenant  of  warranty,  either  by  redtal  or 
otherwise,  that  the  intent  of  the  parties  was  to  convey  and 
receive  respectively  a  certain  estate,  the  grantor  will  be 
estopped  from  denying  the  operation  of  the  deed  aecording  to 
that  intent." 

A  grantor  cannot  set  tip  the  Statute  of  Limitations  against 
his  own  deed.  His  deed  explains  his  possessibn,  and  Id  a 
declaration  that  the  tiUe  is  in  another.  (McCracken.  v.  8an 
Francisco,  16  Cal.  636.) 
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By  the  Court,  Shafteb,  J. 

This  action  was  brought  to  recover  the  pieces  or  parcels  of 
lands  in  San  Francisco  described  in  the  complaint  and  referred 
to  throughout  the  case  as  parcels  1,  2  and  3.  The  plaintiff 
had  judgment  for  the  first  and  third  parcels  and  the  defendant 
for  the  second.  The  defendant  appeals  from  the  judgment  in 
favor  of  the  plaintiff  for  the  first  and  third  parcels  and  from 
the  order  denying  his  motion  for  a  new  trial.  No  appeal  has 
heen  taken  by  the  plaintiff  from  the  judgment  against  him  for 
the  second  parcel. 

The  answer  denies  the  right  of  the  plaintiff  to*  the  several 
lots  —  sets  up  title  in  the  defendant  and  adverse  possession  of 
the  first  parcel  for  more  than  thirteen  years,  and  title  in 
Samuel  Crim  and  adverse  possession  of  ^e  third  parcel  for 
thirteen  years,  and  that  defendant  is  not  and  has  not  been  in 
the  possession  thereof  except  as  the  tenant  of  said  Samuel 
Crim. 

The  defendant  quitclaimed  the  first  parcel  sued  for,  to  Groat, 
June  12th,  1854;  who  quitclaimed  to  Robles  in  1856,  who, 
on  the  20th  of  March,  1863,  conveyed  to  the  plaintiff.  The 
north  line  of  the  parcel  was  described  in  the  plaintiff's  deed 
to  Groat  as  follows :  ^^  Commencing  at  a  point  on  the  west 
line  of  Dolores  street,  in  said  city,  where  it  is  intersected  by  a 
post  and  rail  fence  designed  for  pickets,  along  which  is  planted 
a  row  of  Cottonwood  trees."  The  location  of  this  row  of  trees 
was  one  of  the  governing  questions  of  fact  controverted  by 
the  parties  at  the  trial.  The  defendant  introduced  five  wit- 
nesses all  of  whom  placed  the  trees  on  the  line  claimed  by 
him ;  and  the  one  witness  who  located  them  in  the  first  instance 
according  to  the  views  of  the  plaintiff  by  whom  he  was  called^ 
after  hearing  the  witnesses  for  the  defense,  went  voluntarily 
upon  the  stand  and  so  corrected  his  first  statement  as  to  bring 
it  into  substantial  agreement  with  the  testimony  given  by 
them.  All  of  these  witnesses  were  acquainted  with  the  local- 
ity ;  none  of  them  were  impeached,  nor  is  there  anything  in 
the  ret^ord'  reflecting  in  the  slightest  degree  upon  th^r  trusts 
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worthiness.  The  only  evidence  relied  upon  in  rebuttal,  waa 
found  in  a  mortgage  executed  by  the  defendant  Dorland  to  one 
Debus,  in  August,  1856.  The  premises  covered  by  the  mort 
gage  are  described  therein  as  follows:  *^^ Commencing  at  a 
point  on  the  western  line  of  Dolores  street,  formed  by  the  inter- 
section of  the  southern  line  of  lands  owned  by  J.  P.  Goater 
with  said  Dolores  street;  thence  running  southerly  on  said 
line  of  Dolores  street  two  hundred  and  fifty  feet,  to  lands  re- 
cently deeded  by  the  party  of  the  first  part  to  R.  V.  Groat; 
thence  at  right  angles,"  etc.  It  is  conceded,  if  the  notbern 
line  of  the  lot  conveyed  by  the  defendant  to  Groat  in  1854— 
that  is,  the  row  of  cottonwood  trees  —  was  in  fact  two  hundred 
and  fifty  feet  south  of  the  starting  point  named  in  the  mort- 
gage, that  the  lot  so  conveyed  to  Groat  in  1854  is  the  one  de- 
scribed in  the  complaint. 

It  is  insisted  for  the  respondent  that  the  defendant  was 
estopped  by  the  mortgage  from  saying  that  the  northern  line 
of  the  Groat  lot  was  not  in  fact  two  hundred  and  fifty  feet  to 
the  south  of  the  point  where  Dolores  street  is  intersected  by 
Coaler's  south  line.  This  position  is  not  tenable.  The  plain- 
tiff is  an  entire  stranger  to  the  mortgage  and  the  mortgage 
right,  and  therefore  there  can  be  no  estoppel  by  deed;  and  as 
it  does  not  appear  that  the  description  was  inserted  in  the 
m^^rtgage  with  any  view  to  influence  the  plaintiff  in  the  con- 
duct of  his  own  affairs,  and  particularly  as  it  does  not  appear 
that  the  plaintiff  ever  was  influenced  by  it  in  fact,  it  is  appar- 
ent that  the  elements  of  an  estoppel  in  pais  are  lacking  also. 
The  description  in  the  mortgage  stands  then  as  a  simple 
admission.  If  it  had  been  proved  that  the  defendant,  having 
his  attention  called  to  the  point  as  a  principal  question,  had 
deliberately  stated  that  the  north  line  of  the  Groat  lot  was 
to  his  knowledge  two  hundred  and  fifty  feet  south  of  the 
Coater  comer,  the  statement  would  in  our  judgment  ha^-e 
been  entitled  to  much  higher  consideration  than  can  be  claimed 
for  it  as  it  stands  in  the  mortgage.  Nothing  is  more  common 
than  discrepancies  between  the  monuments  and  the  couraea 
and  distances  set  forth  in  deeds.    In  such  caaee  the  monomenhf 
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govern;  and  for  the  reason  that  they  are  usually  stated  upon 
full  knowledge  and  reflection,  while  as  to  courses  and  distances 
they  are  most  frequently  arrived  at  by  estimate  or  guess  in  all 
those  cases  where  visible  monuments  are  named.  For  these 
reasons  we  consider  that  the  admission  contained  in  the  mort- 
gage tx)  Debus  does  not  detract  materially  from  the  weight  of 
the  testimony  of  the  six  witnesses  referred  to  as  to  the  loca- 
tion of  the  row  of  cottonwood  trees  named  in  the  deed  under 
which  the  plaintiff  claims.  We  therefore  hold  that  the  finding 
of  the  Court  on  that  point  is  so  far  opposed  to  the  evidence  as  to 
justify  the  awarding  of  a  new  trial. 

As  to  lot  number  three,  there  was  no  conflict  in  the  evidence 
on  the  question  of  titla  The  plaintiff  claimed  under  title 
derived  from  the  defendant  through  a  chain  of  quitclaim  deeds. 
There  was  no  evidence  that  the  defendant  from  whom  the  title 
started  was  himsdf  the  owner  of  the  lot,  or  that  he^  or  the 
plaintiff,  or  any  intermediate  party  in  the  chain,  was  ever  in 
possession  before  or  at  the  time  when  the  deed  was  given. 
The  defendant  under  proper  allegations  in  his  answer,  intro- 
duced evidence  tending  to  prove  that  he,  after  the  execution 
of  the  deed  under  which  the  plaintiff  claimed,  was  placed  in 
the  possession  or  custody  of  the  lot  as  the  agent  of  one  Grim, 
who  claimed  to  be,  and,  as  the  evidence  tended  to  prove,  was 
in  fact  the  owner  of  the  land.  If  Crim  was  the  owner  of  the 
lot  and  put  the  defendant  in  custody  of  it  after  the  date  of 
the  defendant's  quitclaim,  there  can  be  no  just  pretense  that 
the  defendant  could  not  avail  himself  of  that  state  of  facts  to 
protect  himself  in  that  custody  (assoming  now  that  his  ena- 
tody  amounted  to  a  personal  possession  on  his  part),  even 
though  he  had  prior  to  his  assuming  such  custody,  quitclaimed 
the  lot  to  Martel  under  whom  the  plaintiff  claimed  directly* 
We  consider  the  findings  in  relation  to  this  lot  as  opposed  to 
all  the  evidence  having  to  do  with  the  rights  of  the  parties 
with  respect  to  it 

It  appears  from  the  record  that  the  '^  defendant  offered  to 
jpTove  by  legal  and  competent  testimony  that  he  had  been  in 
the  open,  notorious  and  adverse  possession  of  the  Groat  lot  for 
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more  than  five  years  next  preceding  the  commencement  of  the 
action."'  The  plaintiff  objected  to  the  evidence  generally,  and 
it  was  excluded  by  the  Court  The  counsel  for  the  respon- 
dent seeks  to  justify  this  ruling  on  the  broaJ  ground  that  a 
"  grantor  cannot  set  up  the  Statute  of  Limitations  against  his 
own  deed."  We  consider  that  a  grantee  can,  under  circum- 
stances, be  disseized  by  hi«  own  grantor  as  well  as  by  another. 
In  the  matter  of  an  adverse  possession  taken  by  a  grantor  sub- 
sequent to  his  deed^  and  continuously  held  thereafter,  the 
possession  is  not  the  possession  of  the  grantee's  "  predecessor,*' 
as  that  term  is  used  in  the  sixth  section  of  the  Statute  of 
Limitations.  The  effect  of  that  section  is  to  aMow  a  grantee 
to  tack  to  his  own  the  possession  of  hie  grantor  preceding  the 
grant,  for  the  purpose  of  working  out  a  bar  against  him  iirho 
has  the  legal  title. 

The  terms  of  the  offer  in  this  case  were  of  the  broadest,  and 
if  the  maker  of  a  quitclaim  deed  can  under  any  conceivable 
state  of  facts  hold  the  premises  quitclaimed  adversely  to  the 
party  to  whom  the  deed  is  given,  theh  the  ruling  was  errone- 
ous. We  hold  such  adverse  possession  to  be  possible  in  law, 
and  that  is  the  only  point  raised  upon  the  record  for  review* 

Judgment  reversed  and  new  trial  ordered. 


MOSES  HOPKINS  mri-EAraa)  with  G.  P.  BRGNSOIT  ». 
L.  R  CHEESEMAN. 

limiBmcTTOir  of  BunaifB  Couvr. — Tb«  Bnpreme  Covrt  hai  M  ^lfMlet]oB, 
either  e«i  eppMl  or-  writ  of  Orror»  wbtre  tb^  anunut  la  coatrofeny  Ib  tte 
Court  below  ta  leee  Hum  three  huadred  doUata» 

Wbit  of  Ebbob  to  the  County  Court  of  Solano  Ocffoaatj. 

August  28th,  1863,  pkintiff  conimenced  an  action  against 
defendants  in  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, SolanO  County,  to  recover  judgment  for  the  sum  of  two 
hundred  and  sixty-eight  dollars  and  seventy-seven  cents,  alleged 
to  be  due  plaintiff  foi^  Work  and  labor  performed  for  defendants, 
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and  for  money  paid  by  plaintiff  for  their  use.  Defendant  Hop- 
kins alone  answered.  The  answer  was  served  and  filed  on  the 
28th  day  of  January,  1864.  The  answer  denied  the  allega- 
tions of  the  complaint,  and  raised  the  objection  that  the  Court 
had  no  jurisdiction  because  the  amount  in  controversy  was 
less  than  three  hundred  dollars. 

On  the  16th  of  May,  1864^  an  order  was  made  on  motion  of 
defendant,  transferring  the  cause  for  trial  to  a  Justice's  Court 
in  Solano  County.  Plaintiff  had  judgment  in  the  Justice's 
Court,  and  defendant  appealed  to  the  County  Court,  where 
plaintiff  recovered  judgment  for  two  hundred  and  sixty-eig&t 
dollars  and  seventy-seven  oents,  and  six  hundred  and  eighty- 
eight  dollars  and  twenty-five  cents,  costs  of  suit,  for  taking 
care  of  cattle  which  had  been  attached  when  the  suit  was 
eommenced.  Defendant  moved  to  retax  the  costs  by  striking 
out  the  costs  for  keeping  attached  property,  because  the  Court 
had  no  jurisdiction  to  enter  any  judgment  for  such  costs. 
The  motion  was  denied,  and  defendant  excepted.  Defendant 
thereupon  brought  the  case  to  the  Supreme  Court  by  writ  of 
error,  for  the  purpose  of  reversing  the  order  refusing  to  strike 
out  said  oostSL 

W.  8.  Wells,  for  Plaintiff  in  error. 

M.  A*  Wheatan,  for  Defendant  in  error. 

By  the  Court,  SAiTDESSoir,  C.  J. 

The  amount  in  controversy  in  this  case  is  less  than  three 
hundred  dollars,  and  this  Court  has  no  jurisdiction  either  on 
appeal  or  writ  of  error. 

Let  the  writ  be  quashed. 
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JOHN  LUCAS,  Abmiwistbatob  de  bonis  non  of  the  Estate 
OP  TIMOTHY  MUEPHY,  Dtokased  v.  SAMUEL  TODD, 
etal. 

BssiGKATiOR  oy  AST  ADaciHiSTKATOS  Oft  ■ZBCCTOi. —  If  the  admlnlftrator  «r 
cxecntor  of  on  estate  reglgne  hl«  tn»t»  and  an  order  b  made  hj  the  Probate 
Court  accepting  the  resignation,  and  the  resignation  and  order  of  aeeeptance 
are  In  proper  form,  when  the  proceeding  la  collaterally  qnestloned  In  another 
Court,  the  pretomptlon  la,  that  the  order  accepting  the  resignation  vat 
properly  made,  and  that  the  executor  or  administrator  had  settled  his  ac- 
counts and  dellTered  up  all  the  estate  to  some  person  appointed  by  the  Oovrt 

IDDOMBNTS  AMD  OBDnBB  ov  Pbobati  Coust. — When  the  Probate  Court  baa 
Jurisdiction  of  the  subject  matter,  all  Intendments  are,  under  the  etatotes 
of  California,  In  favor  of  the  correctnesa  ot  the  action  of  the  Ooort,  the 
same  as  In  other  Courts  of  record. 

BamSw— One  attacking  a  Judgment  or  order  of  a  Probate  Court  made  vitbla 
the  scope  of  Its  Jurisdiction,  most  adlrmatlTely  show  error. 

Complaint  in  av  Action  bboitoht  bt  ax  AniciinaTBAToa. — A  coaaplalat  hi 
an  action  brought  by  an  administrator,  who  has  been  appointed  after  the 
resignation  of  a  former  administrator.  Is  sufficient.  If  it  aTcrs  the  Isioe  of 
letters  to  the  former  administrator,  that  he  qualified  and  entered  upon  the 
discharge  of  the  trust,  that  he  resigned,  and  hia  reslgnatloii  was  accepted  bj 
the  Probate  Court,  and  that  the  plaintiff  was  afterwarda  appointed  admla- 
Istrator,  and  qualified,  and  that  letters  were  Issued  to  him. 

PvriTiON  voB  Lnrmns  or  Administration. — A  petition  for  letters  of  ad- 
ministration Is  sufficient.  If  It  states  facts  showing  that  the  petltlooer  Is  one 
of  the  persona  entitled  to  administer. 

Appoinvmsnt  ov  Administbatob. —  The  amount  and  Talue  of  an  estati  are 
not  Jurisdictional   facts   la   an  application   for   letters  of  admlnlstratloD. 

Defendant  cannot  question  bow  administbatob  camb  bt  Notb. —  Wfaea 
an  administrator  has  qualified,  and  received  lettera,  he  Is  entitled  to  the 
assets  of  the  estate  whereyer  they  may  be ;  and  if  he  has  obtained  posseesloQ 
of  a  note,  no  matter  from  whom,  the  defendant  cannot.  In  action  brought  oa 
It,  object  that  it  la  not  properly  In  his  custody. 

Obders  or  Pbobatb  Coubt  not  to  bb  Rbyibwbd  in  Collatbbal  Acnoir.' 
The  Supreme  Court  will  not,  In  aa  action  brought  by  an  admhiistrator, 
reylew  the  action  of  the  Probate  Court  in  ascertaining  the  Yalne  of  the 
estate  and  fixing  the  amount  of  the  administrator's  bond. 

Appeal  from  the  District  Court,  Seventh  Judicial  District, 
Marin  County. 

The  complaint  averred  that  Timothy  Murphy  died  in  1858» 
in  Marin  County,  leaving  a  will,  hy  which  he  appointed  James 
Black  and  James  Miller  his  executors,  and  that  the  will  wa9 
probated;    that    in    1854   they   qualified;    that   letters   were 
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issued  to  them,  and  they  entered  on  the  discharge  of  the 
duties  of  the  trust,  and  continued  to  act  until  1856,  when 
they  resigned,  and  their  resignation  was  accepted  by  the  Pro- 
bate Court;  that  plaintiff  was  a  nephew  of  deceased,  and  in 
1858  was  appointed  by  the  Probate  Court  of  Marin  County 
administrator  of  the  estate,  and  qualified,  and  letters  were 
issued  to  him,  and  that  he  was  still  administ^rator. 

The  action  was  brought  on  a  bond  made  by  defendant  Todd 
to  the  former  executors,  for  money  held  by  them  belonging  to 
the  estate  and  loaned  to  Todd,  and  to  foreclose  a  mortgage 
given  to  secure  the  bond. 

Defendants  first  demurred,  and  after  the  demurrer  had  been 
overruled,  answered.  The  answer  denied  that  the  former 
executors  duly  resigned  or  were  discharged  from  their  trust  as 
executors,  and  also  denied  that  letters  were  duly  issued  to 
plaintiff,  or  that  he  qualified,  or  that  Black  and  Miller  delivered 
the  bond  sued  on  to  plaintiff,  or  that  he  was  entitled  to  collect 
or  receive  the  money  due  on  the  bond.  The  answer  set  up  as 
new  matter,  that  it  appeared  from  ihe  report  of  the  executora 
that  the  bond  was  of  the  value  of  eight  thousand  dollars,  and 
that  when  plaintiff  was  appointed  no  showing  was  made  of 
the  value  of  the  bond,  and  that  the  administrator  was  required 
to  give  a  bond  in  the  sum  of  four  thousand  dollars  only. 

Plaintiff  had  judgment  in  the  Court  below,  and  defendants 
appealed. 

8.  F.  dk  /.  Reynolds,  for  Appellants, 

The  demurrer  was  well  taken,  and  should  have  been  sus- 
tained. 

Black  and  Miller  were  never  legally  discharged  from  their 
office  and  trust  as  executors,  and  were,  at  the  time  of  the 
attempt  to  grant  letters  to  Lucas,  the  executors  of  the  will,  and 
the  only  persons  entitled  to  the  possession  of  the  estate, 
and  to  administer  it  and  execute  the  trusts  of  the  will. 

Section  one  hundred  of  the  Probate  Act  (Wood's  Dig.  p. 
400)  authorizes  an  executor,  by  writing  filed  in  the  Probate 
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Court,  to  resign  his  appointment,  "  provided  he  shall  first  settle 
his  accounts  and  deliver  up  all  the  estate  to  9uch  person  as  may 
be  appointed  by  the  Court/' 

It  is  very  clear  that  before  an  executor  can  resign  his  trust, 
and  before  the  Probate  Court  can  accept  the  resignation,  so 
as  to  relieve  him  from  his  duties  and  responsibilities  as  such 
executor,  two  things  must  plainly  appear  to  have  been  done. 
First-"- A  full  settlement  of  the  executor's  accounts,  showing 
the  true  condition  of  the  estate,  and  how  much  and  what 
part  of  it  is  unadministered.  Second  —  That  the  Court  has 
appointed  some  other  person  competent  and  qualified  to  receive 
the  estate  and  finish  the  adminiatration  and  execute  the  trusts. 
Without  these  the  Court  has  no  power  or  jurisdiction  to  dis- 
charge the  executor,  and  any  attempt  to  do  so  by  the 
Probate  Court  would  be  void,  and  confer,  no  power  upon 
the  appointee. 

The  complaint  shows  that  the  executors  were  discharged, 
if  at  all,  in  September,  1856.  That  discharge  only  appears 
as  the  result  of  the  aoceptance  of  the  resignation  on  that  day 
The  complaint  does  not  show  that  they  had  rendered  any 
account  of  their  doings  as  audi  executors,  or  that  any  action 
was  ever  taken  by  the  Probate  Court  as  to  their  accounting; 
nor  does  it  appear  from  thia  complaint  how  much,  if  anj, 
property  was  in  the  hands  of  the  executors  at  the  time  thej 
undertook  to  resign,  or  when  Lucas  claims  to  have  been 
appointed.  This  is  manifestly  necessary;  for  after  they  are 
discharged,  the  Court  has  no  further  power  over  them. 

WatHns  A  Wise,  for  Respondent. 

By  the  Court,  Sawtbb,  J. 

More  than  a  year  elapsed  after  the  entiy  of  the  judgment 
appealed  from  before  the  appeal  was  ti^ken.  The  appeal  from 
the  judgment,  therefore,  was  not  in  time. 

On  the  appeal  from  the  ord^  denying  m  new  triali  the 
appellant  relies,  substantially,  upon  the  insofficienoy  of  the 
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evidence  to  show  that  Lucas  is  the  administrator  of  Murphy. 
The  question  is  raised  in  various  forms,  as  upon  rulings  of  the 
Court  admitting  portions  of  proceedings  in  the  Probate  Court, 
and  as  to  the  effect  of  the  evidence  when  admitted,  but  the 
substantial  question  is,  as  to  the  sufficiency  of  the  evidence 
to  sustain  that  issue. 

Letters  testamentary  had  been  issued  to  James  Miller  and 
James  Black  upon  the  same  estate.  Miller  filed  his  resigna- 
tion September  18,  1856,  and  Black  his,  August  26,  1856. 
The  resignation  of  the  former  was  formally  accepted  by  an 
order  to  that  effect  entered  by  the  Probate  Court,  September 
22,  1856,  and  of  the  latter,  August  27,  1856.  Both  the  resig- 
nations and  the  orders  of  acceptance  are  in  proper  form.  It 
18  insisted,  however,  that  these  orders  are  void,  because  it 
does  not  appear  that  the  executors  had  settled  their  accounts, 
and  delivered  up  all  the  estate  to  some  person  appointed  by 
the  Court  It  does  not  appear  that  they  had  not  performed 
these  acts,  and  it  is  not  shown  that  the  entire  proceedings  of 
the  Probate  Court  are  in  evidence.  The  Probate  Court  had 
jurisdiction  of  the  subject  matter,  and  even  conceding  that 
the  proceeding  can  be  collaterally  questioned,  it  is  not  to  be 
presumed  that  the  orders  accepting  the  resignations  of  the 
executors  were  improperly  made.  All  intendments  must  be 
in  favor  of  the  action  of  the  Court,  the  same  as  in  other 
Courts  of  record.  (Wood's  Dig.  912;  Irwin  v.  Seriber,  18 
CaL  503.)  But  there  is  in  the  record  a  decree  of  final  settle- 
ment of  the  accounts  of  Miller  and  Black  as  executors,  entered 
July  80,  1856,  in  which  it  is  adjudged  that  the  debts  of  the 
estate  and  expenses  of  the  administration  have  all  been  paid, 
and  the  property  all  distributed,  except  the  bond  and  mortgage 
now  in  suit,  and  that  there  is  a  considerable  sum  due  the 
executors  for  over  payments.  And  there  is  other  testimony 
that,  on  the  resignation  of  the  executors.  Black  delivered  the 
bond  and  mortgage  and  all  other  papers  to  the  Probate  Court, 
and  it  is  now  f oimd  in  the  possession  of  plaintiff. 

The  petition  of  plaintiff  for  letters  of  administration  de  honis 
non  states  all  the  jurisdictional  facts  and  gave  the  Court  juris- 
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diction  of  the  case.  Tlie  dutj  of  ascertaining  the  value  of  the 
property  of  the  estate^  and  fixing  the  amount  of  the  adminia- 
trator's  bonds  with  reference*  thereto,  is  devolved  upon  the 
Probate  Court,  and  we  must  presume  that  the  Court  dis- 
charged that  duty  properly,  at  least  till  the  contrary  is  shown. 
"We  have  no  evidence  that  the  value  of  the  bond  and  mortgage 
in  suit  was  more  than  half  the  amount  of  the  bond  fixed  by 
the  Probate  Court.  It  may  have  been  worthless.  It  is  at 
least  doubtful  whether  we  can  coDaterally  review  the  action 
of  the  Probate  Court  in  this  respect.  The  amount  and  value 
of  the  estate  are  not  jurisdictional  facta.  We  think  the  evi- 
dence shows  that  the  plaintiff  is  ihe  administrator  de  bonis  non 
of  Murphy,  and  as  such  entitled  to  maintain  the  action. 
Judgment  affirmed. 


By  the  Court,  Sawtkb,  J.,  on  petition  for  rehearing. 

The  complaint  is  sufficient  We  supposed  our  opinion  was 
sufficiently  indicated  on  thia  point  in  discussing,  substantially, 
the  same  questions  raised  by  counsel  on  the  rulings  made  upon 
the  trial. 

The  petition  of  Lucas  for  letters  states,  that  the  applicant 
is  a  nephew  of  the  deceased,  and  a  nephew  is  one  of  the  pei^ 
sons  entitled  to  letters.  There  may  be  others  having  prefei^ 
ence,  and  if  so,  on  application  of  a  nephew  for  letters,  the 
persons  entitled  to  be  preferred  may  appear,  under  section 
sixty-one  of  the  Probate  Act,  and  contest  the  application  or 
assert  their  own  rights  on  that  ground.  Even  other  persons, 
"not  entitled,"  may  be  " competent,^'  and  letters  may  be 
granted  to  such  person  on  "  the  request  of  the  person  entitled." 
"The  request  shall  be  in  writing  and  shaU  be  filed  in  the 
Court."  (Sec.  66.)  The  Act  does  not  say  that  the  request 
shall  be  stated  in  the  petition.  It  would  be  well  to  state  in 
the  petition  all  the  facts  upon  which  petitioner  relies  to  entitle 
him  to  letters  in  preference  to  other  parties.  But  we  think 
the  petition  of  Lucas  states  *^  all  the  facta  essential  to  give  the 
Court  jurisdiction  of  the  oaae.^ 
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It  is  imneceasary  to  determine,  whether  the  Probate  Court 
was  the  proper  custodian  of  the  bond  from  the  time  of  the 
acceptance  of  the  resignation  of  the  former  executors  till  the 
appointment  of  plaintiff,  or  not 

The  resignations  of  the  executors  respectively  were  accepted 
by  the  Court,  and  there  is  nothing  to  affirmatively  show  that 
these  proceedings  are  invalid.  When  Lucas  was  appointed 
administrator  de  bovda  non,  he  became  entitled,  as  such  admin- 
istrator, to  the  possession  of  the  assets  of  the  estate,  wherever 
they  might  be,  and  he  has  obtained  possession  —  no  matter 
from  whom  — of  the  instrument  in  suit  He  is  now  the  proper 
custodian,  and  entitled  to  maintain  this  action. 

This  is  not  an  appeal  from  an  order,  or  judgment  of  the 
Probate  Court,  and  it  is  not  our  province  to  collaterally  deter- 
mine in  this  case  whether  the  Probate  Court  erred  in  ascertain- 
ing the  value  of  the  estate  and  fixing  the  amount  of  the  admin- 
istrator's bond.  The  Probate  Court  had  jurisdiction  of  the 
subject  matter,  and  it  determined  the  question  of  the  value 
of  the  property  and  fixed  the  amount  of  the  administrator's 
bond  upon  the  evidence  before  it  If  the  Court  erred,  its 
action  must  be  reviewed  in  some  other  mode. 

Rehearing  denied. 


GEORGE  W.  HOAG  v.  JESSE  A.  PIERCE,  ISRAEL 
COMSTOCK,  AND  J.  D.  KEYES. 

Btidbncs  in  FOttciBUi  Bntrt  and  Detainsb. —  In  ta  action  of  forcible 
entry  and  detainer,  the  defendant,  for  the  pnrpoae  of  showing  the  character 
•nd  extent  of  his  possession,  may  Introduce  In  evidence  the  deed  of  his 
grantor,  and  that  his  grantor,  before  plaintiff's  entry,  took  up  the  land  nnder 
the  PoBsessory  Act  of  1852,  and  occupied  and  Improved  It,  even  though  he 
fklled  to  comply  fnlly  with  the  Act. 

poasBsaiON  of  LAMiii — One  who  receives  a  deed  of  land  from  another  who 
Is  residing  on  a  portion  of  It,  and  claiming  to  the  boundaries  described  in 
the  deed,  and  who  then  enters  on  the  iwssesslon  of  his  grantor,  Is,  In  con- 
templatlOD  of  law,  la  possession  of  the  whole  tract  described  In  the  deed. 

PosaKBSxoN  NacaaflABX  to  Maintain  Fobcibub  Bntbx  and  DaTAiNaa. —  One 
who  In  the  morning  enters  upon  a  portion  of  a  tract  of  land  in  the  possession 
of  another,  and  Incloses  it  with  a  fence  and  puts  a  house  on  It  before  sun- 
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down,  does  not  acquire  sneh  a  peaceable  poeaewlon  at  to  enable  him  to  malfr 
tain  forcible  entry  and  detainer  against  the  possessor,  who  at  sundown  ol 
the  same  day  destroys  the  house  and  Tence  and  drlTSs  him  away. 

8Am. — The  plaintiff  tn  forcible  entry  and  detainer  most  show  an  sctnil, 
peaceable,  and  exdasWe  possession  la  himself;  «  scrambUnc  or  Intarrapted 
possession  Is  not  sufficient 

RiOBT  TO  Pbotbct  OMi's  PossauiON. — One  who  It  In  the  poesessioa  of  t 
tract  of  land  has  the  right  to  resist  and  expel  an  Intruder  If  the  reslstaaee 
and  expulsion  take  place  before  the  possession  of  the  Intruder  hss  beeoae 
actual  and  peaceable. 

IMMATBRIAL  ExBOBS. — ^A  judgment  will  not  be  reyeraed  for  erron  wMck  do 
not  Injure  the  complaining  partgr. 

Appxajl  from  the  County  Court  of  Shasta  Counly. 
The  facts  are  stated  in  the  opinion  of  the  Court 
Oeorge  CadwcHader,  for  Appellant. 
J.  Chadboume,  for  Respondents. 

By  the  Courts  CuBJEtBY,  J. 

In  June,  1853,  Meredith  Meador,  for  the  purpose  of  obtain- 
ing the  right  to  hold  and  possess  a  certain  tract  of  the  public 
lands  situated  on  the  Sacramento  River  opposite  the  present 
town  of  Eed  Bluffs,  under  and  in  pursuance  of  the  Act  entitled 
'^An  Act  prescribing  the  mode  of  maintaining  and  defending 
possessory  actions  on  public  lands  in  this  State,**  (Laws  1853, 
p.  158,)  made  an  affidavit,  describing  the  land,  the  possession 
and  enjoyment  of  which  he  desired  to  secure^  and  stating 
therein  that  the  description  given  was  not  intended  to  embrace 
more  than  one  hundred  and  sixty  acres,  and  that  he  bad  not 
taken  up  any  other  claim  imder  said  Act^  and  also  to  the  best 
of  his  knowledge  and  belief  there  was  no  existing  title  or  claim 
to  the  same.  This  affidavit  was  filed  in  the  office  of  the 
proper  county.  The  land  was  surveyed  at  the  time  by  his 
procurement  by  the  County  Surveyor,  and  was  found  to  con- 
tain one  hundred  and  fifty-four  acres.  Within  ninety  dajs 
thereafter,  he  put  improvements  on  the  land,  partaking  of  the 
realty  to  the  value  of  three  hundred  dollars,  a  part  of  which 
consisted  of  a  dwelling  house,  which  became  occupied  by 
himself  and  family  within  the  ninety  days.     He  continued  to 
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reside  on  the  premises  until  in  the  latter  part  of  October, 
1855y  during  which  time  he  put  improvements  on  the  land, 
amounting  in  value  to  about  two  thousand  dollars^  and  used 
the  property  for  the  purposes  of  husbandry.  In  October,  1856, 
he  removed  to  another  place,  after  which  the  premisos 
were  occupied  by  his  tenants,  until  he  sold  and  conveyed  the 
same  to  Pierce,  Church  and  Comstock,  by  deed  bearii^ig  date 
the  17th  day  of  January,  1861,  which  was  duly  acknowledged 
and  recorded  in  the  same  month.  From  the  time  of  the  exe- 
cution of  this  conveyance  to  the  time  of  the  commencement 
of  this  action,  Pierce,  Church  and  Comstock  were  in  the  pos- 
session of  the  Meador  tract,  by  the  defendant,  Keyes. 

On  the  20th  of  December,  1861,  which  wad  Sunday,  the 
plaintiff  and  some  four  or  five  men  in  his  employment  went 
upon  this  tract  of  land  at  a  point  opposite  Bed  Bluffs,  taking 
with  them  a  quantity  of  lumber,  with  which  they  constructed 
a  fence  on  three  sides  of  a  piece  of  land  of  about  an  acre  in 
extent.  The  fourth  side  of  it  was  bounded  by  the  Sacramento 
River.  The  plaintiff  also  commenced  the  erection  of  a  house 
on  the  land,  which  he  inclosed  on  one  side,  and  partly  on  the 
other  sida  At  the  two  ends  it  was  left  open,  and  it  was  aJso 
without  a  roof.  This  work  was  done  between  the  hours  of 
ten  in  the  morning  and  two  in  the  afternoon.  One  of  the 
plaintiff's  workmen,  who  was  a  witness  on  his  behalf,  testified 
that  while  the  work  was  being  performed  the  weather  was  wet 
and  dismal,  and  another  of  them  said  it  was  a  rainy  day. 
Kear  sundown  of  the  same  day  the  defendants  came  upon  the 
ground,  and  found  one  Jordan  at  the  house^  whose  furniture 
and  provisions,  according  to  his  own  account,  consisted  of  a 
bed  and  two  bottles  of  whiskey.  The  whiskey,  he  said,  was 
provided  by  the  plaintiff,  in  whose  employment  he  was  at  the 
time.  Pierce  asked  Jordan  what  he  was  doing  there,  and  one 
of  the  defendants  told  him  he  had  come  to  knock  the  house 
down,  and  then  commenced  the  work  of  demolition.  Upon 
this  Jordan  told  them  not  to  tear  down  the  house  until  he 
could  get  his  things  out  The  defendants  then  proceeded  to 
remove  the  fence^  and  finished  their  work  by  throwing  a  por- 
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tion  of  it  and  a  portion  of  the  houde  into  the  river.  Jordan 
said  the  reason  he  did  not  prevent  them  was  because  they 
were  too  st3X)ng  for  him.  They  made  no  threats,  but  Pierce 
said  it  was  customary,  when  they  tore  down  a  honse  of  that 
kind  to  thi*ow  the  man  into  the  river  and  the  house  on  top  of 
him;  and  that  it  was  a  good  thing  the  plaintiff  was  not  there; 
and  he  also  said  Oomstock  was  armed.  Eeyes  was  in  posses- 
sion of  the  MeHdor  tract  at  the  time,  nnder  Chnrch  and  the 
defendants  Pierce  and  Comstock. 

A  few  i^iys  afterward  the  plaintiff  commenced  an  action 
under  the  Act  concerning  forcible  entries  and  unlawful  detainers. 
His  complaint  contains  the  usual  allegations  in  such  cases, 
which  are  traversed  by  the  defendants'  answers.  The  cause 
was  tried  in  the  County  Court  of  Shasta  County,  and  a  verdict 
was  found  for  the  defendants,  on  which  judgment  was  ren- 
dered. A  motion  was  made  for  a  new  trial,  which  was  denied, 
and  the  plaintiff  has  appealed. 

The  transcript  of  tHe  record  and  statement  contains  two 
hundred  and  thirty-five  printed  octavo  pages,  when  all  that  ia 
necessary  to  present  the  ease  might  well  have  bean  embodied 
in  one  sixth  the  space;  but  notwithstanding  the  unnecessarily 
imposed  labor  we  have  examined  it  and  the  fifty-nine  points 
of  eiTor  assigned;  all  of  which,  in  our  view  of  the  case,  are 
immaterial  or  otherwise  invalid. 

There  can  be  no  doubt  of  the  admissibility  of  the  evidence 
relating  to  the  taking  up  by  Meador  in  1853  of  the  land  called 
the  Meador  tract,  and  of  his  occupation  and  ixuprovement  of 
it,  even  though  it  were  admitted  that  he  failed  to  so  comply 
with  the  Act  of  1852  as  to  entitle  him  in  his  own  right  to  all 
the  benefits  which  a  complete  compliance  therewith  would 
have  invested  him.  His  possession  of  the  land,  for  nearly  ei^t 
years  claiming  the  same,  and  his  sale  and  conveyance  of  it  to 
Pierce,  Church  and  Comstock,  and  their  subsequent  occupa- 
tion of  it,  invested  them  with  the  right  as  against  any  mere 
intruder  upon  it  to  the  possession  of  the  land.  Their  deed 
from  Meador,  with  their  actual  occupation  of  a  considerable 
portion  of  the  land,  extended  their  possession  aa  against  per- 
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8on8  having  no  right  or  title  from  a  source  of  paramount  pro- 
prietorship,  to  the  whole  of  the  Meador  tract;  and  for  the 
entry  of  the  plaintiff  and  the  ouster  of  them  by  him  of  the 
parcel  of  land  particularly  in  controversy  —  had  he  remained 
in  possession  —  might  have  had  their  action  of  ejectment  When 
the  plaintiff  entered  upon  the  Meador  tract,  on  the  29th  of 
December,  1861,  Pierce,  Church  and  Comstock  were  in  legal 
contemplation,  in  the  actual  possession  of  the  land,  within  the 
doctrine  of  Hiclcs  ▼•  Coienum,  26  Cal.  122,  and  the  cases  there 
cited,  and  the  entry  thereon  by  the  plaintiff  was  a  trespass. 

The  grantees  of  Meador  being  in  possession  of  the  premises 
on  the  day  of  the  plaintiff's  entry,  it  is  proper  next  to  inquire, 
did  the  plaintiff  obtain  such  an  actual  peaceable  possession  of 
the  parcel  of  land  which  he  inclosed  on  that  day  as  to  give  him  a 
right  to  maintain  this  action  against  the  defendants  for  retaking 
the  possession  and  removing  the  fence  and  partly  constructed 
house  from  the  premises  ?  If  the  possession  of  the  plaintiff  was 
not  actual  and  of  sufficiently  long  standing  to  become  to  a  legal 
intent  peaceable,  then  he  was  not  in  a  condition  to  maintain 
his  action.  In  Treai  v.  Stuart,  5  CaL  113,  the  Court  said: 
"The  plaintiff,  in  an  action  of  forcible  entry  and  unlawful 
detainer,  must  show  an  actaal  peaceable  possession  in  himself 
at  the  time  of  the  entry;"  and  in  House  v.  Reiser,  8  Cal.  500, 
which  was  an  action  brought  under  the  Act  concerning  forcible 
entries  and  unlawfid  detainers,  the  Court  said  that  "  a  party 
who  desires  to  avail  himself  of  the  summary  remec^  provided 
by  this  Act  must  bring  himself  clearly  within  its  provisions. 
He  must  show  a  possession,  actual,  peaceable  and  exclusive; 
a  mere  scrambling  or  interrupted  possession,  or  the  exercise  of 
casual  acts  of  ownership  over  the  premises  is  not  sufficient" 
By  the  ninth  section  of  the  Act  it  is  provided  that  *'  on  the 
trial  the  complainant  shall  only  be  required  to  show,  in  addi- 
tion to  the  forcible  entry  or  detainer  complained  of,  that  he 
was  peaceably  in  the  actual  possession  at  the  time  of  the  forci- 
ble entry,  or  was  entitled  to  the  possession  of  the  premises  at 
the  time  of  a  forcible  holding  over."  Before  the  plaintiff 
could  be  entitled  to  recover  he  was  bound  to  establish  a  case 
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from  which  it  could  at  least  be  presuiDied  that  at  the  time  of 
the  alleged  forcible  entry  and  ouster  he  was  peaceably  in  actual 
possession.  This  the  statute  requires.  But  inatead  of  this 
the  testimony  of  his  witnesses  showed  that  his  own  entry  was 
tortious^  and  that  his  adverse  holding  had  not  yet  become  quiet 
and  peaceable.  He  had  not  yet  acquired  a  status  affording 
him  the  right  to  resist  the  defendants'  assertion  by  necessary 
force  of  their  own  right  to  the  possession  of  the  premises,  when 
they  came  upon  the  ground  and  removed  the  structures  erected 
there  by  the  plaintiff  during  the  same  day.  His  acts  of  trespass 
were  in  fieri  when  the  acts  of  the  defendants  of  which  he  com- 
plains were  committed.  In  such  condition  of  things  a  mere 
intruder  or  trespasser  is  not  entitled  to  the  remedies  provided 
by  the  statute.     (People  v.  Beed,  11  Wend.  159.) 

The  evidence,  which  was  properly  introduced  before  the 
Court  and  jury,  established  beyond  controversy  the  possession 
of  Pierce,  Church  and  Comstock  of  the  parcel  of  land  described 
in  the  complaint,  and  the  testimony  of  the  plaintiff's  witnesses 
alone  showed  that  his  entry  was  a  trespass,  which  was  resisted 
before  his  possessicm  had  become,  in  the  sense  of  the  Act, 
actual  and  peaceable.  If  a  verdict  and  judgment  bad  been 
rendered  upon  the  evidence  properly  admitted  in  the  case,  in 
favor  of  the  plaintiff,  it  would  have  been  erroneous.  There 
was  no  evidence  improperly  admitted  or  excluded  that  could 
have  justly  changed  the  result  to  which  the  jury  came;  so 
that  if  the  Court  committed  any  errors  in  admitting  testimony, 
or  in  instructing  the  jury,  they  were  of  a  character  that  could 
not  by  any  possibility  have  harmed  the  plaintiff.  It  is  only 
errors  which  may  have  injured  the  complaining  party  that 
will  authorize  this  Court  to  reverse  a  judgment  of  the  Court 
charged  with  having  committed  them.  {Merle  v.  Matthews, 
26  Cal.  455,  and  the  cases  there  cited.) 

We  are  of  opinion  the  verdict  was  right,  and  that  the  judg- 
ment should  be  affirmed* 
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Sawyeb,  J.,  concurring. 

There  was,  doubtless,  irrelevant  testimony  admitted  on  both 
rides,  and  the  rulings  of  the  Court  are  not  free  from  errors; 
but  it  is  clear  to  my  mind  that  without  any  of  the  errors  com- 
mitted the  verdict  of  the  jury  must  have  been  the  same.  It 
is  clearly  apparent  from  the  evidence  properly  admitted  upon 
the  question  of  possession  —  in  which  it  can  scarcely  be  said 
there  was  any  conflict  —  that  the  plaintiff  was  in  the  act  oi 
attempting  to  acquire  possession  by  an  unjustifiable  trespass 
upon  an  actual  possession  in  the  defendants  of  long  standing; 
and  that  this  attempt  was  immediately,  upon  the  same  day, 
interrupted  and  frustrated  by  defendants,  in  the  manner  stated 
by  Mr,  Justice  Currey,  before  the  acts  of  plaintiff  had  crystal- 
lized, so  to  speak,  into  that  actual,  peaceable  possession  con- 
templated by  law,  which  const.itut-ea  the  foundation  of  the 
right  to  maintain  the  action  of  forcible  entry  and  detainer. 

The  Court  expressly  instructed  the  jury  that  the  right  to 
the  possession  could  not  be  determined  in  this  action,  and 
substantially  told  them  that  the  survey  of  Meador,  and  the 
conveyance  to  him  by  defendants,  could  only  be  considered 
with  reference  "  to  the  extent  and  boundary  of  such  posses- 
sion." For  the  purpose  to  which  this  testimony  was  thus 
limited,  I  think  the  evidence  admissible.  I  am  satisfied,  from 
the  testimony,  that  the  plaintiff  had  acquired  no  such  posses- 
rion,  as  against  the  defendants,  as  would  entitle  him  to  main- 
tain this  action,  and  that  on  this  ground  the  judgment  should 
beafi^med. 

Shafteb,  J.,  dissenting. 

I  am  compelled  to  dissent  from  the  opinion  of  my  bretliren. 
The  only  question  is  whether  Hoag  had  succeeded  in  dispos- 
sessing the  tenant  of  Pierce,  Church  and  Corastock,  to  a  legal 
intent  at  the  time  when  the  tenant,  in  company  with  his 
landlords,  eame  upon  the  ground  and  demolished  the  housa 
and  fence  and  expelled  Jordan,  the  plaintiff^s  servant.     The 
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building  of  the  fence  was  not  in  fieri  at  the  time  the  defend- 
ants came  upon  the  premises^  but  was  a  fact  accomplished; 
nor  was  the  plaintiff  in  the  act  of  going  within  the  indosure 
with  a  view  to  take  possession,  but  was  already  within  it,  in 
the  person  of  his  servant  All  the  steps  essential  to  an  ouster 
by  Hoag  of  the  tenant  in  possession  had  been  taken,  and  the 
fact  could  have  had  no  additional  force  or  meaning  imparted 
to  it  by  lapse  of  time.  On  the  ground  of  the  acts  of  Hoag 
performed  upon  the  land,  the  tenant  of  Pierce,  Church  and 
Comstock  could  have  maintained  ejectment  against  him.  Bv 
force  of  those  acts  the  Statute  of  Limitations  was  set  in  motion 
in  his  favor,  and  he  was  placed  in  a  position  where  he  was 
amenable  to  taxation.  The  possession  of  Hoag  was  undoubt- 
edly a  hostile  possession,  but  it  was  peaceable  during  the  time 
it  subsisted,  and  that  is  all  that  can  be  said  of  a  possession  of 
the  longest  duration. 

0.  D.  HOEN  V.  WILLIAM  JONES,  J.  G.  FORDYCE, 
AND  THE  VOLCANO  WATER  COMPANY. 

ACTTOW  TO  QUiBT  TiTLB. — 'A  persoii  111  the  poflsessloii  of  property  It  !b  a 
position  to  bring  an  action,  under  the  two  hundred  and  fifty-fourth  section 
of  the  Practice  Act,  to  quiet  his  title  thereto,  and  on  the  trial  no  othn* 
evidence  on  his  part  than  proof  of  possession  Is  necessary  in  the  flm 
Instance. 

TiTLH  UNDBB  ▲  Shsbiff'8  Deed. — The  title  of  a  party  acquired  by  a  SherifPt 
deed,  executed  under  a  SherifTs  sale  made  on  an  order  of  sale  issued  on  i 
decree  foreclosing  a  mortgage,  relates  back  to  the  date  of  the  mortgigf. 

■tidbmcb  ih  Action  to  qoist  Title. — One  claiming  title  to  property  under 
a  SherifTs  deed,  executed  on  the  foreclosure  of  a  mortgage,  may,  In  in 
action  brought  by  him  to  quiet  his  title  against  one  who  claims  under  fe 
Sheriff*s  deed  executed  on  the  foreclosure  of  a  mechanic's  lien.  In  which  fore- 
closure he  was  not  a  party,  go  behind  the  decree  foreclosing  the  mechaotc'i 
lien,  and  show  that  no  lien  in  fact  existed. 

PuRCiTABEB  pendente  Hie  bstoppbd  bt  thb  Decbbb. — If  an  action  Is  broagbt 
against  a  corporation  to  forecloee  a  mortgage  purporting  to  hare  been 
executed  by  it,  and  a  lis  pendent  Is  filed,  and  a  decree  is  rendered  enforcing 
the  mortgage,  a  party  who  boys  the  mortgaged  property,  pendente  lite,  at 
BherlfTs  sale,  made  on  a  judgment  which  does  not  enforce  a  lien  older  than 
the  Ua  pendiens,  is  estopped  from  saying  that  the  mortgage  was  not  tbe  art 
of  the  corporation. 

Fixms  TO  Fobbcldsubb  of  Mohtoagr. — ^A  party  who  has  no  Interest  Is 
mortgaged  property  at  the  time  an  action  Is  brooght  to  foredooe  the  anrt- 
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gage^  en4  who  buys,  pendente  lite,  and  after  a  Ut  pendent  hat  tieen  filed,  k 
not  a  necessary  party  to  the  foreclosure.  ''^ 

WuKN  Suit  hat  bb  bbouoht  to  quiet  Titli. — One  In  possession  of  prop- 
erty, claiming  title  under  a  SherlfTi  deed  executed  on  a  mortgage  fore- 
closure, may  maintain  an  action  to  quiet  his  title  against  another  who 
claims  a  title  against  him  which  would  be  good  against  the  mortgagor,  al- 
though Told  as  against  the  plaintiff. 

Afpbax  from  tlie  District  Court^  Eleventh  Judicial  District, 
Aniador  County. 

Plaintiff  recovered  a  judgment  in  the  Court  below,  and  de- 
fendant Jones  appealed.  The  other  facts  axe  stated  in  the 
opinion  of  the  Court. 

P.  L.  Edwards,  for  Appellant 

Possession  can  be  evidence  or  notice  of  no  more  than  the 
title  actually  in  the  possessor.  (Welsh  v.  Welsh,  6  Ohio,  425.) 
Here  are  all  the  facts  in  pais,  all  the  record  indicia,  and  all  the 
averments  of  the  complaint,  show  that  the  plaintiff  has  always 
claimed  and  now  claims  only  under  and  in  virtue  of  proceedings 
had  under  a  void  mortgage.  From  his  complaint,  from  the 
evidence,  and  from  the  findings^  no  other  claim  of  title  on  his 
part  can  be  inferred.  He  cannot  now  rely  upon  simple  pos- 
session under  a  claim  of  higher  title,  for  he  has  shown  that  his 
possession  is  qualified  and  procured  through  proceedings  in 
pais,  and  in  Court,  which,  as  against  the  defendant  claiming 
under  an  older  and  better  title,  are  wholly  inoperative  and  void. 
(2  Siigden  on  Vendors,  558;  Fagg  v.  Maavn,  2  Sunu  0.  C.  E. 
555.) 

If  a  person  be  simply  in  possession,  the  presumption  is  that 
he  is  the  righcful  owner;  but  when  his  own  acts,  averments, 
and  deductions  show  a  different  estate,  he  is  thereby  bound. 
His  possession  cannot  avail  him  when  he  himself  shows  that 
it  is  not  rightful.  Thus,  '^  a  person  in  possession  of  real  estate 
is  presumed  to  be  seized  in  fee.  This  presumption,  however, 
may  be  rebutted  by  a  stronger  presumption  arising  from  cir- 
cumstances." (1  Cow.,  Hill  and  Edwards'  Phil,  on  Ev.  646.) 
The  presumption  arising  from  possession  may  always  be  rebut- 
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ted  or  qualified  by  its  character^  or  other  opposite  evidence. 
(Jayne  v.  Price,  6  Taunton^  326.) 

If  the  title  relied  upon  either  as  a  cause  of  action  or  grocrnd 
of  defense  be  a  nullity,  it  results  that  the  possession  is  wholly 
inoperative,  at  least  as  against  a  better  title.  (Livingston  v. 
Peru  Iron  Co.,  9  Wend.  511.)  To  the  same  effect  are  lie  notes 
1  Cow.,  Hill  and  Edwards'  PhiL  on  Ev.  646-7. 

The  effect  of  our  statute  was  merely  to  abrogate  the  rule  of 
the  common  law,  that  the  simple  pendency  of  an  action  should 
import  notice,  not  to  require  or  .authorize  the  filing  of  a  lis 
pendens  where  there  was  already  notice  in  fact,  or  constnictive 
under  the  recordation  acts.  (Samson  v.  Ohleyer,  22  CaL  200; 
Richardson  et  al.  v.  While  et  dL,  18  Cal.  102.) 

Section  twenty-seven  of  the  Practice  Act  provides  that  the 
filing  of  a  lis  pendens  shall  be  notice  of  the  plaintijf^s  rigliti 
but  it  does  not  say  that  it  shall  be  notice  of  a  right  which  he 
has  not,  nor  that  mortgages  and  other  liens  when  properly 
recorded  shall  not  import  notice,  but  be  dependent  upon  the 
filing  of  a  lis  pendens.  The  statute  only  gives  effect  to  such 
notice  when  there  would  otherwise  have  been  none.  Even  in 
New  York,  where  a  Us  pendens  is  required  to  be  filed  in  ed 
action  for  the  foreclosure  of  a  mortgage,  though  of  record,  the 
recordation  has  been  held  to  import  notice.  (Potter  v.  Bow- 
land,  4  Seld.  448.) 

To  affect  a  party  as  a  purchaser  pendente  lite,  the  holder  of 
the  legal  title  must  be  shown  to  have  been  impleaded  before 
the  purchase  which  is  to  be  set  aside.  (Carr  v.  Callaghan,  3 
Litt  365.) 

If  the  mortgage  was  the  deed  of  the  corporation,  there  is  an 
end  of  our  case,  and  if  not,  there  is  an  end  of  the  respondents'. 
If  not  such  deed,  then  as  already  held  by  this  Court  in  another 
case,  the  foreclosure  could  give  it  no  force  or  effect  as  against 
the  corporation  or  its  grantees,  whether  voluntarily  or  in  in- 
vitum.  The  Sheriff's  deed  in  pursuance  of  such  foreclosure 
could  not  vest  any  title  in  the  respondent,  and  all  the  snhse- 
qaent  proceedings,  including  the  decree,  sale,  and  deed,  wen 
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Utterly  void.  All  this  is  aptly  and  fully  illustrated  in  (Branr 
ham  et  al  v.  The  Mayor,  etc.  of  San  Jose,  et  als.,  24  Oal.  604.) 
The  foregoing  proposition  cannot  be  evaded  by  the  assump- 
tion that  a  lis  pendens  had  been  filed  by  the  respondent.  H^ 
could  not  by  filing  such  notice  create  title  in  himself.  He 
could  thus  at  most  only  give  notice  of  the  claim  which  he 
actually  asserted.  There  is  no  room  ^ere  for  the  doctrine  of 
estoppeL  Neither  the  corporation  nor  the  appellant  claiming 
under  it  can  be  estopped  by  force  of  a  void  mortgage.  Does 
a  lis  pendens  whose  only  legitimate  function  is  to  give  notice 
of  actualities  have  such  potency!  Concede  that  the  appellant 
by  virtue  of  this  lis  pendens  had  notice^  still  he  had  notice  only 
of  a  false  and  void  claim  of  title* 

John  W.  Armstrong,  for  Bespondent 

Jones  was  not  a  bona  fide  purchaser  pendente  lite.  The  lis 
pendens  imparted  notice  to  him  of  the  object  of  the  suit  and 
tho  extent  of  the  relief  claimed,  and  therefore  he  is  estopped^ 
by  the  force  of  the  foreclosure  decree,  as  it  has  the  same  con- 
clusive effect  as  was  given  to  judgments  and  decrees  under 
the  old  cpmmon  law  and  equity  systems  of  practice. 

This  is  so  held  after  full  and  deliberate  consideration  of  the 
twenty-seventh  section  of  the  Practice  Act,  in  the  case  of 
Eichardson  v.  White,  18  Cal.  107,  where  the  Court  sum  up 
in  the  following  dear  and  forcible  language:  "The  object  of 
the  statute  evidently  was  to  add  to  the  common  rule  a  single 
term,  to  wit :  to  require  for  constructive  notice  not  only  a  suit, 
but  filing  a  notice  of  it;  so  that  this  rule  is  as  if  it  read: 
The  commencement  of  a  suit  and  the  filing  of  notice  of  it,  are 
constructive  notice  of  it  to  all  the  world  of  the  action,  and 
purchasers  or  assignees,  afterwards  becoming  such,  are  mere 
vohmteers,  and  bound  by  the  judgment/' 

This  doctrine  was  afterwards  affirmed  in  Atdt  v.  Oassaway^ 
18  Cal,  205,  and  Sampson  v.  Ohley&r,  22  CaL  211. 

But  if  ^.he  mortgage  was  not  the  deed  of  the  corporation, 
the  plaintiff  is  in  possession  under  color  of  title,  and  this  mtust 
prevail  .<igainst  the  defendant  who  has  no  title*     In  Winana 
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et  al.  V.  Christy  et  ids.,  4  Cal.  79,  the  Court  said:  **  This  is  a 
mucli  stronger  case  than  the  one  of  'Hutchinson  v.  Perky' 
referred  to.  It  is  not  a  mere  prior  possession,  but  possession 
coupled  with  color  of  title  is  shown  in  defendants."  (Se^^' 
Adams  on  Ejectment,  Sec.  77;  Livingston  v.  Wdker,  7 
Cowen ;  Woods  et  (ds.  v.  Lane  et  als.,  2  Sergeant ;  Bawle  ex  denk 
53 ;  Murry  v.  Denn,  5  Cowen  200 ;  Ludlow  et  als.  v.  Myers,  3 
John.;  Doe  ex  dent,  v.  Hubert  et  als.,  Breese's  111.  Rep. 
279.) 

Neither  were  the  plaintiffs,  although  they  had  alleged  in  their 
declaration  a  fee  simple  title,  compelled  to  prove  the  same.  They 
could  properly  rely  upon  prior  possession,  if  they  chose  to  do 
so.  (See  Adams  on  Ejectment,  Sec  275;  Day  v.  Alerson,  9 
Wendell,  110.) 

The  decree  through  which  defendant  claims  did  not  hecome  a 
lien,  as  against  Horn,  who  had  no  notice  of  the  suit. 

No  lis  pendens  was  filed  and  the  decree  was  not  rendered 
until  after  Horn  commenced  his  suit,  as  the  facta  show.  It 
seems  to  us  that  this  point  is  settled  in  the  case  of  Head  v. 
Fordyce,  17  Cal.  161. 

The  proceeding  which  resulted  in  the  rendition  of  that 
decree  was  in  rem,  not  in  personam. 

This  proposition  is  sustained  to  the  fullest  extent  by  the 
decision  in  the  case  of  Chapin  v.  Broder,  16  Cal.  421,  422, 
where  the  judgment  considered  was  in  the  form  of  this  one, 
the  only  difference  being,  that  was  the  foreclosure  of  a 
mortgage,  and  this  the  enforcement  of  a  mechanic's  lien;  but 
this  we  insist  makes  no  difference,  as  the  sections  of  the  Prac- 
tice Act  referred  to  above,  applies  as  well  to  the  enforcement 
of  liens  as  a  foreclosure  of  a  mortgage,  by  its  express  langua*?e; 
and,  besides,  upon  general  principles  of  law  there  is  no  differ- 
ence—  the  analogy  is  complete  between  them.  (Doughty  v. 
Devlin,  1  E.  D.  Smith,  631.)  The  mechanic's  lien  being 
invalid,  the  foundation  of  the  decree  is  sapped,  and  the  effect 
of  it,  together  with  all  the  proceedings  under  it,  destroyed. 
(Branham  v.  The  City  of  San  Jose,  24  Cal.  604,  605.) 

WHiy  is  this  sot    Because  it  is  a  proceeding  in  rem.    The 
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rule  is  also  well  stated  in  2  Hilliard  on  Mort.,  p.  47,  Sec.  5, 
in  these  words :"  If  a  foreclosure  is  void  the  fee  still  remains  in 
the  mortgagor  J  and  no  action  can  be  maintained,  either  of  eject- 
ment or  trespass,  which  affirms  the  title  to  be  in  the  mort- 
gagee.'* 

By  the  Court,  Shafteb,  J. 

It  appears  that  both  parties  claim  under  the  Volcano  Wat^r 
Company ;  the  plaintiff  through  the  foreclosure  of  a  mortgage, 
and  the  defendant  through  the  foreclosure  of  an  alleged 
mechanic's  lien ;  and  the  question  is  as  to  which  of  the  parties 
has  the  better  title  under  the  common  source.  The  facts 
bearing  upon  the  case  are  substantially  as  follows : 

On  the  4th  day  of  October,  1865,  the  defendant,  J.  G. 
Fordyce,  entered  into  a  written  agreement  with  the  Volcano 
Water  Company  to  do  and  perform  work  upon,  and  to  furnish 
material  for  the  construction  of  the  ditch  set  forth  in  plaintiff's 
complaint,  known  as  the  Volcano  Water  Company's  ditch. 

Said  work  was  completed  by  said  Fordyce  on  or  before  the 
16th  day  of  December,  1865,  according  to  the  terms  of  the 
aforesaid  agreement. 

On  the  29th  day  of  August,  1866,  Fordyce  filed  in  the 
office  of  the  County  Recorder  of  Amador  County  a  verified 
copy  of  the  amount  due  him  for  such  work  —  said  amount  so 
claimed  to  be  due  being  thirty  thousand  nine  hundred  and 
seventy-eight  dollars  and  thirty-four  cents  —  together  with  a 
description  of  the  property  to  be  charged  with  the  lien,  and  a 
notice  of  his  intention  to  hold  a  lien  upon  the  said  Volcano 
Water  Company's  ditch,  etc,  for  the  purpose  of  securing  the 
paj'^ment  of  the  sum  so  alleged  to  be  due  him  for  work  and 
materials  furnished  upon  the  said  property. 

On  the  25th  day  of  February,  1867,  Fordyce  commenced 
an  action  in  the  District  Court  of  the  Fifth  Judicial  District, 
in  Amador  County,  against  the  Volcano  Water  Company,  to 
recover  of  the  company  the  said  sum  ($30,978.34),  with 
interest  from  August  29th,  1866,  and  costs  of  suit,  and  to 
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obtain  a  decree  foreclosing  and  enforcing  his  lien  claimed 
upon  said  property. 

Such  proceedings  were  afterwards  had  in  said  action  that 
upon  the  written  stipulation  of  the  plaintiff  and  defendant 
herein,  judgment  was  rendered  therein  in  favor  of  Fordyco 
and  against  the  Volcano  Water  Company  for  the  sum  of  eigbt 
thousand  dollars,  and  for  the  foreclosure  of  the  lien  claimed 
by  Pordyce,  and  adjudging  the  lien  to  be  good,  and  directing 
a  sale  of  the  property  to  satisfy  such  judgment  and  costs. 

Thereafter  Jones,  a  defendant  herein,  became  the  owner  and 
bolder  of  such  judgment  and  decree  and  of  all  the  right  of 
Fordyce  thereunder. 

On  or  about  the  19th  day  of  November,  1858,  execution 
and  decree  of  sale  were  issued  upon  such  judgment,  and  nnder 
and  by  virtue  of  the  same  the  Sheriff  of  Amador  County  did, 
on  the  11th  of  December,  1858,  sell  said  property  to  the  said 
defendant  Jones,  who  was  the  highest  bidder,  for  the  smn 
of$ . 

The  certificate  of  sale  was,  by  the  Sheriff,  given  to  Jones, 
as  required  by  law. 

The  time  for  redemption  of  said  property  from  such  sale 
expired,  and  no  redemption  thereof  was  made. 

After  the  time  for  redemption  had  expired,  and  on  or  about 
the  14th  day  of  August,  1859,  the  Sheriff  executed  and  deliv- 
ered to  said  defendant,  Jones,  the  usual  Sheriff's  deed  of  con- 
veyance of  all  and  singular  the  aforesaid  property. 

Under  and  by  virtue  of  such  deed,  and  the  proceedings 
theretofore  had,  the  defendant,  Jones,  at  the  time  of  the  com- 
mencement of  this  action,  claimed  and  now  claims  to  be  the 
owner,  and  entitled  to  the  possession  of  all  of  said  property. 

On  or  about  the  8d  day  of  May,  1856,  the  said  Volcano 
Water  Company —  one  of  the  defendants  —  made,  executed  and 
delivered  a  mortgage  to  the  plaintiff  upon  the  whole  of  said 
ditch  and  other  property,  to  secure  the  payment  to  the  plain- 
tiff of  the  sum  of  twenty'K)ne  thousand  nine  hundred  and  <»« 
dollars,  with  interest  thereon  at  the  rate  of  four  per  cent  per 
month  from  its  data 


AprilylSeS.]  HoBir  r.  Jones.  SOI 


Opinion  of  the  Gonrt. 


Said  mortgage  was  duly  acknowledged  and  recorded  in  the 
office  of  the  County  Recorder  in  and  for  Amador  County,  on 
the  10th  day  of  May,  1856. 

On  or  about  the  29th  day  of  September,  1857,  0.  D.  Horn, 
the  plaintiff,  commenced  an  action  in  the  District  Court  of  the 
Fifth  Judicial  District^  in  and  for  Amador  County,  against  the 
Volcano  Water  Company,  defendant,  to  recover  the  said  sum 
of  money,  so  secured  by  said  mortgage,  and  for  a  decree  fore- 
closing said  mortgage,  and  for  an  order  of  sale  of  said  property 
to  satisfy  said  debt,  judgment  and  costs  of  suit 

On  the  29th  day  of  Septemb^,  1857,  the  plaintiff  also  filed 
in  the  office  of  the  County  Becorder  of  Amador  County  a 
notice  of  the  pendency  and  object  of  such  action,  together 
with  a  correct  description  of  the  property  to  be  affected  by 
the  judgment  prayed  for  in  plaintiff's  complaint. 

Such  proceedings  were  had  in  said  action  that^  on  the  6th 
day  of  June,  1859,  a  judgment  and  decree  was  rendered  in 
said  action  in  favor  of  the  plaintiff  and  against  the  defendant, 
the  Volcano  Water  Company,  for  the  sum  of  twenty-one- 
thousand  nine  himdred  and  one  dollars,  together  with  interest 
thereon  at  the  rate  of  four  per  cent  per  month  from  May  8, 
1856.  That  the  said  mortgage  be  foreclosed,  and  the  mor^ 
gaged  property  be  sold  to  pay  and  satisfy  such  judgment  and 
eosts,  etc. 

On  the  9th  day  of  June,  1859,  an  order  of  sale  and  execa- 
tton  was  issued  upon  and  to  enforce  such  judgment  and  decree 
in  due  form. 

Under  and  by  virtue  of  said  exeeution  and  order  of  sale,  the 
Sheriff  of  said  county,  having  levied  upon  the  property,  did, 
on  or  about  the  23d  day  of  July,  1859,  sell  all  and  singular  of 
said  mortgaged  property  to  the  plaintiff,  C.  D.  Horn,  and  one 
F.  E.  Barney,  who  were  the  highest  bidders  therefor,  for  the 
sum  of  eighteen  thousand  dollars. 

A  certificate  of  sale  was  by  the  Sheriff  duly  issued  to  fhem 
as  purchasers. 

The  time  for  redemption  from  such  sale  expired,  and  no 
redemption  of  such  property  was  made  therefrom. 


202  HoBN  V.  J0NS8.  [Sup.Ct 

Opinion  of  th0  Goort 

After  the  time  for  redemption  bad  expired,  and  on  or  about 
tbe  24th  day  of  January,  1860,  the  Sheriff  made,  ezecnted, 
acknowledged  and  delivered  to  tbe  plaintiff  and  F.  E.  Barney 
a  deed  of  conveyance  in  the  usual  form,  of  all  of  said  property; 
which  deed  was  on  the  same  day  recorded  in  the  office  of  tbe 
County  Recorder  of  Amador  County. 

Afterward  F.  E.  Barney,  by  deed  in  writing,  bargained,  add 
and  conveyed  all  his  right,  title  and  interest  in  said  property 
to  tbe  plaintiff  herein. 

Thereafter  tbe  plaintiff,  C.  D.  Horn,  entered  upon,  took  pos- 
session of,  and  at  the  time  of  the  commencement  of  this  action 
was  and  is  now  in  the  actual  possession  of  all  and  singolar  of 
the  aforesaid  property. 

First — It  api>ears,  by  the  record,  that  the  plaintiff  was  in 
the  possession  of  the  ditch  at  the  commencement  of  this  action 
and  that  fact  establishes^  prima  facie,  that  the  plaintiff  was 
the  owner  of  the  property.  By  the  two  hundred  and  fifty- 
fourth  section  of  the  Practice  Act  a  person  in  possession  of 
real  property  by  himself  or  by  his  tenant,  is  in  a  position  to 
bring  an  action  to  quiet  his  title  thereto;  and  it  follows,  if  the 
allegation  be  proved  at  the  trial,  that  no  further  evidence  of 
title  on  the  part  of  the  plaintiff  can  be  essential  in  the  first 
instance.  Possession,  whether  proved  by  the  plaintiff  in  an 
action  to  quiet  title  or  in  an  action  of  ejectment,  is  followed 
by  the  same  consequences.     (Curtis  v.  SvUer,  15  CaL  259.) 

Second  —  As  to  the  title  of  the  defendant  under  tbe  pro- 
ceedings in  foreclosure  of  the  mechanic's  lien. 

The  decree  in  the  suit  brought  by  Fordyce  against  the  com- 
pany for  the  purpose  of  foreclosing  his  alleged  lien  was  entered 
upon  a  stipulation  of  the  parties.  The  decree  is  valid  on  its 
face,  and  is  binding  upon  the  company  and  upon  all  persons 
claiming  under  it,  by  title  subsequent  and  with  notice. 

Assuming,  for  the  present,  the  validly  of  the  plaintiffp 
mortgage,  it  appears  that  it  became  a  Hen  upon  tbe  ditch  on 
the  3d  of  May,  1856,  and  the  defendant  had  notice  of  the  fact 
on  the  tenth  of  that  month,  the  day  the  mortgage  was  recorded. 
The  title  of  the  plaintiff  under  his  Sheriff's  deed  rslates  back 
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to  ihat  data  (Sands  v.  Pfeijfer,  10  Cal.  265.)  On  that  day 
Fordyoe  not  only  had  no  lien,  bnt  his  right  to  acqtdre  one  had 
been  lost  by  lapee  of  time,  awwiming  that  he  once  had  tfa^ 
ri^t  The  ditch  was  completed,  as  the  case  finds>  on  the  15th 
of  Beoesnbery  1865,  and  no  notice  of  intention  to  claim  a  lien 
was  filed  in  the  Eecorder^s  office  until  August  29th,  185& 
Whether  the  right  to  a  lien  be  tested  by  the  Act  of  1855  or 
by  the  Act  of  1856,  can  make  no  difference,  for  the  Acta 
reepeotivdy  require  every  pearsaa  wishing  to  avail  himself  of 
"their  benefits'^  to  file  in  the  Recorder's  office  of  the  county 
in  which  the  building,  etc,  is  situated,  a  just  and  true  account 
of  tiie  demand  due  him,  etc,  within  sixty  days  after  the  work 
shall  have  been  completed.  But  further:  It  has  been  hold 
{ElUs(yn  ▼.  Jackson  Water  Company,  12  CaL  648,)  ^^that 
neither  the  mechanic's  lien  law  of  1855  or  1856  gave  a  lien  upon 
canals  or  ditches."  The  language  of  these  Acts  is  '^building, 
wharf  or  other  superstructure."  A  ditch  is  not  a  building,  nor 
is  it  a  wharf,  and  in  no  sense  can  it  be  designated  as  a  super- 
structure. And  it  was  further  held,  that  ^^  flumes,  constructed! 
at  different  points  of  the  line  of  a  ditch,  cannot  change  the 
general  character  of  the  woric  as  an  eoccavatioii.  Such  flumes 
iire  mere  connecting  links  of  the  ditch  over  ravines  and  gulches; 
and  the  whole  work  noiust  be  regarded  as  a  ditch."  The  plain- 
tiff is  at  liberty  to  go  behind  the  Fordyce  decree,  and  show  that 
no  mechanic's  lien  in  fact  existed  in  his  favor,  for  the  action 
was  brought,  not  only  subsequent  to  the  mortgage,  but  subse- 
quent to  its  registration,  and  the  plaintiff  was  not  made  a 
party.  And  further:  There  was  no  notioe  of  Zis  penc{e7i&  filed. 
(Montgomery  v.  Tutt,  11  Cal.  314.) 

It  is  insisted  on  the  part  of  the  appeUant  that  Fordyce,  in 
his  suit  against  the  company,  recovered  a  personal  judgment, 
and  that  the  sale  of  the  ditch  was  imder  a  levy  of  execution 
issued  on  that  judgment,  and  not  under  the  order  of  sale  issued 
upon  the  decree.  In  the  first  place^  the  fact  claimed  does  not 
appear  with  any  proper  distinctness;  and,  in  the  second  place, 
if  such  personal  judgment  was  recovered  in  fact,  the  defend- 
ant sboold  have  made  the  judgment  a  lien  l^  docketing  it 
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while  he  held  it  as  assignee^  and  then  iiedeemed  the  ditch  from 
the  prior  lien  of  the  plaintiff's  mortgage;  or  else  he  shodd 
have  redeeoned  as  sncoeesor  to  the  interest  of  the  Volcano  Gom- 
pany  after  he  became  a  purchaser  at  his  own  sala 

It  is  further  insisted,  however,  on  the  part  of  the  appdlant, 
that  the  Volcano  Compaoj,  a  corporation,  ne^er  gave  a  Inor^ 
gage  to  the  plaintiff,  and  that  the  mortgage  actually  givoi  wna 
the  deed  of  the  individuals  merely  who  signed  it  as  Trustees. 

The  question  has  been  ably  ai^ed  by  the  respective  counsel, 
but  it  is  not  necessary  that  we  should  pass  upon  it  The  de- 
fendant Jones  is  estopped  from  saying  that  the  mortgage  was 
not  executed  by  the  company.  The  company  against  ^ek 
the  actioii  to  foreclose  the  mortgage  was  brought  is  estopped 
by  the  decree^  aiid  the  defendant  is  estopped  for  the  reason 
that  a  notice  of  lis  pendens  was  filed  in  tiie  action,  and  die 
defendant  bought  pendente  lite,  (Bichardeen  v.  White,  18 
Oal.  107,)  and  neither  he  nor  Fordyce  had  in  fact  any  iIlte^ 
est  in  the  premises  at  the  time  when  the  action  was  brou^t 
by  way  of  lien  m  otherwisa  The  defendant  is  therefon 
bound  as  effectually  by  the  decree  as  he  would  have  been  had 
he  purchased  from  the  company  pendente  Ute  under  a  tot 
nntaiy  sala  It  is  of  no  nuoment  that  Fordyoe  was  not  a  part; 
to  the  action  to  foreclose  the  mortgage^  for  he  had  in  fact  no 
interest  in  the  premises  at  the  time  when  the  action  was 
brought     (10  CaL  552.) 

Third  —  It  is  further  insisted  by  the  appellant,  that  his  title 
is  not  absolutely  good  as  against  the  plaintiff,  is  absolntelj 
void  on  the  face  of  the  record  under  which  the  title  is  daimed, 
and  that  the  plaintiff  has  therefore  no  need  of  equitable  relief. 

The  title  of  thp  defendant  is,  as  we  hav^  already  stated,  a 
perfect  one  as  against  the  Volcano  Oompany;  and  tiie  defend- 
ant claimed  prior  to  the  commencement  of  this  action  and  to 
the  plaintiff's  damage  that  the  title  was  perfect  as  to  him  also. 
It  was  held  in  Head  v.  Fordyce,  17  CaL  161,  that  a  party  "has 
the  right  to  be  quieted  in  his  title  whenever  any  claim  is  made 
to  real  estate  of  which  he  is  in  possession^  the  effect  of  which 
claim  might  be  litigation  or  a  loss  to*  him  of  the  ^perty.'' 
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We  eonsider  the  case  at  bar  to  be  cLearly  witbin  the  principlo 
of  that  decision. 
Judgment  affirmed. 


THE  PEOPLE  r.  AH  WOO. 

•ufncraircT  ov  jlk  Indictmbkt.^  Tlie  nifBctcncy  of  aa   tadletment  hi   this 
atau  IB  to  bo  determined  bj  tbe  rnlco  prescribed  In  tbo  ''Act  to  rerulmts. 
proceediDgs  In  crlminml  cases.*'  and  if  an  Indictment,  npon  a  fair  readUqb 
stands  this  tert.  It  Is  snfflclent,  though  not  food  at  conunon  law. 

IjisTai7MBNT  PDBOBD  iw  TRM  Chinmb  Lanooaob. — ^Au  Indictment  for  fory- 
Inc  an  Instmment  In  a  foreign  language  Is  good  If  It  set  ont  a  translation 
In  the  Bngllsh  langnage  of  tbe  Instrument  charged  to  bo  forged,  wlthont 
containing  a  copy  of  the  original  In  the  foreign  language. 

MiSROMn  OP  PoBGnn  In  strum  int. — Where  the  Instrument  charged  to  bayo 
been  forged*  or  a  translation  of  It,  Is  set  out  In  full  In  the  Indictment,  m 
misnomer  of  Its  technical  designation  Is  Immaterial. 

lUaaiNo  A  FoEOSD  In8trdmxnt« — If  a  forged  order  is  made  payable  to  tha 
defendant.  It  Is  sufficient  to  charge  htm  in  the  indictment  with  uttering  and 
paeslng  tbe  eame  to  another  with  Intent  to  defraud,  without  charging  aa 
indorsement.  The  manner  in  which  the  fraud  was  committed  Is  matter 
of  erldence. 

Vn  or  Tbbms  n  iNDicTMmrr  CovJWcnrwLr^ — ^Where  tbe  Intent  to  da- 
frsud  bj  a  forgery  Is  described  In  the  statute  by  different  terms  stated  dis- 
junctively, the  Indictment  may  state  these  terms  conJunctlTely. 

What  is  Forgebt? — ^The  uttering  and  passing,  aa  well  aa  the  making  of  a 
forged  instrument,  la  forgery, 

'  Appsal  from  the  Counly  Conrt^  EI  Dorado  Coiinly. 

Tbe  following  is  a  copy  of  the  indictment  in  this  case: 

''The  above  named  defendant^  Ah  Woo^  alias  Ha  Yien 
Fang,  is  accused  by  the  Qrand  Jury  of  said  County  of  El 
Dorado  by  this  indictment,  of  the  crime  of  forgery,  committed 
as  follows:  The  said  defendant^  Ah  Woo,  alias  MaYienFang^ 
(m  the  —  day  of  February,  A.  D.  1864,  and  before  the  Ending 
of  this  indictment,  at  the  County  of  El  Dorado  and  State  of 
California,  did  feloniously,  wilfully,  and  unlawfully,  falsely 
utter  and  pass  to  one  Ah  You,  a  certain  false,  forged,  and 
eounterfeit  order,  as  a  true  and  genuine  order  of  one  Wang 
Ah  Chung,  for  the  payment  of  one  hundred  dollars,  which 
aforesaid  order  then  and  there  was  written  in  the  Chinese  Ian- 
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guage,  and  of  the  tenor  and  efFect  following  when  translated 
into  the  English  language^  to  wit: 

'To  Yet  Wka's  Stare— Sirs:  Please  pay  to  Ma  Tien  Ptng 
the  one  hundred  dollars  which  I  deposited  at  yours  sometime 
ago^  because  I  am  sick  now  and  need  money  to  employ  a  doctor 
to  attend  me.     Be  sure  to  pay  it  to  him,  please. 

*Wjlsq  Am  CHUifQi 

'February  28th,  1864.' 

''  With  the  intent  then  and  there  to  prejudice^  damage,  and 
defraud  the  said  Ah  You,  he^  the  said  Ah  Woo^  alias  Ma  Yien 
Fang,  then  and  there  well  knowing  the  said  f alse,  forg^  ui^ 
counterfeit  order  to  be  f alse,  f oiged,  and  oounterf ml^  contraiy 
to  the  form  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  People  of  the  State 
of  California." 

The  defendanit  was  oonvioted  and  sentenced,  and  appealed. 

Charles  A.  Tuttle,  for  Appellant. 

The  indictment  should  have  set  forth  the  instrument  Tbe 
indictment  avers  that  the  tenor  of  the  instrument  is  set  forth. 
Tenor  means  an  exact  copy.  (1  East^  P.  C.  180;  Baiboar'8 
Crim.  Law,  122.)  As  to  setting  forth  an  exact  copy,  I  refer 
to  Barbour's  Criminal  Law,  121, 122;  2  Wharton's  Crim.  Law, 
Sec.  1,469;  8  Archibold's  Crinv  Pleadings^  636,  19;  Wood's 
Digest,  289,  Sec.  252. 

The  indictment  charges  the  uttering  and  passing,  and  not 
forging  the  instrument.  It  is  described  as  an  order.  The 
translation  set  forth  is  not  an  order  but  a  direction  to  pay 
money  'deposited ;  it  is  a  draft  It  is  alleged  that  the  instru- 
ment was  uttered  to  injure  Ah  You,  who  is  neither  the  drawee 
or  payee.  Neither  the  words  "bcsarer''  or  "order**  are  in- 
serted. Ah  You  could  not  be  injured  by  having  the  paper 
passed  to  him  by  Ah  Woo. 
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/•  0.  McCuUough,  Attomey-Oeneral,  for  The  People. 

The  objection  that  the  indictment  does  not  set  forth  the 
instrument  in  the  original  language  as  well  as  an  English  trans- 
lation, whatever  weight  it  might  have  had  at  the  common  law, 
if  taken  at  any  time  subsequent  to  demurrer,  is  cured  now  in 
England  by  the  provisions  of  the  statute  of  7  George  IV,  c. 
64,  sec  21.  Our  Criminal  Practice  Act  is  more  liberal  than 
the  English  statute;  and  if  there  the  objection  must  be 
taken  by  demurrer,  here  certainly  it  should  also.  (Rex  v. 
Harris,  32  Eng.  Com,  Law  R.  571;  Rex  v.  Moses,  82  Eng. 
Com.  Law  R  671 ;  Rex  v.  BaUs,  82  Eng.  Com.  Law,  R.  571, 
and  notes  "a''  and  "6"  appended  thereto;  2  Russell  on 
Crimes,  ♦875;  Rex  v.  Warshamr,  R.  and  M.  C.  C.  R.  466.) 

But  it  is  by  no  means  sure,  had  the  objection  that  the 
indictment  does  not  set  forth  die  instrument  in  its  original 
language  been  raised  at  the  proper  time  in  the  Court  below 
and  been  overruled,  that  such  a  course  would  have  worked 
any  substantial  injustice  to  the  defendant.  The  object  of  set- 
ting out  the  instrument  in  full  in  the  indictment  is  to  furnish 
some  information  to  the  Court,  and  where  no  such  informa- 
tion can  be  obtained  by  such  a  course,  it  is  unnecessary  that  it 
should  be  set  out  (Regina  v.  Oovlsen^,  1  Eng.  Law  and  Eq; 
550.) 

This  indictment  only  purports  to  set  out  the  ''tenor  and 
effect  of  the  instrument  when  translated  into  the  English 
language."  Whether  the  translation  is  correct  or  not  is  a 
question  to  be  tested  by  the  evidence  upon  the  triaL  We 
take  it  that  the  instrument  was  sufficiently  set  forth  to  sustain 
an  indictment  for  larceny,  and  we  think  that  under  our  statute 
no  greater  strictness  is  required  in  indictments  for  f orgeiy.  An 
English  translation  of  Uie  instrument  must  be  set  out,  but 
what  good  could  have  been  accomplished  by  setting  it  out  in 
the  Chinese  language.  (Rex  v.  Ooldstein,  Russ.  and  Ry.  478.) 
But  whatever  may  be  the  common  law  decision  upon  this 
point,  under  our  statute  we  urge  that  this  indictment  is  suffi- 
cient.     The  Criminal  Practice  Act  prescribes  the  rules  by 
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which  the  sufficiency  of  pleadings  is  to  be  determined  in  this 
State;  nor  shall  any  indictment  be  deemed  insufficient  by 
reason  of  any  defect  which  shall  not  tend  to  the  prejudice  of 
the  defendant  (People  v.  Littlefield,  5  Cal.  356 ;  People  v. 
Lhyd,  9  Cal.  55;  Wood's  Digest,  288,  Sees.  235,  237,  246, 
247;  Wood's  Digest,  318,  Sec.  601;  People  y.  Tharra,  17 
Cal.  169;  People  v,  Ah  Sing,  19  Cal.  599;  Peqple  ▼.  Gaie^ 
wood,  20  CaL  149;  People  ▼.  Vance,  21  CaL  403.) 

By  the  Court,  Sandsbson,  C.  J* 

L  The  objection  to  the  indictment  upon  the  ground  that  it 
does  not  contain  a  copy  in  the  Chinese  language  of  the  forged 
and  counterfeit  order  therein  mentioned  is  not  well  taken, 
even  though  it  should  be  conceded  that  it  would  have  been 
fatal  at  common  lawl  As  we  have  had  frequent  occasion  to 
remark,  the  forms  of  pleading  in  criminal  actions  in  this  State 
are  prescribed  in  the  *^  Act  to  regulate  proceedings  in  crimmal 
cases,"  and  the  sufficiency  thereof  is  to  be  determined  by  the 
rules  or  tests  therein  provided.  Such  is  the  express  will  of 
the  L^slature,  and  we  are  not  allowed  to  disregard  it  (Sec- 
tion 2S5;  People  v.  Ah  Sing,  19  Cal.  598;  People  v.  Vance, 
21  Cal.  403;  People  v.  King,  27  CaL  507.)  With  much 
particularity  that  Act  provides  a  series  of  tests  by  which 
to  determine  the  sufficiency  of  an  indictment.  If  an  indict- 
ment upon  a  fair  reading  is  found  to  stand  these  statutoiy 
tests  it  must  be  declared  sufficient,  notwithstanding  a  contrai; 
result  might  follow  when  subjected  to  the  tests  of  the  com- 
mon law.  These  tests  are  enumerated  in  section  two  hundred 
and  forty-six.  The  sixth  and  seventh  in  order  are  the  ones 
applicable  to  the  question  now  before  ns.  The  first  provideB 
that  the  act  or  omission  charged  as  the  offense  shall  be  clearly 
and  distinqtly  set  forth  in  ordinary  and  concise  language, 
without  repetition,  and  in  such  a  manner  as  to  enable  a  perscm 
of  common  understanding  to  know  what  is  intended.  The 
last  requires  that  the  act  or  omission  charged  as  the  offense 
aball  be  stated  with  such  a  degree  of  eertainly  aa  to 
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the  Court  to  proDounce  judgment  upon  a  conyietion  aoeording 
to  the  rights  of  the  ease. 

The  question  before  us  relates  solely  to  the  description  of 
the  forged  instrument  which^  it  is  charged,  the  defendant 
uttered  and  passed;  and  under  the  foregoing  tests  we  think 
the  description  given  in  the  indictment  is  sufficient  for  all  pur- 
poses which  can  be  directly  or  remotely  subserved  by  the 
record  in  this  case.  The  instrument  is  described  as  purporting 
to  be  an  order  of  one  Wang  Ah  Chung  for  the  payment  of  ono 
hundred  dollars,  written  in  the  Chinese  language.  An  English 
translation  is  then  given  which,  so  far  as  the  demurrer  is  con- 
cerned, must  be  assumed  to  be  literally  correct  (If  the 
tranilation  is  not  correct^  the  objection  could  be  made  by 
demurrer  to  the  evidence  when  the  instrument  is  offered  at 
the  trial.)  In  one  sense  an  exact  copy  in  the  Chinese  language 
would  have  been  a  more  perfect  description,  yet  for  all  prao* 
ti<ial  legal  purposes  a  correct  translation  would  be  far  mora 
useful  to  the  Court  and  the  jury.  While  the  highest  degree 
of  certainty  in  point  of  description  is  desirable,  it  does  not  fol* 
low  that  a  lees  degree  is  not  sufficient  for  all  legal  purposes. 
A  description  which  serves  to  establish  the  legal  character  of 
the  instrument,  to  show  that  it  is  one  of  those  enumerated  in 
the  statute  against  forgery,  and  to  identify  the  offense  suffi* 
ciently  to  protect  the  defendant  against  a  second  prosecution^ 
answers  every  useful  purpose,  and  more  than  that  our  forms 
of  pleading  do  not  require.  .  A  correct  translation  of  the 
iQstrument  in  question  is  sufficient  to  enable  the  Court  to 
determine  its  legal  character,  even  if  we  assume  that  the  Chi- 
nese language  is  as  familiar  to  the  Court  as  household  word& 
It  is  equally  as  effectual  to  protect  the  defendant  against  a 
second  prosecution.  What  useful  purpose,  then,  can  a  copy 
in  the  Chinese  language  serve  which  is  not  as  well  served  by 
a  correct  translation}  If  it  be  said  that  greater  certainty 
would  be  attained,  the  answer  is  that  where  sufficieDit  cer^ 
tainty  is  attained  greater  certainty  is  not  needed  Not  unfre- 
qnently  a  more  certain  and  compile  description  of  stolen 
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goods  might  be  gives  than  is  found  in  an  indictment  for  k^ 
cenvy  but  the  indictment  is  not  therefore  vicious.  The  que^ 
tion  is  noty  can  a  more  certain  description  be  given  t  On  the 
contrary,  it  is,  does  the  indictment  contain  a  sufficient  descrip- 
tion? Doubtless  in  all  cases  of  forgery,  where  the  instrument 
is  written  in  a  foreign  language,  it  would  be  better  to  set  ont 
the  instrument  in  the  language  in  which  it  is  written,  for  by 
80  doing  greater  certainty,  which  is  always  desirable  in  legal 
proceedings,  would  be  attained;  but  it  is  not  indispensable 
that  this  should  be  done,  for  in  our  judgment  sufficient  ce^ 
tainty  may  be  otherwise  obtained. 

If  a  statement  of  the  foreign  language  in  which  the  instru- 
ment is  written,  accompanied  by  a  correct  translation,  can  serve 
all  the  useful  purposes  of  a  pleading,  as  we  have  attempted 
to  show,  oj  if  a  copy  can  be  dispensed  with  where  the  instru- 
ment is  not  written  in  a  foreign  language,  as  at  common  law, 
because  it  has  been  lost  or  destroyed  or  is  in  possession  of  the 
defendant,  (1  Wharton  <m  Crim.  Law,  Sec.  311 ;  2  Wharton  on 
Crim.  Law,  Sec.  1,468,)  or  if,  in  the  latter  case,  a  misdescrip- 
tion of  the  instrument  is  to  be  r^arded  as  immaterial  as  pre- 
scribed in  our  statute,  (Crim.  Prac.  Act,  Sec.  252,)  it  foUows 
that  the  question  under  consideration  is  one  of  form  rather 
than  substance;  in  Ivhich  case  it  must  be  determined  in  accord- 
ance with  the  two  hundred  and  forty-seventh  section  of  the 
Criminal  Practice  Act,  which  declares  that  "no  indictment 
shall  be  deemed  insufficient,  nor  shall  the  trial,  judgment  or 
other  proceeding  thereon  be  affected  by  reason  of  any  defect 
or  imperfection  in  matters  of  form,  which  shall  not  tend  to 
the  prejudice  of  the  defendant."  In  our  judgment  all  the 
substantial  rights  of  the  defendant  have  and  are  as  fully  secured 
and  protected  under  this  indictment  as  they  would  have  been 
had  it  contained  a  copy,  in  the  Chinese  language,  of  the  foiiged 
instrument.  It  is  true  that^  more  perfect  description  would 
have  been  afforded  by  a  fac  simile,  but  we  think  one  suffi- 
ciently certain  for  all  purposes  has  been  obtained  by  the  course 
adopted.  If  no  legal  prejudice  can  result  therefrom  to  the 
defendant,  and  we  think  there  cannot,  all  the  caUs  of  the 
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Statute  upon  the  subject  of  crimiiial  pleading^ are  satisfied  by 
the  indictment,  so  far  as  the  present  question  is  concerned. 
{People  V.  LUtlefield,  5  Oal.  355;  People  v.  Lloyd,  9  CaL  55; 
People  V.  Ybarra,  17  Cal.  166.) 

IL  It  is  next  claimed  that  the  forged  instrument  is  misnamed 
an  **  order."  Admitting  this  to  be  so  the  indictment  is  not 
thereby  made  vicious.  Where  the  instrument  is  set  out  in  full 
as  in  the  present  case  a  technical  designation  of  its  legal  char* 
acter  becomes  immaterial  for  the  obvious  reason  that  the  Court 
can  determine  from  the  face  of  the  instrument  whether  it 
comes  within  the  statute  against  forgery.  (2  Wharton's  Am. 
Crim.  Law,  Sec.  1,467.)  But  independent  of  this  we  think 
the  wo"^  ''  order "  a  proper  designation  of  the  instrument 
within  the  meaning  of  the  statute.  {Evans  v.  The  State,  8  Ohio 
State  Bep.  H.  S.  196.) 

III.  It  is  next  claimed,  in  effect,  that  the  intent  alleged  in 
the  indictment  is  an  impossible  one,  and  it  is  argued  that  inas* 
much  as  the  person  intended  to  be  prejudiced  is  neither  the 
drawee  nor  the  payee  mentioned  in  the  order,  and  the  order  is 
not  drawn  payable  "  to  order  ^  or  ''  bearer,"  and  is  not  trans- 
ferred by  indorseo^ent.  Ah  Yon  oould  not  have  been  defrauded 
by  the  altering  and  passing  in  question.  This  position  is  unten- 
able in  our  judgment  The  order  was  payable  to  the  defendant 
under  the  name  of  Ma  Yien  Fang,  and  he  is  directly  chaiged  hj 
the  defendant  with  uttering  and  passing  the  same  to  Ah  You, 
with  intent  to  defraud  him.  It  was  not  necessary,  in  order  to 
constitute  an  uttering  within  the  meaning  of  the  statute,  that 
there  should  have  been  a  formal  indorsement  A  delivery  of 
the  order  with  the  intent  to  defraud  would  be  suflScient;  and 
a  mere  failure  to  comply  strictly  with  the  forms  of  law  cannot 
be  relied  on  to  defeat  the  charge  of  criminal  intent 

So  far  as  it  is  claimed  that  the  indictment  fails  to  show  in 
what  manner  Ah  You  was  or  could  be  defrauded  by  the  traneac- 
tion,  it  is  sufficient  to  say  that  all  that  is  matter  of  evidence. 
The  charge  is  direct  that  the  tranafer  was  made  with  intent  to 
defraud  Ah  You,  which  la  sufficient  so  far  aa  the  indictment  ia 
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ooneemed.  It  may  have  been  passed  as  security  for  a  loan. 
All  this  is  to  be  proved,  but  need  not  be  alleged. 
:  IV.  The  objeetioQ  to  the  indictment  upon  the  ground  that  it 
reads  *^  with  intent  to  prejudice,  damage  and  defraud,"  instead 
of.  using  only  one  of  those  terms>  is  not  tenable.  It  is 
true  that  the  statute  r^ads  '^  with  intent  to  prejudice,  damage  or 
defraud."  The  use  of  either  of  these  terms  in  describing  tha 
criminal  intent  would  have  been  sufficient;  but  where  the  in* 
tent  is  described  in  the  statute  by  different  terms  stated 
disjunctively,  it  is  well  described  in  the  indictment  by  the  use 
of  all  stated  amjunctively.  (2  Wharton's  Criminal  Law,  Sec. 
1,466.) 

V.  Nor  is  the  objection  that  the  defendant  oould  not  be  found 
guilty  of  forgery  because  the  charge  was  for  '^  uttering  and 
passing  a  forged  instrument''  tenable.  By  the  statute  the 
uttering  and  passing,  as  well  as  the  making^  etCj  of  a  foiged 
instrument,  is  declared  to  be  forgaiy; 

Judgment  affirmed. 


SAMUEL  a  HAEDINa  v.  TURNER  COWING  ato  E 
E.  REANARD. 

JuMVVirr  BT  VmrkvtJt  ok  Gold   Conr   Nora — In   sn  methm  vpra  a  Btlt 
p«jmU«  In  foM  cola,  tf  tbe  deftadAQt  suffen  a  defaal^  tkt  Cterfc  aay  mm 

a  Jodgmeot  ai^inst  him  pajrable  In  ^Id  eoiou 
A   JoDOMBNT   mwD   BT    LAW. — Wbeo    Uie    law   dectaret   what   the  jodgmfit 
■hail  b9,  a  JndsBicnt  antered  on  default  la  not  tho  Jndgmeat  o<  the  Clot. 

Appbal  from  the  District  Court,  Fourth  Judidal  Distrieti 
City  and  County  of  San  Francisco. 

The  defendants  appealed  from  the  judgment 

The  other  facts  are  stated  in  the  opinion  of  the  Oooii 

Bermeti,  Cook  dk  Clarke,  iw  Appellanta. 

The  Clerk  has  no  power  nnder  the  statute  to  enter  a  goJd 
coin  judgment.    He  has  no  authority  to  do  more  than  is 
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exprefifily  conferred  upon  him  by  atatuta  (See  Wallace  v. 
JBldridge,  27  CaL  498.) 

It  requires  the  judgment  of  the  Court  to  decide  whether  the 
plaintiff  was  entitled  to  a  gold  coin  judgment. 

There  was  a  fact  to  be  determined  which  required  the  inter- 
pretation of  the  contract  and  its  character.  This  the  Clerk 
could  not  do. 

Section  one  hundred  and  fifty  of  the  Practice  Act ''  empow- 
ers the  Clerk  to  enter  judgment  for  the  amount  specified  in 
the  summons,  including  the  costs;''  but  it  goes  no  further 
than  this.  It  does  not  constitute  the  Clerk  a  Court  to  deter- 
mine any  question  which  requires  or  may  require  judicial  ac- 
tion, and  the  question  whether  a  contract  is  payable  in  gold 
coin  or  not,  may  be,  in  certain  cases,  a  question  of  very  great 
doubt  and  difficulty,  and  requiring  wise  judicial  discrimina- 
tion. 

E.  W*  F.  Sloan,  for  Bespondent 

The  whole  proceeding  is  in  strict  accordance  with  the  re- 
quirements of  the  statute,  ride  Practice  Act,  §§  26,  ISO,  and 
200,  as  amended  in  1863.    (Statutes  of  1863,  p.  687.) 

In  Wallace  v.  Eldridge,  27  CaL  498,  it  did  not  appear  from 
the  facts  stated  in  the  complaint  that  ihe  money  mentioned 
in  the  contracts  sued  on  was  payable  in  a  specified  kind  of 
money  or  currency,  hence  the  judgment  as  there  entered  in 
the  District  Court  was  not  the  judgment  of  law.  But  here 
the  complaint  does  show  that  the  contract  is  payable  in  gold 
coin,  and,  consequenliy,  the  judgment  as  entered  up  conforms 
strictly  to  the  prorisions  of  section  two  hundred^  and  is  the 
judgment  of  law. 


By  the  Courty  Shaptxb,  J. 

This  is  an  action  upon  a  note  payable  in  gold  coin  of  the 
United  States.  The  defendants  were  duly  served,  and  on 
failure  to  answer,  defaults  were  duly  takai,  and  a  judgment 
for  the  recovery  of  one  thousand  two  hundred  and  twenty 


214  FsopLB  V.  Thompsoh.  [Sap,  Ct 


Opinion  of  tba  Goat. 


dollars  in  gold  oom^  with  interest  thereon^  was  thereafter  en- 
tered against  them  b^  the  Clerk  The  question  is>  whether  the 
Clerk,  as  such,  had  power  to  enter  the  judgment  withoat  judi- 
cial direction. 

The  action  was  brought  for  the  recovery  of  "  money  <Mdy  "  — 
(Practice  Act,  sec.  160,)  —  for  a  partieidar  kind  of  money,  but 
still  a  recovery  of  nothing  but  money  was  sought,  and  that 
fully  liquidated  in  amount  The  default  admitted  the  facts 
stated  in  -the  complaint  Thereafter,  no  question  could  have 
been  raised  except  by  motion  to  set  aside  the  default,  or  per- 
haps on  motion  in  arrest  No  such  motion  was  made,  and 
every  point  within  the  purview  of  a  motion  in  arrest,  is  within 
the  purview  of  this  appeaL  The  plaintiff  was  entitled  to  a 
judgment  for  gold  coin,  and  the  statute  pronounced  the  judg- 
ment of  the  law  arising  upon  the  facts  stated  in  the  complaint. 
Aa  was  held  in  WaOaee  v.  Eldridgt,  27  CaL  498,  "the  Clerk 
adjudged  nothing;  he  was  merely  the  hand  that  entered  the 
judgment  of  the  law."  The  relief  was  aub  modo  special,  but 
still  "the  action  was  for  money  only;*^  and  the  relief  provided 
for  the  judgment  is  the  relief  dictated,  identically,  by  the 
law.  The  judgment  is  in  no  just  sense  the  judgment  of  the 
Clerk.  His  head  did  not  conceive  it;  it  waa  merely  written 
out  by  his  hand. 

Judgment  affirmed. 


THE  PEOPLE  V.  GEORGE  THOMPSON, 

Imtcntmn  oosTAivntQ  mou  tsak  oms  Count. — U  Um  Indlctmrat  cob- 
talni  more  than  one  count,  it  should  appear  clearly  on  tte  face  that  the 
matters  set  forth  In  the  dlfTerent  counts  are  descriptive  of  one  and  the  sum 
transaction. 

What  diffkkbnt  Codicts  in  Indictmbmt  should  cbabos. — ^An  taidlctnttt 
charging  the  defendant  with  entering  a  dwelling  honae  with  intent  to  ittal 
may  contain  different  counts,  charging  the  ownership  of  the  goods  inteoded 
to  be  stolen  In  different  persons,  if  each  count  eharga  the  same  catty  into 
the  same  house  and  at  the  same  time. 

Btatimbmt  or  offense  ik  Second  Count  ix  Indictmevt.— The  wordi 
**  said/'  "  aforesaid/'  or  equivalent  expressions  in  the  second  count  of  an 
indlctmcrut,  are  necessary  to  fix  the  identity  of  the  offense  therein  tttted 
with  that  stated  in  the  fltat  count;  except  as  to  Ucta,  of  which  the  Court 
wiU  take  Judicial  notice* 
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Kami  or  Housa  iiv  DirFESBirr  Connrs  or  TvDiCTMaMT. — ^In  an  Indictment 
for  entering  a  dwelling  honae  with  Intent  to  steal,  if  the  aecond  count  gire 
the  name  of  the  honie  entered  tne  same  aa  the  first,  the  Court  will  preanme 
that  it  is  the  same  ooase  without  the  word  "  said  **  or  its  equivalent. 

EnTBaiNO  A  Housa  with  Intbnt  to  steal. — ^The  offense  of  entering  a  dwell- 
ing house  in  the  daytime  with  Intent  to  steal,  created  by  the  Act  of  Febru- 
ary 27th,  1864,  la  complete,  if  the  Talue  of  the  property  the  defendant  la* 
tended  to  steal  la  less  than  fifty  dollars. 

Banvw  or  Instboctions  ik  a  Cbiminal  Cass. — On  an  appeal  In  a  criminal 
case,  the  appellate  Court  will  not  review  alleged  errors  in  Instructions  of  the 
Court,  unless  embodied  in  a  hlU  of  exceptiona,  or  there  is  an  indorsement 
thereon,  algned  by   the  Judge,  showing  the  action  of  the  Court   thereon. 

Appbal  from  tihe  County  Courts  Sacramfinto  County. 

The  defendant  was  indicted  under  the  Act  of  the  27th  of 
February,  1864,  (Statutes  of  1863-4,  p.  104,)  against  breaking 
and  entering,  or  wilfully  and  maliciously  entering  without 
breaking,  in  the  daytime,  any  dwelling  house,  etc.,  with  intent 
to  steal  or  to  commit  any  felony  whatever  therein.  The 
indictment  contains  two  counts.  The  first  count  charges  him 
with  feloniously  entering,  on  the  21st  day  of  of  July,  1864,  in 
the  daytime  of  that  day,  at,  etc.,  a  certain  dwelling  house,  to 
wit:  the  hotel  known  as  the  Crescent  City  Hotel  of  one  John 
McBaith,  then  and  there  situate,  with  intent  the  goods  and 
chattels  of  the  said  John  McBaith,  then  and  there  being,  then 
and  tfiere  feloniously  to  steal,  etc. 

The  second  count  charges  the  defendant  with  '^  feloniously 
entering  on  the  said  2l8t  day  of  July,  1864,  at,  etc.,  the  dwel- 
ling house  of  one  John  McHaith,  known  as  the  Crescent  City 
Hotel,  then  and  there  situate,  with  intent  to  steal  the  goods 
and  chattels  of  one  James  McGrath,  then  and  there  being,"  etc. 

The  indictment  was  demurred  to  upon  the  ground  that  more 
than  one  oifense  was  charged.  The  demurrer  was  disallowed, 
and  it  is  now  claimed  that  such  disallowance  was  error. 

The  first  count  in  the  indictment  charged  the  value  of  the 
goods  at  sixteen  dollars.  Defendant  was  convinced  and  ap* 
pealed.  The  other  facte  axe  stated  in  the  opinion  of  the 
Court 
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A.  Compte,  Jr.,  for  Appellant,  referred  to  section  two  hun- 
dred and  forty-one,  Criminal  Practice  Act^  and  People  v.  Con- 
nor, 17  Cal.  861 ;  and  Wharton's  A.  Criminal  Law,  Sees.  565 
and  1,903,  on  the  question  of  the  indictment  charging  two 
offenses. 

/.  (?.  McCuHough,  Attomejf'Oenerdl,  for  The  Peaplo,  b 
answer  referred  to  Joeslyn  v.  CominonweaUh,  6  M^calf|  336; 
People  y.  Shotwell,  27  Cah  894. 

By  the  Court,  Saitdebsok,  0.  J. 

Under  our  practice  an  indictment  must  not  charge  more  than 
one  offense,  but  it  may  set  forth  that  offense  in  different  forms 
under  ^different  counts.  (Crim.  Prao.  Act,.  See.  241.)  But 
this  must  be  done  in  such  a  way  as  to  show  clearly  upon  the 
face  of  the  indictment  that  the  matters  and  things  set  forth  in 
the  different  counts  are  descriptive  of  one  and  the  same  trans- 
actions. The  object  of  allowing  different  counts  is  to  provide 
against  fatal  variances  between  the  material  parts  of  the 
indictment  and  the  proofs  brought  forward  in  their  support 
Where  a  material  fact  is  doubtful,  that  is  to  say,  where  it  ia 
imoertaini  as  to  which  of  two  or  more  conditions  is  the  true 
one,  and  either  is  equally  effectual  in  completing  the  cffenae, 
it  is  proper  to  frame  a  count  embracing  each,  in  order  that 
there  may  be  at  the  trial  no  fatal  variance  between  the  mat- 
ters allied  and  the  matters  proved.  By  way  of  illustraticm 
take  a  case  of  larceny.  Suppose,  from  the  evidence  in  the 
possession  of  the  pleader,  and  upon  which  the  indictment  ia  to 
be  framed,  it  is  doubtful  whether  the  stolen  goods  were  the 
property  of  A.  or  B.,  and  it  ia  material  for  the  purpose  of 
identifying  the  larceny  (Crim.  Prao.  Act,  Seo.  248,)  to  allege 
the  ownership  of  the  goods  with  certainty.  In  such  a  ease 
two  counts,  one  alleging  the  ownership  ia  A.  and  the  other  ia 
B.,  is  proper.  But  it  must  appear  from  the  averments  in  the 
second  count  that  the  larceny  therein  set  forth  is  the  same  aa 
that  charged  and  described  in  the  first  count,  and  unless  this 
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13  done  the  indictmait  vdll  be  obnoxious  to  the  objection  that 
it  charges  more  than  one  offense.  Or,  take  the  present  case. 
The  first  count  charges  that  the  defendant  intended  to  steal 
the  goods  of  John  MoBisith.  The  second  charges  that  he 
intended  to  steal  the  goods  of  James  McGrath.  Now,  assum- 
ing that  it  was  necessary  to  allege  the  ownership  of  the  goods, 
which  the  defendant  intended  to  steal,  in  order  to  make  a  state- 
ment of  the  offense  which  would  be  sufficient  in  law,  the  two 
counts  are  proper,  and  there  is  no  legal  objection  to  the  indict- 
ment  merely  upon  the  ground  that  the  ownership  of  the  goods 
intoided  to  be  stolen  is  charged  to  be  in  two  different  persons, 
which  seems  to  have  been  the  principal  ground  relied  upon  by 
counsel  for  the  defendant  in  the  Court  below. 

The  use  of  the  words  ''said''  or  '^aforesaid,"  or  equivalent 
ezpressionis  in  the  second  oonnt  of  an  indictment^  will  gener- 
ally be  found  indispensable  in  order  to  fix  the  identity  of  the 
offense  theron  stated  with  that  contained  in  the  first  count. 
It  is  a  little  remarkable  that  in  the  indictment  before  us  those 
words  are  not  used  in  a  nngle  instance  where  their  presence 
would  have  been  proper  if  not  necessary  for  the  purpose  of 
idendfication,  but  are  used  where  they  were  not  needed*  Thus 
the  date  of  the  transaction  is  preceded  by  the  word  ^^said,'' 
which  was  not  necessaiy,  since  the  Court  must  know  that  there 
can  have  been  but  one  21st  day  of  July  in  the  year  1864.  But 
when  we  come  to  the  dwelling  house^  the  identity  of  which 
with  that  mentioned  in  the  first  count  must  be  shown  with 
certainty,  neither  the  word  '^  said  **  nor  any  equivalent  espree- 
rion  is  used.  It  is  true  that  it  is  described,  word  for  word,  the 
same  as  in  the  first,  but  so  far  as  the  use  of  words  is  concerned 
there  is  nothing  to  show  that  the  Crescent  City  Hotel  of  the 
aecond  count  is  the  Crescent  City  Hotel  of  the  first,  except 
that  the  name  of  the  hotel  and  its  proprietor  is  the  same  in 
both. 

The  dwelling  house  having  been  described  in  the  first  count, 
no  further  description  in  the  second  count  was  required.  A 
simple  reference  to  it  as  "the  said  dwelling  house''  or  as 
^the  dwelling  house  aforesaid,^'  was  all  that  was  nacessaiy  in 
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the  QzecTition  of  the  deed  to  the  plaintiff.  The  pres%impUo9,  of 
law  was  that  hie  residence  continued  where  it  i^  shown  to  have 
been  at  the  time  of  the  conveyance  to  hinu  {Prath^r  ▼• 
Palmer,  4  Pike,  Ark.  486;  2  Stark.  Ev.  987.) 

This  presumption,  we  think,  was  not  overcome  by  its 
appearing  that  there  waa  a  person  bearing  the  same  name  at 
OroviUe,  in  the  Coontf  of  Butte,  at  the  time  the  deeds  to  the 
plaintiff  were  executed. 

Eut  were  we  mistaken  in  this  last  proposition,  and  were  it 
held  that  the  presumption  against  identity,  arising  from  diSe^ 
ence  of  residence,  was  counterbalanced  by  the  presumptiim  in 
its  favor,  arising  from  similarity  of  name,  even  then  the  mat- 
ter was  left  in  equipoise,  and,  therefore^  not  proved.  {Doe  ex 
dem.  Hanson  v.  Smith,  1  Camp.  196;  Middleton  v.  Sandford, 
4  Camp.  84;  Parkins  v.  Hawksliaw,  S  Starkk^  S89;  Bulki'i 
Kisi  Prius,  p.  171.) 

W.  W*  Crane,  Jr.,  for  Bespondenta. 

The  exact  similarity  of  the  names  in  the  two  deeds  raises, 
at  least,  the  presumption  of  identity  of  the  persons.  Prima 
facie  they  are  the  same ;  and  it  was  for  the  appellants  to  rebut 
this  presumption  by  showing,  if  they  could,  that  the  peraons 
were  different  (Thompson  v.  Manrow,  1  OaL  428;  HatA  ▼• 
Bocheleau,  18  New  York,  86.) 

By  the  Court,  Bhodeb,  J« 

Ejectment  to  recover  a  portion  of  the  lot  No.  1,188  in  lie 
City  of  San  Francisco.  Both  parties  claimed  under  the  pri<^ 
possession  of  their  respective  grantors,  and  both  claimed  title 
under  the  ^'  Van  Ness  Ordinance"  and  the  statute  ratifying 
and  ccmfirming  the  same,  and  the  plaintiff  also  relied  upoa 
adverse  possession  for  a  period  exceeding  five  years  before  the 
entry  of  defendants.  The  jury  found  for  the  plaintiff.  The 
defendants  moved  for  a  new  trial,  and  the  grounds  relied  on 
are  errors  in  law,  committed  by  the  Court  and  excepted  to  by 
them.     Insufficiency  of  the  evidence  to  justify  the  verdict  is 
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stated  £8  one  of  the  grounds^  but  as  they  do  not  specify  the 
particulars  in  vhich  the  evidence  is  insufficient,  that  ground 
must  be  disregarded ;  and  if  the  proper  specifications  had  been 
made,  the  ground  could  not  be  maintained,  for  the  evidence 
appears  quite  sufficient  to  sustain  the  verdict  Several  of  the 
specifications  of  errors  in  law  committed  by  the.  Court  do  not 
amount  to  specifications  within  the  meaning  of  section  one 
hundred  and  ninety*five  of  the  Practice  Act  The  general 
statement  that  the  Court  erred  in  admitting  illegal  and  incom- 
petent evidence  for  the  plaintiff  or  in  excluding  le^l  and 
competent  evidence  offered  by  the  defendants,  or  in  excluding 
evidence  offered  by  them  to  show  title  in  the  defendants' 
grautor,  amounts  to  but  little,  if  anything,  more  than  an  alle* 
gation  that  the  Court  committed  errors  in  law«  The  defend- 
ants have  annexed  to  the  judgment  a  statement  on  appeal,  and 
the  grounds  therein  contained  will  be  examined  so  far  as  it  ma; 
be  necessary  to  a  proper  disposition  of  the  case.         * 

1.  The  plaintiff  having  introduced  in  evidence  a  deed  exe- 
euted  to  Benjamin  T.  Black,  of  San  Francisco,  in  1869,  offered 
in  evidence  a  deed  of  the  same  premises  to  the  plaintiff,  exe^ 
euted  by  Benjamin  T.  Black,  of  Oroville,  in  the  County  of 
Butte,  in  1862,  and  the  defendants  objected  to  its  admission 
without  proof  that  the  grantor  was  the  same  person  as  the 
grantee  of  the  former  deed. .  The  question  of  the  identity  of 
the  grantor  of  the  last  mentioned  deed  with  the  gk*antee  of  the 
previous  deed,  is  a  question  of  fact  for  the  jury,  and  neither 
a  question  of  law  nor  a  preliminary  question  of  fact,  to  be 
paased  on  by  the  Court,  before  the  admission  of  the  deed; 
and  the  party  producing  the  deed  must  satisfy  the  jury  upon 
this  point  by  competent  evidence,  otherwise  the  deed  will  be 
disregarded,  because  it  does  not  show  a  transmission  of  the 
title  of  the  previous  grantee.  The  general  rule  is  that  the 
identity  of  the  name  is  prima  facie  evidence  of  the  identity 
of  the  person.  (2  Phil.  Ev.  C.  H.  and  E.  Notes,  606 ;  Thomp- 
son V.  Manrow,  1  Cal.  428;  Mott  v.  Smith,  16  Cal.  564? 
Jackson  v.  Boneham,  15  Johns.  226.)  The  name  of  the  city 
or  county,  usually  following  the  name  of  the  grantoTi  forma 
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no  part  of  his  name,  but  it  simply  indicates  his  residence  at 
the  date  of  the  deed ;  and  the  recital  of  the  residence  of  the 
grantor  as  in  a  different  county  from  that  of  the  grantee  of 
the  prior  deed  of  the  same  name,  would  be  presumptive  evi- 
dence of  a  change  of  residence  of  the  same  person  betwe^ 
the  dates  of  two  deeds ;  but  in  the  absence  of  proof  that  there 
were  two  persons  of  the  same  name^  it  would  not  raise  the 
presumption  that  the  grantor  was  a  different  person  from  the 
previous  grantee  of  the  same  name.  The  addition  of  the 
place  of  residence  is  in  many  respects  of  less  significance  than 
that  of  "  junior,"  and  it  is  said  of  "  jimior  "  that  it  fornis  no 
part  of  the  name  —  that  it  is  a  casual  and  temporary  designa- 
tion that  may  exist  one  day  and  cease  the  next  (See  Padgett 
V.  Lawrence,  10  Paige,  170;  People  v.  Collins,  7  John.  649; 
Fleet  V.  Youngs,  11  Wend.  522;  Kincaid  v.  How,  10  Masa. 
203.)  In  Hatcher  ▼.  Rocheleau,  18  N.  Y.  86,  which  was  an 
action  on  a  judgment  rendered  in  the  State  of  Mississippi,  it 
was  held  that  the  identity  of  the  name  of  the  defendant  in  the 
two  actions  was  ^^  presumptiye  evidence  (and  sufficient,  no  sus- 
picious circumstances  appearing)  that  tiie,  defendant  is  the  pe^ 
son  against  whom  the  judgment  was  rendered.'^ 

2.  The  Court  did  not  err  in  overruling  the  defendants' 
motion  for  a  nonsuit  as  to  either  or  both  of  said  defendants, 
for  there  was  evidence  tending  to  show  the  prior  possession  of 
the  plaintiff's  grantor,  and  to  connect  both  of  the  defendants 
with  the  alleged  ouster. 

3.  The  questions  relating  to  a  sale  under  execution  of  the 
interest  of  the  City  of  San  Francisco  in  the  land  that  passed 
to  the  city,  as  the  successor  in  interest  of  the  former  pneblo, 
were  fully  and  satisfactorily  passed  upon  in  the  case  of  Hart  v. 
Burnett,  15  Cal.  680;  and  the  conclusions  announced  in  that 
case  have  been  too  frequently  adopted  and  acted  upon  in  sub- 
sequent cases  to  be  now  disturbed,  except  for  the  most  eogssoi 
reasons. 

4.  The  defendants  insist  with  great  zeal,  and  with  a  most 
abundant  citation  of  authorities  and  legal  principles,  Aat  ths 
Court  erred  in  excluding  the  preamUe  and  resolutions,  and  an 
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order  of  the  Board  of  Supervisors,  purporting  to  repeal  the 
Van  Ness  Ordinance,  passed  a  few  days  prior  to  the  Act  of 
the  Legislature  confirming  the  ordinance.  The  purpose  of  the 
evidence,  was  mainly  to  show  that  the  ordinance  was  repealed 
before  the  passage  of  the  confirmatory  Act,  and  that  Jhe  city 
did  not  consent  to,  but  protested  against  its  passage,  and  it  ia 
argued  therefrom,  that  the  Act  was  powerless  and  ineffectual 
to  pass  the  title  of  the  city  in  the  premises.  Questions  arising 
upon  the  ordinance  and  the  confirmatory  Act,  have  b^en  pre- 
sented to  this  Court  in  almost  every  conceivable  form,  and  the 
legality  and  validity  of  the  ordinance  and  the  Act,  have  uni- 
formly been  maintained  by  the  Court.  It  has  been  steadily 
held,  that  they  vested  in  possessors  described  in  the  ordinance, 
a  title  to  the  lands  therein  mentioned,  as  against  the  city,  and 
those  decisions  have  become  a  rule  of  property,  lying  at  the 
foundation  of  a  large  portion  of  the  titles  to  real  estate  in  that 
city,  and  the  rule  is  now  upheld,  not  only  upon  principle,  but 
upon  consideration  of  policy,  requiring  certainty  and  stability 
in  the  rules  constituting  the  landmarks  of  property.  The 
doctrine  of  stare  decisis  does  not  find  a  more  clear,  forcible  or 
necessary  application  in  respect  to  any  of  the  rules  governing 
the  transmission  of  the  property  of  the  city  or  of  the  former 
pueblo,  than  to  this  rule.  (Hart  v.  Burnett,  15  Cal.  612; 
Holladay  v.  Frishie,  Id.  630;  San  Frdndsco  v.  Beideman,  17 
Cal.  443;  Hubbard  v.  SulUvan,  18  Cal.  508;  Board  of  Educa- 
lion  V.  Fowler,  19  Cal.  11 ;  Wolf  v.  Baldwin,  Id.  306 ;  Hubbard 
V.  Barry,  21  Cal.  321.) 

But  if  the  proposition  of  the  defendants  is  conceded,  that 
the  title  to  the  premises  did  not  and  could  not  pass  from  the 
city  by  virtue  of  the  ordinance  and  confirmatory  Act,  their 
position  is  not  materially  strengthened,  for  the  title  still 
remains  in  the  city,  and  they  do  not  in  any  manner  —  other 
than  through  the  ordinance  and  the  Act  —  connect  thenue1ve<$ 
with  it;  and  they,  as  well  as  the  plaintiff,  can  rely  only  upon 
the  rights  growing  out  of  the  possession  of  the  premises  by 
themselves  and  those  under  whom  they  respectively  claim. 
If  the  defendants  were  not  in  possession  at  the  commencement 
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of  the  action^  the  plaintiff  of  coarse  could  not  recover,  and  if 
they  were  then  in  possession  .they  vdU  be  presumed  to  be 
rightfully  in  possession  until  the  plaintiff  shows  a  better  right 
in  himself,  and  until  that  is  shown  it  would  be  idle  for  the 
defendants,  even  if  permitted,  to  prove  an  outstanding  title 
in  the  city.  If  the  plaintiff  shows  possession  in  himself,  or 
the  better  right  to  the  possession  as  between  him  and  the 
defendants,  at  the  time  of  the  entry  of  the  defendants,  as 
alleged  in  the  complaint^  they  would  not  be  permitted  to 
overcome  the  presumption  of  title  in  the  plaintiff,  that  the 
law  raises  upon  such  proof^  by  showing  title  in  a  stranger. 
They  could  not  obviate  the  consequences  of  their  own  tres^ 
pass,  by  showing  that  the  entry  of  the  plaintiff  was  a  trespass 
upon  the  possession  of  a  third  person* 

5.  The  remaining  points  in  the  case  relate  to  the  instmo- 
tions  given  or  refused  by  the  Court,  and  in  this  respect  the 
case  is  nearly  identical  with  that  of  Oreely  v.  Townsend,  25 
Cal.  604,  in  which  the  rulings  of  the  Court  below  were  sus- 
tained. We  think  this  case  was  fully  and  fairly  presented  to 
the  jury  by  the  Court,  and  that  the  instructions  given  to  them 
declare  the  law  applicable  to  the  evidence  in  the  cause  with 
eonmiendable  clearness  and  preciaion* 

Judgment  affirmed* 

Hr.  Justice  Sawtsb  eizpressed  no  opinioow 


BEITJ'AMIN  WALLS^  Administratob  ov  ths  Estati  of 
MANUEL  VERA,  dbobased  v.  WILLIAM  PRESTON. 

What  DBmuiciinBS  ths  iKiATioir  of  LA.in>u>BO  ahd  TnuLirx^ — If  the  ttntat 
after  tbe  expiration  of  ble  lease,  leaves  the  premises  and  remoTes  hU  prop> 
•rtj  tilivefrom,  aad  nottflea  the  landlord  that  he  dellTers  him  possessloo,  tad 
the  landlord  takea  possession,  the  relation  of  landlord  and  tenant  ceuet; 
and  If  the  tenant  afterwards  enters,  the  landlord  cannot  remoTs  hlia  aadff 
the  thirteenth  section  of  tbe  Forcible  Entry  and  Detainer  Act. 

Umlaxiok  <m  LamdxiObd  axd  TnNAKT. — ^If  the  tenant  on  the  espiratloa  of  bli 
lease  delivers  possession  of  the  premises  «o  the  landlord,  ah  intentiOB  oa 
his  part  to  afterwards  re-enter,  and  a  re-entry  without  the  eonaent  of  tht 
landlord,  do  not  restore  the  relation  of  landlord  and  tenant 
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Appxal  from  the  Coimty  Courts  Solano  County* 

This  case  was  before  the  Supreme  Court  at  the  April  Tenn^ 
1864,  and  is  reported  in  25  CaL  59.  A  new  trial  took  place 
in  the  Court  below  in  July,  1864,  when  defendant  recovered 
judgment,  and  plaintiff  appealed' 

On  the  second  trial  below,  the  Court  permitted  the  defendant 
to  testify  that  hd  re-entered  under  a  pre-emption  rig^t 

The  other  fa«5ts  are  stated  in  the  opinion  of  the  Court 

Whitman  ik  WelU,  for  Appellant,  argued  that  the  relation 
of  landlord  and  tenant  being  established  by  the  lease,  defend* 
ant  was  estopped  from  denying  that  it  still  subsisted,  and  re- 
ferred to  Frisbie  y.  Price,  27  CaL  253,  and  Page  t.  Hobba,  Id. 
483. 

M.  A.  Wheaton,  for  Beapondent,  argued  that  the  estoppel 
ceased  when  the  lease  expired  and  the  possession  acquired 
imder  it  had  been  restored  to  the  landlord,  and  referred  to 
Jackson  v.  Whitford,  2  Caine's,  216;  Anderson  v.  MeLeod,  13 
John.  183 ;  and  Wilde's  Lessee  ▼•  SerpeU,  10  Gratt  (Virginia) 
415. 

By  the  Court,  Shavtxb,  J. 

This  is  an  action  to  recover  the  possession  of  certain  prem- 
ises, under  the  thirteenth  section  of  the  Act  concerning  forci- 
ble entries  and  unlawful  detainers.  The  premises  in  question 
were  leased  to  the  defendant  by  the  plaintiff's  intestate  for  a 
term  ending  October  Ist,  1863.  The  defense  was  put  upon 
the  ground  that  the  respondent  si^rrendered  the  possession  of 
the  premises  to  the  plaintiff  a  few  days  after  the  term  expired. 
The  facts  as  shown  by  the  record  are  substantially  as  follows: 
The  defendant  left  the  premises  with  his  faurily  about  the  10th 
of  October,  1863,  and  took  with  him  everything  that  belonged 
to  him;  and  on  the  same  day  he  delivered  the  keys  of  the 
house  to  the  plaintiff  personally  at  his  residence,  saying  to 
him,  ^^  there  are  the  keys  of  the  house  and  I  give  you  the  pos- 
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Bession."  The  plaintiff  replied  "  all  right"  It  further  appears 
that  the  house  occupied  by  Walls  was  within  the  same  general 
indosure  as  the  tract  in  question.  In  two  or  three  days  after 
the  defendant  so  left  the  premises  he  entered  upon  and  took 
possession  of  them  anew. 

This. action  is  brought  upon  the  assumption  that  the  rela- 
tion of  landlord  and  tenant  is  now  on  foot  between  the  parties; 
but  we  consider  that  the  relation  came  to  an  end  on  the  day 
the  defendant  evacuated  the  premises  and  surrendered  the 
keys.  It  may  be  that  the  defendant,  when  he  quit  the  posses- 
sion, intended  to  re-enter,  but  as  he  quit  in  fact  and  within  the 
plaintiff's  knowledge,  and  in  compliance,  too,  with  a  notice 
to  quit  which  the  plaintiff  had  previously  given,  and  as  the 
plaintiff  was  himself  in  possession  of  the  premises  for  two  or 
three  days  thereafter,  the  mere  intention  of  the  defendant 
when  he  left  to  re-enter  at  a  future  day  cannot  be  regarded  as 
a  matter  of  any  moment  There  was  no  simulation  about  the 
defendant's  surrender.  Everything  was  just  as  it  appeared  to 
be.  It  was  the  defendant's  duty  to  leave  and  he  seems  to  have 
performed  it  We  eannot  inquire  into  the  motives  by  which 
he  was  governed  nor  as  to  his  ulterior  designs.  If  the  right  of 
possession  is  now  in  the  plaintiff,  he  has,  in  our  opinion,  mis^ 
taken  his  remedy. 

Judgment  affirmed* 


J.  H.  POETT  V.  ABEL  STEAENS,  E.  H.  WORKMAN, 
WILLIAM  WORKMAN,  J.  M.  HELLMAN,  PEDRO 
DOMEC,  JOHN  PARROTT,  WILLIAM  DODGE,  Wn. 
LIAM  E.  DODGE,  Jr.,  JAMES  STOCKS,  A.  Q.  P. 
STOCKS,  D.  W.  JAMES,  asd  GEORGE  H.  HOWARD. 

Complaint  ik  Actioh  to  wouECumm  Mobtgaob. — ^In  tn  aetfon  ob  a  aoit 
and  to  enforce  the  Hen  of  a  mortgage  glren  to  seeiire  Iti  payBeat  vberc 
other  parties  beelde  the  mortgagor  are  made  defendants  on  the  ground  th«t 
they  have  or  dalm  an  fnterett  In  the  mortsaged  propertj,  a  gweral  i 
tlon  In  the  complaint  that  anch  parties  haTf»  or  dala  to  taavo  i 
li  the  property  It  all  that  !■  required. 
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DiHuntn.— If  the  complaint  tbowt  that  th«  plaintiff  baa  a  cause  of  action, 
and  that  he  la  entitled  to  noma  relSet  the  Question  aa  to  what  kind  or  h«v 
mneh  relief  ahaU  be  granted  to  him  cannot  be  aaade  on  demvrrer. 


Afpxal  from  the  District  Courts  First  Judicial  District,  Los 
Angeles  Oountj. 

The  complaint  contained  the  nsnal  allegations  on  a  promissory 
note,  of  which  the  following  is  a  copy; 

"Bait  Frawoisoo,  April  4,  1861. 
"$16,000. 

"Value  received,  I  promise  to  pay  to  the  order  of  J.  HL 
Poett,  twelve  months  after  date,  fifteen  thousand  dollars,  with 
interest  at  the  rate  of  one  and  one-fourth  (1^)  per  cent  per 
month  until  paid* 

^Abbl  Stsabnb/*  . 

^I  agree  to  pay  the  above  written  sum  at  fifteen  thousand 
dollars  in  gold  coin  of  the  United  States. 

^Abbl  Stbabns.'' 

It  then  averred  that  on  the  2d  day  of  July,  1861,  th^ 
defendant  Steams,  to  secure  the  payment  of  the  note,  executed 
to  plaintiff  a  mortgage  on  certain  property  (describing  it)  in 
Los  Angeles.  A  copy  of  the  mortgage  was  attached  to  the 
complaint  The  allegations  concerning  the  mortgage  were  in 
the  usual  form.  The  complaint  also  alleged  that  the  parties 
other  than  Steams  made  defendants  then  had  or  claimed  to 
have  some  interest  in  or  claim  upon  the  mortgaged  premises, 
or  some  part  thereof,  as  mortgagees,  attaching  creditors,  or 
otherwise,  which  interest  and  claims  were  all  subsequent  and 
Bubject  to  the  lien  of  plaintiff's  mortgaga 

The  prayer  was  in  the  usual  form  in  such  cases,  and  for 
judgment  in  gold  coin,  and  for  such  other  and  further  relief  as 
plaintiff  might  require  and  to  the  Court  might  seem  proper. 

The  defendants,  Stearns,  Hellman,  and  Domec,  demurred  to 
the  complaint,  because  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  because  there  was  a  defect  of 
parties  defendant.     The  Court  sustained  the  demurrer  on  the 
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ground  that  the  supplement  to  the  note  promising  to  pay  b 
gold  coin  ooiild  not  be  enforced  because  it  bore  no  date^  and 
npon  failure  of  the  plaintiff  to  amend,  gave  judgment  for 
defendants.    Plaintiff  appealed  from  the  judgmenL 

Bohert  F.  Morrison,  and  8.  M.  WUaon,  for  Appellant 

iVolney  B.  Hmoard,  and  Benjamin  Hajfs,  for  Beepondeotii 

By  the  Oourt^  Sandxbsoh,  0.  J. 

In  sustaining  the  demurrers  to  the  complaint  the  Court 
below  manifestly  erred.  The  complaint  does  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  upon  the  face  of  the 
eomplaint  there  does  not  appear  to  be  any  defect  of  parties 
defendant  The  facts  stated  as  to  those  defendants  who  were 
made  parties  because  they  had,  or  claimed  to  have^  some 
interest  in  the  mortgaged  premises,  are  sufficient.  The  plain- 
tiff was  not  bound  to  set  forth  their  interests.  The  general 
allegation  that  they  had,  or  claimed  to  have,  some  interest, 
is  all  that  is  required  on  the  part  of  the  plaintiff.  And  the 
defendants,  if  they  have  any  interest,  and  desire  to  defend 
the  suit,  must  set  it  out  The  question  as  to  what  kind  or 
how  much  relief  the  plaintiff  is  entitled  to  recover,  cannot 
be  made  on  the  demurrer.  The  complaint  shows  that  he  has 
a  cause  of  action  and  is  entitled  to  relief  of  some  kind — which 
is  a  complete  answer  to  the  demurrer,  upon  the  general  ground 
that  sufficient  facts  are  not  stated.  The  demurrers  ought  to 
have  been  overruled. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
inga* 


THE  PEOPLE  ex  rel.  M.  O.  COBB  v.  THE  BOAED  OF 
SUPERVISORS  OF  SAN  JOAQUIN  COUNTY. 

BILL8  fOB  BxpBirsBB  ov  Yoi«UKTm  CoicPAimB. — ^It  to  tbe  duty  of  tN 
Boards  of  SuperrlBora  of  the  respectlTe  oountlei  In  thli  State  to  andlt  an^ 
Allow  tb«  bills  of  organised  Tolaiiteer  eompanlst  for  rent  of  amoty,  ttt^ 
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and  to  dir^t  a  wamnt  to  bo  Issued  therefor,  payable  out  of  the  eonnty 
lunda  In  the  handa  of  tho  County  Treasurer ;  and  if  they  refuse  to  Issue  aoeh 
warrant  In  a  proper  case,  a  writ  of  mandate  will  oe  Issued  commanding 
them  to  do  so. 
SzPBjiaBa  iroi  VoLCmTm  COMPANna  paid  by  CoUKTiEa. — The  sums  paid 
ky  eoontlea  for  expenses  of  Tolunteer  companies  are  to  be  allowed  and 
credited  to  such  counties  by  the  State  Treaaurer^  in  his  annual  settiementa 
with  tha  Ooonty  Treasurers. 

This  was  an  original  proceeding  commenced  in  the  Supreme 
Oonrt 

The  other  facts  are  stated  in  the  opinion  of  the  Ooort, 

Jf .  O,  Cobb,  in  pro.  per.,  for  Belator. 

John  0.  Byers,  for  the  Defendant. 

£7  the  Courts  Sawteb,  J. 

The  relators  are  members  of  a  military  oompanj  in  San 
Joaquin  County,  organized  under  the  Act  of  1862,  in  relatioD 
to  the  militia  of  this  State^  as  amended  by  the  Act  of  1863. 
In  pursuance  of  the  provisions  of  the  Act,  the  said  military 
company,  with  the  approbation  of  the  Board  of  Supervisors^ 
rented  a  room  for  a  drill  room  and  armory,  and  employed  an 
armorer  to  take  charge  of  the  sameu  On  the  6th  of  Februa^, 
1865,  the  rent  of  the  building,  wages  of  armorer  and  other 
necessary  incidental  expenses  unpaid,  had  accumulated  to  llie 
amount  of  seven  hundred  and  fifty  dollars.  A  bill  for  the 
amount  was  duly  presented  to  the  Board  of  Supervisors  of 
said  county,  and  the  said  Board  requested  by  said  company  to 
allow  the  same,  and  direct  it  to  be  paid  out  of  the  funds  of 
said  county.  The  Board  of  Supervisors  allowed  said  bill,  andi 
ordered  a  warrant  to  be  issued  therefor,  payable  out  of  the 
general  State  funds  in  the  hands  of  the  County  Treasurer  of 
said  County  of  San  Joaquin;  but  refused  to  order  the  same  to 
be  made  payable  out  of  the  county  funds  of  said  county.  At 
the  time  mentioned  there  were  no  funds  belonging  to  the  State 
in  the  hands  of  the  County  Treasurer.  The  relators  now  ask 
for  a  peremptory  mandate  directing  the  said  Board  of  Super- 
visors to  order  the  said  warrant  to  be  issued  payable  out  of 
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tjbe  county  funds  of  said  San  Joaquin  Ooimly.  The  qaestion 
therefore  is,  Aether  the  lelatoiB  are  entitled,  tindOT  ^e  law, 
to  have  the  said  sum  paid  out  of  funds  belonging  to  the  county, 
or  whether  they  are  confined  to  such  funds  as  may  be  in  the 
County  Treasurer's  hands  belonging  to  the  State — ivhether 
such  State  funds  Mmve  raised  by  general  taxation,  or  by  a  poll 
tax  for  military  purposes. 

The  determination  of  the  question  depends  upon  the  oon- 
struction  to  be  given  to  section  twenty-two  of  the  Act  referred 
toy  which  is  as  follows,  to  wit: 

"Sbo.  22.  It  shall  be  the  duty  of  the  Board  of  Super 
visors  of  each  county  in  which  there  shall  be  one  or  more 
oiganized  volunteer  companies,  upon  application  of  the  Cap- 
tain or  commanding  officer  of  the  same,  to  provide  for  each 
company  in  said  county  an  armory,  safe  and  suitable  for  the 
drill  of  squads  in  the  School  of  the  Soldier,  tmd  an  armorer  to 
take  charge  of  the  same;  and  it  shall  also  be  the  duty  of  the 
Board  of  Supervisors  of  each  county  in  which  there  shall  be 
one  or  more  organized  regiments,  upon  application  of  the 
Colonel  or  commanding  officer  of  the  same,  to  provide  for 
each  regiment  in  said  county  a  drill  room,  suitable  for  skeleton 
r^mental  drill ;  and  said  Board  shall  also,  at  each  of  its  ses- 
sions, audit  and  allow,  and  cause  to  be  paid,  tlie  necessaiy 
incidental  expenses  of  said  company  or  regiment  previously 
incurred ;  provided,  that  the  total  amount  for  all  the  purposes 
above  mentioned  shall  not  exceed  fifty  dollars  per  month  for 
each  company,  and  one  hundred  doUauB  per  month  for  each 
regiment;  and  for  light  batteries,  not  less  than  two  himdred 
and  fifty  dollars  per  month ;  and,  provided,  further,  that  at  the 
annual  settlement  of  the  several  Treasurers  of  spch  counties 
with  the  State  Treasurer,  the  amount  so  paid,  or  caused  to  be 
paid  by  the  several  Boards  of  Supervisors  thereof,  shall  be 
allowed  and  eradited  to  such  counties.'^  (Laws  of  1863,  p 
442.) 

It  will  be  seen  that  this  section  makes  it  "  the  duty  of  the 
Board  of  Supervisors  of  each  county  in  which  th^ere  shall  be 
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one  or  more  organized  volunteer  companies  *  *  *  to  pro- 
vide for  each  company  in  said  county  an  armory  ♦  ♦  ♦  and 
an  armorer  to  take  charge  of  the  same; "  and  that  '^  said  Board 
shall  also,  at  each  of  its  sessions,  audit  and  allow  and  cause 
to  be  paid  the  necessary  incidental  expenses  of  said  company 
or  regiment,  previously  incurred.*'  There  is  no  nmitation  to 
any  particular  fund  out  of  which  these  expenses  are  to  be 
paid.  Ho  fund  is  specified  in  this  or  any  other  section.  Nor 
does  the  Act  appear  to  us  to  give  the  Board  of  Supervisors 
authority  to  deal  with  the  fimds  of  the  State,  as  such.  It 
provides,  however,  that,  ^^at  the  annual  settlement  of  the 
several  Treasurers  of  such  counties  with  the  State  Treasurer, 
the  amoimts  so  paid,  or  caused  to  be  paid,  by  the  several 
Boards  of  Supervisors  thereof  shall  be  allowed  and  credited 
to  such  counties."  We  think  the  only  reasonable  construction 
is  that  these  expenses  are  primarily  made  a  charge  upon  the 
county,  and  the  charges  paid  are  to  be  refunded  by  an  allow- 
ance and  credit  in  favor  of  such  counties  to  be  made  by  the 
State  Treasurer  in  his  annual  settlements  with  the  respective 
County  Treasurers.  The  State  fixes  the  rate  of  taxation  for 
State  purposes,  which  are  assessed  and  collected  at  the  same 
time  with  county  taxes,  and  through  the  same  officers.  They 
pass  through  the  hands  of  the  County  Treasurer,  and  are  to 
be  paid  by  him  into  the  State  Treasury  at  certain  designated 
periods.  The  Board  of  Supervisors  have  no  direct  control 
over  the  funds  of  the  State  while  in  the  hands  of  the  County 
Treasurer,  nor  at  any  other  stage  of  the  proceedings.  They 
can  neither  increase  or  diminish  the  amount  except  so  far  as  it 
is  incidentally  affected  by  its  acts  as  a  Board  of  Equalization. 
There  may,  or  may  not  be,  at  any  given  time,  funds  of  the 
State  in  the  hands  of  the  County  Treasurers;  but  whether 
there  be  or  not  does  not  depend  upon  the  acts  of  the  Boards 
of  Supervisors.  But  the  Board  do  have  the  management,  con- 
trol and  disposition  of  the  funds  of  the  county  within  the  limits 
prescribed  by  law,  and  can,  within  certain  prescribed  limits, 
increase  or  diminish  the  amount  of  its  revenues.  And  it  is  out 
of  these  revenues,  which  are  under  the  control  of  the  Board  of 
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Supervisors,  that  they  must  make  all  appropriations  for  expen- 
ditures which  are  incurred  under  the  exclusive  direction  of  the 
Board,  unless  it  is  clearly  manifest  that  their  powers  are  cr- 
tended  to  the  funds  of  the  State.  It  may  be  that  it  was  sop- 
posed  that,  to  make  the  county  primarily  liable  for  expenses 
which  are  incurred  under  the  direction  of  the  Board,  would 
stimulate  that  body  to  practice  more  rigid  economy.  How- 
ever that  may  be,  we  are  of  the  opinion  that  such  liability  is 
directly  thrown  upon  the  county  in  the  first  instance,  and  that 
the  relators  are  entitled  to  a  peremptory  mandate.  And  it  ia 
flo  ordered. 


A.    S.    JEWELL   Am)   J.    R    JEWELL   v.    POLLY  E. 
JEWELL,  Administkatmx  of  the  Estate  of  Gsoboe 

C  JbWEUL,  pSCEASED^ 

Dksasvd  Husbahi/b  Haut  <nr  Gokkov  FBorasTT.!— Upon  tlM  daatii  •<  lii 

tiasband  Intestate,  leaving  no  aescondanta,  the  aurrlTlns  wife  and  aorftTtag 
father  of  the  deceased  each  Inherit  one  half  of  the  hosband^a  half  of  thi 
common  property. 

DBnifiTiON  or  **  Dbscbndaiitb.*'— «The  **  descendanta "  of  a  peraoB  ait  hli 
children,  grandchildren,  and  their  children  to  the  remotest  degree. 

SuBTiviNO  WiFn. —  The  surviving  wife  inherits  one  half  of  the  common  prop' 
erty  If  the  husband  dies  leaving  descendants. 

On  Halt  thb  Com kon  Pbopbbtt. —  In  this  State,  prior  te  April  4,  1M4,  If 
the  husband  died  leaving  a  wife  and  descendants,  the  descendants  inherited 
one  half  the  common  property,  and  it  was  not  aubject  to  the  husband^ 
testamentary  disposition.  But  if  the  husband  died,  leaving  a  wife  and  as 
descendanta,  one-half  the  commoa  property  waa  aabjeet  t»  the  hnshaBdli 
teatamentary  disposition. 

Appsai^  from  the  Probate  Court^  Sonoma  County* 

The  facts  are  stated  in  the  opinion  of  the  CourL 

A.  W.  Thompson,  for  Appellants. 

The  only  question  now,  therefore,  to  be  considered  is,  who 
are  the  descendants,  and  whether  that  word  can  properlj  be 
used  with  reference  to  the  father.  Words  must  be  legaided 
in  the  sense  in  which  they  are  used  by  the  L^slature  rather 
than  by  their  abstract  meaning.  '^  If  he  or  she  shall  leave  no 
issue,  or  husband,  or  wife,  the  estate  shall  go  to  his  or  her 
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father.''  (Descents  and  Distributions,  Statutes  1861,  p.  670, 
latter  part  of  second  section.) 

If  such  had  been  here  the  state  of  facts,  would  not  the  estate 
have  fallen  to  the  father,  and  would  he  not  have  then,  as  to  the 
estate,  been  the  descendant  of  the  husband  ? 

By  the  rule  of  estates  held  under  strict  feudal  tenure,  where 
from  the  nature  of  things  the  father  could  not  have  done  mil' 
itary  service,  the  estate  might,  at  a  very  early  period  in  thA 
history  of  our  laws,  have  even  escheated  for  the  want. of  a 
'^  descendant ; ''  but/ even  at  common  law,  tiiie  strict  rule  that 
descents  (using  the  word  in  its  tedmical  sense)  must  always 
be  downward,  has  been  disregarded,  and  in  tracing  descents 
we  must  necessarily  ascend  in  very  many  cases. 

The  word  ^^  descendant ''  means  in  the  statute  one  who  could 
properly  take  by  descent,  and  in  that  sense  is  constantly  used 
in  the  books.  "Property  of  lands  by  descent  is,'*  says  Lord 
Bacon,  "  where  a  man  hath  lands  of  inheritance,  and  dieth, 
not  disposing  of  them,  but  leaving  it  to  go  («s  the  law  casteth 
it)  upon  the  heir.  This  is  called  a  descent  of  law.''  (2  Wash- 
bum  on  Real  Property,  401.) 

"The  rules' of  descent  prescribed  by  the  statutes  of  the  sev- 
eral United  States  are  as  follows:  In  Alabama  the  real  estate 
of  an  estate  descends.  *  *  *  In  California,  I.  *  *  * 
n.  If  there  be  no  issue,  then  to  the  surviving  husband  or  wife, 
and  to  the  intestate's  father  in  equal  shares."  (2  Washburn  on 
Eeal  Property.    Note — Statute  Rules  of  Descent,  pp.  417, 418.) 

"  But  in  default  of  such  brothers  and  sisters  and  their  issue^ 
the  estate  descends  to  the  father  in  fee  simpW*  (4  £ent  Com. 
893.) 

B.  2>.  CoUon,  for  Respondent 

A  brief  examination  of  the  statutes  (Sec  11  of  the  ^Aet 
defining  the  rights  of  husband  and  wife,"  Statutes  1862,  p. 
211,  and  Sec  1  of  the  "Act  to  regulate  descents  and  distri- 
butions," Statutes  1862,  p.  569)  will  show  that  appellant's  defi* 
nition  of  the  word  "  descendants."  used  in  section  11  is  incor- 
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reet,  and  that  the  word  "descendants''  is  not  synonymoxrs 
with  "  kindred  **  and  does  not  include  father,  etc  If  we  suV 
stitute  the  word  kindred  in  the  place  of  the  word  descendamU 
in  section  11,  it  will  read  as  followa: 

**  Seo.  11.  Upon  the  dissolution  of  the  community  by  the 
death  of  the  husband,  one  half  of  the  common  property  shall 
go  to  the  surviving  wife,  and  the  other  half  to  the  kindred  of 
the  deceased  husband^  the  whole  being  subject  to  the  payment 
of  his  debts.  Upon  the  dissolution  of  the  conmiunily  by  the 
death  of  the  wife,  the  entire  common  property  shaU  go  to  the 
surviving  husband.  In  case  of  the  death  of  the  husband,  if 
there  be  no  kindred  of  the  husband,  one  half  of  the  common 
property  may  be  subject  to  his  testamentary  disposition,  and 
in  the  absence  of  any  such  disposition,  shall  be  subject  to  dis- 
tribution in  the  same  manner  as  the  separate  property  of  ft« 
husband." 

Now  the  separate  property  of  the  husband  (Statutes  1862, 
pp.  669,  670)  is  distributed  to  the  kindred,  (and  husband  and 
wife,)  and  in  default  of  kindred  (and  husband  and  wife)  it 
escheats  to  the  State. 

Putting  these  two  statutes  together,  they  would  read  in 
effect:  "/f  there  are  no  kindred  of  the  husband,  then  one  hdf 
of  the  common  property  shall  be  distributed  among  (he  kindred 
of  the  husband"  which  makes  them  absurd. 

Again :  by  one  statute,  if  there  are  no  kindred,  the  property 
would  be  distributed;  by  the  other,  if  there  are  no  kindred, 
it  would  escheat  to  the  State.  There  is  no  pretence  that  the 
one  Act  was  intended  to  or  did  repeal  the  other. 

*Taking  section  11  alone  as  a  full  disposition  of  the  whole 
common  property,  and  appellant's  definition  of  the  word 
descendants  would  make  the  section  absurd.  It  would  pro- 
vide: 1st.  That  the  wife  takes  half  and  the  kindred  half. 
2d.  If  no  kindred,  one  half  is  to  be  distributed.  Distributed 
to  whom?  To  the  world  generally!  But  to  get  this  other 
half  of  the  common  property  into  the  father,  appellants  are 
compelled  to  resort  to  section  one,  subdivision  second,  of  Ae 
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''Act  to  regulate  descents  and  distributions/'  Statutes  1862, 
p.  670,  and  that  provides  that  it  shall  go,  one  half  to  the  sur- 
viving wife  and  one  half  to  the  father. 

If  the  word  descendants  in  section  eleven  means  kindred, 
then  appellants  have  got  too  much  already.  Their  ground  ia 
that  they  take  by  virtue  of  the  first  part  of  section  eleven, 
that  the  husband  died,  leaving  a  surviving  wife  and  descendants, 
that  is,  kindred,  viz:  a  father,  etc,  and  that  therefore  the  sur- 
viving wife  takes  one  half  and  the  descendants  take  the  other 
half.  The  word  '^ kindred''  includes  all  kin  to  the  remotest 
degree — it  would  not  be  the  next  of  hin  who  would  take  by 
virtue  of  section  eleven,  but  aS  kindred,  to  the  remotest  de- 
gree There  are  undoubtedly  ten  thousand  persons  who  are 
kin  to  the  intestate  in  some  degree.  By  section  eleven  they 
would  all  take  equaUy,  and  hence  the  judgment  would  give  the 
appellantB  too  muoL 

By  the  Oourt,  BHoma,  J. 

QeoTgd  C.  Jewell  died  intestate  March  STlh,  1868,  leaving 
a  widow  (the  respondent)  and  a  father,  but  neidier  a  diild,  nor 
the  issue  of  a  deceased  child.  The  estate  of  the  intestate  was 
common  property  of  the  deceased  husband  and  his  wife.  The 
father  of  the  deceased  conveyed  his  interest  in  the  estate  to 
seven  of  his  children  —  the  petitioners  being  two  of  the  num- 
ber. Upon  their  petition  to  the  Probate  Court  for  the  dis- 
tribution of  the  estate,  it  was  ordered  that  one  half  of  th^ 
estate  be  distributed  to  the  widow,  for  her  interest  in  the  com- 
mon property,  as  the  survivor  of  the  commxmity,  and  that  of 
the  remaining  half  of  the  estate,  one  half  thereof  should  go  to 
the  widow  and  the  other  half  to  purchasers  from  the  father 
of  the  deceased. 

The  petitioners  appeal.  For  convenience '  of  designation 
one  half  of  the  common  property  may  be  called  the  husband's 
half,  and  the  other  the  wife's  half.  It  is  not  doubted  that  the 
widow,  as  the  survivor  of  the  community,  is  entitled  to  her 
half  of  the  community  property,  and  the  only  question  pre- 
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fiented  on  the  appeal^  is  whether  she  takes  any  portion  of  die 
bufiband's  half,  under  the  Statute  of  Descents  and  DistributioiiB, 
as  amended  in  1862. 

The  eleventh  seetion  of  the  Act  of  1850,  defining  the  right 
of  husband  and  wife,  as  amended  in  1861  (Statutes  of  1861| 
p.  810)  is  as  follows: 

*^  SsoTioN  11.  Upon  the  dissolution  of  the  eommuiiity  hj 
the  death  of  the  husband,  one  half  of  the  oonunon  proper^ 
diall  go  to  the  surviving  wife  and  the  other  half  to  the  desoead* 
ants  of  the  deceased  husband,  the  whole  being  subject  to  the 
payment  of  his  debts;  upon  the  dissolution  of  the  community 
by  the  death  of  the  wife,  the  entire  common  property  shsQ  go 
to  the  surviving  husbands  In  case  of  the  death  of  the  hu»* 
band,  if  there  be  no  descendants  of  the  husband,  one  half  d 
the  common  property  may  be  subject  to  his  testamentary  dis- 
position, and  in  the  absence  of  any  such  disposition,  shall  be 
subject  to  distribution  in  the  sanie  manuer  as  the  separata 
property  of  the  husband^^ 

The  question  is  to  be  solved  by  ascertaining  the  meaning  of 
the  word  ^' descendants "  as  employed  in  that  section.  Bonr 
vier  defines  descendants  as  '^  those  who  have  issued  from  an 
individual,  and  includes  his  children,  grandchildren  and  their 
children  to  the  remotest  degree.  The  descendants  form  what 
is  called  the  direct  descending  line.  The  term  is  opposed  to 
that  of  ascendants."  Those  who  are  denominated  desc^dants 
'do  not  comprise  all  of  those  who  come  to  the  title  by  descent 
It  is  apparent,  upon  inspection  of  section  eleven,  above  cited, 
that  the  term  descendants  does  not  include  the  ascending  lin& 
It  is  provided  in  the  lajst  clause  of  the  section,  that  the  hus- 
band's testamentary  disposition  of  his  half  of  the  oonmion 
property,  shall -be  valid,  if  the  husband  shall  die  leaving  no 
descendants,  and  that  if  such  testamentary  disposition  flhaD 
not  have  been  made,  then  it  shall  be  distributed  in  the  same 
manner  as  the  separate  property  of  the  husband;  that  is  to 
say,  according  to  the  Statute  of  Deecepts  and  Distribatiooa 
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Previous  to  the  amendment  of  1861,  it  was  provided,  that 
trpon  the  dissolution  of  the  oommuiiity  by  the  death  of  thB 
husband  or  the  wife,  one  half  of  the  common  property  should 
go  to  the  survivor  and  the  other  half  to  the  descendants  of  thoe 
deceased,  and  if  there  were  no  descendants  of  the  deceased^ 
then  to  the  survivor.  The  amendment  of  1861,  not  only 
gave  the  whole  common  property  to  the  husband  upon  the 
death  of  the  wife,  whether  she  left  deeoendants  or  not,  but  it 
limited  the  right  of  the  surviving  wife,  growing  out  of  the 
community  relation,  to  her  half,  without  regard  to  whether  or 
not  the  deceased  husband  left  descendants,  and  the  fausband'a 
half,  which  would  go  to  his  descendants  under  the  Act  f  1850, 
would  still  go  to  them  under  the  amendatory  Act  of  1861,  uut 
the  amendatory  Act,  instead  of  giving  the  husband's  half  t» 
the  surviving  wife  upon  the  failure  of  descendants  of  the  de- 
ceased husband,  has  in  effect  converted  it  into  the  separate 
estate  of  the  husband,  and  as  such  has  made  it  subject  to  hia' 
disposal  by  will,  and  in  the  absence  of  such  disposition, 
directed  it  to  be  distributed  according  to  the  Statute  of  De- 
scents and  Distributions. 

By  adopting  the  construction  of  the  appellants,  that  "de- 
scendants'* are  all  those  who  may  properly  take  by  descent^ 
we.  are  led  into  this  absurd  construction  of  the  section  just 
cited.  The  husband  would  be  authorized  to  make  a  testa- 
mentary disposition  of  his  half  of  the  common  property,  only 
in  case  there  was  no  one  entitled  to  take  by  descent;  and  if 
the  husband  has  not  made  a  testamentary  disposition  of  it,  and 
has  left  no  descendants  —  that  is,  no  persons  entitled  to  take 
by  descent — then  it  shall  be  distributed  among  his  descendants. 

We  are  clearly  of  the  opinion  that  the  husband's  half  of 
tihe  common  property,  it  not  being  disposed  of  by  his  will^ 
and  he  leaving  no  descendants,  must  be  distributed  according 
to  the  provisions  of  the  second  clause  of  section  one,  of  the 
Act  to  regulate  descents  and  distributions,  as  amended  in  1862, 
and  that  according  to  the  rule  in  that  clause,  the  surviving 
wife  and  the  father  of  the  deceased  were  each  entitled  to  the 
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one  half  of  the  husband's  hall  of  the  common  property.    Tha 
purchasers  from  the  father  are  of  couibo  entitled  to  his  shaia 
Order  affirmed* 


WILLIAM  BRYAN  v.  MATHEW  MAXJME  awd  JAMES 

B.  MoMINN. 

flTAXBifiNT  oif  Affiau — Neither  the  Court  aor  Judge  has  power  to  cKtend 
the  time  for  appellant  to  make  and  file  a  statement  on  appeal  from  a  Judg- 
ment more  than  thirty  days  beyond  the  twenty  days  allowed  hy  law,  witb- 
ont  the  consent  of  the  other  party, 

TzMB  TO  FiLi  Staxbmbmt  OK  Astbazm — An  Order  eztendins  tbe  time  for  ap- 
pellant to  file  a  statement  on  appeal  more  than  thirty  days  beyond  tht 
twenty  days  allowed  by  law.  Is  good  for  the  thirty  days,  wlthoat  the  eon- 
■ent  of  the  other  party. 

Waiybb  of  FAIX.UBB  TO  ICuEa  Btatimbit  IN  TiMB. —  It  a  etateoMnt  oa  appeal 
Is  not  filed  and  serred  In  time,  the  opposite  party  does  not  waive  tb« 
default  by  not  returning  to  appellant's  attorney  the  copy  of  the  statement 
served  on  him. 
^Obdeb  extbnding  Tiioi  to  ICAKB  eTAXBiCBNT. —  If  tlie  appellant  obtains  aa 
order  extending  the  time  to  make  a  statement  on  appeal  more  than  thirty 
days  beyond  the  time  allowed  by  law,  the  opposite  party  does  not  consoit 
to  sQCh  order  by  not  making  any  objection  thereto. 

■tidbmcb  ^d  jclba  of  Tbndbb. —  In  an  action  on  a  note  and  to  foredooe  a 
mortgage  given  to  secure  it,  where  the  promisor  and  mortgagor  la  made 
defendant  along  with  one  claiming  under  the  mortgagor  by  deed  subseqaent 
to  the  mortgage,  the  purchaser  from  the  mortgagor  cannot  dalm  the  beneSt 
of  nor  offer  testimony  to  show  a  tender  of  the  amount  duo  on  tiie  mortptfi 
before  suit  brought,  unless  he  pleads  it.  Such  plea  by  the  mortgMW 
will  not  avail  the  purchaser. 

PtMk  OF  TBNDBB,  AMD  Kbbpino  bamm  Good. —  It  Is  B  general  role  that  a  detaid- 
aat  who  pleads  a  tender  to  entitle  himself  to  eoota,  moat  ^t  only  aver  a 
tender,  hot  that  he  has  always  been  and  is  ready  to  pay  the  aom  tendeied 
and  the  money  must  be  brought  into  Court. 

MBw  ICattbb  in  an  Anbwbb. —  Under  the  statute  the  afflnnatlvo  aUegatloBi 
of  an  answer  stand  controverted  by  the  plaintiff,  and  the  burdoa  Is  ea  tfat 
defendant  to  prove  the  truth  of  such  allegations. 

mrDiNOS  OF  Fact — whbn  Deficxbntw — If  the  flndingB  of  the  Ooort  an 
deficient,  the  appehant  must  except  io  them  for  that  reaooa,  or  the  presump- 
tion win  be  that  tbe  facts  not  found  warranted  the  jodgmont. 

MiNGLXNO  FiNDiNoa  OF  FACT  WITH  ABOincBNT. —  Tho  flndingB  of  Csct  iboiild 
not  be  interblended  with  matter  of  argument  or  the  condnsloDs  of  law: 
each  should  be  embodied  In  a  separate  paper. 

Appeal  from  the  District  Courts  Fourth  Judicial  District, 
City  and  County  of  San  Francisca 

The  facts  are  stated  in  the  opinion  of  the  Cooil 
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0.  F.  S  W.  H.  Sharp,  for  Appellant 

The  Courts  have  cheerfully  extended  the  doctrine  of  aoqui- 
esoenoe  and  waiver  to  great  lengths.  In  the  Georgia  Lumber 
Co.  ▼.  Strong,  8  How.  Pr.  Rep.  246,  the  Court  say:  "The 
irregularity  of  the  service  of  a  paper  is  waived,  if  received 
and  acted  upon  by  the  party  upon  whom  it  is  served."  In 
WiUiams  v.  Gregory  et  dL,  9  Oal.  76,  the  Court  say:  "The 
filing  of  a  counter  statement  is  a  waiver  of  objections  to  want 
of  notice  of  intention  to  move  for  a  new  trial."  Also  in 
DicJcinson  ▼•  Van  Horn,  Id.  207,  the  Court  say:  "Where  a 
party  appears  and  argues  a  motion  for  a  new  trial,  he  cannot 
afterward  object  that  the  statement  was  not  agreed  to  by  him, 
and  that  it  was  not  settled  by  the  Judge." 

Edward  TompkinB,  for  Bespondent. 

By  the  Court,  Cubbjby,  J. 

This  action  was  commenced  on  the  14th  of  January,  1864,  to 
recover  the  amount  due  from  the  defendant  Maume,  on  a  prom- 
issory note  made  in  1854,  and  which  became  due  in  1856,  and 
to  foreclose  a  mortgage  on  certain  real  estate^  executed  to 
secure  its  payment  A  judgment  and  decree  was  rendered  in 
the  case  in  favor  of  the  plaintiff  on  the  last  day  of  May,  1864, 
and  on  the  next  day  notice  of  the  decision  of  the  Court  was 
served  on  the  attorneys  for  the  defendants.  On  the  applica- 
tion of  the  defendant  McMinn,  the  Court  made  an  order  on  the 
20th  of  June,  1864,  that  the  time  for  preparing  and  filing  the 
statement  on  appeal  from  judgment  be  extended  twenty  days. 
On  the  7th  of  July,  1864,  the  same  defendant  filed  his  notice 
of  appeal  from  the  judgment  to  the  Supreme  Court,  and 
served  a  copy  of  it  on  the  plaintiff's  attorney.  This  appeal 
was  perfected  on  the  elevendi  of  that  month.  On  the  ninth 
of  the  same  month  the  Court,  on  the  application  of  the  defend- 
ant, McMinn,  made  another  order  of  the  same  character,  extend- 
ing the  time  for  twenty  days  more.  The  statement  was  pre- 
pared and  filed  on  the  28th  of  the  same  July,  and  a  copy  of 
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it  was  duly  served.  On  the  next  day  the  plaintiffs  attorney 
gave  notice  that  he  would  move  the  Court  on  the  8th  of  August 
that  this  statement  on  appeal  be  stricken  from  the  files  of  the 
Court,  and  that  the  same  be  disregarded,  on  the  ground  that  it 
was  not  prepared  and  filed  and  a  copy  thereof  served  within 
the  time  allowed  by  law  for  such  purpose,  and  on  the  same 
day  the  Court  made  an  order  granting  to  the  plaintiff  ten  days 
after  the  decision  of  his  motion  within  which  to  make  amend- 
ments -to  the  statement,  in  the  event  that  the  motion  should 
be  denied.  The  motion  was  made  and  denied,  and  amendments 
were  accordingly  prepared  on  behalf  of  the  plaintiff  to  the 
statement,  to  which  the  defendant  McMinn  refused  to  agree, 
and  therefore  gave  plaintiff  notice  of  appearance  before  the 
Judge  who  tried  the  cause  for  settlement.  The  plaintiff's 
attorney  admitted  service  of  the  notice,  reserving  at  the  same 
time  the  right  to  object  that  the  statement  was  not  filed  in 
time  and  that  the  Judge  had  no  right  to  settle  the  same.  The 
statement  was  afterwards  settled  and  filed. 

The  plaintiff,  in  due  time  after  the  cause  was  placed  on  the 
calendar  of  this  Court  for  argument,  objected  to  the  transcript 
on  the  ground  that  the  statement  contained  therein  was  not 
filed  within  the  time  allowed  by  law.  This  objection  is  first 
to  be  disposed  of,  and,  if  well  taken,  precludes  an  examination 
of  the  errors  assigned,  depending  for  determination  upon  the 
matters  embodied  in  the  statement 

The  statute  gives  to  the  appellant  twenty  days  after  entry 
of  judgment  in  which  to  prepare  a  statement  of  the  case  to 
be  annexed  to  the  record  of  the  judgment  If  he  omits  to  do 
so  vnthin  the  time  thus  limited,  he  is  deemed  to  have  waived 
his  right  thereto.  So  the  statute  declares.  (Practice  Act, 
Sections  338,  339.)  But  the  period  prescribed  may  be  ex- 
tended, upon  good  cause  shown,  by  the  Court  in  which  the 
action  is  pending,  or  the  Judge  thereof,  or,  in  his  absence,  by 
the  County  Judge;  but  it  is  provided  that  such  extension 
shall  not  exceed  thirty  days  beyond  the  time  prescribed  by 
the  sections  of  the  Act  referred  to,  without  the  consent  of  the 
adverse  party.      (Practice  Aot^  Section  530.)     Without  the 
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consent  of  the  respondent,  the  Appellant  cannot  have  more 
than  fifty  days  in  which  to  prepare  his  statement  of  the  case 
to  be  annexcil  to  the  record  of  the  judgment.  In  this  case 
the  statement  was  not  prepared  and  filed  and  a  copy  thereof 
gerved  until  more  than  fifty  days  had  elapsed  after  the  entry 
of  the  judgment  and  service  of  notice  of  the  decision  of  the 
Court,  and  as  a  consequence  the  objection:  must  prevail  unless 
avoided  by  the  consent  of  the  respondent,  or  a  waiver  thereof 
on  his  part  by  some  act  equivalent  to  consent  to  an  extension 
of  time  for  performance  beyond  the  fifty  days. 

It  does  not  appear  that  the  respondent's  attorney  consented 
in  terms  to  extending  the  time  prescribed  by  statute  within 
which  it  was  necessary  to  prepare  the  statement  and  to  serve 
him  with  a  copy  of  it  But  it  is  claimed  on  behalf  of  appellant 
that  no  objection  was  interposed  by  respondent's  attorney  to  the 
two  orders  extending  the  time,  and  his  omission  to  do  so  was  a 
waiver  of  any  valid  objection  thereto,  even  if  such  an  objection 
mi^ht  properly  have  been  made.  The  first  order  was  clearly 
within  the  power  granted  to  the  Court  by  the  statute,  and 
**he  second  was  so  to  the  extent  of  comprising  the  remainder 
of  the  thirty  days  which  the  Court  was  competent  to  grant, 
and  hence,  if  objection  had  been  made  to  either  of  such  orders, 
it  would  have  been  unavailable.  It  is  also  claimed  by  the 
appellant  that  the  failure  of  the  plaintiff's  attorney  to  return 
the  copy  of  the  statement  served  on  him,  and  afterwards  pro- 
posing amendments  thereto,  operated  as  a  consent  on  his  part 
W  the  extension  granted  hy  the  Court  When  the  statement 
was  filed,  and  a  copy  of  it  served,  by  judgment  of  the  law, 
the  appellant  had  waived  his  right  to  make  it  a  matter  of 
record,  and  a  return  of  the  copy  could  not  have  suggested  to 
the  appellant  any  course  to  be  taken  by  him  to  rescue  his 
case  from  the  predicament  of  the  waiver  that  already  had 
accrued  by  his  own  laches.  But  it  appears  from  the  record 
that  the  plaintiff  objected  promptly,  by  giving  notice  on  the 
following  day  of  a-  motion  for  an  order  to  strike  the  statement 
from  the  files  of  the  Court|  and  that  the  same  should  be  di^ 
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regarded,  because  not  prepared  and  filed  in  time;  and  though 
he  obtained  an  order  at  l^e  same  time  granting  him  ten  days 
after  an  adverse  decision  upon  his  motion  to  reject  the  state- 
ment, in  which  to  propose  amendments  thereto,  and  after- 
wards—  his  motion  having  been  denied  —  did  propose  amwid- 
ments  to  the  statement,  we  do  not  think  he  thereby,  notwith- 
standing his  objection,  can  be  deemed  to  have  waived  it  The 
objection  was  in  its  nature  to  the  power  of  the  Court  to 
extend  the  time  beyond  the  additional  thirty  days.  This 
objection  has  been  kept  prominently  on  foot  at  every  stage  of 
the  proceeding  since  it  was  made  in  the  first  instance:  To 
hold  that  the  plaintiff  shall  be  deemed  to  have  consented  to  an 
extension  of  time  beyond  the  limit  of  the  Court's  jurisdictioa 
in  the  premises  is  not  warranted  in  our  judgment  by  the  cir- 
cumstances of  the  case.  We  therefore  hold  the  plaintiffs 
objection  to  be  well  taken.  This  excludes  from  ocHisideration 
the  statement  improperly  annexed  to  the  judgment 

The  appellant  insists  that  upon  the  finding  of  the  Court  the 
judgment  cannot  be  sustained.  The  Court  found,  first,  that 
there  was  due  from  the  defendant  Maume,  on  the  note  described 
in  the  complaint,  the  principal  sum  of  one  thousand  d<Aan, 
with  interest  thereon  from  the  7th  of  March,  1860,  at  the  rate 
of  two  and  one  half  per  cent  per  month.  Second,  that  at  the 
conmiencement  of  the  action,  and  when  the  same  was  tried, 
the  plaintiff  was  the  owner  of  the  note  and  mortgage  described 
in  the  complaint  Third,  that  at  the  time  ^e  defendant 
Maume  mortgaged  the  premises  described  in  the  complaint,' 
he  was  in  the  possession  thereof,  and  on  the  15th  of  January, 
1859,  conveyed  the  same  to  one  Michael  Dundon,  who^  <m 
the  10th  of  May,  1861,  conveyed  the  same  to  the  defendant 
McMinn.  Fourth,  that  the  evidence  did  not  support  the  piss 
of  the  Statute  of  Limitations  pleaded. 

The  defendant,  Maume,  by  his  answer  averred  that  on  the 
8th  of  November,  1861,  McMinn  tendered  to  the  owner  and 
holder  of  the  note  and  mortgage  the  sum  of  ftiglit^Ti  himdied 
dollars  in  payment  of  the  amount  due,  but  ^lat  the  monev 
was  not  accepted,  and  he  averred  that  the  lien  of  die  mort- 
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gage  on  the  premises,  by  reason  of  the  tender,  became  foreyer 
released  and  discharged;  and  following  this  he  alleged  that  ht 
was  willing,  and  thereby  offered,  to  allow  judgment  to  be 
entered  against  him  on  the  note  for  such  amount  The  Court 
f otmd  that  testimony  of  the  tender  by  McMinn  was  offered  at 
the  tiial^  but  excluded  on  the  ground  that  the  tender  was  not 
kept  good,  and  therefore  the  proposed  testimony  was  imma- 
terial. The  defendant  Maume,  who  sought  thus  to  support 
his  answer^  has  not  appealed.  He  does  not  complain  of  this 
ruling  of  the  Court,  and  we  do  not  see  how  the  appellant  can 
avail  himself  of  any  objection  to  it^  as  he  did  not  plead  a  tender 
of  the  money. 

It  is  alleged  in  the  complaint  that  after  the  note  and  mort- 
gage were  executed,  and  during  the  same  year,  Maume  departed 
from  the  State,  and  had  %*mained  absent  therefrom  to  the 
time  the  action  was  commenced.  This  aUegation  is  not  con- 
troverted by  either  of  the  defendants.  It  is  also  averred  by 
plaintiff  that  McMinn  has  or  claims  to  have  some  interest  or 
daim  to  the  mortgaged  premises  or  some  part  thereof  as  pur- 
chaser, mortgagee,  judgment  creditor  or  otherwise,  subsequent 
to  and  subject  to  the  lien  of  the  plaintiff's  mortgage.  In  his 
answer  McMinn  aven  that  on  the  15th  of  January,  1859,  the 
defendant  Maume  oonveyed  the  premises  by  deed  to  Michael 
Dundon,  and  th^t  soxSi  deed  was  duly  recorded  on  the  20th  of 
August  of  the  same  year;  that  Dimdon  went  into  the  posses- 
sion of  the  premises  under  this  deed  and  continued  in  the 
occupation  thereof  to  the  10th  of  May,  1861,  when  he  oon- 
veyed the  property  to  McMinn  by  deed  of  that  date,  which 
was  duly  VHy>T^ed  on  the  21st  of  June  of  that  year;  that 
Dundon  and  McMinn  respectively  resided  in  the  City  and 
County  of  San  Francisco  from  the  1st  of  May,  1859,  to  the 
time  cf  the  commencement,  of  this  action,  and  following  thi^ 
he  pleaded  that  more  than  five  years  had  elapsed  since  the 
eonveyance  executed  by  Maume  to  Dundon,  and  that  the 
plaintiff's  cause  of  action  accrued  as  against  the  defendant 
McMinn's  right,  interest  and  estate  in  the  premises  described, 
than  four  years  i^ett  before  the  action  was  commenced, 
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and  he  claims  in  substance  that  by  reason  of  the  conveyance 
by  Maume  to  Dnndon  and  the  lapse  of  four  years  therefrom 
before  this  action  was  commenced,  the  premises  became  dis- 
charged of  the  lien  of  the  mortgage. 

By  the  statute  the  affirmative  allegations  of  the  answer 
stood  as  controverted  by  the  plaintiff  without  a  replication 
(Practice  Act,  Sec.  66)  and  the  burden  was  on  the  defendant 
to  establish  the  truth  of  his  defense^  even  if  such  defense 
would  have  availed  anything,  which  it  is  unnecessary  now  to 
decide.  But  assuming  it  to  be  an  available  defense,  it  does 
not  appear  from  the  finding  of  the  Court  that  Dundon  and 
McMinn,  or  either  of  them,  were  in  the  State,  as  alleged  in 
McM  inn's  answer.  The  Court  states  in  the  fciding  what  each 
of  the  defendants  sets  up,  but  does  not  find  whether  the  fact 
of  the  residence  of  Dimdon  and  McMinn  in  the  State  during 
the  time  specified  in  McMinn's  answer  was  true  or  otherwise. 
In  this  respect  the  finding  was  deficient,  but  the  appellant 
omitted  to  take  exception  on  account  of  it.  It  is  therefore  to 
be  presumed  the  appellant  failed  to  prove  on  the  trial  this 
allegation  of  his  answer,  or  in  case  the  fact  stood  as  presump- 
tively true,  it  does  not  appear  but  that  it  was  overcome  by 
evidence  to  the  contrary.     (Laws  1861,  p.  689.) 

The  finding  or  decision  of  the  Court  consists  in  a  great  part 
of  matter  of  discourse  or  argument,  intermixed  with  a  state- 
ment of  what  the  respective  defendants  allied  in  their 
answers.  It  would  seem  gratuitous,  did  not  tiiis  case  and 
many  others  before  us  indicate  otherwise,  to  suggest  the 
impropriety  of  interbleiiding  matter  of  argument  with  the 
finding  of  facts  and  conclusions  of  law  upon  which  judgment 
is  to  be  entered.  If  the  Judge  who  may  try  and  decide  a 
cause  desires  to  give  his  reasons  for  his  judgment,  they  should 
be  embodied  in  a  separate  opinion.  A  finding  of  what  the 
defendant  alleged  in  his  answer,  and  what  this  or  that  witness 
testified  to,  and  that,  too,  without  stating  whether  or  not  snch 
testimony  was  found  to  be  true  or  untrue,  can  serve  no  useful 
purpose,  but  on  the  contrary  ^cumbers  the  record  with  that 
'  'lich  is  properly  no*  part  of  it.    All  that  is  required  is  a  find- 
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ing  of  the  facts  and  a  statement  of  the  conduBigns  of  law  upon 
w}iich  final  judgment  must  follow. 

Even  the  want  of  a  finding  would  not  Authorize  the  reversal 
of  the  judgment  if  no  exception  was  taken  for  that  reason  at 
the  proper  time,  and  however  defective  the  finding  in  this  case 
nothing  can  be  presumed  against  the  judgment,  but  every  rea- 
sonable intendment  must  be  indulged  in  in  order  to  uphold  it» 

Judgment  affirmed. 


E.  F.  JONES  Airo  H.  H.  HEWLETT  r.  JAMES  FROST. 

▲tsbmbkt  that  Notb  has  kot  Bsaif  Paid. —  In  an  action  on  a  promissory 
note  an  allegation  In  tbe  complaint  that  **  no  part  of  said  note»  principal  or 
interest,  has  been  paid,**  la  a  antteieat  aTerment  of  a  breaeb. 

WAxmB  or  BIGHT  TO  BAYS  A  Chamob  OF  Ybmubv— If  a  defendant,  sued  In  a 
county  where  he  does  not  reside,  demurs  to  the  complaint,  and  the  demurrer 
la  sustained,  and  he  then  demurs  to  an  amended  complaint  before  giving 
notice  of  a  v.otloB  for  a  change  of  venue,  ha  walTaa  tha  right  to  baye  the 
case  tried  hi  the  county  where  he  resides. 

Amvnded  Complaint. —  The  filing  of  a  new  complaint  after  a  demurrer  haa 
been  sustained  la  not  the  commencement  of  a  new  action. 

Maaom  xv  allowing  Coaxa.— If  the  Court  adda  to  the  judgment  the  eosta  of 
the  preTaillng  party  after  the  time  for  filing  the  aame  haa  expired,  and 
after  an  appeal  has  been  pertected,  the  error  can  only  be  corrected  Ity  an 
appeal  from  the  order. 

Afpeai«  from  the  District  Court^  Fifth  Judicial  District^ 
San  Joaquin  County. 

The  motion  for  a  change  of  venue  was  based  on  affidavits. 
The  Court  overruled  the  motion  and  then  overrtded  the  second 
demurrer.  No  answer  was  filed.  Pliintiffs  recovered  judg- 
menty  and  defendant  appealed  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

John  B.  HaU,  for  Appellant 

The  breach  assigned  is,  **  That  no  part  of  said  note,  principal 
or  interest,  has  been  paid/^  A  traverse  of  this  averment  does 
not  amount  to  a  plea  of  payment  of  the  whole  debt,  but  only 
that  some  part  has  been  paid.  The  allegation  must  be,  ^thai 
the  debt  or  the  note  has  not  been  paid/'  so  /hat  when  denied  an 
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issue  is  created  by  which  payment  is  affirmed  on  the  one  side 
and  denied  on  the  other,  and  the  defense  made  as  broad  as  tba 
alleged  cause  of  action.    (See  Friseh  Y.  Oaler,  21  CaL  7L) 

Tifler  A  Cobb,  for  Bespondenti. 

By  the  Oourty  SsjarrsR,  J. 

This  is  an  action  on  a  promissory  note. 

First  —  The  first  error  assigned  is  that  the  demurrer  to  the 
complaint  was  improperly  overruled — the  assignment  of  the 
breach  beings  as  is  contended,  substantially  defective.  The 
breach  assigned  is :  ^'  That  no  part  of  said  note,  principal  or 
interest,  has  been  paid."  We  consider  that  there  is  no  defect 
in  this  averment,  either  substantial  or  formaL 

Second — It  is  further  insisted  that  the  Court  erred  in  refus- 
ing to  transfer  the  case  for  trial  to  the  county  of  defendsnf a 
residence. 

It  appears  from  the  record  that  the  defendant  demuned  to 
the  original  complaint;  that  the  demurrer  was  argued,  sub- 
mitted and  sustained;  that  the  plaintiff,  by  leave  given,  filed 
an  amended  complaint,  to  which  the  defendant^  on  the  6th  of 
May,  1864,  also  demurred ;  and  th&t  on  the  eighteenth  of  that 
month  he  gave  notice  of  his  intention  to  move  for  a  change  of 
venue.  The  proceedings  prior  to  the  notice  amounted  to  a 
waiver,  on  the  part  of  the  defendant,  of  his  right  to  have  the 
action  tried  in  lie  county  where  he  resided.  {Pearkes  v.  Freer, 
9  Cal.  649.)  The  appeUant  is  mistaken  in  supposing  that  the 
filing  of  the  amended  complaint  was  the  commencement  of 
a  new  action.  The  new  complaint  doubtless  superseded  the 
original  and  destroyed  its  effect  as  a  pleading,  as  was  held  in 
Gilman  &  Co,  v.  Cosgrove,  22  CaL  856,  but  it  did  not  go  tc 
the  identity  of  the  action. 

Third  —  The  third  specification  of  error  is :  "  That  the  Court 
had  no  power  to  add  to  the  amount  of  the  judgment  a  sum 
for  costs,  after  time  for  filing  a  memorandum  had  expired,  and 
after  appeal  perfected."     The  judgment  was  entered  August 
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6th,  1864y  and  the  appeal  therefrom  was  perfected  on  the  tenth 
of  that  month,  and  on  the  twentieth  the  order  for  costs  was  ap- 
plied for  and  granted.  The  order  complained  of  was  made  ten 
days  after  the  Court  had  lost  jurisdiction  of  the  case  by  the  per- 
fecting of  the  appeal,  and  the  proper  and  only  remedy  for  the 
defendants  was  by  appeal  from  the  order. 
The  judgment  is  affirmed. 


IN  THE  MATTER  OF  EDWARD  RINO. 

Habsas  Oospub. —  Tbe  doctrine  of  ret  adfudieata  does  not  apply  to  pioeeedlngs 


SncoND  Afpuca,tion  pon  Habbas  Ooivob. —  The  dedeloa  of  one  Court  ot 
Jod^e  refusing  to  dleeharge  a  prlaoner  on  haheoB  oonm$  la  not  a  bar  la 
another  application  for  the  game  writ  before  another  Judge  or  Court. 

JODOMBMT  IX  A  Cbixikal  Cabb. —  Tho  Jodginent  of  the  Court  In  a  criminal 
eaao  to  ho  entered  hf  the  aerk  In  the  mlnntea  of  the  Court  la  aulBclent  If  It 
states  ot  what  offense  the  defendant  was  finally  cooTlcted,  and  the  penalty 
Imposed  by  the  Court.  Such  Judgment  need  not  recite  the  faets  contained 
In  the  other  papers  constituting  the  record  In  the  action. 

▲UTHORXTZ  TO  DBTA2M  A  PBiBoifXB. —  A  ccrtlfled  copy  of  tho  Judgment  pro^ 
yrly  entered  In  a  criminal  action  la  sufllclent  authority  In  the  handa  of  the 
Warden  of  the  Prison  for  the  detention  of  the  defendant. 

HaABiKC  cv  Habbab  Cobpus. — It  at  the  hearing  on  hal>ea$  oorpu9,  tho 
Warden  of  the  Prison  has  not  a  certified  copy  of  the  Judgment  In  a  criminal 
action  in  his  hands,  and  it  appears  Ihat  a  Judgment  authorising  the  detention 
Of  the  defendant  was  entered,  a  copy  of  which  pan  be  procured,  the  Judge 
or  Court  will  glTO  a  reasonable  time  to  procure  such  copy,  and  If  obtained* 
quash  the  writ 

The  petitioner,  Edward  Bing,  was  indicted  in  San  Mateo 
Counly.  The  ease  was  transferred  to  the  District  Conrt  for 
triaL  On  the  28d  of  March,  1865,  the  defendant  was  foand 
guilty  by  a  jury  of  the  crime  of  manslaughter.  The  next  day 
he  was  sentenced  by  the  Court  to  imprisonment  in  the  State 
Prison  for  the  term  of  three  years.  The  Clerk  entered  in  the 
minutes  of  the  Court  the  judgment  of  the  Conrt  in  the  follow- 
ing form: 

^^The  People  ▼.  Edward  Ring,  March  term,  1865.  The 
defendant,  Edward  Ring,  having  been  convicted  of  the  crime 
ef  manslaughter,  and  the  hour  hayini;  arrived  for  pronounoing 
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judgment  in  this  cause,  and  the  defendant,  with  his  counsel, 
being  present  in  Court,  and  he  having  been  informed  by  the 
Court  of  the  nature  of  the  indictment,  of  his  plea  thereto,  and 
of  the  verdict,  and  the  defendant  having  nothing  further  to  say 
"Why  judgment  should  not  be  pronounced,  the  Court  proceeded 
to  pronounce  its  judgment  as  follows:  That  the  defendant,  Ed- 
ward Ring,  be  confined  in  the  State  Prison  of  the  State  of  Cali- 
fornia for  the  term  of  three  years,  and  ordered  that  judgmoit 
for  costs  be  entered  against  him." 

The  Clerk  also  entered  in  the  Civil  Judgment  Book  the  fol- 
lowing judgment: 

"  The  People  of  the  State  of  Calif omia  v.  Edward  Ring-- 
No.  426.  This  cause  came  on  regularly  in  its  order  for  trial, 
upon  an  indictment  found  in  the  County  Court  of  the  County 
of  San  Mateo,  for  the  crime  of  murder,  and  transmitted  to  this 
•Court  for  trial. 

'^  The  defendant  being  present  in  person  in  Court  was  duly 
arraigned,  and  entered  a  plea  of  not  guilty  of  t^e  offense 
charged. 

'^  Messrs.  Scofield  and  Barnes  appearing  for  plaintiff,  and 
the  defendant  being  present  in  person  in  Court,  and  being  also 
represented  by  his  attorneys,  Messrs.  Campbell,  Fox  &  Camp- 
bell, the  trial  proceeded;  a  jury  of  twelve  persons  were  re^ 
ularly  impanelled  and  sworn  to  try  the  cause;  witnesses  on 
the  part  of  plaintiff  and  defendant  were  sworn  and  examined. 
'After  hearing  the  evidence^  the  arguments  of  counsel,  and  the 
instructions  of  the  Court,  the  jury  retired,  and  sulwequently 
returned  into  Court,  and  being  called,  answered  to  their  names 
and  said  that  they  found  a  verdict  of  guilty  of  manslaughter 
against  the  defendant;  and  subsequently,  <ni  the  24th  ,d&y  o^ 
'March,  A.  D.  1865,  the  defendant  being  present  in  person  in 
Court,  with  his  counsel,  and  the  Court  having  previously 
informed  him  of  the  nature  of  the  indictment  and  of  his  plea, 
and  of  the  verdict,  and  asking  him  if  he  had  any  kgal  cause 
to  show  why  judgment  should  not  be  pronounced  against  hioii 
and  said  defendant  answering  and  saying  that  he  had  nothing 
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further  to  say — whereupon  the  Court  rendered  its  judgment 
as  follows: 

'^  That  he,  the  said  defendant,  Edward  Bing,  be  confined  in 
the  State  Prison  of  the  State  of  California  for  the  term  of 
three  years,  and  that  a  judgment  for  costs  be  entered  against 
him. 

.  "Wherefore,  by  reason  of  the  law  and  the  premises  afore- 
said, it  is  ordered,  adjudged,  and  decreed,  that  the  defendant^ 
Edward  Bing,  be  confined  in  the  State  Prison  of  the  State  of 
California  for  the  term  of  three  years;  and  that  said  plaintiff 
do  have  and  recover  of  and  from  the  said  defendant  his  costs 
of  this  suit,  amounting  to  the  sum  of  one  hundred  and  thirty- 
two  dollars  and  thirty  cents  ($182.80).  Judgment  rendered, 
March  24th,  1865. 

**  Thomas  H.  Noblb,  Clerk. 

^By  John  Ames,  Depnty.** 

A  certified  copy  of  the  judgment  entered  in  the  Civil  Judg- 
ment Book  was  delivered  to  the  Sheriff  who  conveyed  the 
prisoner  to  the  Penitentiary,  and  handed  the  same  to  tho 
Warden. 

An  application  was  then  made  to  the  District  Judge  for  the 
discharge  of  the  prisoner  on  habeas  corpus.  The  Judge  refused 
to  grant  the  discharge. 

Afterwards  the  prisoner  applied  to  the  Supreme  Court  to 
be  discharged  on  habeas  corpus.  The  Warden,  by  his  return 
to  the  writ,  stated  that  he  held  the  petitioner  in  his  custody 
in  the  State  Prison  by  virtue  of  a  judgment  of  the  District 
Court  in  and  for  the  County  of  San  Mateo,  at  the  March  term, 
1865,  a  certified  copy  of  which  judgment  was  attached  to  tho 
return.  The  copy  thus  attached  was  a  copy  of  the  judgment 
entered  in  the  Civil  Judgment  Boot 

The  Court  holds  that  a  certified  copy  of  the  judgment  en- 
tered by  the  Clerk  in  his  minutes  would  have  been  sufficient 
authority  for  the  detention  of  the  priscmer; 
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Campbell,  Fox  £  CampbeU,  for  Petitioner. 

The  first  objection  to  the  alleged  judgment  is  that  it  does 
not  state  '^  the  offense  for  which  the  conviction  has  been  had/* 
as  required  by  section  four  hundred  and  sixty-two.  Criminal 
Practice  Act  It  is  silent  as  to  the  party  alleged  to  have  been 
killed^  as  to  the  time^  and  as  to  the  place.  It  merely  states 
**  that  the  jury  said  that  they,  the  jury,  found  a  verdict  of 
manslaughter  against  the  defendant."  There  is  even  no  adju- 
dication or  judgment  by  the  Court  upon  that  verdict  that  he 
18  so  guilty. 

It  is  claimed  that  there  is  a  broad  distinction  between  '^the 
crime  of  which  "  and  the  offense  for  which  (Crim.  Praa  Act, 
Sec  462)  a  conviction  has  been  had;  that  while  the  former 
may  be  satisfied  by  the  general  allegation  of  '^  manslaughter," 
etc,  the  latter  can  only  be  satisfied  by  setting  out  the  offense 
for  which,  etc,  with  sufficient  particularity  to  designate  the 
party  killed,  and  the  place^  etc,  so  as  to  enable  the  Court  to 
distinguish  this  particular  offense  on  the  judgment  itself  from 
any  other  offense,  and  to  identify  it  in  case  the  defendant  should 
be  again  charged. 

Sections  two  hundred  thirty-eight  and  two  hundred  thirty- 
nine,  Criminal  Practice  Act,  show  this  distinction.  By  section 
two  hundred  thirty-eighty  in  the  commencement  of  the  indict- 
ment the  defendant  is  "  accused  by  the  Grand  Jury,'*  etc,  of 
the  crime  of  "manslaughter,"  etc  By  section  two  hundred 
thirty-nine,  "  the  offense  charged  "  has  to  be  set  out 

Should  it  be  contended  that  the  entry  on  the  minutes  is  a 
judgment,  and  that  the  defendant  should  be  remanded  until  a 
copy  of  that  judgment  can  be  delivered  to  the  Warden,  we 
reply,  that  the  first  elements  of  a  judgment  are  wanting.  It 
is  the  mere  recital  of  those  things  which  preceded  the  judgment, 
and  is  not  an  adjudication,  oonaideration,  or  judgment 
of  the  Court  on  that  recital.  It  is  open  to  all  the  objections 
uiged  against  the  alleged  return  of  the  writ,  and  to  the  addi- 
ti<mal  —  and,  we  think,  fatal  one  —  that  it  contains  no  adjudi- 
cation.   It  should  have  gone  on  to  say,  ^  wherefore  it  is  by  the 
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Court  here  oansidered  and  adjudged  that  said  Edward  Ring  is 
guill^/'  et&y  and  then  the  award  of  the  punishment 

•7.  0.  McCulhugh,  Attomey-Oeneral,  against  the  discharge, 
argued  that  the  principle  of  res  adjvdicata  was  applicable  to 
ihis  proceeding,  and  cited  Lynde  v.  Noble,  20  Johnson,  80; 
Mercier  v.  The  People,  25  Wend,  64;  and  De  Costa's  Case,  1 
Parker^s  Crim,  Cases,  129. 

As  to  the  sufficiency  of  the  warrant  of  conunitment,  the  At- 
tomey-Qeneral  referred  to  The  People  v.  Cwanagh,  2  Abbott's 
Prac.  R.  84.  He  also  insisted,  that  if  at  oommon  law  the 
judgment  was  not  sufficiently  technical,  yet  it  was  good  under 
our  Practice  Act,  and  referred  to  The  People  y.  King,  27  CaL 
607. 

By  the  Court,  Sandebsoit,  C  J. 

Two  questions  are  presented:  First,  is  the  principle  of  res 
i^ judicata  applicable  to*  proceedings  on  habeas  corpus ;  and, 
second,  is  the  process  or  judgment  under  which  the  petitioner 
is  held  in  custody  so  defective  in  some  matter  of  substance 
required  by  law  as  to  render  it  void  ? 

I.  Under  the  old  Constitution  it  was  held  in  Ez  parte  Per- 
kins, 2  Cal.  429,  that  a  decision  upon  a  habeas  corpus  was  not 
appealable  or  subject  to  review,  and  that  the  doctrine  of  res 
adjudicata  has  no  application  to  such  a  case.  The  late  amend- 
ments to  the  Constitution  have  made  no  change  which  affects 
this  question,  and  the  statute  upon  the  subject  of  habeas  corpus 
remaiu6  the  same  as  it  was  at  the  timie  that  decision  was  made. 
In  that  case  it  was  held  that  a  party  in  custody  might  apply 
in  succession  to  every  Judge  of  every  Court  of  record  in  the 
State  for  his  discharge  on  habeas  corpus  until  the  entire  judi- 
cial power  of  the  State  was  exhausted;  but  in  this  respect  the 
new  Constitution  has  made  a  change,  and  such  party  is  now 
restricted  to  the  Justices  of  this  Court  and  the  District  and 
County  Judges  of  the  district  or  coun4:y  in  which  he  is  re- 
strained of  his  liberty. 
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11.  The  four  hundred  and  sixty-second  section  of  the'Crim* 
inal  Practice  Act  requires  the  Clerk  to  enter  every  judgment 
rendered  upon  a  conviction  in  the  minutes^  '' stating  briefly 
the  offense  for  which  the  conviction  has  been  had^''  and  within 
five  days  thereafter  annex  together  and  file  certain  specified 
papers,  "which  shall  constitute  the  record  of  the  actioiL" 
The  record  so  made  up  contains,  among  other  papers,  Ae 
indictment  and  a  copy  of  the  minutes  of  the  plea  or  demurrer, 
a  copy  of  the  minutes  of  the  trial,  and  a  copy  of  the  minutes 
of  ^e  judgmient.  The  several  papers  specified,  when  eo 
annexed  together  and  filed,  are  expressly  declared  to  be  the 
record  of  the  action,  and  that  is  the  record  whidi  would  have 
to  be  produced  in  support  of  a  plea  of  former  conviction- 
That  the  several  papers  specified  in  the  four  hundred  and  sixtj- 
second  section  enter  into  and  become  a  part  of  the  record  must 
not  be  lost  sight  of  when  we  come  to  determine  what  it 
is  essential  that  the  judgment  itself  should  contain,  for  where 
several  papers  are  thus  united  in  chronological  order  and  made 
one  in  legal  intent,  it  cannot.be  claimed  that  the  contents  of 
one  should  be  repeated  in  another.  If  they  all,  taken  together, 
furnish  facts  sufficient  to  protect  the  defendant*  against  another 
prosecution  for  the  same  offense,  it  cannot  with  any  show  of 
reason  be  claimed  that  the  record  is  defective  in  any  matter  of 
substance.  From  the  mere  fact  that  these  several  papers  are 
taken  into  and  made  a  part  of  the  record,  it  is  clear  that  each 
one  was  intended  merely  to  tell  its  own  story — or  rather,  to 
relate  its  particular  branch  of  the  whole  history.  Thus  the 
indictment  states  the  jurisdictional  facts,  the  nature  of  the 
offense  and  the  facts  and  circumstances,  so  far  as  they  are 
material.  The  other  papers  give  the  history  of  the  trial, 
including  the  verdict;  and  the  judgment,  which  ccmstitutes 
the  last  chapter,  merely  finishes  the  accoimt  by  stating  of  what 
offense  the  defendant  was  finally  convicted,  and  the  peialty 
imposed  by  the  Oourt  The  judgment  need  not,  and  it  was 
not  intended  that  it  should,  repeat  anything  contained  in  the 
papers  whidi  precede  it^  for  in  view  of  the  fact  that  they  go 
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into  the  record  and  make  a  part  of  it,  such  repetition  wovld  be 
idle  and  serve  no  useful  purpose. 

Looking,  then,  at  the  judgment,  as  entered  in  the  minutes, 
in  the  light  of  what  ha3  been  already  said,  we  think  it  is  not 
defective  in  any  matter  of  substance  which  the  law,  as  we 
have  expounded  it,  requires  it  to  contain.  The  only  materia) 
parts  of  a  judgment,  as  we  have  seen,  are  the  statement  of  the 
offense  for  which  the  defendant  has  been  convicted,  omitting 
therefrom  all  that  is  contained  in  the  previous  papers,  and 
tiierefore  not  necessary  to  be  repeated,  and  the  sentence  of  the 
Court.  These  material  parts  are  both  found  in  the  judgment 
under  consideration.  It  states  the  fact  that  the  defendant  had 
been  convicted  of  the  crime  of  manslaughter,  and  that  the 
Court  had  sentenced  him  to  a  confinement  in  the  State  Prison 
for  a  term  of  three  years.  These  facts,  in  connection  with 
those  detailed  in  the  preceding  papers,  complete  the  history 
and  render  the  record  full  as  to  every  fact  necessary  or  material 
for  the  protection  of  the  defendant  against  a  second  prosecu- 
tion for  the  same  offense.  (People  v.  Cavanagh,  2  Parker^s 
CriuL  Rep.  660.)  Such  being  the  case,  a  certified  copy  of  the 
judgment,  as  entered  in  the  minutes,  should  have  been  deliv- 
ered to  the  Sheriff,  and  by  him  delivered  with  the  person  of 
the  defendant  to  the  Warden  of  the  State  Prison,  and  the  same 
would  have  been  a  sufficient  warrant  in  his  hands  for  the  de- 
tention of  the  defendant  until  the  expiration  of  his  term  of 
imprisonment    (Crim.  Prac  Act,  Sec  463.) 

From  what  has  been  said,  it  follows  that  the  defendant  is 
not  now  in  custody  under  the  proper  process,  but  he  cannot 
for  that  reason  be  discharged,  since  it  appears  that  a  judgment 
of  imprisonment,  in  the  place  where  he  is  now  confined,  has 
been  rendered  against  him  in  due  form  of  law  by  a  Court  of 
competent  jurisdiction,  and  that  a  certified  copy  thereof  can 
be  readily  and  speedily  obtained.  For  this  a  reasonable  time 
must  be  afforded.  It  is  therefore  ordered  that  the  petitioner 
be  remanded,  and  that  fifteen  days  be  allowed  the  Warden  of 
the  State  Prison  to  obtain  the  proper  process  and  make  return 
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thereof  to  this  Courts  whereupon  this  writ  will  be  quashed; 
otherwise  the  prisoner  will  be  discharged  from  custody. 


THE  PEOPLE  V.  THE  SAN  FRANCISCO  AND  SAN 
JOSE  RAILROAD  COMPANY. 

BapsAL  or  a  Law^ —  The  repeal  of  a  law  by  tmplleation  ta  act  faToiad. 

tpaciAit  School  Tax  in  Sam  Hatbo  County. —  The  thlrty-aeyeath  eectioB  «C 
the  Act  of  April  6th,  1863*  anthorizlng  a  special  tax  for  echool  pnrpoMs  to 
be  lerled  In  any  school  district  In  this  State,  !■  not  repealed  aa  to  the  Gooaty 
of  San  Mateo  by  section  nine  of  '*  An  Act  to  define  and  limit  Uie  eooipei- 
satlon  of  officers  and  reduce  public  ezpenaee  In  the  County  of  Saa  Mateo,** 
passed  February  6tb,  1864,  nor  by  section  twelve  of  "An  Act  to  proTide  for 
the  continuance  and  election  of  a  Board  of  Superrltors  la  tba  Ooanty  of  Sst 
llateo,*'  etcn  appcoTOd  Uarch  24th,  1864. 

Appeat.  from  the  District  Courts  Twelfth  Judicial  District, 
San  Mateo  County, 

This  was  an  action  brought  to  recover  judgment  for  the  mm 

of  six  hundred  and  thirty-eight  dollars  and  ninety-seven  cents, 

.  being  the  amount  of  a  special  tax  levied  for  school  purposes  <m 

the  property  of  the  appellant^  in  District  Number  Four,  in  San 

Mateo  County^  in  the  summer  of  1864. 

The  defendant  demurred  to  the  complaint,  the  demurrer 
was  overruled,  and  judgment  was  rendered  in  favor  of  plain- 
tiff.    The  defendant  appealed  from  the  judgment 

Chcwles  N.  Fox,  for  Appellant 

By  the  provisions  of  section  nine  of  the  ''Act  to  define  and 
limit  the  compensation  of  oflBoers,  and  reduce  public  expenses 
and  taxation  in  the  County  of  San  Mateo/'  approved  Februaiy 
6t.h,  1864,  (Statutes  1864,  p.  61,)  the  power  of  fixinc;  the  ratr- 
of  and  levying  aU  taxes,  except  State  taxes,  in  the  County  of 
San  Mateo,  is  conferred  upon  the  Board  of  Supervisors  of  said 
450unty. 

The  Act  of  1863  gives  the  people  the  right  to  determine 
whether  or  not  the  taxes  shall  be  levied,  and  the  Trustees  the 
power  to  fix  the  rate  and  levy  the  tax.     The  later  Act  of  1864, 
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passed  for  the  express  purpose  of  reducmg  taxation  in  San 
Mateo  County,  confers  all  this  power  upon  the  Board  of  Super- 
visors, and  upon  no  other  body,  oflScer,  or  organization  what- 
ever. Force  and  effect  cannot  be  given  to  both  these  Acts  iri 
the  County  of  San  Mateo. 

«7.  6,  McCvilough,  Attomey-Oeneral,  and  H.  A.  Schofield, 
District  Attorney  of  San  Mateo,  for  Respondent 

Section  nine  of  the  Act  of  February  6th,  1864,  distinctly 
provides  that  the  school  laws  then  in  force  shall  not  be  con- 
sidered as  coming  within  the  provisions  of  that  Act.  • 

The  title  of  the  Act  of  March  24th,  1864,  is  as  follows: 
"  An  Act  to  provide  for  the  continuance  and  election  of  a  Board 
of  Supervisors  in  and  for  the  Couity  of  San  Mateo,  and  to 
define  and  limit  the  powers  of  said  Board  in  certain  cases." 
Section  twelve  of  said  Act  simply  authorizes  the  Board  of 
Supervisors  to  levy  such  taxes  each  year  as  they  shall  deem 
necessary  to  provide  for  all  lawful  county  expenditures,  not 
exceeding  certain  rates  therein  specified,  among  which  is  a 
school  tax,  twenty  cents. 

This  district  school  tax  is  not  a  county  tax  in  any  sense. 

By  the  Court,  Sawyeb,  J. 

This  is  an  action  to  recover  taxes  levied  for  school  district 
purposes  in  the  County  of  San  Mateo,  in  pursuance  of  the 
provisions  of  section  thirty-seven  of  "An  Act  to  provide  for 
the  maintenance  and  supervision  of  common  schools,''  passed 
April  6th,  1863.  (Laws  1863,  p.  203.)  The  question  is, 
whether  said  section  thirty-seven  is  repealed  by  section  nine 
of  "  An  Act  to  define  and  limit  ihe  compensation  of  officers, 
and  reduce  public  expenses  in  the  County  of  San  Mateo, '^ 
passed  February  6th,  1864,  and  section  twelve  of  "An  Act 
to  provide  for  the  continuance  and  election  of  a  Board  of 
Supervisors  in  the  County  of  San  Mateo,  and  to  define  and 
limit  the  powers  and  duties  of  said  Board  in  certain  cases," 
approved   March   24th,    1864.     (Laws  1864,  pp.   51,   240.) 
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I'here  being  no  repeal  in  express  terms,  if  any  ezistSy  it  must 
result  from  an  inconsistency  in  the  provisions  of  the  sereral 
Acts.  Eepeals  by  implication  are  not  favored.  The  first  Act 
relates  to  a  particular  subject^  viz :  the  ^'  maintenance  and  8ape^ 
vision  of  conmion  schools."  All  of  its  provisions  bear  upon 
that  subject 

Section  thirty-seven  of  the  Act  of  1863  provides,  that  '^  the 
Board  of  Trustees  of  any  school  district  may,  when  in  their 
judgment  it  is  advisable,  call  an  ei'ection  and  submit  to  the 
qualified  electors  of  the  district  the  question  whether  a  tai 
shall  be  raised  to  furnish  additional  school  facilities  for  said 
district,  or  to  keep  any  school  or  schools  in  such  district  open 
for  a  longer  period  than  the  ordinary  funds  will  allow,  or  for 
building  an  additional  school  house  or  houses,  or  for  any  two 
or  all  of  these  purposes.'^  It  points  out  the  mode  of  submit- 
ting the  question  to  a  vote  of  the  people  of  the  district,  and 
in  case  the  proposition  is  adopted,  it  further  provides,  that 
*^  The  Trustees  shall  issue  certificates  of  election,  and  the  Asses- 
sor shall,  on  receiving  his,  forthwith  ascertain  and  enroll,  in 
the  manner  provided  for  County  Assessors,  all  the  taxab'^  pe^ 
sons  and  property  in  the  district,  and  within  thirty  days  he 
shall  return  his  roll,  footed  up,  to  the  Trustees.  The  Trus- 
tees, upon  receiving  the  roll,  shall  deduct  fifteen  per  cent  there- 
from for  anticipated  delinquencies,  and  then,  by  dividing  the 
sum  voted,  together  with  the  estimated  cost  of  assessing  and 
ooUecting  added  thereto,  by  the  remainder  of  the  roll,  a8ce^ 
tain  the  rate  per  cent  required;  and  the  rate  so  ascertained 
(using  the  fuU  cent  in  place  of  any  fraction)  shall  be  and  it 
18  hereby  levied  and  assessed  to,  on,  or  against  the  persona 
or  property  named  or  described  in  said  roll,  and  it  ediall  be 
a  lien  on  all  such  property  until  the  tax  is  paid;  and  aaid 
tax,  if  not  paid  within  the  time  limited  in  the  next  succeeding 
section  for  its  payment,  shall  be  recovered  by  suit,  in  the  same 
manner  and  with  the  same  costs  as  dolinqaent  State  and  county 
taxes.'*     (Laws  1863,  p.  203.) 

This  is  a  special  local  tax,  levied  not  upon  the  property  of 
the  county  at  larger  but  confined  to  the  school  district^  and 
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depends  upon  the  ToHtion  of  a  majority  of  the  residents  of 
the  school  district  whether  it  shall  be  levied  or  not.  Wlien 
levied  and  collected,  it  does  not  go  into  the  County  School 
Fund,  but  belongs  to  the  school  district  which  raised  it.  The 
county,  also,  has  a  School  Fund,  separate  and  distinct  from 
this,  which  is,  or  may  be,  derived  from  various  sources.  This 
Act  provides  for  appropriating  the  School  Fund  in  the  State' 
Treasury  among  the  several  counties,  and  for  paying  over  to 
the  Treasurer  of  each  county  the  portion  of  funds  so  appro- 
priated to  it;  which  sum,  when  paid,  goes  into  the  County 
School  Fund.  In  addition  to  the  money  thus  received  from 
the  State,  section  sixty-three  authorizes  a  special  tax  to  be 
raised  by  each  county  for  the  benefit  of  the  County  School 
Fund.  The  section  is  as  follows:  "Sec  63.  Each  and  every 
county  in  this  State  is  hereby  empowered  and  authorized  to 
raise  annually,  by  special  tax,  (in  the  same  manner  that  other 
eounty  taxes  shall  be  levied,)  upon  all  the  real  estate  and  per^ 
sonal  property  within  the  county,  an  amount  of  money  not  exf- 
eeeding  twenty-five  cents  on  each  one  hundred  dollars  of  valua* 
tion,  for  the  support  of  public  schocds  :therein,  and  providing 
suitable  houses  and  purchasing  libraries  and  apparatus  for  sueh* 
schools.^  (lb.  210.)  This  fund  belongs  to  the  county  and  is 
under  its  controL  But  the  fund  authorized  by  section  thirty* 
seven  is-—  so  far  as  the  school  district  is  concerned  — in  addi- 
tion to  the  fund  provided  for  in  section  sixty-three,  and  belongs^ 
to,  and  is  under  the  control  of,  the  school  district,  and  neither 
the  county  or  Board  of  Supervisors  have  anything  to  do  with  it' 
These  two  provisions  are  certainly  not  inoonsistentwitheach  other,^ 
They  are  embraced  in  the  same  Act,  and  operate  upon  different' 
subdivisions  of  the  Stata  The  subsequent  Acts  of  1864  relate 
entirely  to  matters  pertaining  to  the  county.  Section  nine  of 
the  Act  of  February  6th,  1864,  provides  as  follows:  "The. 
Board  of  Supervisors  of  the  County  of  San  Mateo  are  hereby 
empowered  to  fix  the  rate  and  levy  all  taxes  in  said  county 
(State  taxes  excepted)  at  any  time  within  thirty-five  days  after^ 
the  completion  of  the  assessment  roli  by  the  Counter  Assessor,' 
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the  rates  80  fixed  not  to  exceed  the  limits  prescribed  by 
kw/'  (Laws  1864,  p.  61.)  This  provision  refers  to  county 
taxes,  and  is  intended  to  modify  the  mode  of  assessing  and 
collecting  the  taxes  as  prescribed  in  the  Eevenne  Act  of  1861 
before  applicable  to  the  Oonnty  of  San  Mateo.  Section  twelve 
of  the  Act  of  March  24th,  1864,  provides  that  ^'  The  Board  of 
Supervisors  of  San  Mateo  Oounty  shall  have  power  to  levy  and 
collect,  each  year,  to  provide  for  all  lawful  cauniy  expendi- 
tures, such  taxes  as  they  may  deem  necessary,  not  exceeding 
the  following  rates  on  each  one  hundred  dollars  valuation  of  all 
property,  real  and  personal,  within  the  county  not  exempt  £rom 
taxation,  namely:  For  the  School  Fund,  twenty  cents;  for  the 
Hospital  Fimd,  ten  cents;  for  interest  tax,  forty  cents;  for  the 
General  Fund,  twenty-five  cents.*'  This  section  also  con- 
tains further  provisions  with  reference  to  the  managemsnt  of 
the  financial  affairs  of  the  county,  and  limits  the  amount  id 
taxes  to  be  raised  **  for  all  lawful  cottniy  expenditures,"  and  tiie 
limit  for  the  Sdiool  Fund  is  ^'twenty  cents"  on  each  one  hon- 
dred  dollars. 

The  Revenue  Act  of  1861,  section  one,  before  authorized 
the  Board  of  Supervisors  to  levy  '^a  tax  for  county  exp^di* 
tures  not  exceeding  sixty  cents  on  each  one  hundred  dcdlan," 
and  '^  such  addUioryal  special  taxes  as  liie  law  of  the  State  may 
authorize  or  require."  One  of  those  special  taxes  subsequently 
authorized  by  tlie  Act  of  1868  was  the  county  school  tax,  pro- 
vided for  in  section  sixty-three,  before  refexred  to.  But  aec^ 
tion  twelve  of  the  Act  of  1864,  just  cited,  has  been  substitoted 
for  all  these  provisions,  and  doubtless  limits  the  tax  for 
the  Covnty  School  Fund  to  twenty  cents  on  the  hundred  dol- 
lars, instead  of  twenty-five^  the  limit  prescribed  by  section 
sixty-three  of  the  Act  of  1868.  It  is  inconsistent  in  this 
respect  with  said  section  sixty-three,  and  as  that  section  refers 
to  matters  pertaining  to  the  county  under  the  control  of  the 
Supervisors,  it  is  to  that  extent,  doubtless,  repealed.  But  with 
the  special  school  district  tax,  authorized  by  section  thirty-seven, 
the  Board  of  Supervisors  have  nothing  moro  to  do 
Bowy  than  they  had  before  the  passage  of  the  sevenl  Ads  of 
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1864.  The  latter  Acts  operate  upon  a  difiFerent  subject  mat- 
ter^  and  section  Uiirty-seven  is  no  more  inoonsistent  with  those 
provisions,  tiaa  it  is  with  section  sixly-three'  of  the  Act  of 
1863.  They  can  all  stand  and  operate  together.  We  think 
said  section  thirty-seven  not  repealed  by  the  subsequent  Acts. 
The  judgment  for  the  taxes  levied  under  it  must  therefore 
be  affirmed*  and  it  is  so  ordered. 


THOMAS  JONES  p.  WELLS,  FARGO  ft  CO. 

LUBiUTx  ov  Common  Gabbub.— If  a  eommon  carrl«r  undertakes  to  carry 
and  dellTer  a  draft,  he  becomee  charged  on  hie  contract  M  a  common  carrier 
Immediately  upon  hie  failure  to  carry  and  dellrer  as  agreed,  and  this  liabil- 
ity Is  primary  and  not  sseondary  to  that  of  the  drawer  of  the  draft 

Apfbai.  from  the  District  Oourt^  Fourteenth  Judicial  Dis> 
trict^  Plaoer  County. 

The  Court  charged  the  jury^  at  defendants'  request^  that  Ihs 
fact  that  the  draft  was  loet  did  not  destroy  the  drawer's  lia- 
bility for  the  money. 

Tlie  Courts  also^  at  its  cmn  instance^  charged  the  jury  that 
if  they  found  that  the  draft  was  delivered  to  defendants  to 
carry  and  deliver,  and  defeudants  knew  of  its  value  at  the 
tinuB^  and  they  failed  to  deliver  it^  they  should  find  for  plain** 
tifF. 

To  this  the  defendants  excepted. 

Plaintiff  had  judgment^  and  the  defendants  appealed  from 
iiie  judgment  and  from  an  order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

John  H,  Bannders,  for  Appellant^  contended  that  the  plain- 
tiff should  have  applied  to  Jackson  for  a  duplicate  of  the  draft, 
and  if  Jackson  had  refused  to  give  a  duplicate^  he  should  have 
sued  him  for  money  had  and  received. 

Jo.  Hamilton,  for  Bespondent^  aigoed  that  appellants  wers 
liable  in  the  first  instance^  regardleaa  of  Jackson's  liability. 
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By  lie  Oourtj  Shapteb,  J. 

The  complaint  alleges  that  defendants  aie  coxnmoa  carriem 
That  the  plaintiff  delivered  to  them  at  their  office  in  Aubuniy 
an.  the  19th  of  October,  1861,  a  package  containing  a  draft  for 
aeven  hundred  dollars,  drawn  bj  J.  Q.  Jackson  on  WellB,  Fargo 
&  Ca  at  San  Franciaoo,  and  payable  to  William  Williams  or 
order.  That  the  defendants  had  notice  of  the  diaracter  and 
value  of  the  cont^Lts  of  the  package;  that  th^  were  paid  by 
the  plaintiff  to  carry  aiMl  deliver  the  same,  Tnth  reasonable 
dispatch,  to  Williams  at  Camptonville  to  whran  the  package 
was  directed,  and  that  the  defendants  undertook  and  promised 
to  do  so.  lliat  the  draft  belonged  to  the  plaintiff  and  was 
sent  by  him  to  pay  for  a  mining  claim  which  the  plaintiff  had 
purchased*  That  the  defendants  neglected  to  cany  and  deliver 
the  package  as  agreed,  and  that  they  have  converted  it  and  its 
eontents  to  their  own  use.  That  at  the  time  the  padcpge  was 
delivered  to  the  defendants,  Jackson,  the  drawer  of  the  drafts 
had  funds  sufficient  in  the  hands  of  the  drawees  to  meet  the 
same  if  it  had  been  presented  within  a  reasonable  tima  That 
Jackson  wss  then  solvent,  and  if  the  'defendants  had  done  as 
they  agreed  the  draft  wotdd  not  have  been  lost  to  the  plaintiff 
That  Jackscm,  since  the  neglect  and  conversioii  aforesaid,  has 
withdrawn  his  funds  ircm  the  hands  of  the  drawees — has 
become  wholly  insolvent,  and  has  left  Hie  country,  and  if  said 
draft  were  now  delivered  or  retainfid,  the  same  would  be 
utterly  valueless  to  the  plaintiff. 

All  the  all^ations  of  the  complaint  were  denied,  except  tbe 
averments  that  the  draft  was  the  property  of  the  plaintiff,  and 
that  the  defendants  were  common  carriers.  The  cause  was 
tried  by  a  jury,  who  returned  a  verdict  for  tixe  plaintiff. 

First — It  is  insisted  for  the  appellants  that  their  motion  for 
a  nonsuit,  made  at  the  trial,  after  the  plaintiff  had  rested,  was 
improperly  overruled,  and  on  the  ground  that  there  was  no 
evidence  tending  to  prove  that  Jones  was  the  owner  of  the 
draft 

It  was  distinctly  alleged  in  the  complaint  that  the  draft  was 
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the  property  of  Jones,  and  the  averment  was  not  denied  in  the 
answer.  Aside  from  that,  the  plaintiff  put  in  testimony  npon 
the  point  before  resting,  fully  explaining  the  grounds  of  his 
alleged  ownership. 

Seoond  —  It  is  farther  fauristed  that  there  is  error  in  the 
charge. 

We  have  considered  the  objection  to  the  instructions  on 
which  the  appellants  rely  in  argument,  and  we  are  satisfied 
that  the  objection  is  not  well  taken.  The  liability  of  ,the 
defendants  is  primary,  and  not  secondary  to  that  of  the  drawer 
of  the  draft.  The  defendants  undertook  to  carry  and  deliver 
the  draft  to  Williams  at  Camptonville,  and  became  charged  on 
their  contract  as  common  carriers,  immediately  upon  their  fallr 
ure  to  carry  and  deliver  as  agreed.  But  if  the  charge  was 
erroneous  in  the  particular  complained  of,  the  error  would  not 
be  available  to  the  defendants,  inasmuch  as  it  is  not  put  in  the 
statement  on  motion  for  new  trial,  as  one  of  the  '^  particulaif 
errors  upon  which  the  party  will  rely."  (Practice  Act^  Sec- 
tion 195;  Button  v.  Reed,  25  CaL  478.) 

Judgment  affirmed* 

Mr.  Chief  Justice  Saitdsbsoit  expressed  no  opinion.    ' 


WILLIAM   KAVANAQH,   MARY   ANN   KAVANAGH, 
AOT   JULIA   TOBIN   V.   MATHEW    MAUS. 

ScATBKVKT  oif  Appbal  TO  SB  BssTBD. —  Tf  tbe  Btatemciit  on  appeal  fima  a 
jadgment  It  not  aerred  on  the  reapoDdenra  attorney  ontfl  more  than  twenty 
daja  after  the  rendition  of  Jndfrment.  and  no  extenalon  of  time  la  obtained* 
ft  atatement  la  wafyed,  and  the  appellate  Ooart  cannot  review  any  alleged 
errors,  except  auch  aa  appehr  In  the  jadement  roll. 

BrAraMCifT  oir  Appsa^l  to  bb  Authbtvticatbd. —  If  no  amendmenta  to  a  state* 
meot  on  appeal  are  aerred  on  the  appellant.  It  may  be  aetttod  by  the  jBdsi 
wlthont  notice  to  the  respondent,  bnt  It  ahonld  he  authenticated  either  hf 
Iho  oertlftcate  of  the  Judge  or  by  the  etlpalation  of  the  partlea. 

'Atvtjll  from  the  District  Conrt^  Fourteenth  Judicial  Dis- 
trict, Placer  County; 
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.    Defendant  had  judgment  in  the  Oonrt  below,  and  plaintifift 

appealed  from  the  judgment 

.    The  other  facta  are  stated  in  the  opinion  of  the  Oonrt 

Jo.  Hcumlicn,  for  Appellants. 
,   CharleM  A.  TvitU,  for  Bespondent 
By  the  Oonrt,  Sawtxb,  J. 

The  appeal  being  from  the  judgment,  a  statement  is  neces- 
tery  to  enable  this  Court  to  review  any  error  not  appearing 
upon  the  judgment  roll.  The  cause  was  tried  and  judgment 
rendered  February-  8th,  1866.  The  document  in  the  record 
relied  on  by  appellant  as  a  statement  on  appeal  appears  to 
have  been  served  on  respondent's  attorney  March  30th,  1865, 
fifty  days  after  the  rendition  of  the  judgment ;  and  it  does  not 
appear  that  any  extension  of  time  was  obtained.  The  law 
allows  but  twenty  days,  unless  an  extension  be  granted,  within 
which  to  prepare  and  serve  a  statement  on  appeal;  and  pro- 
vides, that  '^  if  a  party  shall  omit  to  make  a  statement  within 
the  time  above  limited,  he  shall  be  deemed  to  have  waived  his 
right  thereto/'  (Prac.  Act,  Sections  838,  889.)  It  was,  there- 
fore, not  served  in  time.     (Harper  v.  Minor,  27  Cal.  107.) 

No  amendments  appear  to  have  been  served.  Section  diiee 
hundred  and  thirty-eight,  as  amended  in  1863,  provides  that 
^'  if  no  amendments  are  served,  the  statement  may  be  presented 
to  the  Judge  for  settlement  without  notice  to  the  respondent,'' 
^nd  when  settled,  section  three  hundred  and  forty-one  pre- 
scribes the  mode  of  authenticating  the  statement  by  the  Judge, 
or  by  the  parties.  In  this  case  it  does  not  appear  that  the 
proposed  statement  was  ever  presented  to  the  Judge  for  settle- 
ment, nor  is  it  in  any  maimer  authenticated  either  by  the 
Judge  or  the  parties.  Nor  does  the  stipulation  certifying 
the  transcript,  in  terms  or  by  implication,  embrace  the  state- 
ment For  all  of  these  reasons  respondent  insists,  and  we 
think  correctly,  that  there  is  no  statement  on  appeal  of  whidi 
the  Court  can  take  notice.     The  only  errors  discussed  arise 
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apon  ralingB  of  the  Court  in  the  progresB  of  the  trial,  exclud- 
ing testimony,  and  as  these  rulings  do  not  appear  upon  the 
judgment  roll  we  cannot  review  them.  Had  the  exceptions 
been  settled  during  the  progress  of  the  trial,  as  provided  in 
flection  one  hundred  eighty-eight,  one  hundred  eighty-nine, 
and  one  hundred  ninety,  they  would  have  been  annexed  to, 
and  h^ve  formed  a  part  of  the  judgment  roll,  and  oould  thus 
have  been  reviewed  on  appeal  from  the  judgment  without  a 
fltatement  But  not  having  been  so  settled  and  filed,  it  was 
necessary  to  have  them  settled  in  a  statement  on  motion  for 
a  new  trial,  or  a  statement  on  appeal.  Ko  error  appearing  on 
the  judgment  roll,  the  judgment  must  be  affirmed,  and  it  is 
ao  ordered. 


W.  P.  ZEIGLER  V.  WETXS,  PARGO  ft  00. 

VMjn  TasTXKOirr. —  U  thert  li  uneontnAefeid  tntlmoDj  iQfflclent  to 
warrant  tbe  yerdlct  of  a  jury,  the  Jadgment  will  not  be  reyersed  because 
thero  was  tome  Irrelevant  testimony  admitted  upon  the  point  In  isene. 

Common  Cabribb. —  In  an  action  against  a  common  carrier  for  faUnre  to  comply 
with  a  contract  to  carry  and  dellyer  a  draft.  If  the  defendant  knew  of  tha 
draft  when  It  was  dellyered  to  him,  the  admission  of  lrrele?ant  testimony  aa 
to  his  being  afterwards  Informed  of  the  draft,  will  not  reyerse  the  jodgmoilt. 

▼abiavcs  BKTwanr  Fboof  amd  Cokpiaiiiv. —  In  an  action  against  m  common 
carrier  for  not  complying  with  a  contract  to  carry  and  deliver  a  draft,  the 
complaint  alleged  that  It  was  signed  **  John  Q.  Jackson ;  "  the  proof  showed 
that  It  waa  signed  *«  John  Q.  JaAbob,  Agent.**  ITeld,  that  the  varlanee  was 
fanmaterlal. 

Affxal  from  the  District  Court,  Fourteenth  Judicial  Dia- 
tiict,  Placer  County. 

Plaintiff  recovered  judgment  in  the  Court  below  and  defend- 
anta  appealed. 

The  other  facta  are  stated  in  the  opinion  of  the  Court 

John  H.  Saunders,  for  Appellant 

When  this  case  was  in  this  Court  before,  it  waa  decided  that 
^the  defendants  were  entitled  to  such  a  description  as  would 
identify  the  draft  in  question.''  (23  Cal.  180.)  This  is  the 
law  of  this  case.     No  averment  could  be  more  important  in 
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order  to  identify  the  draft  than  the  one  whidi  stated  who  nvas 
the  drawer. 


Jo.  HamiUan,  for  Bespondent. 


By  the  Oonrt^  Sbjlftbb,  i. 

This  action  was  brought  to  recover  the  value  of  a  draft 
drawn  on  the  defendants  by  John  Q.  Jackson  in  favor  of  SIoss 
&  Co.  and  delivered  by  the  plaintiff  (to  whom  the  draft  in  fact 
belonged)  to  the  defendants  at  Anbum,  to  be  carried  and  deliv- 
ered by  them,  as  common  carriers,  to  the  payees  at  Sacramento. 
All  the  allegations  of  the  complaint  are  denied,  save  the  aver- 
ment that  the  draft  was  the  property  of  the  plaintiff,  and  the 
averment  that  the  defendants  are  common  carriers. 

First  —  The  plaintiff  offered  to  prove  at  the  trial  that  about 
one  month  after  the  delivery  of  the  draft  to  the  defendants  at 
Auburn,  he  called  at  the  office  of  the  defendants  in  San  Fran- 
cisco, and  was  informed  by  a  man  who  was  acting  apparently 
as  one  of  the  clerks,  that  "Wells,  Fargo  &  Co.  had  been  ad- 
vised of  the  draft  mentioned  in  the  complaint."  The  testi- 
mony was  objected  to,  but  the  objection  was  overruled  and  the 
testimony  went  in.  To  this  ruling  the  defendants  excepted, 
and  the  question  of  the  correctness  of  the  ruling  is  therefore 
properly  raised  in  the  record. 

We  shall  assume  that  the  testimony  was  inadmissible,  and 
on  the  ground  of  irrelevancy;  but  we  consider  that  its  admis- 
sion could  not  have  affected  any  substantial  right  of  the 
defendants.  The  defendants  were  fully  "  advised  **  of  the 
draft  as  common  carriers  when  it  was  delivered  to  them  as 
such  at  Auburn  on  the  21st  of  October,  1861.  The  fact  of 
that  delivery  and  advice  was  sworn  to  by  the  plaintiff  directly, 
and  there  was  no  opposing  evidence  before  the  jury.  The 
intendment  is  a  fair  one  that  the  jury  passed  upon  the  question 
in  the  light  of  that  testimony,  and  without  appreciable  refer- 
ence to  the  clerk's  acknowledgment  a  month  later,  made  at 
San  Franciscow 
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Second -«- It  is  insisted  that  the  Court  erred  in  denying  the 
defenda'nts^  motion  for  a  nonfiuit. 

It  was  alleged  in  the  complaint  that  the  draft  was  signed 
^  John  Q,  Jackson  '^—  the  proof  was  that  it  was  signed  "  John 
Q.  Jackson,  Agent*'  This  action  is  not  founded  upon  the 
draft,  with  a  view  to  charge  the  defendants  as  parties  to  it,  but 
upon  their  contract  as  common  carriers  to  carry  it  and  deUrer 
it  to  SIoss  ft  Co.  at  Sacramento.  The  variance  relied  upon  is 
an  immaterial  one,  and  would  be  so  regarded  in  an  action  upon 
the  draft  against  the  draw^.  That  point  is  settled  by  HaskeU 
V.  Oomish,  18  Cal.  45.  The  variance  goes  merely  to  the 
identity  of  the  paper  or  document  which  it  is  alleged  the 
defendants  undertook  to  oarry.  The  draft  alleged,  and  the 
draft  proved,  are  identical  in  1^1  effect;  and  they  were  also 
circumstantially  identical,  except  in  the  matter  of  the  word 
'Ugent''  We  cannot  consider  that  the  absence  of  that  par- 
ticle in  the  allegations  and  its  presence  in  the  proof,  could 
have  affected  any  substantial  rights  of  the  defendants,  (Prac« 
Act,  Sec  71.) 

Third — Ajs  to  ^'errors  of  the  Court  in  its  charge  to  the 
jury.''  There  are  none  specified  in  the  statement  (Button 
T.  Beed,  26  Cal.  478.) 

Fourth — It  is  claimed  that  the  verdict  is  not  supported  by 
the  evidence.  There  was  testimony  t^iding  to  prove  all  of 
the  plaintiff's  averments,  and  this  is  very  far  from  beitig  one 
of  the  extreme  cases  in  which  we  axe  permitted  to  go  behind 
the  verdict  of  the  jury. 

Judgment  affinned. 

ICr.  Chief  Justice  SAimxnsoif  expreesed  no  opinioo. 


PEOPLE  r.  CHARLES  KINa 

BamuL  to  TtMAS>  to  ax  Indictmimt. —  If  the  defendant  In  a  crlmlBal  action 
dcnrars  to  tbe  Indictment,  and  the  demurrer  Is  OTcrmled,  end  he  then 
declines  to  plead,  and  demanda  that  the  Court  shaU  pronowce 


866  Pbofue  v.  Eiso.  [Bup-Ct 


Arguineiit  for  Appelant 


agalnit  him,  a  vwdlet  and  Judgment  acainst  hla  will  not  be  rctened  be- 
came the  Gonrt  directs  a  plea  of  not  gnilty  to  to  enlorad  and  a  trial  t»  bt 
bad  before  a  Jur/. 

Jddoxxmt  in  Cbiicimal  AcnoK  wBBir  DsrBKDANT  DBCuraa  «o  Pliao.— If 
a  demurrer  to  the  Indictment  Is  oTemtled,  and  the  defendant  then  rcfnaet  to 
plead  Is  not  a  Ttolatlon  of  defendant's  eonstltotional  right  to  a  trial  by  jary 
for  the  Court  to  pronoance  Judgment  against  htm  as  upon  a  plea  ef  guilty, 
and  this  Is  the  proper  course  for  the  Court  to  pnrsne. 

A  DmnofDAwr  mat  YatMyTASiLT  Tisrort  bbfoxb  ▲  Gramd  JmTw — It  Is  nelthw 
Illegal  nor  a  ground  for  setting  aside  the  Indictment  for  the  defendant  thoe- 
In  to  Toluntarlly  glye  his  testimony  before  tho  Grand  Jnrj  when  the  cast 
Is  examined  before  them. 

MonoK  TO  SBT  aaimi  an  iMPiovMniT. —  A  motloB  to  ost  aside  the  ladtetsieDt 
because  the  names  of  all  the  witnesses  who  testlfled  before  tlie  Gmnd  Juy 
are  not  Indorsed  upon  It,  must  be  made  before  demurrer  or  plea. 

JuooiiXNT  iir  ▲  Criminal  Action. —  A  Judgment  **  that  the  defendant  be  tia- 
prisoned  In  the  State  Prison  for  the  term  of  three  jears  from  the  date  «< 
his  incarceration  **  Is  not  void  for  uncertainty. 

ibaoNaoDa  BBmoDrcn  nr  an  Act. —  If  a  section  In  an  amendatory  or  supple- 
mentary Act  refers  to  a  section  of  the  Act  amended  or  snpplemeated  by 
number,  and  tho  sectloa  referred  to  does  not  express  the  leglslatlfo  tBteal; 
but  another  section  Is  found  which  does  espreas  that  totont,  the  retecaee 
will  be  treated  as  being  made  to  the  latter  section. 

CftiKXNAL  PRACTica  ACT. —  The  fourteenth  section  of  the  Act  of  April  S^ 
1868*  amendatory  of  and  supplementary  to  the  Criminal  Practlee  Act,  re- 
fers to  the  two  hundred  and  ninety-sixth,  Instead  of  tiie  two  hmdnd  sal 
ninety-third  section  of  the  Criminal  Practice  Act 

Appkal  from  the  Ootinty  Court  of  San  Joaquin  Ooimty. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oonrt 

Tyler  A  Cohh,  for  Appellant 

The  Criminal  Practice  Act,  section  t#o  hnndred  and  thi^ 
five,  proyides  that  ^'all  the  forms  of  pleading  in  criminal 
flctions  shall  he  those  prescribed  by  this  Act''  It  will  thus 
be  seen  that  we  cannot  go  to  the  common  law  for  aid  in  this 
matter,  for  we  are  expressly  prohibited  so  to  do  by  the  statute. 
Whether  the  Court  could  legally  enter  such  a  plea  for  defend- 
ant or  not  must  be  determined  by  the  provisions  of  the  Crim- 
inal Practice  Act.  Section  two  hundred  and  ninety-six  of  the 
Criminal  Practice  Act  provides:  "If  the  demurrer  (of  defend- 
ant) be  disallowed,  the  Court  shall  permit  the  defendant,  at 
his  election,  to  plead,  which  he  must  do  forthwith,  or  at  such 
time  as  the  Court  may  allow;  if  he  do  not  plead,  judgmmd 
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AaU  he  pranouneed  against  him.^  The  statute  has  provided 
what  the  Court  must  do  in  a  case  of  this  kind,  and  ''expresdo 
unius  est  exchisio  aUerius**  ought  to  have  as  much  force  in  a 
criminal  as  in  a  civil  case.  Section  three  hundred  and  ei^t 
provides  the  only  way  in  which  the  Court  is  authorized  to 
enter  a  plea  for  die  defendant: 

^  Ssa  808.  If  the  defendant  refuse  to  answer  the  indict^ 
ment  hy  demurrer  or  plea,  a  plea  of  not  guilty  shall  be 
entered." 

But  in  this  ease  the  defendant  did  not  refuse  to  answer  the 
indictment  He  answered  it  in  one  of  the  two  ways  pointed 
out  by  the  statute^  and  it  is  only  when  he  refuses  to  answer 
the  indictment  in  one  or  the  other  —  that  is,  by  demurrer  or 
plea  —  that  the  Court  is  allowed  to  have  a  plea  of  not  guilty 
entered  for  defendant. 

/•  0-.  MeCuUough,  Attorney-General,  for  the  People. 

The  Court  was  ri^t  in  ordering  the  plea  of  not  guilty  to 
be  entered  for  the  defendant 

Section  three  liundred  and  eight  of  the  Criminal  Practice 
Act  authorizes  this  proceeding.  The  construction  of  it  is  that 
if  the  defendant  refuse  to  answer  the  indictment  by  demurrer^ 
and  if  that  be  overruled,  by  a  plea,  then  the  Court  should  enter 
a  plea  of  not  guilty. 

If  section  two  hundred  and  ninety-six  be  unconstitutional^ 
as  appellant's  counsel  seem  to  think,  on  the  ground,  doubtless, 
that  the  defendant  is  entitled  to  a  trial  by  jury,  and  that  stand; 
ing  mute  is  not  a  confession  of  guilt,  (as  to  which  point  see 
the  case  of  United  States  v.  Hare,  2  Wheeler's  Crim.  Cases^ 
299,)  then  it  is  the  duty  of  that  Court  to  pass  upon  the  ques- 
tion of  constitutionality,  and  if  it  decided  rightly,  it  is  not 
Tnsking  a  law,  but  declaring  what  the  law  is.  Suppose  the 
Court  below  had  passed  judgment  as  on  a  plea  of  guilty  upon 
the  overruling  of  the  demurrer,  and  the  defendant  had  appealed, 
and  the   Supreme  Court  had  decided  that  that  section  was 
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*  iinconstitutional  in  not  giving  the- defendant  a  trial  by  yajj 
then  npon  a  new  .trial  of  the  case  the  defendant  should  still 
stand  mnte^  is  there  no  provision  anywhere  that  he  may  be 
tried  at  all!  The  legitimate  result  of  such  a  constnictioD 
would  be  that  every  defendant  who  thought  that  the  Conr 
monwealth  could  show  him  to  be  guilty,  would  simply  demur 
to  the  indictment  on  some  frivolous  ground,  and  the  demuner 
being  overruled,  would  refuse  to*  plead. 

The  Criminal  Practice  Act  can  receive  no  such  absurd  con- 
struction ;  and  if  the  defendant  is  to  be  tried  at  all,  he  eoidd 
not  be  tried  upon  a  more  favorable  plea  than  that  of  not 
guilty,  (see  Sec  303  of  the  Crim.  Prac  Act,)  and  therefore  the 
defendant  could  not  have  been  prejudiced  in  any  substantial 
right  by  the  action  of  the  Court  below.  (Cxim.  Pi»e.  Act, 
Sections  247,  601.) 

By  the  Court,  SAimsBsoir,  C.  !• 

L  The  defendant  was  indicted  for  the  ertme  of  grand  lir* 
oeny.  A  demurrer  was  interposed  to  the  indictment  which 
was  overruled  by  the  Court.  Thereafter,  when  called  upon  to 
plead  to  the  indictment  the  defendant,  acting  under  the  adrioe 
of  his  counsel,  declined  to  do  so,  and  refused  to  put  in  any  plea 
whatever.  Thereupon  the  Court,  of  its  own  motion,  ordered 
the  Clerk  to  enter  a  plea  of  not  guilty,  to  which  counsel  for 
the  defendant  objected  and  demanded  that  the  Court  should 
proceed  in  the  manner  designated  in  the  two  hundred  and 
ninety-sixth  section  of  the  Criminal  Practice  Act  and  pro- 
nounce judgment  against  the  defendant.  This  the  Court 
declined  to  do,  and  directed  the  plea  of  not  guilty  to  be 
entered,  upon  which  the  defendant  was  thereafter  tried  and 
convicted.  This  action  and  ruling  of  the  Court  is  assigmd  as 
error. 

The  two  hundred  and  ninety-sixth  section  is  in  tiiese  words: 
''If  the  demurrer  be  disallowed  the  Court  shall  permit  the 
defendant  at  hia  election  to  plead^  which  he  muat  do  £>rth- 
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with,  or  at  snch  times  as  the  Court  may  allow;  if  he  do  not 
plead,  judgment  shall  be  pronounced  against  him/' 

It  is  presumed  that  the  eourse  taken  fay  counsel  was  adopted 
under  the  notion  that  the  foregoing  section  in  some  way  inter- 
fered with  the  right  of  trial  by  jury  guaranteed  to  the  defend- 
ant by  the  Constitution,  and  was  therefore  void.  Otherwise 
he  would  hardly*  htfve  failed  to  have  availed  himself  of  the 
chances  for  his  client's  escape  afforded  by  that  uncertainty 
which  is  sometimes  supposed  to  attend  the  verdict  of  a  jury. 
The  Court  below  seems  to  have  come  to  the  conclusion  that 
the  question  was  at  leased  doubtful,  and  therefore  gave  the 
defendant  the  benefit  of  the  doubt  and  afforded  him  an  oppor- 
tunity to  enjoy  his  constitutional  right  of  trial  by  jury,  not* 
withstanding  the  earnest  protest  of  oounseL 

It  is  insisted  on  behalf  of  defendant  that  the  constitution- 
ality of  section  two  hundred  and  ninety-six  is  not  involved  in 
this  case,  and  counsel  decline  to  argue  it,  claiming  that  it  will 
be  in  time  to  discuss  that  question  when  we  meet  with  a  judg- 
ment which  has  been  rendered  in  accordance  with  its  provi- 
jBions,  and  that  the  only  question  presented  by  the  record  in 
this  case  arises  upon  the  power  of  the  Court  to  enter  a  plea 
of  not  guilty,  under  section  three  hundred  and  eight  But 
the  point  made,  in  our  judgment,  does  not  involve  i  discussion  of 
that  secti<»L  The  two  hundred  and  ninety-sixth  and  the  three 
hundred  and  eighth  sections  both  relate  to  the  same  subject 
matter,  and  are  to  be  read  together.  The  latter  section  pro- 
vides that:  ^'If  the  defendant  refuses  to  answer  the  indict 
ment  by  demurrer  or  plea,  a  plea  of  not  guilty  shall  be 
entered,''  Heading  it,  therefore,  in  connection  with  the  for* 
mer  s^tion,  we  have  a  complete  rule  for  every  case  where  the 
defendant  when  called  upon  to  plead  stands  mute,  or,  as  in  the 
present  case,  orally  refuses  to  plead.  If,  when  arraigned,  he 
stands  mute  or  refuses  to  demur  or  plead  to  the  indictment,  a 
plea  of  not  guilty  is  to  be  entered  for  him ;  but  if  he  demurs 
and  bis  demurrer  is  disallowed,  he  may  plead  or  not,  at  hia 
option,  and  if  he  stands  mute  "or  fail  or  refuse  to  plead,  the 
Court  is  to  proceed  as  upon  a  conviction  or  a  plea  of  guilty 
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and  pronounce  its  judgment  accordingly.  Such  is  the  plain 
rale  of  conduct  as  prescribed  by  the  statute.  Is  there*  any 
joonstitutional  objection  to  itt  By  such  a  rule  is  the  defend- 
ant denied  any  constitutional  ri^t  or  privil^et  If  so,  we 
have' been  unable  to  discover  it^  and  counsel  for  appellant  has 
,failed  tx>  suggest  wherein  the  statute  conflicts  with  the  Consti- 
rtution.  The  only  clause  of  the  Constitution  to  which  it  can 
be  claimed  that  the  rule  of  the  statute  is  repugnant  is  that 
which  provides  that  "The  right  of  trial  by  jury  shall  be 
secured  to  all^  and  remain  inviolate  forever."  This  provision 
.is  designed  for  the  protection  and  security  of  the  citizen  in  his 
lif e,  liberty  and  property,  and  to  protect  all  three  against  the 
exerdse  of  arbitrary  power.  Of  the  right  thus  solemnly 
secured  to  him  he  cannot  be  deprived  by  any  power  under  the 
Government  He  may  claim  his  right  at  all  times  and  under 
all  circumstances.  But  while  the  Legislature  cannot  destroy 
or  in  any  degree  impair  his  right,  that  body  may  provide  the 
mode  and  manner  of  its  enjoyment  so  far  as  the  same  may  be 
done  without  prejudice  to  a  fair  and  impartial  trial  in  the  man- 
ner pointed  out  and  secured  to  him  by  the  Constitution.  The 
criminal  law  of  the  land  must  be  enforced,  or  civil  government 
is  a  failure,  and  the  law  of  force  becomes  the  rule  of  cooduct 
The  intent  of  the  Constitution  is  to  secure  every  person  cfaaigsd 
.with  crime  a  fair  and  impartial  trial  by  jury,  Imt  not  to  place 
it  in  his  power  to  evade  a  trial  altogether  by  standing  mute 
and  refusing  to  participate  in  it  In  order  that  there  may  be 
a  trial  there  must  be  an  issue. « If,  by  refusing  to  jwi  iaane, 
Xhe  accused  may  avoid  a  trial,  he  is  thereby  enabled  to  pervert 
H  constitutional  provision  solely  designed  to  secure  to  him  a  fair 
trial  by  a  particular  mode,  but  not  to  enable  him  by  his 
^wn  act  to  obstruct  the  course  of  justice  and  escape  a  trial 
^together,  into  a  shield  against  punishment  for  any  crime 
which  he  may  have  committed. 

.  It  is  within  the  constitutional  power  of  the  L^slature  to 
provide  that  the  Court  shall  enter  a  plea  for  the  defoidant 
:when  he  stands  mute,  or  that  such  standing  mute  shall  be 
taken  as  a  confession  of  the  truth  of  the  indietment,  and  ^oiv* 
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alent  to  a  plea  of  gniltj.  Sucb  a  provision  in  no  way  deprives 
the  defendant  or  tends  to  deprive  him  of  his  constitutional 
right  to  a  trial  by  jury.  If ,  in  the  case  provided  for  in  section 
two  hundred  and  ninety-six,  no  trial  takes  place,  and  the  de- 
fendant is  adjudged  guilly  without  the  verdict  of  a  jury  to 
that  effect,  and  punished,  such  result  is  not  attributable  to  the 
law,  but  to  the  wilful  obstinacy  of  the  defendant  That  sec- 
tion affords  him  an  opportunity  to  be  tried  by  jury,  which  is 
all  that  the  Constitution  exacts  from  the  Legislature.  If  he 
chooser  to  stand  upon  his  demurrer  and  fails  or  refuses  u> 
plead,  he  is  no  more  entitled  to  a  trial  than  he  would  be  upon 
a  plea  of  guilty;  and  it  is  presumed  that  no  one  will  contend 
that  the  law  providing  for  a  plea  of  guilty  is  repugnant  to  the 
constitutional  provision  in  question. 

From  what  has  been  said  it  follows  that  the  Court  could 
have  lawfully  pronounced  judgment  in  the  case  as  provided  in 
the  two  hundred  and  ninety-sixth  section,  and  ought  to  have 
done  so,  and  that  the  Court  erred  in  adopting  the  course  .which 
it  did.  But  the  consequence  for  which  counsel  for  the  defend- 
ant contends  does  not  follow.  This  Court  is  not  allowed  to 
reverse  a  judgment  where  it  is  manifest  that  the  error  allied 
has  in  no  manner  operated  to  the  legal  prejudice  of  the  defend- 
ant. The  defendant  has  been  deprived  of  no  right,  nor  has  he 
been  placed  in  any  worse  position  by  the  error  of  the  Court  in 
giving  him  a  fair  trial  by  juiy  notwithstanding  his  confession 
of  guilt  The  trial  was  a  mere  idle  ceremony,  which  did  him 
no  legal  harm,  and  therefore  affords  no  ground  for  a  reversal  of 
the  judgment 

II.  When  the  case  was  called  for  trial  and  before  the  ex* 
amination  of  the  jurors  was  commenced^  counsel  for  defendant 
asked  leave  to  withdraw  the  plea  and  to  move  to  quash  the 
indictment,  because  the  names  of  all  the  witnesses  who  were 
exaniined  before  the  Grand  Jury  was  not  indorsed  upon  it, 
and  upon  the  further  ground  that  the  defendant  himself  had 
been  examined  before  the  Grand  Jury  touching  the  offense 
therein  charged.  It  appears  from  the  affidavits  offered  in  sup- 
port of  this  motion,  that  the  defendant  and  one  Louis  Bergler, 
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jointiw  indicted  T^ith  him^  were  examined  before  the  Grand 
Jury  and  their  names  were  not  indorsed  upon  the  indictm^it 
The  ttiotion  was  denied,  and  it  is  claimed  that  such  denial  was 
erroi. 

Sc  far  as  the  motion  was  based  npon  the  gronnd  that  ths 
defeiidant  had  testified  against  himself  before  the  Grand  Jury 
is  concerned^  it  is  only  necessary  to  say  that  we  know  of  no 
rule  of  law  which  made  it  illegal  for  him  to  testify  if  he  felt 
inclined  to  do  so,  nor  do  we  know  of  any  rule  of  law  which 
makes  the  voluntary  testimony  of  the  defendant  before  the 
Grand  Jury  a  ground  for  setting  aside  the  indictment 

60  far  as  the  other  ground  is  concerned,  the  motion  came 
too  late,  as  has  been  repeatedly  decided.  A  motion  to  set 
aside  an  indictment  upon  this  ground  must  be  made  before 
demurrer  or  plea  (Criminal  Practice  Act,  Sections  277,  278), 
and  if  not  so  made,  the  defendant  is  precluded  from  afterwards 
taking  the  objection  (Section  280.)  (People  v.  Fredand,  • 
Cal:  98;  People  v.  Lawrence,  21  CaL  368;  People  ▼•  Lope%,  26 
Cal.  112.) 

III.  It  is  lastly  contended  that  the  judgment  is  void  for 
uncertainty.  The  judgment  is,  "that  Ae  defendant  be  im- 
prisoned in  the  State  Prison  for  the  term  of  three  years  from 
the  date  of  his  incarceration,^'  and  it  is  claimed  to  be  fatally 
tmcertain  as  tx>  the  time  when  the  term  commences. 

It  is  true,  as  contended  by  counsel,  that  the  judgment  ought 
to  be  certain,  both  as  to  the  commencement  of  the  term  and 
as  to  its  terrmination,  but  this  rule  does  not  require  greats 
certainty  than  is  possible  under  the  circumstances,  and  wa 
Aink  the  judgment  in  this  case  is  quite  as  certain  as  it  can  be 
iniide.  The  punishment  is  imprisonment  in  tb^  State  Prison 
for  the  term  of  three  years.  It  is  very  clear  that  the  term 
cannot  commence  imtil  the  defendant  arrives  at  that  place, 
and  that  It  cannot  end  Tintil  three  year^  thereafter.  Whan  be 
will  arrive  at  the  State  Prison  is  certainly  more  or  less  uncer 
tatn,  but  that  is  not  the  fault  of  the  judgment,  and  as  Ae 
Court  bus  no  meami  by  which  it  can  ascertain  with  certainty 
(be  pr^ite  moment  at  which  Ibat  event  will  happai^  It  wmM 
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be  asking  niore  than  the  Court  could  perform  to  require  it  to 
fix  the  exact  day,  and  more  than  any  rule  of  law  to^  whidh  our 
attention  has  been  called  makes  necessary. 
Judgment  affirmed. 

By  the  Court,  Shapteb,  J,,  on  petition  for  rehearing. 

Petition  for  rehearing.  The  counsel  for  the  defendant  ad- 
mits the  constitutionality  of  the-  two  hundred  and  ninety-sixth 
section  of  the  Criminal  Practice  Act;  and  further  admits  that 
the  conviction  would  be  well  supported  by  the  provisions  of  that 
section  were  the  section  now  on  foot  But  it  is  claimed,  in 
effect,  that  section  two  hundred  and  ninety-six  is  repealed  by 
the  Act  of  1863. 

It  is  provided  by  that  Act  as  follows:  "No  person  can  be 
convicted  of  a  public  offense  unless  by  the  verdict  of  a  jurj^ 
accepted  and  recorded  by  the  Court;  or  upon  a  plea  of  guilty; 
or  upon  judgment  against  him  upon  a  demurrer  to  the  indicV 
ment  in  tJie  case  mentioned  in  section  two  hundred  mid  ninety^ 
three/' 

It  is  insisted  by  counsel  that  this  amendment  to  the  Criminal 
Practice  Act  purports,  on  its  face,  to  be  a  statement  of  the  in- 
stances, and  all  of  the  instances,  in  which  a  person  accused  of 
crime  can  be  said  to  have  been  "convicted;"  and  it. must  be 
admitted  that  the  point  is  well  taken.  It  is  further  urged  that 
it  follows  from  the  views  maintained  in  the  opinion,  that  the 
judgment  below  is  >iot  supported  upon  the  first  ground  named 
in  the  amendment^  for  the  opinion  holds  the  verdict  to  be  null 
and  void.  It  is  further  urged  that  the  judgment  cannot  be  sup- 
ported on  the  seeond  ground,  for  it  appears  that  there  was  no 
pica  of  guilty  entered  in  fact;  and  it  is  claimed,  finally,  that 
the  judgment  cannot  be  maintained  upon  the  third  and  last 
ground  named  in  the  amendment,  for  the  reason  that  section  ty^ 
hundred  and  ninety-three,  to  which  the  amendment  refers^ 
states  a  case  where  a  judgment  is.  to  Ipe  entered  for  the  accused, 
and  not  against  him,  ... 

vou  XX viii.— is  '  " 
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Section  two  hundred  and  ninety-three  is  as  follows:  ^  If  the 
demurrer  be  allowed,  the  judgment  shall  be  final  upon  the  in- 
dictment demurred  to^  and  shall  be  a  bar  to  another  prosecutioa 
of  the  same  offense/'  etc.  All  the  grounds  of  judgment,  named 
in  the  amendment,  failing,  it  is  claimed  that  the  judgment 
entered  below  must  be  held  to  be  erroneous.  We  do  not,  how- 
ever, consider  the  third  ground  named  in  the  axn^idment  to 
have  failed. 

The  reference  to  section  two  hundred  and  ninety-three  does 
not  express  the  legislative  intent  That  intent  finds  expression 
only  in  section  two  hundred  and  ninety-six ;  and  the  amendment 
must  be  read  as  though  the  reference  were  to  the  latter  section 
instead  of  the  former.  But  it  is  urged  that  to  strike  out  the 
word  '*  three  "  and  insert  the  word  "  six,*'  would  be  to  amend 
the  amendment,  and  not  to  construe  it;  and  the  point,  consid- 
ered abstractly,  must  be  admitted  to  be  well  taken ;  but  when 
<x>nsidered  on  what  may  be  called  the  facts  of  the  question,  and 
in  view  of  the  settled  rules  of  construction,  it  is  manifest  to  us 
that  ihe  objection  is  fallacious. 

First — It  must  be  assumed  that  the  Legislature,  in  under- 
taking to  state  a  third  method,  or  instance,  of  conviction,  in- 
tended to  do  it;  but  if  it  used  the  number  two  hundred  and 
ninety-three  advisedly,  it  neither  accomplished,  nor  intended 
to  accomplish,  the  object  stated,  nor  any  other,  and  the  last 
clause  of  the  amendment  is  not  only  a  nullity,  but  was  intended 
to  be  a  nullity.  But  we  are  forbidden  so  to  hold.  (Smith's 
Com.,  Sections  488,  627.) 

Second — We  have  a  voluminous  Act  upon  the  subject  of 
Crimes  and  Punishments — and  we  have  also  Courts  of  crim- 
inal jurisdiction.  From  the  constitutional  and  legislative  pro- 
visions upon  the  subject  of  crimes  and  criminal  Courts,  there 
can  be  no  doubt  that  it  is  and  always  has  been  the  poliqr  of 
the  State,  that  the  guilty  should  not  go  unpunished.  But  if 
it  should  be  held  that  the  reference  to  section  two  hundred 
and  ninety-three  expresses  the  true  intent  of  the  L^slatore, 
then  the  whole  of  our  criminal  system  is  virtually  overthrown, 
and  every  grade  of  crime  may  be  committed  with  impunity; 
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«o  thcd,  persons  accnaed^  sball  have  the  art  to  put  in  demurrorB 
tx>  valid  indictmeatSy  to  begin  with.  The  fallacious  demurrer 
being  overruled,  the  accused  would  refuse  to  plead.  The 
Court  oould  not  direct  a  plea  of  not  gnilty  to  be  entered,  for 
the  reasons  stated  in  the  opinion,  nor  could  the  Court,  under 
the  views  of  counsel,  order  judgment  upon  the  demurrer,  aa 
provided  in  sectico  two  hundred  and  ninety-six;  that  is  to 
say,  judgment  would  be  forever  imx)oesible.  But  all  this  is 
*^ absurd;"  and,  therefore,  the  views  that  lead  to  such  result 
must  be  unsound,  and  must  be  discarded.  (Smith's  Com., 
Seca  617,  675,  726,  726.) 

Assuming,  then,  .that  the  Legislature,  by  the  last  dause  of 
the  amendment,  meant  something,  and  something  sensible — 
that  is,  something  in  harmony  with  the  general  purpose  with 
a  view  to  whidi  our  criminal  system  was  got  up  and  is  now 
kept  on  foot,  we  are  satisfied  that  it  was  intended  to  enact  the 
third  ground,  or  instance,  of  eonvictian  set  forth  in  section 
two  hundred  and  ninety-six,  but  the  Legislature  applied  to  the 
section  in  which  it  is  contained  a  wrong  number.  This  view 
does  not  lie  in  assumption.  It  was  the  purpose  of  the  amend- 
ment to  state  the  cases  in  which  a  person,  accused  of  crimCi 
could  be  considered  as  '^ convicted"  to  a  legal  intent,  axkd  to 
limit  them  to  three.  The  amendment  states  two,  and,  so  far 
as  expression  goes,  it  states  a  third.  We  must  presume,  to 
start  with,  that  a  third  has  been  efficiently  enacted,  and  we 
cannot  conclude  to  the  contrary,  until  the  whole  of  the  written 
law  upon  the  subject  of  crimes  and  punishments,  and  criminal 
practice,  has  been  examined  and  eodiausted.  We  look  to 
section  two  hundred  and  ninety-three,  directly  referred  to  in 
the  amendment,  but  that  section  does  not  state  a  case  of 
** conviction^''  but  of  "acquittal''  instead;  but  on  looking 
through  the  whole  body  of  the  statutes  we  find  one  section, 
and  but  one,  that  is  responsive  to  what  may  be  called  the 
goroming  call  of  the  last  clause  of  the  amendment,  to  wit:  a 
third  instance  in  which  a  person  accused  shall  be  considered 
as  convicted  for  the  purposes  of  judgment;  and  we  must, 
therefore^  consider  that  to  be  the  provision  which  die  L^s- 
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latare  liad  in  mind.  Both  the  question  and  the  reasoning  are 
f ainiliar.  The  question  is  one  of  ^^  falfie  demonstration,''  and 
the  solution  ie  the  one  commonlj  used  in  such  cases.  We 
have  treated  the  question  in  the  same  manner,  that  we  should 
have  dealt  with  it^  if  the  third  clause  of  the  amendment  had 
set  forth  the  third  alternative  contiction,  in  the  langua^  used 
in  section  two  hundred  and  xunety-six,  and  th^i  added:  ^Ab 
set  forth  in  section  two  hundred  and  nihet^-three.'^  The  ques- 
tions are  substantially  the  sameu 
Petition  denied. 


CHARLES    SPENCER,    JOHN    A.    REICHERT,   Am 
JOHN  R  JARBOE  r.  E.  H.  PRINDLK 

liBOAL  TiNDSB  NoTBS  AlTD  CoM.-^  In  EB  actlon  Co  recoTer  th«  TmliM  of  Mrrleef 
rendered,  when  no  price  bai  been  agreed  upon  bj  tho  parties.  If  the  Jqi? 
adopt  Treasury  notes,  made  by  A<*t  of  Goncr^as  a  legal  tender  fn  tbe  pay- 
ment of  debta,  M  tifta  aUndardL  4tf  vnloa^  CIm  f«Mllct  will  not  ba  aci  aaidt  oa 
that  ffroand,  — 

Appeal  from  tiie  District  Court,  Fourth  Judicial  IKstric^ 
City  and  County  of  San  Franciaoow 

Defendant  appealed  from  the  judgment  and  from  the  otder 
denying  a  new  triaL 

The  other  facts  are  stated  in  the  opinion  of  the  Oowrb 

!i^  M.  HesUp,  for  Appellant 

Seldon  8.  Wright,  for  BeqpcHidflBttb 

By  the  Court,  8jlwyvr,  J* 

The  plaintiffs-^ being  attoraeya  at  law -r- sued  Prindle  tap 
{)rofe8sional  6ervicea»  The  aerviqes  w^re  admitted  on  the  trial, 
and  the  only  issue  was  as  to  their  ralueu  William  H.  Patter- 
sop^  an  attorney^  having  been  asked  th6  general  question,  as 
to  the. reasona})le  value  of  the  servioea  pf  plaintiffs,  withoat 
any  reference  in  the  question  to  any  particular  kind  of  money 
to  be  taken  as  the  standard  of  value^  answered,  "  that  the  ser- 
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yices  were  worth  one  thoTisand  dollars  m  greenbacks,  or  five 
hundred  dollars  in  coin.''  The  other  witnesses  all  made  sim- 
ilar answers  to  sixoilar  questions.  No  objection  being  taken 
in  any  form  to  any  portion  of  the  testimony. 

On  this  testimony  the  defendant  asked  the  Court  to  give  to 
the  juxy  the  following  instruction: 

^The  jury,  in  assessing  the  damages,  are  not  at  liberty  to 
take  into  consideration  the  difference  in  value  of  the  currenqr 
of  the  country,  but  will  find  a  verdict  without  reference 
thereto.'* 

The  Court  refused  to  give  the  instruction,  as  asked,  but  did 
give  it  with  the  following  addition,  ^'  except  so  far  as  testified 
to  by  witnesses  and  admitted  to  go  to  you  as  testimony  in  the 
case."  Defendant  excepted  to  the  refusal  and  modification. 
A  verdict  was  returned  in  favor  of  plaintiff  for  the  sum  of 
eight  hundred  and  eighty-nine  dollars  and  twenty-five  cents, 
the  amount  claimed  in  the  complaint  ITo  particular  kind  of 
money  was  specified  in  the  verdict,  or  judgment.  The  ruling 
of  the  Court  upon  the  foregoing  charge  is  the  error  relied  on, 
ox^  the  motion  for  new  trial,  and  on  appeah 

The  term,  ^'  greenback,"  as  used  in  the  testimony,  is  of  course, 
intended  to  designate  treasury  notes  of  the  United  States,  made 
by  Act  of  Congress  a  legal  tender  in  payment  of  debts;  and  the 
term,  "coin,"  to  signify  the  coin  of  the  United  States,  also 
made  a  legal  tender.  The  plaintiff's  instruction  assumes,  that, 
in  legal  contemplation,  a  dollar  in  one  of  these  kinds  of  money 
is  equivalent  to  a  dollar  in  the  other  —  that  a  dollar  in  gold 
is  of  no  more  value  than  a  dollar  in  "  greenbacks,"  and  a  dollar 
in  "  greenbacks  "  of  no  less  value  than  a  dollar  in  gold.  Con- 
ceding this  to  be  so,  the  most  that  the  defendant  can  complain 
of  is,  that  the  jury  found  the  value  of  the  services  in  green- 
backs. But  this  value  is,  upon  the  hypothesis  assumed,  equal 
to  the  same  number  of  dollars  in  gold*  The  defendants,  there- 
fore, could  not  have  been  injured. 

But  conceding,  that,  while  in  legal  contemplation  there  is 
no  difference  in  value  between  the  different  kinds  of  lawful 
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monej^  there  iz  a  difference,  in  fact,  recognized  in  the  com- 
mercial world,  and  in  the  ordinary  buainees  transactioiiB  of  the 
country;  how  will  it  affect  the  question  under  consideration} 
We  then  have  two  kinds  of  lawful  money,  both  a  legal  tender 
in  payment  of  all  debts,  within  the  meaning  of  the  term  debtSi 
as  used  in  the  rarious  Acts  of  Congress  upon  the  subject,  and, 
therefore,  in  l^gal  contemplation,  of  equal  value,  but,  in  fact, 
recognized  in  all  commercial  and  business  transactions  as  having 
different  values.  All  business  transactions  between  man  and 
man  would  ordinarily  be  made  with  reference  to  this  diffeiencd 
in  value.  If  a  contract  is  made,  as  for  instance  for  a  sale  of 
goods,  or  for  services  to  be  performed,  for  a  stipulated  price, 
without  naming  any  particular  kind  of  money  in  which  it  is 
to  be  paid,  the  party  to  make  the  payment  may,  at  his  option 
pay  it  in  any  kind  of  money  made  a  legal  tender  that  suits  his 
interest,  convenience  or  caprice,  and  the  other  party  must  re- 
ceive that  or  none.  The  presumption  is,  that  the  contract  is 
made  and  the  price  fixed  with  reference  to  this  ri^t  of  the 
debtor.  If  the  party  who  is  to  make  the  payment  fails  to 
meet  his  engagements,  the  other  party  may  bring  his  suit  to 
enforce  the  payment.  In  this  case  there  are  so  many  doUan 
due  according  to  the  sum  stipulated.  On  the  trial  the  Court 
can  only  ascertain  the  number  of  dollars  due  by  the  terms  of 
the  agreement,  and  render  judgment  for  the  amoun^  and  there 
can  be  no  inquiry  as  to  whether  a  dollar  of  one  kind  is  equiv- 
alent to  a  dollar  of  another.  And  the  same  would,  doubtless, 
be  true  in  case  of  a  contract  to  pay  in  any  specific  kind  of 
money.  For  the  inquiiy  in  such  a  case  would  be  reduced  to 
a  comparison  of  values  between  two  or  more  dollars  of  differ 
ent  kinds  of  money,  which  in  contemplation  of  law  are  of  equal 
value. 

But  in  a  contract  for  goods  sold,  or  for  services  performed, 
without  any  stipulated  price,  a  promise  is  implied  to  pay  what 
they  are  reasonably  worth.  When  this  question  comes  to  be 
litigated,  the  question  is,  not  whether  a  dollar  in  greenbad:s  is 
worth  more  or  less  than  a  dollar  in  gold,  but  what  are  the 
goods,  or  services  worth?     The  dollar  is  to  be  the  unit  of 
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value,  but  the  Court  can  no  more  say  that  the  iralue  of  a  gold 
dollar  in  the  commercial  world  shall  be  taken  as  the  standard 
of  value,  than  that  the  value  of  a  '^greenback"  dollar  shall 
be  the  standard.  The  Court  cannot  say  in  which  kind  the 
payment  shall  be  made  —  that  is  left  to  the  option  of  the 
debtor;  and  for  the  same  reason,  it  cannot  say  that  the  money 
of  the  greater  value  shall  be  taken  as  the  measure  of  value. 
The  debtor  may  pay  whichever  he  chooses — and  when  there 
ia  any  considerable  difference  in  the  value,  it  may  safely  be 
presumed  that  he  will  pay  in  that  which  will  be  most  condu- 
cive to  his  interest;  and  that  would  of  course  be  the  kind 
which  is  of  the  least  value.  If  he  does  not  do  so,  it  is  simply 
because  he  does  not  choose  to  do  it.  He  has  the  option  if  he 
chooses  to  exercise  it  "  Oreenbacks  '*  are  lawful  money  —  they 
are  a  legal  tender  for  all  debts  —  and  are  therefore  necessarily 
a  legal  standard  for  the  measurement  of  values — not  of  other 
lawful  money,  but  of  all  commodities  bought  and  sold,  services 
rendered,  etc  In  all  States  of  the  Union  —  unless  California 
is  an  exception — they  actually  are  the  standard  by  which  val- 
ues are  estimated  in  legal  investigations,  as  well  as  in  business 
transactions.  There  must  be  some  standard  by  which  values 
must  be  determined.  And  we  see  no  reason,  why  that  .kind 
of  money  may  not  be  taken,  which  the  law  makes  a  standard, 
and  which  must  be  accepted  in  satisfaction  of  the  judgment 
in  case  it  should  be  tendered  by  the  judgment  debtor,  whether 
the  creditor  is  willing  or  not.  If  paid  in  that  kind  of  money^ 
the  debtor  pays  no  more  than*  he  ought  —  no  more  than  the 
actual  value  of  the  property  purchased,  measured  by  lawful 
standard;  and  if  he  does  not  so  pay  it,  he  can  blame  no  one 
but  himself.  In  this  case,  had  the  instruction  been  given  as 
asked,  there  would  have  been,  in  view  of  the  evidence,  no 
standard  of  value  by  which  the  jury  could  have  been  guided. 
For  the  testimony  introduced  without  objection — as  it  neces-- 
sarily,  either  tacitly  or  avowedly,  must  have  done  —  all  referred 
the  value  of  the  services  either  to  coin  or  "greenbacks,"  and 
there  would  have  been  at  least  no  greater  propriety  in  taking 
coin  as  the  measure  than  greenbacks.     The  iniitruction,   as 
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ino4ified  and  given,  does  not  submit  any  very  distinct  propo- 
•ition  to  tho  jury;  but  the  jurors  were  substantialy  told  that 
they  were  to  determine  the  value  of  the  services  u]X)n  the 
evidence  before  them.  The  instruction,  if  it  meant  anything, 
amounted  to  this.  The  worst  view  the  jury  could  have  taken 
for  defendant,  under  the  instruction,  was  to  take  "  greenbacks" 
as  the  standard  of  value ;  and  tbis,  as  we  have  seen,  is  a  recog- 
nized legal  standards  Admitting  that  they  did  so,  the  defend- 
ant oould  at  once  have  paid  the  judgment  in  "greenbacks" — 
the  standard  by  which  the  value  was  measured  —  and  by  so 
doing  he  would  have  paid  no  more  than  the  actual  value  of 
the  services.  He  was  therefore  not  injured  by  the  instruction 
as  modified,  or  by  the  refusal  of  the  instruction  as  asked. 

We  think  the  order  denying  a  new  trial  should  be  affirmed. 
And  it  is  so  ordered. 

Mr.  Justice  Cukrby  delivered  the  following  dissenting  opin- 
ion,  in  which  Mr.  Justice  Khodes  concurred: 

The  Court  instructed  the  jury  as  follows:  "The  jury  in 
assessing  the  damages  are  not  at  liberty  to  take  into  considera- 
tion the  difference  in  the  value  of  the  currency  of  the  country, 
but  will  find  a  verdict  without  reference  thereto  except  so  far 
as  testified  to  by  witnesses  and  admitted  to  go  to  you  as  testi- 
mony in  the  case.** 

This  instruction  assumes  that  at  the  time  of  the  trial  there 
was  a  difference  in  the  value  of  the  several  kinds  of  money  of 
the  country ;  and  the  instruction  is  in  effect  that  the  jury  could 
take  into  consideration  the  difference  as  far  as  and  to  the  ex- 
tent specified  or  indicated  by  the  witnesses  in  their  testim<»y. 
The  testimony  of  several  witnesses  was  given  which  was  in 
exact  agreement,  and  was  in  substance  that  the  services  for 
which  the  action  was  brought  were,  if  estimated  in  United 
States  notes,  made  lawful  money  and  a  legal  tender  in  the  pay- 
ment of  debts  by  Act  of  Congress,  of  the  value  of  one  thousand 
dollars ;  or,  if  estimated  in  gold  coin  of  the  United  States,  of 
the  value  of  five  hundred  dollars.     Thus  the  instruction  was 
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that  the  jury  could  consider  and  determine  that  one  of  the  kinda 
of  money  mentioned  was  worth  jnst  double  the  other,  and  that 
(hey  could,  according  to  such  estimate  and  determination,  ren** 
der  their  verdict. 

We  are  of  the  opinion  the  instruction  was  erroneous  and  that 
the  judgment  should  be  reversed. 


E.  McCOMB  Aim  ZACCHEUS  BEATTY  v.  WILLIAM  J. 
REED,  SETH  KINMAJST,  JOHN  QUICK,  J.  P.  ALBEE, 
R.  M-  WILLIAMS,  aito  WILLIAM  TAYLOR 

AxTACHinncT  —  Wbxn  mot  Void.^ — Am  attMhrncnt,  regiUar  upon  lU  faee,  la 
not  Told  bceanse  the  oomplaliLt  does  not  let  up  a  caoM  of  action  which 
would  warrant  the  lainance  of  an  attachment. 

Wbsbi  a  Dnmiaa  mdbt  bs  8pbcxax.lt  Plbadbd. —  la  an  actloii  afahnt  a 
Sheriff  for  a  ylolatUm  of  hla  datj  in  the  eenrlca  of  an  attachment,  if  he  re- 
lies on  matters  occurring  after  ite  issuance  and  operating  as  a  dlasolutlon 
of  the  same,  such  matters  must  he  specially  pleaded. 

JODOMmr  MUST  Follow  laansa  Joiiobd.— If  a  defense  shoald  be  specially 
pleaded,  the  omission  to  plead  It  la  not  cared  by  the  Introduction  without 
objection  of  evidence  In  support  of  It,  and  tha  finding  of  the  facts  In  rela- 
tion to  It  by  the  Court 

•RnRin^  Ddtt  as  90  ATVACBicnm. —  ▲  Sheriff  who  reeetrea  an  attadi<» 
ment,  regular  npon  Ita  face,  cannot  pay  oyer  the  money  obtained  by  him 
from  the  sale  of  property  levied  on  by  rlrtne  of  the  writ  to  a  Junior  attach- 
ing creditor,  because  the  complaint  In  the  action  on  which  the  first  attach* 
ment  waa  ftisued  did  not  set  forth  a  cause  of  action  npon  which  an  attachf^ 
meat  could  issue. 

Bow  Shebiff  should  afplt  MoNnr  on  ArrACBMBMra. —  When  a  Sheriff  re- 
eelves  money  on  execution  sale  of  property  levied  on  by  virtue  of  attach- 
mcnta.  It  la  hla  duty  to  apply  the  money  In  the  order  of  the  attachn^^nta. 
The  Sheriff  has  no  right  to  go  baclc  of  the  process  and  taise  the  qaestlon 
as  to  the  validity  of  the  attachments. 

VxKST  AND  Second  Attaching  CanDiToas. —  Query:  Where  two  attachments 
hnve  been  levied  on  the  same  property;  can  the  junior  attaching  creditor 
successfully  mttack  the  validity  of  the  first  on  the  ground  that  the  complaint 
did  not  contain  a  cause  of  action  upon  a  contract  express  or  Implied  for 
the  direct  payment  of  money? 

JvDOUKfT  PATABLi  IN  GOLD  OoxM. —  A  psrty  cauiiot  recovsr  against  another  a 
jnd^ent  payable  In  gold  op  sliver  coin*  on  the  ground  that  the  other  re* 
celved  it  for  him,  in  trust.  In  that  form,  unless  the  kind  of  money  received 
Is  specially  averred  In  the  complaint. 

Ai»peat:,  from  iJre'  District  Oonrt,  TwelfUi  Judicitd  Districty 
City  and  County  of  San  Francisco. 
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July  19th^  1856,  the  plaintiffs'  attachment  was  issued  out 
of  the  Superior  Court  of  the  City  and  County  of  San  Francisco, 
and  on  the  22d  day  of  July,  1856,  it  was  placed  in  the  hands 
of  the  Sheriff  and  a  levy  made.  The  next  day  an  attachment 
was  issued  out  of  the  District  Court  in  Humboldt  County, 
against  Eoss  &  McLean^  at  the  suit  of  Henry  Fleishman,  which 
was  placed  in  the  hands  of  the  Sheriff  and  levied  on  the  same 
property  the  day  it  was  issued.  The  Sheriff  paid  the  money 
realized  from  the  sale  of  the  property  to  Fleishman.  The 
jplaintiffs  recovered  judgment  in  the  Court  below^  and  the  de- 
fendants appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Delos  Lake,  and  Robert  F.  Morrison,  for  Appellants,  argued 
that  the  attachment  at  the  suit  of  McComb  &  Co.  was  void 
as  against  the  other  attaching  creditors^  because  the  complaint 
contained  a  count  which  did  not  justify  the  issuing  thereof,  and 
referred  to  McOovem  v.  Payne,  23  Barbour,  90. 

James  C.  Gary,  for  Bespondents^  argued  that,  admitting  the 
attachment  was  improperly  issued,  the  Sheriff  could  not  ques- 
tion it:  Ist  Because  this  defense  was  not  pleaded.  2d.  That 
even  if  pleaded,  the  Sheriff  could  not  make  this  defense;  and 
cited  The  People  v.  Dunning,  1  Wend.  17 ;  Stever  v.  Sanherger, 
24  Wend.  275,  276;  HagaH  v.  Morgan,  1  Selden,  428,  459; 
Gregory  v.  Levy,  12  Barbour,  611,  612 ;  and  Dixey  v.  Pdack, 
8  Cal.  573. 

By  the  Court,  Shaftbb,  J. 

This  is  an  action  on  a  Sheriff's  b(md,  given  by  defendant 
Reed,  Sheriff  of  the  County  of  Humboldt,  and  executed  by  the 
other  defendants  as  his  sureties. 

The  complaint  alleges  that  the  plaintiffs,  in  the  year  1856, 
brought  an  action  in  the  Superior  Court  of  the  Ci^  of  San 
Francisco  against  Boss  and  McLean  for  three  thousand  dollars 
then  due  and  owing  from  the  defendants  to  the  plaintiffs. 
That  having  filed  an  affidavit  and  given  the  neoessaiy  bondii 
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an  attachment  isBued  for  the  sum  of  sixteen  hundred  and 
thirty-two  dollars  and  eight  cents,  directed  to  the  Sheriff  of  the 
County  of  Humboldt,  which  writ  was  thereafter  delivered  to 
Beed  as  such  Sheriff  for  service,  and  that  he  thereafter  and  by 
virtue  of  the  process  attached  property  of  Ross  and  McLean 
more  than  sufficient  to  satisfy  the  attachment  and  the  costs  of 
serving  the  same.  That  the  Sheriff  thereafter  sold  the  prop- 
erty under  the  attachment  and  that  the  proceeds  were  more 
than  sufficient  to  satisfy  the  plaintiffs'  claim  and  the  Sheriff's 
fees  and  charges.  That  the  plaintiffs  thereafter  recovered  judg- 
ment in  said  action  for  the  siun  of  sixteen  hundred  and  thirty- 
two  dollars  and  eight  cents  and  fifty  dollars  and  fifty  cents 
costs,  which  judgment  remains  in  full  force  and  unsatisfied. 
That  Beed  thereafter,  in  derogation  of  the  plaintiffs'  rights, 
paid  the  money  in  his  hands  to  jimior  attaching  creditors  of 
Boss  and  McLean  under  pretense  that  the  attachment  of  the 
plaintiffs  was  a  nullity.  lUiat  the  plaintiffs  thereafter  sued  out 
an  execution  on  their  judgment  and  delivered  it  to  the  Sheriff, 
who  returned  it  nulla  bona.  Th^  complaint  then  proceeds  to 
set  forth  the  Sheriff's  bond  and  to  assign  the  breach  on  which 
the  plaintiffs  rely,  viz:  the  misapplication  of  the  funds  as  be- 
fore stated. 

The  answer  contains  a  general  denial  of  all  the  plaintiffs' 
allegations,  and  a  special  defense  that  ''the  cause  and  causes 
of  action  stated  and  set  forth  in  the  complaint  in  the  Superior 
Court  in  the  City  of  San  Francisco,  by  the  said  plaintiffs, 
against  Charles  S.  Boss  and  Hector  H.  McLean,  was  not,  and 
were  not,  as  set  forth  in  said  complaint,  upon  contract  or  con- 
tracts, express  or  implieo,  for  the  direct  payment  of  money; 
and  that  the  attachment  issued  in  said  action  was  invalid,  illegal 
and  void."  There  are  two  other  special  defenses  stated  in  the 
answer  but  no  question  is  made  upon  either. 

There  were  in  fact  two  complaints  filed  in  the  action  —  one 
original  and  the  other  amended;  and  it  does  not  appear,  pre- 
cisely, whether  the  complaint  referred  to  in  the  first  special 
answer  named  is  the  original  or  the  amended  complaint;  nor 
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does  it  make  any  difference^  in  the  view  that  we  take  of  the 
case,  whether  the  reference  is  to  the  one  or  the  otber. 

The  case  was  tried  by  the  Court.  The  findings  are  contained 
in  the  record,  and  the  appeal  is  from  the  judgment  entered 
thereon  in  favor  of  the  plaintiffs. 

First  —  The  Court  has  found  that  the  attachment  issued,  in 
fact,  upon  the  original  complaint ;  and  that  the  complaint  was 
thereafter  amended  by  the  introduction  of  new  counts,  which, 
as  is  apparent,  set  up  causes  of  action  not  within  the  purview 
of  the  original  complaint;  and  it  is  insisted  that  these  amend- 
ments operated  as  a  dissolution  of  the  attachment.  It  appears, 
also,  that  the  fourth  count  was  demurred  to  specially,  and  that 
the  count  was  adjudged  to  be  insufficient;  and  it  is  claimed  that 
the  attachment  was  thereby  dissolved.  But  the  demurrer  and 
the  decision  upon  it — the  fact  of  the  amendments — the  na- 
ture of  them  —  and  the  fact  that  they  were  made  subsequent  to 
the  attachment — are  all  new  matter.  They  are  reconcilable 
with  the  truth  of  every  averment  in  the  complaint,  and  if  they 
could  have  any  operation  it  would  be  by  way  of  avoidance.  The 
question  of  their  legal  effect  cannot  be  gone  into  on  this  appeal, 
for  they  were  not  specially  pleaded.  The  circumstance  that  the 
facts  have  been  found  by  the  Court,  and  upon  evidence  to  the 
introduction  of  which  it  does  not  appear  that  the  respondents 
objected,  is  of  no  avail.  The  case  must  be  determined  upon 
the  facts  as  related  to  the  issues  joined.  {Smith  v.  Owens,  21 
Cal.  12.) 

Second  —  The  Court  has  found  the  allegations  of  the  com- 
plaint to  be  true;  and,  under  the  issues  taken  on  the  first 
special  answer,  the  finding  is  that  the  original  complaint  con- 
tained four  counts:  The  first  for  goods  sold  and  delivered: 
the  second  for  money  paid,  laid  out  and  expended;  the  third 
on  an  account  stated,  and  the  fourth  on  a  special  contract 
made  between  the  parties  on  the  10th  day  of  April,  1856, 
whereby  the  plaintiffs  agreed  to  purchase  and  consign 
groceries  to  the  amount  of  two  thousand  dollars,  to  Eoss  and 
McLean,  for  sale  on  joint  account  The  plaintiffs  were  to 
receive  interest  at  the  rate  of  one  per  cent  per'  mcmth,  two 
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and  one  half  per  cent  commissioa  for  purcbasing^  and  seven 
and  one  half  per  cent  of  the  net  profits  The  defendants  y^eie 
to  render  an  aceount  quarterly.  The- goods  when  shipped^ 
''were  to  be  regarded  and  held  aa  consignments  from  said 
McComb  &  Co."  It  was  further  averred:  "  That  in  pureuanee 
of  said  oontracty  they  (the  plaintiffs)  from  time  to  time  con- 
signed to  the  defendants  goods  and  merchandise  to  the  value 
of  thirty-five  hundred  dollars,  at  cost  prices,  for  cash;  which 
goods  and  merchandise  were  received  by  said  defendants;  under 
and  in  pursuance  of  said  contract,  to  be  held  and  accounted 
for  by  said  defendants  as  consigned  goods.  And  the  plaintiffs 
aver  that  the  said  defendants  have  in  no  manner  aooounted  to 
the  plaintiffs  for  said  merchandise^  or  the  proceeds  thereof,  nor 
for  any  part  of  the  same,  but  have  converted  and  disposed 
thereof  to  their  own  use;  and  have  wholly  neglected  and  failed 
to  render  to  the  plaintiffs  any  aooount  of  sales  of  said 
goods  notwithstandii:^  more  than  three  months  have  elapsed 
since  the  said  goods  and  merchandise  were  consigned  to  and 
received  by  said  defendants  as  aforesaid*  And  the  plaintiffs 
aver,  that  although  often  requested,  the  defendants  have  not 
paid  to  the  plaintiffs  the  several  sums  of  money  aforesaid  or 
any  part  thereof.  Wherefore  they  pray  judgment  for  three 
thousand  dollars." 

(1.)  It  is  claimed  fer  the  appellants^  that  the  action,  in  ao 
far  as  the  fourth  count  is  concerned,  is  not  based  '^  upon  a  con- 
tract expressed  or  implied,  for  the  dire^ct  payment  of  money.'' 
The  respondents  controvert  this  proposition,  but  they  insist, 
primarily,  that  neither  the  Sheriff  nor  his  sureties  can  raise 
the  question;  and  we  think  the  point  wdl  taken. 

Conceding  for  the  purposes  of  argument,  that  the  fourth 
count  sounds  in  damages,  still  the  attachment  was  not  void. 
The  writ  was  r^ular  on  its  face,  and  therefore  was  good  as  a 
protection  to  the  oiBoer.  The  attachment .  would  have  held, 
as  between  the  parties  to  the  action,  in  the  event  of  a  failure 
on  the  part  of  the  defendants  to  raise  the  objection.  It  was 
held  in  Bacon  v.  Cropsey,  8  SeL  195,  that  wheare^  under  the 
provisions  of  a  statute^  an  eosecutiaa  might  issue  thirty  days 
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after  tJie  eatry  of  a  judgment,  *^ihe  fact  that  it  was  issued 
witliin  a  shorter  period  was  not  a  defense  to  a  Sheriff  in  an 
action  against  him  for  false  return;"  and  ^^that  an  execation 
so  issued  was  not  void,  but  voidable"  The  Oourt^  in  the  case 
at  bar,  had  jurisdiction  of  the  action,  and  therefore  had  jiiris- 
diction  over  the  question  of  the  attachment.  {Cruyt  v.  Phi- 
lips, 7  Ab*  209.)  And  it  appears,  further,  that  the  validity  of 
the  attachment  was  in  fact  passed  upon  by  the  Courts  on  a 
motion  to  dissolve  made  by  the  parties  defendant,  and  tiiat 
the  motion  was  overruled.  This  decision,  if  objectionable  at 
all,  was  erroneous  at  the  worst  and  not  coram  non  judice.  No 
appeal  was  taken  from  the  judgment  subsequently  rendered, 
and  the  interlocutory  ,order  is  now  res  judicata  as  between  the 
parties  to  the  record.  It  follows  that  if  no  attachment  but 
the  plaintiffs'  had  been  put  upon  the  property,  and  the  defend- 
ant had  failed  to  pay  over  the  proceeds  on  execution,  the  ob- 
jection now  urged  to  the  validity  of  the  attachment  woald 
not  have  availed  the  Sheriff  as  a  defdisa  This  conclusion  is 
further  sustained  by  1  Cow.  309;  4  Cow.  158;  8  Barb.  17. 
Buffandeau  v.  Edmondson,  17  CW.  441,  was  trespass  against  a 
Sheriff  for  five  thouBand  dollars  danaages,  for  proceeding  to 
sell  the  plaintiff's  property  under  execution  after  service  of  an 
injunction  restraining  such  sale.  The  defense  went  upon  the 
ground,  in  part,  that  the  plaintiff  had'  no  right  to  an  injunc- 
tion— that  is,  upon  the  ground  that  the  Ciourt  erred  in  grant- 
ing the  injunction.  The  Court  say:  "It  is  unnecessaiy  to 
consider  whether  the  bill  of  complaint  showed  a  proper  ease 
for  an  injunction  or  whether  the  injunction  was  regnlarij 
granted  or  not  It  was  eaiough  for  the  Sberiff  that  a  Court  of 
competent  jurisdiction  had  made  the  order,  and  then  it  became 
Jiis  duty  to  obey  it  It  is  no  part  of  the  Sheriff's  duty  to  sit 
in  judgment  upon  official  acts  and  reform  the  errors  or  rerise 
the  orders  of  a  Judgei*'  McChvem  v.  Payn,  82  Barb.  84, 
cited  for  the  appellants,  is  not  in  point  There  Hie  ord^  of 
arrest  was  examined  on  the  motion  of  the  defendant  made  bv 
Hm  in  tiie  action* 

The  subsequent  attachment  of  Welshman  varied  neither  the 
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rights  nor  the  duties  of  the  Sheriff,  as  above  stated.  He  was 
but  a  ministerial  officer  before  the  second  attachment  was  made, 
and  the  making  of  it  did  not  vary  the  extent  nor  the  quality 
of  his  powers.  The  plaintiff's  attaehment  and  execution  were 
all  £nal  documents  as  to  the  Sheriff.  He  had  no  right  when 
he  received  Fleishman's  attachment  to  go  back  of  that  process 
and  raise  the  question  of  its  validity  upon  the  pleadings  in 
the  action  in  which  it  was  issued,  nor  was  he  at  liberty  to  con- 
cern himself  with  that  question  when  he  received  Fleishman's 
execution.  The  rule  of  official  duty  in  the  matter  of  the  plaint- 
iff's process  was  the  same.  When  the  Sheriff  received  the 
respective  executions,  it  was  his  duty  to  apply  the  money  in 
the  order  of  the  attachments  as  required  by  law.  Had  he  done 
80^  his  ministerial  duties  would  have  been  fulfilled,  and  he 
would  have  been  protected  against  all  attacks  that  might  have 
been  made  upon  him  at  the  suit  of  Fleishman.  If  Fleishman 
had  the  better  right,  it  was  his  business  to  move  in  the* matter 
in  person,  and  in  one  of  the  alternative  modes  pointed  out  in 
Speyer  v.  Thmels,  21  Cal.  28Y.  Or,  if  the  execution  creditors 
were  respectively  pushing  the  Sheriff  at  law,  and  he  did  not 
care  to  solve  the  question  of  his  own  duty,  he  might  under  proper 
proceedings  have  obtained  judicial  direction.  But,  as  a  Sheriff 
can  under  no  circumstances  go  back  on  an  execution  and  dis- 
obey its  expressed  mandate!  on  the  ground  that  the  judgment 
npon  which  it  issued  was  erroneous  in  fact  or  in  his  opinion, 
so  he  cannot  imder  any  circumstances,  go  back  of  a  writ  of 
attachment  valid  on  its  face,  and  adjudge  the  question  of  the 
party's  right  to  it  upon  the  pleadings,  and  certainly  not  in  a 
case  where  the  precise  point  has  been  raised  and  determined  by 
the  Court  in  advance.  (Crocker  on  Sheriffs,  Sec»  844;  Dixey 
V.  Pollock,  8  CaL  673.) 

Further,  it  may  well  be  doubted  whether  Fleishman  could 
have  established  a  better  right  in  himself  to  the  funds  in  the 
Sheriff's  hands  by  force  of  the  all^d  error  if  he  had  moved 
directly  in  the  matter.  {Patrick  v.  Montader  et  als.,  13  CaL 
434;  Fridenberg  y.  Pierson,  18  CaL  152;  Drake  on  Att,  Chap. 


288  Lajts  v.  Qjajokjlw.  [Sap.Ct 


Opinion  ot  the  Court 


89.)  But  tliat  is  a  question  which  it  is  not  necessarj  for  ns 
to  decide. 

The  judgment,  in  so  far  as  it  provides  for  a  recovery  in 
United  States  coin,  is  erroneous.  The  complaint  does  not  make 
a  case  within  the  Specific  Contract  Act  The  allegation  is  that 
^'the  said  Beed,  Sheriff,  as  aforesaid,  sold  the  said  property 
and  converted  the  same  into  cash,  and  received  as  the  proceeds 
of  such  sale  more  money  than  was  sufficient  to  satisfy  the 
plaintiffs'  said  demand,  and  all  the  lawful  fees  and  charges  of 
the  said  Reed  in  that  behalf/'  The  right  to  the  relief  given 
is  peculiar  and  exceptional,  and  if  a  party  would  recover  money 
in  the  form  of  gold  or  silver  of  one  who  received  it  for  him 
in  that  form,  the  form  or  kind  of  money  received  should  he 
specially  averred.  (Acts  1863,  p.  687.)  There  are  other 
grounds  on  which  the  validity  of  the  judgment  in  this  partic- 
ular may  be  questioned,  but  inasmuch  as  it  is  not  necessary  to 
pass  upon  them  we  forbear  to  discuss  them. 

The  Court  below  is  directed  to  modify  the  .judgment  by 
striking  out  that  portion  of  it  which  requires  that  the  &vm 
recovered  should  be  paid  in  gold  or  silver  coin  of  the  United 
States.  The  judgment  as  so  modified  to  stand  as  the  judgment 
m  the  case. 


E.  LAISTE  V.  JOSEPH  GLUCKAUF. 

Cktm  AFmineD. —  The  case  of  Carpentter  r,  Atherton,  25  Gal.  664,  affirmed 

COMTBACT  TO  PAT  IN  GOLD  OB  LbgAL  TbNDSB  NOTBS  AT  OOLD  VALDS. —  A  eOB- 

tract  agreelQg  to  pay  a  apeeiflc  sain  In  gold  coin,  or,  apon  failure  thereof,  to 

jftLj  auch  farther  aum  aa  maj  be  equal  to  the  difference  In  value  between 

gold  coin  and  legal  tender  notes,  belonge  to  the  clasa  of  contracti  provided 

for  In  the  ao-called  Specific  Contract  Act,  and  may  be  enforced  according  to 

Ita  meaning. 
tAKB. —  CoNSTBUCTZON  OF. —  The  meaning  of  sneh  contract  la  that  the  maker  w&l 

pay  In  gold  coin,  or,  if  he  doea  not  do  ao.  In  legal  tender  notes  at  their 

gold  Taloe. 
IvpoxiNT  ON  SUCH  CoNTBACT.—  A  Judgment  may  bo  rendered  on  sodi  eootraet 

payable  In  gold. coin  alone. 
Objbct  of  Specific  Contract  Act. — The  Specific  Contract  Act  was  not  Intended 

to  legalize  coti tracts  which  without  it  *were  Illegal,  but  to  proride  a  remedy 

for  enforcing  certain  contracts,  if  held  to  be  legal. 
Judgment  whbn  thebb  is  a  Trial. —  If  in  an  action  on  a  promissory  aote  a 

trial  is  had,  the  Court  may  render  Judgment  for  the  amount  of  the  note  and 
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Interest,  and  make  the  judgment  bear  the  same  rate  of  interest  as  the  cob- 
tract,  although  the  complaint  only  prays  for  judgment  for  the  face  of  th« 
not*. 
JVDOMBNT  ON  NoTB  Patablb  IN  GoLD  OB  Gbnbnbacks. —  If  a  note  is  made 
payable  in  the  alternative,  either  in  gold  or  legal  tender  notes,  a  judgment 
rendered  oo  It  may  also  be  in  the  altematiTe. 

Appsai.  from  the  District  Court^  Second  Judicial  District^ 
Butte  County. 

This  action  was  brought  upon  a  written  contract,  of  which 
the  following  is  a  copy: 

**  Oboviixd,  August  4,  1863. 
**  $2,848. 

'^Siz  months  after  date,  without  grace,  for  value  received, 
I  promise  to  pay  to  the  order  of  George  0.  Perkins  the  simi 
of  $2,843  in  gold  coin  of  the  standard  value  of  1860  of  the 
United  States  of  America,  with  interest  at  one  and  one  half 
per  cent  per  month  till  paid.  And  if  said  principal  and  inter- 
est is  not  paid  in  gold  coin,  as  above  stated,  then,  for  value 
received  I  promise  to  pay  to  the  order  of  said  G.  Perkins,  in 
addition  thereto,  and  as  damages,  such  further  amount  and 
percentage  as  may  be  equal  to  the  difference  in  value  in  the 
San  Francisco  market  between  such  gold  coin  and  paper  evi- 
dence of  indebtedness  of  the  States  or  the  United  States,  that 
are  or  may  hereafter  be  made  a  legal  tender  in  payment  of 
debts  by  the  laws  of  this  State  or  the  United  States. 

"Joseph  Gluckaitf.'' 

After  setting  out  the  contract,  the  complaint  avers  that  the 
same  has  been  assigned  by  the  payee  thereof  to  the  plaintiff, 
and  that  there  is  due  thereon  a  certain  sum,  to  wit:  two 
thousand  eight  hundred  and  fifty-six  dollars  and  sixty-two 
cents  in  gold  coin,  or  a  certain  other  sum  in  legal  tender  notes, 
to  be  ascertained  by  adding  to  the  former  the  difference  in 
value  between  gold  and  legal  tender  notes  in  the  San  Francisco 
market,  adding  that  at  the  date  of  the  complaint  the  latter 
were  worth  in  that  market  only  fifty  cents  on  the.,dpllar  in. 
gold  coin. 

The  complaint  concludes  with  a  prayer  for  a  judgment  for 
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the  sum  of  two  thousand  eight  hundred  ftnd  fifty-eix  doQan 
and  sixty-two  cents  in  gold  coin  of  the  United  States^  and  is 
case  the  same  is  paid  in  legal  tender  notea^  that  the  amount  Vo 
be  paid  shall  be  made  equal  in  value  to  that  sum,  to  be  ascer- 
tained at  the  time  of  payment  from  the  prices  current  of  the 
San  Francisoo  market  as  to  the  value  in  gold  of  said  notes. 

The  defendant  first  demurred,  and  then  answered,  his 
demurrer  having  been  overruled.  The  Court  found  the  facto 
substantially  as  stated  in  the  complaint,  and  rendered  a  judg- 
ment in  favor  of  the  plaintiff,  payable  in  gold  coin,  for  tiro 
thousand  nine  hundred  and  forty  dollars  and  twenty-two  cents, 
the  amount  of  principal  and  interest  found  due  on  the  con- 
tract, with  a  direction  in  the  judgment  that  it  bear  the  same 
rate  of  interest  as  the  contract     The  defendant  appealed 

Jos*  E.  N.  Lewis,  for  Appellant. 

By  the  terms  of  the  inatrument  this  def aidant  had  the  right 
to  make  def ^.ult  in  payment  of  the  gold,  whidi  default  annulled 
the  contract  as  to  the  payment  of  gold,  and  plaintiFs  pre* 
tended  cause  of  action,  if  any,  was  upon  the  second  contract 

The  agreement  to  depreciate  the  currenqr  of  the  United 
States,  known  as  the  treasury  notes,  by  paying  them  on  said 
demand  at  their  supposed  market  value  in  San  Francisoo,  is 
likewise  null  and  void,  for  the  reason  that  said  agreement  is 
wholly  without  any  considerati(»i  and  in  contravention  of  the 
laws  of  Congress  as  applied  to  the  currency  of  the  United 
States.  And  in  contemplation  of  law,  as  one  dollar  in  coin  is 
not  of  more  value  than  one  in  United  States  treasury  notes, 
by  the  nonpayment  of  coin,  as  contradistinguished  from  said 
notes,  the  plaintiff  would  sustain  no  damage. 

It  is  a  self-evident  proposition  that  the  maker  of  the  in- 
strument set  forth  by  copy  in  the  complaint,  secured  to  himself 
the  privilege  of  paying  the  amount  due  thereon  in  any  one 
of  the  currencies  contemplated  by  the  instrument  The  choice  of 
the  currency  was  with  the  maker,  and  not  with  the  o^mer 
of  the  instrument. 

The  contract  does  not  set  forth  an  agreement  to  pay  in  inj 
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particular  kind  of  money,  but  is  an  agreement  to  pay  in  one 
of  two  kinds  of  money,  to  wit:  gold  coin,  or  United  States 
legal  tender  notes.  An  agreement  to  pay  in  one  of  two  cur- 
renciee  is  not  an  agreement  to  pay  in  any  one  specified  cur^ 
rency,  in  the  meaning  of  the  Act,  that  would  justify  the 
Court  in  rendering  a  judgment  directing  its  payment  in  one 
currency,  as  contradistinguished  from  the  other  currency  des- 
ignated by  the  contract  set  forth  in  the  note.  (Statutes  of 
1863,  p.  687.) 

Oeorge  Cadwalader,  for  Bespondent. 

If  words  can  ever  be  called  the  representatives  of  ideas  — 
certainly  in  this  note  they  express  as  the  most  prominent  idea 
of  both  maker  and  taker  that  the  note  was  to  be  paid  in  gold 
coin:  .**I  promise  (says  Gluckauf)  to  pay  to  the  order  of 
George  C.  Perkins  the  sum  of  $2,843  in  gold  coin  of  the 
standard  value  of  1860  of  the  United  States  of  America.** 

The  addenda  to  the  note  is  surplusage,  and  may  be  stricken 
out,  leaving  the  full  contract  to  stand  —  and  which  is  enforcible 
under  the  two  hundredth  section  of  the  Practice  Act  (Car- 
penf/^  V.  Athertan,  25  Cal.  564.) 

1^  last  clause  in  the  note,  when  considered  in  the  light  of 
the  pleadings,  shows  that  a  performance  of  it  would  be  as 
damaging  to  respondent  as  the  judgment  rendered  —  for  by  it 
lie  agrees  to  pay  by  way  of  damages  the  quantity  of  paper 
that  it  takes  to  buy  the  agreed  value  in  gold  coin.  The  effect 
of  this  clause  is,  however,  considered  by  appellant  to  waive  a 
liquidated  claim  in  favor  of  an  unliquidated  one,  and  thus  by 
reason  of  a  violation  of  an  agreement  to  pay  a  sum  certain  in 
a  given  time  he  would  gain  an  advantage  that  a  performance 
according  to  agreement  would  not  have  given.  The  law, 
however,  confers  no  such  reward  as  a  breach  of  contract — no 
snch  immuni^  nor  premium  is  given  to  a  wrongdoer;  but, 
on  the  contrary,  the  law  strives  by  its  machinery  to  give  that 
which  was  promised,  as  well  as  costs  by  way  of  damages. 
The  right  of  election  is  not  given  to  the  party  in  default! 
The  last  clause  in  the  note  gives  damages  as. a  penalty  result- 
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ing  from  the  non-observance  of  the  first  dansa  To  this  p«b 
alty  we  are  not  necessarily  obliged  to  have  reeoursey  for  the 
two  hundredth  section  of  the  Practice  Act  gives  us  the  rig^  to 
have  the  contract  specificallj  performed* 

By  the  Court,  Sandebson,  C.  J. 

All  the  points  made  by  counsel  for  appellant  relating  to  the 
constitutionality  of  the  so-called  Specific  Contract  Act  of  1863 
we  pass  without  further  notice.  So  far  as  this  Court  is  con- 
cerned, that  question  has  been  put  at  rest  (Carpentier  y.  Alher- 
ton,  25  Cal.  564,)  and  contracts  made  under  that  Act  must  be 
held  valid. 

But  it  is  claimed  that  the  contract  in  this  case  is  not  within 
the  meaning  of  that  Act^  and  in  support  of  that  proposition 
the  case  of  Lamping  v.  Hyatt  et  al.,  27  Cal.  99,  is  cited.  That 
case,  however,  does  not  sustain  l{be  proposition.  We  there 
held  that  the  contract  sued  on  was  not  a  gold  contract  and  did 
not  therefore  support  the  judgment,  which  required  satisfaction 
in  gold.  There  is  an  obvious  difference  between  the  terms  of 
the  contract  in  that  case  and  the  contract  in  this. 

The  Specific  Contract  Act  (so  called)  did  not  ppop^  to 
make  contracts  legal  which  otherwise  were  illegal,  Wi  to 
extend  to  certain  contracts  assumed  to  be  legal  the  equitable 
remedy  of  specific  performance.  It  was  matter  of  doubt 
whether,  assuming  those  contracts  to  be  legal  and  not  repug- 
nant to  the  legislation  of  Congress  upon  the  subject  of  legal 
tender,  the  Courts  had  the  power  to  enforce  their  performance 
in  such  a  manner  as  to  secure  all  the  benefits  intended  thereby, 
or,  in  other  words,  whether  the  Courts  would  or  could,  with- 
out the  aid  of  legislation,  extend  to  such  contracts  the  remedy 
of  specific  performance.  To  remove  that  doubt,  and  for  no 
other  purpose,  the  Act  in  question  was  passed.  If  the  Conrts 
should  determine  that  contracts  of  the  character  contemplated 
by  tlie  Act  were  illegal  and  void  on  accoimt  of  some  repug- 
nancy to  all  or  either  of  the  laws  of  Congress  providing  what 
shall  be  legal  tender  in  payment  of  debts,  the  Act  woula  have 
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no  office  to  perform  and  become  harmless  beeause  inoperative. 
If,  on  the  contrary^  sneh  oontraots  should  be  held  valid,  a: 
remedy  in  case  of  their  nonperformance,  about  whidi  there 
could  be  no  controversy,  would  be  provided,  and  any  incon- 
venience which  might  result  on  account  of  any  real  or  sup- 
posed uncertainty  as  to  the  remedy  would  be  obviated.  Sudi 
was  the  object  of  the  Act  in  question,  and  it  had  no  other  pur- 
pose It  was  not  intended  to  operate  in  hostility  to  any  of 
the  laws  of  Congress,  but  to  secure  on  the  part  of  all  citizoos 
an  honest  observance  of  the  terms  of  their  contracts  and  to 
prevent  them,  so  far  as  it  could  be  lawfully  done,  from  availing 
themselves  of  a  legal  measure  of  public  necessity  to  work  a 
moral  and  private  wrong. 

The  contract  in  suit,  in  our  judgment,  belongs  to  the  class 
mentioned  in  the  Act  in  question.  Counsel  do  not  agree  as  lo 
its  meaning.  We  shall  first  assume  for  the  purposes  of  this 
opinion  the  one  adopted  by  counsel  for  the  appellant  It  is 
then  an  alternative  contract  and  provides  for  payment  in  either 
of  two  kinds  of  money,  at  the  election  of  defendant,  both  of 
which  are  therein  specified.  The  precise  amount  to  be  paid, 
if  paid  in  one  kind  is  fixed ;  if  paid  in  the  other  kind  the  mode 
by  which  the  amoimt  is  to  be  ascertained  is  clearly  defined, 
and. by  that  mode  can  be  readily  determined  with  certainty. 
Such  being  the  case  the  judgment  by  the  terms  of  the  Act  in 
question  ought  ordinarily  to  follow  the  contract  and  fix  the 
amount  to  be  paid  if  paid  in  gold  and  the  amount  to  be  paid 
if  paid  in  legal  tender  notes.  The  defendant  could  then  have 
paid  it  off  in  either  kind  of  money.  If  he  did  not  pay  volun- 
tarily the  execution  would  have  followed  the  judgment  and 
alternatively  directed  the  Sheriff  to  collect  in  either  kind  of 
money.  At  the  sale  the  defendant  could  have  directed  the 
Sheriff  to  sell  for  gold  or  legal  tender  notes  at  his  option.  If 
he  did  not  so  direct,  the  plaintiff  or  the  Sheriff  could  have 
elected.  So  there  is  no  good  reason  why  this  contract  may  not 
be  held  to  be  within  the  Act  even  when  construed  as  contended 
for  by  counsel  for  the  appellant. 

But  there  is  another  interpretation  of  this  contract  whicdi 
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was  adopted  by  the  Court  below  and  which  we  think  is  die 
right  construction.  To  interpret  a  contract  is  to  ascertain  the 
true  intent  of  the  contracting  parties,  and  when  that  has  been 
done  it  is  the  duty  of  the  Court  (unless  the  intent  be  an  ill^ 
one)  to  carry  it  out  and  to  render  that  form  of  judgment  which 
will  be  most  effectual  for  that  purpose. 

No  one  can  read  the  contract  in  question  without  the  con- 
viction that  it  was  made  to  take  on  its  peculiar  form  solely  for 
the  purpose  of  affording  security  and  protection  to  the  payee 
and  not  to  secure  to  the  maker  a  privilege  or  an  advantage. 
It  is  manifest  that  it  was  the  first  intuition  of  the  payee  to 
secure  a  payment  in  gold  if  such  payment  ^could  be  lawfully 
enforced;  and  secondly,  if  that  could  not  be  done,  payment 
in  legal  tender  notes  at  their  value  in  the  San  Francisco  market 
when  converted  into  gold.  It  was  not  the  intention  of  the 
parties  to  the  contract  to  give  the  maker  the  benefit  of  an 
alternative,  but  to  compel  payment  in  gold,  which  is  especially 
evident  from  the  fact  that  the  alternative  claimed  to  have  been 
stipulated  for  could  not  possibly,  if  the  contract  should  be 
performed  in  that  way,  secute  any  advantage  or  benefit  to  him, 
for  in  either  way  he  agrees  to  pay  the  same  value,  and  the 
Court  in  decreeing  specific  performance  by  exacting  payment 
in  gold  has  not  gone  beyond  nor  stopped  short  of  the  inten^on 
of  the  parties. 

It  is  next  claimed  that  the  relief  granted  exceeds  that  prayed 
for  in  the  complaint.  This  point  is  based  upon  the  fact  that 
the  complaint  does  not  ask  for  accruing  interest^  and  that  the 
judgment  be  made  to  draw  interest  at  the  same  rate  as  the 
contract,  whereas  the  Court  allowed  accruing  interest  and 
framed  the  judgment  so  as  to  make  it  draw  the  same  rate  of 
interest  as  the  contract  In  support  of  this  point  Lamping  i 
Co.  V.  Hyatt  et  ah,  supra,  is  cited.  But  that  was  a  case  of 
default  Where  judgment  is  by  default^  «the  Court  cannot 
grant  greater  relief  than  is  demanded  in  the  complaint;  but 
where  there  is  a  trial,  the  Court  may  grant  any  relief  con- 
sistent with  the  case  made  in  the  complaint  and  embraced 
within  the  issue.     (Praa  Act,  Sec  147.)     The  contract  is  set 
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out  in  the  oomplaint^  and  accruing  interest  and  interest  on  the 
judgment  are  embraced  within  the  issue,  notwithstanding  they 
tare  not  indnded  in  the  prayer. 
Jndgmeat  afSrmed. 

SAWTXBy  J.,  concurring  speciallj. 

I  ooncnr  on  the  second  ground  stated  in  the  opinion. 

GuBBJCT,  J.,  concurring  specially. 

I  concur  in  the  judgment 


HENRY  J.  ABBOTT  v.  0.  D.  DOUGLASS. 

B«fuw  09  INTBRLOCUTOBT  OsDns  —  Intcrlocatorj  orderi  made  In  the  prognM 
of  a  trial  will  not  be  reTlewed  In  the  appellate  Coart  nnleea  thej  are  em- 
bodied in  a  statement  or  bill  of  exceptlone. 

Qbudui  stszuko  out  Airswn  Ami  Tbxal. —  If  an  anawer  Is  filed,  raising  aa ' 
Issue  or  Issues,  and  a  trial  Is  had,  and  wl^tnesses  are  sworn  and  examined, 
and  the  Court  takes  the  ease  Into  consideration,  it  cannot  then  strike  out 
the  answer  of  the  defendant  and  enter  his  -default,  and  render  lodgment  fat 
plaintiff  foi  the  amount  claimed  in  the  complaint. 

▲ir  Ahuweb  stricksn  out. —  An  answer,  notwithstandloff  an  order  to  strike  It 
•at,  Is  still  entlUed  t»  Ita  place  in  the  judgment  roU. 

Appsax*  from  the  District  Court,  Seventh  Judicial  District, 
Mendocmo  County. 

The  defendant  appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

DeloB  Lake,  and  Robert  F.  Morrison,  for  Appellant 
The  only  ground  which  the  record  discloses  for  the  action 
of  the  Court  was  the  plaintiff* s  motion,  and  we  are  left  to  search 
in  vain  for  any  legal  reason  why  the  answer  of  the  defendant 
should  have  been  thus  unceremoniously  stricken  out,  and  there 
■poll  a  judgment  passed  against  him  l^  default 
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P.  L.  Edwards,  for  Respondent 

All  legal  intendments  are  in  favor  of  the  judgment  It  is 
to  be  presumed  that  there  was  a  proper  inquiry  of  damages,  if 
in  fact  any  was  necessary,  and  that  the  judgment  for  want  of  an 
answer  was  properly  taken.  (Johnson  v.  Bepvlveda,  6  CaL 
149 ;  Orewell  v.  Henderson,  7  CaL  290.) 

By  the  Court,  Shatteb,  J. 

This  is  an  action  for  false  imprisonment  The  defendant  in 
his  answer  denies  the  all^ations  of  the  complaint  seriatim, 
and  states  a  special  defense  by  way  of  justification.  Both  the 
complaint  and  the  answer  are  verified.  The  defendant  was 
defaulted,  and  thereupon  judgment  was  rendered  against  him 
for  three  thousand  dollars — the  full  amount  claimed  in  the 
complaint 

There  is  a  diversity  of  interlocutory  orders  and  other  entries 
in  the  transcript,  showing  in  detail  the  movement  of  the  cause 
in  the  Court  below,  and  on  which  the  appellant  relies,  in  the 
main,  to  make  out  that  the  judgment  is  erroneous.  But  inas^ 
much  as  these  entries  are  not  embodied  in  a  statement,  they 
were,  for  that  reason,  improperly  inserted  in  the  transcript,  and 
the  respondent  therefore  very  properly  insists  that  the  question 
of  error  is  to  be  treated  on  the  judgment  roll  alone,  (tagee  v. 
The  Mokelumne  HM  Company,  5  CaL  258 ;  Hidton  v.  Eeed, 
25  CaL  478.) 

The  judgment  is  as  follows:  ^'In  this  case  witnesses  were 
0wom  and  examined  for  plaintiff  and  defendants.  The  Goort, 
after  due  consideration,  and  being  fully  advised  in  the  prem- 
ises, ordered  that  the  answer  of  C.  D.  Douglass^  one  of  the  de 
fcndants  herein,  be,  and  the  same  is  hereby,  stricken  out;  and 
that  thereupon  the  default  of  said  Douglass  be  entered ;  and  the 
plaintiff,  H.  J.  Abbott,  have  judgment  against  said  defendant 
C  D.  Douglass  for  the  &um  of  three  thousand  dollars  and  bb 
.  costs  of  suit  as  prayed  for  in  the  complaint" 

The  judgment  then  was  upon  default;  and  it  appears  by  thv 
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recitals  that  the  case  was  prepared  for  an  entry  of  a  default  by 
aa  order  striking  out  the  answer,  actually  filed.  *  {Drum,  v. 
Whitney,  9  Cal.  422.)  The  question,  then,  comes  upon  the 
validity  of  that  intermediate  order.  (Practice  Act,  Sec.  S44.) 
The  grounds  of  the  order  are  not  disclosed  in  the  judgment 
roll,  nor  do  they  appear  anywhere  in  the  miscellaneous  mattex 
contained  in  the  transcript  But  it  appears  from  the  recitals 
in  the  judgment:  First,  that  witnesses  were  sworn  and 
examined  in  the  case  for  both  parties,  and  that  the^Coart  after 
due  consideration  ordered  the  answer  to  be  struck  out  From 
the  fact  that  witnesses  were  so  sworn. and  examined,  it  is  to 
be  presumed  that  the  case  was  being  tried  upon  the  merits; 
for  under  no  possible  state  of  facts  would  it  be  proper  for  a 
Court  to  permit  witnesses  to  be  sworn  and  examined  in  con- 
nection with  a  motion  to  strike  out  a  pleading.  Furthermore, 
the  intendment  ihat  the  question  was  raised  on  the  trial  of  the 
action  is  fortified  by  the  direct  statement  in  the  judgment  that 
"witnesses  were  sworn  and  exanained  in  the  case."  Now, 
upon  what  ground,  if  any,  could  the  order  have  properly  been 
made  during  the  progress  of  the  trial  ?  If  there  be  any,  lying 
within  the  scope  of  legal  conjecture,  the  order  must  be  con-, 
sidered  as  having  been  properly  mada  It  could  not  have 
been  so  made  on  the  ground  that  the  answer  was  not  filed 
within  the  time  limited  by  law,  for  if  such  was  the  fact,  the 
plaintiff  waived  the  objection  by  going  to  trial  upon  the  merits. 
And,  forythe  same  reason,  it  could  not  have  been  properly 
made  on  the  ground  that  the  answer  was  not  duly  verified. 
And,  furthermore,  the  verification  appears  to  us  to  be  free 
from  objection^  Neither  can  the  order  be  vindicated  on  the 
ground  Uiat  the  answer  was  a  '^  sham,''  or  that  it  was  frivolous, 
irrelevant,  redundant  or  immaterial.  The  traverse  which  it 
contained  of  all  the  plaintiff's  allegations  is  conclusive  upon 
that  question,  and  relieves  us  from  the  necessity  of  looking 
into  the  special  defensa  The  grounds  upon  which. an  answer 
may  be  struck  out  are  mainly  defined  in  section  fifty  of  the 
Practice  Aot^  and  we  have  already  more  than  exhausted  them^. 
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It  may  be  added,  that  if  the  Court  in  the  cocmae  of  the  tnn\ 
became  satisfied  that  the  order  was  f  alladoas  as  matter  of  kw, 
or  found,  on  the  testimony  adduced,  that  the  allegadous  of 
the  complaint  were  true  and  that  the  justification  stated  in 
the  ansEwer  was  false,  the  proper  sequence,  in  either  event,  was 
not  an  order  striking  out  the  answer,  but  a  judgment  iu  chief 
for  the  plainti£F  based  upon  a  finding  in  his  favor. 

It  is  suggested  for  the  reepondent  that  the  answer  may  hive 
been  strickdn  out  on  Ihe  ground  that  the  plaintiff  neglected 
to  appear  and  testify  in  disobedience  to  a  subpoena  served  upon 
him;  or,  that  being  oalled  upon,  he  refused  to  be  sworn;  or, 
that  being  sworn,  he  refused  to  answer;  or  on  the  ground  that 
being  required  to  subscribe  an  affidavit  or  deposition,  he  re- 
fused to  do  sa  (Practioe  Act,  Sec  409.)  The  answer  is 
obvious.  The  statement  in  the  judgment  that  '' witnesses 
were  swom  and  eacannined  in  the  case  for  both  parties,''  and 
that  ^'the  Oourt,  after  due  consideration  and  being  fully  ad- 
vised in  the  premises^  ordered,"  etc,  eocdudes  the  idea  that 
the  order  striking  out  the  defendant's  answer  was  made  on 
the  score  of  any  personal  n^lect  or  any  personal  contumacy 
on  his  part  It  appears  by  the  record  that  the  order  was  upon 
'^  consideration,"  and  that  the  consideration  was  limited  to  the 
testin^ony  adduced. 

In  discussing  the  question  presented,  we  have  referred  famil- 
iarly to  the  answer.  The  answer,  notwithstanding  die  order 
striking  it  out^  is  entitled  to  its  position  in  the  jndgmoit  roll 
The  phrase  '^  struck  out,"  as  applied  to  a  pleading,  is  figu- 
rative only.  An  order  sustaining  a  demurrer  to  a  pleading 
defeats  or  suspends  for  the  time  being  its  legal  effect  in  the 
action,  and  a  successful  motion  to  strike  out  an  answer  does 
no  mora  In  either  event  the  pleading,  as  a  document,  remains 
in  official  custody,  and,  among  others^  for  the  purpose  of 
ulterior  proceedings  in  Ihe  Court  that  made  the  oi^er,  or  f<v 
the  purpose  of  handy  review  in  the  Court  of  errors.  Further, 
the  Practice  Axst  requires  peremptorily  that  whenever  aa 
answer  has  been  put  in  that  it  shall  constitute  a  part  of  the 
judgment  roll,  no  matter  how  the  Court  may  deal  with  it  od 
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demurrer  or  on  motion  to  strike  out^  or  find^  on  trial,  as  to  the 
truth  of  its  averments. 

Hie  concluflioa  is  that  the  judgment  is  erroneous;  and  for 
the  reason  that  the  order  striking  out  the  answer  of  the  appel- 
lant cannot  be  right  hy  any  known  legal  possibility. 

Judgment  reversed  and  new  trial  ordered. 

ICr.  Justice  Sawtbb  delivered  the  following  di8sef..ing 
opinion,  in  which  Mr.  Chief  Justice  Sandbbson  concurred. 

The  appeal  is  from  the  judgment.  There  is  no  statement 
on  appeal,  and  none  of  the  grounds  relied  on  by  appellant  to 
reverse  the  judgment  are  disclosed  by  Ihe  judgment  roll. 
The  answer  of  defendant,  Douglass,  having  been  stricken  out 
by  the  Court,  the  Judgment  roll — in  our  opinion — consists  of 
the  complaint,  the  summons,  proof  of  service,  the  entry  of 
default,  and  a  copy  of  the  judgment.  The  other  orders  em- 
braced in  the  transcript  form  no  part  of  the  judgment  roU^ 
and  caimot  be  reviewed  on  this  appeal.  There  is  nothing  to 
show  upon  what  any  of  them  were  based,  or  the  circumstances 
under  which  they  were  made.  They  properly  constitute  no 
part  of  the  record  on  appeal.  If  the  appellant  desired  to 
have  any  of  these  orders  reviewed,  he  should  have  introduced 
them  into  the  record  on  appeal  by  a  statement,  together  with 
such  other  matters  constituting  a  part  of  the  proceedings  as 
would  enable  this  Court  to  determine  whether  there  was  error 
or  not.  (Harper  v.  Minor,  27  Cal.  107.)  Had  he  made  a 
statement,  and  omitted  anything  necessary  to  a  full  under- 
standing of  the  grounds  upon  which  the  orders  were  made, 
the  respondent  would  have  had  an  opportunity  to  supply  the 
defect  by  amendment;.  He  has  had  no  such  opportunity.  The 
order  striking  out  the  answer,  and  the  grounds  of  the  motion 
to  strike  out,  should  have  been  brought  to  the  attention  of  the 
Court  in  the  same  manner.  After  the  answer  was  stricken 
out,  the  document  remained  on  the  files  as  a  part  of  the  his* 
tory  of  the  case,  but  it  was  no  longer,  in  legal  contempla* 
tion,  a  pleading  in  the   cause.    There  is  nothing  in  the  record 
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which  shows  the  grounds  upon  which  the  order  was  oased,  and 
we  cannot  tell  whether  it  was  properly  made  or  not.    It  may 
be  that  it  was  struck  out  under  section  four  hundred  and 
twenty  of  the  Practice  Act,  for  a  refusal  by  defendant  to  attend 
and  testify  at  the  trial.     The  presumptions  are  all  in  favor  ol 
the  correct   action  of  the  Court     The  striking  out  of  the 
answer,  default  and  judgment  were  entered  by  the  order  ol 
the  Court,   and  the  judgment  recites  that  "witnesses  weK 
sworn  and  examined  by  plaintiff  and  defendants;*'  so  there 
must  have  been  in  fact  some  kind  of  trial.     But  this  is  not 
inconsistent  with  the  idea  that  the  answer  was  properly  struck 
out.     The  course  of  proceedings  on  the  trial  may  well  have 
been  as  follows :    The  plaintiff  may  have  introduced  testimonj 
proving  his  case  and  rested ;  the  defendant  have  presented  his 
evidence  and  rested;  then  plaintiff  may  have  called  the  defend- 
ant as  a  witness  on  his  behalf  in  rebuttal,  and  the  defendant 
having  failed,  or  refused  to  appear  and  testify,  plaintiff  maj 
have  produced  his  subpoena,  proved  due  service,  and  upon  the 
failure  or  refusal  of  defendant  to  appear  and  testify  in  pursu- 
ance of  the  conmiand  of  the  writ,  have  moved  the  Court  t^ 
strike  out  his  answer  and  enter  judgment  in  his  favor  on  that 
ground,  which  motion  the  Court  may  have  granted.    If  thi^ 
was  in  fact  the  course  of  proceeding,  tJiere  was  no  error.    AnJ 
there  is  nothing  in  the  recitals  of  the  judgment,  or  in  the 
judgment  roll — ^whether  the  answer  is  regarded  as  a  part  of 
the  roll  or  not — inconsistent  with  such  a  course  of  proceeding. 
If  this  was  not  the  course  of  proceeding,  or  if  there  was  in 
fact  any  error,  there    were  three  ways  of  bringing  the  error  to 
the  notice  of  this  Court  for  review.     The  party  might,  at  the 
time  of  the  trial,  have  drawn  up  a  bill  of  exceptions,  stating 
that  an  answer  had  been  £Qed;  the    proceedings  on  the  trial j 
the  circumstances  attending,  and  the  grounds  of  the  motion; 
the  ruling  of  the  Court  striking  out  the  answer  and  his  excep- 
tion, and  had  it  settled,  signed  by  the  Judge,  and  filed  it  in  Ui6 
cause.    The  bill  of  exceptions  embracing  the  answer  by  refer 
ence  or  otherwise,  would  thus,  under  the  provisions  of  the 
Practice  Act,  have  become  a  part  of  the  judgmfiot  nd^  and 
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would  have  presented  the  question.  Or,  after  the  trial,  appel- 
lant might  have  set  out  the  same  matter  in  a  statement  on 
motion  for  new  trial,  or  a  statement  on  appeal.  In  either  of 
these  modes,  the  other  party  would  have  had  an  opportunity 
to  introduce  any  matter  favorable  to  himself,  and  had  all  the 
facts  necessary  to  a  correct  adjudication  of  the  question  pro- 
sented.  But,  aa  the  case  now  stands,  the  respondent  has  had 
no  opportunity  whatever  to  show  that  there  was  no  error. 
And  the  facts  necessary  to  enable  us  to  determine  whether 
there  was  error  or  not,  are  not  before  us.  In  our  opinion,  the 
record  —  whether  the  answer  is  regarded  as  a  part  of  the  judg- 
ment roll  or  not — does  not  present  the  question  sought  to  be 
raised,  or  aiSrmatively  disclose  error,  and  all  presumptions  are 
in  "  vor  of  the  ruling  of  the  Court. 

We  see  no  error  upon  the  judgment  roll,  and  if  there  wa« 
any  error  in  the  proceedings,  the  appellant  has  failed  to  pre- 
sent it  in  such  a  form  that  we  can  review  it. 

There  would  seem  to  have  been  some  negligence  on  the 
part  of  appellant.  The  order  in  the  transcript  —  though  not 
properly  in  the  record  —  appears  on  its  face  to  have  been 
entered  at  the  July  term,  1864,  and  it  expressly  gave  appel- 
lant leave  to  move  to  restore  the  answer  upon  good  cause 
shown,  and  stayed  all  proceedings  till  the  next  term  to  enable 
lim  to  do  so.  The  next  term  was  in  November.  No  motion 
ai)pear8  to  have  been  made,  no  statement  on  appeal  prepared, 
and  no  action  of  any  kind  taken  till  January  17th  of  the  next 
y.jr,  when  this  appeal  was  taken* 

y{^  think  the  judgment  should  be  affirmedL 


C.  G.  HIDDEN  V.  DANIEL  M.  JORDAN. 

Raw  Trial  Arm  sbtsbsal  ov  Judomsnt. —  When  a  jadgment  Is  reverted  aod 
a  new  trial  cranted  in  general  terma,  the  case  goea  back  for  trial  upon  all 
the  larniea  of  fact  raised  bj  the  pleadings. 

taesDicpnoN  THAT  Statement  contains  all  thb  RriDBNcn. —  If  the  statement 
OB  motion  for  a  new  trial  speciaes  certain  particulars,  in.  ri^atSon  to  Whldi 
H  |g  claimed  a  finding  of  fact  la  unsupported  bj  the  evidence,  tho  pc» 
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•amptlon  will  be  that  all  the  erldenee  upon  the  point  specified  la  entaliud 
tai  the  statement,  although  the  record  does  not  show  alBrmatlTelj  that  soeh 
was  the  case.     (Owen  ▼.  MarUm,  24  Cal.  S76,  as  to  this  point,  ovemitod.) 

■zciPTXONS  TO  FtNonvQS  uxvDBB  ACT  OF  1861. —  If  the  Jadge  neglects  to  And 
the  facts,  or  If  he  omits  to  find  apon  any  Issne  essential  to  the  detennlot- 
tlon  of  the  case,  an  exception  maj  be  taken,  under  the  Act  d  1861,  to  the 
want  of  a  finding  In  the  former  case,  or  for  a  defect  In  the  latter,  bat  the 
exception  for  a  defectlTO  finding  must  point  oat  wherein  the  defect  contlita 

ICaNtrnB  of  findiwo  Fa.cts. — A  finding  shoold  consist  of  a  condse,  dlfUnct, 
pointed,  and  separate  statement  of  each  essential  fact  established  bj  the 
STldence,  In  the  proper  order,  without  any  of  the  testimony  by  which  the 
facts  are  proved,  followed  by  a  similar  statement  of  the  condudoas  of  law 
drawn  from  the  facts  thus  found.  An  opinion  la  not  a  finding.  The  Itttff 
forms  a  part  of  the  judgment  roll ;  the  former  does  not. 

BtatwrnUs  AMD  Spbcific  Findimo  of  Facts. —  If  a  discrepancy  ezisti  bstweea  t 
general  finding  and  the  more  specific  findings  of  partlcnlar  facts,  the  spedilc 
findings  must  control. 

RnmiNca  to  taki  am  Accouiit. — ^Where  the  taking  of  an  aeoount  Is  required. 
It  Is  In  the  dlscrotlon  of  the  Court  to  take  the  account  or  to  rafer  It  te  a 
Commissioner  or  referea  to  state  It. 

MosTaAGBB  IK  PossBSsiON. —  A  mortgagee  la  possession  Is  accountable  far  the 
actual  receipts  of  the  net  roots  and  profits  after  deducting  neceaiaiy  ex- 
pensea  of  managing  the  property. 

•am. —  Taxes  paid,  and  necessary  repairs  made  by  the  mortgagee  In  pptailen, 
are  Included  In  necessary  expenses. 

flans. — New  and  permanent  Improrements  In  fences  made  by  a  mortgagee  la 
possession  are  not  necessary  expenses  for  which  he  can  recover,  unlcM  the 
fences  were  necessary  for  the  protection  of  the  cropa.  Bnt  If  the  valee  of 
the  rents  and  profits  are  enhanced  by  the  fences  made,  the  mortgagee  eumot 
bo  charged  with  such  enhanced  value  unless  an  allowanos  la  alao  snde  fm 
tha  value  of  snch  fenea 

IsMB. —  A  mortgagee  In  possession  Is  not  bound  to  work  the  land  hinself  if  he 
can  rent  It  for  Its  full  value. 

/armnsT. —  Clrcumstancea  under  which  a  parol  eoatract  for  a  laiger  nts  ol 
Intsnst  than  ten  per  cant  per  annum  wlU  ba  anforcad. 

Afpbai*  from  the  Distriot  Oourt^  Seventh  Judicial  Distriot» 
Solano  Oounty. 

Plaintiff  reoovered  judgment  in  the  Oourt  below  and  defend- 
ant appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Ooui 


Thomas  M.  Swan,  for  Appellant 
M.  A.  Wheaion,  for  Bespondent 
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By  the  Oonrt^  SAwrxB,  J. 

This  cause  was  before  the  late  Supreme  Court  The  prin- 
'dples  of  law  applicable  to  the  case  were  then  declared,  and 
the  cause  remanded  for  a  new  triaL  (21  CaL  92.)  The  appel- 
lants insists,  that^  so  far  as  anything  is  shown  to  the  contrary 
by  the  record,  on  the  second  trial  the  Court  and  counsel  pro- 
ceeded on  the  theory  that  the  facts  as  well  as  the  law  had 
been  settled,  and  that  only  an  account  remained  to  be  taken; 
that  no  evidence  on  the  other  issues  in  the  case  appears  to 
have  been  introduced,  and  that  the  main  issues  formed  by  the 
pleadings  do  not  appear  to  have  been  tried  or  determined. 
The  respondent's  counsel,  on  the  contrary,  avers,  that  all  the 
issues  were  in  fact  tried,  notwithstanding  the  fact  that  the 
recovd  does  not  affirmatively  show  it  On  the  former  appeal 
a  i2ew  trial  was  ordered  in  general  terms,  and  the  case  undoubt- 
edly went  back  for  trial  upon  all  the  issues  of  fact  raised  by 
the  pleadings.  It  does  net  affirmatively  appear  in  the  record 
^ehether  testimony  was  ir  ut^Iuced  on  aD  of  the  issues  referred 
to  by  counsel  for  appellant  or  not  The  record  does  Aot  pur- 
port to  contain  all  t^e  evidence.  The  statement  on  motion 
h,i  new  trial  designates  the  grounds  of  the  motion,  and,  as 
required  by  section  one  hundred  ninely-five  of  the  Practice 
Act,  specifies  certain  particulars,  in  respect  to  which  the  ap- 
pellant would  claim  the  findings  to  be  unsupported  by  the  evi- 
dence, all  of  which  relate  to  questions  affecting  the  state 
of  the  account  between  the  parties.  The  statute  requires  the 
testimony  in  the  statement  to  be  confined  to  those  particu- 
lars. If  any  testimony  in  ^avor  of  plaintiff  bearing  upon 
the  points  specified  was  omitted  by  defendant,  it  was  the  duty 
of  plaintiff's  counsel  to  see  that  it  was  supplied  by  amend- 
ments. But  he  was  not  only  not  required  to  introduce  any 
testimony  not  bearing  upon  other  points,  but  it  would  have 
been  improper  for  him  to  do  so.  The  presumption,  therefore, 
is,  that  the  statement  does  not  oontain  all  of  the  testimony, 
or  any  testimony  upon  ihv  points  not  specified.  Under  the 
ftatute,  as  it  now  stands,  it  must  be  presumed  that  the  verdict 
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or  decision  is  sustained  by  the  evidence  in  all  respects,  exeept 
in  those  particulars  in  which  the  statement  specifies  the  evi- 
dence to  be  insufficient.  For  these  rciasons.  we  can  only  con- 
lader  the  particulars  thus  {specified. 

Exceptions  were  taken  to  the  findings  as  being  defective  in 
B0\'6ral  particulars,  in  pursuance  of  the  Act  of  1861  (Laws 
1861,  p.  589),  and  defendant  moved  to  vacate  them  on  that 
ground*  The  facte  were  not  so  fully  stated  in  the  findings  as 
isr. desirable  in  cases  of  the  character  under  consideration.  In 
jnost  of  the  material  particulars  sufficiently  designated  in  the 
exceptions,  the  defects  were  subsequently  supplied  by  amend- 
ments fihjd  by  the  Judge.  In  some  of  the  exceptions  the 
respondent  not  only  designated  the  point  upon  which  he  de- 
sired-.a  finding,  but  also  designated  how  he  desired  the  Court 
to  find  upon  the  point,  and  excepted  to  the  refusal  to  find  in 
the  vvjiy  designated.  We  have  often  seen  similar  exceptions 
in  other  cases.-  There  sterna  to  be  on  the  part  of  many,  a 
xnisapprehension  as  to  the  character  of  the  exception  to  be 
taken  under  the, Act  of  1861.  These  exceptions  are  not — as 
seems  to  be  supposed  —  to  be  taken  to  the  finding,  on  the 
ground  tjbat  a  fact  is  erroneously  found.  Errons  in  the  finding 
aire  not  to. be  corrected  in  this  looda.  Nor  is  there  any  such 
practice  provided  for  in  this;  Act  as  vacating  findings  on  the 
ground  that  they  are  defective.  The  design  of  the  statute  is 
to  enable  the  Court,  at  the  instance  of  the  party,  to  supply 
defects,  as  where  there  is  an  omission  to  make  any  finding  at 
all,  or  to  find  on  any  issue  of  fact  essential  to  the  determina- 
tion of  the  rights  of  the  parties.  ,A  party  is  entitled  to  a 
finding,  and  he  is  also  entitled  to  have  a  finding  upon  eveiy 
iasue  raised,  whiol-  i""  essential  to  the  determination  of  the 
CAse.  If  the  Judge  neglects  to  file  his  decision  in  writing, 
stating  the  facts  i<  and,  and  his  conclusions  of  law,  or  if  he 
omits  'to  rfind  u^n  any  issue  essential  to  the  determination  of 
the  case,  the  party  desiring  a  finding  may  except  for  the  want 
p^a  findi  ig  in  the  former  casoy  or  for  a. defect  in  the  latter; 
but  when  he  excepts  for  •defects,  the  "particular  defects  shall 
))^iaf«c'i^ally  and  particularly  designated ''—that  via  to  say, 
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he  must  Specify,  particularly,  the  point  or  iaeue  upon  which 
he  requires  the  Court  to  state  the  fact  found,  but  he  is  not 
authorized  to  dictate  how  the  Court  shall  find.  That  question 
must  be  determined  by  the  Court  from  the  evidence  in  the 
case.  If  the  Judge  errs  in  his  findings,  the  remedy  for  the 
error  is  by  motion  for  a  new  triaL  The  exception  as  above 
stated  is  the  only  exception  contemplated  by  the  Act  of  1861. 
But  the  exceptions  Contemplated  by  the  Act  must  be  filed 
within  five  days  after  the  making  of  the  finding  or  decision, 
and  must  be  brought  to  the  notice  of  the  Judge,  in  order  that  he 
may  have  an  opportunity  to  supply  the  defects  complained  of. 

While  on  this  subject — although  the  finding  in  this  case  is 
not  objectionable  on  that  ground  —  we  desire  to  suggest  to 
District  Judges  another  fault  of  frequent*  occurrence  in  the 
cases  appealed  to  this  Court  In  many  instances  the  finding 
is  an  opinion  rather  than  a  finding  of  facts  and  conclusions  of 
law.  In  it  the  facts  found,  a  rehearsal  of  evidence,  without 
stating  the  fact  supposed  to  be  proven  by  it,  conclusions  of 
law  and  argument,  are  all  mixed  up  in  such  a  way  that  it  is 
difHcnlt,  if  not  impossible,  to  tell  what  the  ascertained  facts 
of  the  case  are.  The  finding  of  facts  and  conclusions  of  law 
contemplated  by  the  statute  is  something  different  from  an 
opinion.  The  finding  should  consist  of  a  concise,  distinct, 
pointed  and  separate  statement  of  each  specific,  essential  fact 
established  by  the  evidence,  in  its  proper  order,  without  any 
of  the  testimony  by  which  the  facts  are  proved,  followed  by  a 
similar  statement  of  the  conclusions  of  law  drawn  from  the 
iacts  thus  found.  This  is  the  finding  contemplated  by  the 
statute,  which  is  to  be  annexed  to  and  form  a  part  of  the 
jndpTnent  roll.  If  an  opinion  is  written  —  and  we  are  always 
glad  to  find  one  in  the  transcript  —  it  should  be  entirely  sepa- 
rate from  the  finding,  and  filed  among  the  papers  in  the  case. 
The  Practice  Act  recognizes  an  opinion  as  something  different 
from  a  finding.     (.Sections  180,  208,  846.) 

Upon  comparing  the  fourth  original  and  very  general  find- 
ing, f  to  tJiP'eflFect  that  the  rents  and  prdfits  have  fully  repaid 
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to  defendant  the  four  thousand  dollars  and  interest  thereon, 
and  all  expenditures  upon  the  land,  with  the  several  more 
specific  findings  in  the  amendmenis,  we  are  unable  to  bai- 
monize  them.  If  a  discrepancy  exists,  the  more  specific  find- 
ings of  particular  facts  must  control.  According  to  both  the 
fourth  original  finding^  and  the  first  amendment  the  principal 
sum  to  be  pdid  is  four  thousand  dollars ;  and  according  to  the 
said  amendment  the  rate  of  interest  is  ''two  and  a  half  per 
cent  per  month,  payable  monthly;  and  if  not  so  paid,  a  new 
note  was  to  be  given  therefor,  itself  dn  ^ing  two  per  cent  per 
month."  And  on  January  4th,  1859,  the  amount  of  interest 
then  unpaid  was  one  thousand  two  hu-^dred  and  fifty-eight 
dollars  and  eighly-six  cents.  According  to  the  third  amend- 
ment the  full  amount  of  interest  then  dv  ^•d  been  at  that 
time  rendered  and  rejected,  and  the  interajt  then  due  thereby 
ceased  to  draw  interest  But  the  tender  of  four  thousand  dol- 
lars on  the  4th  was  held  —  and  we  think  correctly — not  to  be 
a  good  tender,  because  it  was  insufficient  to  pay  the  principal 
and  interest.  The  one  thousand  five  himdred  dollars  tendered 
on  the  8d  for  interest  undoubtedly  formed  a  part  of  the  four 
thousand  dollars  tendered  for  principal  on  the  4th,  and  was 
made  to  perform  double  duty,  and  the  tender  was  evidently 
not  made  in  good  faith.  The  tender  on  the  4th  being  bad,  the 
interest  on  the  four  thousand  dollars  continued  to  run  against 
the  plaintiff.  The  Court  does  not  find,  nor  does  the  evid^ce 
show  at  what  time  in  the  fall  of  1869  defendant  realized  his 
money  from  the  products  of  the  premises.  But  he  rented 
them  about  the  first  of  ilTovember,  at  which  time  a  new  fann- 
ing year  commenced,  and,  this  being  the  end  of  the  farming 
year,  is  probably,  under  the  ordinary  rules  for  making  rests  in 
such  eases,  the  earliest  moment  at  whidi  the  plaintiff  would 
be  entitled  to  charge  the  profits  of  the  year  against  defendant. 
Charging  them  at  this  time,  the  four  tliousand  dollars  princi- 
pal had  run  at  interest,  in  round  numbers,  ten  months,  since 
the  4th  of  January,  1859,  which  at  two  and  one  half  per  cent 
on  the  principal,  and  two  per  cent  on  each  m<mthly  instal* 
ment  of  one  hundred  dollars  interest^  from  the  date  it  fell  due, 
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would,  on  the  4th  of  Kovember,  1859,  amount  to  five  thou- 
Band  and  ninety  dollara.  Tbe  Court  also  found  that  the  defend- 
ant had  paid  &ix  hundred  and  five  dollars  and  sixty-four  cents 
taxes,  "'  a  portion  being  paid  each  year/'  without  stating  what 
portion,  and  that,  during  the  time  he  was  in  possession^  he 
built  stone  wall  fencing  of  the  value  of  one  thousand  two 
hundred  dollars,  without  stating  in  what  years.  As  to  the 
taxes,  the  several  amounts,  and  the  times  at  which  they  were 
paid,  are  admitted  in  the  record.  On  the  Ist  of  November, 
1858,  the  amount  of  taxes  paid  was  ninety-six  dollars  and 
thirty-nine  cents;  and  on  the  15th  of  October,  1859,  the  f)"^ 
ther  sum  of  ninety-eight  dollars  and  seventy  cents  was  paid. 
Allowing  <Hie  year's  interest  at  the  legal  rates  on  the  first  sum^ 
we  have  a  credit  for  taxes  in  favor  of  defendant,  in  round  num- 
bers, of  two  hundred  and  four  dollars,  which,  added  to  five 
thousand  and  ninety  dollars,  gives  the  sum  of  five  thousand 
two  hundred  and  ninety-four  dollars  .due  defendant,  November 
4th,  1859.  The  Court  found  the  rents  and  profits  of  that  year 
to  be  three  thousand  seven  hundred  and  thirty-one  dollars. 
Charging  this  sum  against  defendant  on  that  day,  and  deduct- 
ing it  from  the  said  amount  due  him,  there  would  remain  —  if 
we  have  made  no  mistake  in  the  computation  —  a  balance  in 
his  favor  of  one  thousand  five  hundred  and  sixty-three  doUara. 
The  Court  found  the  yearly  value  of  the  rents  and  profits  for 
the  next  three  succeeding  years  at  one  thousand  one  hundred 
dollars,  and  that  defendant  received  five  hundred  dollars  for  the 
year  1863.  Eegarding  them  as  chargeable  against  the  defend- 
ant at  the  end  of  each  year,  say  on  the  4th  of  November,  and 
casting  the  interest  on  ike  above  balance  and  accruing  monthly 
interest  to  November,  1860,  adding  the  taxes  paid  that  year,  and 
deducting  the  one  thousand  one  himdred  dollars  profits  of  tbe 
year,  taking  this  balance  for  a  new  principal,  and  so  continu- 
ing to  the  end,  regarding  the  five  hundred  dollars  for  1863  as 
paid  in  November,  1862,  and  deducting  it  at  the  same  time 
as  the  last  one  thousand  one  himdred  doUaiSi  it  will  be  found 
that  on  the  4th  of  November,  1862,  the  four  thousand  dollars 
an  interest  aocruixig  subsequent  to  January  4lliy  1869,  together 
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with  the  taxes  have  been  paid,  and  a  balance  left  of  somethiiig 
over  seven  hundred  dollars  in  favor  of  the  plaintiflf.  But  the 
one  thousand  two  hundred  and  fifty-eight  dollars  and  eighty- 
six  cents,  interest,  which  accrued  in  favor. of  defendant  prior 
to  January  4th,  1859,  upon  which  interest  was  stopped  bj 
the  tender,  has  not  yet.  been  disposed  of.  Deducting  the 
balance  in  favor  of  plaintiff  at  the  close  of  1862,  after  satisfy- 
ing the  principal,  interest,  and  taxes  accrued  subsequent  to 
January  4th,  1859,  from  said  item  of  one  thousand  two  hun- 
dred and  fif  ty-ei^t  dollars  and  eighty^six  cents,  interest  accrued 
before  that  time,  and  'all  of  the  rents  and  profits  found  by  the 
Court  to  be  chargeable  against  defendant,  will  have  beea 
absorbed  and  a  balance  of  more  thto  four  hundred  dollars  will 
be  left  in  favor  of  defendant*  To  this  balance  the  one  thou- 
sand two  hundred  dollars  paid  for  fencing,  of  whidi  no  account 
has  yet  been  taken  in  our  computation,  is  still  to  be  added. 
The  Court  allowed  this  sym  for  fencing  as  one  of  the  expendi- 
tures, and  it  must  therefore  be  presumed  that  it  was  found  to 
be  necessary,  there  being  no  finding  on  that  point,  and  no 
exception  for  defect  in  this  particular.  The  mode  suggested 
of  computing  the  interest  and  stating  the  accoimt  upon  the 
particular  facts  found,  is^the  most  favorable  one  to  the  respon- 
dent that  can  be  adopted.  If  we  are  anywhere  near  right  in 
our  computations,  it  seems  impossible  to  harmonize  the  spe- 
cific findings  in  the  amendments  with  the  fourth  original  find- 
ing, for  by  the  former  there  was  really  a  very  considerable 
balance  still  due  the  defendant.  And  if  so  the  judgment  is 
necessarily  erroneous  and  a  new  accounting  must  be  had. 

Appellant  insists  that  the  Court  erred  in  refusing  to  make 
an  interlocutory  order  settling  the  principles  upon  which  the 
accounting  was  to  be  had,  and  to  refer  it  to  a  Conmiissioner  or 
referee  to  state  the  account.  The.  Judge  is  at  liberty  to  state 
the  account  between  the  parties  and  determine  all  the  ques- 
tions in  the  case  himself,  if  he  chooses  to  do  so.  But  in  a 
'Oase  like  this,  where  his  time  is  limited,  it  would  be  very 
inconvenient,  if  not  almost  impossible,  to  do  it  It  would  he 
■flingalar,  indeed;  i^  in  the  ordiiiaiy  huny  of  a  trial  by  Ae 
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Court,  some  error  should  not  occur.  Unquestionably,  the  better 
and  safer  practice  would  be,  in  such  a  case,  to  refer  it  to  some 
competent  person  to  state  the  account.  But  the  Ckmrt  can  pur- 
Bue  such  course  afl  it  may  deem  advisable. 

A  mortgagee  in  possession  *^  will  be  accountable  for  the  ae- 
tual  receipts  of  the  net  rents  and  profits,  and  nothing  more, 
unless  they  were  reduced  or  lost  by  his  wilful  default  or  gross 
negligence.  By  taking  possession  he  imposes  upon  himseH 
the  duty  of  a  provident  owner,  and  he  is  bound  to  recover 
what  such  an  owner  would  by  reasonable  diligence  have 
received.''  (4  Kent's  Com.  166.)  This  is  the  rule  applicable 
to  the  present  case.  During  the  year  1853,  when  the  defend- 
ant worked  the  premises  himself,  he  is  bound  to  account  for 
the  net  proceeds  of  the  farm  after  paying  all  the  necessary 
expenses  of  carrying  it  on.  He  is  entitled  to  deduct  the  taxes 
paid  and  necessary  repairs.  As  a  general  rule,  the  cost  of 
new  and  permanent  improvements  cannot  be  allowed.  There 
may,  however,  be  special  circumstances  which  would  justify 
a  Judge  in  making  the  allowance.  In  this  case  the  value  of 
the  fencing  caimot  be  allowed  unless  the  fence  constructed 
was  necessary  to  the  protection  of  the  crops.  But  if  the 
value  of  the  rents  and  profits  were  enhanced  in  consequence 
of  the  built  ling  of  the  fence,  defendant  cannot  be  charged  with 
such  enhanced  value,  unless  an  allowance  is  also  made  to  him 
for  the  value  of  the  fence.  Although  the  defendant  was 
chargeable  for  the  actual  net  profits  while  he  carried  on  the 
farm,  he  was  not  bound  to  work  it  himself,  provided  he  could 
rent  for  the  full  yearly  value  of  the  premises  to  suitable  par- 
ties, who  would  manage  it  in  a  husbandlike  manner.  And 
while  he  thus  rented  it  at  its  full  value,  he  was  only  diarge- 
able  for  such  value.  Of  course  he  woidd  be  chargeable  for  all 
the  rents  received,  after  deducting  necessary  expenses,  during 
the  years  the  premises  were  rented.  The  evidence,  therefore, 
should  be  directed  to  the  value  of  the  premises  and  the  rents 
received,  and  not  to  the  actual  amount  of  the  products  raised 
by  the  tenant,  and  the  net  amount  such  tenant  was  enabled  to 
realize.     The  tenant  took  the  risk  of  a  favorable  or  unfavor- 
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able  season.  He  mi^t  pay  more  as  leiitB  than  he  could  acta- 
ally  realize  in  any  given  year,  and  he  might  pay  lees.  As  to 
the  crops  on  the  premises,  wh^  they  were  pmdbased  they 
belonged  to  the  real  purchaser,  and  not  the  party  atanding  in 
the  position  of  mortgagee,  and  if  they  were  tamed  over  to 
the  defendant  for  the  purpoee  of  making  the  last  payment  on 
the  purchaae  money  out  of  the  net  proceeds  derived  from 
them,  or  were  taken  by  defendant  and  devoted  to  that  purpose 
independent  of  any  express  agreement  in  regard  to  the  crops 
between  plaintiff  and  defendant,  then  they  stand  in  the  same 
position  as  other  rents  and  profits,  and  a  payment  out  of  them 
upon  the  purchase  money  must  inure  to  the  benefit  of  the 
plaintiff,  and  be  regarded  as  a  payment  by  him.  Of  course^ 
if  they  were  purchased  of  plaintiff  and  paid  for  by  defendant 
they  belonged  to  the  purchaser.  The  defendant  ia  entitled  to 
have  the  taxes  and  the  ordinary  necessary  expenses  and  neces- 
sary repairs  deducted  from  the  receipts  of  the  year  in  which 
they  were  respectively  paid. 

After  an  attentive  examination  of  the  transcript  and  briefs 
of  counsel,  we  are  forced  to  the  condusicm  tiiat  the  judgment 
should  be  reversed,  and  that  so  much  of  the  finding  as  rdates 
to  the  accounting  should  be  vacated,  and  to  that  extent  a  new 
trial  and  a  re-accoimting  between  the  parties  on  the  principles 
herein  indicated  be  had.     And  it  is  so  ordered. 

Mr.  Justice  Curret  expressed  no  opinion. 

By  the  Court,  Sawteb,  J.,  on  petition  for  rehearing. 

The  conclusiona  announced  in  our  opinion  before  filed  were 
not  adopted  without  an  anxious  and  thorough  investigation  of 
the  case  presented  by  the  record.  There  are,  however,  some 
portions  of  the  opinion  referred  to  in  the  petition  for  rehearing 
that  require  further  explanation,  and,  perhaps,  ou^t  not  to 
be  applied  to  this  case;  and  some  new  points  presented  that 
we  do  not  feel  at  liberty  to  pass  over  without  notice. 

It  is  first  insisted  that  in  respect  to  the  points  wherein  the 
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evidence  was  held  to  be  insufficient  to  sustain  the  findings, 
the  Court  applied  a  different  rule  from  that  followed  in  Owen 
Y.  Morton,  24  Cal.  376.  In  that  case  it  was  said,  substantially, 
that  where  the  record  fails  to  negative  the  fact,  that  there  was 
other  proof  upon  the  point  in  question,  when  it  appears  that 
there  was  other  evidence  in  the  case,  the  finding  of  the  Court 
below  would  be  presumed  to  have  been  supported  by  the  evi- 
dence omitted.  The  portion  complained  of  as  being  inconsis- 
tent with  the  rule  thus  stated,  is  the  last  paragraph  of  the  fol- 
lowing passage:  ''The  statement  on  motion  for  a  new  trial 
designates  the  grounds  of  the  motion,  and  as  required  by  sec- 
rum'  one  hundred  ninety-five  of  the  Practice  Act,  specifies 
certain  particulars  in  respect  to  which  the  appellant  would 
claim  the  findings  to  be  unsupported  by  the  evidence,  all  of 
which  relate  to  questions  affecting  the  state  of  the  accounts 
between  the  parties.  TIte  statute  requires  the  testimony  in 
ihe  statement  to  be  confined  to  those  particulars.  If  any  te9- 
Hmony  in  favor  of  plaintiff  bearing  upon  the  points  specified 
was  omitted  by  defendant  it  was  the  duty  of  plaintiffs  counsel 
to  see  that  it  was  supplied  by  amendments/'  This  was  said 
arguendo  in  discussing  a  point  decided  by  us  in  favor  of  the 
respondent,  but  it  turns  out  to  be  applicable  to  other  points 
decided  against  him.  Neither  the  case  of  Owen  v.  Morton, 
nor  any  other  upon  this  point,  was  called  to  our  attention  by 
counsel.  Upon  examination  of  the  case,  however,  it  is  evi- 
dent that  the  propositions  announced  in  the  two  cases  are 
inconsistent,  and  it  becomes  necessary  to  determine  which  is 
right,  and  to  establish  the  rule  upon  the  point  by  which  we 
shall  in  all  cases  hereafter  be  governed.  In  the  case  of  Owen 
V.  Morton,  the  point  was  not  made  or  discussed  by  counsel, 
and  we  followed,  without  questioning  its  correctness,  the  rule 
as  announced  in  Dawley  v.  Hovious,  23  Cal.  104,  and  in  some 
previous  decisions,  also,  apparently  adopted  without  discussion. 
And  we  may  have  followed  the  same  rule  in  subsequent  cases. 
But  since  the  decision  in  Owen  v.  Morton,  and  since  the  sub- 
mission of  this  cause,  the  question  has  been  fully  discussed  by 
counsel  in  another  case,  in  which  it  is  claimed  that,  if  the 
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rule  ever  was  correct  under  the  provisions  of  our  Pracriec 
Act,  it  ought  not  to  be  applied  to  statements  prepared  under 
the  very  specific  provisions  of  section  one  hundred  ninety-five 
as  it  now  stands.  And,  after  a  careful  examination  of  the 
question,  we  are  satisfied  that  the  rule  as  announced  in  ths 
opinion  in  this  case  harmonizes  Tvith  the  general  theory  of  the 
other  provisions  of  the  section  as  construed  by  us,  and  is  the 
proper  rule  to  be  adopted.  The.  section  provides  that,  "  Wlien 
the  notice  designates  as  the  ground  upon  which  the  motion 
will  be  made,  the  insufficiency  of  the  evidence  to  justify  the 
verdict,  or  other  decision,*  the  statement  shall  specify  the  pa^ 
ticulars  in  which  such  evidence  is  alleged  to  be  insufficient'* 

*  *  *  "  The  statemeiit  shall  contain  so  much  of  the  evi- 
dence or  reference  thereto  as  may  be  necessary  to  explain  the 
particular  points  thus  specified  and  no  more.*'  The  point 
wherein  the  defect  of  evidence  is  claimed  to  exist  must,  then, 
be  specified,  and  so  much  of  the  evidence  as  is  necessary  to 
explain  it  must  be  dntroduced,  and  no  more.  The  attention  of 
the  other  party  is  thus  directed  to  the  weak  point  in  his  evi- 
dence, and  if  anything  has  been  omitted  which  would  tend  to 
stren^hen  the  case  on  that  point,  he  has  an  opportunity 
afforded  to  supply  it  by  amendment,  and  it  is  his  duty  to  do 
so.  And,  in  practice,  we  have'  no  doubt  that  this  is  in  all 
cases  done.  It  is  for  this  purpose,  in  part,  that  a  party  is 
authorized  to  have  a  defective  or  erroneous  statement  settled 
by  the  Judge.  When  the  statement  has  been  filed,  and  the 
opposite  party  has  had  an  opportunity  to  suggest  the  necessary 
amendi.ients,  and  the  statement  has  been  thereupon  agreed  to, 
or  settled  by  the  Judge,  we  think  he  must  be  regarded  as 
being  estopped  from  averring  that  there  may  be  other  testi- 
mony upon  the  point.  As  to  all  other  points  not  specified  in 
the  statement  the  presumption  would  be  that  the  evidence 
sustains  the  verdict,  and  no  question  can  be  made  upon  it. 
This  view  is  sustained  by  the  principles  announced  in  the 
decision  of  Ringgold  v.  Haven,  1  Cal.  116.  After  stating 
instances  in  which  the  presumptions  as  to  the  suflSciency  oi 
the  evidence  would  be  in  f av<»r  of  tho  correct .  ruling  of  the 


April,  1865.]  Hn>DEN  v.  Jordan*  313 

OpiaUfh  «C  the  Court  on  Petition  for  Behearinff. 

Court,  Mr.  Justice  Bennett  says:  "But  it  is  not  properly 
applicable  to  what  is  denominated  a  ease,  the  very  scope  and 
object  of  whiA  is  to  bring  up  the  entire  testimony  and  pro' 
ceedings  which  may  be  deemed  of  importance  to  either  party/' 
The  "case''  referred  to  here  we  understand  to  be  just  such  a 
case  as  is  contemplated  by  our  present  statutes,  denominated 
a  "  statement,"  or  pomething  analogous  to  it,  and  governed  by 
the  same  principles,  (See  Qrah.  Pr.  290.)  Without  any 
expressed  intention  to  overrule  this  decision,  there  seems  to 
have  been  a  subsequent,  though  perhaps  inconsiderate  departr 
ure  from  it.  At  all  erents,  we  think  the  rule  as  now  stated 
by  us  should  be  applied  to  statements  hereafter  prepared  under, 
the  Act  as  it  now  stands.  When  the  rule  is  once  understood, 
to  require  a  certificate  that  the  record  contains  all  the  evi- 
dence introduced  on  each  point  specified  would  only  be  to  add 
80  much  useless  matter.  We  shall,  therefore,  follow  this  rule 
in  all  cases  where  the  statements'  are  prepared  after  the  pub- 
licatioD  of  this  opinion. 

The  statement  in  this  case  was  made  up  since  the  decision 
in  Owen  v.  Morton,  and  the  parties  may  have  relied  upon  that 
case  and  the  others  referred  to.  We  should  for  this  reason 
feel  bound  to  grant  a  rehearing,  if  we  deemed  it  necessary  to 
determine  the  cause  upon  the  question  as  to  the  sufficiency  of 
the  evidence  to  support  the  findings.  But  in  otir  opinion  it  ia 
not,  as  vnll  be  seen  hereafter. 

"Another  question,"  says  the  petition,  ** which  has  not 
attracted  the  attention  of  the  Court  is  this:  Can  Jordan,  with- 
out express  contract  in  writing,  collect  more  than  ten  per  cent 
per  annum  upon  his  four  thousand  dollars?"  The  question 
was  not  noticed  by  the  Court  because  no  such  point  was  made  • 
by  counseL  "Every  question  of  law,"  says  counsel,  "was 
decided  in  the  Court  below  as  this  Court  decides  it,  and  the 
computation  made  in  the  same  way."  Yet  we  hear  no  com- 
plaint as  to  the  rate  of  interest  allowed  in  the  computation, 
either  in  the  Court  below  or  in  this  Court,  until  it  is  made  in 
the  petition  for  rehearing,  after  a  decision  against  the  respon- 
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dent  upon  the  points  raised  and  diseuEoed.  We  should  not 
deem  it  neoessary  to  refer  to  this  point  at  all^  raised  as  it  is, 
for  the  first  time,  at  this  stage  of  the  prooeedings,  were  it  not 
for  the  fact  that  the  case  goes  back  for  a  re-aocounting,  and 
the  question  may  be  made  again  oa  the  farther  proceedings  in 
the  Court  below.  We  shall  also  notice  some  other  matters 
that  we  should  not  have  thought  it  necessary  to  discuss  had 
there  been  nothing  else  in  the  petition  requiring  further  obse^ 
vation. 

This  is  not  a  suit  by  Jordan  to  ^'collect"  either  principal  or 
interest  It  is  a  suit  in  equity  by  Hidden  against  Jordan  to 
establish  jb.  oontract,  and  then  enforce  it  The  complaint  was 
filed  in  November,  1868.  It  alleges  substantially  that  plain- 
tiff purchased  certain  tracts  of  land  from  third  parties;  that 
he  borrowed  from  Jordan  four  thousand  dollars  with  whidi  to 
make  payment  in  part;  that  he  agreed  to  pay  interest  thereon 
monthly,  at  two  and  a  half  per  cent  per  month,  and  if  the 
interest  should  not  be  paid  to  pay  interest  on  each  instalment 
thereof  from  the  time  it  should  fall  due,  at  two  per  cent  per 
month  and  to  give  his  notes  tiherefor;  that  it  was  agreed 
between  him  and  Jordan  that  the  lands  purchased  shonld  be 
conveyed  by  the  vendor  to  Jordan,  and  that  Jordan  should 
hold  the  title  in  trust  for  the  plaintiff,  and  to  secure  the  amount 
loaned  and  interest,  and  upon  payment  thereof  according  to 
the  terms  of  the  agreement  to  convey  to  plaintiff;  that  the 
purchase  was  made,  the  money  advanced,  and  the  lands  con- 
veyed to  Jordan  in  pursuance  of  this  agreement,  without  the 
same  having  been  reduced  to  writing;  that  afterward  the 
plaintiff  caused  a  contract  to  be  drawn  up  in  writing  (a  copy 
of  which  —  Exhibit  "B" — is  attached  to  and  made  a  part  of 
the  complaint)  and  presented  to  defendant  for  execution;  diat 
defendant  suggested  certain  amendments  of  which  he  made  a 
memorandum  in  writing  (which  is  also  annexed  as  Exhibit 
*^  C/'  and  made  a  part  of  the  complaint,)  and  directed  them  to 
be  incorporated  into  the  said  draft  of  agreement,  and  that  he 
approved  of  and  agreed  to  the  terms  of  the  agreement  aa  thus 
amended ;  and  said  defendant  then  and  there  agreed  to  aign. 
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execDte  and  deliver  to  said  plaintiff  the  instrument  thus  com- 
pleted; that  he  subsequently  refused  to  execute  the  agree- 
ment as  amended,  and  denied  the  oontract  altogether,  at  the 
same  time  claiming  that  be  had  purchased  the  land  on  his  own 
account.  Plaintiff  prays  that  the  conveyance  to  defendant 
may  be  adjudged  to  be  a  mortgage  to  secure  the  payment  of 
said  four  thousand  dollars  ^^  in  accordance  with  the  agreements 
contained  in  Exhibit  '  B  '  and  ^  C ;'  '^  '^  that  said  defendant  be 
decreed  to  enter  into,  execute,  Ckcknowledge  and  deliver  to  plain- 
,  Hff  his  agreemerd  in  terms  as  expressed  in  said  exhibit/'  and  for 
general  relief.  In  1850,  a  supplemental  complaint  was  filed 
in  which  plaintiff  alleges,  that  since  the  commencement  of  the 
action,  he  has  tendered  to  defendant  the  full  amoimt  due  upon 
said  contract  for  principal  and  interest,  and  demanded  a  con* 
revance  in  pursuance  of  said  agreement,  and  that  defendant 
refused  to  accept  the  money,  or  make  the  conveyance.  He 
then  asks  to  be  permitted  to  pay  the  money  into  Court;  that 
an  account  may  be  taken,  and  the  amount  due  ascertained, 
and  that  defendant  be  decreed  to  convey  in  accordance  with 
the  terms  of  said  contract  In  1863  plaintiff  filed  a  second 
supplemental  complaint  in  which  he  alleges  that  defendant 
entered  into  possession  of  the  premises  in  1858,  in  the  manner 
stated  in  the  original  complaint,  and  that  he  has  been  in  pos- 
session and  taken  the  rents  and  profits  ever  since,  and  in  so 
doing  has  made  himself  plaintiff's  trustee  for  the  same,  and 
that  he  is  boimd  to  account  for  the  proceeds,  etc,  and  prays, 
among  other  things,  that  defendant  be  required  to  account  for 
the  same,  '^  and  for  such  other  and  further  relief  in  addition  to 
that  prayed  for  in  this  and  his  former  complaints  as  to  the 
Court  may  seem  just  and  proper.*'  Upon  issues  joined,  the 
Court  found  the  contract  to  be  as  alleged,  including  the  rate 
of  interest,  but  found  against  the  tender  of  the  full  amount 
due,  and  made  the  accounting  upon  that  basis,  ^ow  this  is 
the  very  contract  which  plaintiff  alleges,  and  which  he  asks 
this  Court  to  enforce  according  to  its  terms.  He  seta  out  the 
very  contract  in  hac  verba  drawn  up  in  writing  which,  he  says, 
was  entered  into  and  finally  approved,  and  substantially  asks, 
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firstly,  that  it  be  established ;  secondly,  that  "  defendant  be 
decreed  to  enter  into,  execute,  acknowledge  and  deliver  to 
plaintiff  his  agreement  in  terms  as  expressed  in  said  exhibits;'* 
and  lastly,  after  it  shall  be  established  and  actually  executed 
and  delivered,  that  it  be  carried  into  execution  by  taking  an 
account  between  the  parties  and  decreeing  a  conveyance  of 
the  land,  upon  its  appearing  that  the  amount  due  has  been 
paid.  He  has  had  the  contract  set  up,  established,  and  the 
trust  arising  under  it  enforced  according  to  the  terms  alleged, 
and  according  to  the  prayer  of  the  complaint  Can  the  plaint- 
iff complain  that  his  relief  has  been  meted  out  to  him  by  the 
standard  which  he  himself  has  set  up  as  the  measure  of  bis 
.ight?  We  think  not  Should  the  contract  in  writing  in 
fact  be  first  executed  under  a  decree  of  the  Cburt,  as  prayed 
in  the  complaint  —  and  on  this  point,  for  the  purpose  of  the 
relief  granted,  the  Court  will  consider  that  as  done  which 
ought  to  be  done — the  question  now  raised  could  not  arise, 
for  there  would  then  be  a  contract  in  writing  for  interest  at 
the  prescribed  rate  to  be  enforced.  We  think  upon  the  case 
presented  by  the  record  that  interest  should  be  allowed  in  the 
accounting  at  the  rate  agreed  upon  in  the  contract  sought  to 
be  enforced,  according  to  its  tarms.  Had  this  been  a  suit  at 
law  by  Jordan  upon  the  parol  agreement  to  recover  the  money 
due,  the  question  would  have  been  a  very  different  one. 

Another  point  made  in  the  petition  for  the  first  time  is  the 
Statute  of  Limitations.  It  is  sufficient  on  this  point  to  aay, 
without  further  discussion,  that  the  record  presents  no  case 
for  the  application  of  the  bar  of  the  statute. 

In  considering  the  question  as  to  whether  the  amended  and 
more  specific  findings  of  the  District  Court  are  in  harmonv 
witli  its  general  finding  upon  the  state  of  the  account  between 
the  parties,  we  assumed,  in  our  opinion,  that  the  District 
Juds^e  allowed  the  item  of  twelve  hundred  dollars  expended 
in  the  construction  of  a  stone  wall  fence  on  the  premises.  It 
is  now,  for  the  first  time,  very  positively  asserted,  that  th«e 
was  "  no  allowance  made  by  the  Court  on  accovnt  of  the  done 
wall  to  Jordan.*'    Upon  this  point  there  is,  on  the  part  of 
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counsel,  a  palpable  "  change  of  baae  '^ — a  course  of  proceedings 
too  frequent  in  petitions  for  rehearing.  In  the  brief  filed  in 
the  case^  respondent's  counsel  complained  because  it  wa8 
allowed,  and  on  the  ground  that  there  was  no  testimony  to 
show  '^  that  it  was  necessary  to  the  preservation  of  the  estate 
or  the  crops,  and  without  such  proof  the  Court  ought  not  to 
allow  anything ;''  that  "  a  trustee  has  no  right  to  put  improve- 
ments upon  an  estate,  unless  they  are  necessary  to  its  preser- 
vation or  to  save  the  crops;''  that  the  stone  wall  was  an 
evident  attempt  to  "  improve  the  plaintiff  out  of  the  property.'* 
He  also  complained  that,  according  to  the  evidence,  the  esti- 
mate adopted  by  the  Court  of  the  length  of  the  wall  was  too 
great,  and  the  price  too  high,  and* then  adds:  "  Yet  the  Court 
allowed  one  thousand  two  hundred  dollars  for  the  wall  —  on$ 
hundred  and  twenty  dollars  more  than  the  highest  value  of  the 
wall  —  although  about  eighty  rods  of  it  was  inside  the  line,  caus- 
ing a  loss  of  a  strip  of  land  ten  to  fifteen  feet  wide/'  etc ;  and 
again :  '^  The  allowance  for  the  stone  wall,  one  thousand  two 
hundred  dollars,  and  one  half  of  the  proceeds  for  eighteen  hun- 
dred and  fifty-mne,  three  thousand  seven  hundred  and  thirty-one 
dollars,  making  four  thousand  nine  hundred  and  thirty-one  doJr 
lars,  was  a  clear  gift  to  the  defendant,  to  which  he  was  not 
entitled,"  When  counsel  make  in  their  printed  arguments  a 
formal  admission  of  a  fact,  or  a  principle  of  law  which  bears 
against  themselves,  it  cannot  be  expected  that  this  Court  will 
be  very  particular  in  ascertaining  whether  the  admission  is  cor- 
rect or  not,  and  counsel,  upon  reflection,  cannot  well  fail  to 
perceive  that  to  make  such  an  admission,  and  then,  after  the 
Court  has  acted  upon  it  as  correct,  vrithout  offering  any  sort 
of  excuse  for  such  action,  apply  for  rehearing  upon  the  ground 
that  the  decision  is  based  upon  an  erroneous  hypothesis,  is  — 
whether  intended  or  not — but  trifling  with  the  Court  In  this 
case,  altliough  the  finding  does  not  state  in  express  terms  that 
the  item  for  the  wall  was  allowed,  yet  we  think  the  plain 
inference  from  the  record  is,  that  it  was;  and  we  cannot  sup- 
pose that  respondent's  counsel  would  have  made  such  stren- 
nous  efforts  in  his  briefs  to  show  that  it  was  improperly  allowed^ 
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or  if  not,  that  it  was  allowed  at  too  great  a  sum,  unless  it  had 
been  understood  by  all  parties  that  it  was  in  fact  allowed.  It 
is  still  insisted  in  the  petition,  that,  if  allowed,  it  was  erro- 
neously done,  for  the  reason,  that  there  is  no  finding,  and  n« 
evidence  in  the  record  to  support  such  a  finding,  that  the  wall 
was  necessary  for  the  protection  of  the  crops.  There  is  no 
express  finding  on  that  point  one  way  or  the  other,  and,  aa 
there  is  no  exception  for  defect  in  that  particular,  the  item 
having  been  allowed,  the  presumption  is,  under  the  statute  of 
1861,  in  favor  of  its  correct  allowance;  and  as  no  point  is 
specified  in  the  statement  as  to  the  sufficiency  of  the  evidence 
to  sustain  a  finding  that  the  wall  was  necessary,  we  could  not 
expect  to  find  any  evidence  on  the  point  in  a  statement  prop- 
erly prepared.  The  statute  expressly  forbids  its  introduction- 
These  very  principles  were  invoked  by  respondent  upon  other 
points  made  against  him  in  this  case,  and  enforced  in  his  favor 
in  our  former  opinion.  Respondent  certainly  cannot  expect 
us  to  apply  one  rule  to  his  points,  and  another  to  the  i^)pel- 
lant's.  We  have  admitted  that,  in  view  of  the  former  action 
of  the  Court,  we  may  have  done  the  respondent  injustice  by 
applying  to  the  statement  the  rule  announced  in  this  case,  as 
to  the  sufficiency  of  the  evidence  to  sustain  certain  findings, 
and,  for  this  reason,  we  lay  the  sufficiency  of  the  evidence  ont 
of  the  case,  and  it  will  be  unnecessary  to  discuss  it  farther. 
Our  former  opinion  will  also  be  modified  by  omitting  that 
portion  relating  to  the  sufficiency  of  the  evidence  to  sustain 
the  findings. 

This  brings  us  to  the  question,  whether  the  amended  and 
specific  findings  are  in  harmony  with  the  original  and  more 
general  finding  —  the  point  upon  which  the  decision  was  mainly 
rested  before.  Upon  this  branch  of  the  case  but  one  or  two 
points  besides  those  already  noticed  are  made  in  the  petition. 
It  is  claimed  that,  because  a  balance  of  twelve  hundred  and 
fifty-eight  dollars  and  eighty-six  cents  interest  was  found  to  he 
due  January  4th,  1859,  in  striking  this  balance,  the  Court 
must  have  included  the  item  of  ninety-six  dollars  and  thirty- 
niup.  cents,  taxes  paid  prior  to  that  date^  viz:   November  lst| 
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1858.  But  we  do  not  so  imderstaiid  the  record.  This  tax 
was  evidently  regarded  as  an  independent  item,  as  no  reference 
is  made  to  any  other  item  or  paymeat  allowed  prior  to  that 
date.  The  finding  simply  gives  ns  the  balanoe  of  interest 
unpaid  then  ascertained,  withont  any  reference  to  the  pre- 
ceding state  of  the  account  And  this  it^n  of  taxes  is  included 
in  the  finding  with  the  several  other  items  of  taxes  allowed, 
which  were  paid  subsequent  to  the  striking  of  the  balance,  in 
the  gross  sum  of  six  hundred  and  five  dollars  and  sixty-four 
cents,  and  it  is  only  by  reference  to  the  admitted  facts  upon 
which  the  finding  is  based,  that  we  ascertain  the  dates  at 
which  the  several  items  of 'taxes  which  make  up  the  gross 
amount  were  paid.  We  have  no  doubt,  from  the  record,  that 
this  item  was  allowed  to  defendant  in  the  computation,  in 
«iddition  to  the  balance  of  interest.  Taxes  paid  are  a  part  of 
the  expenses  of  the  year  in  which  they  are  paid.  To  ascertain 
the  net  profits  of  the  year,  the  taxes  paid  are  properly  deducted 
from  the  gross  proceeds.  This  is  simply  what  was  done  in 
nur  computation.  For  the  purpose  of  the  computation,  we 
took  the  month  of  November,  because  that  appeared  to  be  the 
end  of  the  year — the  period  ordinarily  adopted  for  making 
rests  in  such  cases  —  and  the  4th,  instead  of  the  1st,  for,  the 
convenience  of  round  numbers,  this  being  sufficiently  accurate 
for  the  purpose  of  our  argument.  But,  taking  October  Ist  — 
the  precise  time  fpr  making  the  rests  adopted  by  respondent 
in  his  computation — and  allowing  interest  at  the  agreed  rate, 
it  is  not  pretended,  as  we  understand  counsel,  that  the  special 
findings  can  be  made  to  harmonize  with  the  general  finding,  or 
that  upon  the  special  findings  the  whole  amount  due  has  been 
paid  by  the  rents  and  profits,  unless  we  throw  out  of  the 
accoimt  the  first  item  of  taxes  and  the  item  of  one  thousand 
two  hundred  dollars  allowed  for  the  wall.  But  these  items, 
as  we  have  shown,  cannot  be  disregarded  upcm  the  case  as  now 
presented  by  the  record.  We  cannot,  of  course,  tell  how  the. 
case  may  appear  after  the  new  accounting.  But  even  if  the 
one  thousand  two  hundred  dollars  allowed  for  the  wall  be 
rejected,  ai\d  tlie  1st  of  October  taken  as  the  time  for  making 
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the  rests,  there  would  still  be  a  balance  due  defendant,  if  we 
are  not  mistaken  in  our  computation.  We  do  not  understand 
that  the  accuracy  of  our  computation  is  questioned,  provided 
the  first  item  of  taxes  be  allowed,  and  deducted  from  the  gross 
proceeds  of  the  year,  and  the  agreed  rate  of  interest  be  adopted 

The  specific  findings  must  control;  and,  after  a  thorough 
examination  of  the  case,  we  do  not  see  how  those  findings  can 
be  made  to  support  the  judgment  The  respondent's  counsel 
insists,  with  no  little  warmth,  that  his  client  has  been  griev- 
ously wronged,  and  that  a  large  balance  ought  in  fact  to  have 
been  found  in  his  favor,  but  much  that  is  said  is  based  upon 
mai^ter  outside  the  record.  If  he  is  correct,  upon  a  re-accountr 
ing  he  will  doubtless  be  able  to  show  it,  and  to  recover  the 
large  balance  due  him.  At  all  events,  we  are  unable  to  find 
anything  in  the  reqord|  or  the  argument  based  on  it^  that  would 
justify  a  rehearing, 

Bchearing  denied. 

Mr.  Justice  Cubset  expressed  no  op^nfoiL 


^HORACE  GATES  v.  FRANCIS  SALMON  et  ab. 

ArPBAL  IN  Acnoir  fob  PABTiTioir. —  An  appeal  does  not  lie  from  u  Inter- 
locutory ]udfnn«nt.  rendered  in  an  action  for  partition,  determloIOK  the 
Interest  of  the  aevornl  parties  and  appointing  a  referee  to  make  a  partitloo 
and  report  the  tame  to  the  Conrt. 

RiTBOACTivR  EFFECT  ov  AcT  ALLOWING  AppBALS. —  The  Act  of  March  23d,  18S4. 
allowlnji:  an  appeal  from  a  Judfnnent  in  casea  of  partition,  "  which  dete^ 
mines  the  right  of  the  seTeral  parties  and  directs  partition  to  be  rnnde/'  Is 
not  retroactive  so  aa  to  apply  to  rach  Judgments  which  had  already  bees  ca- 
tered. 

Statutory  Construction. —  Statutes  shonld  not  be  so  eonstmed  as  to  give  theo 
a  retroactive  operation  nnless  It  Is  clearly  apparent  that  snch  wu  the 
Intention. 

Appeai,  from  the  District  Court,  Seventh  Judicial  District, 

Sonoma  County. 

T>.e  facts  are  stated  in  the  opinion  of  the  Court 

F.  D.  Cclion,  for  Appellants, 
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J.  McM.  Shafter,  and  N:  Benaiett,  for  BeBpondents. 
By  the  Court^  Sawyes,  J. 

This  13  an  appeal  from  an  interlocutory  judgment,  entered 
February  26th,  1864,  determining  the  interest  of  the  several 
parties,  settling  the  principle  upon  which  a  partition  is  to  be 
made,  and  appointing  referees  to  make  a  partition,  and  report 
the  same  to  the  Court  There  are  two  appeals.  The  first 
was  taken  March  80th,  and  the  second  May  27th,  1864.  The 
respondents  moved  to  dismiss  the  several  appeals,  on  the  ground 
that  no  appeal  lies  from  the  judgment  The  question  must 
be  determined  upon  the  provisions  of  the  Practice  Act  We 
have  carefully  examined  the  points  made  by  the  light  of  the 
arguments  of  counsel,  and  without 'discussing  the  questions 
here,»we  are  satisfied  that,  under  the  provisions  of  the  Fraotioe 
Act  relating  to  partitions,  the  judgment  appealed  from  is  not 
a  ''final  judgment  in  an  action  or  special  proceeding,''  within 
the  meaning  of  the  provisions  of  section  three  hundred  and 
forty-seven,  prescribing  the  cases  in  which  appeals  to  this 
Court  may  be  taken.  The  judgment  is  merely  interlocutory, 
and  not  final.  After  the  report  of  the  referees  is  made  and 
confirmed,  the  Court  renders  its  judgment  thereon,  and  this 
becomes  the  final  judgment  from  which  an  appeal  can  be 
taken  by  any  party  to  the  suit  who  is  agg^eved;  and  on  such 
appeal ''  any  intermediate  order  involving  the  iiieiits  and  noces-  ' 
sarily  affecting  the  judgment  may  be  reviewed/' 

On  the  23d  of  March,  1864  —  about  a  month  after  tiie  entry 
of  the  interlocutory  judgment  appealed  from  —  the  Legislature 
passed  an  Act  authorizing  an  appeal  to  ''  be  taken  from  a  judg* 
ment  or  decree  of  the  Court  in  cases  of  partition,  which  deters 
mines  the  right  of  the  several  parties  and  directs  a  partition 
to  be  made  "  —  which  Act  took  eflFeot  sixty  days  after  its  pas- 
sage. Soon  after  this  Act  took  effect,  the  appellants  took  the 
second '  appeal,  for  the  purpose  of  availing  themselves  of  its 
provisions  in. case  it  s^ould^be  held  .that  the  first  appeal  would 
not  He.    This  Act  contains  no  provision  making  it  retroactive. 

Vol.  XXVin.— 21 
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SO  as  to  apply  to  saoh  interloeutoiy' judgments  as  had  already 
been  entered.  To  give  it  such  an  effect  might  produce  great 
confusion  and  injustice.  If  it  would  apply  to  this  case,  it 
would  also  embrace  all  cases  already  in  judgment,  no  matter 
how  long  since  the  judgment  was  entered;  for  there  is  no 
limitation  as  to  time.  Besides,  a  parly  entitled  to  appeal  is 
entitled  to  annex  a  statement  to  the  record,  provided  it  is  pre- 
pared within  twenty  day&  But  there  is  no  provision  for  pre- 
paring statements  in  those  cases  wherein  more  than  twenty 
days  had  elapsed  since  the  entry  of  the  judgment  appealed 
from,  and  in  such  cases  the  parties  might  not  be  able,  for  this 
reason,  to  present  the  full  merits  of  their  case.  This  case 
itself  would  furnish  an  illustration  of  the  inconvenience  that 
nught  accrue.  At  the  time  the  interlocutory  judgment  was 
entered,  and  for  more  thkn  twenty  days  thereafter,  no  appeal 
could  be  taken,  as  we  have  just  held.  Until  after  the  twoitj 
days  expired,  therefore,  the  appellant  was  not  entitled,  mider 
section  three  hundred  and  thirty*eight,  to  make  any  statemeut 
at  all;  for  he  was  only  entitled  to  annex  a  statement  to  an 
appealable  order  or  judgment*  In  this  case,  however,  the 
appellant,  acting  upon  the  hypothesis  that  an  appeal  would 
lie,  prepared  and  served  a  statement,  but  only  two  or  three 
out  of  the  upwards  of  a  hundred  and  sixty  parties  paid  any 
attention  to  it,  and  it  may  be  for  that  reason,  that  they  regarded 
it  as  a  nullity,  as  it  undoubtedly  was.  If  t^is  statement  could 
be  used  on  an  appeal  authorized  after  the  time  for  filing  state- 
ment had  elapsed,  it  might  be  greatly  to  the  disadvantage  of 
those  parties  who  took  no  part  in  making  it  up.  It  is  alto- 
gether probable  that  the  Legislature,  if  it  had  intended  to 
make  the  law  operate  upon  past  judgments,  would  have  pro- 
vided some  mode  for  making  up  statements.  We  cannot  think 
•o  important  a  provision  would  have  been  omitted,  and  tUs 
omission  appears  to  us  to  afford  a  good  illustration  of  tbe 
wisdom  of  the  rules  of  construction  which  require  statutes  to 
be  so  construed,  as  not  to  give  them  retroactivB  operation 
unless  it  is  cleariy  apparent  that  such  w«s  the  intention.    No 
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0uch  intention  is  manifest  in  tliis  Act  We  are,  therefore,  of 
the  opinion  that  the  appeal  must  be  dismissed. 

We  have  come  to  this  conclusion  with  great  reluctance;  for 
it  is  quite  obvious,  that  the  ends  of  justice  would  be  greatly 
promoted  bj  allowing  appeals  from  these  interlocutory  orders, 
before  great  expense  has  been  incurred  in  making  partitions  of 
large  ranches — ^like  the  one  now  in  question — ^held  by  a  great 
number  of  tenants  in  common.  But  we  must  administer  the 
law  as  we  find  it,  notwithstanding  the  fact,  that  this  course, 
may,  in  some  instances,  result  in  great  inconvenience.  If, 
however,  the  partition  is  finally  made  in  pursuance  of  the 
directions  of  the  order  appealed  from,  the  appellants  may, 
after  all,  obtain  the  lands^  they  seek  to  have  set  off  to  them. 

Appeal  dismissed. 

Mr.  Justice  Shattsb^  having  been  of  oonnsely  did  not  sit  on 
the  hearing  of  this  cause. 

Mr.  Justice  Ousbst  exprotsod  no  opinion. 


JULY  TERM,  1865. 


REPORTS  OF  OASES 


THE  SUPREME  COURT 

JULY  TERM,  1865^ 


E.  0.  BELL  V.  J.  D.  CRIPPEIT. 

JvBisDicnoir  ov  Distbicv  Cocbts  iir  Tax  Casm. —  The  District  Cmirts  htLf 
no  Jarladlctloii  of  an  action  to  recover  Jadgment  for  •  tax  where  the  emoont 
sued  for  Is  less,  than  three  hundred  doUan,  and  the  eimiplalat  contains  no 
prajer  for  the  foreclosare  of  the  tax  lien. 

Appeal  from  the  District  Cbiirt^  Thirteentli  Jndieial  Dis- 
trict, Mariposa  County. 

On  the  18th  day  of  January^  1865^  an  action  was  corn- 
menced  against  plaintiff  in  the  District  Oonrt  for  Mariposa 
County,  to  neoorer  the  sum  of  thirty  dollars  and  sixty  cents  for 
taxes  assessed  against  plaintiff's  property  in  said  county  for  the 
year  1864.  The  complaint  contained  the  usual  prayer  for  a 
money  judgment  Judgment  hy  default  was  rendered  against 
defendant,  February  17th,  1865,  with  a  direction  that  the 
Sheriff  sdl  the  real  property,  or  sufficient  thereof  to  satisfy 
the  judgment  and  costs.    An  order  of  sale  was  issued,  on  tha 
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judgment,  and  the  defendant,  who  was  Sheriff  of  Mariposa 
County,  was  proceeding  to  sell  under  the  order  when  this 
action  was  commenced  to  enjoin  the  sale  on  the  ground  that 
the  Court  had  no  jurisdiction  to  render  the  judgment  An 
application  was  made  to  the  District  Judge  for  an  injunction, 
and  was  by  him  denied* .  Plaintiff  appealed  from  the  order 
denying  the  injunction. 

Alexander  Deering,  ani  JS.  McCaffrey,  for  Appellant 

By  the  Court,  Sakdbrson,  0«  J. 

/v   .^.^ 

By  stipulation  between  the  parties  the  only  ^estion  sub- 
mitted to  us  relates  to  the  jurisdiction  of  the  District  Court 
in  the  suit  against  the  present  plaintiff  for  taxes.  In  that  case, 
the  amount  of  the  taxes  sued  for  was  lees  than  three  hundred 
dollars.  There  was  no  prayer  for  a  foreclosure  of  the  tax  lien, 
and  the  judgment  was  by  default 

In  The  People  v.  Mier,  24  CaL  61,  we  held  that  in  actions 
to  recover  taxes  (under  the  somewhat  anomalous  condition  in 
which  the  law  now  stands),  the  character  of  the  action  (as  to 
whether  it  is  a  case  at  law  or  in  equity)  must  be  determined 
by  the  relief  sought  in  the  prayer  of  tiie  complaint;  and  that 
where  the  amount  of  the  taxes  sued  for  is  less  than  three 
hundred  dollars,  and  thwe  is  no  prayer  for  the  foredosore  of 
the  tax  lien,  order  of  sale,  etc,  the  District  Courts  have  no 
jurisdiction.  We  still  adhere  to  the  views  expressed  in  that 
case. 

Beversed  and  remanded* 


PEOPLE  V.  JAMES  COBBETT. 

Trial  th  Ciimin^l  Cass  wxthout  Arbaignmbnt. —  A  verdict  la  a  crinteal  cut 
where  there  hus  been  no  arraignment  nor  plaa  to  a  BitfUty,  aai  m  Yalld 
judgment  ean  be  reudetBd  tbtfeon* 

Waitrr  of  ARRAXomivivx  AiTD  PuBA* — The  ^cfeadaBt  In  a  crimlaaJ  mm  4ocf 
not  waive  an  arraignment  and  plea  by  snbmltttng  to  a  trial,  tntrodndng 
witnessei  on  hla'  behalf,  and  allowing  tho  eaaa  te  be  argued  ta  bk  behalf 
t^  the  lurjr* 
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Appbal  fFom  the  Countj  Court,  City  and  Coimtj  of  San 
Francisco. 

The  People  appealed  from  an  order  of  ihe  County  Court 
granting  a  new  trial* 

The  other  facts  are  stated  in  the  opinion  of  the  Coart 

J.  G.  McCuIU^h,  Attomey-Oeneral,  for  the  People. 

The  State  was  put  to  the  proof  of  the  whole  offensa  (Wood^a 
Digest,  p.  293,  Sees.  303,  304  j  People  v.  Thompson,  A  CaL 
241.)  .        * 

At  common  law  the  defendant  might  waive  an  arraignment, 
and  it  is  hard  to  see  under  the  liberal  provisions  of  our  statute 
why  the  formal  plea  may  not  also  be  waived*  (See  especially 
on  Waiver,  1  Bish.  Grim.  Law,  §  672  a,  and  authorities.)  The 
decision  in  3  Wisconsin  was  doubtless  made  on  common  law 
principles.  But  sections  two  hundred  and  forty-seven  and  six 
hundred  one  of  our  Criminal  Practice  Act  provide  that  no 
defect  or  imperfection  in  matters  of  form  that  does  not  tend  to 
the  prejudice  of  the  defendant  shall  in  any  matter  affect  the 
trial,  judgment,  or  other  proceedings,  and  that  no  departure 
from  the  form  or  mode  prescribed  by  the  Act  in  respect  to 
any  pleadings  or  proceedings,  and  no  error  or  mistake  therein 
shall  render  the  same  invalid,  imlesa  it  have  prejudiced  or 
tended  to  prejudice  the  defendant  in  respect  to  a  substantial 
right.  Ifow,  what  substantial  right  of  the  defendant  waa 
affected?  If  he  had  fornKally  pleaded^  he  could  not  have 
obtained  any  greater  latitude  than  he  did  in  his  defenae. 

Wm.  M.  ZabrUSeie,  for  Eespondent. 

By  the  Court,  Shajtteb,  J. 

The  respondent  was  tried  and  convicted  of  the  crune  of 
grand  larceny.  A  new  trial  was  awarded  on  the  gronnd  that 
the  defendant  had  never  been  arraigned,  and  had  never  pleaded^ 
nor  had  an  opportunity  to  plead  to  the  indictment 
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Aiooording  to  the  record :  "  The  defeadant  being  preeent  in 
Ckmrt  (December  3l8t,  1864,)  Thomas  Bestop,  Esq.,  appearing 
for  the  District  Attorney,  the  defendant  was  called  bj  name  by 
the  Clerk,  for  arraignment;  when  the  defendant  was  informed 
that  he  was  indicted  for  the  crime  of  grand  larceny,  under  tbe 
names  of  James  Corbett,  and  was  asked  if  that  was  his  real 
name,  to  which  he  answered,  yes;  when  the  said  James  Cor- 
bett  stated  that  he  was  not  then  prepared  to  plead,  owing  to 
the  absence  of  his  counsel,  Mr.  Zabriskie;  and  the  Coart 
thereupon  suggested  to  the  defendant  that  he  could  plead  not 
guilty  and  if  his  counsel  desired  at  any  time  before  the  trial 
to  withdraw  the  plea,  he  would  be  allowed  to  do  so;  and  the 
said  Jacmes  Oorbett  still  asked  for  further  time  to  plead; 
whereupon  his  case  was  continued  until  January  4th,  1865." 
It  seems  to  be  admitted  that  nothing  was  done  on  that  day, 
and  that  the  trial  was  the  next  step  taken  in  the  course  of  the 
proceedings.  The  trial  occurred  on  the  16th  of  January.  It 
appears  that  the  defendant  when  brought  into  Court,  accom- 
panied by  his  coimsel,  moved  for  a  separate  trial,  the  indictment 
being  against  the  defendant  and  two  others.  The  motion  was 
granted  Thereupon  a  jury  was  impanelled.  Witnesses  were 
introduced  by  the  defendant  The  case  was  argued  by  his 
counsel,  and  the  jury,  having  been  charged  by  the  Coort^  after 
deliberation,  returned  a  verdict  of  guilty. 

On  this  statement  there  was  manifestly  no  arraignmeoi 
The  indictment  was  not  read  to  the  defendant;  a  copy  of  it, 
with  the  indorsements,  was  neither  delivered  nor  tendered  to 
him;;  nor  was  he  either  then,  or  thereafter,  asked  wfaeth^  he 
would  plead  guilty  or  not  guilty  to  the  indictment.  (Wood's 
Dig.  p.  291,  Sec  272.)  If  the  defendant  had  at  any  time,  ante^ 
rior  to  the  trial,  plead  not  guilty,  the  defects  in  the  arraign- 
ment, or  rather  the  omission  to  arraign,  might  have  been 
cured,  on  the  ground  of  waiver.  But  neither  the  motion 
of  defendant  for  a  separate  trial,  nor  the  introduction  of  wit- 
nesses by  him,  nor  the  fact  that  the  case  was  argu^  on  his 
behalf  to  the  jury  —  nor  did  all  of  them  combined  -^  cure  the 
want  of  a  plea.     There  was  not  only  no  arraignment,  bat  orer 
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and  beyond  that,  there  was  no  issue  for  the  jnrj  to  try.  Not 
only  did  the  defendant  not  plead,  but  inasmuch  as  the  statute 
opportunity  for  pleading  was  never  extended  to  him  he  was 
never  under  any  obligation  to  plead.  A  verdict,  in  a  criminal 
ease,  where  there  has  been  neither  arraignment  nor  plea,  is 
a  nullity,  and  no  valid  judgment  can  be  rendered  diereoxL 
(DougUm  v.  State,  8  Wisconsin,  880;  1  Whar.  Sec  630.) 
And  so  is  a  verdict  rendered  upon  a  plea  put  in  by  the  attorney 
of  a  party  indicted  for  a  felonious  assault  with  intent  to  rob. 
(MeQuUhn  v.  State,  8  S.  &  M.  587.) 

Section  six  hundred  one  of  the  Criminal  Practice  Act  does 
not  extend  to  the  case  of  a  verdict  where  there  is  a  plea  but 
no  indictment,  nor  does  it  reach  the  case  of  a  verdict  where 
there  is  an  indictment  but  no  plea.  Where  either  of  the  two 
are  wanting,  it  is  as  fatal  as  though  both  were  wanting.  The 
presence  of  both  is  essential  to  an  issue,  and  where  there  is  no 
issue  an  oath  administered  to  the  jury  would  impose  no  obliga- 
tion, nor  would  false  swearing  on  the  part  of  witnesses  amount 
to  perjury.  That  a  trial  so  conducted  "would  tend  to  preju- 
dice the  defendant  in  respect  to  a  substantial  right ''  (Criminal 
Practice  Act,  Sec  601)  is  too  plain  for  argument 

Order  affirmed. 


HENRY  S.  HAWXHUEST  and  FRANCIS  SOMERS  «. 
C.  W.  LANDER,  E.  0.  CLARK,  HENRY  T.  ALLEN, 
Ain>  J.  M.  JOHNSON. 

PosKMsioif  OF  RiGAL  BsTATS. —  One  Izk  tbe  actual  posaeaston  of  real  eatate  may 
rely  on  hla  poaaesslon  alone  until  the  oppoaite  party  ahowa  a  better  right. 

FoaaxaaoBT  Act  of  1852. — It  there  la  a  defect  In  the  affldaTlt  taken  to  claim 
land  tinder  the  PoBaeaaory  Act  of  the  Leglalatnre,  paaaed  la  1862,  the  defect 
cannot  be  cured  by  an  affidavit  subsequently  taken  under  the  aame  Act  to 
correct  the  same.  Such  subsequent  affldaTlt,  if  it  amounts  to  anything, 
muat  be  regarded  aa  an  original  proceeding. 

Claim  undbb  PoascsaoBY  Act  as  AoAxitar  Pbiob  PoasMaoB. —  The  aorrey  of 

land,  and  making  an  affldarit  and  recording  the  aame,  in  accordance  with 

the  Possessory  Act  of  1852,  does  not  invest  the  claimant  with  the  right  la 

.  recover  the  poaaeaalon  of  the  land  from  one  who  waft  hafora  tlMD  1b  tke 

actual  poaaeaalon  of  It. 
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Appeal  from  the  District  Court,  Fifteenth  Judicial  Difltrict, 
•Contra  Costa  County. 

PlaintiflF  appealed  from  an  order  granting  a  new  trial 

The  affidavit  made  by  appellant  in  1860,  under  the  Posses- 
sory Act,  described  the  boundaries  of  a  tract  of  land  com- 
mencing at  a  given  point,  and  running  thenoe  west  forty 
chains,  thence  north  forty  chains,  thence  east  forty  chains, 
and  thence  south  forty  chains  to  the  place  of  beginning. 
Appellant  was  residing  on  the  land,  and  continued  to  reside 
there,  and  made  valuable  improvements  on  the  same. 

The  affidavit  made  in  1868  changed  the  boundaries  of  the 
land  so  as  to  include  the  twenty-seven  acres  in  controyenj. 
Appellant  never  lived  on  this  twentynseven  acres. 
'  Appellant  claimed  that  there  were  certain  stakes  and  mon- 
uments marking  the  boundaiy  of  the  land  he  intended  to  daim 
by  the  affidavit  of  1860,  but  that  by  mistake  the  lines  therein 
described  did  not  follow  the  monuments,  and  that  the  affidavit 
of  1863  corrected  the  mistake. 

The  other  facts  are  stated  in  the  opinion  of  the  Couii 

Selden  8.  Wright,  for  AppellanL 
M.  8.  Chase,  for  Eespondent. 
By  the  Court,  Cubbkt,  J. 

Ejectment  for  a  parcel  of  land  in  the  ooal  district  in  Contra 
Costa  County.  The  land  in  controversy  consists  of  about 
twenty-seven  acres.  The  plaintiff  claims  it  by  virtue  of  pro- 
ceedings taken  under  the  Act  of  the  Legislature  entitled  '^An 
Act  prescribing  the  mode  of  maintaining  and  defending  pos- 
sessory actions  on  public  lands  in  this  State,''  passed  in  185S. 
(Laws  1852,  p.  158.)  .The  cause  was  tried  by  the  Courts  ft 
jury  having  been  waived,  and  judgment  was  rendered  for  the 
^plaintiffs,  which  was  subsequently  set  aside,  and  a  new  trial 
panted.  The  Couzt  is  asked  to  revene  the  oirder  gcanting  ft 
new  trial 
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The  defendants  being  in  possession,  of  the  premises,  demanded 
at  the  time  this  action  was  commenced,  that  possession  must 
be  presumed  to  have  been  rightful  imtil  overcome  by  evidei\oe^ 
to  the  contrary.  In  RUl  v.  Draper,  10  Barb.  458,  the  Court 
say:  **  The  defendants  in  possession  of  disputed  premises  are 
presumed  to  have  a  valid  title  thereto,  and  the  plaintiffs,  to 
entitle  themselves  to  recover,  must  overcome  that  presumption 
by  proving  title  out  of  the  defendants  and  in  themselves.' 
They  must  recover,  if  at  all,  on  the  strength  of  their  own 
title,  and  not  on  the  defects  in  that  of  their  adversary.  The 
possession  of  real  estate  is  prima  facie  evidence  of  the  highest 
estate  in  the  property,  to  wit:  a  seizin  in  fee."  It  is  a  well 
settled  doctrine  that*  a  party  in  the  SiCtual  possession  of  real 
estate  is  in  the  first  instance  to  be  deemed  to  hold  the  same 
by  title  or  in  subordination  to  the  title,  in  whomsoever  it  may 
be.  Therefore  it  is  not  necessary  to  inquire. by  what  right 
the  defendants  have  and  hold  possession  of  the  disputed  prem- 

•ises,  until  it  is  ascertained  whether  the  plaintiffs  have  a  better 
right 

On  the  13th  of  August,  1860,  Hawxhurst,  one  of  the  plain; 
tiffs,  made  an  affidavit  with  the  view  of  securing  a  possessory 
right  to  a  certain  piece  of  land  therein  described.  The  parcel  of 
land  described  consisted  of  one  hundred  and  sixty  acres.  This 
affidavit  was  filed  with  the  Recorder  of  the  county  on  the  samp 
day,  and  waa  recorded.  On  the  7th  of  March,  1863,  Hawx- 
hurst made  another  affidavit,  having  for  its  object  the  securing 
of  a  possessory  right  to  public  land  under  the  Act  of  1852, 

j^prhich  purports  to  be  in  aid  of  his  first  affidavit  and  to  enable 
him  to  comply  with  the  provisions  of  the  statute,  and  "  to 
make  a  daim  to  the  land  **  therein  described,  "  if  the  former 
one  did  not.*'  This  affidavit  was  filed  for  record,  and  recorded 
in  the  Recorder's  office  of  the  county  on  the  day  of  its  dat©: 
The  particular  piece  of  land  in  controversy  Was  not  included 
by  the  description  contained  in  the  affidavit  first  made  by 
Hawxhurst  The  statute  provides  the  mode  by  which  a  right 
under  the  statute  to  the  possession  of  public  land  may  he 
acquired,  and  if  the  right  sought  to  be  acquired  falls  becauae 
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of  a  subetantial  defect  in  the  proceeding  taken,  we  do  not 
understand  that  the  party  himself  can  bj  a  proceeding  sobee- 
quent  cure  the  defect  If  the  subsequent  proceeding  amounts 
to  anything  it  must  be  as  an  original  proceeding.  So  that,  if 
Hawxhurst  acquired  any  right  to  the  land  described  in  his 
second  affidavit  by  the  steps  which  he  took  in  March,  1863. 
such  right  had  its  origin  at  that  time.  The  plaintiff's  counsel 
admit  in  argument  that^  upon  the  affidavit  of  March,  1863, 
the  plaintiff's  whole  case  rests.  If  the  plaintiff's  reliance  is 
on  this  affidavit,  he  must  be  limited  to  its  date,  at  least,  as  the 
commencement  of  his  right  under  the  statute. 

From  the  evidence  in  the  case  it  would  seem  that  for  wme 
time  before  March,  1868,  the  defendants  had  been  in  possession 
of  the  particular  premises  in  controversy,  extracting  from  the 
same  large  quantities  of  coal,  and  were  prosecuting  the  wodc 
of  mining  for  ooal  when  Hawxhurst  made  his  second  affidavit 
It  does  not  appear  that  at  the  time  Hawxhurst  was  settled 
upon  and  occupying  the  land  in  controversy,  or  that  he  there-* 
after  before  this  action  was  commenced,  occupied  or  was  set- 
tled upon  it  '^for  the  purpose  of  cultivating  or  grazing  the 
same^"  or  for  any  other  purpose.  The  mere  making  of  an 
affidavit  in  conformity  with  the  provisions  of  the  statute,  and 
procuring  the  same  to  be  duly  recorded,  and  causing  the  land 
described  to  be  surveyed  by  the  Coimly  Surveyor,  would  not 
invest  the  affiant  with  the  right  to  recover  the  possession  of  the 
property,  as  against  a  person  who  was  there,  and  before  then, 
in  the  actual  possession  of  it. 

What  may  be  the  merits  of  plaintiff's  claim  to  the  posaessioir 
of  the  twenty-seven  acres  in  controversy  we  do  not  undertake 
to  say,  because  the  question  is  not  in  a  condition  to  be  fully 
passed  on  by  this  Court;  but  we  are  dear  that  the  plaintiffs 
cannot  depend  for  the  ri^t  which  they  claim,  on  the  proceed- 
ing taken  by  Hawxhurst  in  August,  1860,  under  the  Act  of 
the  Legidature  already  referred  to,  and  also  on  the  proceedini; 
taken  by  him  in  March,  1868,  under  the  same  Act  Without 
passing  directly  upon  the  particular  points  which  induced  the 
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Court  below  to  grant  a  new  trial,  we  aie  aatifified  the  order 
npf»ealed  from  should  not  be  disturbed. 
Order  affirmed. 

Mr.  Chief  Justice  Sandsbsok  ezpieased  no  opinion. 


EMILY  CASEMENT  t;.  WALTEK  RINGGOLD  ato  STAN- 

GEE  TATE. 

Vacation  aw  JUDOvsirT  Arm  Adtoitbkmbmt  of  Tbbh. — ^Wlier«  a  plaintiff  faili 
to  appear  when  a  eanse  la  regularly  called  for  trial,  and  at  defendant's  re* 
qoeat  the  trial  proceeds,  and  Judgment  le  rendered  for  defendant,  the  Coovt 
has  no  power  to  relleTe  the  plaintiff  from  the  judgment  under  the  sixty* 
eighth  section  of  the  Practice  Act,  on  the  ground  of  mistaJke,  inadvertence, 
surprise,  or  excusable  negleet,  on  a  motion  made  after  the  adjournment  of 
the  term  at  which  the  Judgment  was  rendered^ 

8AMB. —  If  relief  can  be  obtained  in  such  cases.  It  must  be  by  a  motion  for  a 
new  trial,  on  the  ground  of  accident  or  turprlse,  which  ordinary  prudence 
could  not  have  guarded  against 

Clbbk  mat  Bmtsb  Judokbit  iv  VACAnoN.— If  the  Judgment  baa  been  pro- 
nounced by  the  Court,  drawn  up  In  writing  in  the  form  intended  to  be 
entered,  signed  by  the  Judge,  and  filed  with  the  Clerk  before  the  #dJoum- 
ment  of  the  term.  It  baa  become  the  Judgment  of  the  Court  of  the  term  at 
which  it  was  rendered,  and  the  Clerk  majr  perform  the  ministerial  act  of 
entering  It  la  the  Judgment  Book  in  vacation  without  further  direction. 

Appeal  from  the  District  Court^  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facte  are  stated  in  the  opinion  of  the  Court 

John  Satterlee,  for  Appellant,  argued  that  the  judgment  was 
not  perfected  at  the  term  when  pronounced,  because  not 
entered  up  by  the  Clerk  until  after  the  adjournment^  and 
referred  to  Practice  Act,  Sees.  201,  208,  204,  205,  206;  New 
York  Code,  Sees.  279,  280,  281,  282;  Schenectady  and  Sat. 
Plank  Road  Company  v.  Thatcher,  6  Howard  Pr.  Bep.  226 ; 
Lentilhon  v.  Mayor,  etc.,  of  New  York,  8  Sandford's  Superior 
Court  Eep.  72.  He  also  contended  that  section  sixty-eight  of 
the  Practice  Act  contained  no  limitation  of  the  time  within 
which  application  for  relief  might  be  made  under  ita  provi- 
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sions,  and  that  in  England  and  New  York,  both  before  and 
since  the  code,  ftuch  motions  were  allowed  under  a  proper 
state  of  facts,  without  reference  to  lapse  of  time,  and  referred 
to  Tidd's  Practice,  Inquisition,  Inquiry,  Ohap.  38,  Sees.  2,  3; 
Graham's  Practiee;  Burrill's  Practice;  6  Howard  U.  S.  Rep. 
39,  and  cases  there  cited;  Thorpe  v.  Fowler,  5  Cowen,  446; 
Church  V.  Rhodes,  6  Howard's  Pr.  Rep.  285 ;  3  John.  Ch.  415; 
7  Paige,  609;  8  Paige,  176;  and  3  Abbott's  Pr.  Rep.  446. 

Patterson,  Wallace  &  Stow,  for  Respondent,  contended  that 
it  was  a  judgment  of  the  term  when  pronounced  by  the  Court, 
notwithstanding  the  failure  of  tlie  Clerk  to  enter  it  in  the 
Judgment  Book  and  make  up  the  judgment  roll  until  after  the 
adjournment  of  the  term,  and  referred  to  9  Howard's  P.  B. 
66;  2  Sandford,  645;  2  Code  Reporter,  125. 

By  the  Court,  Sawykb,  J. 

When  this  cause  was  called  for  trial  in  the  Court  below, 
plaintiff's  counsel  was  absent,  and  defendants'  counsel  insisted 
upon  proceeding  with  the  case.  A  trial  having  been  had  in 
the  absence  of  the  plaintiff,  the  Court  found  the  facts  and  ren- 
dered judgment  in  favor  of  defendants.  The  Court  soon  after, 
on  the  same  day^  adjourned  for  the  term.  Within  a  few  days, 
but  not  till  after  the  adjournment  of  the  term,  the  plaintiff's 
counsel  filed  affidavits  showing,  among  other  things,  that  the 
plaintiff  was  at  the  time  of  the  trial  absent  from  the  State,  and 
that  h^r  counsel,  who  had  the  entire  charge  of  the  case,  was 
absent  from  Court  in  consequence  of  severe  illness,  by  which 
he  was  confined  to  his  bed,  and  utterly  incapable  of  doing  anj 
business.  Upon  tbese  affidavits  he  moved  the  Court  to  vacate 
the'  judgment,  oh  the  ground  that  it  was  obtained  throuf^h 
accident,  surprise  and  excusable  neglect  on  her  part 

The  Court  denied  the  motion  on  the  ground  that  it  had  lost 
jurisdiction  to  grant  the  relief  asked,  in  consequence  of  the 
adj<^umment  of  the  term;  and  plaintiff  appealed  from  the 
judgment  and  order. 
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Appellant  insistfl  that  the  Court  has  the  jtirisdiction  to  grant 
the  relief;  notwithstanding  the  adjoununent  of  the  term,  under 
the  provisions  of  section  sixty-eigbt  of  the  Practice  Act  author- 
izing the  Court  to  relieve  a  party  from  a  judgment,  etc., 
'^  taken  against  him  throy^  his  mistake,  inadvertence,  sur^ 
prise,  or  excusable  neglect."  And  if  the  question  were  new 
much  might  be  said  in  favor  of  this  position.  But  unfortu- 
nately for  the  argument  the  decisions  have  been  the  other  way 
almost  from  the  di^anization  of  the  State  Government  (begin^ 
ning  with  Baldwin  v.  Kramer,  2  CaL  682,)  down  to  the 
present  time.  The  cases  of  Bidleman  v.  Kewen,  2  Cal.  248, 
and  People  v.  Lafarge,  3  Cal.  133,  supposed  by  appell&ni;'s 
counsel  to  support  his  vie\v,  and  to  be  in  conflict  with  the 
other  cases  are  shown  in  Bobh  v.  Bobb,  6  CaL  22,  not  to  have 
involved  the  question,  and  this  leaves  the  line  of  decisionf 
unbroken.  The  question  as  to  the  power  of  Courts  over  their 
judgments  after  the  adjournment  of  the  term,  has  arisen  in  this 
State  many  times,  and  in  varioua  forms.  In  Carpentier  ▼* 
Hart,  5  Cal.  406,  as  appears  from  an  examination  of  the  record, 
the  question  was  presented  in  precisely  the  same  form  as  in 
this  case.  A  judgment  had  been  rendered  against  defendant. 
Hart,  a  minor,  through  a  mistake  of  his  guardian  ad  litem. 
Upon  a  satisfactory  shewing  made  at  the  next  term  upon  pro- 
ceedings promptly  tak^i  after  the  discovery  that  judgment 
had  been  entered,  the  District  Court  vacated  the  judgment. 
On  appeal,  the  order  was  rev^ersed,  the  decision  being  put 
expressly  on  the  ground  that  the  District  Court  loses  all  power 
over  its  judgments  after  the  adjournment  of  the  term,  imless 
its  jurisdiction  is  saved  by  some  motion  or  proceeding  pend- 
ing at  the  time.  So  also,  in  Shaw  v.  McGregor,  8  Cal.  521, 
the  question  was  presented  in  a  similar  manner.  The  suit  had 
been  commenced  and  summons  served,  after  which  the  plain- 
tiff and  defendant  therein  had  a  settlement  of  all  matters  in 
difference,  including  the  suit  pending,  the  plaintiff  agreeing  to 
dismiss  the  sujt.  The  defendant  paid  to  plaintiff  the  sum  of 
money  agreed  upon  and  took  from  him  a  written  discharge, 
Vou  xxvin,— 2a 
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under  seal,  for  all  sums  due,  and  all  matters  in  dispute, 
whether  in  suit  or  otherwise.  The  def endant,  relying  upon 
this  settlement  and  agreement^  and  supposing^  that  the  suit 
would  in  good  faith  be  dismissed,  paid  no  further  attention  to 
it  Nevertheless,  the  plaintiff,  when  the  time  for  answering 
expired,  entered  judgment  by  default  for  a  large  amount,  and 
as  soon  as  the  term  was  adjourned  issued  execution.  The 
defendant  first  learned  that  judgment  had  been  taken  whien 
the  officer  appeared  to  levy  on  his  property.  On  application 
of  defendant,  promptly  made,  the  Court  vacated  the  judgment. 
One  would  supi)Ose  that  this  cause  presented  a  pretty  strong 
case  of  surprise  or  excusable  neglect  on  the  part  of  defendant. 
On  appeal,  the  order  vacating  the  judgment  was  reversed,  the 
Court  expressly  putting  its  decision  upon  the  ground  that  the 
District  Court  had  no  power  to  vacate  its  judgment  upon  pro- 
ceedings instituted  after  the  adjournment  of  the  term  at  which 
the  judgment  was  recovered*  In  LatHmer  v.  Byan,  20  Cal. 
682,  the  ground  upon  which  the  District  Court  set  aside  the 
judgment  must  also  have  been  that  it  was  taken  ihrou^  the 
inadvertence  or  excusable  neglect  of  the  defendant  The  order 
was  reversed  on  appeal.  Mr.  Justice  Korton,  in  delivering  the 
opinion  of  the  Court,  said:  '^ According  to  the  repeated  deci- 
sions of  this  Court,  jurisdiction  to  set  aside  the  first  judgment 
had  been  lost  to  the  District  Court  upon  the  adjournment  of 
the  term  at  which  it  was  rendered."  (See,  also,  Morrittm  v. 
Dapman,  8  Cal.  266 ;  Suydam  v.  Pitcher,  4  Cal.  280;  Rcbh  v. 
Rohh,  6  Cal.  21 ;  Branger  v.  Ohemlier;  9  Cal.  172 ;  Swain  v. 
Naglee,  19  Cal.  127;  BeU  ▼•  TTiompam,  19  OaL  708;  Lewis 
y.  Rigney,  21  Cal.  278 ;  De  Castro  v.  Richardson,  25  Cal.  61.) 

In  Roland  v.  Kreyenhagen,  18  Cal.  456,  the  motion  to  vacate 
was  made  before  the  adjournment  of  the  term. 

The  result  of  the  numerous  decisions,  therefore,  is,  that  the 
party  must  take  the  initiatory  steps  to  obtain  the  relief  author- 
ized by  section  sixty*eight  of  the  Practice  Act  before  the  expira- 
tion of  the  term  at  which  final  judgment  is  rendered,  in  all 
cases  except  those  in  which  the  defendant  has  not  been  pe^ 
sonally  served  with  process;  in  which  eases  tbe  Court  mav, 
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on  such'  terms  as  may  be  just,  allow  a  def aidant  to  answer  to 
the  merits  at  any  time  within  six  months  after  the  rendition 
of  the  judgment  If  any  point  ean  be  considered  as  settled 
by  judicial  decision,  it  would  seem  that  the  question  now 
made  ought  to  be  regarded  as  no  longer  open  to  doubt  in  this 
State.  If  erroneously  settled,  the  remedy  must  now  be  sought 
in  legislative  action.  The  inconvenience  of  the  rule  is  to  some 
extent,  though,  perhaps,  not  entirely  obviated  by  the  third 
clause  of  section  one  hundred  and  ninety-three,  which  author- 
izes  a  new  trial  on  the  ground  of  '' accident  or  suprise  which 
ordinary  prudence  could  not  have  guarded  against."  This 
ground  would  probably  ordinarily  cover  most  of  the  cases  of 
a  judgment  recovered  through  ^^  mistake,  inadvertence,  sur- 
prise or  excusable  neglect,"  mentioned  in  section  sixty-eight. 
And  when  the  case  is  tried  by  the  Court — as  in  this  instance — 
the  parly  has  ten  days  after  the  judgment  is  brought  to  his 
attention  by  ^'  receiving  written  notice  of  the  rendering  of  the 
decision  by  the  Judge,"  within  which  to  give  notice  of  his 
intention  to  move  for  a  new  trial  on  affidavits  setting  forth  the 
accident  or  suprise. 

The  only  remaining  point  is,  that  there  was  no  judgment  in 
fact  entered  until  after  the  application  to  vacate  was  made, 
and  for  this  reason  the  case  is  not  within  the  principle  estab- 
lished by  the  decisions.  It  appears  from  the  record  ^*  that  the 
findings  of  fact  and  conclusions  of  law  were  signed  by  the 
Judge  and  filed  on  the  24th  day  of  September,  1864,  and  that 
formal  judgment  was  signed  by  the  Judge  on  said  day,  and 
that  the  same  was  filed  with  and  by  the  Clerk  ^'of  the  Court 
before  the  final  adjoummenty  but  that  the  Clerk  did  not  enter 
the  judgment  in  the  judgment  book  or  make  up  the  judg- 
ment roU  till  after  the  adjournment,  and  till  action  to  vacate 
the  judgment  had  been  taken.  The  proceedings,  it  is  true, 
might  not  have  been  so  far  perfected  as  to  authorize  the  issu- 
ing of  executioa,  or  to  make  the  judgment  a  lien  upon  the 
lands ;  but  the  rights  of  the  parties  were  fully  ascertained  and 
determinedi  the  precise  terms  of  the  judgment  settled,  and 
the  judgment  not  oaHj  finally  pronounced  firom  the  Bench  but 
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actually  formally  drawu  up  as  it  was  intended  to  be  entered, 
signed  by  the  Judge  and  £led  by  the  Clerk  in  the  case.  It 
had  bec<»ne  the  final  determination  of  the  Court  Nothing 
remained  to  be  done  but  the  meire  ministerial  duty  to  be  per- 
formed by  the  Clerk,  of  copying  it  into  the  Judgment  Book; 
and  thia  ministerial  act  might  have  been  performed  by  him 
without  further  direction  in  vacation,  after  the  adjournment  of 
the  term.  Such  seems  to  be  the  effect  of  the  decisions  in 
McMillan  v.  Richards,  12  CaL  467^  and  Hutchinson  v.  Bouts, 
13  CaL  52^  with  reference  to  the  time  of  the  performance  of 
the  ministerial  duty  of  the  Clerk.  But  whether  copied  into 
tiae  Judgment  Book  during  the  term  or  in  vacation  it  was  a 
judgment  of  the  term  at  which  it  was  rendered.  If  the  Clerk 
should  neglect  to.  enter  the  judgment  rendered,  the  Court 
could  undoubtedly  direct  him  to  do  it.  The  record  ahowd 
what  the  judgment  was^  aUd  the  Court  oonld  not  modify  or 
vacate  it. 

The  j.udgm0nt  and  order  appealed'  from  must  therefore  be 
affirmed,  and  it  is  so  ordered. 

CuBBBT,  J.,  disa^iting; 

I  dissent^' 


NICHOLA  FERREA  v.  MARK  KinPE. 

Bights  ov  Ripjlbian  Pbopbxbtoss. —  The  riparian  iiroprietor  to  wboa  mter 
first  comet  has  not  the  right  to  erect  dams  across  the  stream  sad  tprcsd 
oat  the  water,  so  that  It  Is  lost  by  absorptloii  aad  oraporatloa  to  sa  extent 
that  prevents  It  txom  flowliiff  to  amotlior  ripartaa  proprietor  as  It  woold 
have  done,  but  for  the  dams. 

Rbason'abld  dss  of  Watbb. —  It  la  not  a  reasonable  use  of  water  for  a  riparian 
proprietor,  who  desires  to  use  the  same  for  waterlnip  cattle  and  for  domestle 
purpoees,  to^  erect  dams  across  the  stresm,  Iv-  which  the  water  is  9^*' 
out  and  lost  by  eraporatlon  and  absorpUoa  so  so  Is  Inlnis  another  rlpariaa 
proprietor  below. 

Appeal  from  the  District  Courts  Seventh  Judicial  District, 
Solano  County. 
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The  plaintiff  commenoed  his  action  on  the  18t&  day  of  June 
1864,  alleging  that  for  eight  yean  then  immediately  preceding 
he  had  been  in  the  possession  of  a  parcel  of  land  consisting 
of  twenty-five  acres,  throngh  which  runs  the  Sulphnr  Spring 
Greek  in  Solano  County,  which  he  had  used  during  that  time 
as  a  garden  for  raising  regetables  for  market  That  in  May, 
1856,  he  constructed  a  dam  upon  his  hmd  across  the  creek, 
and  since  then  had  appropriated  without  hindrance  to  his  own 
exclusive  use  for  irrigating  his  garden,  all  the  waters  of  the 
stream;  and  he  claimed  that  by  reason  of  his  long  continued 
exclusive  use  of  the  water  he  had  acquired  a  right  by  prescrip- 
tion to  the  use  thereof  to  the  extent  and  for  the  purpose  of  its 
original  appropriation,  and  then  had  the  ri^t  to  the  flow  of 
the  entire  water  of  the  creek  without  obstruction,  into  the 
reservoir  created  by  his  dam,  for  the  benefit  of  his  land,  as  a 
right  and  privilege  appurtenant  thereto.  He  then  claims  that 
in  1863  the  defendant  erected  a  dam  across  tlie  stream  above 
the  plaintiff's  dam  by  which  a  part  of  the  water  was  prevented 
from  running  down  the  course  of  the  creek  to  the  plaintiff^s 
land.  That  in  April,  1864,  the  defendant  constructed  other 
dams  across  the  same  stream,  and  that^  by  reason  of  the  ob- 
struction and  diversion  of  the  water  by  tiiese  dams  the  plaintiff 
was  deprived  of  his  accustomed  use  of  it>  to  the  great  injury  of 
his  business  and  to  his  great  damage,  and  he  then  alleges  the 
insolvency  of  the  defendant,  and  also  that  if  the  wrongs  of 
which  he  complains  are  continued  his  business  and  trade  will 
be  wholly  ruined. 

The  object  of  the  action  was,  first,  fo  recover  damages  for 
the  injury  already  sustained ;  second,  to  abate  the  defendant's 
dams ;  and  third,  to  obtain  an  injunction  restraining  the  defend- 
ant from  obstructing,  diminishing,  or  diverting  the  waters  of 
the  creek  from  flowing  to  the  plaintiff's  dam. 

The  defendant  answered  the  complaint.  The  issue  jcnned 
was  referred  to  a  Oourt  Commissioner,  with  directions  ^'to 
report  the  facts  and  law.''  Testimony  was  taken  in  tiie  case, 
and  the  referee  found  and  reported  the  facts  and  his  conclusions 
of  law  in  favor  of  tiie  defendant    This  report,  as  to  the  facts, 
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was  set  aside^bj  the  Court  on  the  plaintifPs  motion,  and  a  find- 
ing of  f actSy  prepared  in  part  by  the  plaintiff's  ooonael,  and  in 
part  by  the  defendant's  counsel,  was  substituted,  which,  with 
the  conclusions  of  law  drawn  by  the  referee,  was  adopted  bv 
the  Court,  and  judgment  was  thereupon  entered  in  the  defend- 
ant's favor.  The  plaintiff  moved  for  a  new  trial  The  motion 
was  denied.  From  this  decision  and  the  judgment  the  plaintiff 
appealed. 

Wm.  8.  Welti,  for  Appellant 

The  cases  in  this  State  have  fully  setded  and  affirmed  the 
doctrine  of  appropriation  of  water  by  the  erection  of  a  dam 
and  its  subsequent  use,  as  establishing  a  prior  ri^t  {HiU  t. 
Smith,  27  Cal.  476;  Yankee  Jim  Water  Oampang  v.  Crary 
25  Cal.  504.) 

It  is  certainly  immaterial  what  was  the  ptupose  or  object 
with  which  defendant  invaded  our  right  .  It  is  no  answer  to 
say,  as  be  does  really  say,  that  though  he  injured  us  in  Maj, 
yet  when  the  suit  was  tried  no  water  was  running:  It  nonst 
be  obvious  from  the  facts  in  the  complaint  the  injury  for  an 
entire  year  might  be  done  within  the  term  of  a  few  weeks. 
Our  right  was  to  have  the  water  flow,  if  flow  it  would,  unob- 
structed at  any  and  all  times.  Diversion  or  obstructioii,  if 
wilful,  imports  damage,  and  against  actual,  threatened,  or  pos- 
sible injury  this  action  lies.  (Angell  on  Watercourses,  Section 
185,  and  cases  cited;  same.  Sections  449,  450.) 

M.  A.  Wheaion,  for  Bespondent 

Merely  using  the  water  of  a  stream  for  irrigation  by  a  ri- 
parian proprietor  is  but  the  exercnse  of  a  naivral  right,  and  the 
plaintiff  in  so  doing  could  not  affect  the  natural  rights  of  other 
riparian  proprietors  either  above  or  below  him.  (Sampson  ▼. 
Hoddinott,  1  C.  B.  K  S.  590.) 

Washburn  on  Easements  and  Servitudes,  S85;  ibid,  S71. 
216.  217,  250,  251,  252,  and  253,  the  last  referring  to  th^ 
case  of  Thurber  v.  Martin^  2  Gray,  894,  where  it  was  heM 
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that  sixty  years  use  of  a  stream  for  mill  purposes  did  not  affect 
the  natural  right  of  an  upper  riparian  proprietor  to  erect 
another  milL  In  this  case  Ferrea  did  not  use  the  water 
adversely  to  any  one,  because  he  did  not  infringe  upon  the 
rights  of  any  one.  His  right  to  so  use  the  water  came,  not  by 
prior  occupancy,  but  as  an  incident  to  his  land  through  which 
the  stream  run.  The  defendant,  as  an  upper  riparian  propri- 
etor, had  a  right  to  stop  and  use  the  whole  of  the  stream,  if 
necessary,  for  watering  his  stock  (Washburn  on  Easements, 
223,  224.) 

By  the  Court,  Cukbbt,  J» 

In  1868,  as  appears  by  the  finding,  the  defendant  erected  a 
dam  across  the  creek  above  the  plaintiff's  dam,  by  which  the 
natural  flow  of  the  stream  was  obstructed.  In  April,  1864, 
he  erected  two  other  dams  across  the  same  creek  above  the 
plaintiff's  dam,  by  means  of  which  several  dams  the  water  of 
the  stream  was  entirely  obstructed  and  prevented  from  flowing 
to  the  dam  of  the  plaintiff,  whereby  the  plaintiff  waa  wholly 
deprived  of  the  waters  of  the  stream,  and  his  v^tables  and 
fruit  growing  at  the  time  of  the  erection  and  continuance  of 
these  dams  were  injured  to  his  damage  in  the  sum  of  two 
hundred  dollars.  It  .further  appears  by  the  finding  that  the 
object  of  the  defendant  in  erecting  ^is  dams  was  only  to  detain 
sufficient  water  for  his  stock,  and  that  he  used  the  same  for 
no  other  purpose,  and  that  when  the  action  was  brought  there 
was  not  water  enough  in  the  creek  to  flow  to  the  plaintiff's 
reservoir  if  no  dams  had  been  erected  above  it. 

The  evidence  in  the  case  shows  that  the  last  named  year 
was  one  of  extreme  drought,  and  that  at  the  time  this  action 
was  commenced  the  water  of  the  creek  was  so  reduced  in 
quantity  at  *the  place  where  the  defendant  had  erected  his 
dams  (which  were  more  than  a  mile  from  the  plaintiff's  land) 
as  to  be  insufficient  to  flow  over  such  dams.  Every  propri- 
etor of  lands  through  or  adjoining  which  a  watercourse  passes 
has  a  right  to  a  reasonable  use  of  the  water;  but  he  has  no 
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right  to  so  appropriate  it  as  to  unnecessarily  diminish  the 
quantity  in  its  natural  flow.  The  use  of  the  water  of  a  stream 
for  domestic  gurposes  and  for  watering  cattle  necessarily 
diminishes  the  volume  of  the  streanoL  This  is  unaeyoidable, 
and  though  by  reason  of  such  diminution  a  proprietor  on  the 
stream  below  fails  to  receive  a  supply  commensurate  with  his 
wants,  he  is  without  remedy,  because  his  right  subsists  subject 
to  the  rightful  use  of  the  water  by  his  neighbor  on  the  stream 
above  him.  But  while  admitting  that  a  riparian  owner  to 
whom  the  water  first  comes  in  its  flow,  has  the  right  to  use  it 
for  domestic  purposes,  and  for  watering  his  cattle,  it  is  proper 
to  observe  that  he  has  not  the  right  to  so  obstruct  the  stream 
as  to  prevent  the  running  of  water  substantially  as  in  a  state 
of  nature  it  was  accustomed  to  run.  The  maxim  of  the  law 
which  he  is  bound  to  respect  while  availing  himself  of  his 
right  is,  sic  utere  tuo  ut  aiienum  non  IcBdas.  (3  Kent^  440; 
Angell  on  Watercourses,  Section  195 ;  Tyler  v.  Wilkinson,  4 
Mason,  440.) 

The  Court  found  that  ^y  reason  of  the  dams  erected  by  the 
defendant  "the  flow  of  the  stream  was  wholly  obstructed, 
and  the  waters  detained  were  prevented  from  flowing  to  the 
dam  of  the  plaintiff,  and  that  he  was  thereby  deprived  of  the 
use  of  the  same,  prior  to  the  commencement  of  this  suit," 
and  "that  the  plaintiff  has  sustained  damages,  by  reason  of 
said  acts  of  defendant,  in  the  sum  of  two  hundred  dollars." 
The  Court  also  found  that  the  defendant  was  insolvent  and 
nnable  to  respond  to  any  judgment  that  might  be  recovered 
against  him.  The  Court  further  found  that  the  defendant 
erected  the  dams  "only  to  gather  sufficient  water  for  watering 
his  stock,  and  used  it  for  no  other  purpose,''  and  "  that  at  the 
time  his  suit  was  commenced  there  was  not  water  enough  to 
flow  to  the  plaintiff^s  pond,  had  no  dams  been  built" 

The  fact  that  the  water  was  so  reduced  in  quantity  at  the 
time  the  action  was  commenced  as  to  be  insufficient  to  flow  to 
the  plaintiff^s  premises,  had  the  same  been  unobstnicted,  was 
not  a  circumstance  decisive  of  the  case.  If  before  then  the 
creek  was  wholly  obstructed  by  the  defendant,  and  the  water 
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of  the  Stream  was  prevented'by  Bim  from  flowing  to  the  plain- 
tiff's Iand|  by  reason  whei^eof  he  was  deprived  of  the  use  of 
the  water,  and  thus  suffered  damages,  he  had  just  cause  of 
complaint,  and  was  entitled  to  relief  and  to  the  remedy  which 
he  sought  to  prevent  the  oontiiiuance  of  the  injury.  Though^ 
the  defendant  had  the  right  to  use  the  stream  for  watering  his 
cattle  and  for  household  purposes,  he  had  not  the  right  under 
the  circumstances  to  dam  up  the  creek  and  spread  out  the 
water  over  a  large  surface,  by  which  it  would  become  lost  by 
absorption  and  evaporation  to  an  extent  to  prevent  the  stream 
from  flowing  to  the  plaintiff's  premises,  as  it  would  have  done 
had  it  not  been  for  the  defendant's  dams.  It  cannot  be  held 
in  this  case  that  the  obstruction  and  diversion  of  the  water  of 
the  creek  was  necessary  to  the  proper  and  beneficial  use  of 
the  stream  by  the  defendant,  and  that  as  a  consequence  the 
injury  sustained  by  the  plaintiff  was  damnum  absque  injuria. 
The  facts  found  by  the  Court  preclude  such  a  conclusion. 
From  the  facts  found  the  plaintiff  was  entitled  to  judgment,  on 
the  grotmd  that  he  had  the  right  to  the  water  of  the  creek  in 
the  natural  flowy  subject  only  to  the  use  thereof  by  the  defend- 
ant in  a  reasonable  manner,  without  uuneoessary  obstruction 
or  diminution.  (Angell  on  Watercourses,  Chapter  4,  and  the 
autEorities  therein  cited.) 

The  judgment  must  be  and  is  hereby  reversed,  and  the  cause 
remanded  to  the  Court  below  with  directions  to  enter  judgment 
for  plaintiff.  ^ 

ITeither  Mr.  Chief  Justice  Sakdbbson  nor  2£r.  Justice 
Sawteb  expre&i^ed  an  opinion. 


J.  S.  EMERY  17,  THE  SAN  FEATTOISCO  GAS  COM- 
PANY. 

TnovmenntmncT  va  bioht  ov  GmKnrr  Dov j[nr.-^  The  pfopwty  referred  to 
iQ  that^iie^.of  tbe  GonetitDtloB  wblcb  declares  thftt  lurWate  property  shall 
not  be  taken  for  public  nee  without  jast  compensation,  is  other  kinds  of 
property  than  money,  and  the  compensation  referred  to  Is  a  compensation 
to  be  nlttde  la  money. 
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▲SBESSMimT  ON  LoTs  TO  GBAiMi  BitcMtn,  ▲  TAX. —  As  eeeeeBBieBt  vpon  ^ 
different  lote  f  rontlBff  on  a  street  In  a  elty  In  piroportion  to  the  nniaber  of 
feet  frontage  of  each,  for  the  inirpoae  of  ralaloff  money  to  pay  the  eipenitt 
of  grading  the  street,  la  an  exercise  oft  the  sorereign  right  of  texatloa.  and 
not  of  the  power  to  appropriate  private  property  to  poblle  nee  onder  the 
right  of  eminent  domain. 

IfBAJfiNG  or  Taxation. —  The  words  *'taxatloD*'  and  **  taxed,**  la  section  thir- 
teen of  Article  XI  of  the  Constltatlon,  relates  to  snch  general  taxes  open  all 
property  as  are  lerled  to  defray  the  ordinary  expenaea  of  the  State,  county, 
town,  and  mnnidpal  gorernments,  and  not  to  assessments  lerled  oa  the  loti 
fronting  on  a  street  In  a  city  to  pay  the  expenees  of  their  ImproTementa. 

AaaassuBNTa  on  Lots  it>B  Impbotino  SncsTs. —  The  Constltatlon  doei  aot 
prohibit  the  Legislatnre,  or  monldpal  aothoritles  acting  onder  anthority  of 
law,  from  Imposing  assessments  npon  lots  In  a  city  fronting  on  a  street  to 
defray  the  expensee  of  ImproTements  of  the  etreet  im  the  natore  of  gradlor 
and  planking. 

AvFOBTioNXBNT  ov  Bvcx  AssBBaxaNTs.— It  fMts  Ib  tho  discretion  of  tks 
Legislatore  to  say  npon  what  principle  the  assessment  on  lots  frontlBg  on  a 
street,  to  pay  for  Improyements  on  the  street,  shall  be  apportioned  snoBg 
the  lota. 

Impbotino  Stbbbts  in  San  Fbanciboow — ^A  reaolntlon  of  the  Board  of  Snper- 
Tisors  of  San  Francisco,  declaring  an  Intention  to  Improve  a  street,  may 
Include  a  declaration  of  Intention  to  both  grade  and  macadamlsei  Such 
resolntion  sofflclently  describes  the  woit  to  be  done  If  It  dedarea  that  the 
street  will  be  graded  and  macadamised  from  one  designated  point  to  aaother. 

CoNTBACT  TO  GBADB  A  Stbbbt  IN  San  FBANCiBca —  A  contract  to  mscsdamlse  a 
street  In  San  Francisco,  made  with  the  Saperlntendent  of  Streets,  bindi  the 
party  to  ose  soch  materials  aa  are  required  by  the  Superintendent  if  It  pro- 
yides  that  the  work  ahall  be  performed  according  to  spedflcatlona  aanexed  and 
such  specifications  made  by  the  Superintendent  name  the  material  to  be  nael 

▼abiancb  bbtwbbn  RBsoi.iTnoN  AND  GoNTBACT.*--  A  resolatlon  dedartag  sa  ia- 
tentlon  to  Improve  a  street  in  San  Francisco  Is  not  vitiated  beeanae  it  statea 
an  Intention  to  grade  and  macadamise  from  Mission  to  Howard  street,  while 
the  contract  executed  under  the  resolution  calls  for  grading  and  macadam- 
ising that  portloi^  of  the  etreet  "  except  where  done.** 

Appeal  from  the  District  Court,  Fourth  Judicial  District^ 

City  and  County  of  San  Prancisco. 

The  respondent^  Emery,  entered  into  a  oontract  with  the 
Superintendent  of  Streets  in  San  Prancisco  on  the  25th  dav 
of  September,  1862,  to  grade  and  macadamize  Fremont  street 
front  Howard  to  Mission.  The  oontract  was  completed  Jan- 
uary 17th,  1863,  The  appellant  was  the  owner  of  a  lot  front- 
ing on  Fremont  street,  between  Mission  and  Howard.  This 
action  was  brought  to  recover  the  amount  aseeseed  on  appel- 
lant's lot  for  the  work.  Plaintiff  recovered  judgment  in  the 
Court  below,  and  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Ooort 
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Wm.  M.  Pieraon,  for  appellant,  argued  that  the  Board  of 
Supervisors  had  no  power  under  the  statute  of  1862  to  declare 
their  intention  to  grade  and  also  to  maeadamwe  a  street  in  this 
same  notice  or  resolution;  and  that  the  resolution  did  not 
describe  the  work  to  be  dcme,  as  required  by  statute.  He 
contended  that  the  resolution  of  intention  was  the  primaiy 
step  in  the  whole  proceeding;  the  one  on  which  all  the  sub- 
sequent proceedings  rested.  It  was  jurisdictional  in  its  nature, 
declared  so  by  the  fourth  section  of  the  statute,  and  if  all  the 
requirements  of  the  law  were  not  strictly  complied  with,  it 
was  a  vain  act^  endowing  the  subsequent  proceedings  with  no 
vitality,  and  creating  no  obligation  on  the  part  of  the  property 
owner. 

He  referred  to  the  third  section  of  the  Act,  and  argued  that 
the  Board  might  order  either  the  grading  or  the  macadamizing 
of  a  street,  but  could  not  order  the  two  conjunctively,  and 
referred  to  Blackwell  on  Tax  Titlesy  64.  He  also  insisted  that 
the  contract  was  void,  because  it  varied  from  the  resolution 
declaratoiy  of  intention  to  do  the  work  and  order  to  do  it,  as 
the  resolution  and  order  gave  notice  and  required  Fremont 
street  to  be  graded  and  macadamized  from  Mission  to  Howard, 
while  the  contract  was  for  grading  and  macadamizing  except 
where  done. 

H.  H,  Haight,  also  for  appellant,  argued  that  the  facts  stated 
in  the  complaint  were  not  sufficient  to  constitute  a  cause  of 
action,  for  the  reason  that  the  Act  of  1862,  under  which  the 
proceedings  were  taken,  was  unconstitutional  and  void,  and 
referred  to  Creightan  v.  Manson,  27  Cal.  613.  He  contended 
that  as  the  Act  could  not  be  sustained  as  an  exercise  of  the 
taxing  power,  and  as  it  contained  no  provision  for  compensa- 
tion under  the  exercise  of  the  right  of  eminent  domain,  it  must 
faU. 

D.  P.  &  A.  Barstow,  for  respondent,  confined  their  argument 
to  the  technical  objections  to  the  proceedings  made  by  Mr. 
Pierson* 
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By  the  Court,  Sawtss,  J. 

This  is  an  action  brought  in  pursuance  of  the  Act  of  1862, 
relating  to  the  City  of  San  Francisco,  to  recover  a  sum  of 
money  assessed  Upon  property  fronting  on  a  certain  street  in 
that  city,  in  proportion  to  its  frontage,  to  pay  the  expenses  of 
grading  said  street.  It  presents  some  of  the  much  vexed  ques- 
tions arising  under  statutes  relating  to  this  class  of  burden 
imposed  upon,  property  holders  in  towns  and  cities.  As  usoil 
in  such  cases,  it  is  claimed,  firstly,  that  the  law  under  which  the 
assessment  is  made  is  unconstitutional;  secondly,  if  constitu- 
tional, that  there  are  such  irregularitiee  in  the  proceedings  as  to 
vitiate  the  assessment  The  recent  case  of  Creighton  v.  Manr 
son,  decided  by  this  Court  (27  Cal.  614)  is  relied  on  by  appel- 
lant as  settling  the  principles  that  must  govern  this  case.  In 
that  case,  although  all  the  Justices  concurred  in  the  judgment, 
there  was  not  an  entire  concurrence  in  all  the  views  expressed 
in  the  opinion,  or  in  the  grounds  upon  which  the  decision 
rested.  Constitutional  questions  were  discussed  in  the  ease, 
but  the  only  points  decided  were — firstly,  that  the  defendant 
was  not  personally  liable,  for  the  reason  that  no  personal  lia- 
bility was  imposed  by  the  Act  of  1859;  and  secondly,  that 
there  was  no  lien  on  the  defendant's  lot,  for  the  reason  that 
the  work  had  never  been  ordered  by  the  Board  of  Supervisors 
in  the  mode  prescribed  by  law.  It  is  but  just  to  the  Court  to 
say,  that  neither  in  that  case,  nor  in  this,  nor  in  either  of  the 
other  cases  now  before  us  involving  the  same  questions,  have 
we  received  any  aid  from  counsel,  whose  interest  it  was  to 
support  the  constitutionality  of  the  law,  and  not  only  was 
there  no  argument  upon  this  important  point  on  that  side,  but 
there  was  no  reference  to  more  than  one  or  two  decisions 
bearing  upon  it.  Since  the  decision  of  Creighton  v.  Manson, 
notwithstanding  the  pressure  of  the  business  of  the  Court,  we 
have  assumed  the  duties  of  counsel,  as  well  as  of  the  Court, 
and  explored  the  numerous  volumes  of  reports  of  decisions  in 
our  sister  States  for  authorities  upon  the  point,  and  as  the 
result  of  these  labors  have  found  many  reoent  weU  considered 
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cases,  in  which  the  provisions  of  the  several  State  Constitu- 
tions hearing  upon  the  subject  have  been  analyzed  with  great 
severity,  and  the  questions  arising  discussed  and  illustrated 
with  marked  ability.  After  a  more  thorough  investigation  of 
the  question,  and  a  full  consideration  of  the  recent  cases,  we 
are  free  to  confess  that  our  own  views  have  been  somewhat 
modified.  For  these  reasons,  among  others,  we  shall  proceed 
to  the  discussion  of  the  subject  as  if  the  questions  were  new 
in  this  State,  without  further  reference  to  Creightan  v.  MansatL 

The  improvement  of  a  public  street  in  a  city,  to  be  there- 
after used  and  controlled  by  the  public,  is  undoubtedly  a  pub- 
lic work.  But  it  is  equally  clear,  as  a  general  proposition, 
that  the  improvement  of  a  street  is  more  beneficial  to  the  local 
public,  or  die  immediate  district  in  which  it  is  located,  than 
to  the  whole  city,  as  the  improvement  of  the  streets  of  a  city 
is  more  beneficial  to  the  city  in  which  they  are  located  than 
to  the  State  at  large.  But  this  fact  renders  the  work  no  less 
one  of  a  public  character.  The  work  of  improving  streets 
being  one  of  a  public  character,  it  is  insisted  by  appellant, 
that  the  power  of  the  liCgislature  to  pass  a  law  imposing  the 
burden  of  paying  the  escpenses  of  the  improvement  upon  the 
property  of  the  citizen,  if  it  exists  at  all,  must  be  deduced 
from  one  of  two  sources. 

Firstly — The  right  of  eminent  domain  under  which  private 
property  may  be  taken  for  public  use;  or. 

Secondly  —  The  sovereign  right  of  taxation.  And  in  this 
he  is  undoubtedly  correct.  It  is  further  insisted,  that  if  the 
power  is  referable  to  the  former — the  right  of  eminent  domain 
—  the  law  in  question  directing  the  assessment  to  be  made 
according  to  frontage — by  the  front  foot — is  repugnant  to 
section  eight  of  Article  I  of  the  Constitution,  which  contains 
the  provision,  "nor  shall  private  property  be  taken  for  public 
use  without  just  compensation."  If  referable  to  the  latter  — 
the  sovereign  right  of  taxation — that  the  assessment  is  un- 
equal, and  not  levied  in  proportion  -to  the  value  of  the  property, 
and  that  the  law,  for  this  reason,  is  repugnant  to  the  provi- 
sions of  sectiim  thirteen,   Article  XI  of  the  Constitution, 
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which  says,  that  '^  taxation  shall  be  equal  and  uniform  through- 
out the  State.  All  property  in  this  State  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  by  law." 

It  is  plain  that  a  determination,  at  the  threshold  of  the  dis- 
cussion, of  the  question,  as  to  which  of  these  sources  of  sover- 
eign  power,  the  au&ority  of  the  Legifilature  over  the  subject 
must  be  referred,  is  essential  to  an  intelligent  consideration  of 
the  propositions  submitted.  Were  it  not  for  the  fact,  that,  in 
some  of  the  earlier  cases,  there  are  some  loose  expressions  and 
dicta  which  give  countenance  to  the  opposite  opinion,  it  would 
seem  to  be  dear,  that  assessments  for  improvements,  upon 
whatever  principle  distributed,  are  not  taking  private  property 
for  public  use,  within  the  meaning  of  these  terms  as  used  in 
the  Constitution.  In  these  cases  money,  and  money  only  is 
taken.  In  a  certain  sense  money  is  property.  But  it  might 
just  as  well  be  said,  that  money  taken  by  general  taxation  for 
the  ordinary  purposes  of  State  revenue  is  property  within  the 
meaning  of  the  Constitution,  and  cannot  be  taken  without 
compensation.  The  theory  of  all  taxation  is,  doubtless,  in  a 
general  sense,  that  there  is  compensation  for  the  taxes  taken 
in  the  protection  and  security  to  life,  liberty  and  property 
afforded  by  the  (Jovemxnent  supported  by  the  money  raised. 
But  ttis,  manifestly,  is  not  the  compensation  to  be  made  for 
property  taken  for  public  use,  within  the  meaning  of  the 
terms  as  used  in  the  section  of  the  Constitution  cited.  The 
property  referred  to  in  the  Constitution  for  which  special  com- 
pensation must  be  made,  is  something  other  than  money,  as 
where  land  is  taken  to  be  used  as  a  street,  and  the  like,  and 
the  compensation  referred  to,  doubtless,  means  a  compensation 
in  money,  the  only  medium  by  which  special  compensation 
can  be  accurately  measured  and  adjusted;  and  to  make  such 
compensation  in  the  case  of  assessments  to  raise  money  for  the 
purpose  of  paying  for  grading  streets,  would  be  to  take  the 
money  from  the  property  holder  with  one  hand  and  return  it 
with  the  other;  and  this  would  leave  nothing  for  the  purposes 
required. 

The  difference  in  the  operation  of  theee  two  sovereign  powen 
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is  stated  with  great  clearness  and  precision  in  the  very  able  and 
satisfactory  opinion  of  Mr.  Justice  Buggies^  in  The  People  v. 
Mayor  of  Brooklyn,  4  Comst  420.  He  says  (pp.  423,424:) 
*'  I  perceive  no  great  difficully  in  pointing  out  the  distinction 
1>etween  these  two  powers.  Taxation  exacts  money  or  ser- 
vices from  individuals  as,  and  for,  their  respective  shares  of 
contribution  to  any  public  burden.  Private  property  taken  for 
public  use  by  right  of  eminent  domain  is  taken  not  as  the  own- 
er's share  of  contribution  to  a  public  burden,  but  as  so  much 
beyond  his  share.  Special  compensation  is  therefore  to  be  made 
in  the  latter  case,  because  the  Government  is  a  debtor  for  the 
property  so  taken ;  but  not  in  the  former,  because  the  payment 
of  taxes  is  a  duty  and  creates  no  obligation  to  repay  otherwise 
than  in  the  proper  application  of  the  tax.  Taxation  operates 
upon  a  oommunity  or  upon  a  class  of  persons  in  a  community 
and  by  some  rule  of  apportionment  The  exercise  of  the  right 
of  eminent  domain  operates  upon  an  individual,  and  without 
reference  to  the  amount  or  value  exacted  from  any  other  indi- 
vidual or  dass  of  individuals.  Keeping  these  distinctions  in 
mind,  it  will  never  be  difficult  to  determine  which  of  the  two 
powers  is  exerted  in  any  given  case." 

'^  It  may  be  proper  here,  although  not  strictly  necessary,  to 
express  the  opinion  that  money  cannot  be  exacted  by  the  Gov- 
ernment by  the  right  of  eminent  domain,  excepting,  perhaps, 
for  the  direct  use  of  the  State  at  large,  and  when  the  State  at 
large  is  to  make  the  compensation.  The  exigencies  of  a  State 
Government  can  seldom  require  the  taking  of  money  by  vir- 
tue of  this  power,  even  in  time  of  war,  and  never  in  time  of 
peaca  The  framers  of  the  Constitution  could  not  have, 
intended  to  delegate  to  municipal  corporations  the  right  of 
taking  money  under  this  power,  because  it  is  entirely  unneces- 
sary. Money  can  always  be  had  by  taxation;  lands  cannot; 
5md  therefore  lands  may  be  taken  by  right  of  eminent  domain, 
out  money  may  not.  The  seventh  section  of  Article  I  of  the 
Constitution  confirms  this  construction  of  the  power.  It 
directs  the  compensation  for  private  property  so  taken  to  be 
ascertained  by  a  jury  or  by  commissioners.     This  is  an  appro- 
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priate  mode  when  lands  or  goods  are  taken,  because  their 
value  is  uncertain.;  but  not  when  money  is  taken,  because  its 
yalue  is  already  fixed.  The  validity  of  the  assessment  in  ques- 
tion, therefore,  cannot  be  maintained  as  an  exercise  of  the 
power  of  eminent  d(»nain;  and  it  cannot  be  maintained  at  all 
unless  it  be  a  legitimate  mode  of  taxation." 

Whatever  uncertainty  there  may  have  been  found  in  the 
prior  decisions  as  to  the  true  source  of  the  power  of  the 
Legislature  to  impose  this  dass  of  burdens  upon  the  citizen, 
there  has  been  no  doubt  upon  that  point  expressed  since  the 
promulgation  of  the  decision  in  People  v.  Mayor  of  Brooklyn^ 
In  every  decision  we  have  met  within  our  researches  rendered 
since  that  time,  the  opinion  in  that  case  has  been  recc^ized 
as  a  correct  exposition  of  the  law  upon  this  point  {Brewster 
V.  Ciiy  of  Syracuse,  19  N.  Y.  118;  SeoviUs  v.  City  of  Cleve- 
land, 1  Ohio  St.  K.  135;  HiU  v.  Eigdon,  5  Ohio  St.  R.  245; 
N.  I.  B.  B.  Co.  V.  Connelly,  10  Ohio  St  R  162;  Malony  v. 
City  of  Marietta,  11  Ohio  St  R.  638;  Beeves  v.  Treasurer 
of  Wood  County,  8  Ohio  St  R  335;  Weeks  v.  Milwaukee,  10 
Wis.  256;  Oarrett  v.  City  of  St.  Louis,  25  Ma  508;  Newby  v. 
Platte  County,  lb.  259;  WiUiams  v.  Cammack,  27  Mis&  222; 
Williams  v.  Mayor  of  Detroit,  2  Aficfa.  560;  Municipality  No. 
2  V.  White,  9  Lou.  Atin.  452 ;  Mwyor  of  Baltimore  v.  Oreen 
Mount  Cemetery  Co.  7  Md.  536;  Nichols  v.  Bridgeport,  23 
Comu  206;  State  v.  CUy  of  Newark,  8  Dutcher,  191,  193.) 
This  point  was  so  ruled  by  the  late  Supreme  Court  in  Bwmeit 
V.  MoAfor  of  Sacramento,  12  Cal.  82,  and  Hart  y.  Crwoen,  lb. 
477.  And  were  it  not  for  the  fact  that  this  question  has  been 
much  discussed,  and  that  it  is  continually  raised  and  pressed 
up(»i  our  notice,  whenever  there  is  a  sli^t  variation  of  cir- 
cumstances or  a  change  in  the  principle  of  apportionment, 
we  should  not  have  thought  it  necessary  to  do  more  than  refer 
to  the  last  two  cases  as  settling  the  question  in  this  State 
Some  confusion  of  ideas  may  formerly  have  arisen  from  a  sup- 
position that  an  apportiozunent  according  to  benefits  involved 
the  principle  of  specific  ocmapensation  for  property  taken,  sikI 
stiU  more  from  not  .separating  .and  keeping  distinctly'  in  vieu 
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die  operation  of  the  two  powers  in  that  class  of  cases  involv- 
ing both ;  as,  where  land  had  been  taken  for  a  new  street,  and 
at  the  same  time  an  assessment  made  npon  the  owners  of  the 
property  in  the  district  embracing  the  new  street,  including  the 
owner  of  the  land  taken,  to  pay  for  the  land  thus  appropriated. 
There  are  such  caees,  and  in  these  instances  both  powers  may 
be  called  into  notion.  Compensation  must  be  made  for  the 
land  appropriated  under  the  power  to  take  private  property 
for  pubUc  use,  and  a  sum  must  also  be  levied  under  the  right 
of  taxation  to  make  the  compensation*  The  owner  of  the 
land  in  such  cases  would  be  liable  to  pay  his  share  of  such 
tax,  and  thus  the  amount  ultimately  received  would  only  be 
the  balance  after  deducting  the  amount  of  the  assessment  from 
the  amount  of  compensation.  But,  if  these  distinctions  are 
kept  in  view,  it  will  be  found  in  all  oases  of  assessments  for 
improvements,  whether  the  sum  to  be  raised  is  apportioned 
according  to  benefits,  acco^ing  to  value,  upon  the  front  foot, 
square  foot,  square  acre,  or  where  each  party  is  required  to  pay 
for  the  improvement  in  front  of  his  own  land,  the  assessment 
must  be  referred  to  the  taxing  power,  and  these  different  modes 
are  only  different  modes  of  making  the  apportionment  and  not 
the  exercise  of  different  sovereign  powers.  In  the  language 
of  Mr.  Justice  Buggies,  '^  They  all  operate  upon  a  community, 
or  upon  a  class  of  persons  in  a  community  and  by  some  rule 
of  apportionment,"  and  not  ^^  upon  an  individual,  without  ref- 
erence to  the  amount  or  value  exacted  from  any  other  indi- 
vidual or  dass  of  individuals."  And  they  exact  —  in  theory 
at  least — money  or  services  from  individuals,  as  and  for  their 
respective  shares  of  contribution  to  the  local  public  burden, 
and  not  as  so  much  beyond  their  share ;  and  these  various  modes 
of  apportionment  are  only  the  means  by  which  the  law  en- 
deavors to  ascertain  that  share. 

The  assessment  in  this  case  was  made  upon  the  front  foot, 
and,  as  we  have  seen,  was  an  attempt  to  exercise  the  sovereign 
right  of  taxation,  and  not  to  appropriate  private  property  to 

public  use  under  the  right  of  eminent  domain. 
¥€!..  xxviu^— sa 


854  Ehert  v.  Sait  Pbangibco  Gas  Co.      [Sup.  Gt 


Opinion  Q<  the  OoorC 


In  the  expressive  langaage  of  Mr.  Justice  RuggleSy  which 
we  again  adopt :  '^  If  there  be  any  sound  objection  to  the  as- 
sessment as  a  tax,  it  must  be  an  objection  which  applies  ta 
the  principle  on  which  the  tax  is  apportioned;  because  the 
object  for  which  the  money  was  to  be  raised  is,  without  dis- 
pute^ one  for  which  taxation  by  a  different  rule  of  apportion- 
ment would  have  been  lawful.  It  remains  to  be  seen  whether 
anything  can  be  found  in  the  Constitution ;  in  legal  adjudica- 
tion ;  in  the  practice  of  the  Ooyemment,  or  in  the  natare  of 
things,  by  which  taxation  upon  this  principle  of  apportionment 
can  be  judicially  annulled.  For  the  purpose  of  ascertaining 
what  has  been  deemed  on  high  authority,  the  nature  and  extent 
of  the  power  of  taxation  vested  in  the  Legislatures  of  the 
State  Governments,  I  refer  to  the  opinion  of  the  late  Chief 
Justice  Marshall,  in  the  case  of  The  Providence  Bank  v.  BUr 
lings,  4  Peters,  514,  561,  563. 

^'  ^  The  power  of  legislation,  and  consequently  of  taxation, 
operates  on  all  the  persons  and  property  belonging  to  the  bodv 
politic.  This  is  an  original  principle,  which  has  its  foundation 
in  society  itself.  It  is  granted  by  all  for  the  benefit  of  alL 
It  resides  in  the  Government  as  part  of  itself,  and  need  not 
be  reserved  where  property  of  any  description  or  the  right  to 
use  it  in  any  manner  is  granted  to  individuals  or  corporate 
bodies.  However  absolute  the  right  of  an  individual  may  be, 
it  is  still  in  the  nature  of  that  right  that  it  must  bear  b  por- 
tion of  the  public  burdens;  and  that  portion  must  be  deter- 
mined by  the  Legislature.  This  vital  power  may  be  abused, 
but  the  interest,  wisdom  and  justice  of  the  representative 
body,  and  its  relations  with  its  constituents,  furnish  the  only 
security  against  unjust  and  excessive  taxation,  as  well  as 
against  unwise  legislation.'  And  again,  in  McCuUock  v.  Jfary- 
land,  4  Wheat  428,  the  following  observations  are  found, 
coming  from  the  same  high  authority:  'It  is  admitted  that 
the  power  of  taxing  the  people  and  their  property  is  essentia! 
to  the  very  existence  of  government,  and  may  be  legitimately 
exercised  on  the  object  to  which  it  is  applicable,  to  the  utmost 
extent  to  which  the  Government  may  choose  to  cany  it    The 
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only  security  against  the  abuse  of  this  power  is  found  in  the 
structure  of  the  Government  itself.  In  imposing  a  tipc  the 
Government  acts  upon  its  constituents.  This  is,  in  general, 
a  sufficient  security  against  erroneous  and  oppressive  taxa- 
tion. The  people  of  a  State  therefore  give  to  their  Govern- 
ment a  right  of  taidng  themselves  and  their  property ;  and  as 
the  exigencies  of  the  Government  cannot  be  limited,  they 
prescribe  no  limits  to  the  exercise  of  this  right,  resting  confi- 
dently on  the  interest  of  the  L^slature  and  the  influence  of 
the  constituents  over  their  representatives  to  guard  them 
against  its  abuse.'  And  again,  at  page  430,  he  speaks  of  it 
as  ^  unfit  for  the  judicial  department  to  inquire  what  degree  of 
taxation  is  the  legitimate  use^  an4  what  degree  may  amount 
to  the  abuse  of  the  power.' " 

'^Assuming  this,  as  we  safely  may,  to  be  sound  doctrine,  ;t 
must  be  conceded  that  the  power  of  taxation,  and  of  appor- 
tioning taxation,  or  of  assigning  to  each  individual  his  share 
of  the  burden,  is  vested  exclusively  in  the  Legislature,  unless 
this  power  is  limited  or  restrained  by  some  constitutional  pro- 
vision. The  power  of  taxing  and  the  power  of  apportioning 
taxation  gte  identical  and  inseparable.  Taxes  cannot  be  laid 
without  apportionment;  and  the  power  of  apportionment  is 
therefore  unlimited,  unless  it  be  restrained  as  a  part  of  the 
power  of  taxation." 

This  doctrine  is  sustained  by  a  uniform  line  of  decisions  in 
our  own  and  our  sister  States.  (See  People  ex  ret  Attorney- 
General  v.  Pacheco,  27  Oal.  209,  and  cases  cited.) 

Is  the  principle  upon  which  this  assessment  is  made  repug- 
nant to  the  provisions  of  section  thirteen  of  Article  XI?  If 
not,  then,  there  is  no  provision  that  limits  the  power  of  the 
Legislature  with  respect  to  the  principle  '  upon  which  the 
apportionment  of  such  burdens  shall  be  made.  The  section 
reads: 

**  Taxation  shall  be  equal  and  uniform  throu^ont  the  State. 
An  property  shall  be  taxed  in.  proportion  to  its  value,  to  be 
ascertained  as  directed  by  law;  but' Aaaessors  and  Collectors 
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of  town,  oountj  and  State  taxes  shall  be  elected  by  the  quali- 
fied electors  of  the  district,  county  or  town  in  which  the  prop- 
erty taxed  for  State,  comity  or  town  purposes  is  situated." 

If  the  term  taxation  is  here  used  in  a  sense  coextensive 
^th  the  sovereign  power  under  which  the  ri^t  is  exeicisedi 
or,  if  it  is  to  be  considered  abstractly,  without  refOTsnoe  to 
the  long  and  well  established  meaning  of  the  words  taxes  and 
assessments,  as  used  in  the  statutes  and  ordinary  language  of 
the  several  States,  to  indicate  different  classes  of  public  bur- 
dens— ^the  one  imposed  for  general  revalue  for  the  purposes  of 
the  ordinary  expenses  of  the  State,  county  and  town  govern- 
ment,, and  the  other  to  raise  a  special  fund  to  defray  die 
expenses  of  public  improvements  mainly  locally  beneficial- 
then,  the  teim  is  broad  enough  to  embrace  assessments  of  the 
kind  in  question.  But  terms  often,  by  general  use,  acquire^ 
when  employed  in  certain  rdations,  a  more  limited  significa- 
tion. And  this  is  true  with  reference  to  the  signification  in 
which  words  are  used  in  statutes  and  Cpnstitutions,  as  well  as 
in  common  parlance.  The  use  of  the  terms  taxes,  taxation 
and  assessments  affords,  perhaps,  as  striking  illustrations  of 
this  principle  as  any  to  be  found  in  tbi»  language.  The  term 
taxation,  both  in  common  parlance  and  in  the  laws  of  the 
several  States,  has  been  ordinarily  used,  not  to  express  the 
idea  of  the  sovereign  power  which  is  exercised,  but  the  eze^ 
cise  of  that  power  for  a  particular  purpose,  viz:  to  raise  a 
revenue  for  the  general  and  ordinary  expenses  of  the  govern- 
ment^ whether  it  be  the  State,  county,  town  or  cify  govern- 
ment But  there  is  another  class  of  ^rpenses,  also  of  a  public 
nature,  necessary  to  be  provided  for,  peculiar  to  the  local  gov- 
ernments of  counties,  cities,  towns  and  even  smaller  subdi- 
visions, such  as  opening,  grading,  improving  in  various  wav3, 
and  repairing  highways  and  streets,  and  constructing  sewers 
in  cities,  and  canals  and  ditdies  for  the  purpose  of  drainage 
in  the  country.  They  are  generally  of  peculiar  local  benefit 
These  burdens  have  ahvays,  in  every  State,  from  its  first  settle 
ment,  been  charged  upon  the  localities  benefited,  and  have 
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been  apportioned  upon  various  principles;  but  whatever  prin- 
ciple of  apportionment  has  been  adopted  they  have  been 
known,  both  in  the  legislation  and  ordinary  speech  of  th» 
country,  by  the  name  of  assessments.  Assessments  have  also, 
very  generally,  if  not  always,  been  apportioned  upon  princi- 
ples different  from  those  adopted  in  taxation,  in  the  ordinary- 
sense  of  that  term;  and  any  one  can  see,  upon  a  moment's 
treflection,  that  the  apportionment,  to  bear  equally,  and  da. 
substantial  justice  to  all  parties,  must  be  made  upon  a  diffeo^ 
ent  principle  from  that  adopted  in  taxat^n,  so  called.  This 
will  be  manifest  upon  considering  the  following  passage  from 
the  opinion  of  Mr.  Justice  Buggies,  in  the  case  before  cited: 

*' A  property  tax  (we  win  add,  according  to  value)  for  the 
general  purposes  of  the  government,  either  of  the  State  at 
large  or  of  a  county,  city  or  other  district,  is  regarded  as  a 
just  and  equitable  tax.  The  reason  is  obvious.  It  apportiona^ 
the  burdens  according  to  the  benefit  more  nearly  than  anj 
other  inflexible  rule  of  general  taxation,  A  rich  man  derivBB 
more  benefit  from  taxation  in  the  protection  and  improvement 
of  his  property  than  a  poor  man,  and  ought,  therefore,  to  pay 
more.  But  the  amount  of  each  man's  benefit  in  general  taxa- 
tion cannot  be  ascertained  and  estimated  with  any  degree  of 
certainty,  and  for  that  reason  a  property  tax  is  adopted  instead 
pf  an  estimate  of  benefits.  In  local  taxation,  however,  for 
special  purposes,  the  local  benefits  may  in  many  cases  be  seen, 
traced  and  estimated  to  a  reasonable  certainty.  At  least,  this 
has  been  supposed  and  assumed  to  be  true  by  the  Legislature^ 
whose  duty  it  is  to  prescribe  the  rules  on  whidi  taxation  is  to 
be  apportioned,  and  whose  determination  of  this  matter,  being- 
within  the  scope  of  its  lawful  power,  is  conclusive.'' 


The  different  significations  of  the  terms  taxes  and 
ments,  before  referred  to,  will  be  found,  upon  examination,  to 
be  well  established  in  the  legal  language  of  the  several  States, 
and  to  run  through  the  statutes,  and  to  have  been  recognized, 
and  enforced  by  the  various  judicial  tribunals  of  the  country ; 
and,  as  we  shsJl  see,  have  found  their  way  into  the  Constito* 
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tions  of  many  of  the  States^  our  own  among  the  number. 
ThuBy  In  the  matter  of  Mayor  of  New  York  for  improving 
Nassau  street,  a  church  which  had  been  assessed  for  the 
improvement,  daimed  exemption  under  the  statute,  which 
provided  that  ^'no  real  estate  belongiiig  to  any  church  shall 
be  taxed  by  any  law  of  this  State."  The  Court  held  that  the 
provisions  referred  to  general  or  public  taxes  to  be  levied  and 
collected  for  the  benefit  of  the  town,  county  or  State  at  large, 
and  that  a  street  assessment  was  not  such  a  tax  as  the  Act 
contemplated.  (11  John.  77;  4  Comst  433.)  In  The  State 
V.  City  of  Newark,  3  Dutcher,  187,  the  city  had  levied  an 
assessment  to  a  large  amount  for  improving  Market  stre^ 
upon  the  property  of  the  New  Jersey  Railroad  and  Trans- 
portation Company.  The  railroad  company  claimed  exemp- 
tion under  their  charter,  which  provides  that  the  company 
^^  shall  pay  a  tax  of  one  half  of  one  per  cent  upon  their  capital 
stock,  and  that  no  other  or  further  tax  or  impositions  sbdl  be 
levied,  or  imposed  upon  the  company."  This  assessment  was 
held  not  to  be  a  tax  within  the  meaning  of  this  provision  of 
the  charter.  Yet  it  is  expressly  held  that  **  the  assessment  in 
this  case  is  a  dear  exercise  of  the  taxing  power.  It  lb  made 
for  a  public  purpose,  and  confers  no  special  benefits  upon  the 
property  of  the  company."  (Page  191.)  There  are  other 
decisions  in  the  same  State  to  the  effect  that  such  assessments 
are  not  taxes  within  the  meaning  of  that  term  as  used  in  the 
various  statutes.  So  also  in  The  Mayor  and  City  Council  of 
Baltimore  v.  The  Proprietors  of  Oreen  Mount  Cemetery,  7  Mary- 
land, 517,  the  diarter  of  the  company  provided  that  the  land 
appropriated  as  a  cemetery  should  ''not  be  liable  to  any  tax 
or  public  imposition  whatever.''  An  assessment  was  made 
for  improving  the  street  in  front  of  the  premises  of  the  com- 
pany, and  the  payment  was  resisted  on  the  ground  of  exemp- 
tion under  this  provision  of  the  law.  The  Court,  ''on  the 
fullest  consideration,"  hold  the  assessmisnt  valid,  and  saj: 
"We  think  the  Legislature  intended  nothing  more  than  to 
exempt  the  property  of  the  proprietors  from  all  taxes  or  impo- 
sitions levied  or  imposed  for  the  purpose  of  revenue,  and  not 
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to  relieve  it  from  suoh  charges  aa  are  inseparably  incident  to 
its  location  in  regard  to  other  property.'^  (I^ag®  533.)  And 
there  are  other  decisions  in  the  State  to  the  same  effect  Yet, 
in  the  same  case,  the  Court  also  say :  '^  That  the  imposition  of 
a  paving  tax  is  an  exercise  of  the  taxing  power,  and  not  of  the 
right  of  eminent  domain,  we  entertain  no  doubt,  nor  did  we 
understand  the  counsel  for  the  appellant  to  suggest  any.'^  So 
also  in  Missouri,  church  property  was  by  law  exempt  from 
taxation,  yet  an  assessment  upon  a  church  for  the  construction 
of  a  sewer  was  held  not  to  be  within  the  exemption.  (Loeh' 
wood  V.  City  of  St  Lovis,  24  Mo.  21.)  So  in  Northern  Liber' 
ties  V.  St.  John's  Church,  18  Pa.  St  B,  where  churches  were 
by  statute  exempt  from  ^'  all  county,  borough  and  city  taxes,'' 
it  was  held  that  the  church  was  not  exempt  from  an  assess- 
ment levied  to  defray  the  expense  of  laying  pipe  in  the  street 
upcm  which  the  church  lot  fronted  for  the  introduction  of 
pure  water.  The  Court,  after  stating  the  specific  differenoe 
between  the  two  classes  of  burdens,  and  the  different  estab- 
lished significations  of  the  terms  taxes,  and  assessments,  say: 
''  It  is  evident  from  the  face  of  aU  the  Acts  of  Assemb^  in 
relation  to  this  incorporated  district,  that  the  Legislature  had 
in  view  the  differenoe  between  taxes,  properly  so  denomi- 
nated, and  charges  or  assessments  for  improvement  of  partic- 
ular streets  as  the  population  required  such  improvanents.'' 
(Page  107.)  So  also  in  Canal  Trustees  ▼•  City  of  Chicago,  12 
HL  405,  the  same  principle  was  sustained.  An  assessment  waa 
made  upon  certain  lands  belonging  to  the  Illinois  and  Michigan 
Canal,  for  enlarging  and  improving  an  alley,  bounded  in  part 
by  the  lands.  The  thirteenth  section  of  the  Act  by  which  the 
lands  were  granted  to  the  Trustees  provides,  that  '^the  lands 
and  lots  shall  be  exempt  from  taxation  of  every  description, 
by  and  under  the  laws  of  this  State,  until  after  the  same  shall 
have  been  sold  and  conveyed  by  the  said  Trustees,  as  afore- 
said." The  Court  held  the  assessment  not  to  be  taxation 
within  the  meaning  of  this  provision.  Mr.  Chief  Justdce 
Treat  said :  '^  In  our  opinion,  the  exemption  must  be  held  to 
at>ply  to  taxes  levied  for  State,  county  and  municipal  pur* 
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poses.''  {PsLgB  406.)  These  are  soma  of  tlie  numerous  esses, 
that  go  to  establish  the  f act,  that,  when  not  used  for  the  piu^ 
pose  of  designating  the  source  or  extent  of  the  power  itself, 
hut  only  with  reference  to  its  exercise,  the  terms  taxation  and 
assessments,  though  both  are  an  exercise  of  the  same  sovereign 
power  have,  in  the  legislative,  judicial  and  general  langusge 
of  the  oountry,  acquired  peculiar  and  more  limited  significa- 
tions expressing  different  specific  ideas.  Indeed,  taxation 
itself,  in  its  ordinary  sense,  is,  perhaps,  not  the  exercise  of  a 
distinct,  independent  sovereign  power,  but  only  one  form  of 
exercising  the  right  of  eminent  domain.  Yet  the  terms,  the 
fight  of  taxation^  and  the  right  of  eminent  domain  are  ordina* 
rily  used  to  express  different  specific  ideas,  althou^  both  are^ 
doubtless,  grounded  in  the  same  ultimate  sovereign  power. 

We  will  now  consider  the  signification  of  these  terms  ss 
used  in  the  various  State  Constitutions,  including  our  own, 
and  in  doing  so,  it  must  be  borne  in  mind  that  these  terms, 
also,  as  used  in  the  several  Constitulions,  have  reference' to 
the  exercise  of  the  power.  Ckinstitutions  are  only  laws  of 
superior  and  paramount  authority.  And  when  the  statesmen 
who  frame,  and  the  people  who  adopt  them,  employ  terms  in 
relation  to  any  particular  subject,  which  have^  in  that  relation, 
in  the  legislative,  judicial  and  general  language  of  the  country, 
acquired  an  established,  well  known  and  more  limited  signifi- 
eation  than  the  word  in  other  relations  might  indicate,  it  must 
be  presumed  that  they  intend  to  use  those  terms  in  such 
established,  more  limited  sense,  unless  it  clearly  appears  to 
the  contrary  by  the  context  And  in  Section  13,  of  Article 
XI  we  think  the  words  ^'taxation"  and  ^^ taxed"  were  used 
in  the  same  sense  as  in  the  various  statutes  of  the  States  befors 
referred  to,  and  others  of  a  similar  character,  to  signify  sudi 
general  taxation  upon  all  property  as  is  in  use  in  all  the  States 
to  raise  a  general  revenue  for  the  purposes  of  defraying  the 
ordinary  expenses  of  State,  county  and  municipal  governments. 
In  the  language  of  Mr.  Justice  Bennett,  in  People  y.  Naglee,  1 
Cal.  252 :  '^  Our  Constitution  was  framed  by  intelligent  snd 
practical  men,  who  were  well  acquainted  with  the  organiss- 
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tion  and  operation  of  the  system  of  State  Govenunents  in  all 
portions  of  the  Union;  and  when  they  declared  that  taxation 
shall  be  equal  and  uniform  throughout  the  State,  they  must 
have  referred  to  such  general  taxation  as  in  the  other  States  is 
commonly  imposed  alike  upon  all  property,  for  the  purpose 
of  defraying  the  expenses  of  the  Government  of  the  State,  or 
of  some  local  municipal  corporation."  This  clause  in  the 
Constitution  was  construed  in  the  same  way — all  the  Justices 
concurring — in  Burnett  v.  Mayor,  etc.,  of  Sacramento,  12  CaL 
83.  Mr.  Justice  Field  said :  '^  The  thirteenth  section  of  Article 
XI  of  the  Constitution  does  not  cover  the  case.  That  section 
provides  for  equality  and  uniformity  of  taxation  upon  property, 
but  applies,  in  our  judgment,  only  to  that  charge  or  imposition 
upon  property  which  it  is  necessary  to  levy  to  raise  funds  to 
defray  the  expensjes  of  the  Government  of  the  State,  or  of 
some  county  or  town.  We  do  not  think  it  has  any  reference 
to  special  assessments  for  local  improvements,  by  which  indi- 
vidual parties  are  chiefly  benefited  in  the  increased  value  of 
the  property,  and  in  which  the  public  is  only  to  a  limited 
extent 'interested.  For  the  expense  of  such  improvements,  it 
is  competent  for  the  Legislature  to  provide,  either  by  general 
taxation  upon  the  property  of  all  the  inhabitants  of  the  county 
or  town  in  which  they  are  made,  or  upon  tiie  property'  adja- 
cent thereto  and  specially  benefited  thereby."  The  assessment 
in  that  case  was  made  upon  the  adjacent  property,  according 
to  value,  and  was,  therefore,  in  accordance  with  the  second 
clause  of  the  secticm  of  the  Constitution  under  consideration; 
whereas  in  the  present  case  it  is  upon  the  front  foot  In  this 
respect  the  two  cases  differ.  But  the  question  was,  whether 
the  term  ^^  taxation,"  as  used  in  that  section,  is  applicable  to 
assessments  for  street  improvements.  If  the  term  taxation  in 
the  first  clause — "taxation  shall  be  equal  and  uniform" — is 
inapplicable  to  a  street  assessment,  of  course  the  term,  as  used 
in  the  second , clause  of  the  same  section-^" all  property  in 
this  State  shall  be  taxed  in  proportion  to  its  value '^ — must 
also  be  inapplicable,  and  the  point  decided  is  the  same  in  both 
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cases.  In  Hart  v.  Chwen,  12  CaL  487^  under  a  law  requiring 
the  owners  of  property  in  San  Francisco  to  repair  the  streets 
in  front  of  their  property,  and  in  case  of  default  on  their  part 
authorizing  the  Superintendent  of  Streets  to  make  the  repairs, 
and  recover  the  expense  against  the  owner,  an  action  agauist 
the  owner  for  such  repairs  was  sustained.  It  does  not  appear, 
however,  from  the  report  of  the  case,  that  any  question  was 
raised  on  the  constitutionality  of  the  law  on  Uie  ground  that 
the  apportionment  was  not  according  to  valua 

The  construction  thus  given  finds  further  support  from  an 
examination  of  other  clauses  of  the  Constitution.  The  same 
section  further  provides:  ^'But  Assessors  and  Collectors  of 
town,  county  and  State  taxes  shall  be  elected  by  the  qualified 
electors  of  the  district,  county  or  town  in  which  the  property 
taxed  for  State,  county  or  town  purposes  is  situated.^'  This 
form  of  expression  would  seem  to  have  reference  only  to  taxes 
for  general  revenue  purposes.  The  State,  county  and  town 
are  coupled  together  without  any  reference  to  minor  subdi- 
visions for  local  improvements,  etc.  By  no  reasonable  con- 
struction can  the  clause  be  regarded  as  pointing  to  anything 
other  than  revenue  for  general  ordinary  purposes  of  govern- 
mental expenses;  and  this  clause  undoubtedly  refers  to  the 
same  taxes  mentioned  in  the  preceding  clause,  wherein  uni- 
form and  €id  vcdorem  taxation  are  provided  for. 

Again,  there  is  another  material  provision  of  the  Constitn- 
tion,  not  hitherto  noticed  in  the  discussions  in  this  State, 
relating  especially  to  the  local  governments,  in  which  the 
different  forms  of  exercising  the  taxing  power  under  different 
names  and  circumstances,  is  expressly  recognized.  Section 
thirty-seven  of  Article  IV  provides  as  follows:  '*It  shall  be 
the  duty  of  the  Legislature  to  provide  for  the  organization  of 
cities  and  incorporated  villages,  and  to  restrict  their  power  of 
taxation,  assessments,  borrowing  money,  contracting  debts  and 
loaning  their  credit,  so  as  to  prevent  abuses  in  assessments  and 
in  contracting  debts  by  such  municipal  corporations." 

Taxation  and  assessments  are  here  spoken  of  and  recc^ized 
as  legitimate  modes  of  exercising  power.    The  framers  of  the 
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Constitatioii  could  not  have  intended  to  convey  the  same 
specific  idea  by  these  two  terms.  If  so,  they  are  guilty  of 
unmeaning  tautology,  and  might  just  as  well  have  said,  **  tear 
ation  and  taxation."  They  must  have  meant  something  by 
the  use  of  the  word  assessments  specifically  different  from 
taxation,  as  tl^at  term  was  understood  by  them.  They  must 
have  contemplated  that  there  is  some  form  of  exercising  a 
power  different  from  the  ordinary  form  of  taxation,  and  they 
assumed  that  that  form  was  proper,  and  would  actually  exist 
under  the  Constitution  of  California.  We  know,  also,  that  a 
particular  system  of  imposing  charges,  with  some  variation  in 
the  principle  up<m  which  they  were  apportioned,  for  local  im- 
provements at  that  time,  and  for  a  long  period  prior  thereto, 
existed  in  nearly  every  State  in  the  TTnion  from  which  the 
people  of  California  emigrated,  known  under  the  name  of 
assessments.  And  we  know  that  this  section  of  our  Constitu- 
tion is  a  verbatim  copy  of  a  section  of  the  Constitution  of  the 
State  of  New  York,  where  this  system  had  been  in  use,  accord- 
ing to  the  statenoent  of  Mr.  Justice  Buggies^  in  one  form  or 
another,  for  one  hundred  and  fifty  years.  And  we  know  that 
substantially  the  same  provision  is  contained  in  the  Consti- 
tutions of  several  other  States  where  the  same  system  pre- 
vails. We  may  reasonably  presume,  then,  that  the  tennQ  tax- 
ation and  assessments  were  intended  to  be  understood  in  the 
sense  in  which  they  were  used  in  the  State  from  which  the 
provision .  was  borrowed,  and  consequently  that  taxation,  as 
used  in  our  Constitution  in  relation  to  a  similar  subject  matter, 
is  not  to  be  regarded  as  including  assessments.  The  history 
of  the  pro^nsion,  and  the  mode  of  its  introduction  into  the 
Constitution  of  New  York,  will  be  found  in  the  case  before 
cited  from  4  Comst.  440.  As  this  system  of  assessments  had 
no  relation  to  the  State  at  large,  or  to  the  general  financial 
affairs  of  the  State,  county,  or  city  governments,  there  was  no 
occasion  to  refer  to  it  in  the  general  provision  relating  to 
taxation,  properly  so  called,  for  such  purposes  as. were  con- 
templated in  Section  thirteen  of  Article  XI.  But  as  these 
local  matters  are  under  the  control  of  cities  and  towns,  it  was 
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jiecirliarly  proper  to  refer  to  them  in  a  provision  relating  to 
finch  subordinate  communities.  This  constitutional  provision 
tqpon  this  particular  subject  matter  now  under  oonsideratioiiy 
has  not  itself  imposed  any  restrictions  whatever  upon  the  power 
to  authorize  these  assessments,  but  it  has  simply  enjoined  the 
duty  of  restricting  the  power  upon  the  Legislature,  leaving  to 
its  discretion  the  measure  of  the  restriction.  -As  the  framers 
of  the  Constitution  understood  these  terms  to  have  different 
significations,  and  when  they  intended  to  include  both  systeme 
in  a  provision,  actually  employed  both  terms  tr«  express  that 
intention,  it  is  fair  to  presume  that,  had  they  intended  to 
include  assessments  in  the  limitation  imposed  by  Section  thir- 
teen, Article  XI,  they  would  have  said,  **  Taxation  and  assess- 
ments shall  be  equal  and  uniform  throughout  the  State/'  From 
ihese  considerations  it  seems  imposable,  upon  the  reason  of 
the  thing,  to  reach  any  other  conclusion  than  that  Section 
thirteen,  Article  ZI^  is  inapplicable  to  assessments  of  the  eUss 
in  question. 

Besides,  we  axe  not  without  authority  upon  this  question  b 
our  sister  States,  having  similar  constitutional  provisions, 
where  the  subject  has  been  examined  and  illustrated  by  emi- 
fient  Judges  with  signal  ability.  We  shall  now  refer  to  some 
of  the  decisions;  and,  as  we  propose  to  discuss  the  question 
in  this  case  for  the  last  time,  we  shall  not  hesitate  to  quote 
largely  from  some  of  the  first  of  these  opinions^  that  the 
grounds  upon  which  they  rest  may  be  fully  appreciated. 

The  case  of  SeoviUe  v.  City  of  Clevehmd,  1  Ohio  St  R  ISi 
arose  under  the  Constitution  of  1803,  which  contained  no  pro^ 
vision  similar  to  ours.  There  being  no  restriction  in  the  Con- 
stitution upon  the  subject  an  assessment  according  to  benefits 
was  held  to  be  constitntionaL  The  new  Constitution  of  Ohio 
contained  provisions  similar  to  those  in  the  Constitutiixi  of 
California  upon  the  same  subject,  but  not  couched  in  precisely 
the  same  language.  Under  those  provisions  an  assessmoit  per 
front  foot  was  levied  upon  property  bordering  upon  a  pnhKc 
street  to  pay  the  expenses  of  re-grading  and  paving  the  same. 
The  case  was^  therefore,  precisely  like  the  one  now  under  oon- 
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si  deration.  In  HiU  v.  Higden,  5  Ohio  St  R.  246,  the  Supreme 
Court  pf  Ohio  held  the  law  under  which  the  assessment  was 
made  to  be  constitutional  and  the  assessment  valid.  In  deliv- 
ering the  opinion  of  the  Court,  Mr.  Chief  Justice  Rannej  said: 
^^  Bj  the  positive  terms  of  the  second  section  of  that  Article 
Maws  shall  be  passed  taxing  by  a  uniform  rule  all  moneys, 
etc,  and  also  all  real  and  personal  property  according  to  its 
true  value  in  money.'  In  the  case  of  The  City  of  Zaneavilley. 
Biehards,  decided  at  the  present  term,  we  have  held  that  this 
section  is  equally  applicable  to  and  furnishes  the  governing 
principles  for  all  laws  levying  taxes  for  general ,  revenue^ 
whether  for  State,  county,  township  or  corporation  purposes; 
and  it  requires  a  uniform  rate  per  cent  to  be  levied  upon  all 
property,  according  to  its  value  in  money,  within  the  limits 
of  the  State  or  the  local  subdivision  for  which  the  revenue  is 
collected.  The  Oeneral  Assembly  is  no  longer  invested  with 
the  discretion  to  apportion  the  tax,  and  to  determine  upon 
what  property  and  in  what  proportion  the  burden  shall  be 
laid.  A  uniform  rate  per  cent  must  be  levied  upon  all  prop- 
erty subject  to  taxation,  *  according  to  its  true  value  in  money,' 
so  that  all  may  bear  an  equal  burden.  If  laws  of  the  charac- 
ter of  those  now  under  investigation  are  controlled  by  this 
section,  it  is  evident  they  cannot  be  sustained.  They  do  not 
impose  the  tax  upon  all  the  property  of  the  city  or  village, 
nor  is  it  apportioned  according  to  the  true  value  in  money  of 
the  property  upon  which  it  is  laid«  As  the  mode  prescribed 
in  thip  section  is  sufficient  to  enable  municipal  corporations  to 
raise  a  revenue  for  the  accomplishment  of  all  their  legitimate 
purposes,  had  the  Constitution  contained  nothing  further  to 
evince  the  intention  of  its  framers,  it  might  be  argued  (and,  I 
think,  conclusively)  that  any  other  mode  of  levying  taxes  for 
any  purpose  was  necessarily  excluded.  But  it  does  contain  a 
further  provision,  which  every  sound  rule  of.  construction  binds 
us  to  regard,  and  which  seems  utterly  inc<msistent  with  such  3 
conclusion.  By  the  sixth  section  of  the  thirteenth  Article  th*) 
General  Assembly  is  required  to  provide  for  tihe  organization 
of  cities  and  incorporated  villages  by  general  laws,  and  to 
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restrict  their  power  of  taxation,  assessmenty  borrowing  monej, 
contracting  debts,  and  loaning  their  oredit^  so  as  to  prevent 
the  abuse  of  such  power.  It  is  very  olearly  aar  duty  to  give 
effect  to  the  natural  and  obvious  import  of  the  language  of 
this  sectioiu  It  relates  to  the  organization  of  cities  snd  vil- 
lages, and  imposes  upon  the  General  Assembly  the  very 
important  duty  of  so  restricting  the  powers  it  was  supposed 
they  would  possess  as  to  prevent  their  abuse.  Amongst  these 
is  the  power  of  ^  assessment.^  This  power  had  for  many  yean 
been  in  constant  and  active  exercise  in  every  part  of  the  State 
and  was, perfectly  understood  by  every  member  of  the  Con- 
vention. The  popular  as  well  as  le^  signification  of  thi^ 
term,  had  always  indicated  those  special  and  local  impositionB 
upon  property  in  the  immediate  vicinity  of  an  improved  8tree^ 
which  were  necessary  to  pay  for  the  improvement,  and  laid 
with  reference  to  tiie  special  benefit  which  such  property 
derived  from  the  expenditure  of  the  money.  They  had  always 
differed  widely  from  the  ordinary  levies  made  for  the  purpose 
of  general  revenue.  To  confound  them  now,  in  giving  a  con- 
struction to  the  second  section  of  the  twelfth  Article,  is  to 
make  not  only  unmeaning  but  utterly  absurd,  a  material  part 
of  the  sixth  section  of  the  thirteenth  Article.  To  restrict  or 
regulate  the  exercise  of  a  power,  furnishes  the  strongest  pos- 
sible implication  of  its  existence,  and  to  impose  upon  the  Gen- 
eral Assembly  the  duly  to  do  this,  in  respect  to  a  power  whidi 
did  not  exist,  or  which  had  been  expressly  prohibited,  wodd 
be  nothing  better  than  nonsense. 

''  It  is  our  duty  to  give  such  a  construction  to  the  GonstitQ- 
tion  as  will  make  it  consistent  with  itself,  and  will  harmonize 
and  give  effect  to  all  its  various  provisions.  To  do  this,  we 
have  only  to  suppose  that  the  Convention  used  language  with 
reference  to  its  popular  and  received  signification ;  and  npp^ei 
it  as  it  had  been  practically  applied  for  a  long  series  of  years. 
That  where  taxation  is  spoken  of  in  the  second  sectioii  of  the 
twelfth  Article,  reference  is  made  to  the  general  burdens 
imposed  for  tEe  purpose  of  supporting  the  Government,  and 
the  revenue  raised  expended  for  the  equal  benefit  of  the  poblic 
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at  large;  while  the  power  of  assessment,  referred  to  in  the 
sixth  section  of  the  thirteenth  Article,  although  resting  upon 
the  taxing  power,  was  intended  to  describe  a  distinct  and  well 
known  mode  of  laying  a  local  burden  npon  particular  property, 
with  reference  to  the  peculiar  and  special  benefit  derived  to 
such  property  from  the  expenditure  of  the  money.  The  gen- 
eral language  of  the  first  of  these  sections  is  thus  only  so  far 
restricted  as  to  give  effect  to  the  specific  provision  contained 
in  the  last.  By  the  first,  as  the  money  is  raised  and  expended 
for  the  equal  benefit  of  all,  no  discretion  is  left  with  the  Gen- 
eral Assembly;  but  the  tax  must  be  levied  equally  upon  all 
property,  and  according  to  its  true  valua  But  in  the  exercise 
of  ^e  power  of  assessment,  legislative  discretion  in  apportion- 
ing the  burden  according  to  benefits  is  left  as  broad  and 
unfettered  as  under  the  Constitution  of  1802.  The  last  of 
these  sections  contemplates  a  delegation  of  the  power  to  muni- 
cipal  corporations,  and  imposes  up<m  the  Legislature  the  duty 
(as  yet  very  imperfectly  performed)  of  so  restricting  its  exer- 
cise as  to  prevent  abusa  A  failure  to  perform  this  duty  may 
be  of  very  serious  import,  but  lays  no  foundation  for  judicial 
correction. 

'^  The  language  of  this  section  furnishes  very  strong  evidence 
that  the  Convention  carefully  discriminated  between  taxation 
and  assessment,  and  regarded  them  as  distinct  modes  of  raising 
money  for  different  purposes,  and  upon  different  principles, 
from  the  fact  that  both  terms  are  employed,  and  both  are 
required  to  be  restricted  when  used  by  cities  and  villages. 
The  origin  and  history  of  the  section  lead  to  the  same  con- 
dnsion.  It  is  almost  a  literal  copy  of  the  ninth  section  of 
the  eighth  Article  of  the  Constitution  of  l^ew  York.  From 
the  case  of  The  People  v.  The  Mayor,  etc.,  of  Brooklyn,  4  Com. 
440,  it  appears  that  this  mode  of  taxation  had  been  much 
complained  of  in  that  State,  and  that  an  attempt  was  made  in 
the  Convention  of  1846  to  effect  its  abolition.  To  this  end 
the  subject  was  referred  to  a  committee,  who  reported  a  sec- 
tion for  that  purpose.  But  the  Convention  refiiBed  to  adopt 
it,  and  finally  incorporated  the  provision  as  it  now  atands  in 
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the  Constitution  of  that  State,  and  as  it  is  found  in  ours. 
Upon  this  provision  Judge  Ruggles  remarks:  'Instead  of 
abolishing  the  system  of  assessments,  this  section  of  the  Con* 
stitution  refers  it  to  the  Legislature  for  the  correction  of  its 
abuses.  The  direction  given  to  restrict  the  power  of  cities 
and  villages  to  make  assessments,  presupposes  and  admits  the 
existence  of  a  power  to  be  restricted.  The  Constitution,  there* 
fore,  in  this  section  recognizes  and  affirms  the  validity  of  the 
legislation  by  which  city  and  village  assessments  for  local 
purposes,  like  that  now  in  controversy,  are  authorized,  and 
seems  to  remove  all  doubt  in  relation  to  the  l^slative  power 
in  question.* 

^^It  cannot  be  snppoeed  that  those  who  borrowed  this  pro- 
vision from  the  New  York  Constitution  were  ignorant  of  the 
objects  and  purposes  for  which  it  was  there  adopted ;  and  it 
is  but  fair  to  presume  that  it  was  intended  to  effect  the  same 
purposes  and  objects  here.  In  our  present  Constitution,  as 
well  as  in  the  former,  the  general  grant  of  legislative  authori^ 
includes  the  power  of  taxation  in  all  its  forms.  Restrictions 
upon  its  exercise  are  to  be  looked  for  in  other  parts  of  the 
instrument.  The  second  section  of  the  twelfth  Article  has 
established  the  principle  upon  which  all  taxes  for  general  rev- 
enue purposes  must  be  levied;  but  it  does  not  extend  to  what 
was  dien  and  is  stiU  well  known  as  special  assessments, 
because  the  sixth  section  of  the  thirteenth  Article  diows  that 
they  were  not  intended  to  be  included.  Dealing  with  them 
under  the  name  of  ^assessments,'  the  people  have  contoited 
themselves  with  enjoining  upon  the  Legislature  the  duty  of 
preventing  abuses-  by  restricting  the  power  of  the  cities  and 
villages  to  impose  thenL^ 

This  decision  was. affirmed  in  Reeves  v.  Treasurer  sf  Wood 
County,  8  Ohio  St  B.  33T,  in  a  case  arising  out  of  assessments 
made  for  the  purpose  of  draining  farming  lands  in  the  lowlands 
of  northwestern  Ohio.  The  ^  assessment  in  this  ease  was 
according  to  benefits.  Again,  in  Northern  Indiana  B.  B,  Co. 
V.  Connelly,  10  Ohio  St  R.  162,  the  oonstitntionality  <rf  a 
similar  Aot  lelating  to  street  improvementB  was  upheld.    And 
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the  Court  say:  ^^  That  such  assessment  may  be  made  in  jiro- 
portion  to  the  front  foot  as  well  as  upon  the  value  of  the  lands^ 
as  assessed  for  taxation."  And  again  inMaUmyy.  City  of 
Marietta,  11  Ohio  St.  R  637. 

The  Constitution  of  Wisconsin  contains  provisions  similar  to 
our  own  upon  the  subject  under  consideration.  And  the  sec- 
tion corresponding  to  Section  thirty-seven  of  Article  IV  is  in 
nearly  the  same  language.  Notwithstanding  these  provisions 
it  was  held,  in  Weeks  v.  Milwaukee,  10  Wis.  259,  diat  a  law 
which  ^*  requires  every  lot  owner  to  build  whatever  improve- 
ments the  public  may  reqmre,  on  the  street  in  front  of  his  lot, 
without  reference  to  inequalities  in  the  value  of  the  lots,  in 
the  expense  of  constructing  the  improvements,  or  of  the  ques- 
tion whether  the  lot  is  injured  or  benefited  by  their  construc- 
tion," is  constitutional.  After  discussing  the  point  at  some 
length  and  presenting  some  further  views,  which  we  will  not 
take  up  further  space  in  quoting,  the  case  of  Hill  v.  Higdon 
is  cited  with  approbation,  and  Mr.  Justice  Payny  says :  **  The 
reasoning  of  Mr.  Chief  Justice  Banney  upon  the  question  I 
think  it  impossible  to  answer."    (P.  261.) 

The  Constitution  of  Michigan  also  contains  similar  pro- 
visions, though  not.  identical  in  language,  and  the  term  assess- 
ment is  omitted  in  the  provision  corresponding  to  Section 
thirty-seven  of  Article  IV,  in  ours.  In  Williams  v.  The  City 
of  Detroit,  2  Mich.  564,  a  law  authorizing  assessments  f<^ 
street  improvements  upon  the  lots  fronting  upon  the  street 
improved,  was  held  to  be  constitutional.  It  would  seem  that 
the  law  in  this. case  required  the  expense  of  tiie  improvement 
in  front  of  the  lot  to  be  assessed  upon  the  lot,  like  the  law  of 
Wisconsin  in  the  case  just  cited.  At  all  events,  this  was  the 
case  in  Woodbridge  v.  The  City  of  Detroit,  8  Mich.  276,  in 
which  case  all  the  Judges  concurred  in  holding  that  a  law 
apportioning  the  assessment  per  front  foot  would  be  constitu- 
tional, and  approved  of  nUl  v.  Higdon,  6  Ohio.  But,  while 
two  of  the  four  Judges  held  the  law  in  question  in  the  case 
then  under  oonsideration  to  embody  the  same  principle,  and 
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to  be  constitutional,  the  other  two  Judges  thou^t,  that, 
because  a  single  lot  was  required  to  bear  the  entire  expense  of 
an  improvem^it.  in  front,  there  was  no  apportionment  at  all, 
and  that  this  element  of  a  tax,  viz :  apportionment,  was  want- 
ing, and  for  this  reason  that  the  law  could  not  be  sustained. 
They  concurred  with  the  other  Judges,  however,  as  we  unde^ 
stand  them,  on  the  proposition  that  whenever  there  is  an 
apportionment,  no  matter  up(Hi  what  principle  made,  the  law 
can  be  sustained  under  the  Constitution  of  Michigan. 

Similar  laws  have  also  been  repeatedly  sustained  in  Missouri 
under  a  Constitution  which  contains  the  provision,  '*  That  all 
property  subject  to  taxation  in  this  State,  shall  be  taxed  in 
proportion  to  its  value,''  but  does  not  contain  a  provision  oo^ 
responding  to  Section  thirty-scfven,  Article  lY  of  the  Constitu- 
tion of  California.  In  the  Egyptian  Levee  Company  v.  Hardin, 
27  Mo.  495,  the  question  arose  under  an  Act  authorizing  a 
corporation  formed  to  reclaim  lands  in  a  certain  designated 
district  subject  to  inundation  by  constructing  levees  and  dig- 
ging canals,  to  raise  the  funds  necessary  for  the  work  hj 
assessing  the  sum  of  one  dollar  per  acre  upon  the  ownen  of 
the  lands  within  the  district  embraced  within  the  charter. 
The  law  was  sustained.  The  Court  say:  .^^That  provision  of 
our  State  Constitution  which  requires  taxation  to  be  propor- 
tioned to  the  value  of  the  property  on  which  it  is  laid,  is  only 
applicable  to  taxation  in  its  usual,  ordinary  and  received  8«iae, 
and  is  therefore  limited  to  taxation  for  general  purposes  alone, 
where  the  money  raised  by  the  tax  goes  into  the  State  Treaa- 
uiy,  County  Treasury,  or  the  General  Fund  of  some  city  or 
town,  and  is  applicable  to  any  purpose  to  which  the  legisla- 
tive body  of  such  State,  oounfy  or  town  may  choose  to  appl; 
it;  and  is  not  intended  to  apply  to  local  assessment  where  the 
money  raised  is  to  be  expended  on  the  property  taxed.  Thew 
local  assessments  are  not  necessarily,  under  our  C(Histitntion, 
apportioned  by  reference  to  the  value  of  the  proper^  assessed, 
but  may  be  regulated  by  the  value  of  the  benefit  ^idi  At 
improvements  to  which  the  money  is  devoted  ia  eq^eeted  to 
confer  on  the  proprietor.'' 
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This  oondusion  seems  to  have  been  attained  by  reasoning 
npon  principle,  without  the  aid  of  any  of  the  cases  before 
cited  in  this  opinion  arising  under  similar  constitutional  pro- 
visions in  other  States^  as  none  of  them  are  referred  to  by  the 
Court  Various  cases  were  however  cited  construing  the  term 
taxation^  as  used  in  statutes.  This  case  was  affirmed  in  City 
of  St  Joseph  ▼.  Anthony,  30  Ma  641,  where  a  street  was 
macadamized,  and  the  cost  of  the  work  '^  borne  by  the  owners 
of  the  adjoining  property,  and  apporticmed  and  charged  cm  the 
adjoining  lots  in  proportion  to  their  front."  The  principle 
had  been  recognized  in  the  earlier  case  of  Oarrett  v.  8L  Louis, 
25  Mo*  509,  610,  but  the  decision  in  that  case  was  not  put 
squarely  upon  liiis  ground.  This  vieiw  was  also  foreshadowed 
in  Newby  y.  Platte  County,  Tb.  272.  And  in  InhabitatUs  of 
Palmyra  v.  Morton,  lb.  594,  an  assessment  upon  a  lot  of  the 
entire  cost  of  paving  the  street  in  front  of  the  lot  was  held  to 
be  constitutional^  but  in  this  instanc>e  the  decisi<AL  was  put 
upon  the  police  powers.  When  these  last  cited  but  earlier 
cases  were  decided^  the  Court,  although  it  had  cau^t  a  view 
of  the  true  ground,  does  not  appear  to  have  settled  down  upon 
the  true  and  solid  basis  of  construction. 

We  shall  notice  but  one  other  decision  upon  this  point,  that 
in  Municipality  No.  2  v.  White,  9  La.  Ann.  B.  450,  arising 
under  the  following  provision  in  the  new  Constitution:  ^*  Tax- 
ation shall  be  equal  and  uniform  throughout  the  State.  All 
property  on  which  taxes  may  be  levied  in  this  State  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed 
by  law."  An  assessment  for  improvements,  apportioned  accord- 
ing to  benefits,  was  held  by  three  of  the  Justices  to  be  repug- 
nant to  the  provision  of  the  Constitution  just  cited.  Two 
Justices  dissented.  This  was  comparatively  an  early  decision 
under  these  recent  provisions  in  Constitutions,  and  the  Court 
did  not  have  the  benefit  of  the  discussions  on  the  subject 
found  in  the  cases  before  cited.  After  having  determined  that 
the  power  of  enforcing  assessments  for  improvements  must  be 
referred  to  the  sovereign  rig^t  of  taxation,  the  Court  seem  to 
have  taken  it  for  granted  that  the  term  taxation,  as  used  in  the 
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Constitution,  must  be  interpreted  as  covering  the  entire  field 
embraced  by  the  power.  Its  attention  does  not  seem  to  have 
been  directed  to  the  more  limited  sense  which  the  term  taxa- 
tion has  acquired  in  the  l^al  and  general  language  of  the 
country.  Besides,  we  do  not  find  any  provision  in  the  Consti- 
tution of  Louisiana  corresponding  to  Section  thirty-seven  of 
Article  IV  of  our  own>,  aiid  the  grounds  of  the  argument  based 
upon  that  provision  were  wanting.  So,  also,  the  civil  law  is 
the  basis  of  the  code  of  that  State,  and  W9  cannot  undertake 
to  say  in  what  reepeci;  their  system  of  making  local  improve- 
ments miay  have  differed  from  that  prevailing  in  the  other 
States,  and  if  it  materially  differed,  to  what  extent  the  prac- 
tice under  that  system  may  have  operated  to- modify  the  views 
of  the  Judges,  Nor  wheiher  the  term  taxation,  in  ite  legal 
and  ordinary  use  in  that  State,  had  acquired  a  more  eomp:^* 
hensive  signification  than  in  other  States. 

The  result  of  pur  investigation  is^  that  there  is  no  restriction 
in  our  Constituticwi  upon  the  power  of  the  Legislature  to 
impose  assessments  to  defray  the  expenses  of  public  improve- 
ment in  the  nature  of  grading  and  planking  streets,  upon  the 
property  supposed  to  be  benefited  thereby  in  any  district  derig^ 
nated  by  the  Legislature,  or  the  proper  officers  of  municipal 
governments  acting  under  the  authority  of  law.  And  that  it 
is  authorized  to  apportion  the  amount  to  be  raised  according 
to  value,  according  to  the  benefits  received,  ii^  prc^rtion  to 
frontage  or  the  superficial  contents,  or  to  adopt  any  principle 
of  apportionment  tbat  can  be  referred  to  the  general  sovereign 
right  of  taxation  as  defined  by  Mr.  Justice  Ruggles,  in  People 
V.  Brooklyn.  We  think  this  construction  of  the  provisions  of 
the  Constitution  in  question  based  upon  solid  reasons;  and 
that  the  arguments  in  support  of  it  in  the  oases  cited  are 
impregnable.  The  chain  of  authorities  in  support  of  this 
view,  also,  so  far  as  we  have  been  able  to  find  them,  is  xwr 
broken,  unless  the  case  in  Loiiisiana  can  be  considered  an  ex- 
ception. 

The  matter  rests,  then,  in  the  discrotimi  of  the  Legisiatora. 
But   it  is  difficult  to  say  whicb  x>rineiple  of  appertioomeot 
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would,  upon  the  whole,  most  nearly  approximate  equality,  and 
dc  exact  justice  to  alL  It  would  not  be  difficult  to  show  that 
thf^  ad  valorem  principle  might  in  many  instances  work  mon- 
dtrous  injustice;  and  it  may  be  questionable  whether,  upon 
the  whole,  it  is  not  more  unequal  and  unjust  in  its  operation 
than  the  front  foot,  or  any  other  mode  of  apportionment  In 
many  cases  either  principle  of  apportionment  would,  doubtless, 
approximate  equality  and  uniformity  sufficiently  near  to  answei 
all  the  purposes  of  justice.  In  some  oases  an  apportionment 
according  to  benefits,  and  in  others  an  ad  valorem  or  front  foot 
apportionment  might  better  answer  the  ends  of  justice.  But 
every  principle  upon  which  these  burdens  have  been  appor- 
tioned has  been  in  turn  attacked  as  unequal  and  unjust.  And 
such,  from  the  nature  of  things,  must  continue  to  be  the  case 
where  one  uniform  system  is  inflexibly  followed.  In  the  lan- 
guage of  Mr.  Justice  Napton,  27  Mo.  498 :  '^  In  every  form  of 
taxation,  whether  general  or  local,  it  is  certainly  desirable  and 
proper  that  the  burden  should  be  distributed  as  near  as  may  be 
in  proportioi^  to  the  benefit  derived ;  and  constitutional  injunc- 
tions and  restrictions,  where  they  have  been  attempted  on  this 
subject  at  all,  are  designed  to  promote  this  end.  But  where 
there  is  an  abs^ice  of  constitutional  provisions,  it  is  not  in 
the  power  of  the  Ciourts  to  enforce  any  fancied  scheme  of 
equality  seeming  to  them  more  just  than  the  one  adopted  by 
the  Legislature.  The  latter  department  of  govemmoit '  is 
wisely  intrusted  with  the  entire  control  of  this  subject;  and 
if  practical  injustice  is  done,  the  remedy  is  in  the  hands  of  the 
people.  Equality  of  taxation  may,  however,  be  regarded  as 
one  of  those  Utopian  visions  which  neither  philosopher  nor 
legislator  has  ever  yet  realized.  Approximation  may  be  arrived 
at,  and  ought  to  be,  and  to  a  reasonable  extent  attained;  but 
such  is  the  infinite  variety  and  complexity  which  human  trans- 
actions assume,  that  it  surpasses  the  ingenuity  of  the  political 
economist  and  practical  politician  to  foresee  exactly  where  and 
how  the  pressure  of  a  proposed  tax  will  fall.'' 

Possibly  it  might  tend  to  promote  equality  and  justice  to 
lea^e  to  the  local  communities,  whWi  have  the  supervision  of 
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this  class  «f  unprovements,  the  difloreUon  to  adopt  that  prin- 
ciple of  apportaonment  which  the  exigencicB  of  each  particular 
district  designated  for  improvement  may  require.  In  this 
State^  particularly  with  reference  to  the  City  of  San  Francisco, 
nearly,  if  not  quite  all  the  various  modes  of  apportionment 
have  been  tried,  and  among  them  the  ad  valorem  principle 
was  for  several  years  pursued.  Each  was  in  turn  attacked  as 
imjust,  and  abandoned.  Under  the  first  charter  of  San  Fran- 
cisco one  third  of  the  ezpmse  was  paid  out  of  the  City  Treas- 
ury, and  two  thirds  '^  paid  in  equal  proportions  by  the  land  on 
both  sides  of  the  street^''  etc.,  but  the  principle  of  apportion- 
m^xt  is  not  indicated.  Under  the  charters  of  1851  and  1855 
the  apportionment  was  according  to .  benefits.  The  great 
reform  (barter  —  the  Consolidation  Act  of  1856  —  adopted  the 
front  foot  principle,  and  this  continued  in  force  till  1859,  when 
it  was  amended  and  an  ad  valorem  apportionment  adopted. 
After  trying  this  system  two  years,  and  after  having  given 
each  principle  a  fair  trial,  in  1861  the  L^;i8lature  again 
returned  to  the  front  foot  principle,  which  had  been  in  force 
from  1856  to  1859,  the  only  instance  of  a  return  to  a  principle 
once  tried  and  abandoned.  And  finally  in  1862  —  after  twdve 
years  experience  —  the  present  principle  of  assessing  upon  the 
front  foot  was  continued,  and  for  reasons  which  must  be  pre- 
sumed to  ha^^e  been  satisfactory  to  the  Legislature.  But 
whether  the  principle  is  a  wise  one  or  not  is  no  concern  of 
ours.  The  question  of  power  having  been  determined  in  favor 
of  the  action  of  the  Legislature,  the  duty  of  determining  the 
proper  principle  to  be  adopted  is  devolved  upon  that  body, 
and  its  determination  is  conclusive.  The  fact  that  the  ad 
valorem  principle  has  been  after  a  thorough  trial  abandoned, 
and  that  there  has  been  a  return  to  the  front  foot  principle  is, 
however,  some  evidence  that  the  former  operates  unjustly  and 
the  latter  more  equally.  It  must  \j»?  manifest  to  any  one  who 
will  reflect  upon  the  subject  that  any  constitutional  restriction 
upon  the  legislative  discreticm  as  to  the  principle  upon  which 
the  apportionment  shall  be  made  would  have  been  unwise  is 
the  extreme,  not  to  a^v  absolutely  absurd. 
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With  these  obeervatioiis  we  leave  the  matter,  and  those  who 
desire  to  pursue  the  discussion  further  can  do  so  bj  consulting 
the  cases  cited. 

The  further  defense  consists  of  various  alleged  defects  and  - 
irregularities  in  the  proceedings,  through  which  the  defendant 
is  sought  to  be  charged. 

The  proceedings  in  question  were  initiated  by  the  Board  of 
Supervisors  on  the  4th  of  August,  1862,  by  passing  the  fol- 
lowing resolution,  declaratory  of  their  intention  in  the  prem- 
ises, pursuant  to  the  provisions  of  Section  three,  Article  IV  of 
the  Consolidation  Act,  as  amended  in  1862 : 

"Resolved,  That  it  is  the  intention  of  this  Board  to  order 
the  following  street  work:  That  Fremont  street,  from  Mission 
to  Howard  streets,  be  graded  and  macadamized." 

The  defendant  urges  two  objections  to  this  resolution: 
Firstly,  that  the  Board  had  no  power  under  the  statute  to 
declare  their  intention  to  grade  and  also  to  macadamize  a 
street  in  the  same  notice  or  resolution;  secondly,  that  the 
resolution  does  not  sufficiently  describe  the  work  intended  to 
be  done. 

We  do  not  think  either  of  these  objections  is  well  founded. 
We  find  no  provision  in  the  Act  which  in  terms  or  by  necessary 
implication  requires  the  Board  to  pass  a  separate  resolution 
for  each  kind  of  work  which  they  are  empowered  to  order  to 
be  done  under  the  provisions  of  the  third  section  of  Article 
rV.  Nor  can  we  perceive  in  reason  or  policy  why  such  a 
course  should  be  required.  The  sole  purpose  of  the  resolution 
and  its  publication,  as  required  in  section  four,  is  to  notify 
property  holders  that  the  Board  are  about  to  improve  a  given 
street,  or  some  part  thereof,  by  causing  certain  kind  or  kinds 
of  improvements  to  be  made,  in  order  that  they  may  have  an 
opportunity  to  oppose  the  improvements  in  the  manner  pre- 
cribed  in  the  Act,  if  they  desire  to  do  so.  Suppose  the  Board 
intended  to  order  all  the  different  kinds  of  work  requisite  to 
the  full  improvement  of  a  street  upon  a  given  plan  to  be  done, 
what  sense  or  reason,  in  the  absence  of  an  express  and  clear 
provision  to  that  eflF«3t,  is  there  in  requiring  them  to  pasp.  s-id 
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publish  a  separate  resolution  for  each  kind  of  work  when,  as 
to  all  parties  concerned,  it  can  be  as  well  if  not  better  done  in 
a  single  resolution  setting  forth  in  connected  detail  all  the 
improveinents  intended  to  Be  made?  Siu\.,  it  seems  to  us 
would  be  the  more  orderly  and  systematic  method,  and  there- 
fore most  advisable. 

But  it  is  contended  that  the  Board  cannot  be  allowed  to 
join  two  or  more  kinds  of  work  in  the  same  notice,  because 
by  so  doing  the  property  holder  may  be  debarred  of  his  right 
of  proteaty  as  provided  in  the  fourth  section  in  case  there  should 
be  one  or  more  kinds  included  as  against  which  he  is  not 
allowed  to  protest.  There  is  no  force  in  this  reasonyig  for  the 
conclusion  attempted  to  be  drawn  does  not  follow.  Assuming 
that  the  property  holder  can  protest  against  grading,  but  can- 
not  against  macadamizing,  it  does  not  follow  that  he  cannot 
protest  against  the  former  because  the  latter  is  included  in  the 
notice.  If  he  has  the  right  to  protest  against  a  particular 
kind  of  work  the  proceedings  can  take  on  no  form  by  which 
he  can  be  deprived  of  that  right,  nor  is  he  deprived  th^^of  bj 
a  notice  like  the  present,  nor  is  the  exercise  of  the  ri^t,  in 
any  way  which  we  can  perceive,  thereby  impeded  or  impaired. 

Construing  the  resolution  (as  it  is  construed  by  counsd  for 
the  defendant)  as  declaring  an  intent  to  both  grade  and  mac- 
adamize (which,  however,  is  not  the  sense  in  which  we  read 
it,  as  will  appear  hereafter,)  we  also  think  that  it  satisfies  the 
statute  upon  the  question  of  description.  The  kind  of  work 
is  sufBciently  described  by  the  use  of  the  terms  ^'graded  and 
macadamized.''  The  description  of  the  work  which  the  fourth 
section  of  the  Act  calls  for  is  given  in  the  third  sectiim,  in 
which  each  kind  of  work  which  the  Board  is  authorized  to 
order  is  set  forth  as  described.  The  Board  are  not  required 
to  describe  the  work  with  any  more  exactness  than  it  is 
described  by  law  itself.  When  the  Beard  say  they  intend 
to  grade  a  certain  street,  they  have  said  all  that  is  needed  bj 
way  of  description.  No  property  holder  can  be  in  doubt  as 
to  what  is  to  be  done.  He  knows  that  the  street  is  to  be  so 
filled  in  or  excavated,  as  the  case  may  be,  as  to  make  it  con- 
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form  to  the  official  grade  of  the  city;  all  of  which  the  word 
grade  itself  imports,  and  the  description  of  the  work  would 
have  heen  no  better  or  more  complete  had  this  definition  of 
the  term  been  employed  instead  of  the  term  itself.  The  notice 
is  to  be  read  to  the  property  holder  in  the  light  of  the  law 
which  ^Onfers  the  power  upon  the  Board,  for  that  law  is,  so 
to  speak,  a  part  of  the  notice.  By  that  law  he  is  informed 
that  the  Board  can  only  grade  a  street  to  the  official  grade  of 
the  city,  and  he  is  therefore  fully  informed  as  to  what  the 
Board  intended  to  do,  and  he  has  no  right  to  assume  that  they 
intend  to  make  a  grade  not  authorized  by  law  and  use  the 
assumption  as  a  foundation  upon  which  to  ground  an  objec- 
tion to  the  notice. 

The  next  objection  to  these  proceedings  is  that  the  contract 
contains  no  provision  to  the  effect  that  the  material  to  be  used 
shall  be  such  as  may  be  required  by  the  Superintendent  of 
Public  Streets  as  directed  by  law.  Upon  Ais  subject  the 
statute  provides  that  ^'  the  materials  used  shall  be  such  as  are 
required  by  the  said  Superintendent,  and  all  contracts  made 
therefore  must  contain  this  provision." 

The  contract,  which  was  duly  executed  by  the  plaintiff  and 
Superintendent  of  Streets,  provides  that  the  plaintiff  *'  will  do 
and  perform,  tmder  the  direction  and  to  the  satisfaction  of  the 
Superintendent,  and  with  materials  to  be  furnished  by  the  said 
Joseph  S.  Emery,  all  the  work,  etc.,  according  to  the  specifi- 
cations hereto  annexed."  Among  the  specifications  thus  made 
a  part  of  the  contract  is  found  the  following:  "The  above 
named  portion  of  Fremont  street  is  to  be  macadamized  with 
••x)ck  from  Goat  Island,"  etc.  So  it  would  seem  that  the 
Superintendent  required  that  the  material  used  should  be 
Goat  Island  rock,  and  the  contract  was  accordingly  so  drawn 
as  to  make  it  obligatory  upon  the  contractor  to  furnish  the 
material  so  required  by  the  Superintendent.  We  think  this 
not  merely  a  sufficient  but  a  most  substantial  compliance  with 
the  provision  of  the  statute  above  quoted.  The  contractor  is 
made  to  furnish  and  agrees  to  fumi^  a  specified  kind  or  qual- 
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itj  of  material,  which  is  the  kind  for  which  the  Superintend- 
ent has  expressly  stipulated,  and  thereby  required  within  the 
meaning  of  the  law.  The  object  of  the  law  was  to  secure 
the  use  of  such  materials  as  the  Superintendent  might  select 
It  cannot  be  denied  but  that  this  object  was  most  effectual]} 
attained  under  the  contract  in  this  case. 

The  next  and  last  objection  uiged  is  that  the  contract  varies 
from  the  terms  of  the  resolution  of  intention  and  subsequent 
order  in  pursuance  thereof,  because  the  latter  require  Franont 
street  to  be  graded  and  macadamized  from  Mission  to  Howard, 
while  the  former  calls  for  grading  and  macadamizing  that  bloci: 
*' except  where  done." 

In  considering  this  point  it  is  important  to  determine  in  the 
first  place  what  is  the  true  intent  and  meaning  of  the  resolu- 
tion of  intention  and  subsequent  order  of  the  Board.  Thev. 
like  all  other  instruments,  are  to  be  read  in  the  light  of  sur- 
rounding circumstances.  It  appears  that  at  the  time  the  reso- 
lution was  passed  the  street  in  question  was  already  graded  to 
the  official  grade  of  the  city — there  could,  therefore,  ue  no 
sense  in  requiring  that  to  be  done  which  was  already  done. 
Upon  the  subject  of  grading,  it  would  seem,  the  Board  had 
either  previously  exercised  its  power  or  there  had  been  no 
occasion  for  its  exercise.  It  further  appears  that  when  a  street, 
which  is  about  to  be  macadamized,  is  already  graded  to  tLc 
official  grade,  it  is  necessary,  in  order  to  preserve  the  official 
grade,  to  remove  the  surface  to  a  depth  equal  to  the  thickn^ 
of  the  rock  and  other  materials  used  in  macadamizing.  It  i^ 
also  necessary  to  round  up  the  street  toward  the  centre.  Thi- 
excavating  and  rounding  up  may,  in  one  sense,  be  called 
grading,  but  it  is  not  what  is  meant  by  that  term  as  used  in 
the  third  section  of  the  Act  in  question.  Thus  there  is  a  oer 
tain  amount  of  grading  always  required  as  incidental  to  the 
macadamizing  process,  but  such  grading  is  regarded  as  a  part 
of  that  process  and  not  as  constituting  a  distinct  and  separate 
kind  or  class  of  street  work.  In  view  of  these  circmnstance^* 
therefore,  we  imderstand  the  Board  as  using  the  torn  vrith 
reference  to  this  latter  grading  whidi  is  inoidental  to  the  work 
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of  macadamizing^  and,  out  of  an  abundance  of  caution  for  the 
purpose  of  guarding  against  any  claim  for  the  grading  in  ques- 
tion as  something  apart  from  that  work.  The  same  form  of 
expression  was  carried  into  the  contract,  yet  it  was  understood 
as  referring  only  to  the  macadamizing,  for  no  bid  or  charge 
was  made  for  grading  as  such,  although,  the  contractor  per- 
formed all  of  the  work  of  that  character  which  was  required 
in  order  to  macadamize  the  street. 

By  the  same  process  of  reasoning  the  objection  that  the 
contract  excepts  a  part  of  the  block,  whereas  the  resolution 
and  order  of  the  Board  directs  the  whole  to  be  macadamized, 
is  met  and  answered.  The  Board  do  not  in  terms  propose  to 
re-macadamize  any  part  of  the  block,  and  if  a  portion  was 
already  macadamized  their  declaration  must  be  read  in  the 
light  of  that  fact,  and  construed  as  embracing  only  such  por- 
tions as  were  not  macadamized.  But  independent  of  this  the 
notice  is  not  thereby  vitiated  because  it  calls  for  more  work 
than  the  contract  does.  It  is  nevertheless  a  good  notice  for 
that  part  which  the  contract  does  call  fpr,  which  is  all  that  is 
required. 

In  order  to  charge  the  property  holder  it  was  necessary  to 
show  that  the  Board  had  duly  declared  their  intention  to  have 
the  identical  work  done  for  which  he  is  sought  to.be  diarged 
and  thereafter  ordered  it  to  be  done.  This  appearing,  his  lia- 
bility to  pay  his  share  of  the  cost  is  established,  and  he  cannot 
excuse  himself  by  showing  that  other 'work  called  for  by  the 
declaration  of  intention  was  not  done  or  was  not  included  in 
the  contract  under  which  the  work  for  which  he  is  chilled  upon 
to  pay  was  done.  All  that  he  can  demand  is,  that  it  shall 
appear  that  the  work*  for  which'  he  pays  has  been  specified  in 
the  resolution  and  order.  Whether  they  specify  more  or  other 
work  is  a  matter  of  no  consequence,  for  they  are  none  the  less 
a  notice  and  order  as  to  him  for  the  work  which  has  been 
done.  The  question  is  not  what  work  is  included  and  what 
has  been  done  under  the  notice.  On  the  contrary,  the  ques- 
tion is,  does  the  notice  include  this  particular  work  which  has 
been  done  and  for  which  the  defendant  is  called  upon  to  pay. 
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If  80^  the  law  has  been  satisfied,  and  the  defendant  is  charged 
3o  far  as  the  question  under  consideration  is  concerned. 

We  are  of  the  opinion  that  the  work  in  question  is  spedfied 
and  described  in  the  resolution  and  order  of  the  Board  within 
the  strict  meaning  of  the  statute^  and  that  the  contract  follows 
uid  carries  out  their  true  intent  and  meaning,  and  that  all  the 
Tteps  have  been  taken  which  are  necessary  under  the  law  to 
\harge  the  defendant 

Judgment  affirmed* 


Mr*  Justice  BHonss  expressed  no  opinion. 


THE  PEOPLE  V.  PEDRO  JUAREZ. 

What  Cokstitutes  Ljuicsnt. —  The  felonious  and  fraudulent  taklnc  «f  pto^ 
ertj  with  intent  to  deprlre  the  owner  thereof  Is  larceny,  eren  If  the  def«d- 
ant  did  not  Intend  to  convert  the  same  to  his  own  use. 

lysTBDCTioNS  MUST  AppLT  TO  THB  TESTiMONTd —  It  Is  not  orror  foT  the  Govt 
to  refuse  to  give  Instructions  asked  for  In  a  criminal  case,  which  art  not 
required  by  or  founded  on  any  part  of  the  testimony  In  tiM  case. 

Appeal  from  the  County  Court^  Santa  Onui  Countj. 

The  defendant  was  convicted  and  sentenced,  and  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

/.  C.  Willson,  for  Appellant,  in  support  of  the  point  that 
larceny  could  not  be  committed  unless  the  property  was  taken 
Iv/ri  ca/asa,  cited  Russell  on  Crimes,  definition  larceny,  and 
authorities  there  cited. 

J.  O.  McGvllough,  Attomey-Oeneral,  for  the  People,  cited 
People  ▼•  Lochhaxd,  ante,  and  The  People  v.  King,  27  CaL  607. 

By  the  Courts  Rhodes,  J. 

Indictment  for  grand  larceny. 
The  appeal  is  taken  from  the  judgment  alone. 
The  defendant  requested  the  Court  to  instruct  the  jury  as 
follows:    "The  jury  must  be  satisfied,  from  the  evidence, 
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beyond  a  reasonable  doubt,  first,  that  the  defendant  took  and 
carried  away,  or  removed,  the  property  of  Robert  Majors,  as 
charged  in  said  indictment;  second,  that  the  said  defendant 
so  took  said  property  with  the  intention  of  converting  the 
same  to  his  own  use."  The  Court  refused  the  instruction,  on 
the  ground  that  it  tended  to  mislead  the  juiy,  and  that  the 
matters  to  which  the  instruction  related  had  been  fully 
explained  in  the  charge  of  the  Court.  The  Court  had  charged 
the  jury  that:  ^^ Every  person  who  shall  feloniously  steal, 
take  and  carry  away,  lead  or  drive  away  the  personal  goods 
or  property  of  another,  of  the  value  of  fifty  dollars  or  more, 
shall  be  deemed  guilty  of  grand  larceny.  If  from  all  the  tes- 
timony you  believe  the  prisoner  took  and  carried,  or  rode  away 
the  horse  and  saddle,  knowing  them  to  be  the  property  of 
another,  and  done  so  with  a  felonious  intent,  that  is,  with 
intent  to  steal,  or  Iraudulently  and  feloniously  deprive  the 
owner  thereof,  the  prisoner  is  guilty  of  larceny.'*  The 
defendant  assigns  as  error  the  refusal  of  the  Court  to  give  the 
instruction  as  requested,  and  contends  that  in  order  to  a  con- 
viction it  was  necessary  to  show  that  the  property  was  taken 
lucri  causa,  and  that  it  is  not  enough  to  show  that  the  intent 
was  feloniously  and  fraudulently  to  deprive  the  owner  thereof, 
as  charged  by  the  Court 

It  is  said  by  Wharton  in  his  treatise  on  American  Criminal 
Law  ( VoL  2,  Sec.  1,781) :  "  If  the  taking  be  fraudulent,  how- 
ever, it  is  not  necessary  that  it  should  he  Iticri  causa  and  with 
intent  whoDy  to  deprive  the  owner  of  the  property;'*  and  he 
cites  the  case  oiBex  v.  Ca&&a^6,  Bus.  and  By.  292,  which  was 
an  indictment  for  larceny  in  stealing  a  horse,  which  the  pris- 
oner, to  screen  an  accomplice,  took  from  the  prosecutor's 
stable  and  backed  into  a  coal  pit  and  killed;  and  it  being 
objected  that  this  was  not  larceny,  because  the  taking  was  not 
with  an  intention  to  convert  the  property  to  his  own  use,  a 
majority  of  the  Judges  held  that  it  was  larceny.  And  the 
isame  author  says,  that  the  doctrine  has  received  in  England 
several  subsequent  emphatic  recognitions,  and  he  cites  several 
eases  to  that  point     Although  the  doctrine  has  been  repudi- 
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ated  in  The  State  ▼.  Hawkins,  8  Porter,  461,  we  fliink  tlie 
cases  in  the  English  Courts  place  the  matter  on  the  tme  btsis, 
and  that  proof  of  the  felonious  and  fraudulent  takings  with 
intent  to  deprive  the  owner  of  the  property,  is  sufficient  to 
charge  the  defendant,  without  proof  that  he  intended  to  con- 
vert the  property  to  his  own  use. 

The  second  and  third  instructions  asked  for  by  die  defend- 
ant were  properly  refused  for  the  reason  stated  by  the  Court  — 
that  they  were  not  required  by  or  founded  on  any  part  of  the 
testimony  in  the  cause. 

Judgment  affirmed. 


THE  PEOPLE  OP  THE  STATE  OP  CALIFORNIA  ex  rO. 
JEROME  MADDEN  v.  WILLIAM  C.  STRATTON. 

PiiBADiNaa  IK  Quo  Wabbanto. —  The  defendant  la  an  action  to  tfy  tfea  ililt 
to  an  office  may  act  fortb  in  hia  anawer  mora  than  one  defenaa^ 

Limitation  of  Dubation  of  an  Officb. —  The  Conatltutlon  doea  not  prehlUt 
an  office  created  by  the  Leglelature  from  continuing  oyer  fonr  yeara  M 
merely  Ilmlta  the  Incumbent'a  tenn  whkh  ha  holda  by  electloa  ar  appolat- 
ment  to  four  yeara. 

KlOHT   OF    INCUIIBBNT  TO   HOID  AH   OFFICS   AFTBB    BZPIBATION   OF   BIB   TBBM.— 

The  loeambent  of  an  offi#/e  created  by  the  Lesrialature,  who  haa  beca  elected 
or  appointed  to  the  same,  notwithstanding  the  expiration  of  the  teem  for 
which  he  waa  elected  or  appointed,'  eontinnea  to  hold  the  office  vntU  a  soe- 
cessor  has  been  duly  elected  or  appointed. 
Tacanct  in  Officb. —  When  a  mode  of  filling  a  Facancy  la  an  office  la  pco- 
Yided  by  law,-  other  than  by  the  appointment  of  the  GoTemor,  the  Ooferaor 
haa  no  power  to  fill  snch  Facancy  by  his  appointment 

Appeal  from  the  District  Courty  Sixth  Judicial  Distrieti 

Sacramento  County. 

On  the  8th  day  of  March^  1866,  four  of  the  Trustees  of  the 
State  Library  held  a  meeting  and  balloted  for  a  LibrariaB. 
but  failed  to  elect,  their  votes  being  equally  divided  between 
two  candidates.  The  Board  adjourned  without  any  change  in 
the  vote,  and  made  no  further  effort  to  elect  The  Governor, 
assuming  that  the  expiration  of  Stratton's  term  and  the  failure 
of  the  Board  to  elect  had  created  a  vacani^  in  the  office,  on 
the  22d  day  of  April,  1865,  appointed  the  relator  to  fill  the 
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supposed  vacancy.  Kelator  then  demanded  that  Stratton  sur- 
render up  the  office,  and  upon  his  refusal  to  do  so,  commenced 
the  present  action. 

The  law  organizing  the  State  Library  made  the  Board  of 
Trustees  to  consist  of  five  members.  The  Governor  and  Chief 
Justice  were  ex  officio  members  of  the  Board.  The  Ohief  Jus- 
tice did  not  meet  with  the  Board  on  the  8th  of  March,  1865. 
The  Governor  and  one  other  Trustee  voted  for  J.  L.  Perkins, 
imd  the  other  two  voted  for  defendant 

Defendant  immediately  qualified,  and  in  his  fnswer  as  a 
separate  defense  set  up  that  by  Section  twelve  of  Article  V  of 
the  Constitution,  the  Governor  was  disqualified  from  acting  as 
Trustee,  and  that  as  the  three  legal  Trustees  who  voted  con- 
stituted a  quorum  of  the  Board,  and  he  received  two  votes,  a 
majority  of  the  three,  he  was  re-elected  for  a  new  term  of  fojr 
years* 

The  Court  below  gave  judgment  that  the  defendant  was 
guilly  of  usurping  the  office  and  that  he  be  excluded  from  it, 
and  that  relator  was  entitled  to  the  office. 

Defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

S.  W.  F.  Sloan,  for  Appellant 

The  office  of  Librarian  had  not  become  vacant,  upon  the 
supposition  that  the  Trustees  failed  to  elect  a  successor,  on  the 
8th  of  March,  1866.  The  right  of  the  incumbent  to  hold  the 
office  until  the  election  and  qualification  of  a  successor  results 
from  a  rule  of  the  common  law  founded  on  public  necessity. 
.(State  V.  Lush,  18  Miss.  886,  389;  Commonwealth  v.  Haw- 
ley,  9  Barr,  516,  518.)  The  wisdom  of  the  rule  has  been 
recognized  in  the  organic  law  of  this  State  by  incorporating  the 
rule  itself  into  its  own  structure.     (People  v.  Ovlton,  ante  44.) 

It  remains  to  be  seen  whether  the  relator  is  a  duly  elected 
and  qualified  successor.  He  claims  title  to  the  office  solely  by 
executive  appointment  It  is  provided  by  the  Constitutiony 
Article  V,  Section  eight: 
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"  When  any  office  shall,  from  any  cause^  become  vacant,  and 
no  mode  is  provided  by  the  Constitution  and  law  for  filling 
such  vacancy,  the  Governor  shall  have  power  to  fill  such 
vacancy  by  granting  a  commission,  which,  shall  expire  at  the 
end  of  the  next  session  of  the  Legislature,  or  at  the  next  election 
by  the  people.*^ 

The  lawful  exercise  of  the  power  depends  upon  the  wacaT- 
rence  of  two  circiimstances:  First,  the  office  must  have  become 
vacami;  second,  there  must  he  no  other  lawful  mode  of  fiUing  the 
vacancy.     Keither  of  these  existed. 

First  —  There  was  no  vacancy  in  the  office  of  Librarian. 
Section  twenty-three  of  the  Act  of  1868,  "  concerning  oflScea," 
provides  that:  ^^  Every  office  shall  become  vacant  upon  the  hap- 
pening of  either  of  the  following  events  before  the  expiration 
of  the  term  of  such  office :  First^  the  death  or  resignation  of  the 
incumbent,'^  etc 

A  failure  to  elect  is  not  one  of  the  events  mentioned  in  the 
section. 

Oeorge  Cadwcdader,  for  BespondenL 

Conceding  that  Stratton  might  hold  over,  he  oould  only  do 
60  up  to  the  time  the  Attorney-General  filed  this  information. 
A  State  might  never  see  fit  to  fill  an  office,  or  the  property  of 
the  office  might  be  destroyed,  still  the  original  appointee  could 
not  claim  that  the  contract  of  the  State  was  to  keep  him  until 
his  successor  was  appointed.  The  contract  of  the  State  is  for 
the  term  expressed  in  the  cconmission  —  no  longer.  Hence 
Stratton  must  yield  his  office,  though  the  relator  has  no  title 
to  it  It  is  the  primary  duty  of  the  Court  under  section  three 
hundred  and  twelve,  to  determine  the  right  of  the  defendant 
to  the  office.  This  suit  is  betwe^i  the  people  of  the  Stat« 
and  the  defendant  The  relator  is  only  an  adjunct  The 
defendant  can  gain  nothing  from  the  weakness  of  the  relator's 
title.     (People  v.  Abbott,  16  Cal.  358?) 

In  Gano  v.  The  State,  10  Ohio,  N.  S.  287,  it  was  declared 
competent  for  the  Court  to  oust  the  usurper  without  determin* 


July,  1866.]      People  v.  Stbatton.  885 


Opinion  of  the  Court. 


ing  the  right  of  the  claimant.  Our  Constitution  has  given  to 
the  Governor  the  power  to  fill  all  vacancies  in  oflSce  until  such' 
a  time  as  the  original  appointing  power  acts,  and  this  has  been 
the  uniform  construction  placed  by  this  Court  upon  Section 
eight  of  Article  V. 

The  words  in  the  section,  ^'and  no  mode  is  provided  in  the 
Constitution  and  laws  for  filling  such  vacwruyy**  have  been  con- 
Btrued  to  mean  that  the  appointing  authority  have  failed  or 
neglected  to  fill  such  vacancy;  and  this  interpretation  is  not 
an  unjust  one,  because  it  is  a  safeguard  to  the  State  and  insures 
the  perfonnance  of  all  State  functions,  and  the  operation  of 
all  laws.  Diveet  the  Governor  of  such  authority,  and  if  the 
incumbent  of  an  office  retires  at  the  end  of  his  term,  there 
would  be  an  office  without  an  officer. 

The  first  case  is  that  of  The  People  v.  Mott,  decided  by  the 
first  Chief  Justice  of  this  State.  The  report  thereof  appears 
in  the  appendix  to  the  third  volume  of  California  Reports. 
{People  V.  Bdne,  ^  Cal.  610;  People  v.  Reid,  6  Cal.  288; 
Peopie  V.  Mizner,  7  CaL  523 ;  Brooks  v.  Meloney,  16  CaL  68,) 

By  the  Court,  Cuxbbt^  J. 

This  is  an  information  in  the  nature  of  a  qtu)  iDOrranto, 
having  for  its  object  —  first,  the  exclusion  of  the  defendant  from 
the  office  of  Librarian  of  the  State  Library;  and  second,  the 
investiture  of  the  relator  with  the  rights,  privileges  and  fran- 
chises thereof. 

The  defendant  was  appointed  to  the  office  on  the  16th  of 
March,  1861,  for  the  term  of  four  years,  and  became  duly 
qualified  two  days  thereafter.  Since  that  time,  until  issue  was 
joined  in  this  proceeding,  he  has  exercised  such  office  and  been 
in  the  enjoyment  of  its  privileges,  franchises  and  emoluments. 

On  the  22d  of  April  of  the  present  year,  the  Governor  of 
the  State,  assuming  that  the  office  was  vacant^  by  reason  of 
the  failure  of  the  Board  of  Trustees  of  the  State  Library  to 
elect  a  successor  to  the  defendant^  appointed  and  comndfisioned 
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the  relator  to  hold  the  office  of  Librari&n  of  the  State  Library 
until  the  Board  of  Trustees  should  elect  his  successor.  On 
the  day  of  his  appointment^  the  relator  took  the  oonstitati(mal 
jath,  filed  his  official  bond,  and  thereupon  demanded  of  the 
defendant  a  surrender  of  the  office.  The  defendant  refused  to 
comply  with  the  demand,  whereupon  this  action  was  brou^t 

The  case  was  submitted  to  the  District  Court  upon  the 
pleadings,  and  on  the  12th  of  May  judgment  was  rendered, 
ousting  and  excluding  the  defendant  from  the  office,  its  fran- 
chises and  privileges,  and  it  was  further  adjudged  that  the 
relator  was  entitled  to  said  office,  and  to  all  its  rights,  privi- 
leges and  franchises,  and  he  was  declared  to  be  *^  the  legal  and 
rightful  occupant  of  said  office  of  Librarian  of  the  State 
Library.'* 

This  judgment  the  defendant,  who  has  appealed,*  insists  is 
erroneous  on  the  following  grounds: 

1.  Because  there  was  no  vacancy  in  the  office  of  Librarian 
to  be  filled  by  Executive  appointment 

2.  Because  the  appellant,  at  the  time  of  the  relator's  appoint- 
ment, was,  and  still  is,  lawfully  holding  said  office,  and  ia 
justly  entitled  to  all  its  rights,  privileges  and  franchises. 

The  first  duty  which  the  Court  has  to  perform  is  to  deter- 
mine as  to  the  right  of  the  defendant  to  the  o&ce  under  the 
circiunstances  disclosed  by  the  pleadings  of  the  parties. 
(Practice  Act.  Sec  312.)  By  the  information,  it  is  all^d  in 
terms  that  during  all  the  time  since  the  18th  of  March  last,  the 
defendant  has  usurped,  intruded  into,  and  imlawfully  held  the 
office  of  State  Librarian,  and  during  all  such  time  has  exercised 
the  liberties,  privileges  and  franchises  thereof  against  the  dig- 
nity of  the  State  and  to  the  damage  and  prejudice  of  the 
relator. 

The  information  sets  forth  that  the  defendant  was  duly 
appointed  on  the  16th  of  March,  1861,  to  fill  the  office  of 
State  Librarian  for  the  period  of  four  years,  and  that  he 
became  duly  qualified  and  entered  upon  Uie  discharge  of  its 
duties  on  the  18th  of  the  same  month.  The  defendant  admits 
in  his  answer  this  averment,  and  immediately  thereupon  avers 
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that  ever  since  the  last  mentioned  day  he  has  "continued  to 
fill  said  office  and  exercise  the  functions  thereof/ under  the 
laAi^s  of  said  State,  of  his  own  proper  right  That  at  no  time 
has  ihere  heen  a  vacancy  in  said  office  of  Librarian  since 
defendant  so  entered  upon  the  same.*'  He  then  further  answeri, 
daiming  that  since  the  18th  of  March  last  he  has  lawfully 
exercised  the  office  of  Librarian  by  virtue  of  his  appointment 
to  it  by  the  Board  of  Trustees  of  the  State  Library,  on  the 
8th  of  March,  1866.  Tn  reference  to  this  braiich  of  the 
naswer,  the  factd  stated  and  the  position  of  the  parties  are  in 
iruhstance  the  same  as  appear  in  the  case  of  Stratton  v.  Ovlton, 
anie  44,  and  therefore  need  not  be  repeated  in  this  place. 

The  counsel  for  the  people  and  relator  insist  that  the  defend- 
ant's right  to  the  office  can  be  maintained  under  the  pleadings 
in  this  case  only  on  the  ground  that  he  was  duly  elected  or 
appointed  Librarian  by  the  Board  of  Trustees  in  March  last. 
iu  our  opinion  the  defendant  may  also  rely  upon  the  facts 
which  are  admitted  by  the  pleadings. .  That  if  he  has  a  riAt 
in  fact  to  exercise  the  office  under  the  circumstances  stated  in 
the  complaint  and  admitted  by  the  answer,  he  is  riot  precludefl 
from  relying  on  the  circumstances  so  alleged, and /admittQd, 
though  he  claims  title  to  the  office  by  virtue  o^  an  allege^ 
appointment  thereto  by  the  Board  of  Trustees,   in  MarcH, 

1865.  In  short,  in  pleading  he  was  at  liberty  to  set  forth  bv 
answer  as  many  defenses  as  he  had.     (Practice  Act,  Sec.  49.S 

In  considering  the  case  we  shdl  dispense  with  any  further 
reference  to  the  appointment  of  defendant  as  Librarian, 
assumed  by  him  to  have  been  made  by  the  Trustees  in  March, 

1866.  j 
I.  The  ground  on  which  it  is  claimed  the  defendant  is  a 

usurper  of  and  intruder  into  the  office  is,  that  the  term  for 
which  he  was  appointed  in  March,  1861,  had  expired  when  thil 
action  was  commenced,  and  that  under  the  Constitution  his 
lawful  continuance  in  the  office  and  in  the  exercise  of  the 
functions  belonging  to  it  beyond  the  term  of  four  years  wa? 
and  still  is  an  impossibility. 

Section  seven  of  Article  XI  of  the  Constitution  is  as  follows : 
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''When  the  duration  of  anjr  office  is  not  provided  for  by  fhia 
Constitution,  it  may  be  declared  by  law,  and  if  not  eo  declared 
such  ofiSce  shall  be  held  during  the  pleasure  of  the  authori^ 
making  the  appointment;  nor  shall  the  duration  of  any  office 
not  fixed  by  this  Constitution  ever  exceed  four  years.'' 

In  the  abstract,  ''  office  '^  signifies  a  place  of  trust  In  legal 
idea,  an  office  's  an  entity,  and  may  exist  in  fact,  though  it  be 
3Fithout  an  incumbent.  In  this  sense  the  woird  "office"  ia 
used  in  a  number  of  instances  in  the  Constitution  and  also  in 
lice  statutes.  An  office  is  also  defined  to  be  a  right  to  exerciaa 
a  public  function  or  employment,  and  to  take  the  fees  and 
emoluments  belonging  to  it  (Miller  v.  Supervisors,  etc,  25 
Cal.  98.)  The  section  of  the  Constitution  quoted  declares 
that  the  duration  of  any  office  not  fixed  by  the  Constitution 
shall  never  exceed  four  years.  This  does  not  mean  that  the 
office  shall  cease  to  exist  after  the  constitutional  limit  declared 
has  expired;  but  the  word  "duration*'  evidently  means  the 
term  which  may  be  fixed  by  the  constituting  authority  as  the 
limit  beyond  which  the  incumbent's  right  by  election  or 
appointment  to  the  office  shall  not  extend.  The  oonstitutional 
inhibition  operates  as  a  total  restraint  to  the  creation  of  a  term 
of  office  by  election  or  appointm^^at  of  longer  duration  than 
four  years.  So  when,  by  an  Act  of  the  Legislature,  an  office 
is  created  and  provision  is  made  for  filling  it  with  a  person 
who  shall  be  invested  with  the  right  and  authority  to  perform 
the  functions  belonging  to  it,  for  the  period,  for  instance^  of 
two  years,  the  term  thus  prescribed  is  limited  by  a  law  of  as 
binding  obligation  as  the  Constitution  itself,  provided  it  is  in 
no  sense  repugnant  to  the  organic  law;  and  the  incumbent's 
term  is  complete  and  at  an  end  upon  the  expiration  of  the 
time  prescribed  for  its  duration.  But  notwithstanding  the 
incumbent's  term  in  such  case  be  at  an  end  by  lapse  of  time> 
it  is  not  to  be  gainsaid  that  he  may  remain  in  the  exeix^ise 
of  the  duties  of  the  office  as  its  locum  tenens  until  his  successor 
is  elected  or  appointed.  In  such  case  he  holds  the  positi<»i 
not  as  the  incumbent  by  election  or  appointment,  but  because 
the  public  necessities  require  that  the  office  shall  not  be  with- 
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out  a  person  in  its  poBBessiocL  lutving  authoriity  to  perJEorm  the 
dutiefl  appertaining  to  it  TluB  oontinuaiice  in  office  ia  not 
an  extension  of  the  term  where  the  term  is  espressly  limited, 
though  it  is  an  incumbrance  by  sufferance  for  the  poblie  con- 
venience, subject  to  be  detanxtiined  whenever  the  proper 
authority  may  act  effectively.  Now  whether  the  term  of  office 
be  two  years  or  four  years  we  apprehend  can  make  no  differ- 
encet  In  the  latter  case,  as  well  as  in  the  former,  he  who  was 
the  incumbent  of  the  term  expired  is  permitted  to  remain  in 
office,  invested  with  it  as  its  locum  Un^na,  uuitil  a  successor  it 
authorized  to  «iter  into  and  upon  the  disoharge  of  its  f  unctioDs, 
because  the  public  necessities  demand  that  the  duties  of  the 
(^ce  should  be  duly  administered.  {Stratbon  v.  Oulton,  ante 
44,  and  the  cases  therein  cited.)  The  views  above  expressed 
in  our  judgment  are  in  no  sense  opposed  to  the  letter  or  spirit 
of  the  seventh  section  of  the  eleventh  Article  of  the  Ck)n8titu* 
tion,  but  in  harmony  with  it 

II.  In  the  next  place  was  the  office  of  librarian  vacant  to 
a  legal  intent  when  the  relator  was  appointed  to  it  by  the 
Governor,  or  when  this  action  was  commenced  I  And  if  it 
was  so  vacant  was  there  no  mode  provided  by  the  Constitutioii 
or  any  law  of  the  State  for  filling  the  vacancy  otherwise  than 
by  executive  appointment  I    . 

Section  eight  of  Article  V  of  the  Constitution  reads  as  fol- 
lows: ''When  any  office  shall  from  any  cause  become  vacanft, 
and  no  mode  is  provided  by  the  Oonstituticm  and  law  for  filling 
such  vaeanoy,  the  Governor  shall  have  power  to  fill  such 
vacancy  by  granting  a  eommissiim,  which  shall  eK{Hr6  at  the 
end  of  the  next  session  of  the  Legislature^  or  at  the  next  elec- 
tion by  the  people.'' 

The  defendant^  as  the  oooupant  of  the  <^Sce  of  Librarlaa  of 
the  State  Library,  held  Ae  position,  provisionally — that  is, 
subject  to  be  superseded  by  the  appointment  by  the  proper 
authority  of  anotiier  person  to  the  office.  In  a  restricted  and 
technical  sense,  perhaps  it  may  be  said  the  office  was  vacant — 
that  is,  without  an  incumbent  whose  tenure  was  by  lawful 
appointment  and  subject  to  «o  oonditimi  or  qnalifications. 
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Tben^  if  in  the  sesise  suggested,  the  office  of  librarian  was 
vueant  at  the  time  the  relator  was  appointed  to  it,  it  must  be 
ascertained  that  there  was  no  other  naode  than  by  executive 
appointment  ptovided  by  the  Constitation  or  by  the  law  for 
filling  such  vaoaney  before  it  can  be  admitted  that  the  Got- 
emor  had  the  power  to  grant  a  commiBsion  to  the  relator  or 
to  any  other  peisoik  By  the  Act  of  1861,  entitled  ''An  Aet 
prescribing  rules  for  the  government  of  the  State  Library," 
(Laws  1861,  p.  45,)  a  mode  was  and  still  is  provided  for  appoint- 
ing a  successor  to  the  defendant.  The  power  of  appointment 
in  this  instance  was  conferred  by  the  statute  upon  the  Board 
of  Trustees  of  the  State  Library.  This  duty  was  east  wpm 
them  for  the  reason,  we  may  suppose,  that  the  library  was 
placed  by  the  law  under  their  direction  and  control,  and  Ihey 
must  be  deemed  the  best  judges  of  the  qualifications  and 
fitness  of  the  person  to  whom  should  be  intrusted  the  impor- 
tant and  delicate  duties  of  Librarian.  Thus  it  appears  that  a 
mpde  for  filling  the  office  of  Librarian  was  provided  by  law 
otherwise  than  by  SKecative  appoimtment 

The  condition  on  which  the  exercise  of  the  power  of  the 
Goivemor  to  appoint  a  successor  to  the  defendant  is  made  to 
depend  by  the  Constitution  did  not  exist,  and  therefore  the 
commission  granted  to  the  relator  was  without  authority  and 
void. 

At  the  time  of  the  commencemant  of  this  action  the  defend- 
ant was  in  fact  holding  the  office  of  Librarian,  and  performing 
the  functions  appertaining  to  it  In  Stratton  v.  OuUon,  ante  44, 
we  held  that  he  was  Librarian  de  jure,  notwithstanding  tlie  term 
for  which  he  was  appointed  had  expired.  The  reasons  for  die 
conclusion  to  which  we  came  on  the  subject  are  stated  in  full 
in  the  opinion  of  the  Oourt,  and  se^n  to  us  strongly  fortified 
by  the  authorities,  both  English  and  American,  therein  referred 
to.  It  is  said  in  that  case  that  ^  the  rale  of  the  common  law, 
as  settled  by  the  case  cdted,  conserves  the  public  good  by  con- 
serving the  methods  and  instrumentalities  by  which  alone 
public  business  can  be  transacted;  while  the  opposite  rule, 
when  pushf'd  to  its  consequences,  it  might  result  in  a  suspensiou 
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of  business  in  every  department  of  the  public  service."  We 
may  say^  at  the  risk  of  repeating  what  has  been  said  in  sub- 
stance already,  that  the  rule  which  continues  an  incumbent  in 
office  until  his  successor  is  duly  elected  and  qualified,  is  to 
prevent  any  interregnum  iii  the  office,  and  to  have  some  person 
always  authorized  to  discharge  its  duties.  The  incumbent's 
right  in  such  case  results  from  a  rule  of  the  common  law  founded 
<m  public  necessity ;  therefore,  it  is  the  defendant's  right  to  hold 
the  office  until  all  has  been  done  which  is  required  by  law  to  give 
-another  title  to  it. 

The  defendant  came  into  the  office  by  lawful  authority,  and 
by  the  terms  of  his  appointment  held  the  place  for  four  years. 
To  his  appointment  and  incumbency,  and  to  the  failure  of  an 
-election  and  qualification  of  a  successor,  and  to  the  rule  of 
the  common  law  to  which  reference  is  made,  must  be  referred 
the  defendant's  right  to  continue  in  the  exercise  of  the  office 
and  the  performance  of  its  duties  until  his  successor  shall  be 
appointed  and  qualified  as  provided  by  law.  When  a  successor 
ehall  be  thus  appointed  and  qualified,  and  the  defendant  shall  be 
<!alled  upon  to  give  place  to  him,  then  his  tenure  de  jure  will 
cease  to  exist. 

The  judgment  of  the  District  Court  must  be  and  is  hereby 
reversed;  and,  further,  the  District  Court  is  directed  td  enter 
judgment  in  favor  of  the  defendant,  dismissing  the  information 
and  the  complaint  of  the  relator,  with  costs,  etc. 

Mr.  Chief  Justice  SAin>BSsoN  expressed  no  opinion. 

Sawtbb,  J.,  concurring  specially. 

I  concur  in  the  views  expressed  by  Mr.  Justice  Currey,  and 
add  a  suggestion  upon  one  point  The  relator  claims  the  posi- 
tion under  an  appointment  from  the  Governor,  who  assumed 
to  act  under  Section  eight,  Article  V,  of  the  Constitution, 
which  authorizes  the  Governor  to  make .  an  appointment, 
"when  any  office  shall  become  vacant,  and  no  mode  is  pro- 
vided by  the  Constitution  and  laws  for  filling  such  vacancy. ** 
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But  the  Act  of  1861  gives  the  appointing  power  to  the  Board 
of  Triastees ;  hence  there  is  a  mode  provided  by  law  for  fillini; 
any  vacancy  that  may  exist  This  Board  could  at  all  times, 
and  still  can,  at  its  own  pleasure,  meet  and  appoint  a  Libra- 
rian. This  body  is  still  in  existence,  and  nothing  but  the  voli- 
tion of  the  members  can  for  a  moment  delay  an  appointment. 
It  matters  not  that  it  does  not  adjourn  from  day  to  day,  for  it 
can  meet  at  any  time  irrespective  of  adjournments.  Had  the 
Board  met  and  failed  to  elect,  and  then  adjourned  foi  an  Lour 
to  consider  the  matter,  or  for  any  other  purpose,  I  apprehend 
that  no  one  would  claim  that  the  Governor  could,  during  the 
recess,  fill  the  vacancy,  and  thus  take  the  appointment  out  of 
the  hands  of  the  r^ularly  authorized  appointing  power.  Yet 
the  functions  of  the  body  authorized  by  law  to  fill  the  vacancy 
are  no  more  suspended  now  than  they  would  be  during  the 
recess  of  an  hour,  because  they  can  meet  at  any  moment  when 
it  suits  their  convenience  or  pleasure  to  do  sa  The  case 
might  be  otherwise,  where  the  body,  when  once  dissolved, 
could  not  be  re-organized  except  at  the  vrill  or  caU  of  another 
not  a  member — such  as  the  L^slature.  Such  were  the  cases 
of  People  V.  Bailie,  6  Cal.  610;  People  v.  Beid,  6  Oal.  289; 
People  V.  Mizner,  7  Cal.  522.  The' reason  in  that  instance  is, 
that  the  body  when  once  adjourned  sine  die,  so  far  as  its  own 
volition  is  concerned,  is  incapable  of  performing  any  further 
functions.  There  was  then  a  mode  of  filling  the  vacancy  pro- 
vided by  law  in  existence  at  the  time  the  appointment  of  the 
relator  was  made,  and  the  conditions  upon  which  the  Oov- 
emor  was  authorized  to  act  did  not  exist. 

These  views  are  supported  by  the  cases  of  People  r*  FOck, 
1  Cal.  636;  PeopU  v.  Mizner,  7  CaL  628, 
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A.  B.  CHAPMAN  v.  J.  L.  MORRIS  aot  Othzbs,  compos- 
ing THE  BOABD  OF  SUPEBVISOBS  OF  LoS  AnGELES  CoUITTT, 

AND    CHRISTOBAL    AQUILAE,    Tkbasu^kb    of    Loa 
Angeles  County, 

FuxDiira  Coontt  Wassakts  dbawxko  ho  iHmunr* — A  Itw  tnthorlslng  t 
comitj  to  fund  Iti  ontstandlac  warrants  whieh  were  not  to  draw  Intereat, 
and  to  make  the  bonda  glyea  In  aiffttangft  tberefor  bear  intereot,  la  nnt 

nncoDstltntlonal. 

Appeal  from  the  District  Court,  First  Judicial  District, 
Lofi  Angeles  County. 

The  Aot  of  April  6th,  1861,  to  fund  the  indebtedness  of  Los 
Angeles  County,  then  outstanding  in  tiie  form  of  county  war- 
nmts,  provided  that  the  county  should  not  pay  my  Interest  on 
any  warrants  issued  after  July  Ist,  1861. 

In  1864  the  connty  had  outstanding  a  large  amount  of  war- 
rants unpaid,  which  had  been  issued  under  the  Act  of  1861, 
and  did  not  draw  interest  The  Act  of  April  4th,  1864, 
authorized  the  county  to  fund  these  outstanding  warrants  with 
bonds  running  twenty  years,  and  bearing  interest  at  seven  per 
cent  per  annum.  The  plaintiff,  who  was  District  Attorney  of 
the  county,  had  issued  to  him  a  warrant  for  his  salary  on  the 
8th  day  of  February,  1864,  for  six  hundred  and  seventy  dol- 
lars. The  county  officers  were  proceeding  to  fund  the  war- 
rants under  the  Act  of  1864,  with  interest  bearing  Jbonds, 
when  he  commenced  this  action  to  enjoin  the  Board  of  Super- 
visors and  Treasurer  from  issuing  the  bonds. 

Defendants  demurred  to  the  complaint,  the  demiarrer  was 
sustained,  and  the  Court  gave  judgmenjt  for  defend^inta. 

Plaintiff  appealed. 

Crockett  (6  Whiting,  for  Appellant. 

Could  the  Legislature  modify  the  Act  of  April  51h^v]j861,  as 
was  attempted  to  be  done,  in  respect  to  interest,  by  the  tenth 
section  of  the  Act  .of  April  .4th,  1864  ? 

By  section  ten  oCthe.fir^t  named  Ad^.the  clpimf  authorized 
to  be  funded  could  be  paid  in  no  other  manner.     Creditors 


394  Chapman   v.   Moeris.  [Sup.CL 


Opinion  of  the  Court 


were  forced  to  fund  their  claims  or  get  nothing.  They  were 
to  accept  bonds  bearing  a  low  rate  of  interest  and  payable  at 
a  distant  period.  And  as  an  inducement  to  the  creditors  to 
accept  these  hard  terms,  and  as  an  assurance  to  the  taxpayers 
that'  they  were  thereafter  to  be  oppressed  with  no  payment  of 
interest,  except  that  to  be  paid  on  the  bonds,  the  L^istatare, 
in  section  eighteen,  declared  that  no  interest  should  be  paid 
on  warrants  to  be  issued  after  July  1st,  1861.  On  the  faith 
of  this  enactment  the  debt  was  funded;  and  subsequently  to 
July  Ist,  1861,  other  warrants  were  issued  by  the  Auditor, 
which  bore  no  interest,  and  could  bear  none  as  the  law  stood. 
The  holders  of  these  warrants  knew,  when  they  accepted 
them,  that  they  were  to  receive  no  interest  It  was,  to  all 
intents  and  purposes,  a  contract  between  the  county  and  the 
holders  of  the  warrants,  that  no  interest  was  to  be  paid.  A 
contract  made  by  a  municipal  corporation  is  as  much  within 
the  protection  of  the  Constitution  as  the  contract  of  a  priTate 
person.  (Benson  v.  The  Mayor  of  New  York,  10  Barb.  223; 
Bayley  7.  The  Mayor,  etc.,  8  Hill,  631;  Angell  &  Ames  os 
Corporations,  §  83.) 

F.  E.  Howard,  for  Respondents. 

The  claim  for  interest  was  equitable,  as  the  county  oonld 
not*  pay,  according  to  the  face  of  the  warrant,  but  deferred 
payment.  If  not  legal,  still  as  the  interest  was  a  good,  equit- 
able claim,  the  Legislature  might  authorize  the  payment 
{People  V.  Burr,  13  Cal.  351.) 

The  power  of  the  Legislature  to  authorize  a  county  to  fund 
its  indebtedness  and  postpone  creditors,  does  not  appear  to  be 
an  open  question.  (Hunsacher  v.  Borden,  6  CaL  290;  Mc- 
Donald V.  Maddux,  11  CaL  187.) 

By  the  Court,  Sawtee,  J. 

Section  eighteen  of  the  Act  of  1881,  authorizing  Los  Angete 
County  to  fund  its  indebtedness,  provides  that  no  interest  fihaD 
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be  paid  on  any  warrant  drawn  on  the  County  Treasurer  after 
July  let,  1861. 

In  1864  another  Act  was  passed  authorizing  the  further 
funding  of  the  indebtedness  of  the  county,  which  should  accrue 
prior  to  July  1st,  1864;  and  the  Act  proyides,  that^  on  all 
indebtedness  entitled  to  be  funded  on  that  day,  interest  shall 
be  allowed  at  the  rate  of  ten  per  cent  per  annum  from  the  date 
of  the  protest  of  the  same  fay  the  County  Treasurer,  to  said 
July  Iflt,  1864.  This  provisioin  embraces  warrants  that  ^ere 
not  to  bear  interest  under  the  Act  of  1861. 

The  only  question  made  by  the  appellants  is,  that  the  pro- 
▼isicn  authorizing  interest  to  be  allowed  on  those  warrants, 
which,  by  the  Act.  of  1861,  bore  no  interest  when  the  indebt^ 
edness  was  incurred,  and  the  warrants  drawn,  is  unconstitu- 
tional .and  void.  The  bonds  to  be  issued  were  made  payable 
in  twenty  years,  with  interest  at  only  seven  per  cent  The 
county  being  unable  to  pay  its  warrants  as  they  were  issued, 
the  postponement  of  the  payment  for  a  period  of  twenty  years, 
at  the  low  rate  of  seven  per  cent  per  annum  interest,  wotdd 
seem  to  be  a  sufficient  consideration  for  allowing  interest  from 
the  time  of  protest  for  non-payment  till  the  time  of  funding. 
At  all  events,  the  postponement  gave  the  holders  an  equitable. 
claim  to  the  allowance  of  interest  which  it  was  competent  for 
the  Legislature  to  recognize,  and  authorize  to  be  paid.  The 
principles  announced  in  Blanding  v.  Burr,  18  Cal.  349 ;  Contra 
Costa  County  v.  Board  of  Supervisors  of  Alameda  County^  26 
Cal.  649  J  and  People  v.  Pacheco,  27  Cal.  176,  are  applicable  to 
this  case.  Upon  the  authority  of  these  cases  the  provisions  of 
the  Act  complained  of  must  be  held  to  be  constitutionaL 

Judgment  affirmed. 


THE  PEOPLE  V.  THOMAS  J.  STEWART. 


ETiosNca  or  CHARAcnn  in  Crimiital  Cabs. —  On  a  trial  f or  tbe  ertaM  of  mtir- 
der  tha  ilcCeiidant  la  eatitlad  to  Introdoea  taattmonj  for  tha  irarpooe  of  pror- 
iBg  hla  charactar  for  peace  and  quiet  to  be  good.  To  ttiat  extent  bis 
character  la  InvoWed  in  tlie  laaoa  of  not  gnllty. 
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Gm»8  OTHBBauBP.^—  Tb«  oia^i  of  P«opl«  t.  J&^ephMg  I  CaI.  120,  and  Pmfi^  t. 
Lombard,  17  CaL  816,  as  to  OTidenoa  of  sood  character  la  doaUfnl  euM, 
OTermled. 

Appeal  from  the  District  Oourt^  Seronih  Jndieial  DiBtriet, 

Sonoma  Oounty. 

The  defendant  iras  indicted  for  the  orime  of  mnrdery  and 
convicted  of  murd^  in  the  second  degree,  and  appealed* 
The  other  facts  are  stated  in  the  opinion  of  the  CSouxt 

E.  Cook,  for  Appellant 

The  Ck>uii  erred  in  refusing  eEvideniOs  of  good  eharscier  c( 
the  defendant  (Whaiten,  6  Ed.  Sse.  616,  and  authorities  ated; 
Ih.  824;  2  RusseU  on  Crimes,  784;  Peopfe  v.  White,  S4  Wend. 
688;  People  v.  Vm^  18  Wend.  83.) 

/•  (?.  McCuUpugh,  Attomey-Oeneral,  for  the  People, 
,   By  the  Oourt^  Sandebsoit,  0.  J. 

The  Court  below  erred  in  excluding  the  testimony  offered 
by  the  defendant  for  the  purpose  of  proving  his  diaraeter  for 
peace  and  quiet  to  be  good.  To  that  exteht  his  character  wsb 
involved  in  the  issue  of  not  guilty,  and  it  was  competent  for 
him,  if  he  could,  to  prove  it  to  be  good.  (8  Greenleaf  on 
Evidence,  Sec  25,  et  sequens.) 

The  cases  of  The  People  v.  Josephs,  7  CaL  12»,  and  The 
People  V.  Lombard,  17  Cal.  816,  so  far  as  they  may  seem  to 
hold  a  contrary  doctrine,  are  not  law.  It  is  not  for  the  Court 
to  determihe  whether  the  case  is  doubtful  or  not,  and  if  doubt- 
ful exclude  evidence  as  to  character.  That  question,  like  all 
other  questions  arising  upon  the  evidence,  is  for  the  jury.  It 
is  the  duty  of  the  Court  to  admit  all  evidence  which  is  rel- 
evant to  the  issue,  and  leave  the  jury  to.  deterpoine  its  weight 
After  the  evidence  is  all  in  the  Court  may,  as  a  matter  of  law, 
instruct  the  jury  that  evidence  as  to  previous  good  character 
is  not  ^entiti^  to  any  weight  except  in  doubtful 

Judgment  reversed  and  new  trial  ordered. 

Mr.  Justice  Rhodes  expressed  no  opinion. 
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THE  PEOPLE  ex  rel.  B.  F.  ALEXANDER  v.  CHARLES 

H*    SWIFT,   PRESmeNT  OF    THJi  BoAfiI>    OF  TbUSTEES    OF 

Sacramento  County. 

WATEBWORK8   FUND  OV  fiAGBAMBNTO.-*- ^PlM  iPresldeilt  l>f   Hi*  BOATA  of  Tl4MtM0 

of  the  CHy  of  etcraoMiito  has  no  nathocttar  to  fign  a  ^arniit  Aeawh  by  tto 
Auditor  on  tbe  Treaanrer,  payabU  out  of  the  «« Waterworks  Fand,**  for 
fitting  ap  the  Police  Court  Room,  though  the  room  la  in  the  waterworks 
ImlldlDg. 
WaaiutiTa  dbawk  wt  Additos  ot  flAcaaifVitO/^^U  the  Auditor  of  the  caiy 
of  Sacramento,  In.  drawing  a  warrant  on  the  Treasurer,  incorrectly  desiy* 
nates  the  fund  out  of  which  the  demand  should  be  paid,  it  'is  not  the  duty 
of  the  President  of  the  Board  of  Tmstees  to  sign  H  ' 

Tbis  was  an  origiiial  proceediBg  oommaDoed  in  tlie  Supreme 
Court 

The  Other  facts  are  stated  in  the  opinion  of  »the  Court 

George  B.  Moore,  for  Relator. 

The  Auditor  has  the  power,  and  he  is  the  only  officer  upon 
whom  such  authority  is  conferred^  to  designate  the  fund  os^ 
of  which  a  demand  diall  he  paid.  In  this,  too,  Jbe  has  a  diar 
cretion  which  he  is  bound  by  his  oath  and  his  bond  to  exer- 
cise legally  and  honestly,  and  to  the  best  of  his  knowledge 
and  ability.  If  in  this  matter  he  fails  or  n^lects  to  do  his 
duty  piioperly,  the  injured  party  has  his  remedy;  It  seems 
to  us  that  no  pioposition  oan  be  clearer  than  the  one  nndeit 
discussion,  that  in  the  performance  of  these  duties  the  Auditor 
acts  entirely  indepeud^t  of  the  PreeidQikt,  and  that  ihe  Presi- 
dent can  in  no  manner  control  or  dictate  to  him.  K  the 
President  had  the  power  to  veto  the  acts  of  the  Auditor  as 
well  as  the  Board  of  TnisteeSi  his  anthoority  would  be  almost 
unlimited  and  absolute ;  but  such  is  not  the  totter  or  meaning 
of  the  law.  When  a  claim  is  pdreaeoted  to  the  Board  it  is 
acted  upon,  and  either  allowed  or  rejected ;  if  allowed^  it  then 
goes  to  the  Auditor,  who  also  carefully  esamines  it,  tand  either 
allows  or  mjects  it.  If  he  allovi  it  he  determines  the  fund 
out  of  which  it  must  be  paid.  This  frequently  is  no  easy 
matter,  as  often  a  demand  may  almost  as  properly  be  paid  out 
of  one  fund  as  another.  But  some  one  must  perf<»in  this 
duty,  and  the  law  has  designated  the  Auditor. 
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.    Charles  H.  Swift,  in  pro  per. 

The  account  could  not  legally  be  allowed,  as 'it  was  Imsed 
on  and  referred  to  an  ordinance  that  was  void  in  law.  (Lav^s 
.1868,  p.  421,  Sec  9;  lb.  1868,  pi  426,  Sec  27.)  The  Presi- 
dent cannM  sign  a  warrant  drawn  on  the  Waterworks  IWd 
^excepting  for  the  purposes  described  in  section  twenty-seven, 
and  this  claim  is  not  of  that  character.  (Laws  1863,  p.  426, 
Sec  97.)  The  President  is  prohibited  signing  warrants  for 
accounts  approved  by  the  Auditor,  unless  he  finds  all  the  pn>- 
oeedings  legal.     (Laws  1864,  p.  4i34,  Sec  1.) 

Admitting  the  daim  itself  to  be  legal  and  just,  and  for 
*^  materials  furnished  in  finishing  Police  Court  room,''  the 
Auditor  committed  an  error  in  certifying  that  the  same  was 
payable  from  the  Waterw6rks  Fund,  and  drawing  his  warrant 
thereon.  The  only  class  of  claims  payable  teook  said  fond 
being  set  forth  in  Laws  of  1863,  p.  426,  Sec  27. 
'  It  is  not  the  duty  of  the  Auditor  to  designate  the  fund  oat 
of  which  a  claim  is  payable,  but  to  '^  satisify  himself  oat  of 
what  fund  it  is  payable''  aooording  to  law. 

'     By  the  CSourt,  Cubkbt,  J, 

The  xelator  has  applied  for  a  writ  of  mandamus  to  eompd 
^e  respondent  to  sign  a  warrant  drawn  by  the  Auditor  of  the 
Oity  of  Sacramento  on  the  Treasurer  of  the  city^  diieetiBg 
him  to  pay  to  the  relator  five  hundred  and  seventy-four  doUarB 
'and  thirty^ght  cents  out  of  the  money  in  the  Waterworks 
)Fund.  The  amount  for  whach  the  warrant  was  drawn  was 
due  the  relator  on  the  2d  of  January,  1865,  for  materials  far- 
-nished  and  worit  perfl>rmed  by  him  in  fitting  up  the  P<dice 
rCourt  room  in  the  waterworks  building  in  SaoramentOy  of 
which  he  rendered  an  account  to  the  Trustees^  which  on  the 
'9th  of  January,  they  examined  and  allowed  as  eorrect  The 
account  was  then  examined  and  approved  by  the  (Sty  Auditor, 
^ho  indorsed  on  it  his  approval,  and  designated  the  same  as 
payable  out  of  the  Waterworks  Fund.     (Laws  1863,  p.  41S.) 
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The  warrant  thus  drawn  was  presented  to  the  President  of 
the  Board  of  Trustees  for  his  signature.  He  refused  to  sign  it, 
and  henoe  this  application. 

On  the  2d  of  January,  1865,  the  Trustees  passed  an  ordi- 
nance providing  that:  ^^The  sum  of  six  hundred  dollars  is 
hereby  appropriated  from  the  Waterworks  Fund  to  pay  B.  F« 
Alexander  for  work  done  finishing  Police  Court  room  in  water- 
works building." 

The  respondent  justifies  his  refusal  to  sign  the  warrant  on 
two  grounds.  The  first  is,  that  the  Board  of  Trustees  had  no 
power  to  pass  the  ordinance  appropriating  the  money  of  the 
Waterworks  Fund  for  the  paymei^  of  the  demand  of  the 
relator;  and  the  second  is,  that  the  Auditor  had  no  authority 
to  designate  the  Waterworks  Fund  as  that  from  which  the 
warrant  should  be  paid. 

The  Act  to  incorporate  the  City  of  Sacramento  (Laws  1863, 
p.  415)  confers  the  power  in  general  terms  upon  the  Board  of 
Trustees  to  make  by-laws  and  ordinances  not  repugnant  to  the 
Constitution  of  the  United  States  or  of  the  State  of  California. 
Then  follows  a  particular  enumeration  of  the  powers  of  the 
Board  of  Trustjses.  Among  these  is  the  authorily  to  make 
contracts  in  behalf  of  the  ci^,  and  to  examine  and  liquidate 
all  accounts  against  the  city.  The  same  Act  specifies  in  detail 
the  duties  of  the  principal  officers  of  the  corporation.  It  is 
made  the  duty  of  the  President  of  the  Board  of  Trustees  to 
sign  all  warrants  drawn  upon  the  City  Treasurer;  but  before 
he  shall  sign  any  warrant,  he  shall  ascertain  from  the  books  of 
the  Auditor  that  there  is  sufficient  money  in  the  proper  fund 
to  pay  the  same.     (Laws  1864,  p.  484.) 

The  revenues  of  the  city  are  derived,  under  the  Act,  f r(»n 
various  sources,  viz:  Taxes,  licenses,  harbor  dues,  water  rents 
and  fines,  and  these  revenues  are  directed  to  be  apportioned 
and  distributed  in  a  particular  manner.  The  revenues  derived 
from  the  waterworks  it  is  declared  shall  be  paid  into  a  fund  to 
be  known  as  the  '^  Waterworks  Fund,"  which  fund  is  primarily 
devoted  to  the  payment  of  all  necessary  expenses  to  carry  on 
and  keep  in  order  the  waterworks,  and  it  is  made  the  dutgr  of 
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the  Auditor  at  the'  end  of  every  thre6  months  to  apportion  Ae 
residue  of  tiiis  fund,  if  there  be  anj  after  such  payment,  as 
other  funds  of  the  city  are  required  to  be  apportioned.  (Act 
of  1883,  p.  426,  Sec  27.)  The  twentynsixth  section  of  the 
Act  provides  that  the  revenues  derived  from  taxes,  licenses, 
harbor  dues,  net  water  rents,  and  fines  collected  in  the  Police 
Court  or  otherwise,  except  as  provided  in  section  twenty-seven, 
when  paid  into  the  Treasury  shall  be  appropriated  and  divided 
k9  follows:  Fifty-five  per  centum  to  an  Interest  and  Sinking 
Fund,  which  shall  be  applied  to  the  payment  of  the  annual 
interest  upon  the  bonds  legally  issued  for  city  indebtedness^ 
issued  under  the  Act  of  1858 ;  the  excess  of  said  fund,  after 
the  payment  of  said  interest,  shall  be  applied  to  the  redemp- 
tion of  said  bonds,  in  such  manner  as  the  Board  of  Trustees 
may  determine ;  eight  per  cent  to  a  School  Fund,  to  be  applied 
to  the  support  of  schools  within  the  limits  of  said  city;  seven 
per  cent  to  a  Fire  Department  Fund,  and  the  residue  to  a  fund 
to  be  (Called  the  General  Fund,  to  be  used  for  all  such  neces- 
sary municipal  expensed,  including  salaries,  as  not  otherwise 
provided  for  in  this  Act.  Then  follows  a  proviso  vhich  re- 
quires no  special  notice.  * 

The  Waterworks  Fund  ea  nomine  cannot  be  apportioned  by 
ordinance  nor  can  it  be  rdadied  by  the  designation  of  the 
Auditor,  except  in  accordance  with  section  twenty-seven  of 
the  Act.  If  the  relator's  demand  had  been  for  necessarj 
expenses  to  carry  on  and  keep  iii  order  the  waterworks,  there 
could  not  hive  existed  any  objection  to  the  ordinance,  nor 
would  th^'  respondent  have  been  justified  in  withholding  his 
signature  from  the  warrant  But  the  work  of  fitting  up  the 
Police  Court  room,  though  it  was  in  the  waterworks  building, 
did  not  pertain  to  carrying  on  or  keeping  in  order  the  wate^ 
works,  atid  hence  the  expenses  of  such  work  could  not  be 
thai^d  to  the  Waterworks  Fund.  As  we  have  already  seoi, 
this  fund  can  be  reached  directly  only  for  the  objects  of  the 
water\Vorks.  Whatever  may  temain  after  the  necessary  ex- 
penses mentioned  in  the  Act  liave  been  paid,  is  to  be  appro- 
'^l*iti%jed  aiid  distributed'  to  other  piirposes,  that  is  to  say,  fift?- 
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five  per  cent  of  this  surplus  or  "net  water  rents"  to  ato  Inter- 
est and  Sinking  Fund;  eight  per  cent  to  a  Sdiool  Fund,- 
seven  per  eent  to  a  Fire  Department  Fund,  and  the  residtie— «■ 
thirty  per  cent  —  to  the  General  Fund.  These  several  funds, 
except  the  last,  are  apportioned  to  particular  uses.  The 
holders  of  the  bonds  mentioned  have  an  interest  in  the  "fifty- 
five  per  cent  named.  Those  who  have  children  to  educate  a» 
partioularty  concerned  in  the  just  japplieation  of  the  eight  per 
cent  assigned  to  the  School  Fund;  and  those  having  property 
to  be  preserved  from  destruction  by  fire,  are  interested  in  the 
Fire  Department  Fund.  The  Act  has  appointed  the  General 
Fund  for  the  payment  of  such  municipal  esqpenses  as  are  not 
otherwise  provided  for. 

It  is  urged  on  behalf  of  the  relator  that  it  is  the  province  of 
the  Auditor  to  designate  the  fund  out  of  whi^h  the  reoni^ 
shall  be  paid.  It  is  undoubtedly  his  duty  to  so  designate,  but 
at  the  same  time  he  must  designate  correctly,  otherwise  it  is 
not  the  duty  of  the  President  of  the  Board  to  sign  the  war- 
rant If  the  Auditor  had  certified  that  the  relator's  demand 
should  be  paid  out  of  the  interest  and  Sinking  Fund  or  out  of 
the  Fire  Department  Fund,  would  that  designation  have  been 
binding  anid  <!!oncltisive  att  the  President  of  the  Soard  of  Trus- 
tees? Is  the  relator  in  any  better  condition  because  the 
Waterworks  Fund  was  designated  by  the  Auditor  as  the 
Bonroe  freni  which  the  demand  should  be  paid?  These  ques- 
tions can  only  be  answered  in  the  negative.  The  Presiifont  erf 
the  Board  of  Trustees  is  the  chief  officer  of  the  corporj^tion 
whose  duty  it  is  to  supervise  the  condu<it  and  acts  of  its  sub- 
ordinate ofReefiJ.  tt  is  his  duty  to  sign  warrants  propferly 
drawn  ott  the  City  Treasury,  provided  he  shall  ascertain  froni 
the  proper  source,  before  signing  any  warrant,  that  there  fe 
snffici<*nt  tnoney  in  the  proper  fund  to  pay  the  same.  Here  is 
an  important  condition  which  must  ptecede  rightful  action  oh 
bis  pflrt.  He  tnust  ascertain  that  there  is  in  the  proper  fund 
money  dnon«ii  to  pay  the  amount  of  the  warrant  Ivfore  be 
eignB  It,  When  the  warrant  in  question  was  presented  to  him 
VM.  zxviii.— si 
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he  must  be  presumed  to  have  known  that  any  money  in  the 
Waterworks  Fund  could  not  be  properly  applied  to  the  pay* 
ment  of  it^  and  therefore  he  was  in  duty  bound  to  refuse  it  Ids 
signature. 

We  are  of  the  opinion  the  respondent  was  justified  in  refuB 
ing  to  sign  the  warrant,  for  the  reasons  stated  by  him  in  hii 
answer. 

The  application  must  be  denied,  and  it  is  aoQOxdin|^y  m 
ordered. 


JOSEPH  KILE  Aim  REESE  B.  THOMPSON  9.  SILAS 

TUBES. 

Fftl-BMPtOB  AMD  PSIOB  POSBBBSOB. —  0B6  WIIO  IB  IB   pOlMUlOB   BC  pBblie  lUA, 

and  hBB  weOFfd  a  right  of  pr«-«mptl0B  thereta  aadtr  tbe  Ibvb  of  tbe  Unltid 
StBttti,  Btasds  in  nich  relation  to  the  United  Statea  OoTonunent  aa  eatltiM 
him  to  retain  tho  poaseaslon  an  agalnat  a  prior  poaaeaior  who  la  aa  a  men 


Appkai.  from  the  District  Conrt^  Fifth  Judicial  District, 
San  Joaquin  County. 

PIainti£F8  recovered  judgment  in  the  Court  below,  and 
disf  endant  appealed. 

The  other  facts  not  stated  in  the  opinion  of  the  Court  will 
be  found  in  23  CaL  442,  in  the  q[>inioii  deliyered  hj  lb;  Jus- 
tice Crocker. 

/.  H.  Bvdd,  ioT  Appellant 

Defendant  founded  his  defense  not  only  on  the  defects  of 
plaintiffs'  title,  but  by  showing  a  rij^t  of  possession  thnra^ 
the  pre-emption  laws  of  the  United  States. 

Defendant  was  a  qualified  pre-emptor  under  the  laws  of 
the  United  States.  He  had  complied  with  the  pre-emptioiv 
laws  so  far  as  in  his  power.  He  had  a  right,  as  a  pre^niptor, 
to  occupy  unsurveyed  land  of  the  United  Statea  (Laws  of 
U.  S.,  VoL  12,  410,  VoL  10,  305,  309,  810,  576.)  He  hid 
acquired  rights  under  the  pre-emption  laws  that  the  Gomts 
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will  regard  and  protect  {McAfee  v.  Kem,  7  Smede  and  Mai^ 
shall,  780;  Little  et  dl.  v.  The  State  of  Arkansas,  9  Howard, 
833-5.)  He  had  so  connected  himself  with  the  title  of  the 
United  States  as  to  be  able  to  attack  a  patent  for  the  land 
from  the  State.  (KUe  v.  Tvibs,  28  Cal.  442.) 

Yet  the  Court,  in  effect,  instructed  the  jury  that  this  claim 
under  the  pre-emption  laws  was  not  available  as  a  defense 
against  a  right  acquired  by  prior  possession. 

P.  L.  Edwards,  for  Bespondents. 

By  the  CTourt,  Sawtbb,  J« 

This  is  an  action  to  recover  lands.  Plaintiff  relies  for  a 
recovery,  firstly,  upon  a  patent  from  the  State  issued  under 
the  Act  providing  for  the  sale  of  swamp  lands;  secondly,  upon 
prior  possession. 

The  defendant  claims  that  the  lands  are  not  swamp  lands, 
and  attacks  the  patent  en  the  ground  that  it  is  void,  as  having 
been  issued  without  authority.  He  claims  to  be  lawfully  in 
possession,  claiming  in  good  faith  a  right  of  pre-emption  imder 
the  laws  of  the  United  States.  There  was  conflicting  evi- 
dence upon  the  question  as  to  whether  the  lands  are  swamp 
lands  within  the  meaning  of  the  Act.  Also  testimony  as  to 
the  possession  of  the  respective  parties,  and  testimony  tending 
to  show  that  defendant  is  a  person  authorized  to  acquire  a 
pre-emption  right,  and  that  he  had  taken  the  proper  steps  to 
acquire  it.  It  was  held  in  this  case  when  it  was  before  the 
late  Supreme  Court,  that  a  person  who  has  secured  a  right  of 
pr^-emption  stands  in  such  a  relation  to  the  United  States 
Government — the  souree  of  title — as  entitles  him  to  attack 
the  patent  collaterally,  as  being  void  for  want  of  power  to 
grant  the  land  covered  by  it.  (23  Cal.  441.)  A  similar  ruling 
was  made  in  Terry  v.  MegmrU,  34  CaL  609. 

The  instructions  of  the  Court  make  no  reference  to  the 
patent,  but  seem  to  have  been  addressed  solely  to  the  question 
of  prior  possession.      The  fourth  instruction,  given  under 
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teiieption  on  the  past  of  defendant^  is  as  follo^vs:  ^^Tbatif 
the  jury  'believe  from  the  evidence  that  the  land  claimed  by 
the  plaintiffs  in  controversy  was  in  the  possession  of  Stayton, 
through  whom  plaintiffs  claim,  prior  to  the  possession  of  the 
defendant,  it  was  sufficient  for  plaintiffs  to  maintain  the  aedoo, 
nnless  that  possession  was  abandoned;  that  the  question  of 
abandonment  was  one  of'  intention,  of  whioh  they  were  to 
judge  exclusively;  that  in  order -to  do  so  they  must  take  into 
consideration  all  the  facts  and  circumstances  before  them  in 
evidence." 

The  instruction  is  erroneous,  because  it  wholly  ignores  any 
rights  that  might  have  beeen  acquired  by  the  defendant  under 
the  pre-emption  laws.  There  was  testimony  bearing  upon  the 
questidn,  and  this  testimony  is  an  element  which  should  have 
beeli  considered  in  the  instruction. 

For  this  error  the  judgment  mustbe'reveraed  and  a  new  tiial 
granted,  and  it  is  so  ordered. 


THE  PEOPLE  V.  XS:  B.  GAB6AWAT. 

PmrcTPAii  Aim  AccBsaoKT  4Jmi  »hv  Fact.— ^Ob*  iadtctcd  for  tbe  ertee  «C 
robbery  as  principal,  canoot  be  convicted  of  Uie  offenae  ebarged  In  fte 
Indictment  If  the  evidence  abowa  that  be  waa  onlj  an  acceaaory  after  the  tMC 

-Uaue. —  Upon  a  trial  for  robbery.  If  tba  aTldtii«a  ta  arenmataatial  a»d  tavoHai 
tbe  Inquiry  whether  the  defendant  waa  guilty,  If  guilty  at  all,  aa  principal 
er  as  an  accessory  after  the  fact,  the  Court  ahoold  Inatmct  the  )ary.  If 
requested,  that  the  defendant  cannot  ba  tonrtetad  If  ha  waa  only  aa  aeeaa- 
aory  after  tbe  fact. 

Appeal  from  the  County  Courts  Butte  Countj« 

The  f  a^  are  stated  in  tbe  opinion  of  the  Oourt 

Cojfroth  <6  Spauldmg,  for  Appellant 

J.  0.  McOtdlou^h,  Attcmey-OMertA,  for  ihe  Paofit* 

By  the  Court,  Cuebey,  J. 

The  defendant  was  indieted  with  four  other  penoas  for  the 
erime  of  robbery,  charged  to  have  been  committed  on  the  25th 
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of  June,  186^,  in  the  County  of  Bu/tte..  He  pl^ded^not 
guilty.  He  was  tried  apd  found  guiky  and  then  sentenced  to 
be  imprisoned  in  the  State  Fr^n  for  the  term  of  six  years. 

It  was  proved,  on  the  trial  that  a  robbery  was  committed  .0^ 
the  di|y  named,  near  3idweU|  in  the  County  of  Butte,  by 
fieyeral  persons  who  were  disguised.  The  defepdant  was  en- 
camped jSt  the  time  with  his  family  near  the  scene  of  th^  rob- 
bery,  and  i,t  wfts  sought  to  implicate  him  as  an  accessory,  before 
the  fact,  with  the  commission  of  the  crime,  by  proof  of  cir- 
eumstanoes  tending  to  establish  his  connection  with  it  All  the 
evidence  in  the  case,  so  far  as  this  defendant  was  oonceTne4f 
was  of  a  eixeumstantial  nature. 

When  the  case  was  finally  submitted  ict  the  trial,  the.  def  e?i4' 
ant's  oounsel  xeM^uested  the  Court  to  instruct  the  jury  thsft, 
'' whilst  knowledge  of  the  commission  of  i^  crime^  acquir^ 
after  the  same  had  been  perpetrated,  conne^d  with  the  act 
of  concealing  idie,  same  or  harboring  or  protecting  tlfie  peoraon 
charged,  would  oonstitute  the  offense  of  accessory  after  tiie 
fact,  yet  suc[h  knowledge  and  acts  do  not  constitute,  nor  axe 
they  of  the  offevve  of  which  the  defendant  is  indicted.'^  The 
Cpurt  i?£ueed  to. so. instruct  the  jury,  and.  the  def eud^nt  ex* 
oepted.  .  J 

The  evidence  in  the  case  was  of  a  character  involving  the 
inquiry  whether  the  defendant  was  guilty,  if  guilty  at  all,  of 
the  offense  charged  in  the  indictmeut,  or  as  an  accessory  after 
the  fact.  The  charge  requested  appears  to  have  been  designed 
to  instruct  the  jury  that  in  the  event  the  evidence  satisfied  thepi 
the  defendant  acquired  a  knowledge  of  the  commission  of  the 
crime  after  its  perpetration  and  concealed  it,  or  harbored  and 
protected  the  persons  charged  with  its  commission  then  he 
was  <mly  an  accessory  after  the  fact,  and  could  not  be  found 
guilty  as  an  accessory  before  the  fact,  or,  in*  other  words,  as  a 
principal. 

By  the  eleventh  aection  of  the  Act  ooneenring  crimes  and 
punishments  an  accessory  before  the  fact  is  to  be  deemed  and 
considered  as  a  principal,  and  punished  accordingly.  The 
twelfth  section  -of  the  -same  Act  defines  an  accessory  after  the 
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fact  to  be  a  person  who,  after  full  knowledge  that  a  crime  bas 
been  oommittedy  ooncealfl  it  from  the  magistrate,  or  haibon 
and  protects  the  person  charged  with  or  found  guilly  of  the 
crime.  There  is  an  important  and  material  difference  between 
an  accessory  before  the  fact  and  an  accessory  after  the  fact 
The  former  is  a  principal,  and  is  to  be  punished  aa  a  principal 
If  found  guilty  as  an  accessory  to  the  commission  of  a  robbery 
before  the  act  of  robbery  is  perpetrated,  he  may  be  punished 
by  imprisonmient  in  the  State  Prison  for  any  length  of  time 
between  one  year  and  the  time  of  his  death.  But  if  a  person 
be  found  guilty  as  an  accessory  after  the  fact,  the  statute  pro- 
vides that  he  shall  be  imprisoned  for  any  term  not  exceeding 
two  yeai^,  and  fined  in  a  sum  not  exceeding  five  thousand  dol- 
lars, according  to  the  circumstances  of  the  case  and  the  au)^ 
mity  of  the  crime. 

If  the  jury  .had  been  instructed  as  requested,  or  ao  substan- 
tially, it  may  be  they  would  have  found  a  different  verdict 
We  think,  considering  the  nature  of  the  evidence,  the  d^end- 
ant  was  entitled  to  the  benefit  of  the  instruction  requested, 
and  that  he  may  have  been  injured  by  its  refosaL 

The  judgment  is  reversed  and  the  cause  remanded  for  a  b0V 
trial 


GEORGE  W.  TYLER  v.  L.  D.  GREEN. 

Pbx-bmttiok  Right  to  Public  Itum  —  Proov  ow, —  In  an  aetloa  to  reoonf 
poBseBttoD  of  public  land,  where  tbe  plaintiff  etalma  to  reeov«r  hj  naaon  of 
prior  poBMsaion,  and  tha  defendant  claims  aa  a  pre^nptor  under  the  lavi  of 
the  United  Statea,  he  la  entitled  to  prove  the  neceasary  facta  ta  eatabUA 
hlB  pre-emption  right. 

BaMs. —  Where  &  defendant  haa  not  been  called  upon  to  atate  whether  he  «• 
pected  to  prove  all  the  facta  eeaentlal  to  hta  defenae,  hta  teathnonj  dioiild 
not  be  rejected,  because  his  offer  does  not  embrace  every  fact  atciawry  tt 
esUbliah  It. 

iKMAxnuAL  Bbsob. —  A  Judgment  will  not  ba  leiataed  tor  aa  ener  that  eeaM 
not  affect  the  rlghu  of  the  partlea. 

Afpbal  from  the  District  Ooort,  Fifth  Judicial  District, 
San  Joaquin  County. 
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Previous  to  1863,  J.  D.  Able  had  been  for  four  or  five  years 
in  possession  of  a  tract  of  land  in  San  Joaquin  County,  and 
was  residing  on  the  same,  and  had  it  inclosed.  In  1862,  Frank 
Stewart  recovered  a  judgment  against  him  for  over  two  thou- 
sand dollars.  An  execution  was  issued  on  the  judgment,  and 
the  land  was  sold  by  the  Sheriff  to  the  plaintiff  in  this  action, 
who  in  due  time  received  a  Sheriff's  deed.  In  the  spring  of 
1863,  Able  left  the  land,  and  Ghreen,  the  appellant,  went  into 
possession.  Tyler,  the  respondent,  brought  this  action  to  recover 
possession,  claiming  to  recover  on  his  Sheriff's  deed  and  Abie's 
prior  possession. 

It  appeared  that  the  day  before  the  trial  the  Sheriff  had 
amended  his  return  on  the  execution  by  inserting  a  more  par- 
ticular description  of  the  land  levied  on.  The  defendant  ob* 
jected  to  the  amended  return  being  received  in  evidence.  The 
Court  overruled  the  objection.  Plaintiff  recovered  judgment^ 
and  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Ootirt 

7.  H.  Budd,  for  Appellant 

The  amended  return  of  the  Sberiff  was  not  competent  evi- 
dence against  defendant,  Ghreen — Green  not  having  been  a 
party  to  the  attachment  suit'  {NewhaU  v.  Provost,  6  Cal.  85 ; 
Webster  v.  Eayworth,  8  Oal.  41 ;  Emerson  v.  Upton,  9  Pick. 
167;  FURsnum  ▼•  Paid,  8  Qreenl.  260;  Putnam  y.  HaU,  S 
Pick.  446.) 

Defendant  Green  had  a  right  to  ocouj^  unsurveyed  lands 
of  the  United  States  in  California,  if  a  qualified  pre-emptor. 
(Laws  of  the  XTnited  States,  Vol.  12^  p.  410,  Sec-  7 ;  lb.  Vol. 
10,  p.  305;  lb.  Vol.  10,  pp.  809,  810,  Sees.  10  and  12;  lb. 
Vol.  10,  p.  676,  Chap.  OOXLIX.) 

Green,  by  his  settlement  on  the  land  sued  for,  if  a  coni- 
petent  pre-emptor,  acquired  rights  that  the  Courts  must  reeog- 
nixe  and  respect  He  is  not  a  wrongdoer.  (McAfee  v.  Kem, 
7  Smedes  &  Marshall,  780 ;  Little  et  al.  v.  The  State  of  Arkanr 
SOS,  9  Howard,  333-5 ;  Terry  v.  Megerle,  24  Oal.  609.) 

In  this  case  Green,  the  defendant,  has  oonneoted  himself 
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with  the  title  of  the  Fnited  States  as  the  oivmer^  (Kile  v.  Tutbs, 
S3  Cal.  442^)  axid  oi^e  connecting  hiiiaself  with  the  title  of  the 
o^yuer  can  always  -successfully  defend  against  one  who  claims 
merely  as  prior  possessor,  {Moore  y.  Moore^  8  ShepL  850; 
1  Leon,  301;  2  Green.  Ey.  Sec.  625.)^ 

Tyler  <j6  Oolib,  for  Respondent. 

A  party  in  possession  of  public  lands  may  mortgage  his 
interest,  and  his  right  may  be  taken  and  sold  upon  execution. 
{Whitney  v.  Buckman,  13  CaL  536.  See,  also,  3  CaL  263; 
4  0aL247;  l?CaL290.)   .  . 

Is  it  necessary  that  defendant  should  retain  possession  of 
nx^y  portion  of  the  land  in  controversy,  .to  give  him  the  benefit 
of  his  preemption  right,  if  he  h^s  one^  when  the  lands  are 
surveyed  and  the  plats  returned  to  the  I^and  Office  t  We  say 
no.  His^  pre-emption  claim  is  just  as  perfect  now,  and  he  can 
enforce  it  just  as  well  when  the  land  i^  surveyed,  if  he  is  now 
ousted  by  the  action  of  this  Court,  as  he  conid  if  he  was  to 
remain  in  possession  of  the  whole. land  i^p  to  that  time. 

By  the  OonrI,  8awte&,  J. 

This  cue  differs  fv^n  P«igr#  t.  Bohhs.  In  that  ease  tfaa 
declfirations  of  intention  filed  in  the  Land  Office  were  not 
adaiiaajble,  because  they  weor^  made  for  the  purpose  of  aoq1Ii^ 
ing  a  pre-emption  right  to  lands  which,  «t  the  time^  were  not 
aubject  to  pre-emption.  They  were  of  no  validity,  and  there- 
fore irrelevant  In  this  ease  the  defendant  aeto  up  in  hia 
imswer  that  the  lands  in  qneation  ave  pnblie  lands  of  the 
U^iited  States,,  subject  to  pr&^emption,  and  alleges  that  he  is 
in  possession  claiming  a  pre-emption  aright;  alio  averring  the 
neoessatj^  facts  to  conetitutet  that  velntion.  On  tiie  trial  he 
offered  to  prove  by  competent  witaoesaesa  aeveral  of  the  facta 
ftverred^  and  necessary  to  establish  his  pre-empti<m  right  The 
plaintiff  objected  cm  the  ground  >  that  the  evidence  was  ''  im- 
proper aivi  irrelevant''  The  objection  was  sustained  and  the 
teatiiBony  exel^ded.     The  evidence  .waa>  certainly  relevant  to 
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the  issues  raised  by  tlie  pleadings,  and  necessary  to  sustain 
the  defwise  of  lawful  possession  giving  a  pre-emption  right. 
It  is  now  contended,  however,  by  respondent  that  the  evidence 
was  inadmissible  because  the  offer  did  not  embrace  every  fact 
necessary  to  establish  the  defense.  It  was  relevant  as  far  as 
it  went.  The  defendant  may  not  have  been  able  to  prove  all 
the  facts  by  the  witnesses  then  under  examination.  It  may 
be  that  he  intended  to  prove  other  facta  by  other  witnesses, 
who  did  not  know  the  facts  now  offered.  It  does  not  appear 
that  he  was  called  upon  to  state  whether  he  intended  to  follow 
the  testimony  offered  by  other  testimony  or  not  As  this 
essential  evidence  was  excluded,  it  would  have  been  useless  to 
offer  testimony  as  to  the  other  facts  necessary  to  sustain  this 
defense,  because  without  the  testimony  offered  and  excluded 
he  must  necessarily  have  failed  on  that  defense.  It  does  not 
appear  that  the  evidence  was  excluded,  because  the  defendant. 
did  not  propose  to  prove  the  other  facts  essential  to  his  defense. 
If  this  was  the  point  of  the  objection  it  should  have  been  so 
stated.  The  objection  was  general  that  it  was  improper  ipid 
irrelevant.  The  Act  of  Congress  of  1862  (12  Stats,  at  Large, 
410,  Sec.  7)  extended  the  rigl\t  of  pre-emption  to  unsurveyed 
lands  in  California.  We  think  the  exclusion  of  the  testimony 
was  error. 

If  there  was  error  in  allowing  the  Sheriff  to  amend  his  return 
to  the  execution,  it  in  no  way  affected  the  defendant,  for  he 
claimed  no  title  imder  the  defendant  in  the  execution.  No 
rights  were  acquired  under  the  defendant  in  the  execution,  be- 
tween the  times  of  making  and  amending  the  return. 

Judgment  reversed  and  new  trial  ordered. 


LOUIS  VILHAO  V.  WILLIAM;  BIVEN  and  ISABELLA 

BIVEN. 

TiJfs  TO  *FiLB  Amvcdicbnts  to  Statsiccht. —  The  time  within  which  pro- 
posed amendmenti  to  a  itfltemeiit  on  motion  for  n  new  trial  are  to  be  made 
•ad  flled  li  left  Ibr  tho  reflation  of  the  Coart 
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NoTica  OP  Settuimbnt  or  Statcmiht.-^  If  notSes  o<  tfa«  ttoM  aad  place  tf 
the  settlement  of  a  ttatement  before  a  Jodge  on  notton  for  a  new  trial  li 
given  to  the  appellant,  and  he  does  not  attend,  he  cannot  aftnnmdi  eoB- 
plain  of  the  statement  at  settled. 

SnBTicn  OF  Amindmbmts  to  Statbiuiit. —  The  statnte  makes  no  prorltloa 
for  the  service  of  amendments  to  a  statement  or  a  copy  thereof  apoa  tte 
adverse  party,  and  If  notice  Is  given  of  the  time  and  place  of  the  settlenent 
of  a  statement  before  the  Jadge,  the  engrossed  statement  aa  settled  will  not 
be  stricken  out  because  the  amendmenta  were  not  seired  on  the  opposlti 
party. 

Cbbtificati  to  STATnuBKT. —  A  statement  on  motion  for  new  trial  which  If 
not  certified  as  correct  by  the  parties  or  by  the  Judge  wtll  not  be  regarded 
In  the  appellate  Court. 

AssioNMBNT  OF  EhxBOBS  IN  Statbmbnt. —  A  Statement  on  motion  for  new  trUl 
must  specify  the  particulars  wherein  it  Is  alleged  the  evidence  is  Insuffideot 
to  justify  the  verdict  and  tl&e  errors  upon  which  the  appellaat  will  niy. 

Tbndbb  of  Monet. —  A  tender  of  legal  tender  notes  In  psyment  of  a  note  psy- 
able  In  gold  coin  Is  not  a  discharge  of  the  debt. 

Appeal  from  the  District  Court|  Fifth  Judicial  District^  San 
Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  Oout 

A.  M.  Heslep,  for  Appellant 

Tyler  &  Cobb,  for  Bespondeni 

By  the  Court,  Cubkby,  J. 

This  action  was  brought  to  recover  the  amount  due  on  a 
promissory  note  and  to  foreclose  a  mortgage  of  certain  real 
property  executed  by  the  defendants  to  secure  the  payment  of 
the  note.  The  note,  a  copy  of  which  is  set  forth  in  the  com- 
])laint,  bears  date  the  6th  of  October,  1863,  and  is  made  pay- 
able six  months  after  date,  with  interest  at  one  and  a  half  per 
cent  per  month,  in  current  gold  coin  of  the  United  States. 
The  mortgage  was  executed  on  the  day  of  the  date  of  the  note 
and  was  duly  recorded  on  that  day.  The  action  was  com- 
menced on  the  18th  of  July,  1864.  On  the  6th  of  August 
the  defendants  filed  their  answer,  in  which  they  admit  the 
execution  and  delivery  of  the  note  and  mortgage  to  tha  plain- 
tiff, and  they  state  that  on  the  3d  of  August  there  was  due  by 
reascm  thereof  for  the  debt  and  oosta  incurred,  the  tom  of 
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thirty-two  bundled  and  fifty  dollars;  but  tihey  av^  that  the 
sum  due  on  the  note  and  mortgage  on  the  day  last  mentioned^ 
induding  the  oosts  then  incurred,  was  paid  by  one  of  the 
defendants  to  the  plaintiff  in  satisfaction  of  the  amount  due 
him.  That  such  payment  was  made  ^^  in  the  currency  of  the 
United  States,  known  as  legal  tender  notes,  commonly  called 


From  the  statement  of  the  evidence  in  the  case^  it  appears 
that  on  the  3d  of  August  the  defendant  William  Biven  obtained 
from  an  officer  of  the  United  States  Govemnvent  certain 
United  States  notes,  commonly  called  ^^  greenbacks,''  amount- 
ing to  the  sum  of  thirty-two  hundred  and  fifty  dollars.  This 
money  belonged  to  the  United  States,  and  was  obtained  for 
the  purpose  of  being  used  as  a  tender  to  the  plaintiff  in  pay- 
ment of  the  amount  due  him. 

William  Biven  was  sworn  as  a  witness  for  the  defend- 
ants, and  testified  that  to  induce  the  officer  to  let  him  have 
these  United  States  notes,  he  told  him  he  did  not  exped  the 
plaintiff  wx>uld  receive  them,  and  that  if  plaintiff  offered  to 
take  them,  he  (Biven)  would  not  let  him  do  so.  Another 
witness  testified  that  when  Biven  applied  for  the  money  the 
officer  told  him  he  could  have  it  to  use  in  making  the  tender 
if  he  would  take  his  (the  officer's)  brother  along  to  witness  it; 
and  the  c^cer  at  the  same  time  told  his  brother  and  the 
defendant;  to  be  sure  not  to  let  the  plaintiff  have  the  money  if 
he  offered  to  accept  it,  assigning  as  a  reason  therefor  that  if 
the  plaintiff  was  allowed  to  take  the  money  it  would  ruin  him 
(the  officer). 

The  officer's  brotibier  testified  that  he  and  Biven  then  called 
on  the  plaintiff,  when  Biven  handed  him  four  bundles  of 
United  States  notes,  three  of  which  contained  one  thousand 
dollars  each,  and  one  two  hundred  and  fifty  dollars,  saying  to 
him :  ^  Louis,  here  is  the  money  I  owe  yon  for  the  mortgage." 
The  plaintiff  took  the  notes,  and  while  counting  them,  Biven 
said  to  him :  **  I  give  them  to  yon  at  par;"  to  which  the  plain- 
tiff made  no  reply,  but  continued  ooondng.  After  having 
counted  the  money,  he  handed  the  padoige  back  to  the  wit- 
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iiess^  who  was  near  by^  and  wlio  took  possessioa  of  tkem  and' 
carried  them  away  with  him.  The  witness  further  testified 
as  follows :  "After  I  received  the  money  from  Vilhac,  and  just 
as  we  had  started  to  go  away,  he  called  us  back,  and  said  to  me 
he  supposed  I  was  a  witness  to  the  transaction,  and  he  wished 
to  say  he  would  take  the  greenbacks  at  their  market  value  in 
coin.  Biven  then  said  to  him:  *  No;  you  cannot  have  them 
in  that  way;  if  you  take  them,  you  must  tak^  them  at  par.' 
Vilhac  then  shook  his  head  and  turned  away,  wben  we  left" 
In  answer  to  an  inquiry  made  by  the  Coutt,  this  witne^  stated 
that  he  went  to  the  plaintiffs  place  of  business  to  witness  lie 
tender  and  bring  back  the  money. 

The  Court  below,  after  having  heard  the  evidence^  rendered 
a  finding  and  judgment  for  the  plaintiff.  The  defendants  gave 
notice  of  a  motion  for  a  new  trial,  and  filed  a  statement,  to 
which  the  plaintiff  proposed  amendments.  The  statement 
was  settled  and  engrossed.  The  application  for  a  new  trial 
was  in  due  time  Overruled.  From  the  judgment  and  the  order 
denying  a  new  trial  the  def^adants  have  appealed. 

The  statement  to  be  used  on  the  motion  for  a  new  trial  was 
filed  on  the  30th  of  August,  to  which  the  respondent  proposed 
amendments  and  filed  the  same  on  the  80tli  of  September. 
The  appellants  mo^ed  to  strike  the  proposed  amendments 
from  the  files  of  the  Court,  on  the  ground  that  the  same  were 
not  duly  filed  nor  submitted  to  the  appellants  or  their  oonnaeL 
This  motion  was  made  after  the  Court  had  settled  the  state- 
ment, and  it  had  beeur  engrossed  and  filed,  and  also  after  the 
appellants'  motion  for  a  new  trial  had  been  denied.  The 
motion  to  strike  from  the  files  of  the  Court  the  proposed 
amendments,  and  with  it,  as  a  consequence,  the  engrossed  state- 
ment, was  denied.  This  ruling  of  the  Court  is  assigned  as 
erroneous.  • 

The  statute  does  not  specify  the  time  witibin  which  proposed 
amendments  to  a  statement  prepared  and  filed  to  be  used  on 
motion  for  a  new  trial  shall  be  made  or  filed.  As  the  statute 
is  silent  on  the  subject,  the  practice  in  such  cases  must  neces- 
sarily be  regulated  by  the  Court     In  respect  to  the  service  of 
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piroposed  ametidmeoitfl  or  a  copy  thereof,  the  statute  makes  no 
provision.  The  statute  provides  that  ^hen  the  moving  part/s 
statement  is  not  agreed  to  by  the  adverse  party^  it  shall  be 
settled  by  the  Judge  upon  notice.  The  appellants  A6  not 
show  that  the  statement  was  not  settled  by  Uie  Judge  upon 
notice,  but  they  say  the  engrossed  statement  was  never  sub- 
mitted to  them  or  their  counsel,  and  that  they,  as  well  as  their 
counsel,  were  wholly  ignorant  of  its  esdstence.  It  is  to  be 
presumed  the  Judge  was  judicially  satisfied  that  defendants^ 
counsel  had  notice  of  the  time  and  place  when  and  where  the 
statement  would  be  settled.  If,  after  having  had  notice,  the 
defendants'  counsel  neglected  for  any  cause  to  attend  before 
the  Judge  upon  the  settlement  of  the  statement,  or  afterward 
remained  ignorant  of  the  existence  of  the  engrossed  statement, 
they  have  no  cause  of  complaint  They  must  bear  the  con- 
aequences  of  their  own  negligence. 

By  the  statement  as  settled,  the  judgment,  in  our  opinion, 
Was  eminently  just  and  should  be  affirmed.  The  same  result 
would  follow  if  the  settled  and  engrossed  statement  was 
rejected,  and  the  statement  prepared  and  filed  on  the  part  of  the 
defendants  was  substituted  in  its  place.  The  statute  provides 
ihat  when  the  statement  ^hall  be  agreed  to,  ^^it  shall  be 
accompanied  by  the  ceiiificate  of  the  parties  or  their  attorneys 
that  the  same  has  been  agreed  upon  and  is  correcf  And 
^'when  settled  by  the  Judge,  the  same  shall  be  accompanied 
with  his  certificate  that  the  same  has  been  allowed  by  him 
and  is  correct '* 

The  statement  prepared  and  filed  by  defendants  was  not 
accompanied  by  any  certificate  of  its  correctness,  and  there- 
'  fore  could  not  be  regarded  even  if  the  engrossed  statement 
was  rejected.  Besides  this,  the  statement  does  not  specify 
the  particul«(rs'  in  which  the  evidence  is  alleged  to  be  insuffi- 
cient to  justify  the  judgment,  nor  the  errors  upon  which  the 
defendants  relied  for  s(  new  trial.  The  statute  declares  that  if 
no  such  specifications  be  made  the  statement  shall  be  disre- 
garded. (Practice  Act,  Sec.  195 ;  Button  v.  Reed,  35  Cal.  478.) 

The  case  sind  points  made  by  defendants  are,  in  our  judg* 


414  Ex  Pabtb  Kblly.  [Sup.Ct 


Opinion  of  the  Court 


menty  wholly  destitute  of  merit.    The  pretended  payment  was 
a  reprehensible  attempt  to  obtain  an  nnjust  advantage  of  the 
plaintiff  without  paying  him  his  due  or  any  part  of  it. 
The  judgment  is  affirmed  with  ten  per  cent  damages. 


Ex  Parle  H.  KELLY  on  Eabeas  Corpus. 

ftniTVMCB  von  Asbauia  with  Dbadlt  Wbafon,  Btc. —  Upon  conTlctloB  tor 
an  assault  with  a  deadly  weapon  with  intent  to  inflict  npon  the  persoo  o( 
another  a  bodily  Injury,  the  Court  may  lawfully  sentence  the  offender  to 
pay  a  fine  of  Ave  thousand  dollars,  and  direct  that  he  he  Imprisoned  in  the 
County  Jail  at  the  rate  of  two  dollars  per  day  until   the  same  is  ptld. 

Bake  —  Patmbnt  of  thb  Fins. —  In  case  of  such  sentence  the  prtsoner  li 
entitled  to  a  credit  of  two  dollars  per  day  for  each  day  he  remains  In  prlioo, 
and  he  may  at  any  time  pay  the  snm  then  remaining  vnaatlsfled  and  dtla 
hli  discharge  from  costody. 

TnE  defendant  was  indicted  in  Sacramento  Oonnty  for  an 
assault  with  a  deadly  weapon,  with  intent  to  commit  bodily 
injury  upon  the  person  of  Anton  Taylor,  committed  on  the 
80th  day  of  April,  1864,  and  was  convicted,  and  on  the  25th 
day  of  November,  1864,  sentenced  by  the  County  Court 
August  15th,  1865,  the  prisdner  applied  to  the  Supreme  Court 
to  be  discharged  on  haheas  corpus. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/.  0.  Ooods,  and  7.  W.  Coffroth,  for  Petitioner. 

J.  O,  McCuUough,  Attomey-Oeneral,  for  the  Peopla 

By  the  Court,  Sanbsbson,  0.  J. 

The  judgment  is  in  harmony  with  the  law  of  the  case.  Sec- 
tion fifty  of  the  Act  concerning  crimes 'and  punishments,  and 
section  four  hundred  and  sixty  of  the  Act  concerning  criminfll 
practice  are  in  pari  materia  and  must  be  read  together.  There 
18  no  conflict  between  them,  and  when  read  togdher  the  intent 
and  meaning  is  obvious.  Upon  conviction  for  an  assauh  with  a 
deadly  weapon  with  intent  to  inflict  upon  the  person  of  another 
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a  bodily  injury,  the  Court  may  lawfully  sentence  the  offender 
to  imprisonment  in  the  State  Prison  for  any  term  not  exceed- 
ing two  years,  or  to  pay  a  fine  not  exceeding  five  thousand 
doDars,  or  both;  and  in  case  a  fine  is  imposed,  may  further 
direct  that  he  be  imprisoned  until  the  fine  be  satisfied,  such 
imprisonment  not  to  exceed  one  day  for  every  two  dollars  of 
the  fine.  The  judgment  in  this  case  does  not  violate  any  of 
the  foregoing  provisions,  but  on  the  contrary  is  in  keeping 
therewith.  It  imposes  a  fine  of  five  thousand  dollars,  and 
directs  "  that  the  defendant  be  imprisoned  in  the  County  Jail 
at  the  rate  of  two  dollars  per  day,  until  the  same  be  paid.'' 
That  it  is  fully  authorized  by  the  statute  in  question  there  can 
be  no  doubt 

The  mere  fact  that  by  its  operation  the  defendant  may  be 
imprisoned  in  the  County  Jail,  by  way  of  enforcing  payment 
or  satisfaction  of  his  fine,  for  a  longer  period  than  he  could 
be  lawfully  imprisoned  in  the  State  Prison  by  way  of  punish- 
menty  is  entitled  to  no  weight  The  latter  imprisonment  is 
the  punishment  or  a  part  of  it;  but  the  former  is  no  part  of 
the  punishment  per  s^,  but  is  merely  one  of  the  modes  by 
which  the  law  enforces  the  satisfaction  of  the  fine  which  is  in 
itself  the  punishment  or  a  part  of  it  The  punishment  fixed 
by  the  statute  is  imprisonment  in  the  State  Prison,  or  fine,  or 
both;  all  beyond  is  mere  mode  and  manner  of  enforcement. 
The  first  is  to  be  satisfied  by  serving  out  the  prescribed  term 
in  the  State  Prison,  and  in  that  way  only ;  but  the  latter  may 
be  satisfied  in  either  of  three  ways,  by  voluntary  payment  of 
the  amount  of  the  fine,  or  by  its  collection  under  execution  as 
in  the  case  of  a  judgment  in  a  civil  action  (Crim.  Prac.  Sec. 
461);  or  by  imprisonment  in  the  County  Jail  not  exceeding 
one  day  for  every  two  dollars  of  the  fine.  The  alleged  incon- 
gruity is  apparent  only  when  the  mere  mode  and  manner  of 
enforcing  the  punishment  is  confounded  with  the  pimishnient 
itself  and  regarded  as  a  part  of  it,  but  it  wholly  disappears 
when  the  obvious  distinction  between  the  two  is  kept  in  view. 

There  is  no  force  in  the  point  that  the  defendant  is  bound 
to   satisfy    the  whole  fine  by  imprisonment  and  cannot  be 
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allowed  to  pay  the  unsatisfied  portion  of  his  fine  and  be  there- 
upon discharged  from  custody.  For  each  day  which  he  has  or 
may  hereafter  pass  in  prison  he  is  entitled  to  a  credit  of  two 
dollars  upon  bis  fine  and  he  may  at  any  time  pay  the  sum 
then  remaining  unsatisfied  and  claim  his  discharge  from  cus- 
tody. 

Let  the  prisoner  be  remanded  to  the  custody  from  whence  he 
came. 

Mr.  Justice  Ehodeb  expressed  no  opinion. 


WILLIAM  H.  GEAY  v.  JOSEPH  0.  PALMER  et  ah. 

/ 

Wbmh  Jmraiinnr  Bicoicn  Final. —  Wben  an  order  for  Judgment  hat  two 
made  and  r«gnlarij  tntered  bj  tha  Clerk  In  the  mlnntet  of  the  Conrt,  ind 
the  Judgment  haa  been  drawn  up  In  fdrm,  signed  by  tbe  Jod^a,  and  filed 
with  the  Clerk,  flnal  Judgment  haa  been  rendered  within  the  meaning  of  tke 
terma  "rendition  of  the  Judgment,'*  ai  need  In  section  three  hundred  and 
thlrty-als  of  the  PraeUce  Act,  and  the  time  for  ti&lng  an  appeal  comneneei 
to  run. 

ttiiTBT  OF  Judo  MINT  BT  Clbbk. — The  entrj  of  incih  Judgment  In  the  Jodr 
ment  Book  la  a  mere  mlnlsterfal  duty  to  be  performed  by  the  Qerk. 

Tim  WITHIN  WHICH  JLVFIAL  MOST  BB  Takbn. —  An  appeal  fl^m  a  Jodgmeat 
mnat  be  taken  within  one  year  from  the  time  of  Iti  rendltlAn.  The  fUloit 
of  the  Clerk  to  enter  the  Judgment  In  the  Judgment  Book  at  the  time  It  If 
rendered,  cannot  extend  the  time  within  which  to  appeal. 

■jjcb.—  The  queatlon  whether  an  appeal  from  a  Judgment  ahould  not  be  takee 
within  one  year  from  the  time  when  the  order  for  Judgment  Is  made  and 
entered  In  the  mlnutea  of  the  Court,  dlscnaaed. 

Appbals  fboh  Oudbbb.-— The  queations  diacuased  In  the  opinion  as  t»  At 
time  within  which  appeals  must  be  taken  from  Tarloua  orders. 

Whbn  Exbcution  mat  bb  Ibsobd. — The  questJon  dlaenssed  hi  the  opfaka  u 
to  the  time  when  an  execution  can  be  Isaued  on  a  Judgment. 

Appbai«  £rom  the  District  Court^  Fourth  <rudiGiid  District, 
Oity  and  County  of  San  Francisco. 

Plaintiff  appealed  from  the  judgment. 

The  facts  of  this  case  will  be  found  reported  in  9  OaL  61(1. 

J.  B.  Crockett,  for  Appellant 

W.  W.  Crane,  Jr.,  Philip  G.  Oalpin,  and  H.  di  0.  McAUisUr, 
for  Respondents. 
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By  the  Court,  Sawteb,  J. 

The  appeal  in  this  cause  was  dismissed  by  the  late  Supreme 
Court,  on  the  ground  that  it  was  not  taken  in  time^  Upon 
application  of  appellant's  counsel,  in  which,  in  view  of  the 
supposed  importance  of  the  question  decided,  a  large  number 
of  ihe  attorneys  of  this  Court  not  of  counsel  in  the  ease  united, 
the  same  Court  granted  a  rehearing. 

Upon  a  former  appeal  the  judgment  of  the  District  Court 
had  been  reversed,  and.  the  cause  remanded  for  further  pro- 
ceedings. The  remittitur  having  been  filed  in  the  District 
Court,  the  defendant's  counsel  moved  to  dismiss  the  suit  on 
the  ground,  that  the  decision  of  the  Supreme  Court  was  a  final 
adjudication  against  the  plaintiff  of  ail  the  matters  in  litiga- 
tion in  the  cause,  and  that  such  judgment  of  dismissal  would 
be  in  pursuance  of  the  mandate  of  that  Court.  After  oonsid- 
eration  the  District  Court  sustained  the  motion,  and  on  the 
6th  of  April,  1861,  by  its  direction  an  order  was  entered  in 
the  minutes  of  the  Court  dismissing  the  action,  and  directing 
a  judgment  to  be  entered  accordingly.  On  the  same  day  a 
bill  of  exceptions  was  prepared  by  appellant's  counsel,  settled 
by  the  Judge,  and  filed.  On  the  9th  of  April,  1861,  a  formal 
judgment  was  drawn  up  in  pursuance  of  the  order  entered  in 
the  minutes  on  the  sixth,  signed  by  the  Judge,  and  filed  in  the 
oaseu  On  the  17th  of  June,  1861,  and  not  before,  the  judg- 
ment thus  signed  and  filed  on  the  9th  of  April,  was  entered 
by  the  Clerk  in  the  ''  Judgment  Book."  On  the  14th  of  June, 
1862,  this  appeal  was  taken. 

Section  three  hundred  thirty-«iz  of  the  Practice  Act  author- 
izes an  appeal  to  be  taken  from  a  final  judgment  '^within 
one  year  after  the  rendition  of  the  judgment"  If  the  judg- 
ment is  to  be  regarded  as  having  been  rendered  on  the  17th 
of  June — the  time  when  it  was  entered  in  the  Judgment 
Book"— within  the  meaning  of  the  Act,  the  appeal  is  in  time. 
But  if  the  6th  of  April  —  when  the  order  for  judgment  wais 
announced  and  entered  on  the  minutes  of  the  Court  —  or  the 
9t}x  of  April — when  i^  formal  judgment  was  si^iad  and  filed 
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in  the  case  —  is  to  be  regarded  as  the  date  of  the  rendition  of 
the  judgment,  th^i  the  appeal  was  too  late,  and  it  must  be 
dismissed. 

The  decision  must  turn  upon  the  construction  to  be  given 
to  the  statute.  The  words,  '*  rendered,"  and  "  rendition,"  and 
die  word  "  entered,"  are  frequently  used  in  the  Practice  Act, 
and  in  no  instance  does  the  latter  word  appear  to  us  to  be 
used  in  the  same  sense  as  either  of  the  former.  Thus,  in  sec- 
tion one  hundred  seventy-five,  it  is  provided  that  the  jury,  in 
certain  cases,  ^^may  render  a  general*  or  special  verdict,"  and 
Qiat  ^'  the  special  verdict  or  finding  shall  be  filed  with  the  Clerk 
and  entered  upon  the  minutes."  Of  course  the  rendition  of 
the  verdict  is  something  different  from  the  filing  or  the  entry, 
and  must  precede  both.  So  in  section  one  hundred  ninety- 
five,  notice  of  intention  to  move  for  a  new  trial  must  be  given 
'*  within  five  days  after  the  rendition  of  the  verdict,"  or  "tai 
days  after  receiving  written  notice  of  the  rendering  of  the 
decision  of  the  Judge" — not  the  entry  of  the  decision.  So 
section  one  hundred  ninety-seven  provides  that  ^'judgment 
shall  be  entered  by  the  Clerk  within  tw«ity-four  hours  after 
the  rendition  of  llie  verdict,  unless,"  etc  Section  two  him- 
dred  and  one  requires  the  Clerk  to  keep  a  ''book  for  the  entry 
of  judgments,  to  be  called  the  'Judgment  Book,**  in  whidi 
each  judgment  shall  be  entered,"  etc.  But  the  entry  of  a 
judgment  in  the  Judgment  Book  presupposes  the  ezistenee  of 
a  judgment  rendered,  or  pronounced,  to  be  entered.  The 
Court  renders  the  judgment,  and  the  Clerk  enters  it  "After 
the  entry  of  the  judgment,"  the  Clerk  is  to  make  up  a  jndi^ 
ment  roU  (Section  208,)  and  "  after  filing  the  judgment  roll'' 
he  is  to  docket  the  judgment,  and  from  the  time  of  docketing 
the  judgment  becomes  a  lien  upon  real  estate. 

"  The  party  in  whose  favor  judgment  is  given  may  at  any 
time  within  five  years  after  the  entry  thereof  issue  a  writ  d 
execution,"  etc.  (Sec  209.)  Although  judgment  may  have 
been  given  or  rendered,  execution  cannot  issue  until  it  is 
entered,  and  although  so  far  perfected  as  to  authorise  eiecn- 
ticm,  it  does  not  even  then  become  a  lien  upon  real  estate 
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until  docketed.    We  now  come  to  section  three  hundred  thirty- 
six,  which  provides  that "  an  appeal  may  be  taken: 

"  First —  From  a  final  judgment  in  an  action,  or  special  pro- 
ceeding commenced  in  the  Court  in  which  the  judgment  is 
rendered  within  one  year  after  the  rendition  of  the  judgment 

"  Second  — From  a  judgment  rendered  on  an  appeal  from  an 
inferior  Court  within  ninety  days  after  the  rendition  of  the 
judgment.'' 

Third — From  certain  orders  specified- "  within  sixty  days 
after  the  order  is  made  and  entered  in  the  minutes  of  the 
Court.*'  In  this  last  class  of  cases  there  is  a  marked  change  in 
the  language.  In  the  case  of  appeal  from  an  order  the  time 
commences  to  run,  not  from  the  making  of  the  order,  but  from 
the  time  when  it  is  "entered  in  the  minutes  of  the  Court.*' 
If  the  construction  claimed  by  appellant  for  the  word  rendi- 
tion is  to  prevail,  the  third  clause  of  section  three  hundred 
thirty-six  might  just  as  well  have  ended  with  the  word 
"  made,"  and  the  phrase  "  entered  in  the  minutes  of  the  Court " 
has  no  office  to  perform,  and  means  nothing.  But  we  are  not 
to  presume  that  the  Legislature  intended  nothing  by  this 
change  of  phraseology.  It  evidently  was  designed  to  add 
something  to  the  idea  already  expressed  by  the  word  "  made." 
Section  three  hundred  thirty-eight  authorizes  a  party  who 
desires  "  a  statement  of  the  case  to  be  annexed  to  the  record 
of  the  judgment  or  order,"  to  prepare  such  statement  "within 
twenty  days  after  the  entry  of  such  judgment  or  order."  After 
a  careful  review  of  these  and  other  sections  of  the  Practicje 
Act  we  cannot  resist  the  conclusion  that  the  terms  "rendi- 
tion "  and  "  entry,"  are  used  in  different  senses,  and  to  express 
the  idea  appropriate  to  those  words  respectively;  and  that 
there  is  a  rendition  of  a  judgment  before  it  is  actually  entereid 
in  the  Judgment  Book.  Different  stages  of  the  proceeding  are 
recognized  by  the  statute  as  initial  points  from  which  other 
proceedings  may  be  taken,  or  other  rights  acquired.  Thus 
the  right  of  appeal  attaches,  and  time  for  taking  it  commences 
to  run  from  the  rendition  of  the  judgment  by  the  Court;  the 
right  to  issue  execution  from  the  time  of  the  entry  of  the  jvdg- 
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ment  rendered ;  and  the  judgment  lien  upon  real  estate  attaches 
from  the  docketing  of  the  judgment  rendered  and  eoitered. 

We  do  not  perceive  that  any  argument  can  be  drawn  against 
this  construction  from  the  provisions  of  sections  five  hundred 
ten  and  five  hundred  eleven.  Section  five  hundred  ten  simply 
allows  two  days  to  the  prevailing  party  to  file  his  bill  of  costs. 
Section  five  hundred  eleven  directs  the  Clerk  to  **  include  in 
the  judgment  entered  up  by  him  any  interest  on  the  verdict  or 
decision  of  the  Court  from  the  time  it  (the  verdict  or  dedsioo, 
not.  the  judgment)  was  rendered  or  made,  and  the  costs,  if  the 
game  have  been  taxed  or  ascertained/'  (If — as  appellant 
aeems  to  suppose — the  words,  '*  it  was  rendered,"  refer  to  the 
judgment,  then  we  have -in  this  section  an  express  recognitioai 
of  the  distinction  between  the  rendition  and  the  entry  of  a 
judgment ;  for  the  Clerk  is  to  ^'  include  in  the  judgment  entered 
up  by  him  any  interest  ♦  ♦  ♦  from  the  time  it  was  ren- 
dered." Of  course,  if  the  judgment  is  not  to  be  regarded  as 
rendered  till  it  is  entered,  no  interest  could  accrue  between  the 
rendition  and  the  entry  of  the  judgment.)  In  case  the  costs 
are  not  taxed,  or  ascertained,  it  directs  the  Clerk,  within  two 
days  after  they  are  taxed  or  ascertained,  to  "  insert  the  same 
in  a  blank,  left  in  the  judgment  for  that  purpose.''  The  judg- 
ment is  not  always  rendered  immediately  after  the  rendition  of 
the  verdict,  or  even  after  the  finding  of  facts  by  the  Judge  or 
referee  has  been  filed.  A  special  verdict  is  sometimea  retoroed 
in  pursuance  of  section  one  hundred  seventy-five.  In  such 
case,  it  not  unfrequently  happens,  that  the  question  as  to 
what  judgment  shall  be  rendered  on  the  verdict  ia  reserved  for 
argument,  or  for  further  consideration,  as  provided  in  sections 
one  hundred  seventy-eight,  one  hundred  ninety-seven  and  <Hie 
hundred  ninety-eight  So,  after  the  facts  have  been  found  by 
the  Court  or  referee,  the  same  course  may  often  be  pursued. 
It  thus  not  tmfrequently  happens,  that  the  judgment  is  not 
rendered  for  several  months  after  the  rendition  of  the  verdict, 
or  filing  of  the  findings  of  facts.  Doubtless  such  cases  were 
intended  to  be  provided  for  by  section  five  hundred  eleven, 
which  authorizes  the  interest  to  be  included  down  to  the  ren- 
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dition  of  the  judgment  The  argument  of  appellvnty  baaed 
upon  this  section,  is  just  ai  cogent*  against  considering  the  time 
for  taking  the  appeal  to  commence  from  the  entry  as  from  the 
rendition  of  the  judgment,  as  that  term  is  construed  by  us. 
For  the  costs  are  to  be  inserted  in  a  blank  left  for  the  purpose 
in  the  judgment  actually  entered.  And  when  there  is  a  con- 
test in  the  taxation  of  costs,  the  contest  may  not  be  settled 
and  the  costs  ascertained  for  months  after  ^e  entry  of  the 
judgment,  and  of  course  the  amount  could  not  be  known,  and 
the  appellant  could  not  determine  whether  he  wished  to  review 
that  part  of  the  judgment  until  these  facts  are  ascertained. 

Upon  the  construction  given  by  us  there,  are  not  two  final 
judennents*— as  is  argued  by  appellant  The  Clerk  enters  the 
judgment  rendered  by  the  Oourt.  The  Court  pronounces  the 
judgment,  and  the  Clerk  performs  the  nnnisterial  duty  of 
entering  it    The  judgment  rendered  is  the  judgment  entered. 

We  have  thus  far  endeavored  to  solve  tiie  quesdon  by  a 
careful  exami;Dation  and  comparison  of  the  various  provisions  of 
the  statute,  under  the  test  of  the  ordinary  rules  of  construction; - 

Upon  examination  of  such  decisions  as  we  have  been  able 
to  discover  upon  similar  language  in  other  statutes,  we  find 
that  our  construction  is  also  sustained  by  authority.  Seelioil 
twenty-one,  Chapter  nine,  of  the  Bevised  Statutes  of  TSevif 
York  (Ed.  of  1886),  marg.  p.  five  hundred  ninety-four,  is  as 
follows : 

Sec.  21.  *'A11  writs  of  error  upon  any  judgment  or  final 
determination  rendered  in  any  cause,  in  any  Court  of  law  and 
oi  record  in-  this  State,  shall  be  brought  wiAin  two  years  after 
the  rendering  of  such  judgment  or  final  determination,  and 
not  after;  except  in  the  cases  specified  in  the  next  two 
sections.'* 

In  Fl^et  V.  Youngs,  11  Wend.  527,  there  was  a  motion  to 
dismiss  the  writ  of  error.  The  second  ground  of  the  motion' 
was,  in  the  language  of  the  Chancellor:  **The  omission  to 
bring  the  writ  of  error  within  two  years  after  the  actual  ren- 
dition of  the  judjarment  in  the  Supreme  Court  ;**  arid  the  sottl^. 
tion  of  the  question  depended  upon  the  signification  to  b# 
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given  to  the  words,  "  rendering  of  Buch  judgment"  In  decid- 
ing the  point  the  Chancellor  said  (627):  '^Bj  the  English 
Statute  of  Limitations  as  to  writs  of  error,  the  plaintiff  was 
required  to  sue  out  his  writ  within  twenty  years  after  the 
judgment  was  signed  or  entered  of  record,  with  the  usual 
saving  in  favor  of  infants,  etc  But  in  the  former  revision  of 
the  laws  in  this  State,  the  language  of  the  statute,  as  well  as 
the  time  of  the  limitation,  was  changed.  The  period  of  lim- 
itation was  reduced  to  five  years,  without  any  exception  in 
favor  of  infants,  femme  coverts,  etc. ;  and  the  statute  required 
the  writ  of  error  to  be  brought  within  five  years  after  the  rendi- 
tion of  the  judgment,  instead  of  directing  the  time  for  suing  oat 
the  writ  of  error  to  commence  from  the  signing  or  entering 
the  judgment  on  record  as  in  the  English  statute.  The  lan- 
guage of  the  statute,  as  contained  in  the  recent  revisions,  ia, 
that  the  writ  of  error  shall  be  brought  within  two  years  after 
the  rendering  of  the  judgment  or  final  determination  of  the 
Court,  and  not  after;  with  an  exception  in  favor  of  infants, 
lunatics,  etc.,  for  a  further  time,  not  exceeding  five  years  from 
the  time  of  rendering  the  judgment.  I  am  at  a  loss  to  aooount 
for  this  change  in  language  from  the  English  statute,  except 
upon  the  supposition  that  the  Legislature  intended  the  statute 
should  oonunence  running  from  the  time  the  judgment  was 
actually  given,  which  seems  to  be  the  natural  meaning  of  the 
expression — ^within  two  years  after  the  rendering  of  such 
judgment  or  final  determination.'* 

Senator  Tracy  also  said  (528)  :  "It  strikes  me  that  the  more 
obvious  and  natural  import  of  the  expression  'rendering  9f 
such  judgment,*  is  the  annunciation  or  declaring  the  decision 
of  the  Court  indicated  by  the  rule  for  judgment;  and  this 
construction  is  fortified  by  the  fact  that  our  statute  varies  in 
its  expression  from  the  English  statute  which  refers  in  terms 
to  the  filing  of  the  judgment  record.'* 

A  similar  question  arose  upon  the  same  statutory  prorision 
in  Lee  v.  TiUotson,  4  HiU,  29,  in  which  the  same  construction 
.was  given  to  the  statute.  Mr.  Justice  Bronson  said:  ''The 
judgment  or  final  determination  in  the  cause  was  rendered  in 
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July,  1840,  when  the  motion  which  had  been  made  to  set 
aside  the  report  of  the  referees  was  denied.     The  record  which 
was  afterwards  filed  was  not  the  judgment^  but  only  a  written 
memorial  of  the  judgment  wbicli  had  been  previously   ren-' 
dcre*]." 

The  only  difference  between  the  language  of  the  Kew  York 
Act  here  construed  and  our  own,  is,  the  former  has  the  word 
''rendering,"  and  the  latter  "rendition,'*  words  of  precisely 
equivalent  import  in  the  connection  in  which  they  stand. 

In  this  case  the  judgmtent  announced  was  not  only  "indi- 
cated by  the  rule  (order)  for  judgment  actually  entered  in  the 
minutes  of  the  Court  on  the  sixth,  but'  it  was  drawn  up  in 
form  in  the  precise  terms  in  which  it  was  to  be  entered,  signed 
by  the  Judge  and  filed  in  the  cause  on  the  9th  of  April.  It 
was  the  judgment  of  the  Court  Nothing  remained  to  be 
done  but  the  mere  ministerial  duly  to  be  performed  by  the 
Clerk  of  copying  it  into  the  record.  At  that  date,  at  least,  the 
judgment  had  been  rendered. 

Possibly,  the  formal  judgment  thus  signed  and  filed  may  be 
regarded  in  legal  contemplation  as  having  been  entered  from 
the  time  of  the  filing.  Such  was  the  rolei  in  the  old  chancery 
practice.  {Gay  v.  Oay,  10  Paige,  876;  1  Barb.  GL,Pr.  341.) 
But  it  is  unnecessary  to  determine  that  question  now.  We 
are  of  the  opinion  that  there  was  a  "rendition  of  the  judg- 
ment" within  the  meaning  of  section  thi^ee  hundred  thirty- 
six  of  the  Practice  Act  as  early,  at  least,  as  the  9th  of  ApriL 
This  being  the  case  the  appeal  was  not  taken  in  time* 

Appeal  dismissed. 


THE  PEOPLE  V.  JOHN  KELLY. 

CncuMBTAHTUZ*  Btidbncb  IN  Cbimimal  Casb.— An  Instructloii  to  a  Snrj  in 
A  criminal  case  that  they  hare  a  rli^ht  to  take  into  conaideration  all  the 
•nrronndisg  drcumatancet  in  making  up  their  Terdict,  la  to  be  nnderetood 
as  limited  to  the  cireomstances  In  evidence. 

PoBSBSSioir  OF  Stourt  Pbopbbtt. —  In  a  trial  for  larcenj,  where  the  testi- 
mony for  the  people  consists  of  many  suspicions  drcnmstances,  one  of  which 
la  tho  possession  of  the  property  alolen  hy  the  defendant  soon  after  the 
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larceny  .wne  committed*  If  tbe  defendant  falls  to  aeeoont  for  this  poeeeirioD 

It  is  a  circumstance  to  t>e  taken  Into  consideration  with  otber  clrcomttuoet 

tending  to  show  hie  guilt. 
IvSTBucTioKs  TO  JuBT.^-  If  Inatmctloiia  given  In  a  criminal  case  emtiody  the 

law  of  tbe  ease,  it  la  not  error  ta  refinie  other  Inatmctlona  wlildi  alio 

embody  the  law. 
Bbbuttino  TS8TI1C0NT  VQB  THB  PBOsncoTiGN. —  The  defendant  In  a  criaiiiiil 

action  la  as  much  boand  to  produce  testimony  to  rebut  testimony  for  the 

prosecution  which  merely  tends  to  proTS  hla  guilt  as  any  otiiar  tntfoMBj 

Introduced  hy  the  proeecntlon. 

Appeal  from  the  County  Court,  Solano  Countj^ 

The  defendaiht  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Wm.  8.  Wells,  for  Appellant; 

The  second  instruction  given  on  behalf  of  the  people  is 
irrelevant,  and  tended  to  mislead  the  jury  hj  reason  of  its 
implied  assumption  that  suspicious  facts  were  in  evidenos 
which  made  it  necessary  to  explain  the  possession.  If  such 
were  the  proper  rales,  we  have  gained  nodiing  upon  ihe  rales 
that  laid  down  possession  to  be  prima  fade  evid^ioe  of  gailt; 
for  the  Government  has  only  to  put  in  evidence  the  most  trivial 
circumstance,  as,  for  instance,  the  presence  of  die  defendant 
at  or  near  the  time  when  and  tlie  place  where  the  act  is  said 
to  have  been  oommitted,  follow  it  by  proof  of  possession,  and 
the  burden  of  proof  is  oondusively  thrown  ux>on  the  prisoner. 
The  instances  given  in  3  Qreenleaf,  Sec  31,  show  that  the 
character  of  the  testimony  required  in  such  cases  as  tiie  one 
at  bar  must  be  matters  or  circumstances  naturally  calculated 
to  awaken  suspicion,  inconsistent  with  innocenoe,  and  tending 
ex  parte  to  establish  guilt  (The  People  v.  Chambers,  18  Cal. 
882;  People  ▼.  Ah  Kee,  20  CaL  177.) 

/.  0.  McCvUough,  Attomey-Oen^ral,  for  the  People^ 

The  evidence,  though  only  substantially  givei^  is  an^le  to 
sustain  the  verdict  before  i^is  Court  The  law  is  correct^ 
given  in  the  several  instruotionB,  and  id  applicable  to  the  ease 
made  out  by  the  evidence.  There  are  many  suspicious  cir- 
cumstances shown  by  the  teatimoflfvy  indicatire  of  ipiilt^  whicb, 
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together  with  the  recemt  poeaession  of  the  property,  warraat 
the  verdict.  In  truth,  if  the  law  ip  this  State  is  to  be  carried 
anj  further  than  People  v.  Chambers,  we  n:i|i7  deepair  of  a  con- 
viction for  larceny  from  circumfitantial  evidence.  It  is  exceed- 
ingly  doubtful  if  thia  State  has  adopted  the  better  rale  as  to 
the  recent  possession  of  stolen  property,  and  it  is  presumed 
the  rule  will  not  be  made  any  more  liberal  to  defendants. 

By  the  Court,  Cubkst,  J. 

The  defendant  was  indicted  for  grand  larceny.  He  was 
tried  and  found  guilty  and  sentenced  to  be  iinprisoned  in  the 
State  Prison  for  the  term  of  five  years.  The  evidpnne.  a^anist 
him  was  mostly  <xE  adrcumstantia)  nature,  and  thou^  it  ii 
not  insisted,  it  was  not  sufficient  to  warrant  a  verdict  of  guilty, 
if  the  case  had  been  properly  submitted  to  the  jury,  yet  the 
defendant  claims  that  the  Court  erred  in  matters  of  law  (m 
the  trial  to  his  prejudice,  and  that  in  consequence  thereof  the 
verdict  and  the  judgment  pronounced  upon  it  should  be 
reversed. 

At  the  request  of  the  District  Attorney  the  Court  instructed 
the  jury  as  follows :  "  Although  the  jury  are  to  be  satisfied  of 
the  guilt  of  the  defendant  in  order  to  convict,  yet  they  have  a 
right  to  take  into  consideration  all  the  surrounding  circum- 
stances in  making  up  their  verdict,  and  if  from  such  circum- 
stances they  believe,  beyond  a  'reasonable  doubt,  that  the 
prisoner  is  guilty,  although  there  may  have  been  no  eye  wit- 
ness of  his  taking  the  property,  they  must  find  a  verdict 
of  guilty."  The  defendant's  counsel  insists  that  the  instruc- 
tion did  not  limit  the  jury  to  the  circumstances  proved  in  the 
case.  It  must  be  presumed  the  Court  was  speaking  of  the 
circumstances  which  were  in  evidence,  and  that  the  jury 
understood  the  charge  as  referring  to  those  circumstances  and 
none  others ;  because  in  such  cases  the  jury  is  presumed  to  be 
composed  of  "good  and  lawful  men,**  possessed  of  at  least 
ordinary  good  sense,  and  capable  of  appreciating  the  obliga- 
tion of  their  batlis  to  render  a  verdict  "according  to  the  evi- 
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dence."  The  obvious  meaning  of  the  instruction  is  this,  that 
if  the  jury,  from  all  the  circmnstances  in  evidence,  believed 
without  any  reasonable  doubt  intervening,  that  the  defendant 
was  guilty  of  the  crime  alleged  against  him,  then  the  verdict 
should  be  in  accordance  with  such  belief,  even. though  no  one 
saw  the  defendant  steal  the  money  described  in  the  indict- 
ment. The  instruction  is  an  inculcation  of  a  plain  rule  of  law, 
namely,  that  if  the  circumstances  proved  establish  the  truth 
of  the  fact  in  issue  to  a  reasonable  and  moral  certainty;  a  cer- 
'  tainty  that  convinces  and  directs  the  understanding  and  satis- 
fies the  reason  and  judgment  honestly  and  conscientiously 
exercised,  then  the  verdict  should  in  effect  determine  the 
existence  of  such  facts ;  or  in  other  words,  should  be  according 
to  the  evidence.  (Com.  v.  Webster,  6  Cush.  820;  Sumner  7. 
The  State,  5  Blackf.  680.) 

The  Court  also  instructed  the  jury,  at  the  request  of  the 
District  Attorney,  in  the  following  words :  "  K  the  jury  believe 
that  the  property  was  stolen  and  was  foimd  in  the  possession 
of  the  prisoner  very  shortly  after  being  stolen,  and  the  prisoner 
failed  to  account  for  such  possession,  or  to  show  that  such 
possession  was  honestly  obtained,  it  is  a  circumstance  tending 
to  show  his  guilt;  and  the  accused  is  bound  to  explain  the 
possession  in  order  to  remove  the  effect  of  the  possession  as  a 
circumstance  to  be  considered  in  connection  with  other  sus- 
picious facts." 

The  fact  of  recent  possession  of  stolen  property  standing 
wholly  unconnected  with  any  other  circumstances,  is  of  very 
slight  persuasive  force.  (3  Greenleaf  s  Ev.,  Sec.  31.) ,  But 
the  circumstance  is  permitted  to  be  proved  as  a  relevant  fact, 
constituting  an  item  of  the  aggregate  of  facts  and  circum- 
stances necessary  to-  warrant  the  conclusion  of  the  defendant's 
guilt.  While  a  single  circumstance  tending  to  establish  the 
truth  of  the  charge  might  not  authorize  the  conclusion  that 
the  charge  was  true,  all  the  circumstances,  of  which  the  cir- 
cumstance merely  tending  to  establish  th^  main  fact  was  one, 
might,  taken  together,  be  of  a  conclusive  nature,  and  aatiafy 
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the  jury  to  a  moral  certainty  and  beyond  all  reasonable  donbt 
of  the  defendant's  guilt. 

In  The  People  y.  Ah  Ki,  20  Cal.  178,  the  Court  charged  the 
jury  that  the  accused  was  bound  to  explain  his  possession  of 
goods  recently  stolen,  and  how  he  obtained  them.  In  review- 
ing this  charge  Mr.  Justice  Norton  held  that  its  effect  was  to 
convey  to  the  jury  the  idea  that  the  possession  of  the  stolen 
goods,  unexplained,  was  of  itself  sufficient  to  authorize  a  con- 
viction, contrary  to  the  rule  laid  down  in  The  People  v.  Cham-' 
hers,  18  CaL  882;  but  he  said:  ''If  this  charge  could  be 
understood  as  only  stating  that  the  accused  was  bound  to 
explain  the  possession,  in  order  to  remove  the  effect  of  the 
possession  as  a  circumstance  to  be  considered  in  connection 
with  other  suspicious  facts,  it  would  not  be  erroneous." 

The  instruction  under  consideration  conforms  to  the  law  as 
declared  in  the  case  of  The  People  v.  Ah  Ki,  and  is  in  no  sense 
repugnant  to  the  doctrine  laid  down  in  The  People  ▼•  Chamr 
hers,  (18  Cal.  382),  or  of  the  recent  case  of  The  People  v.  An- 
tonio,  (27  Cal.  404),  and  hence  we  hold  the  instruction  correct 

The  counsel  for  the  defendant  submitted  nine  instructions 
which  he  asked  the  Court  to  give  the  jury  —  seven  of  which 
the  Court  gave,  but  refused  the  others  for  reasons  assigned, 
which  will  be  stated  hereafter. 

The  instructions  given  comprehended  in  dear  and  direct 
language  the  questions  of  law  involved  in  the  case.  If  the 
jury  heeded  these  instructions,  as  we  must  intend  they  did,  we 
do  not  see  how  any  injury  could  have  resulted  to  the  defendant 
from  the  refusal  of  the  Court  to  give  the  other  instructions 
requested,  of  which  the  jury  knew  nothing,  even  were  it 
admitted  that  they  embodied  the  law  as  it  is ;  for  it  is  not  to 
be  presumed  that  either  the  Court  or  counsel  read  to  or  in 
the  presence  of  the  jury  the  requested  instructions  which  the 
Court  refused  to  grant  Bequested  instruction  number  two 
the  Court  refused  (m  the  ground  that  it  was  calculated  to 
mislead  the  jury  as  to  the  law.  It  reads  as  follows:  ^The 
People  must  make  out  their  case  by  evidence  that  will  amount 
to  proof  of  the  facts  allied  in  the  indictment  and  the  defend- 
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ant  is  not  required  to  produce  evidence  to  rebut  mxA  evidence 
031  the  part  of  the,  prosecution  as  merely  tends  to  prove  tlie 
f aet-  in  question."  The  portion  of  the  instructions  given  was, 
in  effect,  the  same  as  that  covered  bj  the  first  proposition  con- 
tained in  the  requested  proposition  here  set  forth  in  hme  verha, 
and  in,  connection  therewith  the  jury  were  told  that  proof 
beyond  a  reasonable  doubt  was  necessary  to  establish  a  fact 
against  the  prisoner,  and  that  if  there  was  any  such  doubt  u 
to  any  particular  fact  essential  to  be  proved  to  establish  the 
defendant's  guilt,  he  was  entitled  to  the  benefit  of  the  doubt 
and  to  be  acquitted;  and,  also,  that  if,  upon  a  review  of  the 
evidence,  there  existed  in  llie  minds  of  the  jury  a  reascmable 
doubt  as  to  the  defendant  taking  the  property^  as  charged  in 
the  indictment,  then  he  must  be  acquitted. 

The  second  branch  of  this  requested  instructioii  that  ^the 
defendant  is  not  required  to  produce  evidence  to  rebut  snch 
evidence  on  the  part  of  the  prosecution  as  merely  tends  to 
prove  the  fact  in  question  "  in  order  to  secure  bis  aequittal,  as 
d)6tractly  stated,  was  properly  refused  because  evidence 
which  merely  tends  to  prove  a  material  fact  may  become  i 
jeonstitntent  portion  of  the  aggregate  of  proof  which  in  its  sum 
establishes  the  principal  matter  in  issue  beyond  all  reasonable 
doubt  Then,  when  in  the  first  place  a  criminal  charge  is 
made  out  by  all  the  evidence  taken  together,  the  defendant  is 
bound,  in  order  to  overcome  the  case  so  made,  to  produce  evi- 
dence in  rebuttal,  which  evidence  in  rebuttal  may  be  directed 
to  and  necessaxy  for  the  overthrow  of  that  produced  on  the 
side  of  the  prosecution  tending  merely  to  the  proof  of  a  mate- 
rial fact  Hence,  to  have  charged  the  jury  as  requested  would 
have  been  improper. 

Sequested  instruction  number  eight  the  Court  refused  to 
give  to  the  jury  on  substantially  die  same  ground  as  in  the 
one  noticed.  It  reads  as  follows:  ''Even  though  Ae  jury 
should  believe  from  the  evidence  that  the  money  was  stolen, 
and  was  found  in  the  possession  of  defendant  within  a  short 
time  after  its  taking,  the  defendant  is  not  bound  to  show  to 
die .  reasonable  aatisfactioa  of  the  jury  that  he  became  poa- 
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sessed  of  it  ottetwise  than  by  stealing.  The  evidence  friay 
fall  far  short  of  estaUishing  that,  and  jet  create  in  the  minds 
of  the  jury  a  reasonable  doubt  as  to  his  guilt '^  This  instruc- 
tion proceeds  upon  the  theory  that  the  only  evidence  in  the 
case  going  to  show  that  the  defendant  was  guilty  cohsisted  in 
the  fact  that  the  stolen  money  was  found  in  his  poss^8si6n  doon 
after  it  was  stolen.  If  it  were  admitted  that  the  defendant's 
recent  possession  of  the  stolen  property  was  the  only  evidence 
against  him,  the  substantive  portion  of  the  requested  diarge 
would  have  been  in  consonance  with  the  law  as  declared  in 
The  People  v.  Chambers.  The  rule  relating  to  the  queistioa 
passed  on  in  the  case  last  cited  was  well  stated  in  one  of  the 
instructions  given  by  the  Court  to  the  jury  at  the  defendant*^ 
request  in  the  following  words:  "Even  if  the  jury  believe 
that  the  defendant  had  possession  of  the  property,  and  that  the 
same  had  been  recently  stolen,  the  fact  is  not  of  itself  sufficient 
to  authorize  his  conviction;  it  is  merely  a  circumstance  to  be 
considered  in  determining  bis  guilt'' 

Tlie  charge  and  instructions  given  seem  to  have  been  ful^ 
and  a  just  eacposition  of  the  law  applicable  to  the  case  befote 
the  jury.  We  are  of  the  opinion  the  judgment  ahonkl  be 
effirmed. 

Judgment  affirmed. 


THE  PEOPLE  ex  rel  JONATHAN  HUNT  v.  THE 
BOARD  OF  SUPERVISORS  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO. 

WUN    WkTT    of    MllfDATI    MAT    BB    APPLISD    VOB, —  Tb«    WrIt    of    IDt1ldtt«    IDft^ 

1M  applied  tar  to  aieertalii  whether  a  Board,  offlcer,  or  trtbanal  liaa  th# 
power  to  porfonn  the  doty  repaired  Iff  tin  rtlator,  and  siaadMBiii  Is  Hm 
osly  ^Mfdy  and  adoQiiata  remedy  that  the  relator  poaaeaaea  ta  teat  the  qaea- 
tlon  of  power. 
WEtnr  Writ  ov  MAHDin  will  bs  RnnniaD. —  When  the  Board,  offleef  or  tri- 
bunal agalhaf  Which  the  writ  of  nmndata  la  aaked  hai  not  the  legal  anthogk- 
Ity  to  peitorm  the  act  required  by  the  relator,  the  writ*  will  be  refused* 
MAJCDAMira  AGAINST  BOARD  OT  SUPERVISORS. —  If  a  Board  of  ^upenrtsors  of  a 
^        eonaty  refuse  to  act  on  a  claim  against  ^he  county  ^resexit^d  to  th^in,  for 
'  tBe  fNiaoK  that  th^  ftaVd  not  the  power  to  apprwa  df  tt,  aibidaaiw  hi  tftt 
proper  aetkyi  to  determine  whether  they  possess  such  power. 
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Commissions  ov  Collbctob  of  CUk  Fbaitcisco.-- The  Collector  of  Tucei  for 
the  City  and  Coanty  of  San  Frenciioo  Is  not  entitled  to  snj  cobubMobi 
or  salary  for  the  collection  of  that  portion  of  the  rerennes  sasHMd  sad 
oollected  for  the  nse  of  sslA  dty  and  cmintj. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
Oity  and  County  of  San  Francisca 

The  relator  commenced  the  action  on  the  6th  day  of  Apri!, 
1861,  and  upon  judgment  having  been  rendered  against  him 
in  the  Court  below,  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court* 

JoJm  B.  Felton,  for  Appellant 

Horace  Hawes,  for  Bespondents. 

By  the  Court,  Rhodxs,  J. 

Jonathan  Hunt,  the  former  Tax  Collector  of  San  Franeisoo^ 
filed  his  petition  in  the  District  Court  for  a  writ  of  mandamuB 
to  compel  the  Board  of  Supervisors  of  said  city  and  county  to 
approve  his  demand  upon  the  Treasury  for  commissions  alleged 
to  be  due  him  for  the  collection  of  taxes.  The  Court,  having 
issued  an  alternative  writ  and  the  cause  having  been  heard, 
denied  the  petitioner's  motion  that  the  mandamus  be  made 
peremptory  and  dismissed  the  proceedings,  on  the  ground  that 
the  relator  was  not  entitled  to  his  remedy  in  that  proceeding. 
The  respondents  now  insist  that  mandamus  is  not  the  proper 
remedy  in  the  case.  They  state  in  their  answer  to  the  petition 
that  they  have  not  lawful  authority  to  approve  the  demand  of 
the  relator  on  the  Treasury,  because  the  same  is  not  authorized 
by  law.  Other  grounds  of  refusal  to  approve  the  accounts 
mre  alleged,  but  it  is  unnecessary  to  consider  them,  because  if 
the  Board  based  their  refusal  upon  the  want  of  legal  authority 
to  approve  the  demand,  the  objection  to  the  account  for  matr 
ters  of  form,  or  because  the  Tax  Collector  was  indebted  to  the 
Treasury,  or  had  not  discharged  his  duties  according  to  law, 
would  be  idle  and  useless  —  as  nugatory  in  every  respect  as 
would  be  the  subsequent  proceedings  of  a  Court  after  it  had 
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adjudged  that  it  had  no  jurisdiction  of  the  subject  matter  of 
the  action. 

The  refusal  to  approve  the  demand  on  the  alleged  ground  of 
the  want  of  lawful  authority  to  approve  it,  amounts,  in  sub- 
stance to  a  refusal  to  act  upon  it 

The  question  whether  the  Board  has,  under  the  law,  com- 
petent  power  to  allow  or  approve  the  demand,  which  is  strictly 
a  jurisdictional  question,  stands  in  limine  and  must  be  first  dis- 
posed of,  and  if  determined  against  the  asserted  power,  the 
Board  can  proceed  no  further;  but  if  the  decision  is  in  favor 
of  such  jurisdiction,  then  the  Board  may  consider  and  pass 
upon  all  the  questions  they  have  raised  in  this  case  or  any 
others  that  may  be  presented,  bearing  any  relation  to  the 
demand  under  consideration.  If  the  claimant  is  dissatisfied 
with  the  detennination  of  the  Board,  after  they  have  proceeded 
to  act  upon  it,  and  have  disallowed  it  wholly  or  in  part,  he 
may  then  commence  his  action  against  the  county;  but  he 
has  no  c^use  of  action  against  the  county  for  the  recovery  of  a 
sum  of  money  until  he  has  presented  his  claim  or  demand  to 
the  Board  for  allowance^  and  the  Board,  after  oonsideration 
thereof,  have  failed  or  refused  to  allo^  the  same  or  some  part 
of  it  (Wood's  Digest,  p.  696,  Sec.  24;  Price  v.  Sacramento 
Catmty,  6  Cal.  264;  McGann  v.  Sierra  County,  7  Oal.  121«) 
We  are  cited  to  no  law,  that  exempts  the  City  and  County  of 
San  Francisco  from  Ihe  operation  of  the  general  Act  above 
cited. 

If  the  Board,  instead  of  proceeding  to  consider  the  claim, 
refuse  to  act  upon  it -^  and  we  consider  their  allegation  that 
they  have  not  legal  authority  to  approve  the  claim,  though 
coupled  with  reasons  why  l^ey  cannot  approve  it,  if  they 
should  consider  it,  as  simply  equivalent  to  a  refusal  to  act  for 
the  want  of  legal  power  to  approve  —  then  mandamua  is  the 
proper  remedy,  and  we  think  the  only  plain,  speedy  and  ade- 
quate remedy  that  the  claimant  possesses,  to  test  this  prelim- 
inaxy  jurisdictional  question.  (Frank  v.  San  Francieeo,  21 
Cal.  668;  Enteric  v.  Oilman,  10  Cal.  404;  San  Franeieco  Oae 
Comfony  v.  Board  of  Supervisors  of  San  Francisco,  11  CaL 
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42 ;  People  ex  rel.  Plumb  v.  Corilahd  Coutiiy,  24  How.  Pt. 
119 ;  People  ex  rel  Hashrouch  v.  New  York,  21  Id.  322.) 

If  the  deeision  of  the  Board  on  that  question  is  sustained, 
the  Court  refuses  to  issue  the  peremptory  mandamus  and  the 
controversj  between  the  claimant  and  the  Board  there  ends; 
but  if)  on  the  other  hand,  the  decision  is  against  the  Board, 
then  they  must  proceed  to  oonsider  the  daim,  and  if  the  dsimr 
ant  is  dissatisfied  with  their  action,  he  may  commence  a  suit 
against  the  eounly.  The  Court  will  not,  under  the, proceed- 
ings by  mandamus,  control  or  interfere  with  the*  discretion  of 
the  Board  in  matters  where  they  possess  it,  or  supervise  their 
actions*  upon  questions  of  fact  It  interposes  its  authority 
upon  questions  of  law,  and  simply  directs  the  Board  to  proceed 
to  ad  upon  the  claim,  in  the  same  manner  that  they  would 
have  done,  had  they  determined  the  I^al  queation,  as  the 
Court  decide  it. 

It  by  no  means  follows,  that  because  it  is  held  that  man- 
damus is  the  proper  remedy,  by  which  to  ascertain  wh^er  the 
Board  possesses  the  power  asserted  by  the  relator,  that  there- 
fore, they  must  have  and  exereise  that  power  in  the  given 
case,  but  the  Court  having  investigated  the  question  under  the 
alternative  writ,  and  determined  that  the  Board  has  not  legal 
authority  to  proceed  as  the  relator  has  demanded  of  them, 
will  refuse  the  peremptory  mandamus  and  dismiss  the  pro- 
ceedings. Cases  almost  without  number  are  found  in  the 
books,  in  which  mandamus  was  resorted  to  as  the  appropriate 
remedy  to  ascertain  if  the  Board,  officer  or  tribunal,  had  the 
power  to  perform  thcj  duty  required  by  the  relator;  and  the 
Court  refused  the  peremptory  writ  and  dismissed  the  proceed- 
ings, not  because  it  was  not  the  proper  remedy,  but  because 
the  Board,  officer  or  tribunal  were  not  required  by  law  to  per- 
form the  duty. 

It  18  said  by  Mr.  Justice  Harris,  in  The  People  ▼.  Supervieon 
of  Oreerie,  12  Barb.  S.  0.  220 :  "  To  entitle  him  to  this  r«nedy 
(mandamus)  two  things  must  appear:  First,  that  he  has  a  legal 
right  to  have  something  done  by  the  party  to  whom  he  seeks 
tb  have  the  writ  directed,  which  has  not  been  done;  and  see* 
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ondly^  that  he  has  no  specific  legal  remedy  to  ^hich  he  can 
resort  to  compel  the  performanoe  of  tibis  duty/'  We  have 
already  seen  that  he  has  uo  legal  remedy  against  the  county 
until  the  Eoard  has  acted  on  liis  claim.  Has  the  relator  a 
legal  right  to  have  the  Board  proceed  to  allow  or  approve  his 
demands  upon  the  Treasury  of  the  city  and  county?  If  he 
does  not  possess  tibat  right,  then  the  judgment  of  the  Court 
below  refuging  to  issue  the  peremptory  writ  and  ordering  the 
proceedings  to  be  dismissed  must  be  affirmed.  This  brings  ua 
to  the  consideration  of  the  principal  question  in  the  oase^ 
which,  in  view  of  its  public  importance,  we  ought  to  have 
been  permitted  to  pass  upon  disembarrassed  of  the  preliminary 
point  we  have  had  before  us. 

That  question  is  whether  the  Tax  Collector  is  entitled  to  be 
paid  from  the  Treasury  of  the  city  and  county,  the  commiis- 
fiions  he  claims  in  this  case.  This  involves  the  consideration 
of  many  sections  of  the  Act  of  the  Legislature  passed  April 
19th,  1856/ organizing  the  government  of  the  City  and  Coimty 
of  San  {"rancisco,  commonly  known  as  the  Consolidation  Act, 
and  of  the  Acts  amendatory  thereof;  also  of  the  general  rev- 
enue laws  in  force  from  1854  to  1660,  as  well  as  of  special 
revenue  laws  applicable  to  San  Francisco  alone. 

The  Tax  Collector  presented  to  the  Soard  his  three  accounts, 
claiming  that  there  was  due  to  him  from  the  city  and  county, 
commissions  amounting  in  the  aggregate  to  seven  thousand 
three  hundred  and  three  dollars  and. 'fifty-nine  cents,  for  the 
collection  of  that  portion  of  lihe  revenue  which  wius  assessed 
and  collected  (o9  the  use  of  the  city  and  county  and  paid  ovf^ 
to  the  Treasurer  by  him  in  I860,  Ae  main  portion  paid  by 
him  having  been  assessed  for  the  years  1859-40  and  1860-61. 
The  accounts  do  not  include  any  charge  for  the  ooUectiosi  of 
the  State's  portion  of  the  taxes,  but  tlie  ocmimissions  aire  cal- 
culated and  charged  on  that  portion  which  was  collected  as 
the  portion  (belonging  to  the  city  and  county. 

The  o'ommissions  are  computed  and  claimed  at  the  rah»a  pro- 
vided in  the  Revenue  Act  of  1866.     (Statutes  1856,  p.' 120.) 

Vou  tXfmi^M 
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The  Board  deny  his  ri^t  to  those  commissions  and  say  that 
it  ^as  intended  by  the  Consolidation  Act  that  he  should  be 
compensated  for  idl  his  services,  by  fees  and  by  oommissioDs 
payable  out  of  the  State's  portion  of  the  funds. 

One  of  the  leading  objects  intended  to  be  accomplished  by 
the  Consolidation  Act,  was  to  secure  economy  in  administering 
the  city  and  county  government  A  large  amount  of  fees  and 
compensations  in  various  forms,  before  that  time  payable  out 
of  the  County  Treasury,  was  stricken  off  in  the  Act,  and  offi- 
cers were  required  in  a  great  measure  to  look  to  other  souroei 
for  the  payment  of  their  services. 

Instead  of  keeping  up  two  sets  of  officers — one  for  the  city, 
and  another  for  the  county,  as  waa  previously  done  —  the  Act 
provided  for  one  set  of  officers,  who  were  required  to  dischai^ 
the  duties  that  had  pertained  to  the  officers  of  both  the  city 
and  county  government  Many  ojther  provisions  were  made, 
calculated  to  relieve  the  Treasury  of  the  city  and  county  in 
some  measure  from  the  burdens  of  the  municipal  gavemment 

All  the  officers  charged  with  the  maintenance  of  that  gov- 
emmenty  were  named  in  the  Act,  and  the  ccHnpenaation  to 
which  each  of  them  should  be  entitled,  whether  by  the  way 
of  salaries,  fees  or  commissions,  was  expressly  mentioned— 
unless  the  Tax  Collector  formed  an  exception — and  in  ease 
wliere  the  compensation  was  payable  out  of  the  City  and 
County  Treasury,  the  amount,  or  the  maximum  amount,  was 
specially  fixed  in  iixe  Act 

The  Tax  Collector,  under  the  Cimsolidation  Act  of  1866, 
was  charged  with  the  performance  of  ooly  a  portion  of  the 
duties  that  devolve  upon  that  offikse  in  other  counties^  under 
the  g^ieral  revenue  laws.  At  the  passage  of  that  Act  the 
Sheriff  was  the  Collector  of  Taxes  in  San  Francisco,  but  it  was 
provided  by  section  seventy-seven  of  the  Act  that  all  taxes 
should  be  directly  paid  to>  the  Treasurer;  ''and  in  default  of 
such  payment  before  the  time  when  the  Tax  Collector  may  be 
anthorised  by  law  to  seiise  and  sell  the  property  therefor,  thd 
said  Tax  Collector  shall  proceed  to  collect  said  taxes,  together 
with  his  legal  fees,  by  seizure  and  sale  of  the  property  liaUe, 
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in  the  mode  prescribed  by  law  for  the  collection  of  such  State 
and  county  taxes,"  and  that  upon  the  payment  of  the  taxes  to 
the  Treasurer  before  the  property  was  sold,  and  upon  the  pay- 
ment to  the  Tax  Collector  of  his  fees,  for  the  services  rendered 
by  him,  the  property  should  be  released  from  sale.  This  aeo- 
tion  clearly  entitled  him  to  all  the  fees  for  his  services,  that 
were  allowed  by  law  to  the  officer,  whose  duty  it  was,  under 
the  revenue  laws,  to  seize  and  sell  property  for  deUnquenfc 
taxes. 

The  Act  has  not  directly  made  provision  for  the  payment  of 
any  further  sum  for  his  services,  either  by  way  of  salary  or  a 
commission  on  the  amount  collected  by  him;  and  as  if  to 
make  it  dear  and  unmistakable  that  it  was  not  intended  that 
he  should  not  receive  the  commissions  given  by  the  general 
revenue  laws  upon  the  city  and  county  taxes,  it  was  provided 
by  section  seventy-eight  that  up<Hi  his  final  settlement,  accord- 
ing to  the  revenue  law,  he  should  pay  over  to  the  Treasurer 
^^  the  full  amount  of  taxes  by  him  collected  and  not  previously 
paid  over,  vnthout  any  deduction  of  commissions,  fees  or 
otherwise/'  Thus,  the  commissions  that  the  Tax  Collectors  in 
other  counties  were  entitled  to  retain,  were,  by  the  Consolida- 
tion Act,  required  to  be  paid  into  the  Treasury,  and  if  he 
would  claim  the  repayment  thereof,  he  must  show  the  pro- 
vision of  law  authorizing  the  payment  to  be  made  out  of  the 
Treasury;  for  section  eighty-two,  which  seems  to  have  been 
designed  to  cut  o£F  all  constructive  fees,  commission  and  com- 
pensation, declares  that  ''no  payments  can  be  made  from  the 
Treasury,  or  out  of  the  public  funds  of  said  city  and  county, 
unless  the  same  be  specially  authorized  by  this  Act**  This 
restriction  would  not  prevent  him  from  receiving  from  the 
Treasury,  payable  out  of  the  State's  funds,  the  commissions 
for  collecting  the  State's  portion  of  the  taxes.  Provision  is 
made  in  the  Act  for  the  payment  of  all  other  officers,  who  are 
entitled  to  be  paid  out  of  the  city  and  county  funds  in  the 
Treasury;  but  no  section  of  the  Act  is  cited  specially  author- 
izing any  payment  therefrom  to  the  Tax  Collector. 

U&der  the  Bevenue  Act  of  1854,  which  was  in  force  at  the 
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time  of  the  passage  of  the  OonsolidatiMi  Act,  the  Sheriff  was 
the  collector  of  all  the  property  taxes,  aiid  he  was  authorized 
to  collect  his  own  fees,  and  on  setdenicnt  with  the  Auditor, 
to  retain  his  commissions  on  the  amount  collected,  and  was 
required  to  pay  the  balance  over  to  thfe  Treasurer;  but  under 
th^  Consolidation  Act^  the  Tax  Collector,  as  we  have  already 
seen,  was  required  to  pay  over  the  whole  amount  oollected 
for  taxes,  without  ai^  deductions  for  oommissicoiB.  It  appears 
from  a  review  of  the  Act,  that  it  was  intended  that  the  Tax 
Collector  should  be  charged  only  with  the  ooUeetion  of  delin- 
quent taxes,  and  that  he  should  receive  for  his  compensation 
the  fees  allowed  by  the  rerenuo  law  for  the  seizure  and  sale 
of  pk^opertj,  and  his  commissions  on  the  State's  fimds  col- 
lected by  him;  but  should  have  no  claim  upon  the  city  and 
county  funds,  ^for  commissions  fxyr  collecting  &e  same. 

Such  was  the  position  of  the  Tax  Collector  under  the  Con- 
solidation Act  in  1856.  The  Revenue  Act  of  1857  effected  a 
material  chans;e  in  the  duties  as  well  as  the  compensation  of 
the  Tax  Collector  in  the  City  and  County  of  San  Fraudsca 
He  was  required  to  collect  all  the  taxes  assessed  upon  real  and 
personal  property,  and  was  entitled  to  all  the  fees  and  com- 
missions on  the  oollectidn  of  taJEes  that  the  Sheriff  would  have 
received  under  section  <me  hundred  eleven  of  the  Revenue 
•Act  of  1S54,  as  amended  in  1855^  except  so  far  as  that  section 
was  modified  or  restrained  by  the  Consolidation  Act,  and  the 
Bevenue  Act  of  1857.  The  levenue  laws  of  the  State  at  lar^ 
after  the  passage  of  the  Act  of  1857,  subject  to  the  modifies- 
tions  of  the  Consolidation  Act,  webe  in  foine  in  San  Francisco 
at  the  time  the  taxes  in  this  case  were  oollected  and  pnid  over. 

No  question  id  made  in  respect  to  the  right  of'  the  Tax  Col- 
lector to  all  the  fees  that  the  Taa^  Collectors  in  other  counties 
were  entitled  to,  under  the  revenne  laws  in  force  in  1857,  and 
it  is  conceded  that  the  fees  for  seizure,  advertisement  and  aife 
of  property^  and  for  the  execution  of  certificates  of  sale  and 
tax  deeds,  and  any  other  fees  of  the  like  character,  belong 
to  him,  and  were  not  required  to  be  accounted  for  by  him; 
nor  is  any  doubt  expressed  hf  th9»  vestioBdaBts  ai9  to  his  being 
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entitled  to  the  oominissioiLs  specified  in  section  mie  hnndtoi 
eleven,  as  amended  by*  the  Act  of  1855,  upon  the  portion  of 
the  tevemie  collected  for  State  purposes,  and  that  is  expresstf 
conceded  to.  him.  But  the  issue  is  made  npon  his  right  to 
commissions  nnder  that  section,  upon  that  portion  of  therem- 
nue  collected  for  city  and  oounly  purposes. 

That  secdoin,  at  the  time  of  the  passage  of  the  Act  o£  the 
17th  of  April,  1855,  establishes  the  rates  of  commissions  pay- 
able to  the  Tax  Oolleotors  throughout  the'  State,  except  so  far 
as  the  same  were  modified  or  restrained  by  special  enactments; 
and  in  respect  to  the  Oity  and  County  of  San  Francisco^  it 
had  not  been  ezpieesly  repealed  at  the  time  of  the  oollectidn 
of  die  taxes  on  which  the  oommiasions  in  this  case  are  claimed. 
Has  the  Act  been  repealed  or  modified  by  implication,  in  whole 
or  in  part! 

The  ninety-sixth  section  of  the  general  Sevenae  Act  of  1851, 
which  permitted  the  Tax  Collector  to  retain  his  commissions, 
upon  settlement  and  paying  orer  to  the  Treasurer  the  balanee 
of  the  several  funds  in  his  hands,  after  deducting  his  connuis- 
sion,  was  exprsssly  r^)ea)ed  by  section  fifty-fire  of  the  Beve- 
nue  Act  of  1857,  and  that  Act  contains  no  prorision  similar  in 
substance  or  effeet,  nor  does  any  subsequent  Act  that  is  appli- 
cable to  the  Oity  and  Conn^^  of  San  Francisco,  that  we  haye 
been  able  to  find ;  but  the  Act  of  1857,  section  thirty-six,  pro- 
yides  that  the  Tax  Collector,  at  the  times  therein  stated,  shall 
**  pay  to  the  County  Treasurer  all  money  in  his  hands  belonging 
to  or  collected  for  the  use  of  the  State  and  county."  This  law, 
the  appellant  has  pursued,  and  his  learned  counsel  makes  no 
question  that  it  was  the  Tax  Collector's  duty  to  pay  to  the 
Treasurer,  all  the  money  collected  by  him  for  State,  and  city 
and  county  taxes. 

The  mcmey  having  been  rightfully  and  properly  paid  into 
the  City  and  County  Treasury,  the  question  is  narrowed  down 
to  the  inquiry  as  to  the  right  of  tlie  Tax  Collector  to  demand 
the  repayment  to  him  of  commissions  for  the  collection  of  the 
city  and  county  taxes,  as  a  l^al  claim  on  the  Treftsury.  It 
would  seem  from  the  Act  of  1857,  that  the  Legislataro,  while 
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taMng  from  the  Treasurer  and  committing  to  the  Tax  Col- 
lector,  the  collection  of  the  taxes  upon  property,  iras  at  the 
same  time  studious  to  presesve  unimpaired  the  aeTeral  restric- 
tions contained  in  the  Consolidation  Act,  designed  for  the  pro- 
tection of  the  Treasury,  and  the  limiting  of  the  ocmipensatioiL  to 
be  paid  to  the  officers  of  the  city  and  county.  It  is  provided  in 
section  fifty-six  that  nothing  in  that  Act  shall  be  construed 
"  to  rOTiove  or  otherwise  affect  or  impair  any  restriction  now 
fixed  by  law,  as  to  the  compensation  of  any  officer  of  said  city  or 
county,  or  otherwise  in  any  manner  to  authorize  any  expendi- 
ture or  payment  to  be  made  out  of  the  Treasury,  or  any  pablio 
funds  of  said  city  or  county,  beyond  what  is  now  authorized  by 
law,  except  for  State  purposes.''  The  intention  manifested  by 
that  provision  is  too  plain  to  admit  of  doubt  or  question. 

Officers  charged  by  that  Act  with  the  performance  of  dutiei^ 
for  or  on  behalf  of  the  State,  were  not  forbidden,  but  by  infer 
ence  were  permitted,  to  resort  to  the  City  and  County  Treasr 
ury  for  compensation  for  their  services ;  but  all  the  restrictions 
then  existing  calculated  to  limit  the  apprnpriations  from  the 
Treasury  for  services  performed  for  the  city  and  county,  "W&e 
preserved  and  continued  in  full  force.  It  is  argued  with  mudi 
earnestness,  that  as  the  Tax  Collector  performed  great  and 
important  services  in  behalf  of  the  city  and  county,  that  there- 
fore it  must  have  been  intended  by  the  Legislature,  that  be 
should  receive  all  the  commissions  that  the  Tax  Collectors  in 
other  counties  were  entitled  to,  under  the  same  general  law; 
and  to  make  the  argument  more  cogent  and  the  presumption 
of  the  legislative  intent  the  stronger,  the  argument  proceeds 
on  the  theory  that  a  d^al  of  compensation  for  services  ren- 
dered for  the  city  and  county,  is  a  denial  of  any  compensation 
whatever.  This,  as  we  have  seen^  is  a  misappieheneion  of  the 
law,  for  he  is  evidently  entitled  to  his  conmaissions  for  collect- 
ing the  State's  portion  of  the  revenue,  and  to  his  fees  in  pro- 
ceedings to  collect  the  delinquent  taxes,  which  together  might, 
in  the  opinion  of  the  Legislature,  amount  to  an  ample  com- 
penaation.    If  the  position  of  the  respondents  is  true^  it  will 
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be  found  that  this  is  not  altogether  an  exceptional  case,  for  in 
some  of  the  States,  the  officers  ^ho  are  paid  by  fees^  receive 
nothing  in  criminal  cases  from  the  State  or  coimty.  In  most 
of  the  States  the  officers  charged  with  the  collection  and  dis- 
bursement of  pnblic  fnndsy  whose  duty  it  is  also  to  collect 
and  disburse  public  school  funds,  receive  but  small,  if  any, 
fees  or  compensation  for  administering  the  school  funds.  The 
Consolidation  Act  presents  several  instances  of  the  same 
policy.  According  to  amendments  of  that  Act  passed  in  1857, 
the  Sheriff,  County  Clerk,  Recorder,  Surveyor,  Justices  of  the 
Peace  and  Constables  are  entitled  to  no  fees  or  compensation 
for  services  for  which,  under  the  general  laws,  they  would  have 
been  authorized  to  charge  the  city  and  county,  but  in  lieu 
thereof,  a  part  of  those  officers  receive  a  small  salary. 

The  District  Attorney  receives  a  salary,  but  instead  of  his 
receiving  the  fees  that  the  same  officer  is  entitled  to  in  other 
counties  under  the  general  law,  those  fees  are  paid  into  the 
Treasury  as  a  special  fund.  The  Compensation  of  the  Treas- 
urer affords  another  instance.  It  is  provided  that  he  shall 
receive  a  salary  of  four  thousand  dollars,  and  such  fees  and 
commissions  as  are  by  law  a  State  charge  or  allowable  out  of 
the  State's  funds.  If  the  Legislature  had  reduced  his  salary 
to  one  dollar  it  could  not  have  been  said  with  propriety,  that 
therefore  it  shall  be  presumed  that  it  was  intended  that  he 
should  receive  commissions  on  the.  city  and  county  funds,  for 
the  Legislature  may  have  deemed  his  fees  and  commissions, 
receivable  out  of  the  Staters  funds,  an  ample  compensation  for 
his  services  rendered  for  the  city  and  coimty  as  well  as  the 
State.  No  leason  can  be  assigned  Jhat  will  preclude  the  Legis- 
lature from  restricting  an  officer  in  a  particular  county,  to  a 
given  source  of  compensation,  while  those  in  other  counties 
may  resort  to  several  sources,  that  will  not  apply  with  equal 
force,  to  prevent  the  Legislature  from  establishing  different 
salaries  and  rates  of  fees  and  commissions  in  the  several 
counties. 

The  third  subdivision  of  section  ninety-five  of  the  Consol- 
idation Act  is  cited  by  the  appellant  as  conclusive  of  this 
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quastion,  and  clearly  showing  that  the  Tax  Collector  Ls  enti- 
tled to  the  commisaiona  in  controversy.  Th0  language  of  the 
aubdiyision,  as  amended  in  1857,  is  in  aonie  respects  different 
from  that  in  the  original  Act.  It  is  as  follows:  "  Third  —  Out 
of  the  Greneral  Fund,  the  fixed  salaries  or  compensation  of  the 
Assessor  and  his  deputies,  the.  salaries  fixed  by  law,  of  the 
Judge  of  the  Superior  Court,  and  other  officers  of  said  city 
and  county,  and  of  the  offi^^rs  of  the  Fire  Department,  and 
the  legal  fees  of  jarors  and  witnesses  in  criminal  cases  where 
the  same  by  Istw  are  payable  out  of  the  County  Treasury.'' 
Commissions  are  not  diredily  mentioned,  but  perhaps  they  are 
included  in  the  more  comprehensivo  term  '^  compensation." 
Jt^eitter  this  nor  any  of  the  subdivisions  of  that  section  pur- 
port to  establish  the  rates  of  fees,  commissions  or  sala  -  of 
any  of  the  officers;  but  the  main  object  of  this  section  is  to 
declare  out  of  what  fund  in  the  City  and  County  Treasury, 
payment  shall  be  made  on  account  of  the  several  classes  of 
services  and  debts  rendered  for,  or  owing  by  the  city  and 
county.  We  must  look  elsewhere  to  find  the  rates  of  com- 
pensation for  the  si&rvieee  of  the  offioers.  In  the  case  of  the 
Tax  Collector,  the  rate  is  found  in  section  one  hundred  eleven, 
of  the  Act  oi  1864,  as  amendjdd  Apiil  17th,  1855,  subject  to 
the  limitatioBis  and  restrictions  of  the  Consolidation  Act,  all 
of  which  are  saved,  as  before,  stated,  by  section  fifty-six  of 
the  Bevenue  Act  of  1857.  It  will  be  observed  also,  that  it  ii 
provided  by  subdivision  thirds  above  quoted,  that  the  salaries, 
fees  and  compensations  are  to  be  paid  out  of  the  General  Fund, 
where  the  same  are  payable  out  of  the  Coanly  Treasury;  and 
it  is  beyond  all  question  that  it  was  not  the  intention  to  pro- 
vide that  all  the  salaries^  fees  and  commissions  for  oounty  offi- 
cers that  were  or  mi^t  be  fixed  by  general  laws,  should  be 
satisfied  from  the  Treasury  of  the  city  and  county  without 
regard  to  the  reatrictiona  of  the  Consolidation  Act  That  sub- 
division does  not  tegulate,  either  generally  or  specially,  the 
compensation  to  be  paid,  but  when  the  amount  of  that  com- 
pensation  is.ase^ained,  it: directs  from  what  fund  it  shall  be 
i>aid* 
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We  subject  the  Tax  Collector  to  no  rule  that  we  do  not 
equally  apply  to  all  the  other  city  and  county  ofiScers  similarly 
\ituated.  Take  the  Recorder,  as  he  stood  under  the  amend- 
Lients  of  the  Consolidation  Act  in  1857.  He  has  been  dis- 
charging the  duties  of  his  office  for  one  year,  and  during  that 
lime  he  has  performed  a  large  amount  of  official  business,  both 
for  private  persons  and  for  the  city  and  county.  To  ascertain 
the  measure  of  his  compensation  he  examines  the  general  law 
(unless  there  was  a  special  one  applicable  to  San  Prancisco) 
rixing  the  Recorder's  fees.  He  claims  and  receives  those  fees 
from  private  persons;  and  entertaining  the  view  of  the  law 
ihat  the  Tax  Collector  does,  he  presents  to  the  proper  officers 
bis  account  against  the  city  and  county  for  a  large  amount 
of  services  performed  for  the  city  and  coimty  at  the  same  rate 
of  fees  that  he  charged  private  persons,  and  he  is  met  with 
the  objection  that  by  the  Consolidation  Act  he  is  entitled  to  a 
salary  of  fifty  dollars  instead  of  the  fees  claimed.  In  other 
words,  he  is  entitled  to  such  compensation  for  his  services  ren- 
dered for  the  city  and  county,  as  the  L^slature  directs  to  be 
paid  to  him,  and  no  more. 

The  appellant's  construction  of  subdivision  third  of  section 
ninety-five,  if  it  could  be  maintained,  would  remove  most  of 
the  restrifetions  of  the  Consolidation  Act  that  were  intended 
to  limit  the  appropriations  from  the  city  and  county  funds, 
for  services'  rendered  for  her  by  her  officers,  who  under'  the 
general  laws  receive  their  compensation  in  fees  and  commis- 
sions. The  Consolidation  Act  was  passed  subsequently  to  the 
Act  establishing  the  rates  of  the  Tax  Collector's  commissions; 
and  by  the  provisions  of  the  Act  requiring  the  taxes  to  be 
paid  directly  to  the  Treasurer,  and  allowing  him  only  commis- 
sions as  Treasurer,  not  those  of  the  Tax  Collector,  the  Act 
of  1855  riegulatin^  the  Tax  Collector's  fees  was  suspended,  so 
far  as  San  Francisco  was  concerned  —  but  perhaps  it  was  not 
repealed.  •  Fpon  the  passage  of  the  Revenue  Act  of  1867,  Ihfe 
collection  of  taxerf  was  given  to  the  Tax  Collector,  an  office 
then  existing  under  the  city  and  county  government,  and  acting 
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under  certain  restrictions  precluding  him  from  receiYing  pay- 
ment from  the  Treasury  for  services  performed  for  the  city 
and  county;  and  when  the  collection  of  taxes  was  committed 
to  his  hands,  those  restrictions  were  not  expressly  repealed, 
and  it  cannot  be  said  that  they  were  repealed  by  implication, 
because,  as  already  remarked,  the  Legislature  seemed  to  be 
careful  to  preserve  all  the  restrictions  and  limitations  of  the 
Consolidation  Act  It  is  declared  in  section  eleven  of  said 
Act,  that  ^^  no  fees  or  compensation,  other  than  as  -expr^j 
allowed  in  this  Act,  shall  be  received  by  any  ofBoer  of  said 
city  and  county,  or  any  district,  nor  shall  any  allowance  he 
made  to  them  or  any  of  them'  beyond  the  fixed  compensation 
aforesaid,  under  the  name  of  office  rent,  fuel,  lights,  stationery, 
contingencies  or  otherwise."  And  the  same  prohibition,  only 
in  more  comprehensive  language^  ia  found  in  the  Act  of  1857, 
section  eleven,  amendatory  of  that  Act  This  restriction  was 
applicable  to  the  Tax  Collector,  upon  his  entering  upon  the 
discharge  of  further  duties,  as  dearly  as  to  the  Treasurer,  who 
was  relieved  of  the  performance  of  duties  thereto;fore  incum- 
bent upon  him,  or  as  to  any  officer  of  the  city  and  county 
government 

We  are  of  the  opinion  that  the  Act  of  the  I7ih  of  April, 
1855,  was  not  expressly  repealed^  but  that  it  was  modified  and 
restricted  in  its  operation,  so  as  to  accord  with  the  provisicms 
of  the  Consolidation  Act,  and  that  so  far  as  it  was  in  conflict 
with  those  provisions  it  was  repealed  by  implication.  And 
we  are  further  of  the  opinion  that  the  restrictions  and  limita- 
tions of  the  Consolidation  Act,  and  the  amendatory  Act  of 
1857,  were  not  repealed,  either  expressly  or  by  implication,  so 
far  as  the  Tax  Collector  is  concerned,  by  the  Bevenue  Act  of 
1857. 

We  therefore  hold  that  the  appellant  was  not  entitled  to 
the  commissions  claimed  in  the  accounts  presented  by  him 
to  the  Board  of  Supervisors,  and  that  the  Board  had  not  legal 
power  or  authority  to  approve  or  allow  them. 

The  judgment  is  affirmed* 
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Mr.  Justice  Shaftsb,  having  been  of  counsel,  did  not  sit  on 
the  trial  of  this  case. 

Mr.  Justice  Sawtxb  expressed  no  opinon. 

By  the  Court,  Rhodss,  J.,  on  petition  for  rehearing. 

We  are  satisfied  of  the  correctness  of  the  conclusions  to 
which  we  have  arrived  in  this  cause,  hut  in  argument  we  used 
language  more  comprehensive  than  the  necessities  of  the  case 
required,  or  perhaps  -was  justified  by  the  statutes  under  con- 
sideration. We  said  that  "All  the  officers  charged  with  the 
maintenance  of  that  goverxmient  (the  government  of  the  City 
and  County  of  San  Francisco)  were  named  in  the  Act;  and 
the  compensation  to  which  each  of  them  was  entitled,  whether 
by  way  of  salaries,  fees  or  commissions,  was  expressly  men- 
tioned—  unless  the  Tax  Collector  formed  an  exception  —  and 
in  case  where  the  compensation  was  payable  out  of  the  City  and 
County  Treasury,  the  amount,  or  the  maximum  amount,  waf^ 
specially  fixed  in  the  Act''  This  does  not  comprehend  such 
officers  or  employes  as  are  suggested  by  counsel  in  his  petition 
for  rehearing  —  such  as  the  officers  of  the  Fire  Department, 
officers  and  employes  of  the  Hospital,  City  Attorney,  Judge 
of  the  Superior  Court,  etc.  We  intended  to  include  those 
officers  who,  under  some  name,  are  more  particularly  charged 
with  the  goveriuaent  of  a  city  or  a  county,  as  Mayor,  Alder- 
men, Supervisors,  Clerk,  Sheriff,  Marshal,  Treasurer,  Assessor, 
etc.,  and  to  officers  charged  with  functions  of  the  character  of 
those  mentioned,  as  well  as  to  some  Others  named  in  the  Con- 
solidation Act,  our  remarks  properly  and  correctly  apply. 

If  the  position  of  the  learned  counsel  can  be  sustained^  that 
**  where  the  offices  have  existed  before,  the  compensation  is 
left  to  existing  laws,"  it  will  be  found  that  the  grand  purpose 
of  the  Consolidation  Act,  which  is  apparent  without  great 
familiarity  with  the  Act,  and  with  no  acquaintance  with  its 
practical  workings  —  that  is,  economy  in  the  administration  of 
the  municipal  government  —  will  be  defeated,  and  a  large  por- 
tion of  the  wholesome  restrictions  in  the  Act  become  nugatory. 
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We  see  no  drffictilty  in  maintaining  that  when  the  Tax  Col- 
lector is  required  to  collect  the  delinquent  taxes,  and  in  the 
discharge  of  that  duty  he  is  permitted  hy  the  revenue  laws  to 
collect  from  the  delinquent,  or  from  the  purchaser  at  tbe  tax 
sale,  certain  fees  over  and  above  the  taxes,  and  is  required  to 
pay  over  to  th6  Treasurer  the  taxed  collected  by  him,  there  Is 
left  in  his  hands  the  fees  he  collected.  And  we  find  as  little 
difficulty  in  undei-standing,  that  after  the  general  revenue  law 
has  committed  to  the  Tax  Collector,  the  collection  of  all  die 
taxes,  and  has  allowed  certltin  commissions  on  the  collection 
both  of  State  and  city  and  county  taifes,  and  the  larw  has 
directed  him  to  pay  over  all  the  taxes  without  any  deduction 
for  commissions,  and  has  saved  the  restrictions  of  the  Consoli- 
dation Act,  one  of  which  was  that  "  no  payment  can  be  made 
from  the  Treasury,  or  out  of  the  pnblic  funds  of  the  county 
unless  the  same  be  specially  authorized  by  this  Act;  '*  that  if 
the  Consolidation  Act  has  not  "specially  authorized"  the 
payment  to  the  Tax  Collector  of  such  commissions  out  of  the 
funds  of  the  city  and  county,  the  Board  of  Supervisors  are  not 
authorized  to-  allow  or  audit  a  claim  for  such  commissions,  and 
the  Tax  Collector  is  not  entitled  to  receive  them ;  and  that  if 
there  is  no  restriction  to  prevent  him  from  receiving  the  com- 
missions on  the  funds  collected  for  the  State^  he  is  entitled  to 
have  them  allowed  and  paid. 

It  appears  obvious  that  the  appellant's  construction  of  sub- 
division third,  of  section  ninety-five,  of  the  Consolidation  Act, 
holding  that  it  authorizes  the  payment  of  the  commissions  in 
controversy,  cannot  be  maintained,  for  that  subdivision  merely 
specifies  the  General  Fund,  as  the  fund  out  of  Which  fixed 
salaries  or  compensations  shall  be  paid;  and  if  his  construc- 
tion could  be  maintained,  it  would  result  in  the  absurd  con- 
clusion, that  the  commissions  for  collecting  the  State  tax, 
would  be  payable  out  of  the  General  Fund  of  the  city  and 
county. 

Behearing  denied. 

Mr.  Justice  Sawtibe  expressed  no  opinion. 
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THE  PEOPLE  V.  ROBERT  DODGE. 

PBBflOlTAL  ATTBNDANCB  OV  WITNBSB   IN   CSIMIlfAL   CABB. —  WbCD   ED   abMDt  Wlt- 

nen  for  a  defendant  In  a  criminal  action  li  sick,  and  It  Ii  made  to  appear 
tliat  kia  pcreonal  attendance  can  be  procured  without  nnreaeonabie  delay, 
tlie  itatntory  mode  of  taking  tbe  teetimony  of  the  wltneea  by  a  comnlealoii 
onffht  not  to  be  forced  npon  the  defendant  against  hia  will,  under  the  penalty 
of  going  to  trial  without  It 
OoomNUAircB  in  Cbixinal  Ca8n.--~A  defendant  in  a  erlmlnal  action  is  en- 
titled to  a  continuance  to  enable  him  to  obtain  the  personal  attendanoe  o< 
his  witnessea  at  the  trial,  if  the  same  can  be  obtained  without  unreasonable 
delay. 

Apfkal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Nevada  County. 

The  defendant  was  indicted  for  the  crime  of  murder,  on  the 
11th  day  of  February,  1865.  On  the  15th  day  of  March, 
1865,  the  case  was  set  for  trial  in  the  District  Court  for  the 
4th  day  of  April,  1865.  On  the  last  named  day  the  defendant 
applied  for  a  continuance,  on  the  ground  of  the  absence  of 
Margaret  Dodge,  one  of  his  witnesses.  It  was  shown  that  the 
witness  resided  in  Nevada  County,  and  a  subp<£na  had  been 
served  on  her,  but  she  had  been  ill  for  several  weeks,  too  ill 
to  leave  her  house  without  endangering  her  health.  Her 
attending  physicians  testified  that  if  quiet  was  secured  to  the 
witness,  she  might  possibly  be  able  to  attend  the  trial  within 
two  months. 

The  District  Attorney  opposed  the  continuance  because  the 
witness  lived  in  Nevada  County  and  had  been  sick  for  several 
weeks,  and  the  defendant  had  made  no  effort  to  have  her  testi- 
mony taken  by  commission,  as  by  law  provided. 

The  motion  for  a  continuance  was  denied,  and  the  defend- 
ant was  convicted  and  sentenced.    The  defendfmt  appealed. 

Dibble  &  Belden,  for  Appellant 

In  many  of  the  States  the  defendant  in  a  capital  case  is 
allowed  a  continuance  for  one  term,  almost  as  a  matter  of 
oouTse.  (2  Graham  &  Waterman,  N.  T.,  699.)  And  if  the 
party,  when  called  for  trial,  still  finds  himself  unprepared, 
Courts  are  extremely  indulgent  in  granting  adjournments,  eveli 
where  it  is  simply  expedient  that  a  continuance  should  be  had. 
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(3  Graham  &  Waterman,  N.  T.,  894;  Turner  v.  Morrison,  11 
Cal.  22.) 

The  requisite  showing  for  a  continuance  is:  that  a  material 
witness  is  absent ;  that  due  diligence  has  been  used  to  procure 
his  attendance;  that  the  same  fact  cannot  be  proven  by  any 
other  person;  the  probability  of  procuring  his  attendance 
within  a  reasonable  time^  and  that  the  application  is  not  made 
for  delay;  and  when  no  suspicious  or  countervailing  circum- 
stances appear,  the  continuance  will  be  granted.  {Jackson  v. 
Granger,  6  Cowen,  578;  People  v.  VermiLyea,1  Cowen,  399; 
Toy  V.  State,  9  Georgia,  373;  Gross  v.  State,  5  Indiana,  533; 
ClarTc  v.  Dillbee,  16  Wend.  603 ;  People  v.  Diaz,  6  Cal.  250.) 

The  Court's  discretion  is  to  be  exercised  within  well  estab- 
lished legal  rules.  It  is  a  sound  and  equitable,  and  not  an 
arbitrary  discretion^  he  is  required  to  exercise.  (3  Graham  & 
Waterman,  N.  T,,  1,001 ;  People  v.  VermUyea,  7  Cowen,  898.) 

That  the  statute  permits  a  deposition  to  be  taken  in  this 
case,  does  not  aSect  the  question.  The  section  permitting  a 
commission  to  issue  in  criminal  cases  is  not  compulsory;  it 
was  designed  to  furnish  to  a  defendant  the  means  of  preserving 
and  perpetuating  testimony  that  would  otherwise  be  wholly 
lost,  and  not  as  a  compulsory  process  to  force  defendants  into 
trials  with  insufficient  evidence,  when  a  few  weeks  or  days 
would  enable  him  to  procure  the  personal  attendance  of  hifl 
witnesses.  The  same  provision  exists  in  the  New  York  Prac- 
tice Act;  and  in  adverting  to  it,  said  the  Court,  Mr.  Justioe 
Bronson :  '^  The  inability  of  a  sick  or  infirm  witness  to  attend 
at  the  trial,  although  her  deposition  was  taken,  and  the  parties 
were  under  a  stipulation  to  try  the  case,  would  have  been  a 
sufficient  excuse  for  putting  off  the  case."  (Clark  v.  Dillbee, 
16  Wend.  603.)  Treating  the  right  of  the  party  to  a  continu- 
ance as  a  matter  of  course. 

The  difference  in  character  and  effect  of  evid^ice  presented 
by  deposition,  and  from  that  produced  by  the  personal  attend- 
ance and  examination  of  the  witness  before  the  jury,  is  well 
stated  in  The  People  v.  VermUyea,  7  CWen,  899;  People  t. 
Diaz,  6  CaL  360. 
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This  continuance  should  have  been  granted  for  the  reason 
that  defendant  had  a  right  to  the  personal  attendance  of  his 
witness,  and  could  not  be  forced  to  risk  his  case  and  his  life 
upon  the  meagre  and  unsatisfactory  results  of  a  written 
deposition. 

J.  0.  MeOidUmgh,  Attomey-Oen^Hit,  for  the  People. 

The  defendant  failed  to  take  any  steps  to  obtain  the  testi- 
mony by  deposition  or  commission.  He  had  from  the  time  of 
his  arrest  to  do  so.  He  had  nearly  two  months  from  the  find- 
ing of  the  indictment.  He  had  twenty  days  from  the  day  the 
case  was  called  and  was  set  for  trial  until  the  day  of  trial. 
As  the  record  shows,  he  knew  the  witness  lived  in  the  county; 
that  she  was  likely  to  be  too  sick  to  attend  the  trial.  It  does 
not  show  but  that  she  was  able'  to  testify  upon  deposition. 
There  was  an  entire  want  of  diligence  on  the  part  of  defendant 
In  a  civil  case  he  could  have  obtained  no  continuance  on  this 
state  of  facts.  (Pierson  v.  HoTbrooh,  2  Cal.  698.)  If  there  is 
any  difference,  the  Oriminal  Practice  Act,  as  to  taking  deposi- 
tions in  criminal  cases,  is  stricter  than  the  Act  making  such 
provision  in  civil  cases.  The  same  rules  govern  in  criminal 
as  in  civil  cases  in  these  matters  of  continuances^  and  the 
same  amount  of  diligence  is  required.  {Commonwealth  v. 
Oross,  1  Ashland  Pa.  Eep.  281.)  The  granting  or  refusing 
such  orders  rests  in  the  sound  discretion  of  the  Court  below, 
and  this  Gourt  will  not  interfere  unless  for  the  most  cogent 
reasons,  even  though  the  Courl  below  in  its  action  approached 
very  nearly  to  an  arbitrary  exercise  of  its  discretion.  Its 
action  must  be  arbitrary  and  oppressive  to  warrant  interfer- 
ence by  this  Court  (Bealy  v.  State,  1  Kelly  Ga.  R.  216 ;  PUot 
Creeh  Canal  Company  r.  Chapman,  11  CaL  162;  Oriffin  v. 
Polhemm,  20  CaL  181.) 

By  the  Court,  Sakbebson,  O.  J. 

The  aBSdavits  upon  which  the  motion  for  a  continuance  was 
made  were  sufficient  to  entitie  the  defendant  tiieret0|  unless 
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be  was  bouad  under  tbe  cireumstances  to  obtain  the  testimony 
of  tbe  absent  witness  in  tbe  maimer  autborized  hj  tbe  statute 
in  sucb  cases.  (Wood's  Digest,  p.  314,  Sees.  562  to  582  m- 
clusive.)  Tbe  defendant  knew,  as  appears  from  tbe  record, 
tbat  tbe  witness  would  not,  in  all  probability,  be  able  to  attend 
tbe  trial,  and  bad  ample  time  to  obtain  ber  testimony  by  de- 
position bad  be  elected  to  do  so ;  but  it  also  appears  that  her 
illness  was  believed  to  be  temporary,  and  that  she  would  be 
able  to  attend  tbe  trial  if  postponed  until  tbe  next  term  of 
Court  Under  these  circumstances  was  tbe  defendant  bound 
to  take  ber  testimony  on  commission  or  go  to  trial  without  it! 
Such  was  tbe  only  ground  urged  against  the  motion  in  the 
Court  below,  and  such  seems  to  have  been  the  only  ground 
upon  which  the  motion  was  denied;  and  in  view  of  the  affidavits 
used  upon  the  motion,  it  is  clear  that  there  could  have  been 
no  other  ground  for  the  ruling  of  tbe  Court. 

A  defendant  in  a  criminal  action  is  undoubtedly  entitled  to 
the  personal  attendance  of  bis  witnesses  at  the  trial,  if  the 
same  can  be  obtained  without  unreasonable  delay.  Such  ia 
the  policy  of  tbe  law,  not  merely  from  considerations  affecting 
the  defendant  only,  but  also  from  considerations  affecting  the 
ends  of  public  justice,  irrespective  of  individual  interests, 
which  is  manifest  from  the  fact  that  the  depositions  of  such 
witnesses  are  allowed  to  be  read  in  evidence  only  upon  further 
evidence  at  tbe  trial  that  their  personal  attendance  cannot  be 
obtained,  (Section  582.)  It  is  to  the  interest  of  the  peopH 
as  well  as  the  defendant,  tbat  the  witnesses  of  the  latter  should 
be  made  to  give  their  testimony  in  the  presence  of  the  juiy, 
for  we  all  know,  by  daily  experience,  how  much  weight  is 
added  to  or  taken  from  testimony  by  the  personal  appearance^ 
bearing  and  manner  of  the  witness  while  imder  examination; 
if  these  add  to  the  weight  of  his  testimony,  the  defendant 
ought  not  be  deprived  of  sucb  effect,  exoqpt  upon  grounds 
of  necessity ;  and  if  they  detract  therefrom,  such  effect  should 
be  secured  to  the  people,  in  order  that  the  ends  of  public  jus- 
tice may  be  subserved.  Thus  this  rule  requiring  the  personal 
attei^danoe.  of  witnesses,  if  the,  same  can  be  had,  is  founded 
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upon  oonsideratdons  of  the  wisest  policj,  and  the  provisiona 
of  the  statute  whereby  the  defendant  ia  enabled  to  examine 
conditionally,  on  commission,  a  witness  who  is  about  to  leave 
the  State,  or  is  so  sick  or  infirm  as  to  afford  reasonable  grounds 
for  apprehending  that  he  will  be  unable  to  attend  the  trial, 
were  not  designed  to  impair  the  rule  or  abridge  the  previous 
rights  of  the  defendant,  but,  on  the  contrary,  to  enlarge  those 
rights  by  enabling  him  to  secure  testimony  of  which  he  would 
otherwise  be  deprived,  and  at  the  same  time  preserve  .the  rule 
in  full  force,  so  far  as  the  same  could  be  done  in  view  of  the 
right  conferred  by  the  statute.  When,  therefore,  it  is  made 
to  appear  that  the  personal  attendance  of  the  absent  witness 
may  be  procured  without  unreasonable  delay,  a  resort  to  the 
statutory  mode  of  taking  his  testimony  ought  not  to  be  forced 
upon  the  defendant  against  his  will  under  penalty  6i  going  to 
trial  without  it  What  would  be  an  unreasonable  delay  must 
of  course  depend  upon  all  the  circumstances  of  the  case;  but 
it  is  certain  that  a  delay  of  one  term  of  Court  upon  a  first 
application  would  not  be  unreasonable. 

Judgment  reversed  and  a  new  trial  ordered. 


EZRA  BEALS,  Administratob  of  the  Estat«  op  WnxtAM 
Beam,  deceaskd  v.  THE  BOARD  OP  SUPERVISORS 
OP  AMADOR  COUNTY. 


BS  or  Connrr  whsm  DirxDnn.— »Whett  n  now  coonty  Is  orguilMd 

ont  of  a  part  of  the  territory  before  eonstltiitiiig  another  county,  the 
dalm  of  the  old  against  the  new  connty  for  the  payment  of  the  new  coonty*e 
proportion  of  the  debt  of  the  old  county  la  of  an  eqnltable  nature  only,  aafl 
reqnlrea  lesivlatloii  to  enkble  the  old  oonnty  to  enforce  It 
WmBfS  or  Amaoob  Counts  to  Cajlayvrjlb  Countt^— The  Act  of  1855  organla- 
ing  Amador  County  out  of  a  part  of  the  territory  of  CalaTcrae  Connty,  and 
compelling  the  former  to  pay  a  portion  of  the  debt  of  the  latter,  doei  not 
require  Amador  Coonty  to  pay  Interest  aft  Its  proportion  of  the  debt  due  to 
the  Connty  of  Calaveras. 

Appxal  f lom  the  Distriet  Court^  Elerenth  Judieial  Diatri^ 
Amador  County.  .  '^       J 

▼ob  xxvin.— 29 
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The  facts  are  stated  in  the  opinion  of  the  Court 
John  W.  Armstrong,  for  Appellant 

Interest  is  now  allowed  at  common  law  where  there  is  an 
express  or  implied  contract  to  pay  interest^  but  without  such 
contract  it  is  not  given,  even  on  written  instruments.  (San^ 
mis  V.  Clark,  18  111.  546;  Hogan  v.  Page,  1  Bos.  &  PuL  837; 
Foster  v.  Weston,  7  Bingh.  709,  714;  DeBemales  ▼.  FuUer,  2 
Camp.  427 ;  DeBelloix  v.  Lord  WaterparJc,  1  Dow,  &  RyL  16, 
19;  Chit  on  Contracts,  658,  559.)  Interest  was  not  recover 
able  in  England  for  the  non-payment  of  the  principal  debt 
due,  though  often  demanded,  until  the  statute  of  3  and  4  Will 
4,  0.  42.  As  there  is  no  stipulation  to  pay  interest  in  the 
warrant  in  our  case,  we  insist  that  no  interest  is  recoverable  on 
common  law  principles. 

But  there  is  another  ground  upon  which  we  contend  that 
the  warrant  in  question  did  not  draw  interest  The  State 
never  pays  any  interest  unless  she  expressly  agrees  to  pay  it 
It  is  said,  '^  the  general  rule  is  that  the  State  never  pays  inte^ 
est  unless  she  expressly  engages  to  do  so."  (Attomey-Oeneral 
V.  Cape  Fear  Nov.  Co.  2  Ired.  Eq.  Rep.  464.  The  State  v. 
Mayes,  28  Miss.  709;  Auditor  v.  Duggen,  8  Leigh,  247;  U.  8. 
V.  Hoar,  2  Mason,  814.)  And  now,  if  interest  cannot  be 
recovered  against  the  State,  as  the  counl^  government  is  a 
portion  of  the  State  Gfovemment,  (Hunsacker  v.  Borden,  5 
Cal.  290;  Article  IX,  Sec  4,  Constitution  of  the  State;  The 
People  V.  The  Supervisors  of  Alameda  County,  26  CaL  641,) 
we  maintain  that  by  parity  of  reasoning,  interest  cannot 
be  recovered  from  a  county  unless  by  express  agreement  to 
pay  it  (8  Atkins,  686.)  Again,  the  statute  of  this  State 
which  allows  interest  to  creditors  for  all  moneyB  after  tfaey 
become  due  does  not  by  name  indnde  the  State  or  oountieB. 

P.  L.  Edwards,  and  Lewis  Bamage,  for  Bespondent 

The  warrant  in  question  lawfully  hears  the  interest  demanded. 
California  has  never  had  any  statute  against  nsary,  and  that 
by  tho  general  statute  regulating  interest^  a  demand  VSu  fiaM, 
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as  between  private  individualsy  must  draw  it.  (Wood's  Dig. 
551.)  This  warrant,  drawn  in  pursuance  of  the  action  of  the 
ConunissionerSy  fixed  the  amount  dne  from  the  one  county  to 
the  other,  and  of  itself  raised  the  obligation  to  pay  interest. 
The  Acts  do  not  distinguish  between  general  and  special  fundiB. 
All  are  equally  embraced.  The  county  is  expressly  bound  to 
pay  interest  in  any  and  every  case  within  their  purview,  and 
that  whether  there  is  a  State,  county,  or  individual  sovereignty 
involved^ 

In  conclusion,  upon  this  point  we  submit  that  in  the  absence 
of  inhibitory  statutes,  the  whole  theory  of  the  counsel  regard- 
ing interest  is  at  war  with  all  modem  authorities.  The  gen- 
eral principle  has  long  be^i  settled,  that  if  a  debt  ought  to  be 
paid  at  a  particular  time,  and  is  not  paid  through  the  default 
of  the  debtor,  compensation  in  damages  equal  to  the  value  of 
the  use  of  the  money,  which  is  the  legal  interest,  shall  be  paid 
during  the  continuance  of  the  default  (1  American  Leadiiig 
Oases,  498,  top;  Bens8.  Oas  Go.  v.  Beid,  6  Oow.  687.) 

By  the  Oourt,  Sawhteb,  J.  ^ 

The  County  of  Amador  having  been  organised  out  of  terri- 
tory before  constituting  a  part  of  the  County  of  Calaveras,  Ae 
Legislature  in  1855  passed  an  Act  appointing  Commissioners 
for  the  purpose,  and  authorizing  them  to  ascertain  the  amomit 
of  indebtedness  of  the  County  of  Calaveras  at  the  time  of  the 
establishment  of  the  new  County  of  Amador,  and  to  determine 
the  amount  of  said  indebtedness  to  be  paid  by  the  said  County 
of  Amador  to  the  County  of  Calaveras. 

Sections  nine  and  ten  of  the  Act  are  as  follows: 

"  Sec.  9.  The  Board  of  Supervisors  of  Amador  County  are 
hereby  authorized  and  required  to  assess  a  special  tax  of  thirty 
cents  on  the  hundred  dollars  on  all  taxable  property  of  said 
county,  to  create  a  ^  Sinking  Fund '  for  the  liquidation  of  said 
debt;  said  tax  to  be  collected  at  the  time  and  in  the  same  man- 
ner as  other  county  taxes;  and  said  Supervisors  are  required 
to  set  apart  from  the  'General  Funds'  of  said  county  a  sum, 
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wiiich;  added  to  the  '  Special  Fund/  shall  be  eqnal  in  amount 
to  the  one  half  of  the  entire  ^General  Pond'  of  said  county; 
yrhich  *fundf  the  Treasnrer  of  Amador  Connty  is  required  to 
set  apart  and  reserve  for  the  payment  of  said  indebtedness  of 
Amador  County  to  Calaveras  County,  when  ascertained  in  the 
manner  above  prescribed;  which  said  ^fund'  shall  be  appro- 
;priated  to  no  other  purpose  than  the  extinguishment  of  said 
indebtedness ;  and  the  ereation  of  which  said  '  fund '  shall  eon- 
tinue  until  said  indebtedness  be  declared,  and  until  an  amount 
equal  to  said  indebtedness  shall  be  set  apart  and  reserved  by 
said  Treasurer  as  aforesaid/' 

'^  Sbo.  10«  When  the  amount  of  said  indebtedness  of  Amador 
County  to  Calaveras  County  shall  have  been  determined  by 
«aid  Commissioners,  they  shall  certify  the  same  to  the  Auditor 
of  said  County  of  Amador,  who,  immediately  on  the  receipt 
.cff  such  certificate,  shall  draw  his  warrant  or  order  on  the 
Treasurer  of  said  County  of  Amador,  in  favor  of  the  said 
County  of  Oalaveraa,  for  the  amount  of  said  indebtedness,  as 
certified  by  said  Commissioners ;  which  warrant  or  order  shall 
fltate  upon  its  face  that  it  is  for  the  indebtedness  due  from  the 
County  of  Amador  to  the  County  of  Calaveras,  as  determined 
by  the  Commissioners  appointed  by  and  under  the  provisions 
jof  this  Act ;  and  which  said  warrant  or  order  shall  be  delivered 
by  said  Auditor  to  the  Treasurer  of  Calaveras  County,  and 
-shall  be  paid  by  the  Treasurer  of  Amador  County  out  of  the 
funds  or  moneys  required  to  be  set  apart  and  reserved  accord- 
ing to  the  ninth  seotiim  df  this  Aot'^ 

The  Commissioners  in  pursuance  of  the  provisions  of  tie 
Act  ascertained  the  indebtedness,  and  determined  that  Amador 
County  should  pay  to  Calaveras  County  the  sum  of  twenty- 
eiz  thousand  five  hundred  and  seventeen  dollars  and  thirty-t^o 
cents,  for  which  amount  the  proper  warrant  was  drawn,  in 
pursuance  of  the  Act,  on  the  Treasurer  of  Amador  County, 
and  delivered  to  the  Treasurer  of  Calaveras  County.  The 
latter  immediately  presented  the  warrant  to  the  Treasurer  of 
Amador  County  for  paym6nt>  and  the  fund  provided  by  law 
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for  the  payment  not  having  been  collected,  the  Treasurer  of 
Amador  County  indorsed  upon  the  warrant  the  following: 
"  Presented  and  not  paid  for  want  pf  funds.  February  18th> 
1856."  Subsequently,  as  funds  for  the  purpose  came  into  the 
Treasury,  payments  were  made  from  time  to  time,  from  March 
8th,  1859,  to  February  Ist,  1861,  amoxmting  in  the  aggregate 
to  the  sum  of  thirty-one  thousand  four  hundred  and  twelvf 
dollars  and  eighty-three  cents.  The  warrant  in  the  meantime 
had  been  assigned  to  William  BeaU>  The  plaintiff,  who  is  the. 
administrator  of  William  Beals,  claims  that  the  said  warrant 
bore  interest  at  ten  per  cent  per  annum  from  the  date  of  its 
presentation  for  payment,  and  the  indorsement  of  non-payment 
for  want  of  funds,  February  18th,  1866,  and  that  there  is  con- 
sequently now  a  large  amount  due  and  unpaid.  He  therefore 
seeks,  by  a  mandate  from  the  District  Court,  to  compel  the 
Board  of  Supervisors  to  levy,  and  cause  to  be  coDected,  «t. 
tax,  to  create  a  fund  sufficient  to  pay  the  balance  still  due. 
The  respondents,  on  the  contrary,  insist  that  the  warrant  does 
not  bear  interest,  and  that  the  warrant  has  not  only  been  fully 
paid,  but  largely  overpaid.  The  District  Court  allowed  inter^ 
est,  and  found  a  balance  of  seven  thousand  five  hundred  and 
thirty-two  dollars  and  twelve  cents  to  be  still  due,  and  accord- 
ingly ordered  a  peremptory  mandate  to  issue.  The  Board  of 
Supervisors  appeal,  and  the  question  is  whether  the  warrant 
bears  interest  ? 

There  is  no  express  contract  to  pay  interest,  and  no  rule  of 
law  independent  of  statutory  provisions  that  would  require 
interest  to  be  paid.  No  statutory  provision  imposing  an  obli- 
gation upon  the  County  of  Amador  to  pay  interest  on  the 
warrant  in  question  has  been  brought  to  our  notice,  unless  it 
is  found  in  the  Act  of  March  27th,  1850,  ''concerning  the 
office  of  County  Treasurer.'*  Section  ten  of  that  Act  pro- 
vides, that  when  a  warrant  is  "not  paid  for  want  of  fund^," 
an  indorsement  to  that  effect  shaU  be  made  thereon,  and  from 
the  date  of  such  indorsement  till  redeemed  said  warrant  shall 
bear  ten  per  cent  per  annum  interest  Subsequent  sections 
provide  for  payment  of  such  warrants  upon  notice  to  be  pjea 
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when  there  are  funds  applicable  to  that  object^  in  the  order  of 
ptesentation  as  shown  by  the  dates  of  the  indorsements;  and 
that  upon  such  notice  being  given  the  interest  shall  cease.  If 
not  presented  within  sixty  days  after  notice,  they  cannot  be 
paid  till  other  registered  warrants  have  been  paid  in  their 
proper  order  without  a  special  order  to  that  eflFect  made  by 
the  Board  of  Supervisors,  The  claim  to  interest  on  the  war- 
rant in  question  must  rest  upon  these  provisions,  or  it  cannot 
be  sustained.  But  we  do  not  think  the  rights  of  the  parties 
are  governed  by  the  provisions  of  this  Act  The  Act  is  one 
of  a  general  character,  and  has  reference  to  the  general  and 
ordinary  financial  operations  of  the  several  counties,  and  to 
warrants  issued  for  usual  county  expenses,  payable  out  of  its 
general  and  ordinary  revenues. 

The  daim  in  question  was  one  of  an  equitable  nature,  of 
imperfect  obligation  upon  the  County  of  Amador,  arising,  not 
upon  contract  between  the  two  counties,  but  out  of  the  1^- 
islation  of  the  State  in  dividing  the  County  of  Calaveras,  and 
which  required  further  legislation  to  ripen  it  into  a  legal 
liability,  and  enable  the  County  of  Calaveras  to  enforce  it 
against  the  County  of  Amador.  The  Legislature  recognized 
the  equitable  character  of  the  claim,  and  provided  means  for 
ascertaining  the  amount  of  the  indebtedness  of  Calaveras 
County,  at  the  time  of  the  division,  and  the  proportion  that 
ought  to  be  paid  by  the  new  County  of  Amador;  and  imposed 
the  payment  of  that  portion,  when  it  should  be  ascertained, 
upon  the  said  county.  When  this  proportion  so  equitably  due 
and  required  to  be  paid  was  ascertained,  the  amount  becama 
the  exact  measure  of  the  liability  thus  imposed  —  this  amount 
became  the  "  indebtedness  of  Amador  County  '*  mentioned  in 
the  Act.  The  warrant  was  to  be  drawn  "  for  the  amount  of 
said  indebtedness,  as  certified  hy  the  Commissioners/'  A  special 
tax  was  authorized  "  to  create  a  Sinking  Fund  for  the  liquida- 
tion of  said  deht  ''♦♦♦«  which  fund  the  Treasurer  of 
Amador  County  is  required  to  set  apart  and  reserve  for  the 
payment  of  said  indebtedness  of  Am^idor  County  to  Calaveras 
County,  when  ascertained  in  the  manner  above  prescribed.**  And 
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*^  said  fund  shall  he  appropriated  to  no  other  purpose  than  the 
extinguishment  of  said  indebtedness,  and  the  creation  of  which 
fund  shall  continue  until  said  indebtedness  be  declared,  and 
until  an  amount  equal  to  said  indebtedness  shall  be  set  apart  and 
reserved  by  said  Treasurer  as  aforesaid"  Now,  the  indebted- 
ness here  provided  for  is  the  amount  ascertained  by  the  Com- 
missioners, and  for  which  the  warrant  was  to  be  drawn. 
Nothing  is  said  about  the  addition  of  other  amounts  resulting 
as  damages  for  default  in  payment  of  the  amount  of  indebtr 
edness  actually  ascertained  by  the  Commissioners,  The  fund 
authorized  to  be  raised  and  set  apart  for  payment  was  limited 
to  the  amount  of  indebtedness  ascertained  to  be  due,  and  for 
which  the  warrant  was  authorized  to  be  drawn.  Nothing  more 
was  authorized  to  be  paid  out  of  that  fund,  and  no  provision 
was  made  for  payment  out  of  the  General  Fund.  The  interest 
accruing  after  default  was  no  part  of  the  indebtedness,  for  it 
could  not  exist  until  after  the  amount  was  ascertained  and  the 
warrant  drawn,  presented,  and  indorsed^  ^^  Not  paid  for  want 
of  funds."  The  Legislature  evidently  contemplated  that  the  first 
year's  tax  might  not  be  sufficient  to  pay  the  amount  due,  for  it 
is  provided  that  "  the  creation  of  the  *  fund '  shall  continue 
*  *  *  until  an  amount  equal  to  said  indebtedness  shall  bo 
set  apart  and  reserved  by  said  Treasurer,  as  aforesaid,"  Yet 
they  did  not  authorize  interest  to  be  paid  in  case  of  such  delay. 
Only  the  specific  indebtedness  found  to  exist  at  the  time  was 
provided  for,  and  not  such  indebtedness,  and  any  interest  that 
might  accrue  thereon.  Undoubtedly  it  was  competent  for  the 
Legislature  to  have  imposed  the  payment  of  interest  also,  in 
case  of  default  in  payment  of  the  principal,  but  it  did  not  do 
it.  Nor  did  it  even  authorize  the  money  to  be  paid  any  faster 
than  the  specific  revenue  authorized  to  be  provided  should  be 
sufficient  to  pay  it.  If  the  amount  authorized  to  be  raised 
should  be  insufiBcient  to  pay  the  full  amount  during  the  first, 
or  second,  or  even  third  year,  there  would  be  no  default  as  to 
ihe  excess,  even  admitting  that  the  county  was  authorized  to 
pay  in  instalments,  for  it  must  be  paid  out  of  the  specific 
fund,  and  such  fund  was  limited  in  amount  by  the  Act  itself. 
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The  Act  in  question  is  specific^  relating  to  a  single  trans- 
action, imposing  a  specific  liability  upon  the  County  of  Amador, 
willing  or  unwilling,  and  providing  a  specific  remedy  for  dis- 
charging it.  The  Act  itself  prescribes  the  measure  of  the 
liability,  and  the  means  of  discharging  it,  and  f urmshes  the 
entire  rules  by  which  the  ri^ts  of  the  two  counties  are  to  be 
governed. 

We  think  it  was  not  contemplated  that  the  indebtedness 
should  bear  interest.  The  judgment  must  therefore  be  reversed 
and  the  District  Court  directed  to  deny  the  mandate^  and  it  is 
so  ordered. 


THE  PEOPLE  V.  BARNEY  OLWELL. 

BTiDnrcfl  TO  show  Insanity  nroir  Ploa  or  Nor  Oon/n.-— Upon  a  trftl  for 
murder,  where  the  defendant  pleads  not  srnilty,  he  la  entitled  to  have  testl- 
moDj  Introduced  on  his  behalf  to  show  hla  Insanity  at  the  time  the  aUesad 
offense  was  committed. 

BasoB  IN  Law  in  Cbiuinaii  Cassw— If  in  a  criminal  case  the  defeadant  is 
tried  on  a  good  Indictment*  and  convicted  and  sentenced,  and  an  error  of 
law  occnrs  In  the  progress  of  the  trial  to  defendant's  prejudice,  and  he  tp- 
peals,  the  judgment  must  be  reversed,  although  the  defendant  does  not  aik 
for  a  new  trial. 

PowBB  OF  CousT  TO  OBANT  A  Niw  TftiAL  IN  A  Cbiminal  Casi. —  If  the  de- 
fendant In  a  criminal  case  Is  convicted  and  appeals,  and  the  Jadgmeat  Is 
reversed,  the  appellate  Court  may  order  a  new  trial,  even  though  the 
defendant  does  not  move  for  a  new  trial,  and  denies  the  power  of  the  Court 
to  srant  a  new  trial. 

▲  Bbvbbsbd  Judgment  in  a  CBiiciNAii  Cabb  no  Bab  to  a  Nbw  Tbial. —  If  the 
defendant  In  a  criminal  case  Is  convicted  and  appeals,  and  asks  f6r  a  re- 
versal of  the  Judgment,  but  does  not  move  for  a  new  trial,  a  reversal  of  the 
judgment  and  an  order  for  a  new  trial  take  from  him  the  right  of  setting 
up  the  former  trial  and  conviction  in  bar  of  another  triaL 

Appeal  from  the  District  Ckmrt^  Twelfth  Judicial  Diatricti 
City  and  County  of  San  FranciscOb 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Asher  B,  Bates,  for  Appellant 

By  the  common  law  all  Courts  are  without  authority  to 
grant  a  new  trial  after  a  conviction,  or  discharge  the  prisoner. 

By  the  statute  of  this  State  (Wood's  Digest,  p.  304,  §  440) 
the  District  Courts  may  grant  a  new  trial  when  certain  speei- 
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fied  errors  or  irregularitiefi  have  occurred,  namely:  Ist,  when 
the  trial  has  been  had  in  the  absence  of  the  accused ;  2d,  when 
the  jury  have  received  any  evidence  out  .of  Court;  3d,  when  the 
jury  have  separated  without  le^ave,  or  have  been  guilty  of  any 
misconduct;  4th,  when  the  verdict  has  been  decided  by  lot;  6th^ 
when  the  Court  has  misdirected  the  jury ;  or  6th,  when  the  ver- 
dict is  contrary  to  law  or  evidence. 

Such  specified  errors  or  irregularities  did  not  occur  in  this 
case,  which  furnishes  an  explanation  why  a  motion  for  a  new 
trial  was  not  interposed  upon  the  su^estion  of  the  presiding 
Judge.  An  appeal  therefore  became  necessary,  and  by  the 
local  law  it  is  declared  that  by  this  Court  ^^any  decision  of 
the  Court  (below)  in  an  intermediate  order  or  proceeding  form-^ 
ing  any  part  of  the  record,  nmy  be  reviewed,"  (Wood's  Digest, 
p.  SOS,  §  484,)  and  ^^the  appellate  Court  may  reverse,  affirm, 
or  tnodify  the  judgment  appealed  from,  and  may,  if  necessary 
or  proper,  order  a  new  trial/'  (Wood's  Digest,  p.  309,  §  500,) 
and  ^^  if  a  judgment  against  the  defendant  be  reversed  without 
ordering  a  new  trial,  the  appellate  Court  shall  direct,  if  he  be 
in  custody,  that  he  be  discharged  therefrom."  (Wood's  Dig-est, 
p.  309,  §  602.) 

There  is  no  motion  for  a  new  trial  pending,  and  unless  this 
Court  orders  a  new  trial  upon  its  own  motion,  (which  is  not 
anticipated,)  perpetual  imprisonmuent  or  a  discharge  is  the 
alternative. 

But  even  if  such  a  motion  was  pending,  then  it  should  be  a 
grave  question,  which  I  shall  not  discuss,  whether  the  appel- 
lant could  waive  the  constitutional  inhibition,  that  ^'  no  person 
shall  be  subject  to  be  twice  put  in  jeopardy  for  the  same 
offense.'^  He  has  elected  to  ask  to  be  discharged,  and  it  is 
claimed  this  Court  is  without  a  choice,  as  it  cannot  permit 
perpetual  imprisonment*  The  judgment  being  reversed,  the 
appellant  stands  convicted,  and  if  he  cannot  be  held  in  per- 
petual custody,  a  new  trial  cannot  be  ordered  after  a  convic- 
tion, as  another  alternative.  It  is  conceded  that  it  has  been 
a  mooted  question  before  many  of  the  State  Courts^  whether 
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a  mistrial  for  any  cause,  and  so  verdict  rendered,  did  not 
operate  as  an  acquittal.  Without  specially  reviewing  die 
cases,  I  refer  the  Court  to  Judge  Story's  opinion  (2  Somneri 
37,  and  to  26  N.  T.  416 ;  and  HaHung  v.  The  Peojde,  26  N.  Y. 
167.) 

/•  G.  McOtdlough,  Attomey-Oeneral,  for  the  People, 

Under  a  plea  of  "  not  guilty,"  a  defendant  in  this  State  can 
give  in  evidence  any  matter  tending  to  establish  a  defense, 
other  than  that  of  a  former  conviction  or  acquittal,  and  conse- 
quently can  show  his  irresponsibility  for  the  crimjo.  (Grim 
Prac.  Act,  Sec  304.) 

Assuming  that  the  Court  erred — 

1st  The  defendant  on  his  own  motion  would  have  been 
entitled  to  a  new  triaL  This  is  now  true  in  England  and  in 
this  country,  and  especially  in  our  State,  under  our  statute 
providing  for  new  trials  in  criminal  cases.  The  counsel  for 
appellant  is  wrong  both  as  to  our  statute  and  the  commoD 
law.  And  it  is  well  settled  that  the  new  trial  would  have 
been  no  new  jeopardy,  as  if  error  occurred  defendant  was  nefver 
in  jeopardy,  and  this  whether  it  be  an  error  of  the  Court  or  the 
jury.  It  is  useless  at  this  day  to  discuss  this  point  (CrinL 
Ptac  Act,  Sec  682,  Amendment  1863,  p.  162,  6th  subdi- 
vision; Beg.  V.  Scaife,  2  Den.  C.  C.  281;  2  Wharton's  Am. 
Crim.  Law,  Sec.  8,061  ei  seq.;  GommonmeaUh  v.  Oreen,  17 
Mass,  534;  State  v.  Prescott,  7  N.  H.  288;  U.  8.  v.  Veen,  1 
McLean,  438;  Orayson  v.  Gommonwedlth,  6  Qrattan,  723; 
Weingarpfim  v.  State,  7  Blackf.  196;  U.  S.  v.  Cotmor,  8 
McLean,  674;  People  v.  Morrison,  1  Parker  C.  C.  N.  Y.  643, 
635;  Hasting  v.  People,  26  N.  Y.  179,  180,  181,  187,  188; 
People  V.  March,  6  CaL  643;  People  Y.MeNeah/,  VI  CaL335.) 

We  have  referred  to  but  a  few  of  the  leading  cases.  The 
cases  in  New  York,  relied  on  by  appellan»f  s  counsel,  ore  not 
analogous,  and  do  not  sustain  his  position.  In  those  cases  the 
L^islature  had  repealed  the  law  providing  the  punishment, 
and  consequently  the  defendants  could  not  be  punished  or  re- 
tried under  another  law. 
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2d.  Was  not  Judge  Pratt,  when  discovering  an  error  in  hU 
former  rulings,  right  in  tendering  defendant  a  new  trial  t 
(United  States  v.  McComb,  6  McLean,  287.) 

Sd.  If  the  defendant  does  not  see  fit  to  move  for  a  new  trial, 
or  to  accei)t  it  when  tendered,  he  has  a  right  to  thna  waive 
the  error  and  suffer  execution.  He  may  testify  against  him- 
self hefore  a  grand  jury.  (People  v.  King,  cmie.)  He  may 
testify  against  himself  before  a  petit  jury.  (People  v.  Bruzzo, 
24  CaL  41.)  He  may  refuse  to  plead,  after  demurrer  over- 
ruled, and  let  judgment  of  guilty  be  passed.  (People  v.  King, 
ante.)  He  may  waive  a  trial  by  jury  altogether.  (French  v. 
Teschemacher,  24  Cal.  559.)  And  in  this  case  the  defendant 
might  plead  guilty,  or  refuse  a  new  trial,  and  let  the  judg- 
ment be  executed.  If  he  insists  upon  his  right,  he  is  entitled 
to  be  hung  as  the  judgment  stands  against  him.  If  to  secure 
himself  against  the  jeopardy  of  a  second  trial  he  prefers  to 
undergo  the  sentence  upon  ^e  first,  he  is  entitled  thus  to  do. 
(United  States  v.  Kean,  1  McLean,  439 ;  People  v.  Morrison,  1 
Parker,  636,  641;  United  States  v.  Harding,  1  Wallace  C.  0. 
143;  2  Whar.  Am.  Crim.  Law,  Sec.  3,077.)  When  the  defend- 
ant, by  entry  of  record  in  the  Court  below,  refused  a  new  trial, 
was  he  not  forever  estopped  to  ask  it,  and  must  he  not  suffer 
execution?    (United  States  v.  Harding,  1  Wallace,  Jr.  148.) 

4th.  But  this  Court  is  relieved  from  such  action  by  our 
statute,  which  empowers  it  to  grant  a  new  trial  if  proper  or 
necessaiy  for  the.  ends  of  justice,  (Orim.  Prao.  Act,  Sec.  500,) 
which  it  is  hoped  will  be  done. 

5th.  Asking  affirmative  relief  of  this  Court  from  the  judg- 
ment below  is  a  waiver  on  the  part  of  defendant,  and  on  a 
new  trial,  if  granted,  he  will  be  estopped  from  setting  up  the 
former  judgment  in  bar.  (Gerard  v.  People,  3  Scammon,  363; 
Lane  v.  People,  5  Gilman,  308.)  It  is  presumed,  therefore, 
that  this  judgment  will  be  reversed,  and  that  that  reversal 
will  run  back  to  the  error  committed  in  the  proceedings 
below;  that  with  it,  it  will  carry  the  verdict  and  the  whole 
proceedings  of  the  District  Court  on  the  trial,  leaving  standing 
the  indictment.    Upon  that  indictment  defendant  is  to  have  a 
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tiial.  It  raises  against  him  a  presninption  of  guilt  for  all  pnr- 
poses  except  for  a  fair  and  impartial  trial  before  a  petit  juiy. 
(People  V.  Tinder,  19  Cal.  648.)  That  trial  he  has  never  yet 
had,  and  that  presumption  is  not  yet  removed,  and  this  Court 
teill  not  discharge  the  defendant,  but  will  award  him  a  fair 
tfrinl  upon  a  sufficient  indictment. 

By  the  Court,  Cueeet,  J, 

The  defendant  was  indicted  for  the  murder  of  James  Irwin. 
He  pleaded  not  guilty.  On  the  trial  it  was  proposed,  on  tiie 
part  of  the  defendant,  to  prove  that  he  was  insane  when  he 
committed  the  homicide.  The  counsel  for  the  people  objected 
to  the  testimony  offered,  and  the  Court'^sustained  the  objec- 
tion, on  the  ground  that  upon  the  trial  upon  the  plea  of  not 
guilty  the  defendant  could  not  introduce  evidence  fo  show  he 
was  insane  at  the  time  the  offense  was  aUeged  to  have  been 
committed,  assigning  as  a  reason  for  such  decision  that  it  was 
provided  by  the  Third  Chapter  of  Title  XII  of  the  Act  to 
regulate  proceedings  in  criminal  cases  (Laws  1891,  p.  277) 
ftbat  the  question  of  the  insanity  of  the  defendant  must  hb 
tried  upon  a  special  issue.  To  this  ruling  of  the  Court  tie 
defendant's  counsel  excepted.  The  defendant  was  fonnd  guilty 
of  murder  in  the  first  degree.  At  the  time  appointed  for  pro- 
noimcing  judgment,  the  Court,  in  the  presence  and  hearing  of 
the  defendant,  inquired  of  his  counsel  if  he  desired,  on  bdiaU 
of  the  prisoner,  to  move  for  a  new  trial,  stating,  at  the  same 
time,  lliat  if  such  motion  was  made  the  inclination  of  the 
Court  was  to  grant  it,  and  also  stating  that  sudi  inclination 
aro^e  from  a  conviction  that  there  was  error  committed  by  the 
Court  on  the  trial  in  making  the  decision  above  noticed.  The 
defendant's  counsel  declined  to  ask  or  move  for  a  new  trial 
The  Court  then  pronounced  judgment  that  on  a  particular 
day  the  defendant  be  hanged  by  the  neck  nntil  he  should  suffer 
death. 

A  bill  of  exceptions  on  behalf  of  the  defendant  was  settled 
>ai:Hl' signed  by  the  Judge  of  the  Courts  and  then  fQed,  which 
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is  brought  before  this  Court  by  the  defendant  on  appeal  irom 
the  judgmei^t. 

The  defendant's  counsel  does  not  ask  this  Court  to  rever^ 
the  judgment  and  order  a  new  trial  of  the  cause,  but  to  reveijse 
.the  judgment  and  order  the  defendant  discharged. 

That  the  Court  below  erred  in  rejecting  evidence  of  the 
defendant's  insanity  at  the  time  he  killed  Irwin,  the  learned 
Judge  of  that  Court  admitted  when  the  suggestion  was  made 
that  if  a  new  trial  was  applied  for  on  behalf  of  the  defendant 
it  would  be  granted;  aiiid  in  this  Court  the  Attorney-General 
has  confessed  the  error.  We  deem  it  unnecessary  to  say  more 
than  that  we  also  are  satisfied  that  the  ruling  of  the  Co.urt 
below  was  erroneous  and  that  on  account  of  it  the  judgmep.t 
should  be  reversed ;  but  whether  it  is  competent  for  this  CouiA 
to  order  a  new  trial,  upon  a  reversal  of  the  judgment,  involves 
the  consideration  of  a  constitutional  provision  of  grave  imr 
portance. 

The  defendant  was  tried  upon  a  sufficient  indictment*  The 
verdict  of  the  jury  was  that  he  was  guilty  of  murder  in  the 
first  degree,  as  charged  in  the  indictment.  Upon  this  verdiqt 
the  judgment  of  the  law  was  pronounced.  By  his  appeal  tl^ 
defendant  asks  this  Court  to  reverse  this  judgmcott  for  €ri;ojr 
of  law  which  occurred  prior  to  the  verdict  in  the  progress  of 
the  trial,  to  his  injury.  For  the  error  assigned  the  judgment 
mxist  be  reversed,  and  we  are  of  the  opinion  it  is  proper  to 
order  a  new  trial  of  the  case,  if  it  can  be  done.  But  on  the 
part  of  the  defendant  the  power  of  the  Court  to  do  so  is  denied 
on  the  ground  that  thereby  the  defendant  would  be  put  m 
jeopardy  the  second  time,  when  the  Constitution  declares  that 
''no  person  shall  be  subject  to  be  twice  put  in  jeopardy. far 
the  same  oflFense." 

Tills  question  was  passed  upon  and  decided  in  this  State  ip. 
the  case  of  The  People  v.  Marfih^  6  CaL  646.  In  that  ca,i|e 
the  defendant  was  indicted  for  murder,  and  was  convicted  iof 
the  crime.  ,The  judgment  was  reversed  by  the  Supreme  Court 
for  an  error  committed  on  the  trial,  and  a  new  trial  was  OT<^.;rf^. 
Af ^er  the  remittitur  bad,  been  filc^d  ip  ii^^  Court  ii^  which  tthe 
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defendant  was  tried,  the  indictment  was  set  aside  on  applica- 
tion of  the  Prosecuting  Attorney,  and  a  new  indictment  was 
found  against  the  defendant  for  the  same  offen**^  to  which  he 
pleaded  not  guilty;  and  he  also  pleaded  specially  autrefois 
convict  and  the  reversal  of  that  conviction  by  the  Supreme 
Court.  He  was  tried,  found  guilty  and  sentenced  to  death. 
On  appeal  from  this  judgment,  March,  the  defendant,  claimed 
that  he  was  entitled  to  he  discharged  on  the  dismissal  of  &e 
first  indictment  against  him,  and  that  the  trial  and  the  suhse- 
quent  proceedings  under  the  second  indictment  were  in  viobi- 
tion  of  the  constitutional  provision  before  cited.  To  this  the 
Court  in  its  opinion  answered:  "This  provision  was  newr 
intended  to  apply  to  cases  in  which  a  judgment  of  conviction 
was  reversed  in  the  appellate  Court,  and  a  new  trial  ordered. 
In  such  cases  it  being  apparent,  from  the  judgment  of  the  re- 
versal, that  such  trial  was  erroneous,  the  defendant,  in  fact,  waa 
not  in  jeopardy.  The  order  for  a  new  trial  places  the  paity 
in  the  same  position  as  though  no  trial  had  been  had«" 

It  has  been  a  maxim  of  the  common  law  for  centuries,  that 
no  person  shall  be  subject  for  the  same  offense,  to  be  twice 
put  in  jeopardy  of  life  or  limb.     (4  Black.  Com.  835.)    This 
maxim  is  incorporated  in  the  Constitution  of  the  United  States 
and  also  in  the  Constitutions  of  many  of  the  States  of  the 
Union.     That  "no  person  shall  be  subject  to  be  twice  put 
in  jeopardy  for  the  same  offense,'*  is  a  part  of  the  Constitu- 
tion of  this  State.    This  constitutional  maxim  is  intended  for 
4he  protection  of  the  citizen  from  oppression,  and  not  aa  a 
'shield  to  the  guilty.     If  one  accused  of  crime  has  once  been 
'tried  and  convicted  of  it,  and  judgment  has  passed  against 
him,  the  law  is  satisfied.    If  he  has  been  tried  and  acquitted, 
he  is  in  the  eye  of  the  law  innocent  of  the  offense  of  which 
'he  was  accused.    But  t6  constitute  a  former  conviction  a  bar 
'  to  a  second  trial  for  the  same  offense,  it  must  appear  that  the 
judgment  or  verdict  of  conviction  was  final;  otherwise  the 
accused  cannot  say  he  was  in  jeopardy.     At  common  law 
Sipon  a  second  indictment  for  the  same  offense,  the  prisoner 
eould  not  avail  himself  of  a  former  conviction,  under  the  plea 
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of  not  guilty,  but  he  wa«  required  to  plead  it  specially.  Then 
to  ascertain  what  constitutes  a  complete  defense  under  the 
clause  of  the  Constitution  cited,  we  need  only  to  ascertain 
what,  in  substance,  is  necessary  to  constitute  at  common  law 
a  good  plea  of  mUrefoia  acquU  or  autrefois  earmct.  (Com  v. 
Olds,  6  Littell,  189,  140;  State  v.  AinswoHh,  11  Verm.  92.) 
Now  by  reference  to  the  precedents  of  pleas  of  the  kind  men- 
tioned, to  be  found  in  the  early  editions  of  Archibold's  Orim- 
inal  Pleading,  it  appears  that  the  defendant  must  aver  that  the 
judgment,  on  which  he  relies  as  a  bar  to  the  further  prosecu- 
tion of  the  indictment  against  him,  *^  remains  in  full  force  and 
effect,  and  not  in  the  least  reversed  or  made  void.^' 

By  taking  and  prosecuting  his  appeal,  the  defendant  seeks 
a  reversal  of  the  judgment.  The  reversal  of  a  judgment  in 
such  a  case,  for  error  in  the  proceedings  prior  to  the  verdict, 
operates  to  vacate  the  verdict  The  judgment  and  verdict 
being  reversed  and  held  for  naught,  there  is  nothing  left  to 
support  the  plea  of  autrefois  eorwict. 

As  we  understand  the  learned  counsel  for  the  appellant,  his 
position  is  that,  while  this  Court  may  reverse  the  judgment  of 
the  Court  below  for  error  which  occurred  on  the  trial,  we  have 
no  power  to  order  a  trial  de  novo,  because  by  another  trial  the 
defendant  would  be  put  in  jeopardy  more  than  once  for  the 
same  offense,  and  in  support  of  his  position  he  cites  tiie  ease 
of  the  United  States  v.  OHhert,  2  Sumner,  87,  in  which  Mr. 
Justice  Story,  in  an  elaborate  opinion,  endeavored  to  show 
that  when  a  trial  had  been  regularly  had  before  a  Court  of 
competent  jurisdiction,  upon  a  good  indictmOTit,  and  a  verdict 
has  been  rendered  by  a  competent  jury,  the  party  accused 
cannot  be  tried  a  second  time  for  the  same  offense.  He  was 
of  the  opinion  that  the  provision  of  the  Constitution  which 
adopts  the  maxim  of  the  common  law  that  a  man  shall  not  be 
twice  put  in  jeopardy  for  life  or  limb  for  the  same  offense, 
presented  an  insurmountable  barrier  to  a  second  trial,  even  if 
applied  for  by  the  defendant  himself.  But  Judge  Davis,  in 
the  same  case,  dissented  from  that  part  of  the  opinion  of  the 
leamed^Justice  which  denied  the  power  to  grant  a  new  trial 
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on  tbe  merits,  upon  th6  application  of  the  prisoner  to  reverse 
a  verdict  of  conviction.  Beforring  to  the  English  authorities 
on  the  subject,  he  said :  ^^  It  is  true,  that,  aocurding  to 
approved  authorities,  the  plea  of  autrefois  convict  depends  <m 
the  same  principle  as  the  plea  of  autrefois  acquit  —  that  no  man 
ought  to  be  twice  brought  in  danger  of  his  life  for  one  and 
the  same  cause.  The  doctrine  establishes  a  right  in  the  pris- 
oner to  resort  to  ihat  def^ise,  if  it  be  attempted  or  moved 
against  his  will  to  subject  him  to  a  second  trial.  The  ease  of 
a  verdict  of  conviction  set  aside  at  the  request  of  the  prisoner 
is  not  suggested  in  those  authorities,  and  would  stand,  in  my 
opinion,  on  very  different  ground.  The  previous  question 
would  not,  I  apprehend,  under  sixsh  circunastances,  be  con- 
sidered as  a  sufficient  bar  to  a  second  trial"  Opposed  to  the 
doctrine  of  Mr.  Justice  Story  is  a  strong  current  of  derisions 
to  be  found  in  the  volumes  of  reported  cases  of  the  Federal 
Courts,  as  well  as  of  the  highest  Courts  of  many  of  the  States 
of  the  Union.  Many  of  these  authorities  are  referred  to  by 
Mr.  Justice  Harris,  in  his  opinion  in  The  People  v.  Jf  orrwon, 
1  Parker's  Cr.  R.  626,  in  which  he  gays  Justice  Story  stands 
alone  in  his  construction  of  the  oonstitutional  provision  nnder 
consideration;  ^'that  m^  a  Judgp  of  any  Court  in  the  United 
States  has  been  fotmd  to  concur  in  his  views.''  (See  also,  Com. 
▼.  Oreen,  17  Mass.  515.) 

It  is  insisted,  however,  that  if  it  be  assumed  that  this  Gonrt 
has  the  authority  in  certltin  eases  to-order  a  new  trial,  notr 
'withstanding  the  Constitution  provides  that  ^*  no  person  shaQ 
be  subject  to  be  twice  put  in  jeopardy  for  the  same  offense,'' 
such  authority  cannot  be  exercised  unless  it  appears  that  the 
defendant  moved  in  the  Court  below  for  a  new  trial  The 
statute  provides  that  on  the  trial  of  a  person  indicted  for  a 
ielony,  exeeptiona  may  be  taken  by  the  defendant  to  a  decision 
of  the  Court  upon  a  matter  .of  law  in  xsertain  specified  cases. 
'Exceptiotis  niay  be  taken  for  rejecting  testimony  which  on^t 
to  be  admitted)  or*  for  ferroneously  deciding  any  question  of 
few,  not  a  matter  of  discretioi^.  (Laws  1851,  p.  .259,  Sec 
4S8.)    On  appeal,  this  Coun  Is  to  ''  give  jud^ent  without 
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ife'gard  to  tcfcHniciil  error  or  defect  which  does  not  affect  the 
eubstan1;ial  rights  of  the  parties/'  and  "  may  reverse,  aflBrm  or 
modify  the  judgment  appealed  from,  and  may,  if  necessary  or 
proper,  order  a  new  trial.  (Laws  1851,  p.  267,  Sees.  499,  600.) 
If  it  be  necessary  or  proper  in  the  judgment  of  the  Court  to 
make  such  order,  its  power  is  in  nowise  abridged  because  the 
defendant  may  fail  or  intentionally  refuse  to  ask  in  terms  for 
a  new  trial  upon  a  reversal  of  the  judgment.  The  Court  is 
to  determine  the  question  of  the  necessity  or  propriety  of 
ordering  a  new  trial,  and  may  exercise  the  power  of  making 
the  order  in  such  cases  unless  inhibited  by  the  provision  of 
the  Constitution  to  which  we  have  referred.  The  taking  of 
an  appeal  from  the  judgment  of  conviction  was  a  matter  of 
the  defendant's  option.  He  had  his  choice  to  let  the  judgment 
stand,  and  abide  the  consequence  of  it,  or  to  move  for  its 
reversal  in  order  to  relieve  himself  from  the  jeopardy  in  which 
he  was  by  reason  of  it.  The  appeal  was  taken  on  his  behalf, 
and  for  his  benefit.  The  verdict  and  judgment  by  which  his 
life  was  in  peril  being  annulled  at  bis  request^  the  same  are  as 
though  they  never  had  been,  and  he  is  not  in  a  position  to  set 
up  the  former  trial  and  conviction  in  bar  of  another  triaL 
(United  States  v.  Kean,  1  McLean,  436;  United  States  v. 
Harding,  1  Wallace,  Jr.,  142 ;  Gerard  v.  The  People,  8  Scam. 
863.)  Th,e  reversal  of  the  judgment  at  the  defendant's  instance 
on  appeal  takes  from  him  the  right  of  setting  up  the  former 
trial  and  conviction  in  bar  of  another  trial  as  effectually  as  if 
he  had  secured  the  same  end  by  a  motion  for  a  new  trial. 

The  judgment  is  reversed,  the  verdict  vacated,  and  a  new 
trial  ordered. 


THE  PEOPLE  v.  W.  A.  HEDERSON. 

TiMV  OF  OBJSCTiNO  TO  Gband  Juhobs. —  If  the  defendant  Is  In  cnsfody,  ob* 

Jectfons  to  grand  Jurors,  on  the  ground  of  not  being  citizens  or  taxpayeVii, 

'  must  be  taken  by  challenge  when  the  grand  jury  is  Impaimelled,  or  they  ara 

walyed. 

CifAtLBMiB  OF  Tbial  Jubt  FOB  Causb. —  tTnless  It  clearly  appears  from   tht 

/:.  .*0nmtT^  Qf  the  joror  tbat  tiie  fitlBtilct  Coiut  «ted  In  italniiiov  qpon  a 
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challenge  for  eaiue  In  a  criminal  eaie,  the  Terdlet  will  aot  be  set  aMi  m 
that  ground  by  an  appellate  Court. 

TaariMONT  of  Quabbils  of  dbcbasbd  ov  ICobobb  Tbial^^-Oo  a  trial  for 
mnrder,  testimony  of  qnarrela  of  the  deceaaed  with  a  person  otiier  than  the 
defendant,  and  threats  made  by  deceased  against  snch  person  ImmedUtdy 
before  the  homicide,  Is  not  admissible  on  the  part  of  the  defense.  If  the 
defendant  was  not  present  and  the  facts  were  not  brought  to  his  knowtedgt 
before  the  killing. 

■iBOB  IK  BBJBCTiKO  TasTixoNT  cfrBBD.—  If,  on  the  trial  of  a  erlmlnal  cssi, 
the  Court  erroneously  rejects  testimony  offered  by  the  defense,  and  the 
testimony  Is  closed,  and  the  Conrt  adjourns  until  the  next  day,  and  epos 
the  meeting  of  the  Court  on  the  next  day  It  offers  to  allow  the  rcjeeted 
testimony,  and  to  giro  time  to  defendant  to  send  for  his  wltnesi,  er  te 
allow  him  to  read  the  testimony  taken  down  by  the  Clerk  on  a  former  trial, 
and  he  elects  to  read,  and  does  read  the  testimony  taken  down,  the  Jsdf* 
ment  will  not  be  rcTemed  because  of  the  first  error. 

IwflTBncTiON  IN  Lanouacw  OF  Statutb. —  There  was  m  error  In  giTtag  sw 
tlon  thirty-seven  of  the  Act  concerning  crimes  and  punishments.  In  the 
language  of  the  statute  as  an  Instruction  to  the  Jury. 

Bbpudiation  of  Aobebmbnt  IV  Cbiuinal  Cabi. —  The  appellate  Court  win  net 
reverse  a  Jndgment  of  eoQTictlon,  In  a  erlmlnal  ease^  by  reason  of  alkgcd 
error  In  a  proceeding  had  in  the  course  oC  the  trIaU  by  ezprea  agreemeat 
of  the  defendant  and  his  counsel,  unless  bound  to  do  so  by  sooie  eontrelltaic 
rule  of  law. 

Cranoi  of  Jonoas  oobino  a  Gbiminal  Tbial  bt  ooNaBBT.—  If»  after  the  eri- 
dence  Is  dosed  on  the  trial  of  a  criminal  case,  the  Judge  of  another  district 
with  the  consent  of  the  defendant  and  his  counsel,  upon  the  request  of  the 
Judge  who  commenced  the  trial,  takes  the  place  of  the  presiding  Jndse, 
diarges  the  Jury,  and  recelyes  the  verdict,  a  verdict  of  guilty  will  not  be  iit 
aside  on  the  ground  of  trregnlarity  In  this  respect. 

Waivbb  of  Objsction  to  chanqb  of  JDDGB8  III  Cbimival  Gabb^ — I^  Ib  the 
progress  of  a  criminal  trial,  the  Judge  of  the  district  leaves  the  beaeh,  and 
another  Judge  takes  hia  place,  and  hears  the  argument  and  receives  the 
verdict,  and  the  Judgi^  of  the  district  afterwards  reaoflus  his  seat  apsa  the 
bench,  and  passes  on  a  motion  for  new  trial  without  objection,  the  defad- 
ant  waives  any  objection  to  the  further  control  of  the  proceedings  aad  the 
passing  of  sentence  by  the  Judge  of  the  district  la  which  the  tilsl  was  bed. 

Cbanob  of  Judgbb  bbfobb  Sbntbncb  IB  PBONOUiiCBDd — The  Jndge  of  a  dis- 
trict In  which  the  cause  was  tried  may  pass  sentence  on  a  verdict  of  guilty 
when  the  Judge  of  another  district  presided  during  the  argomeat  of  the 
case  to  the  Jury  and  received  the  verdict 

?rBO  MAT  Pbonouncb  Sbktbncb  ov  Vbbdict. —  A  JudgB  i^o  did  Bot  tiy  the 
case.  If  legally  presiding,  has  jurisdiction  to  pronoanca  asBtence. 

Appeal  from  the  District  Oourty  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  defendant  was  indicted  for  killing  one  James  Dnm. 
This  was  the  second  trial  of  the  defendant  on  the  indictment. 

The  defendant  appealed  from  the  judgment  and  order  deny- 
ing a  new  triaL 
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The  other  facts  are  stated  in  the  opinion  of  the  Court. 
Jo.  Hamilton,  for  Appellant 

The  Court  erred  in  allowing  the  chaHenge  to  the  juror  tried 
for  caus&  He  had  neither  formed  nor  expressed  an  unquali- 
fied opinion.  (Wood's  Digest,  p.  296,  Sec.  847;  People  v. 
Reynolds,  16  CaL  110.) 

Eisner's  testimony  should  have  been  stricken  out  The 
defendant  does  not  appear  to  have  been  cognizant  of  or  had 
anything  to  do  with  Mills'  declarations  or  acts,  and  his  testi- 
mony was  caluculated  to  prejudice  him  in  the  minds  of  the 
jury. 

The  Court  should  have  allowed  the  testimony  of  Mclntire, 
Pord,  and  Harford.  The  defense  was  that  the  act  was  com- 
mitted in  self  defense^  Whatever  tended  to  show  that  the 
defendant  had  reasonable  cause  to  believe  himself  in  danger, 
was  admissible.  This  testimony,  although  defendant  was  not 
present,  would  have  shown  the  dangerous  character  of  deceased. 
{People  V.  AmoU,  14  Cal.  476.) 

The  Court  erred  in  rejecting  the  testimony  of  witness  Starr, 
86  to  what  a  witness  for  the  defendant,  who  had  died,  had 
testified  to  on  the  first  trial  of  defendant  (1  Phillips  on  Ev. 
837,  838,  339;  1  Greenleaf  on  Ev.,  Sees.  168,  166.)  The 
prosecution  contend  that  this  error  was  cured  by  the  subse- 
quent offer  of  the  Court  to  admit  the  testimony.  A  defendant 
intrusts  his  case  to  his  attorney,  who  arranges  his  testimony 
and  introduces  one  branch  of  it  at  a  time.  If  testimony  is 
improperly  rejected  and  the  case  closed,  and  an  offer  made  the 
next  day  to  allow  it,  the  effect  on  the  jury  is  prejudicial  to  the 
defendant  They  had  the  period  of  the  adjournment  of  the 
Court  to  reflect  on  the  case  as  it  stood,  and  of  course  their 
minds  are  influenced  by  it. 

The  assent  of  the  defendant  to  a  change  of  Judges  cannot 
cure  the  error.  (Muldrow  v.  N orris,  2  Cal.  78.)  The  Judge 
who  had  not  heard  the  argument  or  reviewed  the  verdict,  was 
not  authorized  to  pronounce  sentence.  (Section  27  of  Laws  of 
1868,  page  336,  is  fully  explanatory  of  this  point) 


•  QplnioD  of  the  CourC  • 

J.  0.  McCvllough,  Aitomey-Oeneral,  for^the  Peopkt    , 

The  defendant  was  in  custody,  and  skould  have  challeAged 
the  grand  jurors  in  the  County  Court  Assuming  that  the 
challenge  of  Kind  was  for  implied  bias,  I  contend  that  allow- 
ance of  a  challenge  to  a  trial  juror  for  implied  bias,  is  sot  a 
ground  of  exception.  (Crim.  Prac,  Act,  Sec.  433.)  If  the 
defendant  challenges,  and  the  challenge  is  disallowed,  this  may 
be  a  reversible  error.  Even  if  the  allowance  of  a  challenge  is 
ground  of  an  exception,  how  can  it  be  said  that  the  defendant 
suffered  any  injury?  (Grim-.  Prac  Act,  Sec.  499.)  The  de- 
fendant was  tried  by  a  competent  jury.  {People  y.  OoUwood, 
20  Cal.  149.) 

The  testimony  of  Eisner  about  the  knife  was  a  part  of  the 
res  geaUs.  The  rejection  of  the  testimony  of  Mclntire  and 
others  was  not  error.  .  The  acts  of  the  deceased  towards  pe^ 
eons  other  than  defendant  were  not  relevant  The  case  of 
The  People  v.  Arnold  decides  that  where  the  plea  is  self 
defense,  the  declaration  of  deceased  at  the  time  of  borrowing 
the  weapon  may  be  proved  to  show  the  purpose  for  which  it 
was  borrowed.  The  alleged  error  in  rejecting  Starr's  testi- 
mony was  cured  by  the  subsequent  action  of  the  Court  Merely 
because  the  Court  made  an  error  and  then  rectified  it,  is  not 
ground  of  reversal.     (1  Greenleaf  on  Ev.,  Sec  431,) 

Defendant  had  a  right  to  agree  to  a  change  of  Judges. 
{People  V.  Oarda,  25  CaL  631 ;  French  v.  Tesehemacher,  24 
Cal.  559.)  The  new  Judge  had  a  right  to  sit  and  hold  a  Conrt 
(not  a  term  merely,  as  the  law  formerly  stood)  on  the  request 
of  the  presiding  Judge.  (Laws  1863^  p.  836,  See.  27;  People 
Y.  WeZb,2Cai207.) 

By  the  Court,  Sawtkb,  J. 

The  defendant  was  indicted  for  murder,  tried  and  foond 
guilty  in  the  second  degree. 

Defendant  moved  to  set  aside  the  indictment  on  the  groond 
'  that  Charles  Gould^  one  of  the  grand  jurora^  at  the  time  he 
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was  sammonedy  was  not  a  citizen,  although  he  was  a  citizen 
at  the  time  the  Orand  Jury  was  impanelled,  he  having,  in 
the  meantime,  been  natUTalized;  and  that  Gould  Osborne, 
another  grand  juror,  was  not  a  taxpayer.  The  defendant, 
being  itr  custody,  was  present  in  Court  with  his  eonnsel  at 
the  time  the  Grand  Jury  was  impanelled^  examined  sneh 
jurors  as  he  saw  fit  as  to  their  qualifications,  and  exercised 
his  right  of  challenge.  No  objection  was  then  made  to  either 
of  these  two  jurors,  nor  did  defendant  question  them  upon 
the  points  referred  to.  Conceding  the  point  to  be  otherwise 
good,  under  these  circumstances  the  objection  came  too  late, 
when  taken  for  the  first  time  after  indictment  found.  The 
objection  should  have  been  made  by  challenge  at  the  time  of 
the  impanelling  of  the  jury.  (Crim.  Prao.  Act,  Sees.  188, 
189,  297 ;  People  v.  Colmere,  28  OaL  682 ;  People  v.  Arnold, 
15  Cal.  479;  People  v.  Chmig  Let,  17  CaL  822;  People  v. 
Romero,  18  Cal.  98.) 

The  answers  of' 'the  juror.  Kind,  are  such  that  we  should 
not  be  justified  in  saying  that  the  Court  erred  in  allowing  the 
challenge  on  the  part  of  the  prosecution.  The  most  that  can 
be  said  is,  that  the  answers  do  not  disclose  a  clear  case,  and 
where  error  is  not  clearly  shown,  the  ruling  of  tlie  District 
Court  will  not  be  disturbed. 

There  was  no  lerror  in  refusing  to  strike  out  the  testimony 
of  Eisner. 

The  Court  having  refused  to  permit  defendant  to  prove  by 
Mclntire,  Ford,  Harford,  and  others,  that  at  the  public  meet- 
ing on  the  evening  of  the  homicide,  deceased  drew  his  knife 
upon  a  stranger,  and  would  have  cut  him  had  he  not  been  pre- 
yented,  also,  that  he  slapped  tlie  naked  knife  against  the 
cheek  of  another  man,  at  the  same  time  using  threatening  Ian- 
gnage,  this  ruling  is  assigned  as  error.  Defendant  was  admitted 
not  to  have  been  present  at  the  time  the  transactions  offered 
in  evidence  took  place,  and  defendant's  counsel  did  not  offer 
to  show  that  these  acts  were  brought  to  the  knowledge  of 
defendant  The  counsel  for  the  prosecution  at  the  time  stated 
that  he  did  not  object  to  their  giving  in  evidence  any  declara- 
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tion  made  by  deceased  against  the  def^idant.  We  think  there 
was  no  error  in  excluding  these  acts  and  quarrels  of  deoeaaed 
with  other  parties  having  no  relation  to  the  defendant  With 
still  less  plausibility  can  it  be  uiged  that  the  acts  of  a  simikr 
character^  which  transpired  some  ten  days  before,  offered' to 
be  proved  by  other  witnesses  were  admissible. 

'No  exception  was  taken  to  the  ruling  in  rejecting  Cama- 
han's  testimony  to  dedarations  of  defendant  made  an  hour 
or  so  before  the  homicide.  Besides  they  were  inadmissibk 
{PeofOe  V.  Wiftnan,  15  Oal.  74.) 

The  defendant  offered  to  prove  by  Starr  what  a  witness  tesr 
tiffed  at  a  former  trial,  said  witness  having  sinoe  died.  The 
Court  rejected  the  testimony,  on  objection  by  the  District 
Attorney*  The  testimony  having  been  closed,  Court  adjourned 
till  the  next  morning.  On  the  opening  of  Court  in  the  morn- 
ing, the  District  Attorney  stated  that  he  was  inclined  to  thmk 
the  testimony  ought  to  have  been  admitted,  and  offered  to 
allow  the  case  to  be  opened  and  the  testimony  introduced,  to 
which  suggesticoi  the  Court  assented.  The  defendant  then 
raised  the  objection  that  his  witness  had  gone  home^  where- 
upon the  Court  offered  to  give  him  any  reasonable  time  to 
procure  the  witness,  or  to  allow  him,  if  he  preferred  it — die 
District  Attorney  consenting  —  to  read  the  testimony  of  the 
deceased  witness  from  the  minutes  of  his  testimony  taken 
down  by  the  Clerk  on  the  former  trial.  Defendant  finally 
concluded  to  read  the  evidence  from  said  minutes — still  re- 
serving his  exceptions  —  and  it  was  so  read.  It  is  claimed  that 
these  proceedings  were  erroneous  and  that  the  defendant  waa 
injured  thereby.  We  do  not  see  how  the  defendant  was 
injured.  The  error  at  first  committed  was  afterwards  rectified 
by  the  Court  We  have  read  all  the  testimony  in  the  case, 
and  from  the  character  of  the  testimony  we  cannot  see  that, 
in  this  instance,  it  could  be  a  matter  of  the  slightest  conse- 
quence at  what  particular  point  in  the  defense  it  came  in. 
The  testimony  appears,  upon  its  face  to  have  been  very  fully 
and  very  well  taken  down,  and  in  that  form  it  is  quite  evident 
that  it  is  much  more  satisfactory  than  the  mere  reooUeedoD 
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of  some  other  person  could  well  be.  At  all  events,  the  defend- 
ant oondnded  to  put  the  evidence  in,  and  to  read  it  from  the 
minutes,  rather  than  send  for  the  witness.  The  Court  did  not 
compel  the  defendant  to  put  in  the  evidence  in  anj  form.  It 
merely  gave  him  the  opportunity,  of  which  he  concluded  to 
avail  himself.  There  is  nothing  in  this  part  of  the  proceeding 
that  would  justify  a  reversal  of  the  judgment. 

The  observations  already  made  apply  to  all  tfie  testimony 
rejected.  Besides,  there  is  much  testimony  uncontradicted  in 
the  case  upon  all  the  points  covered  by  the  rejected  evidence, 
and,  if  admitted,  it  would  only  have  been  cumulative  upon 
points  about  which  there  does  not  seem  to  have  been  any 
controversy.  But  we  think  there  was  no  error  in  the  rejection 
of  evidence. 

We  think  the  evidence  entirely  sufficient  to  sustain  the 
rerdict.  It  is  possible,  as  suggested  by  defendant's  counsel, 
that  the  jury,  if  diey  erred  at  all,  leaned  to  the  side  of  mercy 
in  finding  the  prisoner  guilty  of  murder  in  the  second  degree. 
But  if  so,  he  surely  has  no  reason  to  complain  on  that  ground. 

The  only  instruction  complained  of  was  copied  from  the  Act 
relating  to  "crimes  and  punishments,'*  (Laws  1850,  p.  282, 
Sec.  37.)    There  is  no  error  in  pving  this  instruction. 

At  the  close  of  the  testimony  the  District  Judge,  who  had 
thus  far  presided  at  the  trial,  was  informed  by  telegraph  that 
his  presence  was  immediately  required  at  home,  in  conse- 
quence of  the  dangerous  illness  of  a  member  of  his  family. 
It  was  thereupon  agreed  by  the  parties,  the  prisoner  consent- 
ing thereto,  that  the  Judge  of  the  Sixth  Judicial  District 
might  sit  during  the  remainder  of  the  trial ;  and,  at  the  request 
of  the  presiding  Judge,  in  pursuance  of  this  agreement,  the 
Judge  of  the  Sixth  District  appeared  at  the  hour  appointed 
for  opening  the  Court  on  the  following  morning,  and  held  the 
Court  till  the  conclusion  of  the  trial  and  the  rendition  of  the 
verdict  The  testimony  was  all  in,  with  the  exception  of  the 
testimony  of  the  deceased  witness,  which  was  afterwards  read 
from  the  minutes  of  the  Court,  as  before  stated.  The  Judge 
of  the  Sixth  District  heard  the  argument,  charged  the  jury, 
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and  received  the  verdict.  ilTo  question  is  made  upon  the  charge, 
except  upon  the  instruction  given  copied  from  the  statute  be- 
fore referred  to,  and  it  must  therefore  be  presumed  to  have 
been  satisfactory.  The  charge  given  is  manifestly  adapted  to 
the  evidence  in  the  case,  and  was  probably  written  by  the  re- 
tiring Judge.  After  the  rendition  of  the  verdict,  and  before 
the  day  appointed  for  passing  sentence,  the  Judge  of  the  district 
in  which  the  case  was  tried — the  Fourteenth  —  resumed  his 
seat  on  the  bench,  and  finally  pronounced  the  judgment  of  the 
Court  upon  the  verdict  rendered.  Defendant  objected,  and 
excepted  to  his  passing  sentence. 

The  defendant  now  insists  that  the  calling  of  the  Judge  of 
the  Sixth  Judicial  District  to  preside,  after  the  commencement 
of  the  trial,  and  with  the  express  consent  of  the  defendant, 
was  error.  But  if  not,  that  it  was  error  for  the  Judge  of  the 
Fourteenth  District  to  resume  his  place  upon  the  bench  and 
conduct  the  proceedings  subsequent  to  verdict 

It  is  not  surprising  that  the  first  point  was  not  very  distinctly 
made  on'  the  oral  argument.  It  is  squarely  made,  however,  in 
the  brief,  notwithstanding  the  embarrassment  under  which 
counsel  must  be  supposed  to  have  labored  in  repudiating  an 
express  agreement  after  taking  the  chances  of  an  acquittal,  and 
losing.  This  course,  it  is  true,  is  not  without  precedent,  but 
the  practice  is  not  to  be  conunended,  and  it  cannot  be  supposed 
that  an  experiment  of  the  kind  will  be  successful,  unless  the 
Court  is  bouiid  by  some  controlling  rule  of  law. 

In  this  case  we  think  the  verdict  is  not  vitiated  by  the  vio- 
lation of  any  principle  of  law.  The  Judge  of  the  Sixth  Dis- 
trict was  authorized  by  the  statute,  upon  the  request  of  the 
Judge  of  the  Fourteenth  District,  to  hold  the  Court  He 
held  the  Court  upon  such  request  The  Court  was  a  r^- 
larly  authorized  tribunal,  having  jurisdiction  to  try  the  cause. 
Although  it  is  desirable  that  the  same  Judge  who  conunenoei 
the  trial  should  sit  until  it  is  completed  —  and  in  many  cases, 
doubtless,  it  would  be  impracticable  to  do  otherwise — yet, 
in  some  instances,  as  in  this,  there  may  be  no  inconvenience 
resulting  from  the  taking  up  of  the  case  by  another  Judge 


Jn]y>l666.]  Pbovk;^  i;.  H£NDB&BOir.i  47S' 


opinion  of  the  Court. 


after  the  testimony  dOBes.  And  if  the  partieB  interested  con^ 
sent  to  such  a  course  of  proceeding,  we  can  see  no  objection 
to  it.  The  parties  interested  are  in  a  condition  to  jndge 
whether  the  oiixstmistances  of  the  case  are  sndi  that  thej  are 
liable  to  be  affected  unfavorably  by  the  change.  After  delib- 
erately consenting  to  such  a  change,  and  taking  the  chances 
of  a  successful  issue,  and  losing,  they  cannot  be  permitted  to 
repudiate  the  proceedings  and  avail  themselves  of  the  chances 
of  a  more  favorable  result  on  a  second  trial. 

Appellant  claims  that  the  Judge  of  the  Sixth  District  hav-» 
ing  taken  charge  of  the  case  with  the  consent  of  the  prisoner^ 
it  was  incompetent  for  the  Judge  of  the  Fourteenth  District 
to  again  sit  in  the  case  without  his  consent 

After  the  rendition  of  the  verdict,  the  Judge  of  the  Four- 
teenth District  resumed  his  seat,  and  acted  in  the  subsequent 
proceedings.  Defendant  prepared  his  statement  and  moved 
for  a  new  trial  before  said  Judge,  and  the  motion  was  heard 
and  decided  without  any  objection  to  his  acting.  No  objeo- 
tion  was  made  to  the  Judge  of  the  Fourteenth  District  resum^ 
ing  bis  functions  in  the  case — although  his  leaving  the  bench: 
was  made  one  of  the  grounds  of  the  motion  for  a  new  trial  — 
until  the  time  for  passing  sentence  had  arrived,  and  all  other 
resources  had  failed,  when  the  objection  was  taken  for  the  first 
time  on  motion  in  arrest  of  judgment 

These  proceedings  taken  and  voluntarily  prosecuted  by  the 
defendant  himself  before  the  Judge  of  the  Fourteenth  District 
operated  as  a  waiver  of  any  objectione  to  his  acting  further  in 
the  case,  and,  upon  defendant's  ovm  theory,  it  would  have 
been  improper  for  the  Judge  of  the  Sixth  District^  after  the 
denial  of  the  new  trial,  to  again  resume  a  seat  on  &e  bencU 
for  the  purpose  of  passing  sentence;  and  had  he  in  fact  done 
flo,  the  defendant  would,  doubtless,  have  again  interposed  an 
objection  on  that  ground.  But  we  think  on  other  grounds 
the  Judge  of  the  Fourteenth  District  did  not  err- in  passing 
aentence.  As  before  stated,  the  Court  was  properly  organized. 
It  was  a  legal  Court,  and  had  jurisdiction  of  the  case.    The 
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question  is  one  of  regularity,  or  pesriiaps  only  of  propriety, 
and  not  of  jurisdiction.  The  Judge  was  the  Judge  of  that 
Court  There  was  a  legal  verdict,  and  it  only  remained  to 
pronounce  the  sentence  of  the  law.  Had  the  case  been  tried 
before  the  Judge  of  the  Court,  and  had  the  Judge  died  or 
resigned  after  the  rendition  of  the  yerdict,  and  before  the  time 
for  passing  sentence  had  transpired,  and  another  Judge  been 
appointed  or  elected  to  fill  Uie  vacancy,  there  can  be  no 
doubt  that  it  would  have  been  competent  for  the  Judge  newly 
appointed  or  elected  to  pass  sentence.  The  Court  is  the  same, 
although  a  different  person  occupies  the  position  of  Judga 
This  must  be  so,  or  no  sentence  in  such  cases  could  be  passed. 
What  else  could  be  done  i  There  is  no  provision  for  discharg- 
ing a  person  under  such  circumstances,  and  there  would  be  no 
propriety  in  so  doing,  or  in  trying  him  again;  for  there  ia 
already  a  valid  verdict  of  conviction  standing  against  him, 
which  cannot  be  got  rid  of.  If  the  judgment  should  be 
reversed,  it  could  only  be  sent  hack  for  the  purpose  of  giving 
an  opportunity  to  the  Judge  of  the  Sixth  District  to  review 
the  proceedings  and  pass  sentence  upon  the  verdict  Nothing 
arising  subsequent  to  the  verdict  can  vitiate  it,  if  valid  when 
rendered.  A  Judge  who  did  not  try  the  case^  then,  may  have 
jurisdiction  to  pronounce  the  sentence.  In  this  case  the  Judge 
was  possessed  of  all  the  facts  necessary  to  enable  him  to  intel- 
ligently exercise  the  discretion  conferred  upon  him  by  law,  in 
fixing  the  term  of  punishment  He  had  heard^  at  the  trial, 
all  the  teetunony  except  that  of  the  deceased  witness,  whid 
was  in  writing,  and  was  before  him  on  motion  for  new  trial  in 
the  same  form;  in  which  it  was  presaited  to  the  jury.  He  did 
not  hear  the  argument  to  the  jury,  but  lie  h^urd  the  same 
questions  re-ai^ed  after  more  thorou^  preparation  <m  the 
part  of  counsel  on  the  motion  for  a  new  trial,  where  the  insuffi- 
ciency of  the  evidence  was  one  of  the  grounds.  The  Judge 
who  passed  the  sentence  was  evidently,  then,  better  prepared 
to  fix  the  term  of  punishment  than  the  Judge  who  read  the 
written  charge  to  the  jury  and  reoeived  the  verdict  ooold  veU 
have  been. 
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We  think  the  principle  of  the  last  two  points  has  been 
directly  decided  against  appellant  in  Peoph  ▼.  Hobsan,  17  CaL 
429.  A  question  as  to  the  propriety  of  dianging  thts  personnel 
of  the  Conrt  had  been  suggested,  but  not  decided  in  People  ▼. 
EeJeerl,  16  Cal.  118.  But  the  su^estion  was  reconsidered  and 
the  point  determined  in  People  v.  Halbson.  We  quote  here  the 
observations  of  Mr.  Justice  Baldwin  upon  both  points.  He 
says: 

'^The  first  error  assigned  is  that  the  proceedings  were  irr^g^- 
lar  in  this :  That  the  motion  for  a  new  trial  was  passed  on  by 
a  Court  composed'  of  different  members  from  those  before 
whom  the  trial  was  had.  This  fact  only  appears  by  the  niin- 
utes,  in  which  the  names  of  the  Justices  composing  the  Court 
on  the  motion  and  in  the  previous  stages  of  the  trial  are 
recited  No  objection  to  the  hearing  of  the  motion  by  the 
Justices  then  present  and  acting  was  made  by  the  prisoner. 

^^  We  intimated  in  a  previous  case  the  danger  of  a  reversal 
of  a  judgment  of  conviction  for  this  cause,  though  no  express 
decision  was  made  upon  the  point  The  question  has  been 
more  fully  argued.  We  think,  under  the  circumstances  here, 
that  the  defendant  cannot  maintain  the  error  assigned.  His 
failure  to  object  to  the  Justice  not  sitting  before,  was  itself  a 
waiver  of  exception  for  this  cause.  The  objection  does  not 
go  to  the  power  of  the  Justice  to  act,  but  is  merely  in  the 
light  of  an  exception  to  him  because  it  was  more  proper  that 
the  Justice  who  sat  during  the  trial,  and  who,  therefore,  nmy 
be  supposed  to  be  better  acquainted  with  the  history  of  the 
case,  should  pass  upon  the  final  motion  which  involved  a 
review  of  the  previous  proceedings.  If  the  defendant  was 
willing  that  the  Justice  should  sit,  he  should  not  be  allowed 
the  double  advantage  of  trying  his  motion  before  him  and  of 
appealing  from  the  decision  if  adverse,  and  also  the  advantage 
of  contesting  the  propriety  of  his  sitting.  Besides,  we  think 
that  the  rule  we  have  recently  laid  down  in  People  v.  Conner, 
and  other  cases,  covers  this  assignment  We  there  held  that 
the  proceedings  of  the  Court  of  Sessions  were  to  be  construed 
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like  those  of  the  Dietriet  Court,  and  that  the  same  presump- 
tions attach  to  them  as  to  those  of  the  District  Court    If, 
from  resignation  or  other  such  cause^  one  of  the  Justices,  after 
a  trial,  should  not  be  able  to  sit  on  the  motion  for  a  new  trial, 
unquestionably  this  would  not  prevent  the  matter  from  being 
paissed  upon  bj  another  Justice  acting  in  the  place  of  the  one 
thus  incapacitated.     We  must  presume  that  a  sufficient  reaouL 
existed  tp  justify  this  change  in  the  Bench — in  other  words, 
that  the  Court  acted  properly  in  the  premises,  when  nothing 
is  shown  to  the  contrary.     These  renouu'ks  are  made  upon  the 
assumption  that  the  point,  in  the  absence  of  these  matters  of 
explanation,  is  well  taken.     But  upon  a  reconsideration  of  the 
subject  we  are  not  disposed  so  to  hold.     We  think  that  the 
ends  of  justice  might  generally  be  better  subserved  if  all  the 
members  of  the  Court  who  heard  the  case  on  the  trial  should 
sit  on  the  motion  for  a  new  trial;  but  this  is  not  a  statat<ffy 
right  or  obligation;  and  it  would  be  going  too  far  if  we  were 
to  avoid  the  action  of  a  Court  legally  constituted,  and  having 
full  jurisdiction  of  the  subject,  merely  upon  the  suggestion 
that  it  was  not  so  constituted  as  to  the  particular  members  as 
more  probably  to  insure  an  intelligent  and  satisfactory  deci- 
sion.    Cases  might  arise  where  this  point  alone,  or  in  connec- 
tion with  other  matters,  would  entitle  a  party  to  a  new  trial 
or  to  a  hearing  of  his  motion  before  the  Justices  presiding  <m 
the  trial;  but  in  the  absence  of  a  showing  of  some  special 
cause,  we  think  this  single  circumstance  does  not  constitute  a 
ground  of  reversal  of  the  judgment'' 

These  views  meet  our  approbation.    It  followa  that  ths 
judgment  must  be  affirmed,  and  it  is  so  ordered* 

Mr.  Jnsdoe  Oubbxt  expressed  no  opinico. 
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THE  SUPREME  COURT 

OOTOBEB  TERM,  186S. 


a  E.  GOBHAM  AMD  US.  RAYMOND  v.  L.  GUSOIT  ahv 
E.  M.  HAMPTON. 

To  coMFiL  A  RacoiffTBTijf  OB  ov  Pbopbstt  obtaxnm)  bt  Wmkxm, —  If  a  corpor- 
atloD  U  Indneed  Ij  the  fraudulent  repreaentatlone  of  a  part  of  Its  itoek- 
holdero  to  make  a  eonyeyance  of  Its  property,  and  the  grantee,  in  pureuanee 
of  a  preTloue  arrangement,  wamju  the  property  to  the  ■toekholdem  who 
eommltted  a  fraud,  the  Innocent  stockholdem  cannot  maintain  an  action  tn 
equity  to  compel  a  conveyance  to  them  of  such  portion  of  the  property  aa 
they  owned  of  the  itock  of  the  corporation. 

Qu0nff — Gould  the  innocent  etockholdera  maintain  aa  aetten  agalnat  Choae 
committing  the  fraud  for  damagei? 

Query  t — Would  equity  compel  a  reconveyance  of  the  property  to  the  corpor- 
ation in  aa  action  in  the  name  of  the  corporation,  or  If  the  corporation 
refnaed  to  act  in  an  action  eommeneed  la  the  name  of  the  Innoceat  etock- 
holdere  in  which  the  corporation  was  made  a  party  defendant? 

Bow  aQuiTT  WILL  BiLzsva  AGAINST  FftAUD. —  If  the  title  to  property  haa  heen 
acquired  through  fraud,  equity  will  grant  relief  by  undoing  what  haa  heea 
dene,  and  placing  the  title  where  It  was  hefove. 

Afpsai*  from  the  District  Oourt,  Fifth  Judicial  DiBtriet^ 
Tuolxunne  Oounly. 

£4TOJ 
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Argument  for  Appellants. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

John  T.  Doyle,  and  Robert  F.  Morrison,  for  Appellants, 

If  a  bill  in  equity  had  oeen  filed  by  the  corporation,  alleging 
the  fraud,  and  praying  to  have  the  deed  set  aside,  it  would 
necessarily  have  sought  to  avoid  the  transaction  in  toto,  and  to 
do  this  should  of  like  i^ecessit^  offer  to  pay  the  Kryster  mort- 
gage, principal,  interest,  and  costs,  in  full,  or  to  restore  his 
judgment  for  the  deficiency,  and  his  lien  on  the  property  (with 
the  right  to  mesne  profits  pending  redemption)  acquired  under 
Sheriil's  sale.  The  property,  when  conveyed  back  under  a 
decree  made  on  such  a  bill,  would  belong  to  the  corporation, 
and  constitute  the  fund  from  which  to  pay  its  corporate  debts, 
and  distribute  any  surplus  to  its  stockholders.  Such  a  bill 
should  of  necessity  have  charged  that  Kryster  was  privy  to 
the  fraudulent  representations,  else  the  transfer  to  him  could 
not  have  been  set  asida 

If  the  corporation  brought  an  action  for  deceit,  the  measure 
df  diamages  would  be  the  difference  between  the  value'  of  die 
property  and  what  the  company  obtained  for  it ;  and  this  sum 
when  recovered  would  also  be  a  fund,  first  for  the  payment  of 
its  creditors,  and  thereafter  for  distribution  among  its  stock- 
holders. 

These  propositions  we  deem  clear  on  elementary  principles. 
But  neither  of  these  remedies  has  been  sought  by  the  plaintiffs 
in  the  present  instance.  They  have  filed  a  bill  in  equity, 
alleging  acts  which  Ihey  elaim  constitute  a  fraud  upon  the 
corporation,  and  praying  in  effect  to  he  admitted  to  a  partidpfk- 
iion  in  the  fruits  of  such  franid^  The  property  was  corporate 
property ;  the  consideration  for  -which  it  was  sold  was  received 
by  the  corporation;  whatever  loss  was  sustained  by  parting 
with  it  at  less  than  its  value  was  a  loss  to  the  corporation, 
and  hence  the  damages  or  Tedress  which  the  law  awards  for 
wrongfully  procuring  such  result  can  only  be  awarded  to  the 
^rpoi'atioc.  The  rule  is  well  settled  that  so  long  as  a  cor- 
poration exists  it  must  be  the  plaintiff  in  an  action  to  obtam 
redress  for  an  injury  to  the  oofporate  rights  of  property.    The 
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only  exception  is  that  where  the  Trustees  or  Directors  dishon- 
estlj,  iinf aithf oUj,  or  by  collusion  with  the  other  party,  refuse 
to  do  their  duty  to  the  stockholders  bj  bringing  a  suit.  Therei 
to  prevent  a  failure  of  justice,  an  individual  corporator  is  per- 
mitted to  sue,  not  for  the  benefit  of  himself  alone,  but  for 
that  of  the  corporation.  {Hersey  v.  Veade,  11  Shepley,  12; 
Smith  V.  Hurd,  12  Mete  385;  Abbott  v.  Merriam,  8  CusL 
589;  Foss  v.  Harbottle,  2  Hare,  494;  Bobinson  v.  Smith,  8 
Paige,  232.)  So  that  in  the  present  case,  after  the  defendants 
shall  have  satisfied  the  present  judgment  against  them,  they 
will,  on  precisely  similar  allegations  to  those  contained  in  the 
complaint,  be  liable  to  respond  to  the  corporation  for  the  whole 
of  the  property  acquired  by  the  transaction  here  complained 
of  as  fraudulent.  (See  Smith  y.  Hurd  et  al,  12  Mete  871; 
Painter  v.  Henderson,  7  Barr^  60.) 

H.  P.  Barber^  for  Bespondenta. 

If  two  of  these  by  fraud  induced  the  remaining  two  to  assent 
to  a  conveyance  of  their  interest,  and  afterwards,  through  such 
fraud,  obtained  possession  of  the  entire  corporate  property, 
holding  it  as  individuals,  equity  will  treat  ^em  as  trustees 
for  the  benefit  of  their  co-corporators  thus  defrauded  to  the 
extent  of  the  interest  of  the  latter  in  the  former  corporate 
proper^  thus  fraudulently  obtained.  (Barbour  on  Parties, 
201;  Putnam  v.  Sweet,  1  Chand.  Wis.  286;  SiXk  Co.  v.  Camp- 
hell,  8  Duch.  N.  J.  639;  Sears  v.  Hotchhiss,  26  Conn.  171; 
Dennis  v.  Kennedy,  19  Barb.  518;  Tiffaney  &Bullen  on  Trusts, 
169.) 

Plaintiffs  are  not  seeking  to  set  aside  the  sale  of  this  prop- 
erty by  the  corporation,  and  possibly  could  not,  for  the  reason 
suggested  by  appellants,  that  Kryster  is  an  innocent  purchaser 
for  value.  But  although  a  Court  of  equity  might  not  have 
power  in  such  case  to  vacate  the  sale,  it  has  ample  power  to 
compel  the  fraudulent  parties  to  make  restitution  by  suffering 

the  sale  to  stand,   and  allotting  to  those  who  possessed  an 
vou  xxviii^ai  .         : 
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equitable  interest  in  the  property,  the  quantum  of  such  inter 
ofit  80  fraudulently  obtained  from  them. 

The  complaint  alleges  that  at  the  time  of  the  ezecuticHi  of 
the  EiTSter  mortgage,  ^^  plaintiffs  and  defendants  were  the  sob 
owners,  in  equal  proportions,  of  the  entire  stock  and  property 
of  said  corporation. 

In  Bayless  v.  Ome,  Freeman's  Chy.  B.  161,  and  Rdbvnsan 
V.  Smith,  8  Paige,  233,  the  stockholders  of  a  corporation  are 
designated  as  the  real  parties  in  interest 

By  the  Court,  Sandebsok,  C.  J. 

The  complaint  in  this  case  alleges  in  substance:  That  a 
.tX)rporation  called  the  .Oilson  Quartz  Mining  Company  was 
duly  formed  in  1868,  which  subsequently,  in  1861,  became 
indebted  to  one  John  Kryster,  and  to  secure  the  payment  of 
the  debt,  mortgaged  to  lihn  its  entire  corporate  properl;7,  eon- 
sistiog  of  a  certain  quartz  vein  and  quartz  mill  situated  theieoiL 
That  subsequently,  in  1862,  the  cotrporatian  being  unable  to 
pay,  Eryster  foreclosed,  and  became  the  purohaaer  at  the  sale 
at  a  price  less  than  the  amount  of  his  judgment  by  some  three 
or  four  hundred  dollars.  That  in  consequence  of  certain  false 
and  fraudulent  representations  as  to  the  condition  and  value 
.of  the  corporate  property  made  by  defendants,  plaintiffs  were 
induced  to  assent  to  a  sale  and  conveyance  by  the  corporation 
of  it»  equity  of  redemption  to  EiTBtei:,  in  consideration  of  a 
release  of  his  entire  claim.  That  at  the  date  of  the  mortgage 
and  deed  by  the  corporation  to  Eryster,  the  i^aintiffs  and 
defendants  were  the  only  stockholders,  and  each  owned  a 
fourth  of  the  stock  of  iJie  corporation.  That  after  Eoyster 
became  vested  with  the  title,  the  defendants  purchased  the 
4X>rporate  property  from  him  in  pursuance  of  a  previous  under- 
standing with  him  to  that  effect,  but  it  is  not  pretended  that 
Eryster  was  a  party  to  the  alleged  frauds  That  the  defend- 
ants took  possession  of  the  mine  and  mill  under  the  tide  thai 
obtained,  and  worked  the  $ame,  making  .therefrom  laige  profits. 
Plaintiffs  ask  a  decree  directing  defendants  to  convey  one  half 
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of  the  mine  and  mill  to  them  upon  the  payment  by  them  to 
the  defendants  of  one  half  of  the  anm  paid  by  them  to  Krystelr 
for  the  property,  and  requiring  the  defendants  to  account  with 
and  pay  over  to  the  plaintiffs  one  half  of  the  profits. 

No  demurrer  to  the  complaint  was  interposed,  but  an 
answer  was  filed  putting  in  issue  all  the  material  allegations 
of  the  complaint  so  far  as  the  gravamen  of  the  action  is  con^ 
cemed.  The  case  was  tried,  and  plaintiffs  obtained  the  relief 
for  which  they  prayed.  A  motion  for  a  new  trial  was  made 
and  denied,  and  the  defendants  have  appealed  from  both  the 
judgment  and  the  order. 

Several  points  have  been  made  which  we  shall  not  notice, 
because  in  our  judgment  the  first,  which  is  to  the  effect  that 
the  plaintiffs  cannot  maintain  this  action,  is  conclusive  of  the 
ease. 

This  action  proceeds  upon  the  theory,  (and  it  could  be 
maintained  upon  no  other,)  that  in  equity  the  defendants,  by 
reason  of  their  fraudulent  acts,  have  become  the  trustees  pt 
the  plaintiffs-  to  the  extent  of  an  undivided  half  interest  in  the 
property  in  question,  holding  and  working  the  same  for  Hxeir 
use  and  benefit.  But  we  think  it  dear  that  the  facts  set  out 
in  the  complaint  do  not  sustain  that  theory.  Where,  by  fraud 
and  deceit  a  party  is  induced  to  do  that  which,  but  for  the 
*  fraud  and  deceit,  he  would  not  have  done,  ^uily  will  inter- 
fere, and,  so  far  as  it  can  be  done,  restore  him  to  his  original 
rights.  If  the  defrauding  party  has  obtained  bj  such  means 
the  title  to  property,  equity  will  convert  him  in^o  a  trbstee 
for  the  defrauded  party,  and  will  compel  the  execution  of  th^ 
trust  by  ordering  the  deed  so  obtained  to  be  cancelled  or  the 
property  reconveyed,  thus  replacing  the  property  and  the 
parties  where  they  were  originally;  thus  undoing  what  has 
been  done,  and  putting  the  title  where  it  was  before,  or,  in 
other  words,  adjudging  that  the  title  remains  unchanged  and 
unaffected  by  the  conveyance,  because  the  same  is  in  equity 
null  and  void,  by  reason  of  tiie  fraud  and  deceit  by  which  it 
was  obtained. 

Such  relief,  however,  the  plaintiffs  are  not  in  a  position  to 
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olaim.  Thej  never  had  any  titlA|  legal  or  equitable^  to  the 
property  in  question.  They  have  not  only  not  convoyed  any- 
thing to  the  defendants^  but  they  had  nothing  to  convey. 
The  property  belonged  to  the  corporation  and  not  to  tliem, 
and  the  corporation  and  not  they  conveyed  it  away  under  the 
jEraudulent  inducements  in  question.  So  far  aa  any  right  to 
the  form  of  relief  sought  in  thia  action  is  concerned^  the  fraud 
-was  committed  against  the  corporation  and  not  against  them. 
.It  may  be  that  they  could  maintain  an  action  sounding  in 
damages,  but  we  think  it  clear  that  they  are  not  entitled  to 
the  kind  of  relief  which  they  are  now  seeking.  That  they 
can  only  obtain  indirectly  through  the  action  of  the  coipora- 
tion.  Should  the  corporation  refuse  to  act,  however,  it  is 
possible  that  the  plaintiffs  nught  maintain  an  action  for  the 
relief  in  question,  by  alleging  that  fact  and  making  the  cor- 
poration a  party  defendant,  in  which  case  the  Court  (the 
sequisite  parties  being  before  it)  might  direct  an  account  and 
^transfer  of  the  property  to  the  corporation  for  the  benefit  of 
all  ooncemed.  But  upon  thia  point  we  express  no  opinion. 
{Hersey  v.  Veasie,  24  Maine,  9;  Smith  v.  Hurd,  13  Hetcalf, 
S85;  Ahhott  v.  Merriam,  8  Cush.  589;  Robinson  v.  Smith,  3 
Paige,  332.) 

The  judgment  is  reversed  and  the  Court  below  dizeeted  to 
Hig-migy  the  action* 


H.  W.  OAEPENTIER  v.  M.  MENBENHALL  ef  oh 

dusTn  ov  Tbnamt  in  Gokicon  bt  Go-tbnant.— a  ttndbkg.  In  a  gpcdAl  fc^ 
diet,  In  an  action  of  ejectment  broa^t  by  a  tenant  in  common  against  ft 
d^-tenant  who  It  In  the  occupancy  of  tba  land  held  In  common,  that  th« 
plaintiff  demanded  of  hia  co-tenant  to  bt  lot  into  the  immediate  pooesBloa 
of  the  Mune,  and  that  the  co-tenant  refosed,  ia  not  a  flndJnc  of  tn  ouster, 

-        either  in  terms  or  by  legal  conclusions. 

"Thi  fact  or  OusTBB  ov  ▲  Co-¥aNANT  MUST  wu  vouND. —  The  law  will  not  pi«> 
Bume  from  acts  of  ownership  by  one  tenant  in  common,  nor  from  his  refssal 
to  allow  a  co-tenant  to  enter,  nor  from  both  combined,  that  there  was  ss 
Intent  to  oust,  but  the  Intent  to  oust  must  be  established  aa  a  fact  lij  the 
finding  of  the  Jury. 

Ouster  of  Co-tenilnt  may  bi  znfbrbbd  vbom  Dbicabd  and  BBmub— If  a 
tenant  in  common  demand  of  his  co-tenant,  who  la  la  tiia  occupancy  of  tht 
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commflta  protMity*  to  be  let  into  possession,  and  tbe  co-tenant  refosea  an4 
does  not  give  anj  explanation  of  his  refusal,  the  Court  would  be  jnstiiled  In 
directing  or  advising  tbe  Jur7  to  infer  an  oiister. 

POBCHAsn  ov  AX  Inrmamn  nr  Land  bt  oini  who  wub  caxaN  PoanssiMr 
WBONGFULifT.-^  If  One  who  takes  possession  of  land  nnlawfallj  afterward^ 
becomes  a  tenant  In  common  in  the  ownership  of  the  same,  the  moment  be 
becomes  such  tenant  In  common  his  possession  loses  Its  hostile  character, 
and  the  presumption  la  that  It  remains  amicable  until  tbe  eontrary  la  mado 
to  appear. 

IUmaoks  in  B'jbctubnt.—  In  ejectment  by  a  tenant  in  common  against  a  eo-. 
tenant  who  took  possession  wrongfully,  but  afterwards  became  a  co-tenant, 
plaintiff  cannot  in  that  aetion  reeorer  damages  for  tbe  period  while  tba 
defendant  was  unlawfully  in  posfBeeslon. 

DiAiCAGas  IN  EjBCTifBNT  AGAINST  Co-TBNANT^— A  tenant  In  common.  In  eject- 
ment against  his  co-tenant,  cannot  in  that  action  recover  damages  or  mesne 
profits  for  tbe  period  during  which  tbe  possession  of  tbe  co-tenant  was  not 
adverse. 

Bamagss  Arm  Ousm  ov  Co-tbnant. —  A  tenant  In  common  who  la-  odated 
by  a  co-tenant,  may  recover  damagea  In  ejectment  froin  tbe  time  of  tbo 
ooater,  according  to  bla  right 

Appeal  from  the  District  Court,  Fourth  Judicial  Distrio^ 
Contra  Costa  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

E.  £•  CarpenUer,  for  Appellant 

Thomas  A.  Brown,  and  John  Reynolds,  for  Bespondentft 

By  the  Courts  Shaftxb,  J, 

This  is  an  action  of  ejectment  The  trial  was  by  jury,  who 
returned  a  special  verdict  upon  issues  submitted  to  them  by 
the  Court  Judgment  was  entered  upon  the  findings  in  favor 
of  the  defendants.  The  plaintiff  appealed,  and  at  the  July, 
term,  1864,  the  judgment  was  reversed  by  this  Court  and  a 
new  trial  ordered,  on  the  authority  of  Oarpentier  v.  Webster. 
The  appellant  moves  that  the  order  be  vacated,  and  for  judg- 
ment in  his  favor  upon  the  special  verdict 

The  jury  have  found:  First — That  the  plaintiff,  on  and 
prior  to  the  first  day  of  September,  1868,  was,  and  that  he 
still  is,  the  owner  in  fee  of  the  equal  undivided  half  of  thp 
Bancho  of  San  Bamon,  embracing  the  premiss  described  in 
the  complaint,  and  of  a  further  undivided  interest  equal  to 
three  hundred  and  twenty  acres.       Second  — That  all  the 
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defendants,  with  the  exception  of  Stout,  Slankard  and  White, 
entered  into  possession  on  the  day  before  named.  That  Stout 
took  poBsession  July  14,  1863,  White  on  the  14th  of  May, 
1860,  and  Slankard  on  the  8d  of  January,  1868  —  the  day 
when  the  complaint  was  filed.  That  all  the  defendants  have 
oojatinued  in  possession  since  the  date  of  their  respective  en- 
tries. Third  —  That  none  of  the  defendants  had  any  title  to 
the  demanded  premises  prior  to  the  9th  of  March,  1860,  nor  any 
right  to  the  possession  of  the  same  nor  any  part  thereof;  but 
that  on  that  day  they,  with  the  exception  of  Stout,  White  and 
Slankard,  became  tenants  in  common  with- the  plaintiff.  That 
Stout  became  such  tenant  July  14,  1862;  White,  May  14, 
1860;  and  Slankard,  January  3,  1863.  Fourth  — That  the 
plaintiff,  prior  to  the  comm.encement  of  the  action,  and  between 
the  15th  and  20th  of  December,  1862,  served  upon  each  of 
the  defendants,  personally,  the  foUovdng  written  demand: 

f.  ■ 

"  Saw  Eamon,  December  20, 1862. 

^'Sib:  You  vnll  please  to  take  notice  that  the  lands  and 
premises  now  occupied  by  you  are  part  and  parcel  of  theEancho 
San  Eamon,  of  which  I  am  the  principal  owner,  and  that  I  de- 
mand to  be  let  into  the  immediate  possession  and  enjoyment  of 
the  same,  and  every'  part  and  parcel  thereof. 

"  Eespectf ully  yours, 

"H.  W.  CABPBirraBE.*' 

Fifth  —  The  rental  value  of  each  of  the  parcels  occupied  by 
the  respective  defendants. 

.  Two  questions  have  been  discussed  by  counsel — first,  is  the 
plaintiff  entitled  to  judgment  on  the  special  verdict?  and  if  bo, 
then,  secondly,  for  what  amount  by  way  of  damages  ! 

The  second  question  it  will  be  imnecessaiy  for  us  to  con- 
sider, for  we  are  satisfied  that  the  special  verdict  does  not  lay 
an  adequate  foundation  for  a  judgment  in  the  plaintiff's  favor 
on  the  main  question  involved. 

The  trouble  with  the  verdict  is,  that  it  does  not  find  an 
ouster,  either  in  terms  or  by  legal  conclusion.  A  demand  is 
found,  and  a  rrfiisal  matcliing  the  demand;  but  '^ demand  and 
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refusal"  ddes  not  fall  within  any  definition  of  ^^oaster,''  as 
that  term  is  used  in  the  law  goTeming  the  relation  of  tenants 
in  common.  Neither  acts  of  ownership  by  one  tenant  in  oom^ 
mon^  nor  refusal  to  allow  co-tenants  to  enter,  necessarily  work 
a  disseizin.  The  law  will  not  presxmie  from  either  the  one  or 
the  other,  nor  from  both  combined,  that  there  was  an  intent 
to  oust.  That  intent  must  be  established  as  a  fact  by  the 
finding  of  the  jury.  Conversion  is  one  of  the  points  to  be 
established  in  actions  of  trover;  but  it  is  settled  that  ^^  demand 
and  refusal "  is  not  conversion,  but  only  evidence  of  it  for  the 
consideration  of  the  jury.  In  the  absence  of  all  explanation, 
the  Court  would  be  justified  in  directing  or  advising  the  jury 
to  infer  a  conversion,  or  an  ouster  in  a  case  like  the  one  at  bar, 
from  the  fact  of  demand  and  refusal;  but  the  inference  is  to 
be  made  by  the  jury  and  not  by  the  Court  (2  Stark.  Ev« 
683 ;  PrescoU  v.  Nevers,  4  Mason,  330 ;  Cummings  v.  Wyman, 
10  Mass.  468;  Carperdier  v.  Webster,  27  Cal.  624.) 

But  it  is  insisted  that  the  verdict  finds  an  ouster  of  the 
plaintiff  by  all  the  defendants,  except  Stout,  White,  and 
l^ankard,  prior  to  the  demand  and  refusal,  and  independent  of 
it,  to  wit:  their  unlawful  entry  upon  the  premises  in  Septem- 
b^,  1858 —  a  year  and  a  half  before  the  rights  of  the  defend- 
ants as  tenants  in  common  were  acquired. 

It  is  said,  in  support  of  this  position,  that  the  possession 
acquired  in  1858  was  by  disseizin,  and  it  is  added,  ^'  that  the 
possession  never  lost  its  hostile  character;''  and  it  is  upon 
this  assumption  of  fact  that  the  whole  argument  turns.  But 
thb  verdict  demonstrates  that  the  possession  unlawfully  taken 
in  1858  did  lose  its  hostile  character,  prima  facie,  on  the  9tk 
of  March,  1860,  when,  as  the  verdict  finds,  they  became  ten- 
ants* in  common  with  the  plaintiff.  The  moment  the  defend- 
ants  became  tenants  in  common  with  the  plaintiff,  their  pos- 
session lost  its  hostile  character  by  the  legal  effect  of  the  fact; 
and  it  cannot  be  presumed  that  the  potoessioh  was  otherwise 
than  amicable  thereafter,  until  the  contrary  is  made  to  appear. 

It  is  further  claimed  that  an  ouster  is  manifested  on  the 
face  of  the  answers ;  and  here  we  are  referred  to  Harrison  v. 
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Taylor  et  dl.,  88  Missouri,  211.  The  doctrine  of  that  case  u 
that  when  a  defendant,  sued  in  ejectment  by  a  tenant  in  com- 
mon,  states  in  his  answer  that  ^^he  holds  the  premises 
adversely  against  ftU  persons/^  the  action  will  not  fall  on  the 
ground  that  there  was  no  demand  made  previous  to  the  acticm. 
The  case  at  bar  is  not  within  the  rule.  The  answers  here 
contain  no  averment  or  admission  of  adverse  possession  on 
the  part  of  any  of  the  defendants,  but  deny  the  ouster  all^d 
in  terms. 

Though  we  have  declined  to  pass  upon  the  question  of  the 
amount  of  damages  to  which  the  plaintiff  is  entitled,  for  the 
reason  that  on  this  record  it  does  not  appear  that  he  is  enti- 
tled to  any,  still,  as  the  case  must  go  back  for  a  new  trial, 
under  the  order  already  made,  we  deem  it  proper  to  state  the 
principles  by  which  ^e  question  of  damage  must  be  eon- 
trolled. 

As  to  damages  which  accrued  prior  to  March  9tb,  1860, 
traceable  to  die  ouster  of  1858,  they  cannot  be  recovered  in 
this  action.  For  the  reasons  already  stated,  that  ouster  has 
become  unavailable  as  a  basis  of  recovery  in  ddef,  and  it  is 
therefore  unavailable  in  this  action  as  a  ground  for  the  recovery 
of  damages  resulting  from  it  A  party  may  recover  specifio 
real  property,  "with  damages  or  without  them,"  (Prac  Act, 
Sec.  64,)  but  when*  he  sues  to  recover  such  property  with 
damages,  he  cannot  recover  damages  if  he  fails  to  recover  the 
property.  The  Practice  Act  states  an  exception  to  this  role, 
but  the  case  at  bar  is  not  within  it.     (Prac  Act,  Sec  266.) 

As  to  damages  during  the  interval  between  the  9th  of  March, 
1860,  when  the  defendants,  or  most  of  therOy  became  tenant 
in  common  with  the  plaintiff,  and  the  demand  and  refusal  of 
December,  1863,  neither  damages  nor  rents  and  profits  can  be 
recovered  in  this  suit,  for  in  l^al  judgmoit  the  possession  of 
the  defendants  during  that  time  was  not  adversary,  but  amies- 
ble,  and  in  strict  keeping  with  the  title. 

As  to  damages  that  have  accrued  since  the  d«nand  and 
refusal,  if  it  shall  turn  out  as  matter  of  fact  that  the  refusal 
was  not  supported  by  some  legal  right  to  refuse — baring  in 
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fact  no  other  or  better  basis  than  the  assumption  that  the 
plaintiff  had  no  right  of  entry  on  the  premisel — then  the  plain- 
tiff will  be  entitled  to  recover  damages  according  to  his  ri^ht^ 
and  the  plea  of  the  Statute  of  Limitations  will  not  bar  tbt 

Motion  for  judgment  on  the  verdict  denied* 


Hr.  Justice  BHoniss  expressed  no  opinion* 


J.  T.  mOKINBOTHAM  v.  P.  MONROE  a  oL 

VAiLinta  TO  FiLS  BKnm  ob  Pomrsw— Whm  the  time  ton  flltaif  hvlefi  hts  iK« 


pired,  end  no  hrlefg  or  points  hnTO  heen  tiled,  end  the  ease  Is  talHB  o^  tm 
la  Its  proper  order,  tfM  Jvdgaient  wUl  be  i 


Appeiai.  from  the  District  Courts  Fifth  Judicial  District 
San  Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  GoorL 

Tyler  d  Cobh,  for' Appellant 

John  0.  BywM,  for  Sespondenti» 

By  the  Court,  Sawyxb^  J. 

The  time  for  filing  briefs  having  eocpired  three  months  ago, 
and  none  having  been  filed,  and  there  being  no  points  on  file, 
as  required  by  rule  seventeen,  the  judgment  is  a£5rmed,  on 
the  authority  of  Edmondson  v.  Alameda  County^  24  CaL  349, 
and  Huiton  ▼.  Reed,  25  CaL  488.  A  like  disposition  will  be 
made  of  all  cases  similarly  situated,  when  taken  up  for  decision 
in  their  proper  ordes* 


Arffam«nt  for  Appellant 


THE  PEOPLE  V.  J.  F.  SHULEEL 

ImiCTMBNT  JVOB  ROBBBBT. —  Ab  lodlctmeot  for  robterj  1m  not 
charges  tbat  the  property  wae  forcibly  and  violently  taken 
and  agalnit  his  will,  and  that  another  person  was  the  owner  of  It,  theBgl 
It  fails  to  aver  that  it  was  taken  without  the  consent  or  asaiast  the  will 
of  the  owner,  and  bIbq  ^Ua  to  a^er  the  eharscttr  of  the  pobhmIow  of  th^ 
person  from  whom  it  was  taken. 

CRAifOB  OF  Vbnue. —  Bias  or  prejudice  of  the  presiding  Judge  is  bo  Ispl 
ground  for  a  change  of  the  place  of  trial  of  a  criminal  aetkML 

Samb. —  An  affldavit  for  a  change  of  venue  in  a  criminal  action  made  by  de- 
fendant, which  states  that  he  is  informed  hy  his  counsel  and  bsUsres  that 
the  Sheriff  and  his  deputies  are  biased  and  prejudiced  againat  hha,  li 
Insufficient. 

▲vriDAviT  bob  CsaMOB  09  VbnubJ— An  aadavit  for  a  change  o<  vcoue  la  s 
criminal  case,  which  states  upon  information  and  belief  that  the  peopit  o( 
the  connty  are  prejudiced  against  the  defendant,  is  insnfflclsnt. 

dBQUMBSAHTiiLii  BvxDBNCB.— Where  a  criminal  charge  Is  to  be  proved  hf  ci^ 
cumstantlal  evldenee,  tho  proof  ought  to  be  not  only  osBslBtSBt  wMb  tbi 
prisoner's  guilt,  but  inconsistent  with  any  other  reasonaMo  hypothesis  ess- 
sistent  with  the  proof. 

Chabob  or  CouBT  in  Cbimimal  Cabb. —  The  presumption  in  the  appellate  Oovt 
is  that  the  charge  of  the  Court  to  the  jury  In  a  erhBtnal  cbbo  was  hi  wil^ 
Ing,  unless  the  record  shows  It  was  not. 

Apvjull  from  the  County  Court,  Butte  County. 

The  defendant  appealed* 

The  other  facts  are  stated  in  the  opinion  of  tibe  Oooit 

Coffroth  £  SpavMing,  for  Appellant 

It  is  not  charged  that  Wyckoff  was  tlie  bailee  of  Whitmg. 
Thie  ownership  is  in  the  latter,  while  the  felonious  taking  waa 
from  the  former.  It  does  not  aver  the  character  of  the  posses- 
sion of  WyckoS,  or  that  he  was  the  agent  or  servant  of  the 
owner  of  the  property.  In  fact,  the  indictment  charges  two 
distinct  and  positive  offenses.  First,  in  terms,  it  is  oompleto 
for  an'  assault  upon  the  person  of  Wyckoff ;  and  secondly,  it 
charges  a  larceny  of  the  property  of  Whiting,  and  then,  to 
fill  up  the  interstices  of  bad  pleading,  technically  designated 
the  whole  wrongdoing  as  highway  robbery.  We  hold  that 
to  make  the  indictment  sufficient  for  robbery,  the  character  of 
the  possession  of  Wyckoff  of  the  property  should  be  fully  and 
substantially  set  out    The  indictment  must  give  the  partieo- 
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lar  circuTustances  of  the  offense  charged.     (Wood's  Dijgest,  p« 
288,  Sec.  239.) 

One  of  the  ^^ particular  circumstances"  in  this  case  is,  the 
character  of  the  possession  of  Wyckoff  of  the  property  alleged 
to  be  stolen.  As  the  indictment  is  drawn,  all  the  averments 
may  be  true,  and  yet  the  defendant  not  be  guilty  of  robbery. 
The  money  alleged  to  have  been  litolen  may  have  first  been 
taken  unlawfully  by  the  party  put  in  fear.  If  so,  the  forcible 
retaking  of  them  from  him  by  the  defendant  would  not  be  the 
offense  of  robbery.  {OommonweaUh  v,  Clifford,  8  Cushin^ 
216,  217;  Bex  v.  HdH,  3  Car.  &  P.  409.)  The  indictment 
does  not  state  that  money  or  property  was  taken  against  the 
will  of  the  owner.  In  fact  there  is  nothing  shown  whereby  we 
can  ascertain  how  Wyckoff  obtained  possession  of  the  propeorty 
from  the  owner. 

/.  O.  McCtUUmgh,  Attamey-Oeneral,  for  die  People. 

There  was  no  error  in  overruling  the  demurrer  to  the  indict- 
ment It  was  not  necessary  to  set  forth  the  facts  and  cir6umr 
stances  showing  the  bailment  It  ii^as  only  necessary  to  set 
forth  such  facts  in  an  indictment  for  the  special  statutory 
offense  created  by  section  seventy-one  of  the  Act  concerning 
crimes  and  punishments  where  the  bailee  of  good^  convertF 
the  same  to  his  own  use,  etc^  (Wood^s  Digest,  889;  People 
V.  Poggi,  19  Cal.  600.)  This  indictment  was  a  good  common 
law  indictment  for  robbery.  The  two  cases  referred  to  by 
counsel  for  the  appellant  are  not  applicable  to  such  a  case  as 
this.  The  case  of  Bex  v.  Holly  8  Car.  and  Payne,  409,  simply 
decides  that  the  question  whether  the  defendant  entertained  I  a 
bona  fide  impression  l^at  the  property  was  his  or  not  should 
be  left  to  the  jury.  And  the  case  of  Oommanwealth  v.  Clifford, 
simply  decides  Hxat  the  indictment  must  allege  that  the  stolen 
goods  were  the  property  of  the  defendant  or  the  property  of 
some  third  person.  Here  it  is  alleged  that  the  property  was 
taken  from  the  person  of  Wyckoff^  and  that  the  same  was  the 
property  of  B.  F.  Whiting,  the  third  person.  In  the  Massa- 
chusetts case  the  property  was  not  alleged  to  be  the  property 
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of  anybody  at  alL  Certainly  it  was  not  neceaeaiy  for  the 
pleader  to  set  up  in  the  indictment  negatively  that  the  defend- 
ant was  not  the  a^^ent  of  Whiting,  not  even  under  the  common 
law,  and  much  more  so  not  under  the  liberal  provisions  of  our 
statute.    (See  especially,  People  v.  King,  27  OaL  507.) 

By  the  Oourt,  Oubbey,  J. 

The  defendant  was  indicted  with  several  others  by  the  Grand 
Jury  of  Butte  Coimty  for  the  crime  of  robbing  Charles  A. 
Wyckoff  of  three  hundred  dollars  in  money  and  eighty-five 
ounces  of  gold  dust  of  the  value  of  fifteen  hundred  doUan, 
and  three  leather  purses  of  the  value  of  seventy-five  cents, 
which  the  indictment  alleges  was  the  property  of  one  B.  F. 
Whiting.  To  this  indictment  the  defendant  demurred  on  the 
ground  that  the  facts  stated  therein  do  not  constitute  a  public 
oflFense,  specifying  particularly  whe^in.  The  demurrer  was 
overruled  and  the  defendant  pleaded  not  guilty.  He  was  aft6^ 
wards  tried  and  found  guilty,  and  sentenced  to  be  imprisoned 
in  the  State  Prison  for  the  term  of  ten  years. 

L  The  objection  made  to  the  indictment  the  defendanfi 
counsel  insists  should  have  been  sustained  by  the  Court  The 
fifty-ninth  section  of  the  Act  concerning  crimes  and  punish- 
ments defines  robbery  as  follows:  ^'Eobbery  is  the  felonions 
and  violent  taking  of  money,  goods  or  other  valuable  thing 
from  the  person  of  another  by  force  or  intimidation."  This 
in  no  material  respect  is  different  from  the  common  lav 
definition  of  the  crime  of  robbery.  If  the  offense  is  chai^ 
essentially  and  substantially  as  it  is  defined  by  the  statute 
then  the  indictment  must  be  regarded  as  sufficient  The  Act 
to  r^ulate  proceedings  in  criminal  eases  requires  that  the 
indictment  shall  contain  a  statement  of  the  acts  constituting 
the  offense.  The  party  accused  must  be  charged  directly,  and 
the  offense  must  be  chaiged  in  the  same  unequivocal  mannar, 
together  with  the  particular  circumstances  of  it  when  neeea- 
sary  to  constitute  a  complete  offense.  (Laws  1851,  pp.  887, 
288.) 
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The  indictment  dbarges  that  the  defendants,  on  a  certain 
dajy  at  a  particular  place  in  Butte  Oounly,  ^^  npon  Charles  A. 
Wyckoff  did  feloniously  make,  an  aseairlt  and  put  him  in  fear 
and  danger  of  his  life,  and  from  his  person  and  control,  and 
against  his  will,  did  feloniously,  forcibly  and  violently  steal, 
take  and  carry  away  certain  property  and  money  which  is 
particularly  deaeribed  of  a  specified  valne^  alleging  the  same 
to  be  "the  property  and  money  of  B.  F,  Whiting.**  It  is 
claimed  on  the  part  of  the  defendant  that  the  indictment  is 
bad  because  it  is  not  stated  therein  that  the  property  was 
taken  from  the  person  or  presence  of  the  owner  or  against  his 
will,  or  without  his  knowledge  and  consent;  and  further,  be- 
cause it  is  not  stated  that  Wyckoff  had  the  right  of  possession 
of  the  property,  or  was  in  the  peaceable  possession  of  it,  when 
it  was  taken. 

The  indictment  does  not  state  that  the  property  which  the 
defendant  with  others  was  charged  with  feloniously,  forcibly 
and  violently  taking  from  Wyckoff  was  taken  from  Whitings 
or  without  his  knowledge  and  consent  The  statute  does  not 
require  that  the  indictment  shall  in  terms  contain  such  a  state- 
ment, nor  a  statement  in  terms  that  the  bailee  of  it  had  the 
right  of  possession.  The  indictment  does  state  that  from  the 
person  and  control  of  Wyckoff,  and  against  his  will,  the  de- 
fendants did  feloniously,  forcibly  and  violently  steal,  take  and 
carry  away  the  money  and  property  described.  It  thus  ap- 
pears that  Wyckoff  had  possession  of  the  property  when  it  was 
taken,  for  it  was  taken  from  bis  pers(m  and  control.  Having 
possession  of  it,  the  law  deems  that  possession  rightful,  and 
therefore  the  right  of  Wyckoff  to  the  possession  need  not  be 
stated  in  the  indictment.     (Laws  1851,  p.  289,  Sec  248.) 

When  money  or  goods  are  stolen  out  of  the  poesession  of  a 
bailee,  they  may  be  described  in  the  indictment  as  the  prop- 
erty of  either  bailor  or  bailee.  {Btate  v.  Bomervitte,  21  Maine^ 
14.)  .  The  cases  usually  given  as  an  illustration  of  this  rule 
are  those  of  goods  left  at  an  inn ;  cloth  given  to  a  tailor  to  man^ 
nfacture^  and  linen  to  a  laundress  to  wash;  chattels  intrusted 
to  a  peraon  for  safe  keeping;  goods  levied  ui>on  by  a  Sheriff 


OptatoB  «(  tk«  Ooort. 

or  Constable^  and  in  bis  eoBtody.  In  sndi  cases  the  propertj 
niay  be  laid  in  the  indietment  as  the  goods  and  chattels  of  the 
bailee  or  of  the  OMoier,  at  the  option  of  the  prosecutor.  (Wha^ 
ton's  Free  of  Indictments,  192,  and  the  authorities  there  cited.) 
In  People  v.  Vice,  21  CaL  846,  the  Court  held  that  an  indidr 
ment  for  robbery  must  contain  an  allegation  ad  to  the  owner- 
ship of  the  property  of  which  the  party  named  was  robbed,  or 
that  it  did  not  belong  to  the  defendant  The  Court  then  say: 
^'It  is  not  necessary  that  the  property  should  belong  to  tiie 
party  from  whose  possession  it  was  forcibly  taken.''  We  think 
th^  indictment  was  properly  sustained. 

XL  Before  the  trial  was  commenced  the  defendant,  with  his 
oo-defendants,  made  an  application  to  change  the  place  of 
trial  on  the  ground  that  they  could  not  obtain  a  fair  and 
impartial  trial  in  the  Court  in  which  the  case  was  pending. 
The .  reasons  assigned  in  support  of  the  ground  stated,  were 
that  the  Judge  of  the  Court  and  the  Sheriff  and  hia  deputies 
>rere  biased  and  prejudiced  against  the  defendants,  and  had  at 
divers  times  and  occasions  expressed  to  many  citizens  o£  the 
County  of  Butte  their  opinions  that  the  defendants  were  gailtj 
(Of  the  offense  with  which  they  stood  chai^ged;  by  which  tbe 
pti})lic,  and  particularly  the  citizens  of  said  county,  were  biased 
and  prejudiced  against  the  defendants.  That  the  newqMiper 
published  at  Oroville  in  said  county,  and  the  press  of  the 
$t¥ite  g^erally,  had  teemed  with  articles  of  abuse  and  slander 
against  the  defendants,  which  had  been  spread  broadcast  over 
Biitte  Co\mty  to  sudi  an  extent  that  the  eitisens  thereof  had 
tmanimously  become  biased  and  prejudiced  against  >  the  defend- 
ant^, and  therefore  were  not  qualified  to  give  the  defendants 
a  fair  trial  The  allegation  of  the  defendants  respecting  the 
]biaa  ftnd  prejudite  of  the  Judge  and  Sheriff  and  Us  depo- 
ties,  and  the  people  of  the  6ounty,  againat  them  wa^  as  appears 
from  the  defendant's  affidavit,  upon  information  which  they 
4epo9ed  they  believed  ite  be.  true.  This  application  was  denied 
Vy  the  Courts  .    .; 

!  In  respect  to  the  bias  and  prejudice  of  the  Judge,^  which  die 
4ef6snda9ts.dQpo0Qd;to  exists  as  inforined  by. their  ooonsd,  the 
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cases  of  The  People  v.  WiUams,  24  CaL  83,  and  The  ^People 
V.  Maheney,  18  Oal.  185,  are  dedsive  and  adverse  to  defead- 
ants'  position. 

The  charge  made  hj  the  defendants  that  the  Sheriff  and  his 
dq>nties  were  biased  and  prejudiced  against  them  and  had 
expressed  opinions  of  their  guilt,  is  made  upon  information 
derived  from  their  counseL  If  the  charge  was  admitted  to  be 
true,  we  are  not  satisfied,'  notwithstanding  thje  impropriety  of 
those  officers  indulging  in  the  expression  of  opinions  which 
xnight  contribute  to  defeat  the  due  i^dministration  of  justice, 
that  it  would  be  a  good  and  sufficient  ground  to  authorize  the 
Court  to  change  the  place  of  triaL  But  the  charge  cannot  be 
regarded  as  sustained.  The  afi^avit  pointed  to  the  souxce  of 
the  defendants'  inf orpiation,  whiph  wa9  coiiyeniently  accessi- 
ble. In  such  cases  the  party  relying  upon  facts  and  dbrcum? 
f jbances  of  which  he  is  informed  and  whioh  he  believes,  should 
produce  from  the  source  or  sources  of  his  information,  wheSn 
he  can  conveniently  do  so,  evidence  of  their  truth.  A  rule 
requiring  less  than  this  would  be  attended  with  great  incon- 
venience and  operate  in  many  instances  to  defeat  tiiue  ends  of 
justice. 

.  The  defendant's  affidavit  does  not  establish  the  fact  that  the 
people  of  the  County  of  Butte  were  so  prejudiced  against 
jhim  f^s  t^  become  disqualified  to  act  as:  jurors  in  this  case. 
The  statement  in  this  respect  was  upon  his  information  and 
belief,  which,  standing  alone^  no  Court  in  -the  exercise^  of  a 
proper  discretion  could  regard  of  svfficie&t  probatiyef  force  to 
authpiiize  a  change  of  the  place  of  t?i^         .    /: 

m.  Li  the  general  charge  of  the  Cburt  to  the  ju!ry,  it  is 
stated  that  the  evidence  in  the  case  is  mgttily  of  a  ^cuinstan- 
tial  nature.  The  defendants'  counsel  seems  to  have  so  con- 
sidfo^ed  4t,  i^nd  ftlti^arwank  n^quested  t^^^  to:instruet  the 

jury  in  these  words:  '^In  the  application  of  circunistantiail 
evidence  the  utmost  caution  should  be  used;  it  is  always  insuffi- 
cient to  convict  or  warrant  a  verdict,  when  assuming  all  to  be 
proved  which  the  evidence  tends  to  prove^  some  other  hypoth- 
esis may  etiU  be  true." 
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The  rule  on  the  point  to  which  this  requested  instroction 
seems  to  have  been  directed,  is  that  where  a  criminal  charge 
is  to  be  proved  by  circumstantial  evidence,  the  proof  ought  to 
be  consistent  with  the  prisoner's  guilt,  but  inconsistent  with 
every  other  rational  conclusion,     (1  Greenleaf  s  E|7.  Sec  84.) 
The  instruction  requested  is  obscure  if  not  without  any  definite 
meaning  whatever.    The  hypothesis  supposed  to  be  found  in 
the  sentence  as  the  antithesis  of  the  words  "other  hypothecs*' 
is  indeftnite,  and  quite  top  obscure  to  serve  as  a  guide  to  a  jury 
in  such  cases.     If  the  requested  instruction  was  intended  to 
inculcate  the  rule  above  stated,  then  the  hypothesis  to  which 
it  was  sought  to  refer  the  proof  should  have  been  qualified  as 
reasonable  and  consistent  with  such  proof.    In  our  judgment 
the  Court  properly  refused  to  give  to  the  jury  this  requested 
instruction. 

IV.  The  defendant  assigns  as  error  that  the  instructions  of 
the  Court  to  the  jury  were  not  in  writing.  That  they  were 
not  in  writing  this  Court  is,  in  efiFect,  asked  to  presume, 
because  it  does  not  appear  that  they  were  in  writing.  But 
as  we  held  in  People  v.  Chung  Lit,  17  CaL  322,  and  in  The 
People  V.  Oarcia,  25  Cal.  531,  we  hold  in  this  case,  that  in 
tlie  absence  of  evidence  to  the  contrary,  the  presumption  is 
that  the  instructions  of  the  Court  to  the  jury  were  in  writing. 
If  the  Court  erred  in  this  respect,  it  was  the  business  of  the 
defendant  to  show  it.    It  will  not  be  presumed. 

IVe  have  examined  the  several  points  which  the  defendants' 
counsel  have  deemed  of  sufficient  importance  to  present  for 
consideration,  and  are  ol  the  opinion  the  judgment  should  be 
affirmed. 

Judgment  affirmed* 

Mr.  Justice  Shavtxe  and  Mr.  Juadee  Shodbs  apresMd  no 
i^inion* 
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W,  H.  STONE  6t  (d.  V.  BUNKER  HILL  COPPER,  GOLD, 
AND  SILVER  MINING  COMPANY. 

OouiT  ComfiBBiomnu — A  Court  COmmiaoloner  hai  no  jarisdlrlion  to  hoar  • 

motion  or  make  any  order  in  reference  to  the  dlssolntiop  of  an  Injunction, 

nnleaa  the  motion  la  referred  to  him  by  the  Court. 
QM^nff  —  Can  an  appeal  be  taken  from  an  order  of  a  Court  Cbmmlaeloner 

dlaaolytng  an  Injunction,  without  flrat  applying  to  the  DIatrlet  Court  to  eor- 

tact  the  error. 

AppEix  from  the  District  Court,  Elerenth  Judicial  District^ 
El  Dorado  County, 

The  defendant  was  a  corporation  organized  for  mining  pur- 
poses in  EI  Dorado  County^  having  its  place  of  business  at  the 
Peuobsoot  Housoy  in  said  county. 

The  plaintiffs^  who  were  stockholders  in  the  corporation^ 
^mmenced  the  action  to  enjoin  the  corporation  from  remov- 
ing its  place  of  business  to  San  Francisco. 

A  preliminary  injunction  was  granted.  The  defendants 
gave  notice  that  they  would  move  the  Court  Commissioner  of 
El  Dorado  County  for  a  dissolution  of  the  injunction.  The 
injunction  was  dissolved.  The  plaintiffs  appealed  from  the 
order  dissolving  the  injunction. 

8.  dk  0.  E.  Williams,  for  Appellants. 
Blanchard  di  Horvhlower,  for  Bespondent 
By  the  Court,  Sawtsb,  3. 

The  only  point  made  by  the  appellant  is,  that  the  Court 
Commissioner  bad  no  jurisdiction  to  dissolve  the  injunction. 
The  powers  of  Court  Commissioners  are  prescribed  by  the  Act 
of  1863y  ''  concerning  the  Courts  of  justice  of  this  State,  and 
judicial  officers'^  (Laws  1863,  p.  838,  Sec  40.)  This  was  a 
contested  motion  brought  before  the  Commissioner  on  notice, 
and  not  "referred  to  him  by  the  Court  for  determination." 
We  think  the  Commissioner  had  no  jurisdiction  to  hear  the 
•motion,  or  make  the  order  without  a  reference  by  the  Court 
vou  XXVIII.— sa 
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in  pursuance  of  the  second  clause  of  section  forty.    Ko  qiie»- 
tion  is  made  as  to  the  regularity  of  the  appeal  without  fint 
applying  to  the  District  Court  to  rectify  the  action  of  its  nib- 
ordinate  officer. 
Order  reversed* 


CHAELES  COMBS  v.  ANDREW  JELLY. 

CmmncATa  of  Pubchasb  or  Sbminabt  IjANd. —  An  nnlatentloiial  alitaki  tr 
mlirepresentation  in  an  affidavit  made  by  an  applicant  to  pnrchapK  land  of 
this  State  as  a  portion  of  the  aerenty-two  aectlona  granted  by  Congren  t» 
thii  State  for  a  seminary  of  learning*  does  not  render  the  certificate  of  par- 
chase  Told,  so  that  it  may  be  attadced  collaterally  by  one  who  briagi  ai 
action  against  the  purchaser  to  recorer  possession  of  the  sane,  and  docs 
not  connect  himself  with  the  title  of  the  Government 

Whbn  Statb  Cebtificatk  of  PuBCHASi  VoiD. —  The  qaestlon  dtscnssed  In 
the  opinion  whether  a  eeprtiflcate  of  porehase  of  land,  being  a  eontnct 
between  the  Oovemment  and  the  pnrchaser,  will  be  d^lared  void  for  frand, 
unless  under  similar  clreumstances  a  contract  between  two  private  penooi 
would  be  held  void. 

CiJf  Statb  Ljlkd  CBB-nFiCATB  BB  ATTACKKD  Coiii^ATnuiiLT. —  Question  dis- 
cussed In  opinion  whether  a  State  certificate  of  purchase  of  land,  if  not 
almoin tely  void,  may  be  attacked  collaterally. 

Btatb  CBRTincATB  OF  PuRCHASi  OF  LAND. —  A  coTtlflcato  of  parduws  e(  laai 
from  the  State  Is  prima  facie  evidence  of  legal  title  in  the  parohaasr. 

Appibat,  from  the  District  Court,  Second  Judicial  Biatricti 
Tehama  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Oeorge  Cadwaiader,  for  Appellant,  argued  that  the  defendant 
oould  not  be  treated  as  the  trustee  of  the  plaintiff  for  one  half 
the  land  in  an  action  at  law.  He  idso  contended  that  the  de- 
fendant could  never  be  treated  as  the  trustee  of  the  plaintiff, 
unless  he  could  force  the  plaintiff  to  pay  one  half  the  cost  of 
procuring  the  title,  and  cited  Fhigg  v.  Mann,  2  Sumner,  487. 
He  also  contended  that  a  purchase  of  public  land  never  inured 
to  the  benefit  of  a  person  other  than  the  purchaser,  unless  there 
was  an  express  contract  to  that  effect^  and  cited  Bryani  ▼• 
Hendricks,  6  Clarke,  Iowa,  257. 

W.  8,  Long,  for  Respondent 
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Bj  the  Court,  Rhodes,  J* 

It  appears  in  this  case  that  on  the  24th  of  March,  1862,  the 
plaintiff  commenced  an  action  against  Elijah  Shepherdson  and 
M.  D.  Shepherdson  to  recover  a  certain  sum  of  money,  and  on 
that  day  caused  an  attachment  to  be  issued  and  levied  upon 
the  premises  in  controversy.  Judgment  was  afterwards  en- 
tered, execution  was.  issued,  the  premises  were  sold  and  con- 
veyed by  the  Sheriff  to  the  plaintiff,  the  deed  being  executed 
September  12,  1863.  In  1858  Elijah  Shepherdson  and  M.  D. 
Shepherdson  were  in  possession  of  the  premises,  and  so 
remained  up  to  September,  1861,  when  M.  D.  Shepherdson 
left  the  premises.  On  the  25th  of  February,  1862,  Elijah 
Shepherdson  sold  and  conveyed  the  premises  to  the  defendant 
The  conveyance  purports  to  be  executed  by  E»  and  M.  D. 
Shepherdson,  but  was  in  fact  executed  only  by  Elijah  Shep- 
herdson. On  the  8th  of  December,  1863,  the  defendant  made 
an  application  to  the  State  Locating  Agent  to  locate  the 
premises  as  a  portion  of  the  lands  to  which  liie  State  was 
entitled  under  the  grant  of  seventy-two  sections  of  land  by 
Congress  to  the  State  for  a  State  Seminary.  Such  proceedings 
were  thereupon  had  that  the  location  was  made,  and  was 
approved  by  the  proper  officers  on  the  part  of  the  State  and 
by  the  Begister  and  Beceiver  of  the  United  States  Land  Office 
at  Marysville,  and  on  the  5th  of  October,  1863,  t^e  Begister 
of  the  State  Land  Office  issued  to  the  defendant  a  certificate 
of  purchase. 

The  plaintiff  sued  in  ejectment  to  recover  the  possession  of 
the  premises.  The  Court  below  found  for  the  plaintiff  as  to 
tbe  undivided  half  of  the  premises.  The  def endiant  appeals 
from  the  judgment  and  from  the  order  denying  his  motion  for 
a  new  trial. 

The  Court  found,  among  other  things,  that  the  Shepherd- 
^ons  were  tenants  in  common  of  the  premises;  that  by  the 
deed  from  Elijah  Shepherdson  to  the  defendant  he  became  a 
'  tenant  in  common  with  M.  D.  Shepherdson,  and  thkt  by  the 
ezecntion  of  the  Sheriff's  deed  the  plaintiff  became  the  owner 
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of  the  half  of  the  premises  held  by  M.  D.  jShepherdaon,  «nd 
thereupon  became  a  tenant  in  common  with  the  defendant 
In  respect  to  the  Hclection  and  location  of  the  lands  as  State 
Seminary  lands^  the  finding  is  as  follows:  ^^ His  (the  defend- 
ant's) first  proceeding  in  that  case  was  a  fraud  that  will  vitiate 
everything  that  it  touches.  He  was  compelled  to  make  an 
afBdayit  that  there  was  no  valid  claim  to  the  land  adverse  to 
the  one  he  held,  and  that  there  were  no  improvements  upon 
the  land  other  than  his  own.  He  probably  believed  this  to 
be  true,  f ^om  his  deed  from  E.  Shepherdson,  not  knowing  the 
legal  effect  of  it  But  the  legal  fact  was  that  he  was  the 
owner  of  only  an  undivided  half,  and  UL  D.  Shepherdson  the 
other  half,  as  well  as  of  the  improvements,  and  of  the  share 
of  M.  D.  Shepherdson  plaintiff  is  now  the  owner.  Defendant's 
present  claim  is  not  a  title,  but  a  certilicate  of  location  which 
may  ripen  into  a  title  hereafter.  But  an  absolute  title  from 
the  State  or  United  States  i^rould  place  him  in  no  better 
position.'* 

The  defendant,  in  his  motion  for  a  new  trial,  specifies  sev- 
eral particulars  in  which  tbe  evidence  is  insufficient,  as  he 
alleges,  to  justify  the  finding ;  but  as  we  are  not  apprised  of 
the  positions  taken  by  the  plaintiff,  and  have  not  the  aasistanee 
of  a  brief  or  points  and  authorities  in  his  behalf,  we  shall 
confine  our  attention  to  one  point,  and  that  is,  whether  the 
defendant's  certificate  of  purdiase  was  fraudulent,  and  there- 
fore void. 

No  complaint  seems  to  have  been  made  as  to  the  regokri^ 
of  any  of  the  proceedings,  and  there  is  no  room  for  doubt 
that  the  land  was  public  land  of  the  United  States,  subject  to 
be  selected  on  behalf  of  the  State,  in  part  satisfaction  of  the 
grant  of  Congress.  We  understand  the  finding  to  mean  that 
the  defendant  acquired  no  right  or  title  in  or  to  any  portion 
of  the  premises  by  means  of  the  certificates  of  location  and 
purchase,  but  that  the  whole  proceeding  was  void  «n  Mo 
because  of  the  fraud  of  the  defendant  This  fraud  consists  of 
the  single  circumstance  lihat  the  infonnation  upon  which  the 
officers  of  the  State  acted,  which  was  derived  from  the  affi- 
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davits  of  the  defendant  and  of  two  other  persons,  made  in 
connection  with  the  application'  for  the  location  and  purchase 
of  the  land,  was  not  true  in  fact  The  defendant  stated  in  hia 
affidavit  that^  to  the  best  of  his  knowledge  and  belief,  theie 
v^oB  no  valid  claim  existing  upon  the  land  adverse  to  the  olaim 
he  held,  and  that  there  was  no  improvement  on  the  land  other 
than  his  own.  He  is  not  found  guilty  of  positive  fraud,  for  it 
is  said  in  the  finding  that  he  probably  believed  his  affidavit  to 
be  true;  and  if  his  proceedings  can  be  held  to  be  fraudulent, 
he  is  responsible  only  for  constructive  fraud. 

Admitting,  for  the  purposes  of  the  argument^  that  at  the 
time  of  the  applicaticm  for  the  location  of  the  land,  M«  D. 
Siiepherdson  was  a  tenant  in  common  with  the  defendant,  of 
the  possession  of  the  premises  as  a  parcel  of  public  lands;  that 
such  tenancy  in  oomnton  constituted  a  ^WaUd  claim  existing 
to  said  land  adverse  to  his  (the  defendant's)  own,"  within  se^ 
tion  four  of  the  Act  of  1863  (Statutes  1863,  p.  693)  ;  and  that 
the  one  half  of  the  improvements  on  the  land  were  the  prop 
erty  of  M.  D.  Shiapherdson;  the  question  recurs,  did  the  mis- 
take in  these  respects  of  the  defendant  —  his  unintentional 
misrepresentations  —  his  constructive  fraud  in  making  the  state- 
ments in  his  affidavit,  render  the  certificate  of  purchase  void, 
so  that  the  sale  might  be  attacked  collaterally  t  It  appears 
very  plainly  that  it  did  not  The  proceeding  amounted  to  a 
contract  between  the  State  and  the  purchaser,  the  State  stand- 
ing in  the  position  of  a  private  proprietor,  but  simply  con- 
ducting the  negotiations  and  expressing  her  assent  to  the 
contract  in  a  mode  differing  from  that  employed  by  a  private 
person;  and  such  contract  will  not  be  held  void,  unless,  under 
similar  circumstances,  a  contract  between  two  private  persons 
would  be  so  held.  It  is  evident  that  a  mistake,  an  uninten- 
tional misrepresentation,  or  any  fraud  falling  short  of  positive 
or  actual  fraud,  will  not  avoid  a  contract  db  initia.  If  not 
absolutely  void,  it  may  not  be  attacked  collaterally.  Those 
may  be  proper  grounds  upon  which  an  action  may  be  brought 
to  set  aside  the  contract  and  cancel  the  certificate;  and  per- 
haps one  who  shows  a  better  right  than  that  held  by  the 
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defendant,  entitling  him  to  the  preference  in  making  the  por 
chase  of  a  portion  or  all  of  the  lands^  may  avail  himself  of 
those  grounds  in  proceedings  brought  by  him  to  have  a  trust 
established  in  his  favor  in  a  portion  or  all  of  the  lands,  and  tc 
have  the  defendant  declared  a  trustee  holding  the  legal  title 
for  his  benefit  But  it  will  be  noticed  that  the  parties  to  this 
action  rely  upon  the  legal  title  alone;  that  there  is  no  daim 
for  relief  on  the  ground  of  fraud,  and  no  equity  set  up  in  the 
complaint;  that  the  State  does  not  complain  of  the  contract, 
that  she  is  not  a  party  to  the  action,  nor  does  the  plaintiff 
r^resent  her  or  in  any  manner  connect  himself  with  her  right 
or  tide.  The  issuing  of  the  certificate  of  purchase  compl^ 
the  contract  for  the  purchase  of  the  lands,  and  the  certificate 
not  being  absolutely  void,  vested  in  the  defendant  such  1^1 
title  in  the  premises,  as  it  was  intended  by  the  Act^  should 
pass  prior  to  the  execution  by  the  State,  of  the  patent  for  the 
land.  The  seventeenth  section  of  the  Act  dedaree  that  tin 
certificate  of  purchase'  shall  be  deemed  prima  facie  evidence  of 
legal  title  to  the  land  for  which  the  certificate  of  purchase 
was  issued,  and  conceding  that  the  selection  was  properly 
made  on  behalf  of  the  State,  the  holder  of  the  certificate  wiQ 
prevail  in  ejectment  T>ver  one  who  does  not  produce  a  better 
title  derived  from  the  State. 

Judgment  reversed^  and  cause  remanded  for  a  new  triaL 


PEOPLE  ex  rel  VANTINE  v.  ISAAC  N.  SENTER,  County 
JuDOB  OF  Santa  Claba  County. 

Administbation  on  Estates. —  The  Mexican  system  of  admlnistrmtioB  apoo 
the  estates  of  deceased  persons  was  superseded  by  the  adoptloo  of  lbs 
common  taw  In  tnis  State,  April  IStb.  1850, 
pBOBATB  ACTS  Rbtboactiyb. —  The  estates  of  deceased  persons  In  this  State, 
who  died  prior  to  the  passage  of  the  Prohate  Act  of  1850,  and  subsequent 
to  the  adoption  of  the  common  law,  can  be  administered  on  In  aoeordance 
with  the  provisions  of  the  prohate  Acts  In  force. 
.  Casks  Commsktbd  on. —  Orimes  t.  yorria,  6  Cal.  621 ;  TevU  t.  PiMier,  10 
Cal.  477 ;  De  la  Querra  v.  Packard,  17  Cal.  193 ;  Soto  t.  KroSer,  19  Cak 
87;  and  Downer  v.  Smiths  24  Cal.  114.  commented  on. 


ArgameBt  for  Relator. 


This  was  an  original  proceeding  commenced  in  the  Supreme 

Court 

I 
On  the  26th  of  March,  1864,  Joel  Harlan  and  Elisha  Harlan, 

two  sons  of  George  Harlan,  the  deceased,  filed  a  petition  in 

the  Probate  Court  of  Santa  Clara  County,  prajdng  that  letters 

of  administration  be  issued  to  Lnoien  B.  Huff  upon  the  estate 

of  the  deceased.    The  prater  of  the  petition  was  granted,  and 

on  the  12th  day  of  March,  1864,  letters  were  dul;  ^^ued  and 

the  adtninistrator  qualified  and  entered  upon  the  discharge  oi 

the  duties  of  his  trust 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Eugene  B.  Drake,  for  Belator. 

The  probate  law  of  May  Ist,  1851,  (Statutes  of  1851,  p. 
448,)  also  repeals  in  toto  die  Probate  Act  of  1850,  and  makes 
no  provision  by  which  it  can  be  held  to  operate  retrospectively 
upon  the  estates  of  deceased  persons  who  died  in  1850.  (9 
Bouv.  Law  Die. —  word  retrospective,  N.  6,  on  page  475,  and 
authorities  there  cited.) 

The  right  (and  remedy)  to  probate  an  estate  are  the  creatures 
of  statutory  law,  and  derive  all  their  vitality  and  power  from 
legislative  enactments;  and  the  moment  that  our  Probate  Act 
of  1850  was  repealed,  all  rights  and  remedies  thereunder  were 
lost  except  in  cases  where  proceedings  were  already  had  or 
commenced;  and  it  seems  to  us  that  the  question  has  already 
been  fully  decided  by  this  Court  in  the  cases  of  Orimes  v. 
Norris,  6  Cdl.  624;  tevis  v.  Pitcher,  10  Id.  47T;  De  la  Guerra 
V.  Packard,  17  LI.  193 ;  Soto  v.  Kroder,  19  Id.  87 ;  and  Downer 
V.  Smifh,  24  Id  114. 

By  these  decisions  it  is  well  settled,  that  the  Act  of  1850 
did  not  operate  retiospectively,  to  include  the  settlement  of 
estates  of  deceased  persons  who  died  prior  to  its  adoption  and 
pari  ratione;  neitLer  can  the  probate  law  of  1851  be  held  to 
include  withiir  its  purview  the  estates  of  decedents  who  died 
in  1850,  or  prior  to  its  passage. 

Clarke  £  Carpentier,  for  RespondenL 
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The  relator  seems  to  regard  certain  Acts  of  our  L^islataie 
of  1850  and  1851,  ''conoeming  Courts  of  justice  and  judicial 
officers/'  and  "An  Act  to  regulate  the  settlement  of  the  estates 
of  deceased  person/'  as  the  source  from  which  our  Probate 
Judges  derive  their  powers,  when,  in  point  of  fact,  neither  of 
those  Acts,  as  we  think,  confer  any  jurisdiction  addUumal  to 
that  conferred  by  the  Constitution.  The  Constitution  says 
that  the  County  Judges  ^^  shall  perform  the  duties  of  Sorro 
gate  or  Probate  Judge,"  while  the  Acts  "concerning  Courts 
of  justice  and  judicial  officers,"  declare  that  those  officers  shall 
have  power  to  do  certain  acts,  enumerating  them,  which  acts 
constitute  the  duties  of  a  Surrogate  or  County  Judge.  And 
the  "Act  to  regulate  the  settlement  of  the  estates  of  deceased 
persons,"  merely  prescribes  the  manner  in  which  a  jurisdic- 
tion already  conferred  shall  be  exercised;  in  a  word,  it  ia  a 
"  Probate  Practice  Act,"  or  "  Code  of  Procedure." 

The  very  decisions  cited  by  relator,  from  that  of  Orimes  ▼. 
Norria,  in  6  Cal.  624,  down  to  and  including  Downer  v.  Smith, 
eo  far  from  giving  any  support  to  the  views  of  the  relator, 
seem  clearly  to  indicate  that  the  estates  of  all  persons  who 
have  died  since  the  organization  of  our  State  Government  are 
within  the  jurisdiction  of  our  Probate  Courts. 

The  question  presented  here  is  fiM  adjudicala,  (See  Bdak 
of  Harlan,  24  Cal.  182.) 

By  the  Court,  Shafteb,  J. 

.  This  is  a  petition  for  a  writ  of  prohibition  to  the  Connty 
Judge  of  the  County  of  Santa  Clara,  restraining  and  pwAibit- 
ing  him  from  exercising  probate  jurisdiction  in  the  matter  of 
the  estate  of  George  Harlan,  who  died  intestate  on  the  8th  of 
July,  1850. 

It  is  insisted  on  behalf  of  the  petitioner  thlit  the  estate  of 
Harlan  is  not  subject  to  administration  under  the  Probate  Act 
of  1850,  in  force  at  the  date  of  Harlan's  deadi,  for  the  reason 
that  no  proceedin.^  were  taken  under  that  Act  prior  to  its 
repeal.  May  1st,  1851,  (Acts  of  1851,  p.  489,)  for  Ae  settle- 
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ment  of  the  estate;  and  it  is  further  insisted  that  the  estate 
18  equally  unaffected  by  the  Act  of  1851,  that  Act  heing,  as 
is  claimed,  prospective  and  not  retroactive  in  its  operation. 

The  counsel  for  the  petitioner  relies,  in  support  of  the^e 
positions,  upon  Orimes  v.  Noiris,  6  Cal.  621 ;  Tevisv.  Pitcher, 
10  OaL  477;  2?e  la  Ouerra  v.  Pochard,  17  Cal.  193;  Soto  v. 
Kroder,  19  CaL  87;  and  Downer  v.  SmWh,  24  CaL  114. 

It  is  to  be  observed  that  the  owners  of  the  estates  referred 
to  in  those  decisions  all  died  before  the  organization  of  the 
present  State  Government,  while  in  the  case  at  bar  the  death 
Fas  not  only  subsequent  to  that  event,  but  occurred  while  the 
Act  of  1850  was  in  full  operation.  It  is  true  that  the  Court, 
in  the  cases  cited,  say,  generally,  that  the  Act  of  1851  is  not 
retroactive;  still  nothing  can  be  considered  as  having  been 
adjudged  by  those  cases  except  that  estates,  the  owners  of 
which  died  tmder  the  Mexican  system,  were  not  within  the 
purview  of  the  Act  The  particular  question  raised  upon  this 
record  is  now  presented  for  the  first  time  in  the  Court  of  last 
resort 

The  Mexican  system  was  superseded  in  this  State  by  the 
adoption  of  the  common  law  on  the  13th  of  April,  1850. 
(Acts  1850,  p.  219.)  But  the  common  law  method  of  admin- 
istration on  the  estates  of  persons  deceased  was  opposed  in 
some  of  its  features  to  the  principles  upon  which  our  institu- 
tions are  based  and  to  our  long  settled  habits  of  public  action; 
and,  furthermore,  it  must  necessarily  have  failed  here  for  the 
want  of  the  needful  agencies  to  conduct  it  Hence  the  Pro- 
bate Act  of  1850. 

We  consider  that  the  Legislature  intended  that  all  estates 
whose  owners  had  deceased  prior  to  the  passage  of  the  Act, 
and  subsequent  to  the  abrogation  of  the  remedial  system  of 
the  Mexican  law,  should  be  settled  according  to  the  method 
of  the  Act  To  that  extent  at  least  the  statute  was  intended 
to  be  retroactive.  The  intention  could  not  have  been  that 
this  class  of  estates  should  be  closed  out  according  to  the 
Mexican  method,  for  the  Mexican  system  had  been  superseded 
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before  the  Act  was  passed ;  and  if  it  was  not  intended  to  sub- 
ject them  to  the  Act  of  1850,  it  follows  that  it  vnu>  in  the 
mind  of  the  Legislature  to  leave  their  settlement  to  the  rale 
of  the  common  law  —  a  result  which  we  cannot  n^iird  otbe^ 
wise  than  absurd* 

As  to  tiie  Act  of  1851,  we  regard  it  as  retroactiye  to  the 
same  extent  as  the  Act  which  preceded  it^  and  of  which  it  was 
but  a  revision.  We  rest  this  conclusion  not  only  upon  the 
grounds  on  which  the  retroactive  effect  of  the  Act  of  1850  has 
been  argued,  but  on  the  further  ground  that  the  repeal  of  the 
Act  of  1850^  and  the  passage  of  the  Act  of  1851,  were  con- 
tesnporaoeous  events;  and  furthermore^  the  Act  of  1851  con- 
tAins  a  provision  saving  all  pending  cases  from  the  operation 
o±  tee  repeal.  Can  it  be  supposed  that  the  Legislature  in- 
tended to  make  a  distinction  between  estates  to  which  the 
Act  of  1850  was  in  a  course  of  application  at  the  date  of  its 
repeal,  and  other  estates  like  them  in  every  historic  and  meri- 
torious particular,  turning  the  latter  over  for  settlement  to  the 
imperfect  and  objectionable  methods  of  the  common  law  t 

There  is  nothing  in  the  language  of  the  Act  which  forbids 
us  to  consider  it  as  retrospective.  The  Act  does  no  more  than 
diange  the  common  law  mode  of  administration,  and,  there- 
fore, it  may  well  be  intended  that  the  legislative  purpose  was 
that  the  Act  should  apply  to  the  "  settlement  of  the  estates  of 
deceased  persons,"  irrespective  of  the  dates  at  which  the  deaths 
occurred.-  (Smith's  Com.  808 ;  People  v.  Tihbets,  4c  Cow.  384, 
Dash  V.  Kleeck,  7  John.  447;  Oalland  v.  Lewis,  26  CaL  48.) 
To  hold  that  no  estate  can  be  settled  under  the  Act  of  1851 
where  the  owner  died  in  advance  of  its  passage,  would  be  to 
hold  in  effect,  that  the  numerous  amendments  which  have  from 
time  to  time  been  made  to  the  Act,  applied  (mly  to  the  estates 
of  persons  who  deceased  subsequent  to  their  adoption.  A 
certain  class  of  estates  has  been  withdrawn  from  the  operation 
of  the  Act  of  1851,  by  the  decisions  upon  which  the  petitioner 
relies;  but  the  case  at  bar  is  not  within  the  scope  of  those 
judgments.  Those  cases  can  neither  be  appealed  to  as  prece- 
dents nor  be  used  in  argument  as  starting  an  available  analogy. 


Po!iitt  dedaed. 


The  other  points  urged  hy  oounsel  aie  not  of  jurisdictionai 
eonsequonce. 

The  petition  18  denied. 

Mr.  Justice  Rhodes  being  disqualified,  did  not  sit  in  this 
cause.  

THE  PEOPLE  V.  MOSUS  FRANK 

Isucnamr  cramiiio  a  SsEias  or  ▲o.jl — Wliere  a  statvte  In  deflntiif  aa 
offcnae  anamerates  a  mrim  of  aete,  either  of  which  separately,  or  all  to- 
sether,  maj  eonetltata  the  offenieb  all  eneh  aett  may  he  charged  In  a  liiigle 
eoont  In  tho  Indictment; 

UnicnuBMT  fOB  FbaomiT.— -An  Indictment  for  foi^ry  which  charges  the 
defendant  In  the  eame  eoont,  with  harlag  f Tkg^  an  Indorsement  on  a  draft, 
and  also  with  haTlng  uttered  and  passed  the  draft  knowing  the  forged  in- 
dorseraent  to  haTe  heen  written  thereon,  does  not  chak*ge  two  offenses. 

Samb. —  An  indictment  for  forgery  which  charges  that  the  defendant  forged 
SA  Indorsement  on  a  draft,  and  that  It  was  afterwards  indorsed  hy  other 
persons,  and  that  after  the  true  Indoraen^at  the  defendant  uttered  it,  does 
not  charge  two  offenses. 

#MmNO  iMDOBSBMKiT  UPON  AK  TJvwtAUFWD  DsAiT.— >Tha  cTlma  oC  forgery  may 
he  committed  hy  forging  an  indorsemant  upon  an  nastamped  draft. 

CfaaTAMPBD  INSTBUMBNT  AS  BviDBNGB. —  A  forged  Instmment,  thongh  un 
stamped,  may  he  oaed  as  eyidence  against  the  person  charged  with  com 
mitting  the  forgery. 

■nDBMCB  OB  Tbial  FOB  PoBQBBT. —  Ob  b  trial  for  nttering  an  Instrument 
with  a  forged  Indorsement  on  it,  other  IngtrumeBts  claimed  to  haye  heei» 
forged  and  uttered  by  defendant  about  the  same  time  may  be  used  aa  en- 
dence  for  the  purpose  of  proying  guilty  knowledge,  notwithstanding  tbty 
had  been  the  subject  of  other  indictments  on  which  the  defendant  had  been 
tried  and  acquitted. 

■amk — An  Indictment  f6r  forging  aa  Indonement  on  aa  Inatmment  and 
uttering  It  with  a  forged  indorsement  on  It,  knowing  it  to  haye  been  forged, 
and  a  trIaJ  and  acquittal,  doea  not  estop  the  People  from  using  it  aa  eyi- 
dence on  a  trial  for  forging  an  Indorsement  on  and  ntterinf  another  instm- 
ment about  the  same  time,  unless  it  appear  from  the  eyidence  offered  In 
support  of  the  estoppel  that  the  jury  by  their  yerdlct  decided  that  the 
defendant  did  not  commit  any  of  the  seyeral  acts  charged  as  constituting 
the  forgery. 

Vbbdict  of  AcQUirrAL  as  am  Bstopfbl. —  A  trla*.  and  acquittal  upon  a 
charge  of  forging  aa  Indorsement  on  an  instrument,  and  uttering  it  knowing 
aa  ladorsement  on  it  to  haye  beev  forged,  does  not  necessarily  make  th« 
judgment  of  acquittal  of  Itself  an  estoppel  upon  any  matter  except  the 
forgery  of  the  indorsement  by  ^c  defendant. 

^IDBMCB    TO    SHOW    OUII/TT    KnoWI,BDGB   ON    TBIAL   FOB    FOBGBBT.— On    S    trls 

for  forgery  no  precise  rule  can  be  laid  down  with  regard  to  the  distance  U 
time  between  the  offense  charged  awl  the  occurrence  of  collateral  factp 
affiired  la  arldanca  to  pr«i?e  gollty  knowledge. 
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OBJBcrroN  TO  TKSTtMOirT. —  A  senanil  objectloB  to  tmOmtmw  offered  thmt  n 
18  Irrelerant  !•  not  euffl^lent  If  the  real  ground  of  objection  la  that  no  pngm 
foundation  haa  been  laid  for  Ita  Introduction. 

BnikBMcn  OF  Actino  as  a  Cobpobatiom. —  Upon  a  tral  for  fomlng  a  draft  ea  i 
corporation,  evidence  that  It  was  acting  aa  a  corporation  la  fcolBclent. 

iMnttLiNflATioir  IN  FbaoBD  iKamuMJiNT. — If,  on  a  trial  for  forgery.  It  i»> 
peara  that  an  Interlineation  waa  made  In  the  Inatmment  after  the  forgecy, 
hy  the  conaent  of  tho  defendant,  and  the  indictment  seta  forth  the  faiatra- 
ment  aa  Interlined,  there  la  no  aneh  Tarlance  aa  to  antltle  the  defendant  la 
an  equlttaL 

Appxal  from  the  County  Courts  City  and  County  of  San 
Francisoo. 

The  indictment  charged  that  the  defendant,  on  the  17th  day 
of  August,  1864,  had  in  hia  posaeasiim  a  draft,  the  tenor  d 
whioh  was  as  follows: 

**Utah  Hiking  Compakt,  1 

"Aurora,  N.  T.,  August  10th,  1864/ 

^Ten  days  after  sight,  pay  to  the  order  of  H.  Bloomiugdala 
k  Co.,  in  United  States  gold  coin,  seven  hundred  and  fif^  dol- 
lars, value  received,  and  charge  the  same  as  advised. 

^F.J.  BiLUM,Sup^t 
**To  Edward  Conner,  Esq., 

"  Sec'y  Utah  Mining  Company,  San  Francisoo.'^ 

And  that  he  feloniously  made,  forged,  and  counterfeited,  and 
aided  and-  advised  and  encouraged  another  to  make,  forge,  and 
counterfeit,  on  the  back  of  the  draft,  an  indorsement  in  writing 
in  tenor  following,  "  H.  Bloomingdale  &  Co.,**  with  intent  to 
defraud  said  Utah  Mining  Company,  a  company  duly  inecv- 
porated  under  the  laws  of  California,  and  also  one  James  L 
Howard,  and  other  persons ;  and  also  that  the  defendant,  on  the 
17th  day  of  August,  1864,  had  in  his  possession  said  draft — 
the  same  before  the  uttering  and  passing  thereof  having  on  its 
face  been  accepted  by  one  Edward  C/onner,  then  the  Secretaiy 
of  the  Utah  Mining  Company,  and  having  been  indorsed  on 
the  back  thereof  "  F.  J.  Baum  &  Co.,"  and  then  having  8aid 
forged,  indorsement  thereon — and  did  feloniously  utter,  puUiah, 
«nd  pass  as  true  and  genuine  said  forged  indorsement  of  said 
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draft  with  intent  to  defraud  said  Utah  Mining  Company,  and 
said  Howard,  and  that  defendant  at  the  time  well  knew  the 
forged  indorsement  was  false  and  forged. 

On  the  trial  it  appeared  that  defendant  took  the  draft  to 
James  L.  Howard  to  be  discounted,  and  that  Howard  refused 
to  discount  it  unless  it  was  made  payable  in  gold  coin,  and 
that  he  then,  with  the  consent  of  defendant,  interlined  the 
words  "  in  United  States  gold  coin,*'  and  purchased  it 

Defendant  by  his  attorney  objected  to  the  draft  being  re- 
ceived in  evidence,  because  the  draft  offered  in  evidence  and 
set  forth  in  the  indictment  was  not  the  same  one  the  indorse- 
ment was  forged  on,  having  been  changed  by  the  interlineation. 
The  Court  overruled  the  objection.  The  defendant  by  his 
attorney  also  objected  to  the  draft  being  received  in  evidencie 
because  it  was  not  stamped,  and  this  objection  was  overruled. 

The  People  called  as  a  witness  Charles  Oppenheimer,  and 
showed  him  draft  number  threei  which  was  as  follows: 

"$600.  ''Utah  Mining  Company,  V 

[Stamp  10  cts.]  "Aurora,  N.  T.,  SepL  2d,  1864. J 

"  Ten  days  after  sight,  pay  to  the  order  of  H.  Bloomingdale 
&  Qo.,  six  hundred  dollars,  value  received,  and  charge  the  same 
as  advised,  payable  in  U,  S.  gold  coin. 

"F»  J.  Baum,  Sup't 
•*  To  Edward  Conner,  Esq., 

''  Sec'y  Utah  Mining  Company,  San  Francisco.'' 

Which  draft  was  indorsed  as  follows: 

**H.  Bloomingdale  &  Co^ 
*"¥.  J.  Baum  &  Co.*^ 

And  offered  to  prove  by  him  that  the  signatiire  of  H.  Bloom- 
ingdale &  Co.  was  not  the  signature  of  any  member  of  that 
firm,  or  of  any  one  authorized  by  them;  and  also  offered  to 
prove  that  defendant,  on  the  6th  day  of  Septembier,  1864, 
passed  draft  number  three  to  J«  L.  Howard  with  the  forged 
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indorsemeiit  of  Bloomingdale  &  Co.  there<m.     Befendant  ob-  j 

jected  to  the  testimony.  i 

It  was  admitted  in  open  Court  by  the  District  Attorney,  miA 
admission  being  taken  as  proof  of  the  fact,  that  defendant  had 
been  indicted  in  this  Court  for  writing  the  alleged  forged  in- 
dorsement of  H.  Bloomingdale  &  Co.  on  the  back  of  number 
three,  and  for  passing  it  with  such  alleged  foiled  indorsement, 
knowing  it  to  be  forged;  that  he  had  be^i  tried  on  such  indiet- 
ment  and  acquitted,  and  a  judgment  of  acquittal  duly  entered 
in  this  Court  thereon. 

Defendant  objected  to  any  evidence  tending  to  show  tiutt 
such  draft,  number  three,  was  either  forged  or  uttered  by  de- 
fendant, on  the  ground  of  his  said  acquittal,  and  to  its  admis- 
sibility in  evidence  against  defendant,  as  irrelevant  and  is- 
eompetent,  and  tending  to  contradict  the  verdict  and  judgment 
of  acquittal.  That  this  draft,  number  three^  is  dated  long 
subsequent  to  the  date  of  the  instrument  set  out  in  the  in- 
dictment, and  cannot  tend  to  prove  guilty  knowledge  of  a  prior 
date. 

The  Court  overruled  the  objections.  Testimony  was  thes 
given  tending  to  prove  the  matters  proposed,  and  the  draft  wsi 
received  in  evidence.  The  People,  by  R.  Newby,  a  witness, 
then  gave  evidence  to  the  effect  following:  • 

Witness  produced  a  draft,  number  nine.  "  I  found  this  draft 
with  the  vouchers  of  the  Utah  Company.  I  am  Presidoit  of 
that  company." 

Draft  number  nine  was  then  offered  in  evidence,  to  the  ad- 
missibility of  which  the  defendant  objected,  on  the  gronnd 
that  it  was  irrelevant  and  incompetent.  The  objection  was 
overruled,  and  the  defendant  excepted^  and  his  exception  was 
entered.  The  draft,  number  nine,  was  then  read  in  evidence, 
and  is  as  follows: 

•'Utah  Mnmra  CoMPAirr,  1 

"Aurora,  N.  T.,  Sept  18th,  1864.  J 

^'$384.56.  Ten  days  after  sight,  pay  to  the  order  of 
H.  Bloomingdale  ft  Q^  three  hundred  and  iMrty-fbur  fifty-fiX 


i.  XtWrMAiy   !/•    ^  xbAa^Jk* 
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one  hundredtha  dollars,  value  received,  and  charge  the  same 
as  advised* 

"F.  J.  Baum,  Sup't 
"To  U.  Frank,  Esq., 

"  President  Utah  Mining  Company,  San  Francisco/* 

On  the  htuck  of  which  draft  was  indorsed  "  H.  Bloomingdale 
ft  Oo.,'*  and  aeross  the  face  of  which  draft  was  written, 
^Accepted,  payable  in  thirty  days,     Edward  Conner." 

The  defendant  was  convicted  and  sentenced,  and  appealed. 

Alexander  Campbell,  and  A.  Campbell,  for  Appellant 

We  do  not  question  the  correctness  of  the  decisions  of  the 
Court  in  People  v.  ShotweU,  January  term,  1866,  or  People  v. 
Thompson,   ante,   214,   but   distinguish  this  indictment  from 
these  respectively,  in  this:   That  here,  in  the  charge  of  forg* 
ing  the  indorsement,  the  draft  is  set  out  tvithout  the  accept- 
ance of  Conner  upon  it,  and  withotU  the  indorsement  of  F.  J. 
Baum   &   Co.   on   the   back;   while   the  charge   of  uttering, 
alleges  that  defendant,  on  the  17th  August,  having  in  his  pos- 
session, etc.,  the  same  before  the  uttering,  ^tc,  and  having  on 
the  face  thereof  been  accepted  in  writing  by  Conner,  thus: 
**Accepted,  August  16,  1864.     Edward  Conner,  Secretary  TJ. 
M,  Co,"  and  indorsed  on  the  back  thereof,  "F.  J.  Baum  & 
Co.;''  uttered  the  said  forged  indorsement  knowing  it  to  be 
forged,  etc.    We  contend,  therefore,  that  on  the  indictment  it 
appears  that  the  forging  of  the  indorsement  was  before,  and 
the  uttering  after  the  acceptance  by  Conner  and  the  indorse- 
ment by  Baum  &  Co.     That  this  acceptance,  and  the  indorse- 
ment by  Baum  &  Co.,  intermediate  the  alleged  forgery  and 
tittering,   makes  the   forgery   and   uttering  two  distinct  and 
separate  offenses.    The  draft  could  not  have  been  enforced  for 
want  of  a  stamp,  and  no  one  could  have  been  defrauded  by 
paying  it     (2  East,  P.  Crown,  958,  954.) 

The  defendant  had  been  acquitted  on  the  very  charge  of 
forging  the  indorsement,  and  of  uttering  No.  8,  knowing  snch 
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forged  indorsement.  The  jury  said,  and  the  judgment  held, 
that  he  did  neither;  and  these  points  are  allowed  to  be  again 
agitated  between  the  same  parties  in  the  same  Court.  {Outram 
V.  Morewood,  3  East,  346;  2  Smith's  Leading  Cases,  663,  667; 
8  Cowen,  120;  Oardner  v.  Buckley;  1  Iowa,  421,  Oeorge  ▼• 
OUlespie;  7  Comstock,  71,  Doty  v.  Brown;  26  Maine,  555, 
Chase  y.  Walker.  Vide  also.  Bell  v.  Baymond,  18  Conn.  91.) 
The  true  rule  would  probably  be  found  to  be,  that  if  a  sub- 
sequent uttering  be  made  the  subject  of  a  distinct  indidm^t, 
it  cannot  be  given  in  evidence  to  show  guiltj  knowledge  of  a 
former  uttering.  (Wharton,  1,457;  2  Car.  &  P.  638;  4  Car. 
&  P.  411;  10  Metcalf,  256;  29  £ng.  L.  and  E.  648.) 

/•  0.  McCvihugh,  Attamey-Oeneral,  for  the  Peopla 

The  forging  and  the  uttering  were  one  continuing  aet  It 
IS  alleged  that  the  uttering  was  "  on  said  17th  day  of  August," 
which  just  before  was  alleged  to  be  the  time  of  forging. 
Clearly  under  our  statute  and  decisions,  and  we  think  at  com- 
mon law,  the  indictment  is  sufficient  {People  v.  ShotweU,  27 
Cal.  394.) 

Though  the  instrument  was  insufficiently  stamped,  it  was 
still  the  subject  of  forgery,  and  properly  admissible  in  evi- 
dence. (1  Harrison's  Digest,  "  Forgery,'*  2,091,  2,092 ;  2  Ens- 
sell  on  Crimes,  3i6,  847,  848;  Boscoe's  Criminal  Evidence, 
489 ;  Byles  on  Bills,  star  page  84.)  And  sinbe  our  stamp  laws 
have  been  passed,  the  same  cases  have  beoi  adopted  in  this 
county.     (Edwards  on  the  Stamp  Act,  243.) 

To  prove  guilty  knowledge  it  was  admissible  to  introduce  fin 
evidence  draft  Ko.  8.  It  was  made  about  eighteen  days  after 
defendant  uttered  the  draft  on  which  the  indictment  was  found. 
(Boscoe  on  Criminal  Evidence,  90  to  95,  and  515 ;  2  Russell 
on  Crimes,  403  to  407;  1  Whart.  Am.  Crim.  Law,  Sec  631 
€t  seq.;  1  Phillipps  on  Evidaice,  Cow.  &  H.  Notes,  768,  769; 
8  Greenleaf  on  Evidence,  Sec  16.)  Nor  does  it  matter  thai 
4raft  No.  8  was  the  subject  of  a  separate  indictment,  nor  docs 
it  affect  the  question  of  the  admissibility  that  defendant  had 
tried  and  acquitted  for  forging  draft  No.  8.     (2  Busaell 
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on  Crimes,  406 ;  1  Phillipps  on  Evidence,  C.  &  H.  Notes,  Y68 ; 
2  Wharton  on  Grim.  Law,  Sec  1,457;  State  v.  Houston,  1 
Bailey  Rep.  303;  Commonwealth  y.  Percival,  Thacher,  294; 
Commonwealth  v.  Steams,  10  Metcalfe  257.) 

By  the  Court,  Sawdebsoit,  C,  J. 

L  The  indictment  is  good,  whether  it  be  regarded  as  con- 
taining two  counts  or  but  one.  Where,  in  defining  an  offense, 
a  statute  enumerates  a  series  of  acts,  either  of  which  separ- 
ately, or  all  together,  may  constitute  the  offense,  all  such  acta 
may  be  charged  in  a  single  count,  for  the  reason  that  notwith- 
standing each  act  may  by  itself  constitute  the  offense,  all  of 
them  together  do  no  more,  and  likewise  constitute  but  one 
and  the  same  offense.  To  illustrate  our  meaning,  take  the 
statute  against  forgery,  under  which  the  indictment  in  this 
case  was  found,  where  we  find  several  acts  enumerated,  all  of 
which  are  declared  to  be  f orgeiy.  Thus  "  the  falsely  making,*' 
** altering,^  *' forging,"  ** counterfeiting,'*  "uttering,"  "pub- 
lishing," "  passing,"  "  attempting  to  pass  "  any  of  the  instru- 
ments or  things  therein  mentioned,  with  the  intent  specified, 
is  declared  to  be  forgery.  Now,  each  of  those  acts  singly,  or 
all  together,  if  committed  with  reference  to  the  same  instru- 
ment, constitute  but  one  offense.  Whoever  is  guilty  of  either 
one  of  these  acts  is  guilty  of  forgery;  but  if  he  is  giiilty  of  all 
of  them,  in  reference  to  the  same  instrument,  he  is  not  there- 
fore guilty  of  as  many  forgeries  as  there  are  acts,  but  of  one 
forgery  only.  Hence  an  indictment  which  charges  all  the  acts 
enumerated  in  the  statute,  with  reference  to  the  same  instru- 
ment, charges  but  one  offense,  and  the  pleader  may  therefore 
at  his  option  charge  them  all  in  the  same  count,  or  each  in 
separate  counts,  and  in  either  form  the  indictment  will  be 
good.  (Wharton  on  Crim.  Law,  Sec.  890,  6th  edition; 
People  V.  ShotweU,  27  Cal.  394;  and  The  People  ▼•  Thompson, 
ante,  214.) 

But  it  is  claimed  that  this  case  is  distinguishable  from  tbo 
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cases  of  Shotwell  and  Thompson,  because  intermediate  the 
alleged  f oigery  and  uttering,  the  draft  in  question  was  accepted 
by  the  drawee  and  indorsed  by  F.  J.  Baum  &  Co.,  thereby 
becoming  a  different  instrument,  and  making,  therefore,  two 
offenses  instead  of  one.  To  this  proposition  we  cannot  assent 
The  mere  adding  of  other  parties  did  not  destroy  the  identitj 
of  the  instrument  nor  the  unity  of  the  transaction,  mider  the 
rule  in  Shotwell's  case,  and  the  act  of  forging  and  the  act  of 
uttering  were  therefore  both  committed  with  reference  to  the 
same  instrument  And  we  may  add,  that  so  long  as  the  van- 
ous  acts  mentioned  in  the  statute  are  committed  with  reference 
to  the  same  instrument,  they  must  be  regarded  as  constitatiiig 
one  continuous  transaction  within  the  meaning  of  Shotwell's 
case,  notwithstanding  the  lapse  of  time  or  the  interrention  of 
acts,  which  do  not  destroy  the  indentity  of  the  instrument. 

II.  Upon  the  point  diat  the  indorsement  upon  the  draft  in 
question  cannot  be  the  subject  of  forgery,  for  the  reason  that 
the  draft  was  insufficiently  stamped,  we  are  disposed  to  adopt 
the  rule  which  is  now  well  settled  in  England,  that  the  foi^ 
instrument,  though  unstamped,  is  evidence  against  the  defend- 
ant, and  that  the  offense  is  complete  whether  the  instrument 
be  stamped  or  not  It  has  there  been  repeatedly  held  that  in 
order  to  constitute  forgery,  it  is  not  necessary  that  the  foiged 
instrument  should  be  available.  That  though  a  compnlsoiy 
payment  by  course  of  law  cannot  be  enforced  for  the  want  of 
a  proper  stamp,  yet  a  man  may  be  equally  defrauded  by  a 
voluntary  payment  being  lost  to  him;  and  that  the  Acts  of 
Parliament  touching  stamp  duties,  being  mere  revenue  laws, 
do  not  make  any  change  in  the  law  of  forgery,  but  only  pro- 
vide that  the  instrument  shall  not  be  avilable  for  the  purpose 
of  recovering  on  it  in  a  Court  of  justice,  and  that  it  may  be 
used  as  evidence  for  collateral  purposes.  (Rex  v.  Hawkeswood, 
Bex  V.  Morton,  Rex  v.  Rocidist,  and  Rex  v.  Davis,  East's  Pleas 
of  the  Crown,  955,  et  sequsns;  Edwards  on  the  Stamp  Act, 
248.)  We  do  this  the  more  readily  because  our  Stamp  Act  is 
substantially  a  copy  of  the  English  statute  under  which  tha 
foregoing  cases  were  decided. 
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nX  The  exception  to  the  admission  of  certain  other  drafts 
claimed  to  have  been  forged  and  uttered  by  defendant  abont 
the  same  time,  for  the  purpose  of  proving  guilty  knowledge, 
on  the  score  that  they  had  been  the  subject  of  other  indict- 
ments upon  which  the  defendant  had  been  tried  and  acquitted, 
is  not  in  our  judgment  well  taken.  It  is  well  settled  that  in 
cases  like  the  present  it  may  be  shown  that  the  defendant 
uttered,  at  or  about  the  same  time,  other  forged  notes  or  bills, 
whether  of  the  same  kind  or  a  different  kind,  or  that  he  had 
in  his  possession  other  forged  notes  or  bills,  tending  to  prove 
that  he  knew  the  note  or  bill  in  question  to  be  forged.  (Ros- 
coe  on  Criminal  Evidence,  90  et  sequens;  1  Phil,  on  Ev., 
Cowen  &  HilFs  notes,  768;  8  Greenleaf  on  Ev.,  Sec.  15^) 
Nor  does  it  matter  if  such  other  notes  or  bills  are  the  subjects 
of  other  indictments  pending  at  the  time.  (Commonwealth  V. 
Stems,  10  Met.  256.)  And  in  Houston^s  case,  1  Bailey,  300, 
it  was  held  that  the  principle  upon  which  such  evidence  is 
admitted  is  unaffected  by  the  fact  that  the  defendant  has  been 
tried  and  acquitted  upon  the  notes  or  bills  produced  in  ca- 
dence, although  the  force  of  the  evidence  may  be  therebv 
weakened.  But  it  is  earnestly  claimed  by  counsel  for  the 
appellant  in  this  case  that  the  rule  declared  in  Houston's  case 
nullifies  the  doctrine  of  res  adjudicata  and  is  not  law.  ^ 

The  soundness  of  the  doctrine  to  the  effect  that  the  judg- 
ment of  a  Court  of  competent  jurisdiction  directly  upon  the 
point  is  as  a  plea  a  bar,  or  as  evidence  conclusive  upon  the 
same  matter  coming  directly  or  incidentally  in  question  in 
another  action  between  the  same  parties,  cannot  be  doubted, 
but  a  strict  application  of  this  rule  to  the  case  before  us  does 
not,  as  it  will  be  found,  exclude  the  evidence  in  question. 

In  order  to  render  the  verdict  and  judgment  of  not  guilty 
upon  the  draft  offered  in  evidence  conclusive  upon  the  facts 
which  the  prosecution  sought  to  prove  for  the  purpose  oif 
showing  guilty  knowledge,  it  must  appear  with  certainty  froin 
the  eviden.ce  offered  in  support  of  the  alleged  estoppel  that 
those  facta  were  directly  and  necessarily  found  by  the  verdict 
in  that  case  in  favor  of  the  defendant;  or  in  other  words  that 
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the  jury  could  not  have  found  the  verdict  which  they  did 
without  having  passed  directly  upon  the  facts  offered  to  be 
proved,  and  found  them  against  the  prosecution;  for  if  it  be 
doubtful  upon  which  of  several  points  the  verdict  was  founded, 
it  will  not  be  an  estoppel  as  to  either.  (Wood  v.  Jackson,  8 
Wend.  40;  2  Smith's  Leading  Cases,  675;  Kidd  v.  Laird, 
15  CaL  182.)  Ko  evid^ice  as  to  the  estoppel,  either  by  the 
record  or  by  parol,  was  offered,  and  the  whole  question  as  to 
what  facts  were  directly  determined  by  the  verdict  in  the  first 
case  is  to  be  determined  upon  the  bald  admission  of  the  Dis- 
trict Attorney  that  the  defendant  had  been  indicted  for  forging 
the  indorsement  upon  the  draft  in  question,  and  for  uttering 
the  draft,  knowing  the  indorsement  to  be  forged,  and  that  he 
had  been  tried  upon  such  indictment  and  found  not  guilty  by 
the  jury,  and  that  a  judgment  in  accordance  with  the  verdict 
had  been  entered  by  the  Court. 

Leaving  out  of  view  the  question  of  estoppel,  the  District 
Attorney  was  at  liberty  to  prove  all  of  the  following  prop- 
iffiitions  in  connection  with  the  draft  offered  in  evidence  for  tbo 
purpose  of  showing  guilty  knowledge:  First  —  That  the 
indorsement  upon  the  draft  offered  in  evidence  wa$  forged  by 
the  defendant  Second — That  it  was  forged,  though  not 
foiled  by  him.  Third — That  he 'had  it  in  his  possession, 
knowing  it  to  be  forged;  and,  Fourth — That  knowing  it  to 
be  forged,  he  uttered  or  passed  it  to  another  with  fraudulc&t 
intent.  Now  if  all  these  propoeitionB  were  directly  and  nccee- 
aarily  decided  in  favor  of  the  defendant  by  the  verdict  and 
jfudgment  in  question,  then  the  District  Attorney  was  estopped 
from  making  the  proof;  or  if  either  of  th^n  was  so  decided, 
8B  to  such  he  was  estopped,  upon  the  principle  that  matters 
which  have  been  once  judicially  determined  cannot  be  again 
drawn  into  controversy  as  between  the  parties  and  privies  to 
the  determination;  but  if  the  verdict  may  have  been  foimded 
upon  one  or  more  of  those  propositions  without  determining 
the  others,  and  it  is  impossible  to  determine  from  the  evidence 
offered  in  support  of  the  estoppel,  upon  which  proposition  the 
vei'dict  was  founded,  the  District  Attorney  was  not  estopped 
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from  making  the  proof  in  question;  for  the  law  does  not  favor 
estoppels,  and  a  party  cannot  be  precluded  from  giving  eri- 
dence  touching  matters  directly  or  collaterally  involved  in  the 
issue  upon  the  mere  suspicion  that  they  have  already  been  de- 
termined against  him  by  competent  judicial  authority;  before 
that  can  be  done  it  must  appear  with  certainty  that  such  mat- 
ters have  been  so  determined. 

Upon  the  evidence  offered  in  support  of  the  estoppel  in  this 
case  it  cannot  be  afBrmed  with  certainty  that  the  jury  passed 
upon  and  determined  any  of  the  propositions  above  specified 
except  the  charge  that  the  defendant  forged  the  indorsement^ 
If  he  did  forge  the  indorsement  the  verdict  must  have  been 
guilty,  hence  a  verdict  of  not  guilty  is  conclusive  upon  that 
allegation.  But  this  cannot  be  affirmed  of  either  of  the  other 
allegations.  It  cannot  be  affirmed  of  the  allegation  that  ihe 
indorsement  was  actually  forged,  though  not  forged  by  him; 
or  that  he  had  it  in  his  possession;  or  that  he  knew  it  to  be 
forged ;  or  that  he  tittered  it  with  intent  to  defraud ;  for  it  may 
be  true  that  the  indorsement  was  forged  and  that  he  knew 
it  and  had  it  in  his  possession  but  did  not  utter  it,  and  the 
verdict  would  be  right;  or  it  may  be  true  that  he  uttered  it 
not  knowing  it  to  be  a  forgery  and  the  verdict  would  be  ri^t 
It  cannot  therefore  be  determined  with  certainty  what  the  jury 
did  decide,  and  hence  as  we  have  seen  the  verdict,  cannot 
operate  as  an  estoppel  except  as  to  the  allegation  that  the  de- 
fendant forged  the  indorsement  Upon  that  allegation  the 
prosecution  offered  no  evidence.  Evidence  that  the  indorse- 
ment was  forged  Was  offered,  but  none  was  offered  to  show 
that  the  forgery  was  committed  by  the  defendant  Thus  it 
seems  that  the  doctrine  of  res  adjudicata  which  counsel  baa 
invoked  has  not  been  violated  in  this  instance;  for  under  a  just 
application  of  that  doctrine  he  fails  to  sustain  by  his  evidence 
the  estoppel  for  which  he  contends. 

Nor  do  we  think  the  points  made  by  counsel  for  appellant 
groimded  upon  the  claim  that  the  drafts  offered  in  evidence 
were  not  sufficiently  connected,  in  point  of  time  or  otherwise, 
with  the  forgery  charged  in  the  indictment  in  this  case  to 
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create  the  presumption  of  guilty  knowledge,  well  taken.  In 
regard  to  the  distance  of  time  between  the  principal  fact  and 
the  collateral  facts  proposed  to  be  shown  in  proof  of  guilty 
knowledge  no  precise  rule  can  be  established  so  far  as  the 
question  as  to  the  admissibility  of  the  evidence  is  concerned. 
To  prove  guilty  knowledge  in  a  charge  of  forgery,  evidence 
of  facts  transacted  three  months  before  and  one  month  after- 
wards Tias  been  received.  But  evidence  of  facts  occurring  five 
weeks  afterwards  has  been  rejected.  (Bex  v.  Ball,  1  Camp. 
324;  Bex  v.  Smith,  4  C.  and  P.  411  y  Bex  v.  Twsmer,  4  C. 
and  P.  418,  note  a.) 

Doubtless  subsequent  facta  should  appear  to  have  some  con- 
nection with  the  principal  fact  charged.  But  in  a  charge  of 
forgery  evidence  of  the  subsequent  uttering  of  other  forged 
notes  which  are  of  the  same  manufactare  i^^ admissible.  (Rex 
V.  Ttwemer,  supra,)  Here  the  forged  drafts  offered  in  evidence 
may  be  said  to  be  of  the  same  manufacture  as  the  one  which 
IS  the  subject  of  the  indictment,  for  they  were  all  drawn  by 
the  same  party.  In  conclusion  upon  this  point,  it  is  sufficient 
to  say  that,  from  the  very  nature  of  the  question,  the  admissi- 
bility of  this  character  of  evidence  must  be  left  in  a  great 
measure  to  the  discretion  of  the  Judge  who  tries  the  case. 
The  inference  of  guilty  knowledge  to  be  drawn  from  such 
evidence  may  be  safely  intrusted  to  the  jury,  who  will  hardly 
fail,  under  the  arguments  of  counsel,  to  discover  whether  such 
knowledge  is  fairly  deducible  from  the  facts  in  evidence  or 
not. 

The  foregoing  remarks  apply  alike  to  the  exceptions  to  the 
admission  of  "  drafts  Nos.  2  and  3,"  as  they  are  called  in  the 
record.  The  mere  fact  that  "  draft  '^o.  2  "  was  drawn  in  favor 
of  other  parties  makes  no  difference  in  the  rule  under  which 
this  character  of  evidence  is  admitted. 

IV.  Undoubtedly  "draft  N"o.  9**  was  inadmissible  unless 
accompanied  by  proof  tending  to  connect  the  dofondant  with 
it  in  somo  manner,  and  the  further  proof  that  it  was  a  forffery. 
etc.  With  such  proof,  however,  it  was  admissible.  The 
order  in  which  this  evidence  ought  to  be  received  is  a  matte? 
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resting  in  the  discretion  of  the  Court,  and  the  fact  that  the 
draft  was  admitted  in  advance  of  the  other  evidence  would  be 
of  itself  no  ground  of  error.  The  only  objection  made  to  its 
admission  by  counsel  for  the  defendant  was  the  very  broad 
and  general  one  that  it  was  **  irrelevant  and  incompetent," 
which  the  Court  doubtless  understood  as  covering  not  only 
the  draft,  but  the  other  evidence  of  forgery,  etc.,  which  had 
been  introduced  in  coimection  wilii  "drafts  Nos.  2  and  3,"^ 
and  which  the  Court,  doubtless  guided  by  the  previous  course 
of  the  trial,  supposed  at  the  time  he  ruled  upon  the  objection 
would  follow  the  admission  of  "  draft  No.  9."  At  the  time  of 
the  raling  the  Court  undoubtedly  supposed  that  such  evidence 
would  follow,  and  upon  that  hypothesis  his  ruling  was  correct 
When  it  appeared  that  there  was  no  such  evidence  to  be 
given,  counsel  should  have  renewed  their  objection  on  that 
ground.  Had  they  done  so,  the  Court  would  undoubtedly 
have  struck  out  the  draft  as  evidence  or  instructed  the  jury  to 
disregard  it  We  have  repeatedly  held  that  ^counsel  must 
make  their  objections  in  such  a  manner  as  to  leave  no  doubt 
as  to  the  precise  ground  upon  which  it  is  placed.  We  do  not 
think  that  was  done  in  the  present  case,  and  we  do  not  think 
that  we  should  be  justified  in  reversing  the  judgment  on  this 
ground,  especially  as  it  is  more  than  probable  that  "  draft  No. 
9  "  had  no  effect  on  the  result 

The  other  two  points  made  by  counsel  to  the  effect  that  the 
Utah  Mining  Company  is  not  a  corporaticHi  as  alleged,  and 
therefore  could  not  be  defrauded,  and  that  the  interlining  of 
the  words  "  payable  in  TJ.  S.  gold  coin  "  by  Howard  before  he 
discounted  the  draft  and  after  the  defendant  had  forged  the 
indorsement,  made  the  draft  other  and  different  from  what  it 
was  at  the  time  of  the  forgery,  are  also  untenable.  Whether 
the  Utah  Mining  Co.  was  a  corporation  de  jure  or  not  was  not 
an  issue  in  this  case.  If  it  was  acting  as  sudi  that  was  suf* 
ficient.  (Spring  Valley  Waterworks  v.  San  Francisco,  22 
Cal.  484;  United  States  v.  Amedy,  11  Wheat  392;  Danne- 
hroge  Oold  Quartz  Mining  Company  v.  Ailment,  26  Cal.  286.) 
But  admitting  that  the  Utah  Mining  Company  is  not  a  cor^ 
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poratioiiy  the  indictment  also  ohai^ee  an  intent  to  defraud 
Howard  who  certainly  had  a  legal  existence ;  and  so  f ar  aa  the 
interlineation  is  concerned  it  was  made  with  the  knowledge 
and  tacit  consent  of  the  defendant  and  maj  be  r^;arded  as  hia 
act  and  deed. 

Judgment  affirmed. 

Mr  Justice  Bhod£s  expressed  no  opinion* 


E.  P.  CULVEK^  ATO  ELSIE  CULVER  his  Wifb,  v.  W.  H. 
EOGERS,  Sheriff  of  El  Dobado  County,  and  B.  T. 
HUNT. 

Whbn  XmwMsiiT  <m  Mortoagb  FcmacLosunB  BicoMm  a  Lnmw— It  !>  •> 
action  broufrht  to  reeoT«r  judgment  for  a  debt,  and  to  fonelooe  a  aiort- 
gage  given  to  secure  the  aame,  a  judgment  4m  personam  la  rendered  for  tka 
amount  due,  and  directing  a  sale  of  the  mortgaged  premises  ahd  an  ap- 
plication of  tbe  proceeds  to  the  payment  of  the  judgment,  the  jtudgment 
even  If  docketed,  does  not  become  a  lien  on  the  real  property  of  the 
defendant  until  the  mortgaged  property  has  been  sold  by  the  Sheriff,  and 
the  balance.  If  any,  reported  by  him  and  docketed  by  the  Clerk,  and  tiMB 
only  for  such  balance. 

BwjoiNiNO  CUlb  or  HoMBSTBAo. —  If  B  judgment  In  persoiiaB»  aad  deeree  flare- 
closing  a  mortgage  given  to  secure  the  debt,  but  not  coTerlng  the  bone- 
stead.  Is  rendered  against  a  husband,  the  Sheriff  will  be  enjoined  from  a  nie 
of  the  homestead  on  an  execution  Issued  for  a  balance  reported  and  docketed 
after  a  sale  of  the  mortgaged  property,  If  a  declaratlOB  of  homestead  Is 
filed  and  recorded  before  such  balance  Is  reported  and  docketed. 

Appbax  from  the  District  Court,  Elevaith  Judicial  District, 
El  Dorado  County. 

a 

The  personal  judgment  in  case  of  Hunt  v.  Culver  was  aa  t 

follows:    "Wherefore,  by  reason  of  the  law  and  the  finding  i 

aforesaid,  it  is  ordered,  adjudged,  and  decreed,  that  B.  T.  Hunt,  t 

plaintiff,  have  and  recover  of  and  from  E.  P.  Culver,  defendant,  i 

eight  hundred  and  nine  dollars  and  twenty-three  cents  debt,  i 

with  interest  thereon  at  the  rate  of  two  and  a  half  per  cent 
per  month  from  the  date  hereof  until  paid;  together  wifli 
sixteen  dollars  and  thirty-five  cents  costs  of  suit''  Then  fol- 
lowed the  usual  decree  for  the  sale  of  the  mortgaged  premises- 
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The  defendant  reoovered  judgment  in  Ae  Court  below,  and 
plaintiffs  a^^ealed 

Xbb  other  facts  are  stated  in  the  opinion  of  the  Oourt. 

Oeorge  O.  Blanehard,  and  A.  0.  Seorle,  tot  Appellanti, 

If  the  lien  attached  before  the  9th  day  of  July,  1863,  (the 
time  when  the  property  in  controversy  became  a  homestead,) 
then  the  ^ale  should  not  be  restrained,  and  the  judgment  of 
the  District  Court  is  correct  But  if  no  lien  attached  before 
that  date,  the  sale  should  not  be  mad^  and  the  judgment  iis 
erroneous.  In  England  v.  Lewie  et  al.,  it  is  determined  that 
before  the  amendment  of  section  two  hundred  and  forty-six 
of  the  Practice  Act^  plaintiff  mtight  primarily  pniBue  either 
the  judgment  or  the  decree  at  his  election^  but  oould  only 
pursue  one  at  a  time;  while  in  Cormerais  v.  Oenella,  and  Vanr 
dewaier  v.  McRea,  et  al,  27  Cal.  596,  it  is  held  that  under 
section  two  hundred  and  forly-siz,  m  amended  in  1861,  plain- 
tiff ''must  ashoost  the  mortgaged  property  before  his  judg- 
ment can  become  a  lien  or  he  can  have  execution  thereon." 
These  seem  to  be,  and  are  decisive  of  the  case. 

A  critical  examination  of  section  two  himdred  and  forty-six, 
before  and  after  the  amendment  referred  to,  will  convince  the 
most  sceptical  tliat  it  was  the  intention  of  the  L^slature  to 
compel  the  plaintiff  first  to  exhaust  the  security  before  acquir- 
ing any  lien  on  the  other  property  of  the  judgment  debtor. 
The  amended  section  differs  from  the  original :  Firsts  by  pro- 
viding that  actions  for  the  foredosure  of  liens  and  mortgages 
'Shall  be  in  accordance  with  the  provisions  of  Chapter  One^  and 
section  two  hundred  and  forty-six  is  the  only  one  in  this  chapter 
that  treats  of  the  judgment  or  decree  in  such  cases.  Second, 
it  uses  the  words  "  decree  or  judgment,"  wh^i  in  the  original 
the  word  '* judgment"  is  only  used.  Third,  it  provides  for 
the  sale  of  the  mortgaged  property,  and  ascertainment  of  any 
de&ci^icy  thereafter  due,  and  the  paying  over  of  surplus,  and 
then  the  docketing  of  the  judgment  for  such  unpaid  balance. 
Fourth,  that  the  judgment  so  docketed  shall  then  become  a 
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lien  upon  the  real  estate  of  the  judgment  debtor,  and  then 
for  an  execution  for  this  balance.  Fifth,  the  execution  sbaU 
be  issued  by  the  Clerk  of  the  Court  in  like  manner  an<f  fonn 
as  upon  odier  judgments  to  collect  such  balance,  etc.  Hie 
statute  makes  a  distinction  between  judgments  rendered  under 
this  section  and  ordinary  judgments,  for  it  speaks  of  other 
judgments,  and  until  after  sale  of  the  property,  ascertainment 
of  deficiency,  and  docketing  of  the  same,  it  is  not  like  an  ordi- 
nary judgment  It  is  a  judgment  without  lien  attribates^  ai 
provided  in  section  two  hufidred  and  four. 

8,  £  O,  E.  WiUiams,  iot  Bespondenta. 

We  think  that  the  Legislature  did  not  intend  to  lestrict  a 
party  to  the  decree  alone,  and  this  Court,  in  view  of  the  many 
advantages  of  the  other  system,  as  explained  in  England  v. 
Lewis,  would  be  unwilling  so  to  decide,  unless  it  is  plain  that 
the  Legislature  so  intended.  What  the  Legidature  intendect 
by  the  alterations  made  in  the  statute  was  to  conforns  the 
statute  to  the  decisionfe  of  the  Supreme  Court,  or  in  other 
words,  to  make  the  statute  express  in  plain  language  what 
the  Courts  had  construed  it  to  mean.  The  first  two  dauses  of 
section  two  hundred  and  forty«ix  are  not  essentially  different 
from  the  old  section;  the  third  clause  was  only  intended  to 
apply  to  the  case  of  a  decree  alone,  and  not  where  a  personal 
judgment  had  been  rendered.  That  clause,  until  amended, 
said  nothing  about  docketing  the  deficiency  so  as  to  become  a 
lien,  and  you  could  only  obtain  a  lien  by  execution.  It  is  this 
third  clause  that  appellants  rely  upon,  but  we  are  unable  to 
see  how  it  makes  so  great  a  change  in  the  statute  as  to  pre- 
vent a  party  from  taking  and  enforcing  his  personal  judgment 

By  the  Court,  Curbbt,  J* 

In  January,  1863,  the  defendant  Hunt,  aa  plaintiff,  oom- 
menced  an  action  in  the  District  ConH  in  £1  Dorado  Cooatf 
against  the  plaintiff  E.  P.  Culver,  aa  defendant,  to  Teoovcr  die 
amount  of  two  promissory  notes,  and  to  foredoee  a  mortage 
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on  certain  real  property,  executed  by  Idm  to  secure  the  pay-r 
ment  of  the  amount  due  on  the  notes.    On  the  20th  of  May 
following   the  Court  "ordered,   adjudged  and  decreed  that 
B.  T.  Hunt,  plaintiff,  have  and  recover  of  and  from  E.  P.  Cul- 
ver, defendant,  eight  hundred  and  nine  dollars  and  twenty- 
three  cents  debt,  with  interest  thereon  at  the  rate  of  two  and 
a  half  per  cent  per  month  from  the  date  hereof  until  paid, 
together  with  sixteen  dollars  and  twenty-five  cents  costs  of 
suit;"  and  nmmediately  following  this,  the  Court  decreed  that 
the  mortgaged  premises  be  sold  by  the  Sheriff  of  the  county 
in  the  same  manner  as  the  sales  of  real  property  are  luade 
under  execution,  and  that  the  proceeds  thereof  be  applied  to 
the  payment  of  said  judgment,  and  that  if  the  proceeds  be 
insufficient  for  the  purpose,  then  an  execution  be  issued  for 
the  balance  remaining  due  and  unpaid.    On  the  day  after  this 
judgment  was  entered,  the  Clerk  of  the  Court  docketed  the 
same  in  the  Judgment  Docket  Book.     The  mortgaged  prem- 
ises were  sold  under  the  decree  on  the  20th  of  July,  but  not 
for  sufficient  to  satisfy  the  amount  due.    The  Sheriff  made  his 
return^  from  which  the  balance  remaining  due  appeared,  and 
this  balance  was  duly  docketed  in  the  Judgment  Docket  Book 
on  the  18th  of  August,  1863.    On  the  9th  of  July  of  the  same 
year  the  plaintiff,  Elsie  Culver,  caused  to  be  filed  and  recorded 
in  the  Kecorder's  office  of  El  Dorado  County  a  declaration  of 
homestead  on  certain  real  property  belonging  to  herself  and 
husband  as  common  property,  on  which  she  and  her  husband 
and  their  family  resided  and  continued  to  reside  to  the  time  of 
the  trial  of  this  action.     The  property  thus  selected  by  Mrs. 
Culver  as  a  homestead  belonged  to  herself  and  husband  at  the 
time  the  judgment  and  decree  was  first  docketed,  and  was  not 
a  part  of  the  mortgaged  premises.     When  the  same  was  so 
selected  as  a  homestead,  and  when  this  cause  was  tried,  it  was 
not  of  the  value  of  five  thousand  dollars.    In  January,  1866, 
Hunt  caused  execution  to  be  issued  to  collect  the  balance 
remaining  due  him  on  his  judgment,-  and  the  same  was  placed 
in  the  hands  of  the  defendant,  Rogers,  Sheriff  of  said  cQunty. 
who  levied  the  execution  upon  the. property  selected  by. Mrs. 
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Culver  as  a  homestead^  and  was  proceeding  to  sell  the  same 
tkerennder  when  he  was  restrained  by  an  injuncti<m  granted 
in  this  suit 

The  object  of  this  action  was  to  perpetually  enjoin  the 
defendants  from  selling  on  the  execution  so  issued  the  property 
selected  and  claimed  as  a  homestead. 

The  appellants'  counsel  admit  that  if  Hunt's  judgment 
became  a  general  lien  on  the  real  property  of  the  judgment 
debtor  in  the  county,  before  the  time  of  the  filing  of  the 
homestead  claim,  then  it  would  not  be  proper  to  restrain  the 
defendants,  and  we  do  not  trnderstand  the  respondent's  counsel 
as  maintaining  that  the  judgment  found  for  the  defendants  can 
be  upheld,  unless  on  the  ground  that  the  judgment  in  the 
foreclosure  case,  from  the  time  it  was  first  docketed,  became  a 
lien  on  all  the  real  properly  of  the  debtor  in  the  county  not 
exempt  at  the  time  from  execution.  So  that  the  question  to 
be  decided  is  divested  of  all  complications. 

A  judgment  becomes  a  lien  on  the  real  estate  of  the  debtor 
only  by  force  of  the  statute,  and  depends  for  its  existence  upon 
conditions  of  statutory  origin.  For  the  recovery  of  any  debt 
or  the  enforcement  of  any  right  secured  by  mortgage  lien  upon 
real  estate  or  personal  property  the  statute  declares  there  shall 
be  but  one  action.  The  statute  then  further  provides:  **In 
such  action  the  Court  shall  have  power  by  its  decree  or  judg- 
ment to  direct  a  sale  of  the  encumbered  property  (or  of  such 
part  thereof  as  shall  be  necessary)  and  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  the  costs  and  expenses 
of  sale,  the  costs  of  suit,  and  the  amount  due  the  plaintiff." 
(Prac.  Act,  Sec.  246.)  To  this  extent  this  section  is  substan- 
tially as  the  section  was  prior  to  the  amendment  of  it  in 
1860.  In  a  foreclosure  case  under  the  statute^  as  it  formerly 
stood,  a  judgment  in  personam  might  be  rendered  against  a 
debtor  for  the  amount  due,  as  well  as  a  decree  for  the  sale  of 
the  premises  mortgaged  {England  v.  Lewis,  25  CaL  34S,  349, 
and  the  cases  there  cited) ;  and  when  a  judgm^it  in  personam 
was  rendered  in  an  action  of  foreclosure,  it  was  held  in  Chapin 
V.  Broder,  16  CaL  422,  that  when  such  judgment  was  dock* 
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etedy  it  becanie  a  lien  in  aocordanoe  witb  the  statute  —  thait  iB, 
as  we  usderatand  the  opinioiii  a  lien  updn  all  the  real  proper^ 
of  the  judgment  debtor  in  the  county  not  ^empt  from  ezeoH- 
tion.    (Practice  Act,  Sec*  2040 

The  two  hundred  and  forty-sixth  section  of  the  Praotic0- 
Aet  as  amended  in  1861  (Laws  1861,  p.  806)  contains  an 
additional  provision  which  reads  as  f  ollowi :  '^  If  it  shall  appeax 
from  the  Sheriff's  return  that  there  is  a  defidency  of  snob 
proceeds^  and  a  balance  still  due  to  the  plaintiff,  the  judgment 
shall  then  be  docketed  for  such  balance  against  the  defendant 
or  defendants  personally  liable  for  the  debt,  and  shall  from 
the  time  6i  such  docketing  be  a  lien  upon  the  real  estate  of 
the  judgment  debtor,  and  an  execution  may  thereupon  be 
issued  by  the  Olerk  of  the  Court,  in  like  manner  and  form  aa 
upon  other  judgments,  to  collect  such  balance  or  deficiency 
from  the  property  of  the  judgment  debtor/'  If  it  be  assimied 
tiiat  tho  recovery  obtained  on  the  20th  of  May,  1863,  was  ii 
judgment  in  personam,  followed  by  a  decree  of  forecIosuiB 
and  sale,  the  fact  that  the  debt,  to  reck>ver  which  the  acticoi 
was  brought,  was  secured  by  mortgage^  and  the  further  fact 
that  the  action  was  to  make  the  money  due  by  a  foreclosmfe 
and  sale  of  the  mortgaged  premises,  operated  to  limit  tbe 
plaintiff  to  his  remedy  to  the  premiaes  mortgaged,  until  the 
same  should  be  exhausted.  When  exhauated  by  a  sale  thereof 
under  the  decree,  and  a  balance  is  ascertained  in  the  mo<i» 
prescribed  to  be  still  due  to  the  plaintiff,  the  judgment  shaQ 
be  docketed  for  sudh  balance,  and  shaill  from  the  time  of  sueK 
docketing  be  a  lien  upon  the  real  estate  of  the  judgment 
debtor,  and  an  executioil  may  thereupon  be  issued  in  likB 
mannei*  and  form  as  npon  other  judgments*  If  this  was  the 
only  statutory  provisioat  relating  to  ihe  creation  of  a  hea  hy 
judgment,  we  apprehend  no  question  would  be  made  as  to  the 
point  of  time  determining  its  inception.  But  the  two  hundred 
and  fourth  section  of  the  Act,  whidb'  has:  relerence  to  judg- 
ments in  personam  generally,  provide  that  from  the  time  the 
judgment  is  docketed  it  shall  become  a  lien  on  all  the  real 
property  of  the  judgment  debtor,  ete.^  and  that  the  lieu  ahaB 
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continue  for  two  years,  unless  the  judgment  be  previouslv 
satisfied.  The  section  here  referred  to  does  not  provide  at  what 
time  the  judgment  must. be  docketed.  It  may  be  docketed 
immediately  after  the  judgment  roll  is  filed,  or  at  any 
time  afterwards  while  the  judgment  subsists,  for  aught  that 
appears  in  the  statute.  From  the  docketing,  the  judgment 
encumbers  the  debtor's  real  property,  and  may  continue  a  lien 
upon  it  for  two  years.  But  with  respect  to  a  judgment  in 
personam  coupled  with  a  decree  foreclosing  a  mortgage,  and 
directing  a  sale  of  the  mortgaged  premises,  the  judgment  is 
to  be  docketed  for  the  balance  which  may  remain  due  after 
the  mortgaged  property  is  exhausted,  and  from  that  event, 
that  is,  the  dodceting,  the  judgment  shall  be  a  lien  on  tfao 
debtor's  real  property,  and  may  thereafter  subsist  as  a  lien  for 
two  years.  If  the  theory  of  the  respondents  was  accepted, 
the  entire  judgment  mig^t  esist  as  a  lien  for  two  years  from 
the  time  it  was  first  docketed,  and  iheai,  if  the  mortgaged 
.premises  wei«  sold  under,  the  decree  without  satisfying  the 
amount  due,  the  judgment  to  the  eodent  of  the  balance 
iremaining  due  might  be  docketed  again,  and  from  that  time 
the  judgment  for  the  balance  would  be  a  lien  on  the  debtor's  j 

real  estate,  which  would  continue  for  two  years,  if  not  sooner  | 

paid.      Besides    this    consequence,    we    should    in    substance  j 

determine  the  amendment  of  section  two  hundred  and  forty-  j 

six  to  be  without  purpose  or  effect     The  statute  as  amended  j 

4eems  to  have  been  designed  to  limit  the  remedy  of  the  mort- 
gage creditor  to  his  security,  in  cases  when  a  decree  for  sale 
of  mortgaged  premites  is  had,  until  that  was  exhausted,  and 
then  to  give  him  a  lien  on  all  his  debtor's  real  property  sub- 
. ject  to  execution  for  the  balance  remaining  due,  from  the  time 
j^he  same  should  be  duly  ascertained  and  the  judgment  dock- 
eted for  that  balance. 

l«  Until  the  judgment  was  docketed  for  the  balance  due  the 
plaintiff,  the  premises  in  controversy  did  not  become  encmn* 
bered  by  the  judgment,  and  before  then  it  became  the  plain* 
tiff's  homestead,  and  consequently  was  not  subject  to  be  sold 
ibn  the  execution  issued  ,for  the  balance  due  on  the  judgment. 
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Upon  the  facts  as  thej  appear  in  the  record^  the  plaintiffs 
were  entitled  to  the  relief  they  sought  ^Alverson  v.  Jones, 
10  Gal.  9;  Dunn  v.  Tozer,  10  Id.  167;  PixUy  v.  Huggins,  15 
CaL  182 ;  PetHt  v.  Shepherd,  6  Paige,  501.) 

Judgment  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 


WILLIAM  THOMPSON  v.  E.  D.  SMITH. 

VoBCiBUB  BimT  AND  Dbxainsb.' — Where  one  person  has  a  house  apon  a  por- 
tion of  a  tract  of  land  of  one  hundred  acres  which  he  Is  occupying,  and 
another  person  enters  upon  another  part  of  the  tract  and  erects  a  house, 
without  doing  anything  further,  this  act  does  not  constitute  a  forcible 
entry  upon  and  detainer  of  the  whole  tract. 

DAMAons  IK  FoBCiBLi  Bntbt  AND  DvrAiNiB. —  In  forcible  entry  and  detainer, 
If  the  proofs  show  that  plalntllt  was  ousted  from  a  portion  only  of  the 
tract  of  land,  described  In  complaint,  he  Is  not  entitled  to  recorer  damages 
for  the  detention  of  the  whole. 

TXTLI    DnBDS    AS    BTIDINCn    IN    FOBCIBLl    BnTBT    AND    UNLAWVUL    DNTAINNB. 

In  an  action  under  the  Forcible  Entry  and  Detainer  Act,  If  the  plalntlfC 
relies  on  the  unlawful  entry  and  a  subscQuent  forcible  detainer*  a  deed  of 
conreyanee  of  the  property  to  the  defendant  or  his  lessor  is  admissible  In 
eridenco  in  his  behalf  to  show  the  good  faith  of  his  entry ;  but  If  the  plaln- 
tllt relies  on  a  forcible  entry  and  detainer,  such  deed  is  not  admissible. 

▼lOLXNCa»   OB   FBAX   of   yiOUBNCa»  TO  BB   SBOVN   IN   FtOBCIBLB   BNTBT   AND   DB- 

TAXNBB.—  If  the  plaintiff  seeks  to  recover  on  the  ground  of  a  forcible  entry 
and  detainer,  and  the  proofs  show  that  there  was  no  actual  force,  and  that 
he  neither  apprehended  nor  had  sny  ground  to  apprehend  any  positlTO  act  of 
Tiolenoe  from  the  defendant  he  cannot  recover. 
Obdbb  Obantinq  a  Nbw  Tbial. —  An  order  vacating  a  verdict  or  finding  and 
granting  a  new  trial,  necessarily  vacates  the  Judgment  in  the  case  resting 
on  such  verdict  or  finding. 

Appeai.  from  the  County  Court,  City  and  County  of  San 
Francisco. 

This  action  was  commenced  on  the  13th  of  October,  1863. 
The  complaint  alleged,  first,  that  plaintiff  was  in  the  quiet  and 
peaceable  possession  of  the  premises  in  question  on  the  5th 
of  October,  1863,  and  that  on  or  abont  that  day  the  defend- 
ant, with  force  and  violence,  entered  upon  the  premises  and 
repelled  the  plaintiff  therefrom;  and  secondly,  that  on  the 
same  day,  the  plaintiff  being  in  the  quiet  and  peaceable  pos- 
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session  of  the  preraisea,  and  entitled  to  the  possession  of  tie 
earae,  the  defendant  unlawfully  entered  on  said  premises  and 
put  out  and  expelled  the  plaintiff  therefrom^  and  took  posses- 
fiion  of  the  samej  and  has  ever  sinc^  illegally  and  utdawfully 
retained  possession  of  the  same  from  the  plaintiff. 

On  the  let  day  of  Oetoberj  Smithy  the  defendant^  went  m 
the  groimd  and  marked  out  a  place  to  build  a  house,  and  oa 
ie  fifth  went  there  with  his  lumber  and  commenced  its  erec- 
tion. On  the  seventh,  while  at  work  on  itj  Thompson  came 
to  him  and  objected  to  his  building  the  house,  and  t«ld  him 
he  claimed  the  premises^  and  that  he  should  not  allow  him  to 
build,  and  ordered  him  to  remove  the  lumbeTj  and  upon  hia 
refusal  to  do  so,  took  hold  of  a  board  to  carry  it  away,  when 
Smith  also  took  hold  of  the  board  and  pushed  Thooipaon  ^tly 
aside. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

John  B.  Fellon,  for  Appellant, 

The  plaintiff  had  not  that  exclusive  possession  whieh  is 
necessary  to  a  recovery  in  this  action.  Of  course  the  plain- 
tiff's possession  must  be  exelusivej  for  if  the  defendant  also  is 
in  possession  he  necessarily  has  a  right  to  maintain,  even  bv 
force,  his  possession  or  part  posfle^sion.  The  only  possession, 
therefore,  which  can  sti stain  a  plaintiff  in  this  quasi  cnminsl 
action,  is  such  an  actual  exclusive  possession  as  is  inconsistpnt 
with  and  negatives  the  idea  of  any  use  or  occupation  other  than 
his  own.  (Houm  v.  Keiser,  8  Gal*  501;  Prmton  v.  Kehoe,  la 
Ik  318;  Cummins  v.  Scott,  20  Ih.  84;  Waif  v,  Baldmn,  19 
lb.  306;  Cummins  v.  Scott.  23  lb.  527.) 

If  this  proceeding  of  forcible  entrjr  is  to  be  resorted  to  when- 
ever a  plaintiff  has  acquired  a  scrambling,  nncertaiUj  or  secret 
possession,  it  is  apparent  that  the  issues  involved  in  the  pro- 
ceeding win  be  chflnged  from  the  questions  of  force  and  breach 
of  the  peaee,  which  are  its  legitimate  obieets  of  inquiry,  *o 
nice  questions  of  possession,  more  fitted  for  actions  of  eja^- 
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ment  than  for  these  summary  prooeedings.  The  eadrj  cannot 
be  called  forcible  where  the  intentioii  tp  proceed  to  violenco 
is  matter  of  canjecture.  It  must  be  betrayed  by  act,  or  word, 
or  manner.  And  it  must  be  an  actual  immediate  intention  to 
use  violence,  for  it  is  only  that  which  threatens  a  breach  of 
the  peace.  The  cases  on  force  are:  Frazier  v,  Hanlor^  5  CaL 
156;  Bwhnan  v.  Whitney;  Polack  ▼.  McOraih,  26  Cal.  54; 
People  ea?  reZ.  NUes  v,  8mUh,  24  Barb.  16;  WUlard  v.  Warren, 
IT  Wend.  267. 

P.  G.  Buchan,  tor  Bespondent 

It  will  be  observed  in  this  case  that  a  motion  was  made  for 
a  new  trial  in  the  Court  below  and  denied«  In  such  a  case 
the  Court  says,  in  Walton  v.  Maguire,  17  Cal.  92 :  "  Where 
the  Court  below  refuses  a  nev^  trial,  asked  on  the  grolmd  that 
the  evidence  does  not  sustain  the  finding  and  judgment,  the 
Court  acts  in  the  exercise  of  a  sound  legal  discretion,  and  the 
Supreme  Court  will  not  interfere  unless  there  woe  an  abuse  of 
discretion/'  {Lewis  v.  Oavillaud,  21  CaL  178;  Lubeck  v.  BiU- 
lock,  24  lb.  388.) 

The  object  of  the  appellant  in  the  case  at  bar  was  evidently 
to  try  the  title,  and  not  the  question  of  forcible  entry.  "  When 
the  possession  of  the  premises  is  demanded  of  the  party,  if  he, 
by  word,  or  act,  look,  or  gesture,  gives  reasonable  ground  to 
apprehend  the  use  of  force  to  prevent  the  rightful  claimant 
from  obtaining  peaceable  possession,  diis  would  be  sufficient." 
(Dichinson  v.  Maguire,  9  Cal.  49.) 

"  The  statute  was  intended  to  prevent  bloodshed,  violence, 
and  breaches  of  the  peace,  too  likdy  to  result  from  wrongful 
entries  into  the  possessions  of  others,  and  it  would  be  absurd 
to  say  that  to  enable  a  party  to  avail  himself  of  its  provisions 
there  mnst  have  occurred  precisely  the  evil  which  it  was  the 
object  of  the  law  to  prevent."  (McCatUey  v.  Weller,  12  Cal. 
527.)  Such  is  the  opinion  of  Mr.  Justice  Field  in  that  case, 
and  in  the  opinion  of  the  Chief  Justice,  in  the  same  case,  (page 
539^)  he  quoted  with  approbation  VkUdera  v.  Black,  9  Yerg. 
817;  1  Scaih.  407.  ' 

Vou  XXVIII.— M 
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If  defendant  had  a  right  to  intTodnce  his  patent,  then  we 
had  a  right  to  show  it  was  a  forgeiy,  and  we  had  a  right  to 
show  our  title,  or  to  show  that  we  derived  title  from  the 
grantees  in  that  grant,  or  were  entitled  by  a  prior  grant;  in 
short,  was  asking  nothing  more  of  the  Court  than  to  abro- 
gate the  statute  of  forcible  entry  and  detainer  in  that  respect^ 
and  allow  the  parties  to  contest  the  legal  title  to  the  land.  As 
the  Court  very  properly  remarked  in  the  case  of  Ladd  v.  8te- 
venson,  already  cited,  when  the  plaintiff  "  has  been  restored  to 
the  possession  of  which  he  was  thus  improperly  deprived,  it 
will  then  be  time  to  try  the  issue  of  titla'' 


.  By  the  Court,  Sawteb,  J, 

This  is  an  action  under  the  Act  relatii^  to  forcible  entries 
and  detainers,  to  recover  possessicm  of  one  hundred  acres  of 
land  in  the  vicinity  of  the  City  of  San  Francisco.  The  answer 
denies  the  forcible  entry  and  detainer  charged,  and  denies  pos- 
session of  the  whole,  but  admits  possession  of  a  part  of  the 
demanded  premises,  describing  said  part  by  metes  and  bounds, 
and  claims  that  said  possession  was  quietly,  peacefully  and 
rightfully  obtained. 

Plaintiff  alleges  the  monthly  value  at  fifty  dollars. 

The  Court  found  a  forcible  entry  and  forcible  detainer,  and 
two  htmdred  and  fifty  dollars  damages.  Judgment  was  there- 
upon entered  for  restitution  of  the  demanded  premises,  and  for 
the  damage  found. 

There  was  no  forcible  entry  at  the  time  of  the  interview 
with  Thompson,  for,  according  to  all  the  testimony,  defend- 
ant's entry  had  taken  place  several  days  before,  and  he  was 
then  actually  in  x>os8e6sion.  If  there  was  any  forcible  entry, 
it  was  at  the  time  of  the  transactions  between  defendant  and 
Weeks ;  and  admitting  that  there  was  force  at  that  time,  it  is 
not  clear  that  the  entry  had  not  before  fiat  time  been  peace- 
ably  accomplished.  The  defendant  had  himself  actually  been 
u]>on  the  premises  several  hours  manifesting  an  intent  to  hold 
the  property.     Weeks  found  him  upon  the  prenuses  waiting 
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^or  bis  teams  and  lumber  an  hour  before  the  all^d  force  was 
employed,  and  at  that  time  he  informed  Weeks  that  he  claimed 
the  premises  under  a  lease  from  Bayerque,  and  was  going  to 
put  up  a  house.  It  is  at  least  doubtful  whether  the  acts  at 
tJie  time  the  lumber  arrived  constituted  a  forcible  entry  within 
the  meaning  of  the  Act.    But  however  this  may  be,  there  is 
no  shadow  of  testimony  to  extend  the  entiy  of  defendant  and 
ouster  of  plaintiff  to  the  whole  premises  described  in  the  com- 
plaint.   Plaintiff  retained  possession  of  his  caUn.    His  servants 
^were  not  turned  out  of  that,  or  in  any  respect  molested  in  its 
enjoyment     Such  is  the  plaintiff's  testimony,  and  there  is 
notlung  to  the  contrary.    Nor  does  his  possession,  such  as  it 
was,  appelir  to  have  been  disturbed  in  aiiy  of  the  oliier  por- 
tions of  the  hundred  acres  claimed,  beyond  the  immediate 
vicinity  of  the  particular  spot  where  defendant  erected  his 
house.     For  aught  that  appears,  plaintiff  is  still  in  the  quiet 
and  undisturbed  possession  of  all  besides.      Nor  does  it  appear 
to  what  extent  defendant  claimed  possession  under  his  lease. 
The  evidence  which  the  defendant  himself  offered  on  that 
point  was  ruled  out  on  objection  of  plaintiff.    The  complaint 
Alleges  damages  resulting  from  an  entry  upon,  and  detention 
of,  the  whole  of  the  land  claimed.    The  testimony  as  to  the 
value  of  the  premises  and  damages  is  applicable  to  the  whole, 
and  the  finding  and  judgment  award  damages  for  the  deten- 
tion, as  well  as  restitution  of  the  whole.    Clearly,  if  the  plain- 
tiff was  only  ousted  from  a  part,  he  was  not  entitled  to  recover 
damages  for  the  detention  of  the  whole.     In  these  respects 
there  is  no  conflict  in  the  evidence,  and  it  does  not  support 
the  findings*    A  new  trial  must,  therefore,  be  had. 

The  defendant  offered  in  evidence  a  patent  of  the  United 
States,  and  the  conveyance  under  it,  for  the  purpose  of  show- 
ing the  good  faith  of  the  entry  and  to  define  the  limits  of  the 
possession  of  defendant's  lessor.  Plaintiff  objected  and  defend- 
ant excepted.  Defendant  had  introduced  evidence  tendhig  to 
show  that  at  the  time  of  defendant's  entry,  his  lessor,  Beyerque, 
and  not  plaintiff^  was  in  possession.  In  connection  with 
such  evidence  we  think  those  documeuns  wer^  admissible  to 
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prove  the  extant  of  the  possegdion,  which  the  eridence  brfore 
introduced  tended  to  prove,  {Hoag  v.  Pierce^  oadB  187.)  It 
may  be  that  for  the  want  of  sufficiently  definite  leatimony  on 
that  pointy  the  Court  found  against  posBeseion  in  Bayerqne.  If 
the  plaintiff  relied  upon  an  unlawful  entry  and  a  forcible 
detainer  after  euch  unlawful  entry,  and  not  upon  a  forcible 
entry,  then  it  was  necessary  to  inquire  into  the  good  faith  of 
the  eotry  by  defendant,- for  under  the  Act  of  1850,  which 
controls  this  action,  **it  is  not  every  peaceable  entry,  where 
the  right  of  entry  does  not,  in  fact,  exist,  that  constitutes  an 
nnlau  f  n  entry  within  the  meaning  of  the  statute.  There  must 
be  some  ingredient  of  fraud  or  wilful  wrong  on  the  part  of  th« 
party  making  the  entry/*     {Dichinmn  v.  Maguire,  9  CaL  48.) 

In  discussing  the  meaning  of  the  term  unlawful  entry,  as  used 
in  the  Act  relating  to  forcible  entries  in  Janson  t.  Brooks^  (M 
Cal.  214),  we  approved  of  the  following  language  of  Mr.  Chief 
Justice  Cope,  in  Bnckman  v.  Whitney:  "We  regard  it  as  apply- 
ing only  in  those  eases  where  the  entry  is  mala  fide  as  ^'ell  as 
wrongful,  and  beyond  this  its  proirisiona  cannot  with  any  pro- 
priety be  extended,"  We  think  the  construction  put  up<m 
the  Act  upon  this  point  in  those  cases  correct.  In  this  case, 
then,  if  the  plaintiff  relied  upon  an  unlawful  entry  as  distin- 
guished from  a  forcible  one,  and  a  subsequent  forcible  detainer 
—  and  there  was  a  count,  though  insufficient,  framed  upon  that 
theory  —  the  patent  and  subsequent  conveyances  were  admis- 
eible,  not  for  the  purpose  of  establishing  title,  but  to  show 
that  the  entry  was  made  in  good  faith  under  claim  and  oolor 
of  title,  and  therefore  not  unlawful  within  the  meaning  of  the 
term  as  used  in  the  Act  under  which  the  suit  was  bnstight 
But  if  the  plaintiff  relied  upon  a  forcible  entry,  then  the^e 
documents  were  inadmissible.  He  doubtless  claimed  on  botli 
grounds.  We  think,  however,  that  upon  the  pleadings  as  th^y 
now  stand  the  plaintiff  must  recover,  if  at  all,  on  the  grouBti 
of  a  forcible  entry.  [ 

The  evidence  to  show  a  distinct,  peaceatle,  exclusive  poi- 
session  of  plaintiff  as  against  Bayerque,  defendant's  lesion  ^ 
distinguished  from  what  has  sometimes  been  called  a  "  semm-  ^ 
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bling  possession,"  is  not  so  dear  as  desirable  in  .cases  for  forci- 
ble entry. 

The  claim  that  the  plaintiff's  possession  had  continued 
through  Osborne  from  1855,  in  view  0/  the  other  testimony  in 
the  case,  appears  to  us  to  be  but  a  flimsy  pretest.  Such  pos- 
session as  the  plaintiff  had  resulted  from  his  own  acts  since 
his  return  from  a  seven  years'  residence  in  the  mountains, 
without  reference  to  his  former  lease  for  an  indefinite  period 
of  time,  made  ten  years  ago  to  Osborne.  The  evidence  and 
claim  connected  with  the  Osborne  lease,  however,  in  our 
judgment,  afford  a  clue  to  the  objects  of  tie  plaintiff.  Upon 
a  review  of  the  evidence — and  it  is  all  in  the  record — it  is 
impossible  to  avoid  the  conclusion  that  the  plaintiff  was  him- 
self acting  in  bad  faith  and  endeavoring  to  acquire  and  main- 
tain a  possession  by  imlawful  means;  that  he  hoped,  by 
putting  up  a  few  boards  —  which,  to  expedite  the  work,  he 
had  previously  framed  and  fitted  for  the  purpose  —  that  he 
might  enter,  as  he  did,  upon  land  which  had  been  for  a  long 
time  under  the  actual  control  and  dominion  of  other  parties, 
and  in  a  single  afternoon  put  up  a  cabin,  without  floor  or 
other  convenience  for  habitation,  put  a  m^  in  to  sleep  merely, 
while  going  elsewhere  for  his  meals,  and  thereby  acquire  pos- 
session of  a  hundred  acres  of  land;  that  he  might,  through 
Osborne,  by  means  of  the  old  lease  of  which  the  parties  long 
in  possession  and  exercising  dominion  over  the  land  had  never 
heard,  connect  the  possession  so  acquired  with  his  possession 
ten  years  before,  and  thereby,  with  the  aid  of  the  Statute  of 
Limitations,  secure  the  land  against  the  parties,  whoever  they 
might  be,  holding  the  actual  title.  On  the  other  hand,  doubt- 
less, as  soon  as  this  proceeding  was  discovered,  the  parties 
who  had  been  exercising  control  and  dominion  over  the  prem- 
ises under  claim  of  title  derived  through  a  patent  from  the 
United  States  (for  to  show  a  claim  in  good  faith,  defendant 
having  offered  in  evidence  such  patent  and  conveyance  under 
it,  and  the  testimony  having  been  rejected  as  irrelevant,  we 
must  presume  the  proof  would  have  been  made,)  were  en- 
deavoring through  defendant  to  continue  the  control,  dominion 
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and  pOB8e86i<m  which  they  had  before  aoquiied.  Manifesdy, 
from  the  evidence,  no  breach  of  the  peace  was  oontenqplated 
in  their  proceedings  at  the  time  of  the  entry  oomplained  of 
by  either  party.  Bnt  (t  seems  equally  evident  that  the  plain- 
tiff was  manoBUvering  to  aoqnire  without  violence,  if  poesible^ 
a  right  of  action  for  forcible  entry,  while  the  defendant  was 
manoduvering  to  avoid  that  result,  and  these  objects  of  the 
respective  parties  were  clearly  manifest  to  eadi  other.  We 
cannot  see  from  the  evidence,  that  either  apprehended,  or  had 
any  ground  to  apprehend,  any  positive  act  of  violence  from 
the  other.  If  the  facts  are  really  such  as  the  evidence  indi* 
cates,  it  would  be  a  perversion  of  the  action  of  forcible  entry 
and  detainer  from  its  Intimate  uses,  and  a  reproach  upon 
the  administration  of  justice,  for  the  plaintiff  to  reoovw.  This 
action  is,  doubtless,  often  employed  in  this  State  in  cases,  and  to 
accomplish  objects,  never  contemplated  by  those  ^o  adopted 
it  It  is  highly  penal  in  its  character,  and  recoveries  under 
it  should  be  confined  by  the  Courts  to  cases  f alliBg  strictly 
within  its  provisions.  Undoubtedly  many  caaea  will  anae 
where  it  will  be  extremely  difficult  to  determine  whether  this 
action  should  be  maintained  or  not.  But  in  such  eases  the 
Court  should  bear  in  mind  the  object  and  scope  of  the  action, 
and  determine  from  the  peculiar  facts  of  the  case  whether, 
upon  the  whole,  it  can  be  fairly  brought  within  the  provisions 
of  the  Act  relating  to  forcible  entries  and  detainers. 

An  order  vacating  a  verdict  or  finding  and  granting  a  new 
trial,  necessarily  vacates  the  judgment  resting  upon  thfe  ver- 
dict or  finding  vacated. 

Order  denying  a  new  trial  reversed,  and  the  judgment 
entered  in  the  cause  vacated,  and  a  new  trial  order^ 
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possession  of  real  estate  must  be  ttronght  against  the  person  who  it  the 
eommeneement  of  the  action  Is  the  occupant  and  withholds  ; 
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8AHB  —  Whbn  OcctJPAirr  is  Bkbtaivt  of  Avorawau — Where  tht  oeeapant  li 
a  mere  fenrant  or  employ^,  hie  oecopatlon  may  be  the  oeenpatloii  of  bla 
emplojrer,  iwd  If  lo*  the  employer  ahould  be  made  the  defendant  In  eject- 
ment. 

PuUDXKes  IN  BjacnuBKT. —  If,  In  ejectment,  the  entry  and  oiuiter  are  djenled 
in  the  anawer,  the  withholding  of  possesBlon  at  the  commencement  of  the 
action  la  not  admitted  by  the  pleading!,  although  it  be  not  specially  denied. 

WHWf  Naw  Tbiai«  should  bb  Ghant». —  If,  on  the  trial,  the  Coart  finds 
from  the  evidence  all  the  facts  necessary  to  entitle  the  plaintiff  to  recoyer, 
and  renders  a  Judgment  for  plaintiff,  and^  upon  a  re-ezaminatlon  of  the 
ease  on  motion  for  a  new  trial,  finds  that  a  fact  essential  to  plaintiff's 
recovery  is  not  proved,  it  is  the  duty  of  the  Court  to  grant  a  new  triaL 

Wshdihq  Facts  oh  Monon  vor  Nbw  Trial. —  The  Court,  If  the  evidence  is 
conflicting,  may,  on  a  re-examination  of  the  same  on  motion  for  a  new  trial, 
find  the  facts  differently  from  what  they  were  found  on  the  trial,  and  on  an 
appeal  from  an  order  granting  or  refoslng  a  new  trial*  the  latter  finding 
will  be  cendoslve  of  the  facts  of  the  case. 

Appsai.  from  the  District  Court,  Fourth  Judicial  District, 
Oity  and  Countj  of  San  Francisco. 

The  Court  on  the  trial  found  the  following  facts:  ^That 
on  the  1st  day  of  May,  A.  D.  1862,  plaintiff  was  in  the  actual 
possession  as  owner  in  fee  simple  of  the  premises  described  in 
the  complaint,  and  that  plaintiff  was  lawfully  entitled  to  the 
possession  thereof  at  the  time  of  the  commencement  of  this 
action ;  and  that  on  said  day  defendant  unlawfully  entered  and 
excluded  plaintiff  therefrom,  and  still  withholds  the  possession 
thereof  from  the  plaintiff  f  and  the  statement  on  motion  for  a 
new  trial  embodied  the  evidence.  From  this  statement  on  the 
argument  of  the  motion  for  a  new  trial,  the  Court  found  that 
the  defendant  was  in  possession  of  the  premises  by  his  tenant 
at  the  commencement  of  the  action. 

The  defendant  appealed  from  the  order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Spencer  &  Jarboe,  for  Appellant 

The  Court,  on  motion  for  a  new  trial,  found  as  a  fact  tibat 
the  defendant  was  in  possession  by  his  tenant  at  the  time  the 
action  was  commenced.  The  action  not  being  against  the  tenant, 
a  new  trial  should  have  been  granted. 
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O.  p.  &  W.  H.  Sharp,  for  Respondent 

The  omission  to  traverse  Hawkins'  averment  of  achud  po» 
session  on  the  first  day  of  May,  1862,  was  equivalent  to  a  direct 
admission  of  the  fact,  the  complaint  being  verified.  {Burke  v. 
Table  M.  &  8.  Co.,  12  CaL  403.) 

By  the  Court,  Rhodss,  J. 

The  facts  in  each  of  these  cases  being  quite  similar,  the 
actions  were  submitted  together.  What  we  shall  say  of  the 
first  case  will  be  applicable  to  the  second  also.  The  action  was 
ejectment ;  trial  by  the  Court  without  a  jury,  and  finding  and 
judgment  for  the  plaintiff.  The  defendant's  motion  for  a  new 
trial  having  been  denied,  he  appeals.  The  Court,  among  other 
things,  found  that  on  a  certain  day,  before  the  conunencemeat 
of  the  action,  the  defendant  unlaiwf ully  entered  and  excluded 
the  plaintiff  from  the  premises,  and  stiU  withholds  the  pos- 
session thereof  from  the  plaintiff.  The  error  assigned  is  the 
ground  specified  in  his  motion  for  a  new  trial,  which  is  that 
the  evidence  was  insufficient  to  justify  the  finding  that  the 
defendant,  at  the  commencement  of  the  action,  withheld  the 
possession  of  the  premises. 

The  doctrine  is  very  clear  that  as  the  action  lies  only  to 
recover  the  possession  of  the  premises  wrongfully  withheld 
from  the  plaintiff,  it  must  be  brought  against  the  persoi^  who, 
at  the  commencement  of  the  action,  withholds  the  possession 
•--that  is  to  say,  it  must  be  brought  against  the  occupant 
(Gamer  v.  Marshall,  9  CaL  270;  Burhe  ▼.  Tabh  Mountain 
Water  Co.,  12  Cal.  408;  Dulton  v.  Warsckauer,  21  CaL  609; 
Fogarty  v.  Sparks,  22  CaL  148;  Owen  v.  Fowler,  84  CaL  192; 
LyU  V.  Rollins,  25  CaL  440.)  The  tenant — and  not  his  land- 
lord, imless  he  is  also  an  occupant — should  be  made  the 
defendant.  {Button  v.  Warschauer,  supra.)  In  this  case  the 
evidence  is  conflicting  as  to  who  was  the  occupant  of  the 
small  portion  of  land  in  controversy  at  the  commencement  of 
the  action.     Some  of  the  evidence  tended  to  prove  that  the 
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defendant  resided  on  another  portion  of  the  one  hundred  vara 
lot  that  includes  the  premises  in  controversy;  that  he  moved 
the  small  wooden  building  back  on  to  the  premises — which 
seems  to  hare  been  the  banning  of  the  ouster — and  waa  in 
possession  and  daimied  the  premises  as  his  own  at  the  com- 
mencement of  the  suit;  that  Mr.  Klatt,  who  lived  in  the  house 
that  was  moved  upon  the  premises  was  but  the  servant  of  the 
defendant;  that  he  was  working  upon  the  premises  under  the 
direction  of  the  defendant,  and  moved  the  house  under  his 
orders.  On  the  other  hand,  the  testimony  tended  to  prove 
that  Klatt  was  the  tenant  of  the  defi^dant,  the  defendant  tes- 
tifying positively  that  Klatt  was  his  tenant,  and  other  testi- 
mony tending  to  the  same  conclusion.  It  will  be  readily  seen 
that  a  mere  servant  or  employ6  may,  in  one  sense^  have  the 
wnipation  of  the  pronises  of  which  he  has  no  oontrol,  and 
in  which  he  claims  no  right,  but  his  occnpation  is  the  occupa- 
tion of  his  em(ployer,  within  the  meaning  of  that  term,,  as 
employed  when  treating  of  the  action  of  ejectment.  Con- 
<^ing  that  Klatt  was  personally  present  and  living  in  the 
house,  it  waa  still  a  question  of  fact  for  the  Court  to  determine 
whether  he  was  there  in  his  own  behalf  or  only  and  solely  as 
the  employ^  of  the  defendant  In  view  of  the  apparent  con- 
flict in  the  testimony,  we  would  not  be  justified,  under  the 
oft  repeated  rule  applicable  in  such  case,  in  disturbing  the  find- 
^^S>  although  we  might  be  of  the  opinion  that  the  evidence, 
^  it  comes  to  us  in  the  record,  preponderated  against  the 
finding. 

When  the  cause  came  up  on  motion  for  a  new  trial,  the 
order  was  made  by  the  fmocessor  in  office  of  the  Judge  who 
heard  the  testimony,  and  on  denying  the  motion  he  filed  an 
opinion  in  which  he  says:  ''From  the  agreed  statement  it 
appears  that  the  defendant  was  in  possession  by  his  tenant,  at 
the  commencement  of  this  action;  coneequently  the  tenant 
was  the  person  who  should  have  been  sued;  yet  under  the 
pleadings  the  plaintiff  was  entitled  to  judgment  for  the  pos- 
session of  the  premises  without  costs,"  and  he  ordered  that  a 
&ew  trial  be  granted  unlesB  the  plaintiff  should  ent^  a  aatit>- 
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has  found  that  the  evidence  fails  to  establish  the  essential  fact 
in  question,  the  Court  is  bound  to  grant  a  new  trial,  and  has 
no  discretion  to  refuse  it  Such  we  understand  to  be  the  case 
here.  The  Court,  upon  the  hearing  of  the  motion  for  a  new 
trial,  finds  that  the  defendant  was  not  the  occupant  of  the 
premises  at  the  time  of  the  commencement  of  the  action,  but 
instead  of  granting  a  new  trial  on  that  ground,  refuses  a  new 
trial  for  a  reason,  which  we  are  of  the  opinion  is  not  a  suffi- 
cient reason.  The  Court  had  no  discretion  imder  such  circum- 
stances to  refuse  a  new  trial,  though  it  had  the  discretion  to 
attach  such  weight  and  conclusiveness  to  the  several  items  of 
evidence  bearing  upon  the  point  of  occupation  at  the  given 
time  as  it  might  deem  proper.  The  Court  must  be  satisfied 
that  the  fact  is  as  alleged  in  the  complaint  —  that  the  defendant 
withheld  the  possession  at  the  commencement  of  the  action  — 
otherwise  the  plaintiff  is  not  entitled  to  a  recovery;  for,  as  we 
said  in  Owen  v.  Fowler,  24  Cal.  194,  "in  order  to  entitle  a 
plaintiff  in  ejectment  to  recover,  he  must  show  a  right  to  the 
possession  in  himself,  and  a  possession  in  the  defendant  at  the 
time  the  action  is  brought;  and  if  he  fails  to  establish  either 
proposition  he  cannot  recover,'^ 
Order  reversed  and  new  trial  ordered. 


EDWARD  LALLY  t;.  MOERIS  WISE  Aim  M.  STERK 

Who  mat  Sub  vob  Damaqbs  on  an  Injunction  Bond. —  IL,  a  Sheriff,  had  In 
his  hand!  money  belonging  to  L.,  which  he  had  collected  on  an  execntion  In 
favor  of  li.  and  D..  and  against  8.  W.  and  C  commenced  an  action  against 
M..  L.,  and  others,  to  enjoin  M.  from  paying  the  money  to  L.,  and  pro- 
cured a  preliminary  Injunction,  which  was  served  on  M.  alone,  but  L.  ap- 
peared in  the  action,  and  defended.  The  Injunction  bond  ran  to  all  the 
defendants.  nel4,  that  L.  coold  maintain  an  action  for  damages  on  the 
Injunction  bond^ 

SsTKRAL  Action  on  Injunction  Bond. —  Each  of  the  parties  to  whom  an 
injunction  bond  is  made  payable  may  sue  on  the  same  for  his  several  dam- 
ages, even  if  the  bond  is  mads  payable  to  the  obligees  Jointly. 

Damagks  fob  Dbtaznino  Monxt  whkn  Enjoinbd. —  Where  an  officer  is  en- 
joined from  paying  over  money  in  his  hands,  legal  interest  only  can  be  re- 
covered as  damages  for  Its  detention  In  an  action  on  the  injunction  bond. 

Admission  of  Bbboniqus  BriDnNCB. —  If  erroneous  evidence  Is  adknlttsd,  and 
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the    record   does  not   negative    the   pre^amptJon  VimX  lnjtifj   ir««  luiUlafii 
therebj,  tbe  judgmeiit  will  be  r«i^«r««L 

Appeal  from  the  District  Courts  Twelfth  Judicial  Distriel, 
City  and  County  of  San  Prancisca 

The  execution  on  which  the  money  was  collected  was  in 
favor  of  Lally  and  Day,  and  against  Schwartz,  Iturphyj  the 
Sheriff,  suffered  default  in  the  injunction  suit,  but  LaJIy  de- 
fended, and  judgment  waa  entered  upon  the  merits^  dissolviog 
the  injunction  and  dismissing  the  complaint  as  to  him. 

The  other  facte  are  stated  in  the  opinion  of  the  Court 

0.  P.  £  W.  U,  Sharp,  for  Appellants. 

Respondent  was  never  enjoined.  The  writ  was  never  menk 
upon  Lally,  and  without  personal  service  upon  him  the  iBJunO' 
tion  was  not  effective.  (Becker  v.  Eagar,  8  Howard's  Pr*  69  j 
Watson  y.  Fuller,  9  Howard's  Pr*  426 ;  Coddingion  v.  Wehb,  4 
Sandford,  639;  Eden  on  Injunctions,  9S ;  Summers  t.  Farrisk^ 
10  Cal.  347;  Mallice  v,  Oifford,  16  Abb.  247.) 

The  only  damages  which  the  law  allows  for  the  detention 
of  money  under  its  process  is  the  legal  interest.  Ten  per  cfat 
per  annum  is  the  only  rate  of  interest  recoverable  in  aetioES 
upon  undertakings  on  injunction  for  moneys  detained.  {Bey- 
man  v.  Landers,  12  CaL  107 ;  2  Parsons  on  Cont  489.) 

Edward  Tompkins,  for  Respondent 

It  is  alleged  in  the  complaint,  and  not  denied  by  the  answer, 
that  by  the  injunction  Murphy  was  prevented  from  paying 
and  Lally  from  receiving  the  money.  So  soon  as  an  action 
was  commenced  against  him,  Lally  had  a  right  to  appear  and 
defend.  When  hia  money  was  enjoined  he  was  damtgei 
The  undertaking  recites  that  the  injunction  is  to  prevent  hia 
getting  his  money.  The  record  shows  the  character  of  the 
suit.  This  point,  then,  if  it  has  any  force  whatever,  involves 
this  absurdity:  that  Lally- s  money  could  be  enjoined  in  the 
Sheriff's  hands,  who,  aa  bet^veen  the  parties,  was  a  mere  stake- 
holder, and  had  no  interest  in  defendrng,  and  so  long  u  tb« 
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plaintiff  did  not  chooee.to  serve  Lally  personally,  he  could 
take  no  steps  to  get  his  money  released,  and  is  entirely  with- 
out indemnity  for  the  damages  he  sustains.  The  learned 
counsel  for  the  appellants  have  apparently  confounded  this 
case  with  the  cases  where  the  only  question  involved  was 
whether  a  party  could  be  punished  for  contempt  who  had  not 
been  personally  served.  Becker  v.  Hagar  only  decides  that  a 
defendant  who  has  appeared  and  not  answered,  is  not  entitled 
to  notice  of  a  motion  for  an  injunction.  Watson  v.  FvUer 
decides  than  an  injunction  only  affects  persons  named  as  parties 
to  the  acticm.  Coddvngton  v.  Wehh  establishes  that  personal 
eervice  of  an  injunction  is  necessary  to  put  a  party  in  con- 
tempt for  disobeying  it 

Legal  interest  in  California  is  whatever  parties  fix  by  their 
contracts,  except  when  they  fail  to  agree  in  writing,  and  then 
it  is  ten  per  cent  per  annum.  In  New  York  and  other  States 
a  different  rule  prevails.  There  the  rate  of  interest  is  fixed, 
and  it  is  made  an  offense  to  take  more  than  the  prescribed 
rate,  and  the  Oonrts  there  have  adapted  as  a  rule  to  mulct  the 
wrongdoer  in  the  very  highest  rate  liiat  the  use  of  the  money 
ean  produce. 

In  California  it  has  been  attempted  to  adopt  the  same  rule, 
but  the  Supreme  Courts  in  two  hastily  considered  cases,  cited 
by  the  counsel  for  the  appellants,  have  failed  in  its  application. 
They  decide  in  substance  that  '^  interest ''  and  ^Mamages''  are 
synonymous — that  in  matters  of  contract,  ''legal  interest '^  is 
what  the  party  can  get  for  his  money,  but  in  cases  arising 
out  of  wrongs  his  damages  are  not  what  he  is  thus  prevented 
from  getting;  that  torts  are  dieaper  than  breadies  of  contract; 
that  the  man  whose  contract  makes  two  per  cent  a  montk 
*'l^al  interest  *'  haa  only  to  get  the  payment  stayed  bj 
injunctiim,  and  the  rate  is  forthwith  reduced  to  ten  per  cent 
per  annum ;  that  the  law  thus  offers  a  premium  to  fraud  and 
wrong,  and  that  compensatory  damages  no  longer  mean  com- 
pensation for  direct  injury,  but  an  arbitrary  rule  by  which  he 
who  has  sustained  damages  to  ten  per  cent  shall  be  paid  in 
full,  and  he  who  has  been  injured  in  the  same  direct  manner 
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one  hundred  per  cent  shall  be  cat  off  by  the  administrttion  of 
the  law  with  ten  cents  on  the  dollar  of  his  loes. 

By  the  Courts  Shaftkb,  J. 

This  is  an  action  on  an  injnnction  bond  eKeented  hj  Ae 
appellants  in  the  suit  of  Uhlf  elder  et  al  v.  Sckwartz,  Murphyj 
Lolly,  et  ale.  Mnrphj  was  Sheriff  of  the  Connty  of  Sjmtt 
Clara,  and  he,  amongst  other  things,  was  restrained  by  the 
injunction  from  paying  over  to  Lally  the  sum  of  one  thousand 
six  hundred  and  seyenty-five  dollars  forty-one  cents  collected 
on  an  execution  in  favor  of  Lally  against  the  said  SchwarU. 
It  was  thereafter  determined  that  the  injunction  had  in  that 
particular  been  improperly  granted.  The  plaintiff  hersiii, 
recovered  a  judgment  for  one  thousand  forty-two  dollan  u 
damages  sustained  by  reason  of  a  breadi  of  the  nndertakiiig 
declared  on«  The  defendants  moved  for  a  new  trial,  and  the 
appeal  is  from  the  order  denying  the  motion. 

First — It  is  claimed  that  the  respondent  was  never  enjoined^ 
for  the  reason  that  the  injunction  was  never  served  upon  him. 

The  undertaking  was  entitled  in  the  suit  of  ''  S.  Uhlf  elder  4 
L.  Cahn  v.  Henry  Schwartz,  Edward  Lally,  Henry  Heilbumer, 
Samuel  Day  and  John  M«  Murphy,  ^eriff  of  tlie  County  of 
Santa  Clara.  It  appeared  from  the  judgment  roll  in  that 
action,  given  in  evidence  in  this,  that  the  only  injunction  asked 
for  was  against  Murphy,  restraining  him,  bo  far  as  Lally  was 
conoemed,  in  the  manner  before  mentioned.  Lally,  though 
served  neither  with  the  injunction,  nor  in  the  action,  appeared; 
and  it  was  through  his  intervention  that  the  injunction  was 
dissolved  as  to  the  money  belonging  to  him.  The  appellants, 
by  the  very  terms  of  ihe  undertakings  ''acknowledge  them- 
selves'to  be  indebted  to  the  defendants  in  the  above  entitled 
action,  and  to  each  or  either  of  them,  in  the  sum  of  two  thoa- 
said  dollars ;  for  the  payment  of  which,  well  and  truly  to  be 
made,  they  jointly  and  severaDy  bind  themselves  and  their 
heirs,  executors  and  administrators  firmly  by  these  presents." 
The  condition,  after  reciting  the  pendeney  of  the  action  and 


Oplnloii  of  tilt  OoQrt 

that  the  County  Judge  was  about  to  ordier  an  injunction 
restraining  Murphy  from  paying  over  to  ^^  said  defendant  Lally 
and  to  said  Day  certain  moneys  now  in  his  hands  by  the  sale 
of  property  under  execution  in  favor  of  said  Lally  and  said 
Day  severally,"  provides  '*  that  if  the  plaintiffs  in  said  action 
above  entitled  shall  pay  to  said  partiee  so  enjoined  such 
damages  not  exceeding  two  thousand  dollars^  .as  such  party 
may  sustain  by  reason  of  said  injunction,  if  the  Court  having 
jurisdiction  thereof  shall  finally  decide  that  the  plaintiff  was 
not  entitled  thereto,  then  this  undertaking  shall  be  void; 
otherwise  of  full  force."  Lally  was  not  personally  enjoined, 
nor  was  there  any. occasion  for  restraining  him.  By  the  service 
of  the  writ  upon  the  Sheiriff,  Lally's  money  was  effectually 
intercepted,  and  the  plaintiffs  in  the  proceeding  had  no  motive 
to  go  further.  Thou^  there  may  be  some  question,  in  view  of 
the  fact  that  Lally  was  not  personally  enjoined,  as  to  whether 
the  strictly  legal  right  is  in  him,  yet  it  is  apparent  on  the  face 
of  the  undertaking  that  the  bond  was  given  for  his  and  not 
the  Sheriff's  protection;  and  as  the  party  beneficially  inter- 
ested in  the  damages  claimed  herein,  Lally  is  competent  to 
Bue  for  their  recovery.  (Prac.  Act,  Sec  6;  Baker  y«  Bartol, 
7  CaL  651.) 

Second  —  It  is  further  insisted  that  Day  should  have  been 
joined  as  a  party  plaintiff. 

The  indebtedness  confessed  in  the  undertaking  is  to  ^'each 
and  every''  of  the  defendants  in  the  action  in  which  it  was 
given,  as  well  as  to  them  all  jointly.  But  if  the  undertaking 
did  not  run  to  the  obligees  severally  still  each  could  sue  for 
his  several  damages.    {Summers  v.  Farrish,  10  Cal.  351.) 

Third  —  At  the  trial  the  plaintiff  offered  to  prove  that  money 
was  worth  one  and  a  half  per  cent  per  month  during  the  time 
that  the  payment  of  it  was  restrained  by  the  injunction.  The 
defendants  objected  to  the  evidence;  the  objection  was  over- 
ruled and  the  defendants  excepted. 

The  question  of  the  admissibility  of  the  evidence  is  con- 
duded  by  Heyman  v.  Landers,  12  Cal.  *107.  It  is  now  more 
than  six  years  since  that  decision  was  made,  and  it  has  been 
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steadily  followed  during  the  interval  aa  a  correct  ezpoation 
of  the  law.  We  are  far  from  being  convinced  by  the  very 
able  argument  submitted  by  counsel  for  the  respondent,  that 
the  decision  is  erroneous;  but,  if  it  be  so,  the  rule  which  it 
establishes  must  be  changed^  if  at  all^  by  the  Legislature. 

But  it  is  insisted  for  the  respondent  that  it  does  not 
^  appear ''  tha);  the  finding  of  the  referee  was  at  aU  influenced 
by  the  evidence  in  question. 

It  was  held  in  Grimes  et  al.  v.  FtUl  et  als.,  15  CaL  63,  that 
^  injury  is  presumed  from  evidence  erroneously  admitted,  and 
the  adverse  party  must  show  clearly  that  no  injury  accrued 
or  the  judgment  cannot  stand."  The  record  in  tiiia  case  does 
not  negative  the  presumption  named.  Should  it  be  admitted 
that  the  answer  does  not  deny  effectually  the  grounds  or  causes 
of  damage  laid  in  the  complaint,  stiU  it  is  not  pret^ided  that  an 
issue  is  not  well  taken  upon  the  question  of  the  amount  of  the 
damages.  Aside  from  the  testimony  relating  to  the  counsel 
fee,  .and  the  current  rates  ci  interest,  there  was  no  evidenoe 
bearing  upon  that  issue;  and  we  must  therefore  intend  that 
the  damages  found  by  the  referee  ($1,042)  were  made  up  of 
the  counsel  fee  and  interest  on  the  plaintiff^e  money  during 
the  time  it  was  enjoined  in  the  Sheriff's  hands.  There  was 
no  conflict  in  the  evidence  concerning  either  of  these  items^ 
and  the  counsel  fee  as  claimed  and  proved,  together  with  ten 
per  cent  interest  upon  the  one  thousand  six  hundred  and 
seventy-five  dollars  and  forty-one  cents  during  the  period  of 
its  detention  would  amount  to  only  seven  hundred  and  ninety- 
three  dollars  and  twenty  cents.  The  record  then  not  only 
fails  to  show  that  the  testimony  errcmeously  admitted  was  not 
prejudicial  to  the  appellants,  but  shows  affirmatively  that  they 
were  in  fact  prejudiced  thereby. 

The  judgment  is  reversed  and  a  new  trial  ordered,  unless 
the  respondent  within  twenty  days  file  a  release  of  the  judg- 
ment to  the  extent  of  two  hundred  and  forty-eight  dollars  and 
eighty  cents,  parcel  thereof,  in  which  event  the  judgment  will 
stand  as  affirmed,  but  the  respondent  must  pay  the  costs  of 
this  iqppfeaL 
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T.  D.  JOHNSON  AND  J.  N.  BROWN  9.  THE  COUNTY 
OF  SANTA  CLARA. 

LuBiunnr  ov  a  Oourtt  fob  Mtoical  Cabb  of  Bick. —  A  eomplBtat  tn  an 
actloD  against  a  county,  to  recover  for  medical  care  and  treatment  of  aide 
persona,  falls  to  state  a  cause  of  action  If  itdoea  not  aF«r  that  tho  sick 
person^  treated  were  both  Indigent  and  residents  of  the  county. 

LiABiLiTT  OF  CouMTT  TO  OouNTT  Phtsiciait. —  Physlclans  who  coBtract  with 
a  oounty  to  attend  aad  treat  all  the  Inmates  of  the  County  Inflrmary, 
whether  afflicted  with  contagious  diseases  or  not,  and  to  recelre  a  stipulated 
price  therefor,  cannot  recover  anything  beyond  the  stipulated  price  for  at- 
tending persons  sick  with  contagious  diseases  and  placed  In  a  building  apart 
from  the  one  usually  used  aa  a  County  Hospital,  by  order  of  the  county 
authorities. 

<OouifTT  Hospital. —  The  County  Infirmary  or  Hospital  may  eonalat  of  dlffersBt 
buildings  used  by  the  county  for  hospital  purposes. 

Appeai*  from  the  District  Court,  Third  Judicial  District^ 
Santa  Clara  County. 

The  plaintiffs  were  physidans  and  surgeons  at  San  JosS, 
and  on  the  3d  day  of  January,  1862,  entered  into  a  contract 
with  the  Board  of  Supervisors  of  Santa  Clara  County  and  ex 
officio  Directors  of  the  Santa  Clara  County  Infirmary,  to  pre- 
ecribe  for  and  attend  all  the  inmates  of  said  Infirmary  who 
might  be  subjects  of  medical  and  surgical  treatment  for  one 
year  thereafter.  In  February^  1862,  the  small  pox  appeared 
in  San  Jos&  The  building  used  as  a  County  Hospital  was 
outside  the  limits  of  the  City  of  San  Joe6,  and  the  Board  of 
Directors  of  the  County  Infirmary  procured  another  building 
to  which  the  persons  sick  with  the  small  pox  were  removed. 
Plaintiffs,  as  physicians,  attended  on  these  persons.  Ko  new 
contract  was  made  with  the  Directors  of  the  Infirmary.  The 
present  action  was  brought  to  recover  for  the  value  of  plain- 
tiffs' services  as  physicians  upon  the  persons  who  had  been 
removed  to  the  pest  house.  The  complaint  averred  an  indebt 
edness  of  the  county  to  plaintiffs  for  the  medical  treatmeni 
and  care  of  forty-three  persons  who  were  sick  with  the  small 
pox  at  Santa  Clara  County,  and  for  the  vaccination  of  othei 
persons,  but  contained  no  averment  that  the  persons  treated 
were  indigent  or  residents  of  the  county. 
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ArgtimcDl  for   fipspondi^nts. 

Defendant  demurred  to  the  complaint  and  the  demnrrer  was 
overruled.  Defendant  tlien  answered,  and  plaintiffs  recoveml 
jiidginentj  and  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Couil; 

F.  E.  Spender,  for  Appellant 

The  complaint  is  bad  in  not  stating  that  the  persons  irmiei 
•were  indigent^  and  residents  of  the  coimtj,  and  the  Coun 
should  have  sostained  the  demurrer,  (Supervisor  Act^  5th 
clause,  Waod^s  Dig.  Art.  3,319;  Acfc  to  provide  for  the  indi- 
gent sick,  lb.  Art  3,279.) 

The  Supervisors  cannot  create  a  debt  or  liability  on  the 
part  of  the  coimtj  for  any  purpose  except  as  pro^^drd  by  law, 
(Foster  v.  Coleman^  10  CaL  278*)  Every  fact  which^  if  con- 
troverted, the  plaintiff  will  be  compellnd.  to  prore  in  order  W 
maintain  the  action  must  be  stated.  (Jerome  v.  Stehhins,  14 
CaL  458;  Oreen  v.  Palmer^  15  lb.  415;  Practice  Act.,  Spo, 
66.)  The  complaint  is  verified.  (Green  y,  CovUlaud^  10  CaL 
822.)  A  county  is  not  bound  to  support  persona  who  are  not 
paupei^,     (Alton  v.  Madison^  21  111.  115,) 

J.  M,  Williams,  and  5.  0.  Houghton^  for  Ee^pondents. 

The  Boards  of  Supervisors  haye  general  power  under  tie 
statute  to  provide  for  the  preservation  of  the  public  health* 
'Thoy  are  the  a^nts  constituted  by  law  to  take  car©  of  the 
health  of  the  indigent,  *^to  take  care  of  and  provide  for  the 
indigent  slvk  of  the  county,  to  do  and  perform  all  such  other 
acts  and  things  as  may  be  strictly  necessary  to  the  full  dis^ 
-sharge  of  the  powers  and  jurisdiction  conferred  on  the  Board.*' 
(Wood's  Digest,  Art  3,3190  It  was  the  duty  then  of  the 
Board  of  Supervisors  to  take  care  of  these  small  pox  patients^ 
«id  to  take  measures  to  arrest  the  progress  of  the  disease  mi 
prevent  its  spreading  over  the  county*  In  employing  the 
respondents  as  physicians  for  that  purpose  they  only  performed 
i  duty  imposed  on  them  by  l&w^  uid  created  a  liability  on  tha 
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part  of  the  cottnly  to  pay  for  those  services  what  they  were 
reasonably  worth,  as  no  price  was  stipulated. 

By  the  Oonrt,  Sandbbson,  0.  J. 

The  denmrrer  to  the  complaint  should  have  been  snstained 
upon  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  power  of  "  The  Board  of  Direc- 
tors of  the  County  Infirmary  of  Santa  Clara  County  **  to  pro- 
vide for  the  care  and  medical  treatment  of  sick  persons,  is 
limited  to  such  as  are  indigent  and  are  also  residents  of  the 
county.  A  contract  providing  for  the  care  and  treatment  of 
sick  persons  not  indigent,  or  if  indigent  not  residents  of  the 
county,  would  be  void  for  the  want  of  power  in  the  Board  to 
make  it  A  <?ounty  is  not  liable  generally  for  the  care  and 
treatment  of  sick  persons,  and  therefore  when  it  is  sought  to 
make  it  liable  it  must  appear  from  the  complaint  that  the 
care  and  treatment  was  bestowed  upon  the  class  of  persons 
described  in  the  twentieth  section  of  the  Act  concerning 
County  Infirmaries  for  the  relief  of  the  indigent  sick.  (Laws 
1860,  p.  217.)  No  recovery  can  be  had  in  such  an  action 
except  upon  proof,  if  the«  facts  are  controverted,  that  the  per- 
sons so  treated  are  indigent  and  are  residents  of  the  county^* 
and  it  is  a  familiar  rule  of  pleading  that  every  fact  which,  if 
controverted,  the  plaintiff  would  be  compelled  to  prqve  in 
order  to  sustain  his  action,  must  be  alleged  in  his  complaint. 
(Jerome  v.  Stebbins,  14  CaL  457;  Oreen  t.  Palmer,  16  Cal 
411.) 

This  error  alone  makes  it  necessary  to  reverse  the  judg- 
ment. But  as  there  is  another  point  which  is,  in  our  judg- 
ment, fatal  to  the  plaintiff's  cause  of  action,  and  which  no 
amendment  of  the  complaint  can  obviate,  we  deem  it  advisable 
to  pass  upon  it  now,  in  order  that  the  parties  may  be  spared 
further  and  useless  litigation. 

We  are  of  the  opinion  that  the  services  sued  for  in  this 
action  are  covered  by  the  contract  between  the  plaintiffs  and 
the  Board  of  Directors  of  the  County  Infirmary  of  the  8d  of 
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•Eftnuaiy,  1862,  B^t  out  at  length  in  the  defendant's  answv. 
Li  that  contract  the;  plaintifEs  '^covenant  and  agree  to  attend 
the  County  Infirmary  and  County  Jail  of  said  county  as  phyri- 
oians  and  surgeons,  and  as  i^ysicians  and  surgeons  to  prescribe 
for  and  attend  all  the  inmates  of  said  Infirmary  and  Jail  who 
may  be  subjects  of  medical  and  surgical  treatment,  and  pe^ 
form  all  surgical  operations  upon  any  and  all  of  the  inmates 
of  said  Infirmary  and  Jail  who  may  require  the  same.'*  Under 
this  agreement  the  plaintiffs  were  bound  to  attend  and  treat 
^  all  inmates  of  the  County  Infirmary/'  whether  afflicted  with 
contagious  diseases  or  not  What,  then,  is  the  ^'County 
Infirmary t"  Is  it  one  building,  or  may  it  be  more,  and  if 
more,  must  they  all  be  adjacent,  or  may  they  be  distant  from 
each  other,  and  yet  altog^er  constitute  the  ''  County  Infiim- 
aiy  V^  That  the  ^^  County  Infirmary  "  is  not  necessarily  limited 
to  one  building  ia  apparent  from  the  elerenth  section  of  the 
Act  under  which  it  was  created  and  established,  which  pro- 
Tides  that  ^  when  necessary,  it  shall  be  the  duty  of  the  Board 
<if  Directors  to  provide  a  suitable  building  or  buildings  for  the 
9eparate  aooommodation  of  the  indigent  laboring  under  con- 
tagious disease/'  Obviously  buildings  so  provided  are  as 
much  a  part  of  the  ^*  County  Infirmary "  as  any  building  pre- 
.viously  provided  for  the  Accommodation  of  thoee  who  aze  not 
laboring  under  contagious  disease;  and  the  inmates  of  the 
former  buildings  are  in  every  sense  as  much  inmates  of  the 
^^ County  Infirmary"  as  are  the  inmates  of  the  lattec  This 
eontract  must  be  read  by  the  lig^t  of  the  statute  by  which  it 
was  authorized  to  be  made.  Thus  read,  it  is  clear  that  Uie 
aervices  sued  for  in  this  action  are  covered  by  the  contract  in 
qucAtion,  and  if,  as  alleged  in  the  answer,  the  plaintiffs  have 
been  paid  the  price  atipulated  therein,  they  have  no  cause  of 
action. 

Judgment  reversed  and  cause  remanded. 

Hr.  Justice  Rhodss,  being  disqualified^  did  not  dt  in  Aii 
eause. 


Statement  of  FteUi 


A,  St.  CLAIR  DENVER  v.  O.  H.  BURTON,  JOHN  E.  Pi 
SPILLMAN,  JEFFERSON  WILOOXSON,  JACKSON! 
WILCOXSON,  REDDINGTON  &  WILLIAMS^  JOHN 
BURTON,  AOT>  Ed.  MoCARTY. 

Atsbmbnt  of  Fact  ur  Puudino. —  It  is  not  faffldent  t»  ftate  •  matirlal  ffect 
In  a  complaint  bj  waj  of  recital ;  It  ohonld  be  directly  averred. 

Bauu. —  A  Judgment  creditor,  made  aach  bj  confession  of  jndgment,  who  sseks 
to  reach  monej  of  the  judgment  debtor  In  the  hands  of  junior  jodgmeo' 
eredltors,  upon  the  ground  that  he  has  a  prior  lien  on  the  same,  must  aver 
In  his  complaint  that  at  the  time  his  judgment  was  rendered,  the  amount 
for  which  tt  was  rendered  was  unpaid  and  dns. ' 

Appxai.  from  the  DIstriet  Court,  Sixth  Judicial  Distrie^ 
Sacramento  County. 

The  complaint  averred  that  John  Bnrton  and  Ed.  MeCatty, 
who  were  engaged  in  the  mercantile  businees  in  Sacramento^ 
on  the  2d  day  of  October,  1861,  confessed  two  judgments,  one 
in  favor  of  C.  EL  Burton,  a  brother  of  John  Burton,  for  twen^- 
f our  thousand  dollars,  and  the  other  in  favor  of  E.  P*  Spillman, 
for  about  ten  thousand  dollars,  and  that  executions  were  issued 
on  the  judgment  and  immediately  levied  on  the  goods  of  Bnr- 
ton &  McCarty,  and  that  later  m  the  same  day,  Burton  ft 
licCarty  confessed  a  judgment  in  favor  of  plaintiff  for  the  sum 
of  one  thousand  eight  hundred  dollars,  and  that  an  execution 
was  issued  and  levied  on  the  same  goods,  and  Aat  Jefferson 
Wilcoxson  and  Jackson  Wilcoxson,  later  in  the  same  day, 
levied  on  the  same  goods,  and  also  obtained  judgment  against 
Burton  &  McCarty,  and  that  the  judgments  in  favor  of  0. 
H.  Burton  and  £.  P.  Spillman  were  fraudulent.  That  tiie 
goods  levied  on  had  been  sold  by  the  Sheriff  for  six  thousand 
dollars,  by  consent  of  parties  litigant  in  the  case  of  Wilcaxaan 
▼.  Burton,  27  CaL  228,  and  the  money  deposited  in  Court  and 
paid  over  to  the  County  Treasurer,  and  that  the  Wilcoxsons 
had  obtained  the  money.  That  plaintiff  had  a  lien  on  the 
money  prior  to  the  Wilcoxsons.  Plaintiff  prayed  that  the 
Wilcoxsons  might  be  adjudged  to  hold  the  money  in  trust  for 
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him,  or  sufficient  thereof  to  satisfy  his  judgment,  and  for  judg 
m^nt  against  them  for  that  amount 

.  The  averments  as  to  the  confession  and  entry  of  plaintiffs 
judgment,  were  in  the  following  language: 

I  i 

**  Plaintiff  further  shows  that  the  said  defendants,  Burton  & 

McCarty,*on  the  2d  day  of  October  aforesaid,  in  the  District 

Court  of  the  Sixth  Judicial  District,  Sacramento  County,  upon 

request  of  plaintiff,  confessed  judgment  in  favor  of  plaintiff  for 

the  amount  then  due  on  said  due  bill,  to  wit:  one  thousand  eight 

I  hundred  dollars;  and  that  judgment  was  thereupon  r^ularly 

i  entered  in  said  Court  on  said  day  for  said  amount,  in  favor  of 

I  plaintiffs,  and  against  said  Burt<m  &  McCarty." 

[  Defendants  Wilcoxson  demurred  to  the  complaint    Judg- 

i  nrait  was  rendered  in  favor  of  the  def^idants,  and  plaintiff 

I  appealed. 

Oof  roth  it  Spavldmg,  for  Appellant 

J  JET.  H.  Harthy,  for  Respondents 

By  the  Court,  Sawykb,  J, 

There  is  no  direct  allegation  in  the  complaint  that,  at  the 
time  judgment  by  confession  was  entered  against  Burton  & 
McCarty  in  favor  of  the  plaintiff,  the  money  for  which  judg- 
ment was  confessed  waa  unpaid  or  then  due.  Xt  was  assumed, 
but  not  averred,  that  the  money  was  due,  and  on  that  assump- 
tion the  amount  stated.  This  mode  of  statement  is  insufficient. 
(Hcdlech  v.  Mixer,  16  Cal.  577.)  In  an  action  to  secure  a 
priority  of  liai  over  Wilcoxson,  who  subsequently  obtained 
the  proceeds  of  sale  of  defendants*  property  under  his  o\ni 
judgment,  such  an  allegation  is,  in  our  opinion,  material  For 
this  defect  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  demurreir  waa  prop^ly  sus- 
tained. 
^  Judgment  affirmed. 
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SHAVTBBy  J.y  conoTuring  specially. 

I  concur.  Admitting  for  the  purposes  of  argument  that 
there  is  a  sufficient  averment  that  the  eighteen  hundred  dollars 
**  was  due  on  the  2d  of  October,  1861/'  still  it  is  not  alleged 
that  it  remained  due  at  the  point  of  time  when,  on  the  same 
lav,  the  confession  was  filed.  The  law  does  not  generally 
lake  notice  of  the  fractions  of  a  day,  but  in  a  case  like  the 
present  it  should  appear  by  some  form  of  direct  statemmt 
that  at  the  very  instant  when  the  judgment  was  confessed  the 
relation  of  creditor  and  debtor  was  on  foot  and  to  the  extent 
stated  in  the  iudgment 


H.  M.  MOOEE  V.  W.  R.  MORROW. 

TKfANCT  BT  BvrrsuAHCu. —  A  tenancy  hj  safferance  not  by  the  consent  bat 
by  the  lache*  at  the  owner,  and  where  the  owner  haa  been  guilty  of  no 
laches  there  can  be  no  tenancy  by  sufferance. 

Whin  a  Tbvant  vob  ▲  Tbbh  bbcombs  Tenant  bt  Suffbbanci. —  A  tenant 
under  a  lease  for  a  term  does  not  become  a  tenant  by  sufferance  upon  the 
expiration  of  his  lease,  and  Is  only  made  such  by  the  laoheB  of  the  landlord 
In  not  rv-enterlng,  or  In  not  giving  him  notice  to  quit 

Wbcn  Landlobd  mat  bbino  Bjbctmbnt. —  If  the  landlord  glre  notice  to  quit 
Immediately  upon  the  expiration  of  the  tenant's  term,  and  the  tenant  hold 
over,  the  landlord  may  maintain  ejectment  without  waiting  one  month  after 
the  notice. 

Bjbctmbnt  bbfobb  Tenant  bbcombs  such  bt  BumsBANca. —  The  landlord 
Is  not  required  to  wait  one  month  after  notice  to  the  tenant  to  quit  before 
bringing  ejectment  to  remore  the  tenant,  unless  by  the  Ia6he9  of  the  land-' 
lord  the  relation  of  tenancy  by  sufferance  haa  been  established. 

▲n  Insolvent  mat  sub  to  bscoybb  Hombstbad. —  The  husband  may  main- 
tain ejectment  to  recover  possession  of  the  homestead  during  the  pendency 
of  an  application  on  his  part  to  be  discharged  from  his  debts  under  the 
insolvent  laws. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Nevada  Coimty. 

The  defendant  set  up  in  his  answer  that  prior  to  the  com- 
mencement of  the  action  the  plaintiff  had  filed  his  petition  in 
insolvency  and  asked  to  be  discharged  from  his  debts. 

During  the  pendency  of  this  suit  plaintiff  had  obtained  his 
diacharge  in  insolvency,  and  the  Sheriff  had  been  appointed 
assignee.    On  the  trial  defendant  offered  in  evidence  ^e  judjs:- 
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the  lease.  There  were  no  laches  on  the  part  of  the  landlord 
to  enlarge  ^e  term.  Notice  of  the  landlord's  desire  to  enter 
and  a  demand  for  possession  were  immediately  given.  The 
circnmstances  ntterly  rebut  the  idea  of  permission  or  suffer^ 
anee.  The  tenant  became  simply  a  trespasser.  The  ri^t 
to  notice  never  arises  where  a  lease  expires  by  its  own  limita- 
tion. (So  held  in  21  Wend.  628.)  Especially  is  this  the 
case  where  all  the  acts  of  the  landlord  rebut'  any  presumption 
that  he  consented  to  the  continuance  of  the  holdinj^  The 
tenant,  by  the  construction  contended  for  by  appeUant,  could 
avail  himself  of  his  own  wrong  to  extend  his  term.  We  hold 
that  the  statutory  provision  requiring  thirty  days^  notice  to  a 
tenant  by  sufiFerance  does  not  apply  to  this  case,  where  no 
such  tenancy  exists.  The  original  entry  of  tiie  tenant  was 
lawful,  it  being  under  a  written  lease  for  one  year,  and  if  he 
had  held  over  under  such  circumstances  or  for  such  length  of 
time  as  to  create  a  presumption  of  acquiesenoe  of  the  land- 
lord, he  would  be  a  tenant  by  safferance.  The  necessity  of 
reasonable  notice  to  quit  exists  in  cases  of  uncertain  tenancy, 
to  prevent  the  mischievous  efiPects  of  a  capricious  and  unreas- 
onable determination  of  the  estate  (2  Pick.  71;  4  Kent  Cool 
118.) 

By  the  Court,  Shattbb,  J« 

This  is  an  action  to  recover  the  poeeesrion  of  real  estate. 
Hie  complaint  states  a.  case  within  the  Act  relating  to  forcible 
entry,  etc,  but  by  the  consent  of  parties  the  action  was  tamed 
into  an  action  of  ejectment  in  the  Court  below.  The  appeal 
is  taken  from  an  order  overruling  defendant's  motion  for  a 
new  triaL 

First — It  is  insisted  by  the  appellant  that  the  judgment 
should  be  reversed,  for  the  reason  that  there  was  no  evidence 
tending  to  prove  that  the  plaintifiP  made  a  written  demand 
upon  the  defendant  to  surrender  the  possession  of  the  premises 
thirty  days  before  the  commencement  of  the  action. 

The  defendant  held  under  a  lease  from  the  plaintiff  for  one 
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year.  The  term  ended  July  28tb,  1864j  an^  a  deniaiid  in 
writing  for  a  surrender  of  the  premises  was  duly  served  bj 
the  plaintiff  on  the  defendant  the  next  day.  The  ssrviee  ^&s 
on  the  premiseg  — the  plaintiff  having  entered  thereon  for  that 
purpose.  The  action  was  oommenced  on  the  3d  of  Aupisr 
following. 

When  a  tenant  held  over  after  the  eaEpiration  of  his  lea«e 
he  was  regarded  at  common  law  as  a  tenant  at  sufferaoce: 
but  the  estate  might  he  destroyed  by  an  entry  on  the  part  of 
the  landlord,  and  he  might  theiienpon  proceed  in  ejectment. 
(Uridias  v.  Morrill  25  CaL  34.) 

The  Act  of  1861  (Statutes  of  1861,  p,  514)  relates  to  teii- 
ancies  at  will  and  by  aufferance,  and  the  first  section  provides 
that  "the  same  may  be  terminated  by  the  landlord's  giving 
one  month's  notice  in  writing  to  the  tenant^  requiring  him  ^:3 
remove  from  the  premises."  It  is  further  provided  by  the 
third  section  that  "at  the  e3rpi ration  of  one  month  from  the 
service  of  such  notice^  the  landlord  may  re-enter^  or  maintab 
ejectment,  or  proceed  in  the  manner  pr^cribed  by  law  t& 
remove  such  tenant,  without  any  other  or  further  notice  to 
quit;''  and  section  five  gives  the  landlord  a  right  to  double 
damages  in  the  action. 

A  tenancy  by  sufferance  is  not  by  the  csonsent,  but  by  the 
laches  of  the  owner  (2  Black  Com.  150),  and  it  follows  thai: 
where  the  owner  has  been  guilty  of  no  laches  there  can  be  no 
tenancy  by  sufferance  to  which  the  provision  of  the  statute  as 
to  notice  can  apply.  In  this  case  the  defemJant  never  became 
tenant  by  sufferance,  for  the  indispensable  condition  of  hrhfs 
on  the  part  of  the  plaintiff  is  not  only  not  found j  but  is  shottTj 
iEiffirmatively  never  to  have  existed.  In  view  of  the  principle 
that  the  law  rejects  fractions  of  days,  we  consider  the  record 
as  showing  that  the  plaintiff  entered  upon  the  premises  on  tL*:' 
instant  the  defendant's  term  expired,  and  for  the  avowed  pur 
pose  of  asserting  his  rights  as  owner.  Instead  of  laches  theHi 
we  have  a  singular  exhibition  of  diligence  in  the  conduct  of 
the  plaintiff  which  forestalled  the  possibility  of  a  tenancy  br 
sufferance  arising  in  die  defendant's  favor.     It  was  hdd  iu 
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Rowan  t.  LUtU,  11  Wend.  616,  under  a  statute  of  New  York 
from  which  our  Act  of  1861  appears  to  have  been  copied  (see 
note  in  Adams  on  Ejectment,  145,)  that  there  oould  be  no 
tenancy  by  sufferance  where  there  were  no  ladies  by  fhe  land- 
lord, and  that  the  burden  of  proving  some  degree  of  nogligenoe 
at  least,  on  his  part,  was  on  the  party  ajsserting  the  tenancy. 
In  that  case  the  landlord  delayed  proceedings  for  three  months 
after  the  expiration  of  the  lease;  but  it  was  held  that,  under 
the  circumstances  of  the  case^  the  delay  did  not  amount  to 
laches,  and  therefore  that  the  tenant  was  Qot  entitled  to  notice 
to  quit  as  a  prerequisite  to  an  action  of  ejectment  against  him. 
In  the  case  at  bar,  the  question  is  not  upon  the  sufficiency,  of 
delay  for  any  given  period,  for  there  was  no  delay.  The 
plaintiff  entered  not  for  the  purpose  of  recovering  from  the 
consequences  of  neglect,  but  with  a  view  to  prevent  the  con- 
sequences by  practising  diligence,  instead  of  its  opposite,  from 
the  start 

The  plaintiff  filed  his  petition  in  insolvency  prior  to  the 
bringing  of  this  action,  and  the  Sheriff  waft  appointed  assignee 
before  the  trial.  The  appropriate  evidence  of  these  facts  was 
offered  at  the  trial,  but  inasmudi  as  it  appeared  by  &e  record 
that  the  plaintiff  had  a  perfected  title  to  the  premises  as  a 
bomestead  when  he  filed  his  petition,  which  title  was  recog- 
nized and  established  by  the  decree  in  pursuance  of  the  prayer 
of  the  applicaavl,  the  evidence  was  rejected  by  the  Court ;  and 
we  eoneider  that  there  was  no  error  in  the  ruling* 

Judgment  affirmed* 


A.  BUCKMAN  v.  GEORGE  O.  WHITNEY  akd  J.  HENRY 

WOOD. 

Finm  TO  BM  otiD  on  Afpbaim —  District  Gonrtt  hare  no  jarlsdletlon  to  doli^ 
mine  what  papers  may  be  need  on  appeal  to  the  Supreme  Govirt. 

Bow  TO  8UPPLT  Lo9T  Rbcosd. —  If  the  Judgment  roll  or  any  part  of  tko 
record  In  the  District  Court  has  been  lost,  the  District  Court,  upon  proper 
proofs,  may  supply  Its  place  by  copies,  and  direct  that  the  proved  copies  be 
enbetituted  for  the  lost  papers*  and  that  they  shall  coostitntG  the  record  or 
portion  of  It  lost,  and  here  the  fonetiona  of  the  District  Court  end. 
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AavmMls  ra03f  Onois  SuPFLTina  Lqbt  Hscobd. —  tf  elthtr  party  Ia  dlavitlifled 
with  an  order  ol  tl^e  DLatrtct  Court  In  MippijtDi  a  lost  record.  It  oaj  be 
reTlew«4  bj  mo  appeal  from  the  order. 

Hi  Lost  Bicoxd  rot  8t?fFLtSD  mo  ApPsaL  eair  ai  Tajcnv . —  If  tiia  record  er  • 
,  portion  of  ft  la  the  Dltttrlet  Owrt  has  been  lost  anil  eltber  part;  detlrtt  lo 
appeal  an  order  of  the  DUtrlet  Court  recti  log  that  eopica  of  the  loit  ptpcis 
bare  been  furolehed,  and  directing  that  toch  coplca  mij  be  ased  on  appeaJ 
ttl  the  Supreme  Courts  la  not  an  order  cubatltutlnK  and  anpplrlnf  the  lost 
reoord,  and  then  U  no  record  Is  the  Dlitrlct  Court  from  which  a  truw^rl^ t 
on  appear  cen  be  taken. 

Loss  or  MATEftUL  P0KTION8  ciiF  A  BTaTViiiicT. —  It  maUHa]  porttooi  «f  the 
atalement  on  motion  for  new  trial  or  of  the  papert  referred  to  La  tht  «tat«> 
meot  have  been  loit,  aud  are  not  supplied  and  anbsUtuted  b;  the  Dlitrtct 
Omrtg  an  appeal  from  the  order  denjlug  a  new  trial  wUl  he  dlisUiveA. 

Appeal  from  the  District  Courts  Seventh  Judicial  District^ 
Solano  Qounty^ 

Plaiatiff  reeorered  judgment  In  the  Oomt  below^  and  defend- 
mtB  appeal^ 

The  other  faeta  are  stated  in  tha  opmicoi  of  the  Ooori 

a.F.£  W.  H,  Sha$^,  for  AppeUantfc 

/•  McM,  Skafier,  for  Beepondent 

By  the  Courts  Sawyke^  J» 

At  the  Jannaij  term,  1864,  a  motion  was  made  to  dismitf 
the  appeal  on  the  gromid  of  delaj  in  filing  the  trauBcrtpt  ia 
this  Court  As  an  excuse  for  delaj,  appellants  alleged  ta  In- 
ability to  make  up  a  transcript  on  account  of  a  loss  of  the 
judgment  roll,  and  asked  permission  to  supply  the  missitig 
papers.  We  then  said:  **This  Court  has  no  control  over  tha 
recorda  of  the  Court  below,  and  cannot  properly  make  any 
order  to  supply  a  lost  record;  but  that  duty  is  within  the 
promce  of  the  District  Court  »  *  ♦  Upon  prop« 
application  being  made^  it  will  be  the  duty  of  the  Court  below 
to  supply  the  lost  judgment  roll  by  the  aid  of  copies,  or  by 
^Qttie  other  means  under  its  control'*  It  was  then  ordered 
that  appellants  have  tiiirty  days  from  and  after  the  next  term 
of  the  District  Court  *'  in  which  to  prepare  and  file  in  this 
Court  the  tranBcript  on  appeal  in  this  causey  and  that^  in  tb 
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meantime,  all  proceedings  on  said  motion  in  this  Court  be 
stayed;"  (24  Cal.  267.)  The  object  of  the  stay  was  to  gi>» 
appellants  an  opportunity,  by  motion  in  the  Ooart  below,  to 
supply,  if  possible,  the  lost  judgment  roll,  and  restore  the 
rectord  of  the  District  Court,  thereby  enabling  them  to  obtain 
a  transcript  on  appeal  of  the  record  thus  restored,  to  be  filed  in 
this  Court 

A  document,  claimed  by  appellants  to  be  a  transcript  of  the 
record,  was  filed  in  this  Court  in  October,  1864,  and  some 
amendments  were  subsequently  made  in  March  last  Respond- 
ent now  renews  the  motion  to  dismiss,  on  the  ground  that 
the  document  filed  is  not  a  transcript  of  the  record  in  the 
Court  below,  and  that  no  transcript  has  yet  been  filed  in  the 
case.  A  transcript  on  appeal  is  a  true  copy  of  the  record,  oar 
part  of  a  record,  actually  existing  in  the  Court  below.  Essen- 
tial portions  of  the  record  in  this  case  having  been  lost,  the 
first  thing  necessary  to  be  done,  to  enable  the  party  to  pro- 
cure a  transcript  was,  if  possible,  to  have  the  record  in  some 
way  restored.  And  this  could  only  be  done  by  the  Court 
below  in  the  mode  before  indicated.  Instead  of  applying  to 
the  Court  below,  upon  notice  to  the  opposite  party,  to  restoio 
its  own  record  by  supplying  the  defects  occasioned  by  the 
loss,  and  then  taking  a  transcript  of  the  record  thus  restored^ 
and  filing  it  in  this  Court,  appellants  seem  to  have  applied  to 
the  District  Court  to  aid  them  in  making  up  a  record,  to  bft 
used  in  tbis  Court  on  appeal.  And  the  Court  after  certaim 
proceeding^  were  had,  accordingly  ordered  as  follows:  "But 
to  the  end  that  said  defendants  may  be  able  to  perfect  an  ap- 
peal to  the  Supreme  Court  of  this  State,  it  is  hereby  ordered 
by  the  Court  that  the  defendants,  in  order  to  perfect  an  appeal, 
to  the  Supreme  Court  of  this  State,  may  substitute  and  use 
copies  of  all  or  any  papers  in  ^aid  cause  which  may  be  necee- 
sary  for  or  t^uisite  to  the  perfecting  of  said  appeal  as  afore- 
said, with  like  force  and  effect  as  the  originals. 

"And  it  is  further  ordered  by  the  Court,  that  in  the  event 
copies  of  said  judgment  roll,  or  any  part  of  the  same,  or  any 
of  the  loist  papers  in  said  cause  necessary  to  be  used  in  said 
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appeal,  cannot  be  produced,  then  that  the  said  defendants  may, 
from  such  data  as  may  be  at  dieir  command,  make  out  the 
necessaiy  papers,  containing  and  embodying  as  near  as  mav 
•be  the  several  matters  contained  in  the  originals  lost  hereiii  as 
aforesaid,  and  that  said  papers  and  each  thereof  may  be  uaed 
on  said  appeal  with  like  effect  as  the  original" 

The  Court  not  only  directs  what  kind  of  papers  may  be  used 
on  appeal,  but  intrusted  appellants  with  tiie  duty  of  making 
out  ihe  necessary  papers  from  such  data  as  might  be  at  theii 
command.  Appellants,  however,  are,  by  further  order,  required 
to  file  such  papers  with  the  Cleik  within  thirty  days,  and  serve 
copies  on  respondent's  counsel,  and  respondent's  counsel  are 
authorized  within  thirty  days  thereafter,  in  like  manner,  to  file 
and  serve  appellants'  attorneys  with  suxdi  papers  as  they  may 
desire  to  supply;  and  in  case  of  any  disagreement,  the«  same  is 
tp  be  settled  on  five  days  notice. 

,  Afterwards,  on  the  21st  of  September,  1864 — the  appel- 
lants appearing  to  the  motion,  and  the  respondent  failing  to 
appear,  and  without  any  legal  notice  having  been  served  on 
l|im  —  further  proceedings  are  had.  After  reciting  the  prior 
proceedings,  and  that,  ^^  It  further  appearing  to  the  Court  that 
the  defendants  have  furnished  the  originals  and  copies  of  Jie 
originals  necessary  to  make  up  the  transcript  on  appeal  to  the 
Supreme  Court,"  etc.        ♦,♦♦♦♦♦• 

.  **  It  is  therefore  ordered  and  adjudged  by  ike  Court  that  the 
.papers  so  furnished  as  aforesaid  be  used  in  said  appeal  to  the 
Supreme  Court,  and  that  all  copies  or  other  papers  so  furnished 
be  used  with  like  effect  as  the  originals  on  said  appeal,  inas- 
much as  the  originals  cannot,  after  due  diligence,  be  found  or 
product  in  Court,  to  be  used  on  said  appeal."  The  proceed- 
ings, therefore,  were  not  to  restore  the  record  of  the  Court 
below,  but  an  effort  to  make  up  a  case  for  this  Court,  and  the 
order  merely  directs  what  papers  shall  be  used  on  appeal  ui 
this  Court  The  District  Court  is  not  authorized  to  say  what 
papers  shall  be  used  on  appeal  in  this  Court  The  law  desi^ 
nates  what  shall  constitute  the  transcript  on  appeaL  It  con- 
sists of  a  copy  of  the  record,  or  a  part  of  the  record,  of  the 
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case  in  the  Court  below;  and,  when  the  appeal  is  from  the 
judgment,  it  must  include  a  copy  of  the  judgment  roll,  or  a 
part  of  the  judgnuent  roll,  which  constitutea  a  part  of  such 
record.  The  Court  below  has  not  determined  Ihat  the  papers 
directed  to  be  used  on  this  appeal  shall  constitute  the  judg- 
maut  roll  in  the  District  Court  in  this  case^  or  form  any  part 
of  it  They  have  not  been  adopted  for  any  purpose,  other 
than  to  be  used  on  this  appeal  And  if  for  any  other  pur- 
pose—as to  introduce  in  eTidence  on  the  trial  of  another 
cause  —  a  party  should  require  ihe  judgment  roll  in  this  case, 
he  would  find  none  among  the  records  of  the  District  Court* 
These  papers  in  the  transcript,  then,  cannot  be  copies  from 
the  judgment  roll,  for  there  is  no  such  rolL  Nor  do  they 
even  purport  to  be  copies  from  the  judgm^it  roll.  They  do 
not,  therefore,  constitute  any  portion  of  a  transcript  on  appeal. 
The  proceeding  should  have  been  for  the  Court,  upon  due 
notice  to  the  parties,  to  have  ascertained  what  particular 
papers  ahould  constitute  the  judgment  roll  in  that  Court,  and 
to  order  that  such  papers  be  substituted  for  those  which  were 
lost;  that  they  be  attached  together,  filed  in  the  cause,  and 
thenceforth  constitute  the  judgment  xolL  Here  the  functions 
of  that  Court  would  have  ended.  On  appeal,  under  the  law, 
the  Clerk,  without  further  order,  would  then  have  included  a 
certified  copy  of  this  judgment  roll,  or  so  much  of  it  as  might 
be  required,  in  the  transcript  The  roll  thus  certified  up  would 
be  the  only  one  that  this  Court  could  notice.  If  either  party 
should  be  dissatisfied  with  the  roll,  as  thus  constituted,  on 
account  of  errors  comdnittcd  by  the  District  Court  in  making 
it  up,  the  proper  mode  of  reviewing  the  action  of  the  Court 
in  that  particular  would  be  to  appeal  from  the  order  subse- 
quent to  judgment,  and  by  statement  on  aiypeal  from  the 
order  bring  into  the  record  so  much  of  the  proceedings  resul^ 
ing  in  the  order  as  would  be  necessary  to  explain  the  ground 
cxf  error  relied  on.  But  no  sudi  proceeding  has  been  had,  and 
the  parties  are  now  just  where  they  were  eighteen  months 
ago,  without  any  judf^ent  roll  in  the  Court  below,  and  con- , 
sequently  without  any  certified  copy  of  a  judgment. raU  in  the 
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docuTnent  filed  as  a  transcript^  and  without  any  record  in  the 
District  Court  from  which  a  proper  transcript  can  be  made  up. 

The  appellant,  then,  has  failed  to  furnish  the  papers  re- 
quisite on  an  Appeal  from  the  judgment 

It  is  claimed,  however,  that  the  necessary  papers  on  appeal 
from  the  order  detiyvng  a  new  trial  have  been  furaished,  and 
that  the  appeal  from  the  order  must  be  retained.  Upon  look- 
ing into  the  transcript  we  find  a  pail  of  a  statement  on  motion 
for  new  trial,  but  portions  of  it  essential  to  the  consideration 
of  the  grounds  £:pecified  haye  also  been  lost  from  the  files  of 
the  Court,  and  consequently  omitted  in  the  transcript  Among 
the  absent  papers  is  the  charge  of  the  Court,  which  is  excepted 
to,  and  which  it  is  also  necessary  to  have  to  enable  the  Court 
to  determine  the  question  whether  the  case  was  properly  snb- 
mitted  to  the  jury  upon  the  law  applicable  to  it  ^ost  of 
the  other  grounds  assigned  for  new  trial  are  the  erroneous  ad- 
mission and  rejecti(m  of  evidence  because  it  is  ^  inadmissible 
under  the  pleadings.'^  And  the  pleadings  are  repeatedly 
directly  referred  to  in  the  objections,  and  also  in  the  instruc- 
tions asked,  and  must  necessarily  have  been  referred  to  in 
the  allotment  of  the  motion,  and  have  been  considered  by  the 
Court  below  in  deciding  it  The  pleadings  are  not  in  the 
transcript,  and  it  oontains  no  statement  in  any  form  of  the 
issues.  It  is  impossible  to  determine,  except  inferentiallj, 
what  the  issues  were,  or  even  the  general  object  and  srope  of 
the  action.^  and  without  knowing  something  of  the  issues  it  is 
impossible  to  tell  whether  the  rulings  complained  of  are  cor- 
rect or  not,  or  whether  the  points  in  which  it  is  claimed  that 
the  evidence  is  insufficient  to  support  the  special  verdict  are 
material  to  a  determination  of  the  rights  of  the  parties.  There 
was,  also,  a  gmeral  verdict  There  is  not,  it  seems  to  us,  a 
single  ground  of  error  that  can  be  intelligently  determined 
upon  the  transcript  preeented.  But  we  cannot  undertake  to 
determine  important  rights  upon  records  manifestly  so  largely 
mutilated  in  material  parts. 

Seicrion  one  hundred  ninety-five  pilovides^  among  other 
tilings,' that  ^'ihd  statement  thus  Used  in  c»nneetion  with  sod 
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pleadings,  depositions  and  ininntes  of  ihe  Oottrt  ad  are  read 
or  referred  to  on  the  hearing,  constitute,  without  further  state- 
menty  the  papers  to  be  used  on  appeal  from  the  order  granting 
or  refusing  the  new  trial/'  "  The  .statement  thus  used"  is 
not  here,  as  many  material  portions  appear  to  be  wanting,  and 
only  a  mutilated  statement  is  brought  up.  The  pleadings 
were  necessarily  used  on  the  hearing  below,  as  we  have  seen, 
and  they  are  wanting.  Section  three  hundred  forty-six 
requires  the  appellant  to  furnish  ^'a  copy  of  the  papers  used 
on  the  hearing  of  the  Court  below;"  and  further  provides, 
that  ^*  if  the  appellant  fails  to  furnish  the  requisite  papers,  the 
appeal  may  be  dismissed."  Of  course,  immaterial  portions  of 
the  record  in  the.  Court  below  may  be  dispensed  with  in  the 
proper  mode.  But  in  this  case  much  that  is  material  to  an 
intelligent  determination  of  the  propriety  of  the  order  appealed 
from  is  wanting. 

We  think  the  appeals  both  from  the  judgment  and  the  order 
fihould  be  dismissed,  and  it  is  so  ordered* 

Mr.  Justice  Shaftss,  having  been  of  oounsel|  did  not  par^ 
ticipate  in  the  decision  of  this  action. 


Mr.  Justice  Cusbjsy  expressed  no  opinion* 


J.  N.  RANDOLPH  t;.  L.  B.  HARRIS. 

Acnoif  our  Lost  Note. —  In  an  action  npon  a  lost  note  the  better  praettct  ii  to 
tender  indemnltj  before  anlt  and  allege  the  same  In  the  complaint;  hot 
sneb  a  coarse  is  not  absolutely-  necessary.  A  failure  to  do  so  is  not  fatal 
to  the  canse  of  action;  It  only  affects  the  question  of  costs.  In  other  re- 
spects, a  tender  at  the  trial  ts  sufficient 

Costs  in  an  Action  ok  Lo«r  Non.— ^here  there  has  been  no  tender  of  tai- 
demntty  before  suit,  the  plaintiff  is  not  entitled  to  costs  unless  the  defendant 
has  walTcd  a  tender,  in  which  case  the  costs  are  in  the  discretion  of  the 
Court. 

HOTB  DtSTBOira>  BT  Vna.— On  the  question  o<  Indemnity  no  distincttion  can 
be  made  between  a  note  which  has  been  destroyed,  and  one  which  hss  been 
merely  lost. 

iKSiTKFicifcNT  I>EXIALS. —  Whcrc  the*  pleadings  are  yerlfled  and  the  complaint 
contains  anallecatlOB  thait  the  note  In  soft  was  asslsned  bf  the  payee  to 

yok«  XXVUI.— St. 


the  plaintiff  for  « 
fa€t  of  the  SMfgnn 
wae  In  writing  ai 

Afpbai.  from 
Sacramento  Cou 

The  note  sue 
12th  day  of  I 
assignment  to  j 

"Plaintiff 
consideration 
May,  1864, 
delivered,  cc 
Eidiards^) 
indebtednefi 
on  said  not^ 

The  dei 
The  otl 

H.  E. 

Togi 
it  must 
ing  boi 
defend 
any  a< 
ment 
Sees, 
to.) 
the 
alle 
ind 

£< 


Opinion  of  the  Court. 


And  whether  the  note  is  known  to  be  destroyed  or  not,  the 
maker  is  entitled  to  his  indemnity.  (Story  on  Promissory 
Notes,  Sea  449 ;  WeUon  and  Wife  v.  Adams  &  Go.,  4  CaL  37.) 

Coffroih  &  Spavlding,  for  Respondent. 

"When  a  note  has  been  destroyed  by  fire,  no  indemnifying 
bond  is  required.  (Story  on  Promissory  Notes,  Sec.  449.) 
The  authorities  cited  by  appellant  have  no  application  in  this 
case,  and  none  of  them  go  so  far  as  to  say  that  an  indemnify- 
ing bond  must  be  tendered  before  suit  is  oonmienced.  The 
evidence  shows  that  an  indemnifying  bond  was  tendered  or 
offered  in  this  case  before  the  conmi^icement  of  the  suit,  and 
that  defendant  stated  substantially  that  he  did  not  require  any 
bond.  But  a  good  and  sufficient  bc^id  was  tendered  (though 
not  required  by  law)  before  the  entry  of  judgment,  and  filed 
amongst  the  papers  in  the  case. 

Appellant's  counsel  contends  that  there  was  not  sufficient 
proof  of  the  assignment.  The  answer  to  this  is,  that  there  is 
no  sufficient  denial  of  the  assignment  The  denial  in  the  an- 
swer is  in  the  alterhative,  and  the  pleading  bad.  (Porter  v. 
Hemuum,  8  Oal.  624;  Woodworth  v.  Knowlton,  22  OaL  168.) 

By  the  Courts  Sandsbson,  0.  J. 

This  is  an  action  upon  a  lost  promissory  note,  by  an  assignee 
against  the  maker  —  or,  as  averred  in  tJie  complaint,  a  note 
which  had  been  "  totally  destroyed  by  fire.'*  There  is  no  aver- 
ment in  the  complaint  to  the  effect  that  the  plaintiff  had  ten- 
'dered  to  the  defendant  a  good  and  sufficient  bond  of  indemnity 
before  bringing  the  action.  The  only  averment  upon  that  sub- 
ject is  in  the  following  words:  "Plaintiff  avers  that  he  has 
offered,  and  now  offers,  to  indemnify  defendant  against  any  loss 
or  damage  he  may  sustain  on  account  of  the  destruction  of  said 
note."  The  action  was  commenced  on  the  27th  day  of  June, 
1864.  On  the  13th  of  August  following  the  plaintiff  filed  a 
bond  of  indemnity  with  the  Clerk  of  the  Court,  and  at  the  trial 
tendered  the  same  to  the  defendant,  who  refused  to  a(*x;ept  it 
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because  it  was  insuffici^itly  stamped  and  because  it  had  net 
been  tendered  before  suit.  No  objection  was  made  to  the  form 
of  the  bond  or  the  sufficiency  of  tJie  security.  The  Court  held 
that  the  plaintiflF  was  not  bound  to  tender  indemnity  before  suit, 
but  that  the  bond  was  insufficiently  stamped,  and  permitted  the 
plaintiff  to  add  the  requisite  amount  of  stamps.  In  this  con- 
nection the  record  contains  the  following:  *'The  plaintiff  also 
testified  that  he  offered  an  indemnity  bond  before  the  suit  was 
commenced,  and  that  the  defendant  made  some  remark  that 
amounted  to  a  waiver  of  such  bond."  Tbe  case  was  tried  by 
the  Court,  but  no  findings  were  filed.  Judgment  was  for  the 
plaintiff  for  the  amounit  claimed,  but  is  silont  ugon  the  subject 
of  indemnity. 

It  is  first  insisted  that  the  complaint  is  fatally  defective  in 
not  averring  that  a  proper  indenmifying  bond  had  been  pre- 
pared and  tendered  before  the  commencement  of  the  action. 

It  was  held  in  Welton  v.  Adams  &  Co.,  4  CaL  37,  and  re- 
affirmed in  Price  v.  Dvnlap,  5  CaL  483,  that  where  it  appear, 
that  a  negotiable  security  has  been  lost  or  destroyed,  the 
maker  has  a  right  to  require  indemnity  against  all  future 
claims  under  it  before  its  payment  can  be  enforced.  In  the 
former  case,  as  in  this,  the  security  bad  been  destroyed  by 
fire,  but  it  was  held  that  there  was  no  distinction  to  be  mado 
between  a  lost  instrument  and  one  proved  to  have  been 
destroyed.  We  are  satisfied  with  the  doctrine  of  that  case,  but 
we  do  not  understand  that  it  goes  to  tiie  length  of  holding 
that  the  bond  must  be  prepared  and  tendered  in  advance  of 
suit  The  complaint  in  that  case  did  not  aver  the  tender  of  a 
bond,  nor,  as  in  the  present  case,  contain  an  offer  to  give  one^ 
but  on  the  contrary  sought  to  excuse  the  plaintiffs  from  giving 
a  bond  on  the  ground  of  their  Inability  to  do  so.  The  TJourt 
held  that  they  must  give  one  before  the  defendants  could  be 
compelled  to  pay,  and  the  judgment  of  the  Court  was  that 
"  the  judgment  (which  was  for  the  plaintiffs)  be  reversed  and 
the  cause  remanded."  No  direction  was  given  to  the  Court 
below  to  dismiss  the  action,  on  the  ground  that  the  complaint 
contained  no  cause  of  action,  which  would  doubtless  have  been 
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done  had  the  Court  been  of  that  opinion.  We  therefore  regard 
the  ease  as  merely  establishing  the  rule  that  the  law  will  not 
enfortse  the  payment  of  a  lost  note  or  bill  without  ^ftrst  requir- 
ing the  holder  to  indemnify  the  maker  if  he  demands  it,  and 
that,  oontrary  to  some  Amerioan  authorities,  there  is  no  differ- 
ence in  this  respect  between  a  merely  lost  bill  and  one  which 
the  evidence  shows  has  been  destroyed. 

The  only  question,  then,  which  we  are  called  upon  to  deter- 
mine is  whether  it  is  absolutely  necessary  for  th€)  plaintiff  to 
tender  a  bond  before  be  brings  his  action. 

With  the  question  as  to  which  forum,  whether  a  Court  of 
law  or  equity,  can  afford  rblief  in  a  case  like  the  present,  we 
have  nothing  to  do,  for  under  our  system  the  two  are  blended, 
except  so  far  as  that  question  may  be  collaterally  involved  in 
the  one  before  us.  In  England  a  suit  at  common  law  cannot 
be  maintained  in  such  a  case,  but  resort  must  be  had  to 
a  Court  of  Chancery,  which  always  decrees  indemnity  (Harir 
sard  V.  Bohinaon^  7  Bam.  &  Cress.  90,)  upon  the  ground  that 
upon  the  payment  of  a  note  or  bill  the  maker  or  acceptor  is 
entitled  by  the  law  merchant  to  its  possession  as  a  voucher 
of  its  payment,  or,  if  that  cannot  be  had,  to  an  equivalent  in 
the  shape  of  reasonable  indemnity  against  all  future  claims 
upon  him.  The  English  doctrine  was  in  effect,  as  we  under- 
stand it,  adopted  in  Welton  v.  Adams  <6  Co.,  supra.  Treating 
the  case,  then,  as  one  of  equitable  cognizance,  we  think  the 
failure  to  tender  indemnity  before  suit  is  not  fatal  to  a  recovery, 
and  only  affects  the  question  of  costs. 

The  tender  of  indemnity  cannot  be  considered  as  any  part 
of  the  plaintiff's  cause  of  action  or  as  a  fact  or  event  upon 
which  his  right  of  acticm  accrues.  It  is  merely  a  condition 
which  the  law  imposes  upon  his  right  to  enforce  his  cause  of 
action,  the  performance  of  which  is  exacted  as  a  substitute 
for  the  delivery  of  the  note  or  bill,  which  otherwise  he  is 
bound  to  make  upon  payment  But  it  is  inequitable  to  sub- 
ject the  defendant  to  costs  when  he  may  be  willing  to  pay 
upon  reasonable  indemnity  and  before  he  is  placed  in  the 
wrong  by  a  tender  and  refusaL     Hence,  if  the  plaintiff  desires 
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to  recoyer  costflj  he  must  make  the  tender  before  suit  or  show 
t  waiver  of  indemnity  on  the  part  of  the  defendant  On  the 
other  hand,  all  that  the  defendant  can  rightfnllj  ask  is  that  he 
be  not  required  by  the  Court  to  pay  the  money  or  subjected 
to  costs  until  reasonable  indemnity  baa  been  fumishei 

The  proper  course  to  pursue  in  such  cases  is  for  the  plaiia- 
tiff  to  prepare  and  tender  before  suit  reasonable  indemnity 
If  it  he  refused  he  can  then  suCj  alleging  the  tender  and  refusal, 
and  keep  the  tender  good  by  filing  the  bond  in  Court  If,  at 
the  trialj  the  Court  shall  be  of  the  opinion  that  the  indenmity 
is  reasonable  and  sufficient,  he  will  be  entitled  to  judgment 
with  costs.  But  he  may  sue  and  offer  In  his  complaint  to 
give  such  indemnity  as  the  Court  may  adjudge  reasonable,  and 
upon  complying  with  the  order  of  the  C^urt  in  that  respect, 
take  his  judgmentj  but  without  costs.  This  la-;  course  was 
adopted  in  Tersey  v.  Oary^  eonmiented  on  by  Lord  ChanceOor 
Hardwick  in  Walmsley  v.  Childs,  1  Veaey  Sr-  345,  and  mB- 
tained.  The  same  principle  was  recognized  in  Gray  t  Dough- 
erty, 25  Cal.  282.  In  cases  like  the  present  the  costs  are 
regulated  by  the  four  hundred  and  ninety-elgnth  sectaon  of 
the  Practice  Act,  and  are  left  to  the  discretion  of  .je  Courr 
to  be  awarded  or  apportioned  according  to  the  ©tjuity  of  the 
case* 

In  this  caae,  as  before  stated,  there  is  no  aterment  of  a  pre- 
vious tender,  and  but  for  the  fact  that  such  tender  seems  to 
have  been  waived  by  the  defendant,  we  should  be  compelled 
to  revf^rse  the  judgment  so  far  as  the  allowance  of  costs  ii 
concerned.  We  think,  however,  that  the  allowance  of  coste 
was  correct  in  view  of  that  fact 

The  exceptions  taken  to  the  admiseion  of  the  written  assipi' 
juf-^nt  of  the  note  by  the  original  pay^  to  the  plaintiff  ai6 
answered  by  the  fact  that  the  assignment  was  not  in  issue  and 
no  proof  of  it  was  therefore  required.  The  attempted  detiiftl 
of  the  assignment  in  the  answer  is  in  these  word&:  "And 
this  defendant  further  answering  on  information  and  belief ^ 
denies  that  said  Daniel  Rich  a  rdi?,  for  a  valuable  consideration, 
as^ignedj  by  a  written  Lnstrument,  the  indebtedness  due  upon 
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said  note,  or  that  the  said  assignment  was  stamped  with  United 
States  revenue  stamps  of  the  required  amount  and  denomina- 
tion, or  that  any  written  assignment  was  made/'  This  is  not 
a  denial  of  the  assignment  If  it  can  be  considered  as  a  denial 
at  ally  it  can  only  be  considered  as  a  denial  that  the  assignment 
was  in  writing,  uud  that  it  was  made  for  a  valuable  considera- 
tion. Such  a  denial  was  held  bad  in  BurJce  v.  Table  Mountain 
Water  Company,  .12  Cal.  407,  and  Morrill  v.  MorriU,  26  Cal, 
292.  The  pleadings  being  verified  an,d  the  assignment  not 
specifically  denied,  it  must  be  taken  as  admitted  for  all  the  pur- 
poses of  the  trial. 
Judgment  affirmed* 


WILLIAM  T.  OOLEMAN,  HENRY  OAELTON,  Jb.,  ato 
EDWARD  MOTT  ROBINSON,  v.  F.  A.  WOODWORTH 
AND  0.  W.  HOWARD,  Administbatobs  of  thb  Estate  of 
Chabues  Doanb,  Dboeaskd. 

Action  aqainbt  Administbatob  fob  Tobt  or  IwnvrMrm. —  A  caase  of  tctioii  for 
the  wrongful  taking  and  conTeralon  of  peraonal  property  rarrlTM  agalnat 
the  peraonal  repreaentatlfva  of  the  wrongdoer  after  hla  deeeaae. 

FBiasMTATzoir  or  Claim  to  Adminibtbatob. —  An  objecttloB  that  a  elaiai 
agalnat  the  estate  of  the  Intestate  has  not  been  presented  to  the  admlnla- 
trator  for  allowance  or  rejection.  If  not  made  In  the  Court  below,  cannot  be 
ralaed  In  the  Supreme  Conrt. 

Appeal  from  the  District  Oonrt^  Twelfth  Judicial  District, 
Oily  and  Comity  of  San  Pranoisca 

Charles  Doane  was  Sheriff  of  the  City  and  County  of  San 
Francisco,  and  as  such,  an  execution  on  a  judgment  in  favor 
of  N.  C.  Lane  'and  against  Harvey  Dickinson  was  placed  in 
his  hands.  By  virtue  of  the  execution,  Doane  seized  personal 
property  claimed  by  plaintiffs,  and  they  brought  an  action 
against  him  for  the  wrongful  taking  and  conversion  of  the 
same.  Pending  the  action  Doane  died,  and  plaintiffs'  attor- 
neys suggested  his  death,  and  moved  that  his  administrators 
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be  substituted  as  defendants  in  the  action.  The  Court  granted 
the  motion,  defendants'  counsel  excepting. 

Plaintiffs  recovered  judgm^it  in  the  Court  below,  and  de- 
fendants appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Jabish  Clement,  for  Appellants. 

The  rule  of  law  is,  that  where  the  wrongful  act  of  the  dece- 
dent did  not  result  in  any  benefit  to  the  estate,  i^o  cause  of 
action  survives  against  the  administrator.  This  rule  is  laid 
down,  and  all  the  previous  authorities  upon  the  subject  are 
cited  and  discussed  in  People  v.  Qihh,  9  Wend.  30.  To  the 
same  effect  are  Wilbur  v.  Oilmore,  21  Pick.  252 ;  Osborne  v. 
Bell  6  Denio,  870-76. 

Oeorge  P.  dk  Wm.  H.  Sharp,  for  Bespondenta. 


By  the  Court,  Saitbxbson,  O.  J. 

I.  The  first  point  made  by  counsel  for  appenants,  to  the 
effect  that  the  cause  of  action  set  forth  in  the  complaint  does 
not  survive  against  the  personal  representative  of  Ijie  defend- 
ants' intestate,  is  answered  by  the  one  hundred  and  ninety- 
seventh  section  of  the  Act  to  regulate  the  settlement  of  the 
estates  of  deceased  persons,  which  provides  that  "  any  person 
or  his  personal  representatives  shall  have  an  action  against  the 
executor  or  administrator  of  any  testator  or  intestate  who  in 
his  lifetime  shall  have  wasted,  destroyed,  taken  or  carrie(^ 
away,  or  converted  to  his  own  use  the  goods  or  ohatiels  of  any 
such  person,  or  oonunitted  any  trespass  upon  the  real  estate 
of  such  person.'' 

•  II.  The  second  point,  to  the  effect  that  no  proof  was  made  of 
the  presentment  of  the  claim  to  the  defendants  for  their  allow- 
ance or  rejection,  as  provided  in  the  one  hundred  and  thirty- 
eighth  section  of  the  Act  to  regulate  the  settlement  of  the 
estates  of  deceased  persons,  is  answered  by  the  case  of  EenUA 
V.  Porter,  10  Cal.  566,  where  it  was  held  that  the  objectioD 
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in  question  must  be  made  in  the  Court  below,  and  cannot  be 
made  for  the  first  time  in  this  Court  It  does  not  appear  from 
the  record  that  the  defendants,  either  at  the  trial,  or  on  the 
motion  for  a  new  trial,  in  any  form  objected  to  a  recovery  on 
that  ground.  For  the  reasons  stated  in  Hentsch  v.  Porter,  the 
objection  cannot  be  entertained  by  us. 

We  cannot  disturb  the  judgment  upon  the  ground  that  tho 
verdict  is  against  the  weight  of  evidence.  Upon  the  question  of 
title  the  evidence  was  conflicting,  and  we  think  it  was  fairly 
submitted  to  the  jury  by  the  instructions  of  the  Court 

Judgment  affirmed. 

Mr.  Justice  Shafteb  expressed  no  opinion. 


WILLIAM  H.  DUEYEA  v.  HIKAM  BUKT,  JOHN  DE- 
PUT,  AND  EDWARD  BURRELL. 

What  Constitutes  a  Mining  Partnbbship. —  If  two  or  more  persons  acquire 
a  mlhlni;  elalm  for  the  purpose  of  working  the  same  and  extracting  the 
mineral  therefvom*  and  actually  engage  In  working  the  same,  and  share,  ac- 
cording to  the  Interest  of  each,  the  profit  and  loss,  (he  partnership  relation 
sobslsts  between  them,  although  there  Is  no  express  agreement  between  them 
to  become  partners,  or  to  share  the  profits  and  losses. 

DuaoLunoK  09  Mixiivo  Pabtnbbshif. —  One  of  the  partners  In  a  mining  part- 
nership may  convey  his  interest  In  the  mine  and  business  without  dissolving 
the  partnership. 

MiNTNO  Claim  or  a  Mining  Pastnbbsbip  is  PAsrNimsHip  pKonesTr. —  The 
mining  ground  belonging  to  and  worked  by  a  mining  partnership  and  ac- 
quired for  mining  purposes,  whether  purchased  with  partnership  funds  or 
brought  into  the  concern  by  Indlyldual  members  as  a  portion  of  the  capital 
stock,  Is,  In  equity,  for  the  purpose  of  a  settlemeht  of  the  partnership 
affairs,  to  be  treated  as  partnership  property. 

Lnnr  ov  Mbmbbb  of  Mining  Pabtnership  on  its  Pbopebtt. —  Bach  member 
of  a  mining  partnership  has  a  lien  upon  the  partnership  property  for  the 
debts  due  the  creditors  of  the  concern,  and  for  moneys  advanced  by  him  for 
its  use,  which  he  may  enforce  In  equity,  even  If  there  has  been  no  agree* 
ment  among  the  partners  that  such  lien  shall  exist 

PUBCHASKB  of  Interest  of  one  Mining  Partner  holds  it  Subject  to  Lien. 
—  If  a  member  of  a  mining  partnership  sells  his  Interest  In  the  mine,  the 
purchaser  takes  It  subject  to  any  lien  existing  In  favor  of  a  copartner  for 
debts  due  the  creditors^  or  advAnces  made  for  the  uses  of  the  concern,  un- 
less he  becomes  a  purchaser  In  good  faith  for  a  valuable  conglderattsn, 
without  notice  of  such  lien. 


NoncB  OF  LnN  ok  Bali 
mining  company  Ii  en 
partner  fells  his  Inte 
with  notice  of  any  11 
other  and  to  the  erf 

Appbax  from  tb 
Nevada  Coiinty. 

The  plaintiff  a' 
denying  a  new  tr' 
The  other  fact 

D.  Belden,  fo 

The  joint  ei 
mines  under  s 
stituted  a  part 
Story  on  Par 
V.  Bostwick, 
And  each  of 
ship  stock  -! 
advances  m 
Story  on  I 
Woods,  13 
Rep.  431 ; 
bard,  23  ( 
with  party 
as  person 
and  the  i 
yer  on 
Read,  2 
BiLchan 
Conn. 
worth, 
real  e 
uses  c 
nersh 
appr< 


jkTgQiawMz  lor  Appeiiani. 


rules  governiiig  c<»Qmercial  partnership.  I  shall  now  endeavor 
to  show  that  in  an  ordinary  mining  partnership^  such  as  this 
is  found  to  have  been^  the  equitable  lien  in  favor  of  the  part- 
nership is  extended  rather  than  limited.  Says  Story:  "Thus, 
for  example,  there  may  be  a  partnership  in  the  working  of  the 
mine,  for  Courts  of  equity  constantly  treat  the  working  of  a 
mine  as  a  species  of  trade,  and  apply  the  same  remedial  justice 
to  such  cases  as  they  do  to  ordinary  partnerships/'  (Story  on 
Part.  Sec  82;)  and  quotes  with  approbation  the  language  of 
Lord  Eldon,  in  Crcuivshay  v.  Mcmle,  1  Swanst  Bep.  518,  523, 
r>26 :  "  Whatever  may  be  the  rights  and  liabilities  of  tenants 
in  common  of  a  mine  not  being  worked,  it  is  clear  that  where 
the  several  owners  unite  and  co-operate  in  working  the  mine, 
then  a  new  relation  exists  between  them,  and  to  a  certain  ex- 
tent they  are  governed  by  the  rules  relating  to  partnerships, 
and  this  relation  of  partnership  may  be  constituted  either  by 
express  stipulation,  or  hj  implication  deduced  from  the  acts 
of  the  parties.'* 

The  case  of  Fereday  v.  Wightwick,  1  Buss,  and  MyL  45,  is 
precisely  like  the  present  Said  Sir  John  Leach :  "  This  prop- 
erty was  acquired  by  these  partners  for  the  purposes  of  the 
partnership  concern;  therefore,  though  in  the  nature  of  real 
property,  it  is  subject  to  all  the  debts  of  the  partnership,  and 
to  the  claim  of  one  of  the  partners  incurred  in  the  adminis- 
tration of  the  property."  (CoUyer  on  Mines^  79.)  The  same 
case  afterwards  appeared  in  1  Tarn.,  quoted  in  2  Harrison's 
Digent,  3,876. 

The  learned  Judge  whose  findings  and  conclusions  of  law 
accompany  this  case,  states  that  there  was  no  agreement  be- 
tween Duryea  and  Burt  that  there  should  be  a  lien  upon  either 
interest  for  the  company  debt,  and  his  legal  conclusions 
would  seem  to  indicate  that  vdthout  such  an  agreement  the 
partnership  lien  would  not  exist.  With  all  deference,  we  sub- 
mit that  this  lien  does  not  spring  from  express  agreement,  but 
is  created  by  operation  of  law  upon  the  partnership  relation 
and  the  equitable  necessities  of  the  case,  and  that  where  roal 
prrperty  has  been  acquired  with  partnership  funds,  or  for  the 
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uses  of  the  par+nershipy  or  where  the  partners  by  their  eon- 
duct  or  management  indicate  an  intention  to  treat  it  as  part- 
nership property,  and  do  eo  treat  itj  equity  will^  in  furtherance 
of  justice,  so  consider  it 

HawUy  A  Williams,  for  RespondentSp 

The  question  to  be  determined  is,  whether  in  an  ordintiy 
mining  companyj  such  aa  that  in.  the  case  at  bar  is  found  to 
have  been,  the  relationahip  of  proper  partnership  and  lie 
equitable  lien  peculiar  to  such  relation  exists  between  the  mem- 
bep%  in  the  absence  of  aBy  espress  understanding  of  any 
nature  ae  to  the  relationship  existingj  and  in  the  ahst-nce  of 
any  agreement  or  contract  whatever,  that  the  interest  of  either 
in  the  claims  was  to  be  held  subject  to  a  lien  for  the  comma!! 
liahiliti^.  Were  the  eaee  at  bar  one  of  proper  parrneTship» 
and  the  interest  purchased  by  Depny  and  BurreU  of  defendant 
Burtj  held  by  hiui  in  trust  for  flie  purposes  of  such  pa^tne^ 
ship,  yetj  Burroll  being  a  bona  fide  pnrchaseTj  without  notice 
of  the  character  of  the  property,  would  tate  to  the  extent  of 
one  half  the  interest  conveyed  by  Burt  to  himself  and  Depny* 
a  title  discharged  of  the  lien  of  the  copartnership  and  of  the 
claims  of  the  joint  creditors,  (Story  on  Part,  Sec-  358: 
Collyer  on  Part,  3d  Edition,  120-122;  Dyer  v,  Clark,  5  Mete. 
580;  Hoxie  v.  Carr,  t  Sumner,  182,  183;  8  Ohio  Eep.  360; 
Depuy  v>  Leavenworth,  1*1  Cal.  262.) 

But  we  contend  that  a  proper  partnership  did  not  exi?t  be- 
tween the  parties  Duryea  and  Burt  in  the  case  at  bar,  and 
that  tlje  facts  as  found  are  wholly  insufficient  to  raise  such 
relntioTt  and  the  equitable  lieu  incident  thereto  by  impUcatioit 
Appellant  ia  support  of  his  position  citps  Story  on  PaTtlle^ 
ship,  Sbc.  82,  to  the  point  that  there  mmf  be  a  partnership  in 
the  working  of  a  mine,  and  that  in  such  cases  Courts  of  equitr 
apply  the  saine  remedial  justice  as  they  do  to  ordinary  patt- 
nerslnps;  that  is  to  say,  that  working  a  mine  may  be  the  mb- 
ject  of  partnership;  and  where  a  parinershlp  is  ahowB, 
althoui^h  its  subject  be  the  T^orkiug  of  a  miue,  the  ^ame  reme- 
dial justioe  will  be  applied  as  in  ordinary  copartnerships.    The 
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case  of  Fereday  v.  Wightwick,  1  Kuss.  &  MyL  45,  eited  by  ap- 
pellanty  is  not  in  point  In  that  ease  the  parties  had  a  mere 
chattel  interest  in  the  mine — being  lessees.  Besides,  they  were 
engaged  in  purchasing  ore  from  other  mines,  and  were  manuf  ao- 
turing  large  quantities  of  iron,  as  well  from  pig  iron  and  ore 
purchased  as  from  ore  taken  from  their  leasehold  lands.  Lord 
iEldon,  upon  this  array  of  oircnmstances  showing  trade  and 
manufacture  in  connection  with  the  chattel  interest  of  the  par- 
ties in  the  land,  after  much  doubt  and  deliberation  held  that  a 
partnership  had  subsisted. 

Jones  V.  Paa-sons,  25  Cal.  100,  also  cited,  has  no  application 
to  the  facts  as  found  in  this  case.  There  the  fact  of  partner- 
ship was  alleged  and  found  by  the  Court.  No  assertion  of  the 
existence  of  a  partnership  lien  is  found  in  the  case  until  the 
sale  of  Burt  to  Depuy  and  Burrell.  Now,  in  the  absence  of 
the  assent  of  Burt  to  a  partnership  relation  with  Duryea  — 
and  no  such  assent  appears,  but  on  the  contrary  the  Court 
finds  there  was  no  such  assen(;  on  the  part  of  either  of  the  par- 
ties —  we  kno^  of  no  rule  of  law  or  equity  which  will  enable 
the  plaintiff  to  declare  the  existence  of  a  partnership  and  assert 
his  lien  after  a  sale  of  his  co-tenants'  interest  in  the  property 
or  before  such  sale.  Partnership  is  the  result  of  an  agreement, 
and  cannot  be  raised  by  a  proceeding  in  invitum.  (Story  on 
Part  See.  6;  CoUyer  on  Part  8d  Ed.  p.  6,  Sec.  8.) 

The  fact  that  additional  ground  was  purchased  with  the  com- 
mon funds  of  the  parties  could  have  no  beai-ing  m  raising  the 
presumption  of  partnership  in  the  land  so  purchased.  (Collyer 
on  Part  3d  Ed.  130;  Phillips  v.  Phillips,  1  Myl.  and  K  649 ; 
Toivnsend  v.  Devaynes,  1  Russ.  &  M.  45.) 

Again :  in  no  case  can  the  equitable  lien  peculiar  to  partner- 
ship exist  between  tenants  in  common  of  lands  unless  a  proper 
partnership  be  first  shown,  as  also  that  such  lands  are  held  for 
the  purposes  of  the  partnership.  Now,  admitting  the  truth  of 
the  doctrine  that  the  equitable  lien  of  one  tenant  in  common 
upon  the  interest  of  his  co-tenant  attaches  in  all  such  cases, 
then,  in  a  suit  against  such  copartnership  for  a  common  liabil- 
ity^ if  service  of  process  be  had  upon  one  member  of  such  firm, 
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and  judgment  be  had  against  all,  as  it  may  be  under  our  pnuy 
tioe^  the  whole  of  the  lands  owned  by  such  partnership  oould  be 
sold  under  execution  issued  on  such  judgment  and  the  title  pass 
by  such  sale.  Wherever  the  lien  of  partnership  exists^  this  re- 
sult may  be  accomplished  under  our  practice  by  a  service  upon 
one  copartner  in  a  suit  against  all.  (Praci  Act,  Sec  32.)  Yet 
this  Gowrt  have  decided  in  several  cases>  that  as  between  mem- 
bers of  an  ordinary  mining  company  this  cannot  be  done;  in 
other  words,  that  the  property  is  not  joint,  as  partnenhip  prop- 
erty certainly  is,  but  is  held  as  tenants  in  common.  {Wismnam 
V.  McNvlty,  25  Gal.  280.) 

By  the  Court,  Ctjekby,  J, 

This  action  was  brought  to  dissolve  a  partnership  alleged 
to  have  existed  between  the  plaintiff  and  tiie  defendant  Burt, 
from  the  1st  of  June,  1860,  to  the  time  of  filing  die  complaint 
which  was  on  the  25th  of  February,  1864,  and  to  obtain  an 
accounting  between  them  and  a  sale  of  the  partnership 
property  for  the  payment  of  the  partnership  debts.  The  de- 
fendants, Depuy  and  Burrell,  (m  the  6th  of  February,  1864, 
purchased  of  Burt  his  interest  in  a  portion  of  the  property 
owned  by  him  and  the  plaintiff,  which  the  plaintiff  maintains 
was  purchased  by  them  subject  to  a  partnership  lien  for  the 
payment  of  the  partnership  debts  then  due.  The  Court  before 
which  the  cause  Was  tried  found  in  substance  the  following 
facts: 

First — That  early  in  May,  1860,  Burt  and  five  other  pe^ 
sons,  of  whom  the  plaintiff  was  not  one^  owned  a  part  of  the 
property  described  in  the  complaint 

Second  —  That  afterwards,  and  at  different  times,  the  plsht 
tiff  purchased  the  interest  of  all  these  owners,  except  Bart,  until 
in  December,  1861,  he  had  acquired  the  undivided  five-ristb 
of  the  property,  at  which  time  ihe  other  undivided  sixth  of  the 
same  belonged  to  Burt 

Third  —  During  the  period  from  the  Ist  of  May,  1860, 
to  the  Ist  of  December,  1861,  the  owners  of  l3ie  property  u  t 
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mining  company  acquired  by  several  purchases  other  property, 
consisting  of  ^a  ditch  and  mining  grounds,  which  is  a  part  of 
the  properly  described  in  the  plaintiffs  complaint.  These  pur- 
chases were  paid  for  out  of  the  common  funds  of  the  company. 
The  parties  owning  the  property,  worked  the  ground  as  a  min- 
ing company,  and  used  the  water  of  their  ditch  in  carrying 
on  such  work.  The  work  was  prosecuted  by  the  parties  in- 
terested both  before  and  after  the  plaintiff  and  Burt  became  the 
only  parties  having  an  interest  in  the  property. 

Fourth  —  The  profits  obtained  and  the  losses  sustained  in 
working  the  mines  were  to  be  shared  among  the  parties  in 
proportion  to  their  several  and  respective  interests.  Such,  at 
least,  it  is  found,  was  the  tacit  understanding  among  the  mem- 
bers of  the  company,  though  it  is  found  that  there  was  no 
written  agreement  or  express  understanding  among  or  between 
the  members  of  the  company  on  the  subject,  nor  any  agree- 
ment or  contract  that  the  interest  of  eiAcr  of  them  in  the 
mining  claims  was  to  be  held  for  the  company's  debts,  nor 
that  there  should  be  any  lien  on  the  undivided  interests  of  the 
different  owners  of  the  land  for  the  company's  liabilities. 

Fifth — That  after  the  plaintiff  and  Burt  became  the  only 
owners  of  the  property,  they  became  indebted  to  third  parties 
in  aboulf  two  thousand  dollars,  that  about  one  thousand  two 
hundred  dollars  of  it  was  to  be  paid  for  running  a  tunnel  on  a 
part  of  the  company's  mining  ground,  but  the  tunnel  was  not 
completed  or  accepted  when  Burt  sold  and  conveyed  to  Depuy 
^and  Burrell. 

Sixth  —  After  the  plaintiff  and  Burt  became  the  only  owners 
of  the  property,  the  latter  used  a  large  amount  of  tibe  water 
from  the  ditch  on  some  mining  ground  of  his  own;  and  it  is 
found  by  the  Court  that  upon  an  accounting  between  them 
as  to  their  company  business,  Burt  was  indebted  to  the  plain- 
tiff in  the  sum  of  one  thousand  five  hundred  and  seventjr-two 
dollars  and  fifty-five  cents. 

Seventh  —  That  when  Burt  sold  and  conveyed  to  Depuy 
and  Burrell,  he  informed  Depuy  that  he  was  owing  plaintiff 
seventeen  or  eighteen  hundred  dollars  on  their  company  ao- 
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coont,  and  that  plaintiff  claimed  a  lien  for  it    But  that  it  did 
not  appear  that  Burrell  had  any  such  notio& 

Eighth  —  That  at  the  time  of  such  sale  and  oonveyanoe  Bmt 
was  insolvent  and  so  had  continued. 

Upon  the  facts  so  found  the  Court  came  to  the  condnsiaa 
that  as  against  Depuy  and  Burrell  the  plaintiff's  complaint 
should  be  dismissed,  and  that  as  against  Burt  he  should  have 
a  personal  judgment  for  one  thousand  five  hundred  and  seventy- 
two  dollars  and  fifty-five  cents,  and  judgment  wab  aeoordmgly 
so  entered  The  plaintiff  applied  to  the  Court  to  set  aside  tho 
judgment  entered  against  him,  and  for  a  new  trial,  which 
application  was  denied* 

The  defendants  Depuy  and  Burrell  ocmtroverted  by  answer 
the  existence  of  any  copartnership  between  the  plaintiff  and 
Burt;  and  as  the  rights  of  the  parties  depend  in  part  upon 
the  solution  of  this  question,  it  will  be  first  considered. 

It  does  not  appear  distinctly  from  the  findings  of  the  Conrt 
when  the  mining  buainiess  waA  commenced  by  the  several 
owners  of  the  mining  grounds  involved  in  this  oontroveny. 
They  are  called,  in  the  finding  of  the  Court,  and  by  the  coun- 
sel for  the  respective  parties,  in  their  arguments,  a  ocnnpany, 
who  worked  diese  mining  grounds  in  the  usual  manner  of 
working  mining  claims  in  California.  The  company  made 
purchases  of  mining  ground  lying  adjacent  to  th&t  already 
owned  by  it,  for  which  payment  was  made  out  of  the  conmion 
fund  of  the  company.  This  company  originally  consisted  of 
six  persons,  of  whom  Burt  was  one,  but  the  plaintiff  was 
not  then  a  member  of  it  In  May,  1860,  the  plaintiff  first' 
became  a  party  in  interest  in  the  mining  grounds  which  the 
company  then  owned,  and  he  continued  from  that  time  until 
December,  1861,  to  purchase  interests  thflrein,  by  which 
means  all  the  original  members  of  the  company,  except  Burt, 
became  divested  of  their  interest  in  the  property,  and  the 
plaintiff  became  the  owner  of  the  undivided  five  sixths  of  it 
After  the  plaintiff  and  Burt  became  the  only  parties  in  intarest 
and  constituted  the  company  or  firm,  it  is  fairly  to  be  inferred 
from  the  pleadings  and  finding  that  they  continued  to  work 
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the  inineB  as  usual,  and  used  the  ditch  as  a  means  for  the  pur- 
pose. They  shared  the  profits  and  losses  of  the  enterprise  in 
accordance  with  their  respective  interests  in  the  property; 
that  isy  the  plaintiff  received  five  sixth  of  the  profits,  and  Burt 
one  sixth  of  the  same,  and  the  burdens  and  losses  were  home 
by  thdm  in  the  same  proportions.  Thou^  the  Oourt  does  not 
find  that  a  partnership  was  created  by  express  agreement,  yet 
it  is  found  that  by  a  tacit  understanding  between  the  parties 
they  were  to  share  the  profits  and  losses  of  the  enterprise  accord- 
ing to  their  several  interests. 

To  constitute  a  partnership  between  parties  engaged  in  a 
business  there  must  be  a  communion  of  profit  between  them. 
A  communion  of  profit  implies  a  communion  of  loss.  (ColL 
pn  Part.  Sec.  18;  Grace  v.  Smith,  2  W.  Black.  998;  Dob  v.  HaJr 
sey,  16  John.  40;  Story  on  Part.  Sees.  18,  19;  8  Kent,  24, 
25.)  It  is  not  necessary  that  there  should  be  an  express  stip- 
ulation between  the  partners  to  share  the  profits  and  losses,  as 
that  is  an  incident  to  the  prosecution  of  their  joint  business. 
{^Barrett  v.  Swann,  17  Maine,  180.)  So  far  then  the  elements 
of  a  partnership  among  the  different  owners  of  the  property 
of  this  ipining  company  is  found  to  have  existed. 

Mining  partnerdiips  are  said  to  possess  some  features  pecu 
liar  to  themselves  which  distinguish  them  from  ordinary  trading 
ooncems.  Collyer,  in  his  treatise  on  the  law  relating  to  mines^ 
at  page  88,  says:  '^  A  question  of  some  nicety  sometimes  ariscb 
whether  persons  working  mines  are  trading  partners,  or  meru 
joint  occupiers  of  land,  using  the  mineral  as  a  part  of  its  pro* 
duce;''  and  he  then  states  as  a  result  of  the  cases  ''that  this 
question  will  turn  on  th6  consideration,  whether  the  land  be 
obtained  wholly  or  principally  for  the  purpose  of  trading  in 
the  ore,  or  whether  the  selling  of  the  ore  be  only  incidental  or 
appurtenant  to  the  occupation  of  the  land,''  and  he  observes 
that  ''when  companies  of  adventurers  have  been  formed  for 
the  purpose  of  mining,  and  obtained  leases  either  of  the  land 
or  the  minerals,  or  license  to  work  in  pursuance  of  that  object, 
the  Courts  of  equity  have  long  since  recognized  such  associa* 
tions  as  a  species  of  trading  partnerships.''    In  SkiUman  v. 
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Lachmafij  23  CaL  203,  it  is  said,  ^^  whatever  may  be  die  li^tB 
and  liabilities  of  tenants  in  common  of  a  mii^  not  being 
worked,  it  is  dear  that  when  the  several  owners  nnite  and 
oo-operate  in  working  the  mine,  then  a  new  relati<Hi  exists 
between  them,  and  to  a  certain  extent  they  are  governed  by 
the  mles  relating  to  partnerships.  They  form  what  is  termed 
a  mining  partnership,  which  is  governed  by  many  of  the  rales 
relating  to  ordinary  partnerships,  but  which  has  some  roles 
peculiar  to  itself  —  one  of  whicdi  is  that  one  person  may  con- 
vey his  interest  in  the  mine  and  business  without  dissolving 
the  partnership."  Mines  are  often  and  perhaps  generally 
owned  and  worked  by  associations  more  nimierous  than  ordi- 
nary trading  partnerships.  Accordingly,  in  the  language  of 
CoIIyer,  mining  partnerships  were  early  recognized  as  differing 
from  ordinary  trading  partnerships,  in  not  being  founded  on 
the  delectus  personce,  from^whidi  principle  the  rights  and  obli- 
gations of  ordinary  trading  partners  are  ordinarily  derived;  and 
he  observes  that  *^  the  dissolution  of  partnerships  so  numeroas, 
by  the  death,  bankruptcy,  outlawry  or  felony  of  any  one  part- 
ner, would  have  been  incompatible  with  that  continuous  work- 
ing of  a  mine  which  is  necessary  to  success.  It  would  have 
be^i  highly  inconvenient  if  no  partner  had  been  allowed  to 
part  with  his  share  without  the  consent  of  each  of  his  copart- 
ners,'? and  hence  it  was  decided,  after  many  doubts,  that  a 
mining  partner  had  the  right  to  assign  and  transfer  his  share 
without  the  consent  of  his  copartners;  and  that  ndther  such 
assignment  nor  the  death  or  bankruptcy  of  the  owner  of  an 
interest  in  the  mining  concern  operated  to  dissolve  the  partner^ 
ship.  {Fereday  v.  Wightmck,  1  Buss,  and  MyL  49.)  Another 
peculiarity  of  a  milling  partnership  noticed  by  the  Court  in  SkM- 
man  v.  LachnKm,  23  Cal.  198,  is  that  one  mining  partner  has  not 
the  power  to  bind  his  associates  by  engagements  with  third  per- 
sons to  the  extent  that  an  individual  partner  of  an  ordinary 
trading  concern  is  competent  to  bind  die  firm  of  which  he  is 
a  member.  The  reason  for  the  distinction  is  because  a  mining 
partnership  which  is  subject  tp  changes  in  its  membership,  as 
already  indicated,  is  not  founded  on  the  delectus  persona,  while 
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an  ordinary  commercial  partnersliip  is — a  difference  which 
limits  the  powers  of  partners,  for  reasons  which  are  obvious, 
to  the  performance  of  such  acts  in  the  name  of  the  partnership 
as  may  be  necessary  to  the  carrying  on  of  its  business,  or  which 
are  tlsual  in  like  concerns.  (Ricketts  v.  Bennett,  4  0.  B.  686 ; 
Dickerson  v.  Valpy,  10  B.  &  C.  128.)  • 

The  plaintiff  maintains  that  from  the  facts  found  a  partner- 
ship lien  existed  in  favor  of  the  partnership  for  the  debts  of 
the  fihn,  and  also  for  advances  made  by  the  plaintiff  beyond 
his  share  for  the  benefit  of  Burt ;  and  that  a  lien,  for  such  debts 
and  advances  existed  at  the  time  of  the  sale  and  conveyance 
by  Burt  to  Depuy  and  Burrell  upon  the  interest  so  conveyed, 
and  remained  subsisting  thereon  when  this  action  was  com- 
menced, and  that  the  Court  erred  in  deciding  otherwisa 

It  may  be  laid  down  as  a  general  principle  that  each  mem- 
ber of  a  partnership  hds  a  specific  lien  on  the  partnership 
property,  not  only  for  the  debts  and  liabilities  due  to  third 
persons,  but  also  for  his  own  share  of  the  capital  stock  an<T 
funds,  and  for  all  moneys  advanced  by  him  for  the  use  of  the 
eoncem.  In  the  words  of  Lord  Hardwick,  "when  an  account 
is  to  be  taken,  each  is  entitled  to  be  allowed  against  the  other 
everything  he  has  advanced  or  brought  in  as  a  partnershij^ 
transaction,  and  to  charge  the  other  in  the  account  with  what 
the  other  has  not  brought  in,  or  has  taken  out  more  than  hci 
ought;  and  nothing  is  to  be  considered  his  share  but  the  pro^ 
portion  of  the  residue  on  the  balance  of  the  account**  (Coll. 
on  Part.  Sec  125;  Stoiy  on  Part  Sec  97;  Buchan  v.  Sumner, 
2  Barb.  Ch.  R  167.)  The  subjection  of  personal  property  of  a' 
partnership,  constituting  its  capital  stock,  to  the  principle 
stated,  is  generally  of  no  difficulty;  but  where  the  property 
employed  in  the  partnership  enterprise  is  real  estate,  held  by 
the  several  partners  as  tenants  in  common,  the  question  has 
been  regarded  as  one  of  more  embarrassment;  mainly,  we  ap- 
prehend, because  of  the  nature  of  the  property  itself  and  the 
law  controlling  its  descent,  and  the  inability  of  any  one  of  the 
tenants  in  common  to  charge  or  dispose  of  any  greater  or  other 
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interest  in  such  real  property  than  Aat  which  he  may  have 
and  hold. 

Without  entering  at  much  length  upon  an  examination  of 
the  English  and  American  authorities  on  the  subject,  we  may 
say  that  the  doctrine  is  well  established  in  America,  that  real 
estate  purchased  by  partners,  with  partnership  funds  for  part- 
nership purposes,  is  at  law  held  by  them  as  tenants  in  com- 
mon; but  in  equity  it  is  deemed  as  held  in  trust  as  a  part  of 
the  partnership  property  applicable,  in  the  first  place,  exdu- 
atve  to  pay  the  partnership  debts.  (Bvmdde  v.  Merrick,  4 
Metcalf,  541;  Eoxie  v.  Carr,  1  Sumner,  173;  Story  on  Part 
Sees.  91,  92;  Jtmes  v.  Pwmms,  26  CaL  104,  106;  Pierce  v. 
Trigg,  10  Leigh,  4:06;  Sigoumey  v.  Munn,  7  Conn.  11;  Buck- 
ley V.  Buckley,  11  Barb.  74,  76 ;  Buchan  v.  Sumner,  S  Barb, 
CSl  R  197,  206;  Divine  v.  Michum,  4  K  Monroe,  488;  Dyer 
yu  Clark,  5  Metcalf,  662.)  In  the  case  lajst  cited,  at  page  577, 
Mr.  Chief  Justice  Shaw  said:  ''It  appears  to  us,  that  conflid- 
€Dring  the  nature  of  the  partnership  and  the  mutual  oonfidenoe 
{a  each  other  which  that  relation  implies,  it  is  not  puttiiig  a 
forced  constructicm  upon  their  act  and  intent,  to  hold  ^t 
when  property  is  purdiased  in  the  name  of  the  partners,  out 
pi  partnership  funds  and  for  partnership  uaa^  though  by  foros 
of  oommon  law  they  take  the  legal  estate  as  tenants  in  com- 
mon, yet  that  eadi  is  under  a  eonflciencious  obligation  to  hold 
that  legal  estate,  until  the  purposes  for  which  it  was  so  pur 
cbased  are  aooomplishe4>  and  to  appropriate  it  to  tho^e  pv^ 
poses,  by  first  applying  it  to  the  payment  of  the  partnership 
ddi>ts,  for  which  both  his  partner  and  he  himsrif  are  liable^ 
and  until  he  has  come  to  a  just  account  with  his  partner. 
Each  has  an  equitable  interest  in  that  portion  of  the  1^ 
estate  held  by  ^e  other,  until  the  debts,  obligatory  on  both, 
are  paid,  and  his  own  share  of  the  outlay  for  partnership  stock 
ijB  restored  to  him."  And  in  Hmocurd  ▼•  PriMt,  the  same 
learned  Judge  decided  that  real  estate  thus  acquired  is  hdd  in 
trust,  '^  each  holding  his  property  in  trust  for  the  partnership^ 
until  the  partnership  account  is  settled,  and  the  partnership 
debts  paid.''     (Id.  686.) 
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In  Buchan  V.  Sumner,  Chancellor  Walworth,  in  an  elabo- 
rate opinion  in  which  he  reviewed  the  English  and  American 
cases  on  the  subject^  considered  the  American  decisions  in 
relation  to  real  estate  purchased  with  partnership  fnnds,  or 
for  the  use  of  the  firm,  as  establishing  these  two  principles: 
"First — That  snch  real  estate  is,  in  eqnity,  chargeable  with 
the  debts  of  the  copartnership,  and  with  any  balance  which 
may  be  dne  from  one  copartner  to  another  npon  the  winding 
up  of  the  affairs  of  the  firm.  Second — ^That  as  between  the 
personal  representative  and  the  heirs  at  law  of  a  deceased 
partner,  his  share  of  the  surplus  of  the  real  estate  of  the 
copartnership  which  remains  after  paying  the  debts  of  the 
copartnership,  and  adjusting  all  the  equitable  claims  of  the 
different  members  of  the  firm  as  between  themselves,  is  con- 
sidered and  treated  as  real  estate,  (3  Barb.  Oh.  200,  201;)  and 
at  page  206  he  said:  "Although  a  Court  of  equity  considers 
and  treats  real  property  as  part  of  the  stock  of  die  firm,  it 
leaves  the  legal  title  undisturbed,  except  so  far  as  is  necessary 
to  protect  the  equitable  rights  of  the  several  members  of  the 
firm  therein.*'  In  Pierce  v.  Triggy  the  Court  of  Appeals  of 
Virginia  held  that  land  purchased  by  two  partners  with  part- 
nership funds,  for  partnership  purposes,  and  used  as  part  of 
the  stock  in  trade,  is  to  be  regarded  in  equity  as  partnership 
property ;  and  though,  if  the  conveyance  has  bem  made  to 
both  partners,  there  will,  upon  the  death  of  one,  pass  to  his 
heirs  a  legal  title,  yet  the  whole  beneficial  interest  devolves 
upon  the  survivor,  and  he  may  sue  the  heirs,  compel  a  sale 
and  dispose  of  the  proceeds  as  he  would  of  the  personal  estate 
of  the  firm.  The  principles  declared  in  these  cases,  it  is  said 
by  Collyer,  '*  are  founded  in  sound  policy  and  obvious  justice, 
and  the  correctness  of  them  appeara  to  be  incontestible." 
(ColL  on  Part  Sec  135,  and  of  this  opinion  was  Chancellor 
Kent,  3  Kent's  Com.  39.)  The  case  of  Jones  v.  Parsons,  25 
Cd.  100,  accords  in  doctrine  with  the  cases  from  which  we 
have  quoted. 

In  Smith  V.  Jackson,  2  Edw.  Ch.  28,  the  Vice  Chancellor 
held  thaty  thou^  leal  estate  be  purchased  with  joint  funds 
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for  partnership  purposes,  there  is  no  survivorship  as  to  the 
{real  estate,  and  that  upon  the  death  of  one  of  the  partners, 
his  share,  as  a  tenant  in  common^  dec^ids  to  his  heirs,  unless 
it  is  agreed  bj  the  partners  themselves  to  consider  it  as  pe^ 
sonaltj,  and  then  the  agreement  works  the  change.  That 
when  real  property  is  acquired  by  partners  with  partnership 
funds,  and  used  for  partnership  purposes,  it  will  not  be  deemed 
partnership  property,  liable  to  partnership  debts,  by  the  mere 
taking  of  the  deed  in  the  joint  names  of  the  partners.  To 
render  it  partnership  property,  and  liable  as  such,  he  hdd  it 
must  appear  that  it  was  acquired  for  the  purposes  of  the  part- 
nership by  some  express  act  or  understanding  of  the  partners; 
in  which  case  equity  would  apply  the  lands  to  pay  the  part- 
liiership  debts.  This  decision,  and  others  to  the  same  effeet, 
Chancellor  Kent  observed,  appeared  to  him  to  be  a  sacrifice 
of  a  principle  of  policy,  and,  above  all,  a  principle  of  justice 
to  a  technical  rule  of  doubtful  authority.  There  is  no  need, 
he  said,  of  any  other  agreement  than  what  the  law  will  neces- 
sarily imply  from  the  fact  of  the  investment  of  partnership 
funds  by  the  firm  in  real  estate  for  partnership  purposes.  If 
the  partners  mean  to  deal  honestly  they  cannot  have  any  other 
intention  than  the  appropriation  of  the  investment,  if  wanted, 
to  pay  the  partnership  debts.  (8  Kent's  Com.  39,  note.) 
Chancellor  Kent  evidently  favored  the  doctrine  held  by  Lord 
Eldon  in  SelJcrig  v.  Davies,  2  Dow  Pari.  E.  231,  242,  and  in 
Tovmsend  v.  Devaynes,  reported  in  1  Mont,  on  Part  97,  and 
by  Sir  John  Leach  in  Fereday  v.  Wightwick,  1  Russ  and  MyL 
45,  and  Phillips  v.  Phillips,  1  MyL  and  K  649,  and  Broom  v. 
Broom,  8  MyL  and  E.  433,  that  all  property  involved  in  a 
partnership  ought  to  be  considered  as  personalty,  even  in  the 
absence  of  any  special  agreement  in  respect  to  it  In  the  case 
of  Thornton  v.  Dixon,  '3  Bro.  0.  C.  199,  Lord  Thurlow  held 
that  in  the  absence  of  any  agreement  or  other  act  affecting  its 
general  character,  real  estate,  held  as  part  of  the  partnership 
property,  retained  its  original  character  as  real  estate,  and 
upon  the  death  of  one  of  the  partners,  his  share  passed  to  his 
heir  or  devisee,  and  Sir  William  Grant,  (in  BeU  v.  Phyn,  7 
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Vesey,  453,  and  Belmain  v.  Shorey  9  Vesey,  601,)  adopted  the 
Bame  opinioiL  While  the  doctrine  of  the  cases  is  somewhat 
conflicting,  we  think  the  principles  stated  by  Chancellor  Wal- 
worth, in  Buchan  v,  Sumner,  as  rules  deduced  from  the  Amer- 
ican decisions,  are  a  sound  and  just  exposition  of  the  law  on 
the  subject,  (2  Barb.  Ch.  200,  201,)  and  as  a  corollary  of  these 
rules,  the  real  property  of  the  partnership  may  be  considered 
and  treated  as  part  of  its  capital  stock,  leaving  the  legal  title 
undisturbed,  subject  to  the  law  controlling  as  to  its  alienation, 
descent  and  distribution,  except  in  so  far  as  may  be  necessary 
to  protect  the  rights  of  creditors  and  of  the  several  members 
of  the  firm.  We  do  not  think  the  jurisdiction  of  a  Court  of 
equity  depends  for  its  exercise,  subjecting  real  estate  thus 
acquired  and  used  by  a  partnership  to  the  payment  of  the 
debts  of  the  concern  upon  an  express  agreement  of  the  parties 
to  that  effect.  That  real  property  shall  be  subject  to  the  pur- 
poses for  which  it  was  purchased  or  brought  into  the  partner- 
ship, involves  the  assumption  tliat  the  partners  understood 
among  themselves  and  intended  that  it  should  be  held  in  trust 
for  the  uses  of  the  partnership  by  the  several  tenants  in  com- 
mon. This  understanding  may  be  implied  from  the  acts  or 
conduct  of  the  parties.  The  circumstance  that  property, 
whether  it  be  real  or  personal,  is  invested  in  a  partnership 
enterprise,  affords  cogent  evidence  of  intention  that  it  shall 
constitute  a  part  of  its  capital  stock.  Therefore  we  do  not 
deem  it  essential  that  such  intention  must  be  manifested  by 
an  express  agreement  The  agreement  is  implied  from  the 
circumstances,  by  the  rules  of  law  and  logic;  and  it  is  only 
equitable  to  the  creditors  and  members  of  the  partnership  that 
the  property  should  not  be  withdrawn  until  the  affairs  of  the 
association  may  be  adjusted  and  each  of  its  members  shall  have 
his  just  due.     (3  Kent  Com.  39,  note.) 

A  portion  of  the  real  estate  involved  in  the  controversy,  as 
we  understand  the  case,  was  acquired  by  the  persons  originally 
interested  prior  to  their  actually  engaging  in  the  business  of 
mining,  and  it  may  perhaps  be  supposed  the  authorities  cited 
do  not  therefore  apply.     If  such  mining  ground  was  obtained 
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by  the  parties  solely  for  the  purpose  of  eKtracting  gold  fwm 
it,  and  for  that  object  was  brought  into  the  partnership  as  iU 
capital,  it  must  be  regarded  as  partttership  property  in  the 
qualified  character  already  expressed.  The  ktid  being  obtained 
for  the  sole  object  of  mming,  and  inrested  in  the  mining  part- 
nershipj  it  is  impossible  on  principle  to  distinguish  it  as  resting 
upon  any  other  footing  in  its  relation  to  the  partnership  than 
miming  land  acquired  by  the  partnership  for  mining  pnrpoaes 
after  the  joint  enterprise  is  fully  in  operation.  (Crawly 
7.  MauU^  1  Swanst.  523 ;  Coll.  on  Mines,  88 ;  Rockwell  on 
MineSj  578,)  Mr,  Rockwell,  after  noticing  what  was  said  by 
Sir  John  Leach  in  Fereday  v.  Wighiwich^  observes  that  **it 
may  be  concluded  that  when  persons  acquire  interests  in  lands 
apparently  for  the  sole  purpose  of  working  the  mines  in  them, 
they  must  be  considered  as  entering  into  a  commercial  part- 
nership. There  does  not  appear,"  he  continues,  "to  be  any 
ground  for  diatinction  in  such  cases,  if  the  parties  have  ereii 
acquired  a  permanent  and  absolute  interest  in  the  properly*" 
But  he  submits  it  as  a  general  rule  iu  such  cases  that  "  there 
must  not  only  be  an  express  intention  to  work  the  mines,  hut 
this  object  must  have  been  either  solely  contemplated  by  the 
parties,  or  of  such  paramount  consequence  as  to  effectually 
overbalance  any  other  advantages  anticipated  from  the  estate." 
Thia,  in  our  judgment,  refers  the  rule  to  a  principle  just  in 
itself  and  easily  to  be  understood. 

In  support  of  the  right  of  the  plaintiff  to  the  relief  which 
he  seeks,  as  well  as  to  the  doctrines  which,  it  may  be,  are 
already  suiBciently  sustained  by  the  foregoing  authorities,  we 
may  refer  more  at  length  to  the  judgment  of  the  Court  in  the 
case  of  Fereday  v.  Wi<^htmcJc.  From  the  report  of  that  case 
it  appears  that  si3  persona  had  taken  a  lease  for  years  of  minra, 
and  also  another  lease  of  the  surface  of  the  property,  and  had 
worked  the  mines  as  a  joint  concern.  One  of  them  mortgaged 
his  interest  or  share  for  money  borrowed,  and  then  became 
bankrupt,  at  which  time  he  was  greatly  indebted  to  the  con- 
cem^  of  which  he  had  been  the  manager,  A  bill  was  filed  bj 
euch  of  the  original  parties  as  continued  to  be  interested  in 
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the  ooncern,  and  by  other  persons  who  were  either  representa- 
tives of  deceased  original  partners  or  claimed  as  purchasers  of 
shares.    The  plaintiffs  sought  a  decree  directing  the  shares  of 
the  partner,  wlio  had  become  bankrupt,  to  be  applied  in  repay- 
ing the  debt  due  from  him  to  the  partnership.    The  defend- 
ants, who  claimed  under  the  bankrupt  partner,  insisted  that 
the  common  principles  of  partnership  were  not  applicable  to 
the  case  of  mines,  which  were  of  the  nature  of  real  property* 
In  deciding  the  case,  the  Master  of  the  Bolls,  Sir  John  Leach, 
said:    '^The  mines  and  surface  were  used  with  a  oommunion 
of  expense  and  a  communion  of  profit    The  first  question  is, 
whether  this  is  partnership  property,  liable  to  be  sold  and  dis- 
posed of  to  pay  the  partnership  debts ;  and  whether  a  partner, 
having  sold  part  of  his  share^  his  interest  is  to  be  considered, 
subject,  in  the  first  place  to  repayment  of  what  is  due  from 
him  to  the  partnership.    This  question  is  concluded  by  author- 
ity, but  I  am  willing  to  decide  it  upon  principle.    Mining  con- 
eems  an  to  some  purposes  trading  concerns,  but  they  are  not 
so  to  alL    They  are  not  so  in  this  particular,  viz:  that  they 
are  not,  as  an  ordinary  partnership  trade,  subject  to  dissolu- 
tion on  the  death  or  bankruptcy  of  any  of  the  partners,  and 
the  shares  are  transferable  without  the  consent  of  the  partners. 
In  these  particular  instances  they  have  not  all  the  incidents  of 
a  trading  concern;  in  other  respects,  it  has  been  repeatedly 
held  that  they  have.    Now,  it  is  a  universal  principle  in  regard 
to  all  property,  whether  real  or  personal,  acquired  for  the  pur- 
pose df  a  partnership,  that  property  so  acquired,  is,  upon  the 
dissolution  of  the  partnership,  subject  to  sale  and  accounts 
between  the  partners,  and  to  payment  of  the  partnership 
debts  —  that  is  a  universal  principle.     To  apply  the  rule  to 
this  particular  case,  the  property  was  acquired  by  these  part- 
ners for  the  purposes  of  the  partnership  concern.     Therefore, 
though  in  the  nature  of  real  property,  it  is  subject  to  all  the 
debts  of  the  partnership,  and  subject  to  the  debts  of  one  of 
the  partners  incurred  in  the  administration  of  the  property. 
There  ean  be  no  doubt,  therefore,  that  the  plaintiffs  have  a 
ri^t  to  make  this  claim.''    (TamL  250;  ColL  on  Mines,  128.) 
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In  the  case  before  ns^  the  plaintiff  had  a  Hen  upon  the  part- 
nership property  for  the  debts  due  the  creditors  of  the  eoiM*em, 
and  also  for  moneys  advanced  by  him  for  its  uac,  and  such  lien 
subsisted  aft^r  the  conveyance  made  by  Burt  to  Depuy  and 
Bnrrell,  imless  it  was  lost  by  reason  of  their  ha\nng  become 
purchasers  in  good  faith^  for  a  yaluable  consideration,  without 
notice  on  their  part  of  the  existence  of  such  lien.  In  their 
answer  they  claimed  ii©  Benefits  accruing  to  innocent  pur- 
chasers in  such  cases. 

It  appears  from  the  finding  of  the  Court  that  Depuy  had 
actual  notice  at  the  time  from  Burt  that  he  was  in  debt  on  the 
partnership  account  in  a  considerable  sum,  though  it  did  not 
appear  that  Burrell  had  such  notice.  It  alao  sufficiently  ap- 
pears that  at  the  time  of  Depuy's  and  Burreirs  purchase,  tJiJj 
plaintiff  and  Burt  were  prosecuting  the  mining  business  upaa 
these  mining  grotmds.  While  we  do  not  undertake  to  say 
in  this  place  that  one  partner  may  not  convey  or  charge 
his  interest  in  mining  ground,  on  his  private  account,  to  the 
extent  of  his  legal  title,  provided  the  purchaser  or  mortgagee 
deals  with  him  in  good  faith  and  without  notice  of  the  part- 
nership rights,  and  there  is  nothing  in  the  trajisaetion  or  in  the 
circumstances  connected  with  it  or  the  subject  matte?  of  it 
from  which  notice  might  be  inferred,  (Colh  on  Part  Sec«  135,) 
vet  i£  Li  purchasc^r  or  mortgagee  in  such  case  is  apprised  of 
facts  sufficient  to  put  him  on  inquiry  and  to  lead  him  by  i 
diligent  investigation  to  a  discovery  of  the  truth,  he  will  be 
deemed  to  have  notice  of  the  truth  ae  it  may  be.  Here  the 
defendants  Depuy  and  Burrell  were  necessarily  aware  of  the 
working  of  theae  mining  grounds  by  plaintiff  and  Burt  as 
mining  partners,  and  it  was  their  duty  to  ascertain,  as  they 
might  have  done,  the  condition  of  the  affairs  of  the  concern, 
and  whether  or  not  there  existed  upon  the  property  which  I 
they  purchased  a  lien  resulting  from  the  relation  of  the  part-  ' 
ners  to  each  other  and  to  the  creditors  of  the  partnership. 
Besides  this,  one  of  the  parties  had  actual  notice  of  the  exist' 
ence  of  the  partnership  lien  of  the  plaintiff-  They  must  there- 
fore be  deemed  to  have  taken  the  property  cum  onere  —  aubjeot 
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to  an  adjustment  of  the  account  between  the  partners  and  the 
payment  of  the  partnership  debts,  and  also  of  the  amount  due* 
the  plaintiff  on  the  partnership  account 

The  judgment  must  be  and  is  hereby  reversed,  and  the  cause 
remanded  for  further  proceedings 

Sawtxb,  J*f  oonourringi 

Th6  determination  of  the  rights  of  the  parties  to  this  suit 
depends  upon  the  question  whether  the  property  was  held  in 
the  ordinary  mode  of  holding  ditches  and  mining  ground  id 
this  State,  as  tenants  in  common,  or  held  as  partnership  prop-^ 
erty  in  the  strict  sense  in  which  these  terms  are  used  in  rela- 
tion to  mercantile  transactions.  I  have  no  doubt  that^mining 
claims,  ditches  and  lands  may  be  held  as  partnership  property, 
as  well  as  any  other,  and  when  so  held,  for  the  purposes  of 
discharging  the  partnership  obligaitions  or  settling  the  partner- 
ship affairs,  that  such  property  will  be  subject  in  equity  to 
aU  the  incidents  of  other  partnership  property.  The  title  to 
claims  may  be  held  by  parties  as  tenants  in  common,  while 
there  may  be  a  strict  partnership  for  the  purpose  of  working 
them;  or  there  may  be  a  partnership  both  in  the  ownership 
and  in  the  working  of  the  claims.  Whether  the  relationship  of 
the  parties  is  one  or  the  other,  or  neither,  must  depend  upon  the 
facts  of  each  particular  case.  These  principles  are  distinctly 
indicated  in  Bradley  v.  Harkness,  26  Cal.  76.  Parties  purchas- 
ing the  interest  of  one  of  the  copartners  in  partnership  property 
acquire  such  interest  only  as  the  vendor  had,  and  that  is,  hi9 
share  of  the  residue,  after  the  affairs  of  the  concern  are  wound 
up  and  the  debts  paid,  including  the  balance  due  one  partner 
from  the  other  on  the  partnership  account  (Jones  v.  Parsons; 
25  Cal.  104.)  And  tJ^iis  rule  in  equity  applies  to  real  estate 
constituting  a  part  of  the  assets  of  the  firm,  as  well  as  to  j^er-* 
sonalty.  True  if  the  record  l^al  title  to  realty  be  in  one  of 
the  partners  alone,  and  he  should  convey  to  an  innocent  party 
for  a  valuable  consideration  without  notice  of  the  trust,  such 
party   might  take   a   title   under   the  recording  Acts;   but 
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^diether  he  would  or  would  not>  would  depend  upon  principlea 
having  no  peculiar  relation  to  partnership  rights.  In  such 
case,  also,  all  the  rules  of  law  relating  to  possession,  as  affecting 
the  question  of  notioe^  would,  doubtless,  be  applicable  as  in 
odier  cases  between  individuals  having  no  connection  with  pait- 
nership  transactionA,  And  these  rules  would,  doubtlesSj  obviate 
many  of  the  difficulties  suggested  by  the  learned  Judge  who 
tried  the  casa 

The  finding  in  this  case  is  an  opinion  rather  than  a  findings 
and  liable  to  the  criticisms  suggested  in  Hidden  v,  Jordan,  28 
Gal.  305 ;  but  from  the  facts  stated,  I  think  there  was  a  part- 
nerahip  in  working  the  mines,  and  that  a  large  portion  at  lea^ 
of  the  property  in  question  waa  partnership  property.  Much 
of  it — including  a  oonsidarahle  portion  of  the  daima  and  af 
the  water  rights  —  was  purchased  by  the  two  parties  interested 
with  the  common  funds  resulting  from  the  joint  working  of  the 
claims  and  from  the  conmion  proceeds  of  sales  of  water*  The 
profits  and  losses  were  to  be  shared  aeeardlng  to  their  respective 
interest.  This  state  of  facta,  without  any  specific  agreement 
modifying  the  rights  of  die  parties,  would  constitute  the  prop- 
erty so  purchased,  and  the  proceeds  of  the  same^  and  of  their 
joint  labor,  partnership  property.  As  to  this  portion  of  the 
property  the  judgment  ifl,  therefore,  erroneous. 

It  may  be  that  the  claims  before  owned  and  purchased  in 
severalty  in  undivided  interests  were  held  by  them  throughoul 
their  connection  as  tenants  in  common,  If^Tiether  they  were 
or  were  not  is  not  distinctly  found  as  a  fact,  and  we  should 
not  be  justified  in  determining  the  question  from  the  facts 
found*  Those  interests  were,  doubtless,  originally  purchased 
as  tenancies  in  common;  but  whether  from  the  evidence  before 
the  Courtj  and  the  manner  in  which  the  parties  blended  their 
interests  in  those  claima  with  their  subsequent  purchases  and 
in  working  the  whole,  the  Court  would  be  justified  in  finding 
that  they  put  in  the  daima  originally  held,  with  the  new  pnr- 
chases  as  partnership  property,  it  is  not  our  province  now  to 
determine  This  will  he  a  fact  to  be  determined  on  the  new 
triaL     If  so^  it  becamt  partnership  property  and  subject  to 
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all  the  incidents  of  snch  property.  If  not,  and  it  was  <Hd^ii- 
ally  held  and  still  continues  to  he  held  as  a  tenancy  in  oom- 
mon,  then  it  was  not  partnership  property,  and  the  plaintiff 
has  no  claim  to  have  the  sum  due  him  from  his  cotenant  or  co- 
partner in  other  matters  charged  upon  it. 

The  complaint  alleges  a  partnership,  and  seeks  a  dissolutimi 
and  settlement  of  the  affairs  of  the  concern.  It  avers  all  the 
property  to  be  partnership  property.  On  the  next  trial  it  wiD 
devolve  upon  the  Court  to  determine  the  facts  whether  a  part- 
nership existed  or  not;  and  if  so,  whether  the  whole,  or  only 
a  part,  and  in  that  event,  what  part  of  the  property  described 
in  the  complaint  is  partnership  property,  and,  unless  other 
equities  appear  requiring  a  different  disposition,  to  subject  that 
part  to  plaintiff's  demand  in  case  any  balance  shall  be  found 
due  him  on  partnership  account. 

For  these  reasons  I  think  the  judgment  must  be  leversoS 
and  the  cause  remanded. 


THE  PEOPLE  V.  Dm  LACET. 

99m  Nsw  Tbul  nr  CnitiiiAi«  Cass  wtm  Btmm  nr  Itsruijow  a  OOh- 
TUfUAMCV. —  Where  the  defendant  In  a  crlmlDal  caie  moTea  for  a  new  trial 
on  the  groand  that  the  Court  erred  In  not  granting  him  a  continoance  Ijf 
reaaon  of  the  ahaehee  of  hli  witneaaea,  ha  ahonld  procure  ttia  affldaTlta  ttt 
ma  wttneaaea  to  ahow  that  thegr  canld  taatlf^r  to  tha  facta  dealred  to  tti 
proved  bf  them. 
0BfiAL  or  CoNTiNUAiicn  IK  A  CsiMiKAL  Cabil — tU  ott  application  for  a  cq»- 
ttonance  made  on  affldaytt,  on  the  gronnd  of  the  ahaence  of  witneaaea  in  a 
ordnlnal  eaaa,  there  la  a  oountar  alDdaTit  tamdlag  lo  ahow  that  the  appli- 
cation li  not  made  In  good  faith,  the  appellata  Conrt  will  not  diatoch  thn 
lodgment  hecanae  the  continuance  waa  denied. 

Affxai«  from  the  County  Court,  Amador  County. 

The  defendant  was  indicted  fot  h>bbery.  When  the  cause 
was  called  for  trial  he  moved  for  a  continuance  on  the  ground 
of  the  absence  of  witnesses.  The  defendant  stated  in  his 
affidavit  that  the  desired  witnesses  resided  at  Sacramento,  di^ 
tant  about  forty-three  miles  from  the  place  of  trial.  There 
^ris  a  counter  affidavit  filed  by  the  District  Attorney  for  tha 


purpose  of  showing  that  the  application  was  not  made  in  good 
faith.  The  Conrt  denied  the  continnanoe,  and  the  defendant 
was  convioted.  He  then  moved  for  a  new  trial,  and  assigned 
as  error  the  refusal  of  the  Court  to  grant  the  continuanoe,  and 
filed  a  new  affidavit  setting  up  what  he  expected  to  prove  hj 
the  witnesses,  but  did  not  procure  the  affidavits  of  the  ^t- 
nesses.    A  new  trial  was  denied,  and  the  defendant  appealed. 

M.  W.  Gordon,  and  J.  W.  Coffroih,  for  Appellant 

/•  0.  MeCvXlough,  Attomejf-Qeneral,  for  the  Peopldi 

By  the  Courts  Sawteb,  J. 

On  the  motion  for  continuance  there  was  a  counter  affidavit 
(tending  strongly  to  show  that  the  application  was  not  made  in 
good  faith.  And  on  the  motion  for  new  trial  no  effort  appeals 
to  have  been  made  to  procure  the  affidavits  of  the  absent  wit- 
nesses to  show  that  they  could  testify  to  the  facts  desired  to 
be  proved  by  them.  One  of  the  witnesses  appears  to  be  a 
police  officer,  and  the  other  a  keeper  of  a  public  house  in 
'  Sacramento,  and  their  affidavits  could  doubtless  have  been 
obtained.  If  not,  the  fact  dould  have  been  made  to  appear. 
^This  ground  of  ^^  motion,  under  the  circumstances,  ehould 
liave  been  supported  by  the  affidavits  of  the  absent  witnesses. 
6«ch  is  the  imperative  requirement  of  the  statute  whoe  the 
defendant  moves  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  (Laws  1863,  p.  161,  Sec.  440,  clause  7.) 
Then  there  is  no  reason  why  the  same  rule  should  not  k 
adopted  where  a  continuance  has  been  denied;  and  particn- 
larly  so  when,  as  in  this  case,  there  is  reason  to  suspect  that 
the  affidavit  for  continuance  was  not  made  in  good  faith 
There  was  no  abuse  of  discretion  in  this  case.  (11  CaL  163; 
8  CaL  47;  20  CaL  180;  9  Od.  SIS^  Ko  othar  point  re^iuira 
tnotioe. 

Judgment  affirmed* 


\ 
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JAMES  H.  LTTCAS  etoLv.  CUTT  OF  SAK  FRAilTCISCO. 

OBCUIOV   OV  AFFBLLATB   OOVB*   BICOMaS   TKI   L4W   OF  TBM   CiS& — The   jlldff- 

ment  of  «n  appellate  Court  upon  a  point  In  lieue  luTolyed  in  the  cate  be- 
comee  the  law  of  the  cate  In  all  its  stages,  not  onlj  In  the  Court  below,  hut 
la  the  appellate  Court  whenever  the  cause  Is  again  brought  before  it 

Faxluio  to  BxcnpT  TO  ▲  Finding  of  Facts.*-  If  a  eause  is  tried  hj  the  Court, 
the  losing  party  cannot  object  in  the  appellate  Court  that  there  is  no  find- 
ing of  facts,  or  that  the  facts  found  are  defectiye,  unless  he  asks  fOr  a 
finding,  or  that  the  facts  omitted  maj  be  found,  and  excepts  to  the  refusal 
of  the  Court  below  to  do  so. 

rAiLuan  TO  ASK  THAT  AN  Omitibd  Fact  bs  Founo. —  When  a  cause  Is  tried  hj 
the  Court  the  judgment  will  not  be  rerersed  because  the  findings  omit  some 
fact  necessary  to  be  proved  to  warrant  the  judgment,  unless  the  Court  below 
was  requested  to  find  the  fact  omitted,  and  failed  to  do  so,  and  an  szoeption 
was  taken  on  that  ground. 

•■cnON  Onb  Hundrio  and  Nnrarx-ONN  of  Pbactics  Act. —  The  one  hundred 
and  ninety-first  section  of  the  Practice  Act  allowing  an  exception  to  the 
decision  of  a  Court  or  referee  does  not  do  away  with  the  necessity  of  asking 
the  Court  to  find  the  facts,  or  the  omitted  faet%  and  actually  excepting  to 
the  refusal  to  do  so. 

Vacto  found  not  Wabbantino  a  Judombnt^ — If  a  finding  of  facts  Is  Incon- 
slscent  with  the  judgment,  it  Is  fatal  to  the  judgment  without  an  esesption 
being  taken  In  the  Court  below. 

On  QooD  Count  in  Complaint  bustaxns  Judgmbnt^ — If  the  complaint  eon- 
tains  one  good  count,  and  the  findings  of  fact  are  defectlTe,  but  the  Court 
below  Is  not  asked  to  find  the  omitted  fteta,  tHo  judgment  wOl  not  be  dlo- 
turbsd. 

Appeal  from  llie  District  Ccmr^  Twelfth  Jndioial  Difftariot, 
Oity  and  County  of  San  Francisoa 

The  facts  are  stated  in  the  opinion  of  die  Oooik 

/.  W.  Dwinelle,  and  Delos  Lake,  for  Appellant. 

A.  O.  WhUcomb,  for  Bespondent 

Bj  the  Oonrt,  Bhodb8|  3. 

This  action  was  brought  by  the  plaintiffs  as  the  assignees 
<Kf  one  Wetmore,  to  recover  a  certain  sum  of  money  for 
improving  Powell  street  in  San  Francisco,  which  it  is  allied 
was  performed  by  Wetmore  under  a  contract  made  between 
him  and  the  city.  The  cause  was  formerly  appealed  by  the 
plaintiffs,  and  this  Court  reversed  the  judgment  for  the  defend- 
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ant,  and  remanded  the  crfase  for  further  proceedings.  (See  7 
Cal.  463.)  After  the  return  of  the  cause  to  the  Court  below, 
it  was  referred  to  a  referee  to  try  all  the  iasues,  whether  of 
law  or  of  fact,  and  report  a  judgment;  and  the  cause  having 
been  heard  by  the  referee,  he  reported  his  findings  of  fact  and 
conclusions  of  law,  together  widi  a  judgment  in  favor  of  the 
plaintiffs,  and  they  were  filed  and  judgment  was  entered 
October  9th,  1861.  The  appeal  is  taken  from  the  judgment 
alone,  and  there  is  neither  a  statement  nor  bill  of  exceptions 
in  the  record. 

The  propositions  presented  on  the  part  of  the  defendant  are 
substantially  that  the  judgment  is  erroneous,  because  no  count 
in  the  complaint  discloses  a  sufficient  cause  of  action;  and 
because  the  findings  of  fact  reported  by  tlie  referee  do  not 
sustain  any  good  count  in  the  complaint,  (if  it  is  held  that  any 
count  is  sufficient,)  but  apply  only  to  those  counts  which  do 
not  state  a  sufficient  cause  of  action. 

Upon  the  first  proposition,  the  case  is  in  such  a  condition 
that  the  task  of  investigation  and  decision  is  far  from  being 
agreeable;  and  upon  the  second,  it  may  not  be  improper  to 
say,  that  the  statute  which  we  shall  have  occasion  to  comment 
upon,  can  scarcely  be  r^arded  as  conducive  to  the  precision 
and  certainty  that  should  characterize  judicial  proceedings. 

When  the  cajse  was  formerly  before  the  Court,  it  came  up 
on  appeal  from  the  judgment  sustaining  the  demurrer  to  the 
complaint  The  defendant  filed  a  general  demurrer  to  the 
whole  complaint,  and  to  each  count  separately.  Mr.  Justice 
Burnett  entered  int^  a  very  elaborate  discussion  of  the  princi- 
pal questions  arising  in  respect  to  the  contract,  and  matters 
growing  out  of  it,  upon  the  idea  that  tb^ymjost  arise  i|i  the  future 
progress  of  the  case,  and  would  have  to  be  settled  by  the  ap- 
pellate Court  At  the  outset  <^  his  opinion,  after  having 
stated  what  the  judgment  appealed  from  was,  he  says:  ''The 
objections  raised  by  the  demurrer  can  only  apply  to  some  of 
the  counts^  and  for  thiat  reason,  if  for  no  other,  the  judgment  of 
the  Court  below  must  be  reversed.  But  it  was  evidently  the 
intentioxi  of  all  parties  to  obtain  the  decision  of  thia  Court 
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upon  all  the  points  raisedi  as  they  involve  interests  of  great 
magnitude  that  must  be  settled  sooner  or  later  on  appeaL" 
The  learned  Judge,  after  holding  that  the  corporation  had 
power  to  ratify  or  adopt,  in  proper  form,  an  act  which  was 
within  the  legitimate  powers  of  the  corporation,  but  which 
had  been  done  informally  and  not  in  the  mode  prescribed  by 
law;  and  that  an  ordinance  would  estop  the  ci^,  while  acts 
in  pais  would  not,  stated  as  the  only  questions  in  the  case: 
"First — Was  it  (the  contract)  mlade  in  the  proper  mode?  and, 
second  —  if  not  made  in  the  proper  mode,  was  it  afterwards 
affirmed  in  the  proper  manner?"  The  conclusion  attained 
was  that  the  contract  was  made  in  the  proper  mode.  The 
remainder  of  the  opinion  is  devoted  to  the  discussion  of  two 
questions:  whether  the  city  was  responsible  for  the  cost  of 
die  entire  work,  under  the  circumstances  of  the  case;  and 
whether  she  was  liable  upon  the  warrants  issued  to  the  con- 
tractor, on  account  of  the  work  performed  under  the  contract; 
and  the  first  was  answered  in  the  affirmative,  and  the  second 
in  the  n^ativa  Mr.  Chief  Justice  Murray  and  Mr.  Justice 
Terry,  ivho  joined  in  a  special  concurrence,  said:  ^We  con- 
cur in  reversing  the  judgm^it  of  the  Court  below  on  the  first 
ground  stated  in  the  opinion  of  Judge  Burnett,  but  differ  with 
him  as  to  the  other  questions  passed  upon  in  his  opinion." 
We  understand  them  to  mean  that  tiieir  ocmcurrenoe  in 
reversing  the  judgment  was  placed  on  the  ground  that  the 
alleged  contract  was  made  in  ihe  mode  prescribed  by  law,  for 
that  is  first  the  ground,  and  the  general  statement  that  the 
objections  raised  by  the  demurrer  were  not  applicable  to  aD 
the  counts,  is  certainly  not  one  of  the  grounds  assigned  why 
the  demurrer  should  be  overruled,  but  is  rather  the  result,  the 
consequence  —  necessarily  following  from  the  first  and  second 
grounds  maintained  in  the  opinion. 

Mr.  Justice  Cope  when  referring  to  the  case  in  ArgenH  v. 
San  Francisco,  16  CaL  S55,  has  not  given  a  different  interpre- 
tation to  the  language  of  the  special  concurrence,  but  he  evi- 
dently r^arded  the  first  ground  discusfi^ed  by  Mr.  Justice  Bur- 
nett, that  the  city  had  entered  into  the  contract  in  the  proper 
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mode,  but  could  not  be  estopped  by  matters  in  paU,  as  the 
ground  upon  which  all  the  Justices  concurred.  He  was  main- 
taining that  the  city  could  be  thus  estopped,  and  his  citation 
of  the  case,  with  the  statement  that  on  that  point  it  was  in 
^direct  antagonism  to  Sedle  v.  The  City  of  San  FrancUco/* 
would  be  devoid  of  all  purpose  and  significance,  unless  he  un- 
der stood  the  meaning  of  the  special  concurrence  to  be  as  we 
have  stated. 

Whatever  our  views  might  be,  if  tlie  case  was  now  before 
the  Court  for  the  first  time,  upon  the  questions  whether  under 
the  law  as  it  then  existed,  an  ordinance  must  necessarily  prs- 
cede  the  making  of  the  contract,  after  the  reception  of  the 
proposals,  or  whether  the  execution  of  the  contract  was  suffi- 
ciently idleged  in  the  complaint;  or  upon  the  more  general 
question  whether  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  city,  is  now  a  matter  of 
no  moment  in  this  case,  for  the  decision  that  some  one  of  the 
counts  in  the  complaint  is  sufficient,  became  the  law  of  the  case, 
obligatory  not  only  upon  the  Ooutt  below,  but  also  upon  the 
appellate  Court  whenever  the  cause  should  be  again  brought 
before  them.  {Davidson  v.  Dallas,  16  Cal.  75,  and  cases  cited; 
Phelan  v.  San  Francisco,  20  Cal.  39.)  It  is  the  law  of  the 
case  in  the  most  exact  and  restricted  sense,  in  which  it  can 
be  claimed  that  the  doctrine  of  res  judicata  should  have  appH- 
cation,  for  it  is  not  the  reasoning  of  the  Court,  nor  any  mere 
legal  principles  announced,  but  the  judgment  itself,  which  is 
relied  on  as  conclusive  of  the  question  in  controversy.  The 
judgment  reversed  was  to  the  effect  that  the  complaint  was 
insufficient,  and  the  judgment  of  the  appellate  Court  in  revers- 
ing that  judgment  definitely  eetablidied  that  tlie  complaint 
was  sufficient. 

We  have,  then,  at  least  one  good  said  sufficient  count  in  Ae 
flomplaint,  but  the  case  is  sndi  that  we  are  not  called  upon  to 
specify  which  were  held  to  be  sufficient^  tbot^  we  would  be 
safe  in  rejecting  from  the  number  of  counts  baaed  on  the 
warrants,  and  including  the  first  count,  which  is  upon  the 
contract,  and  the  fourth  count,  which  is^  in  substance,  for 
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money  had  and  received  by  the  defendant  to  the  use  of  the 
plainti£Fs.  The  counsel  for  the  defendant  substantially  admit 
the  fourth  count  to  be  sufficient,  when  they  say :  ^'  This  count 
is  probably  good,  but  not  sustained  by  the  finding  of  fact*' 
There  is  no  one  of  the  counts  which,  if  it  is  held  to  state  a 
sufficient  cause  of  action,  will  not  support  the  judgment  The 
only  material  defect  that  counsel  claim  is  found  in  the  first 
count  is,  that  the  making  of  the  contract  is  not  well  alleged 
— that  the  allegation  in  that  count,  in  fact,  showed  that  the 
city  did  not  execute  the  contract  If  it  is  held  that  the 
count  does  properly  and  sufficiently  state  the  making  of  the 
contract,  it  is  in  all  other  respects  sufficient  to  support  the 
judgment;  and  the  same  may  be  said  of  the  fourth  count, 
which  alleges  that  the  money  sought  to  be  recovered  was  oolr 
lected  by  the  city  to  be  applied  to  the  payment  of  the  work 
in  the  &rst  count  mentioned.  Upon  its  being  determined  that 
any  one  of  the  counts  states  facts  sufficient  to  constitute  a 
cause  of  action,  the  only  other  question  that  could  arise  upon 
the  pleadings  and  judgment  id,  whether  such  count  authorizes 
A  judgment  for  the  amount  for  which  it  was  rendered,  and 
upon  that  point  it  is  enough  to  say  that  the  judgment  does  not 
exceed  the  amount  claimed  in  either  of  the  counts. 

The  second  proposition  has  relation  to  the  findings  of  fact 
filed  by  the  referee.  The  counsel  for  the  respective  parties 
are  at  issue  upon  almost  every  point  that  is  presented;  but  we 
find  it  unne<2essary  to  pass  upon  many  of  the  points  that  have 
been  ao  very  ably  and  ingeniously  argued.  It  may  be  con- 
ceded for  the  purposes  of  the  case,  that  the  finding  filed  by  the 
referee  occupies  ^e  same  position  and  has  the  same  value  as 
if  made  by  the  Court,  and  that,  though  it  did  not,  under  the 
statute  then  in  force,  from  a  part  of  the  judgment  roU,  it 
became,  according  to  the  doctrine  of  Reynolds  v.  Harris,  8 
GaL  617,  matter  of  record,  and  that  as  such  it  properly  came 
up  in  the  record  on  appeal  from  the  judgment,  without  a 
statement  or  bill  of  exceptions,  for  we  do  not  consider  it  neces- 
sary to  dispose  of  the  findings  upon  the  authority  of  Connor  v. 
Morris,  23  Cal.  447,  in  which  it  was  held  that  it  was  unneces- 
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Bary  to  examine  the  findinga  reported  by  the  referee,  because 
he  was  ordered  to  try  all  the  issues  both  of  law  and  of  fact, 
and  report  a  judgment,  but  was  not  ordered  to  report  the  facte; 
nor  do  we  express  any  opinion  upon  the  authority  of  that  case, 
or  say  that  it  is  or  is  not  applicable  to  the  facts  of  this  case. 
It  may  be  further  conceded,  also,  for  the  same  purpose,  that 
the  defendant's  counsel  are  right  in  the  point,  that  objectionfi 
to  the  transcript  in  respect  to  the  findings,  sh<mld,  under  Rule 
18,  have  been  taken  at  the  first  term  after  llie  transcript  wad 
filed,  and  at  least  one  day  before  the  argument 

But  accepting  the  finding,  as  the  finding  of  the  CSourt,  and 
as  such,  subject  to  examination  in  the  appellate  Court  in  con 
nection  with  the  pleadings  and  judgment^  it  falls  within  the 
provisions  of  the  Act  of  1861  to  regulate  appeals.  (Statutes 
1861,  p.  589.)  This  Act  has  worked  a  material  change  in  the 
practice  in  relation  to  the  findings  of  fact  Previous  to  the 
taking  effect  of  the  Act^  the  judgment,  ilk  cases  tried  by  the 
Court,  without  a  jury,  was  not  only  required  to  be  warranted 
by  the  pleadings  of  the  prevailing  party,  but  also  to  be  sup- 
ported by  a  finding  of  the  facts  in  issue  between  the  parties. 
Every  fact  essential  to  the  support  of  the  judgment,  if  con- 
troverted, was  required  to  be  stated  in  the  finding,  and  a  fail- 
ure in  this  respect  was  visited  with  the  penalty  of  a  reversal 
of  the  judgment  The  finding  was  in  most  respects  similar  to 
a  special  verdict  of  a  jury,  and  like  the  verdict  in  cases  tried 
by  a  jury,  it  served  as  the  basis  of  the  judgment  (RusseU  v. 
Amador,  2  Cal.  305 ;  Semple  v.  Burhey,  Id.  381 ;  Swift  y.  ifuy- 
gridge,  8  Cal.  445 ;  Breexe  v.  Doyle,  19  CaL  lOL) 

The  Act  provides  that  the  judgment,  when  ^e  case  has 
hem  tried  by  the  Court  without  a  jury,  shall  not  be  reversed 
because  of  the  entire  absence  of  a  finding  of  facts,  nor  because 
material  facts  are  wimting  from  tlie  finding,  unlesa  objeetioos 
were  made  in  tlie  Court  below  to  the  want  of  a  finding  or  to 
the  defective  finding,  and  the  Court  failed  to  supply  the  find- 
ing or  remedy  the  defect,  on  its  being  pointed  out  There 
must,  of  course,  be  a  decision  in  favor  of  the  prevailing  party, 
but  no  finding  of  the  facts  is  required,  and  if  one  ia  made  it 
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need  not  respond  to  all  the  issues  unless  the  partj  oomplainr 
ing  of  the  decision  requires  that  a  finding  shall  be  made,  or  that 
the  one  already  filed  shall  be  perfected  by  inserting  the  omitted 
facts.  All  the  facts  necessary  to  the  support  of  the  judgment, 
and  which  are  embraced  within  the  issues,  will,  in  the  absence 
from  the  finding  of  any  facts  inconsistent  with  the  relief 
granted,  or  the  allegation  upon  which  it  is  based,  be  presumed 
to  have  been  proven,  if  no  exception  is  taken  to  the  finding  or 
the  want  of  a  finding.  (Lyons  v.  Leimback,  decided  at  the 
present  tenn.)  No  exceptions  were  taken  to  the  findings  in  the 
Court  below,  within  the  meaning  of  the  Act  The  defendant 
is  not  assisted  by  section  one  hundred  and  ninety-one^  of  the 
Practice  Act,  for  the  exception  there  interposed  by  the  law, 
without  having  been  actoaUy  taken,  stands  merely  as  the 
foundation  for  the  appropriate  proceeding  to  set  the  finding 
aside.  It  could  not  by  any  possibility  fill  the  place  designed 
for  the  exception  in  the  Act  of  1861,  for  the  Act  is  framed  on 
the  theory  that  upon  the  want  of  a  finding,  or  a  defect  in  the 
finding  being  brought  to  the  attention  of  tJie  Court,  the  find- 
ing or  the  Tnissing  fact  in  the  finding  will  be  supplied.  This 
could  not  be  accomplished  by  an  exoq>tion  interposed  by  the  law 
itself.  It  results,  that  if  there  be  no  exception,  as  provided  for 
in  the  Act,  the  findings  if  there  happened  to  be  one,  may  bear 
a  very  faint  resemblance  to  a  special  verdict  of  a  jury.  The 
party  who  is  satisfied  with  the  decisioiiy  is  concerned,  not  in 
teeing  that  the  finding  sets  forth  any  of  the  oontroverted  facts 
which  being  proven  in  his  favor,  serve  as  the  basis  of  the  de- 
cision and  judgment,  but  only  in  excluding  from  it  any  facts 
that  mi^t  sustain  the  case  of  the  opposite  party,  and  militate 
against  the  decision  and  judgment  The  Act  renders  a  defec- 
tive finding,  to  which  no  exception  has  been  taken,  harmless; 
and  it  is,  of  course,  of  no  conceivable  value^  for  if  it  is  wanting 
in  one  material  fact  in  issue,  that  is  requisite  to  sustain  the 
judgment,  it  is  no  better  than  if  it  lacked  every  fact  in  the  case, 
and  the  Act  itself  places  it  on  that  footing  but  the  Act  has  not 
provided  against  the  consequences  arising  from  a  finding,  that 
is  inconsistent  with  the  ju<]^gm6nt    In  the  latter  case,  the  rules 
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appeal  that  the  city  was  liable  on  the  contract  and  mi^t  be 
held  responsible  for  the  whole  amount,  a  judgment  for  an 
amount  less  than  the  contract  price  would  not  be  deemed  erron- 
eous unless  it  should  appear  from  the  findings  that  it  should 
have  been  entered  for  a  still  less  amount 
Judgment  affirmed. 

Mr.  Justice  Sawyxb,  and  Mr.  Justice  Shafteb,  having  been 
oounsel  in  the  case,  did  not  participate  in  the  decision. 


FRANCES  M.  BENNETT  v.  EDWARD  L.  BENNETT. 
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diction  to  graiLt  a  dlrorco  onlMi  the  applicant  aT«r  and  prove  that  he  or 
the  has  been  a  bona  flde  resident  of  this  State  six  months  before  making  the 
application. 
I«  A  DiTOBCB  Suit,  RnaiDmca  wowt  bb  Pbotbdw— An  arennent  In  a  com- 
plaint for  a  dlTorce,  that  the  applicant  has  been  six  months  a  resident  oC 
this  State,  and  a  failure  to  deny  the  averment  In  the  answer,  does  not  do 
away  with  the  necessity  of  proving  the  residence. 

Appsal  from  the  District  Court,  Thirteenth  Judicial  Dis* 
tricty  Mariposa  county. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Henry  H.  Hartley,  for  Appellant. 

As  a  condition  precedent  to  the  right  of  a  party  to  apply 
for  a  divorce^  it  must  be  shown  that  the  applicant  has  been  a 
resident  of  the  State  for  a  period  of  six  months  immediately 
preceding  the  application.  (Wood's  Digest,  Art.  2,634.)  This 
'^means  a  bona  fide  residence ;  not  one  acquired  for  the  purpose 
alone  of  bringing  the  suit,  for  that  is  a  fraud  on  the  jurisdic* 
tion  of  the  Court  The  whole  question  is  elaborately  dis- 
cussed in  Bishop  on  Marriage  and  Divorce,  Sees.  150,  709, 
720,  721,  where  it  is  clearly  laid  down  that  any  attempt  to  im- 
pose upon  the  Court  by  a  fictitious  claim  of  residence  will  au- 
thorize the  Court  to  refuse  the  application.  Eesidence  is  purely 
a  question  of  intention,  (4  Cal.  175,)  and  from  the  acts  and 
declarations  of  the  party  the  fact  must  be  established. 
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/•  0.  McCvUough,  for  Bespondent 

Besidence  is  a  question  of  fact  and  of  Intent,  not  piifdy  a 
luestion  of  intention,  as  urged  by  tiie  appellant's  counsel.  The 
factum  et  animus  must  concur.  It  surely  at  this  day  requires 
no  citation  of  authorities  to  sustain  this  doctrine  and  when  res- 
idence is  averred  in  a  complaint  it  means  a  legal  residence. 
A  residence  of  six  months  our  statute  requires  as  a  condition 
on  which  the  application  is  to  be  made.  It  is  a  condition 
precedent.  It  must  be  pleaded.  It  is  just  as  necessary  to 
allege  the  fact  of  a  six  months'  residence,  as  it  is  to  allege  the 
fact  of  a  lawful  marriage.  Both  must  be  allied,  and  if  denied, 
both  must  be  proved.  Neither  is  a  ^'ground  for  a  divorce," 
and  neither  if  admitted  need  be  proven. 

The  fact  of  plaintiff's  six  months'  residence  in  Maripos^  and 
her  marriage  to  defendant,  are  both  positively  and  specificaQy 
alleged  in  this  complaint,  and  neidier  being  denied  in  ibB 
answer,  both  are  admitted,  and  admitted  as  fully  as  if  the  de- 
fendant had  expressly  alleged  them  to  be  true.  It  is  also  alleged 
that  at  the  time  of  the  commencement  of  the  suit  the  defendant 
was  residing  in  Mariposa  County.  This  he  is  careful  to  deny, 
while  he  says  nothing  of  the  plaintiff's  residence.  This  question 
is  settled  by  a  late  decision  of  this  Courl^  and  it  no  longer  an 
open  one.     (Fox  v.  Pox,  25  CaL  690.)     - 

By  the  Oourt,  Shaftbb,  J. 

This  is  an  action  for  divorce.  The  defendant  appeals  from 
the  judgment  and  from  an  order  overruling  hia  motion  for  a 
new  trial. 

It  is  insisted  that  the  finding  that  the  plaintiff  had  resided 
in  this  State  six  months  inunediately  preceding  the  aipplicatioii 
is  contrary  to  the  evidence. 

We  have  examined  the  evidence  bearing  upon  the  point 
It  came  from  one  of  the  plaintiff's  witnesses  on  cross  exam- 
ination, and  its  direct  tendency  was  to  prove  that  the  plaintiff 
came  to  California  from  the  State  of  ITew  York,  her  place  of 
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domicile,  **  to  get  a  divorce,**  and  that  she  intended  to  return 
to  that  State  and  reside  there  with  her  father  in  Otsego  County, 
as  soon  as  the  divorce  should  be  obtained     The  main  ground 
of     reply     to     his     objection    is,     that     the     residence     is 
charged  in  the  complaint  and  nbt  denied  in  the  answer,  and  it 
18  daimed  that  the  point  is  within  the  analogy  of  Fox  v.  Fox, 
26  OaL  687.    To  this  position  we  do  not  agree.    In  tliat  case 
the  marriage  was  the  fact  charged  and  admitted;  and  it  was 
held  that  under  the  statute,  the  Court  was  bound  to  require 
proof  only  of  the  facts  alleged  as  the  "grounds  of  divorce," 
and  that  the  marriage  itself  could  in  no  sense  be  regarded  as  a 
ground   for  its  own  dissolution.     It  was  further  considered 
"that  the  statute  was  framed  to  prevent  collusion  between 
the  "parties,*'  and  that  the  question  of  marriage  was  one  upon 
which  there  could  never  be  any  motive  to  collude,  inasmuch 
as  the  very  object  of  the  proceeding  was  to  dissolve  and  not 
to  establish  that  relation.     Besidence  is  not  in  itself  a  cause 
of  divorce,  but  it  is  a  ground  upon  whidi  the  jurisdiction  to 
grant  a  divorce  rests  in  all  cases,  both  under  the  statute  and 
by  international  law.      (Bishop,  Sees.  160,  720,  721.)     The 
tribunals  of  a  country  have  no  jurisdiction  over  a  cause  of 
divorce,  wherever  the  offense  may  have  been  committed,  if 
neither  of  the  parties  has  an  actual  bona  fide  domicile  within 
its  territory.    A  divorce  granted  here  without  this  prerequisite 
would  not  be  binding  in  the  State  of  New  York,  nor  in  any 
third  State  or  country.     While  marriage  does  not  go  to  the 
causes  of  divorce,  it  is  also  true  that  it  Is  not  a  fact  of  juris- 
dictional consequence.     Its  relations  to  the  question  are  not 
only  distinct  from,  but  are  much  more  comprehensive  than 
either ;  for  it  goes  to  the  possibility  of  a  divorce  on  any  ground 
by  any  tribimal  in  any  country.    But  residence,  though  it  does 
not  enter  into  the  statute  causes  of  divorce,  does  enter  into  the 
^grounds'*  of  divorce,  or  conatitutee  rather  the  sole  ground 
upon  which  a  decree  dissolving  the  marriage  relation  in  any 
given  instance,  can  be  regarded  otherwise  than  as  a  piece  cf 
judicial  usurpation. 
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But  ofver  and  begrond  thia^  raudenoe  is  palpably  withm  Ae 
mischiefs  against  which  it  was  the  object  ci  the  statate  ta 
guard,  and  therefore  it  must  be  proved.  Should  the  judgment 
in  this  case  be  affirmed,  the  affirmance  would  be  but  a  letter 
of  invitation  to  the  married,  domiciled  abroad,  who  have,  with 
or  without  reason,  become  emiulous  of  divorce,  to  take  a  trip, 
one  or  both,  to  this  State  for  the  purpose  of  avoiding  delays, 
or  jet  more  serious  impediments  at  Iu>me,  with  the  intention 
to  return  thereto  aa  soon  as  the  purpose  of  their  coming  shall 
have  been  hurried  to  accomplishment  by  the  aid  of  an  ac- 
commodation answer  admitting  the  averment  of  a  six  months^ 
residence  on  the  part  of  the  applicant  Against  tliis  prosti- 
tution of  the  judicial  power  the  statute  interposes  the  only 
available  barrier  by  requiring^  as  we  construe  it,  not  only  that 
the  causes  of  divorce  ^ould  be  proved  to  the  Court,  but  the 
residence  of  the  applicant  also,  as  the  sole  ground  on  whidi  it 
can  take  cognizance  of  the  question. 

The  judgment  is  reversed  and  a  new  trial  ordered. 


ARTHUB  THOBNTON  i;.  JOHN  THOlfPSOIT  Am  &  & 

THOMPSON. 
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an  aetfoe  to  imotv  poneirion  of  tand,  whoto  oao  9t  tko  portloi  dalao  thi 
nune  by  vlrtiio  of  wnno  right  or  tltlo  dtrlrod  from  tbo  Unltid  StatM,  ud 
tho  othtr  elaimo  tho  nune  aa  a  pnrchaaer  from  tho  Stata  aa  awamp  aad 
overflowed  land,  the  party  claiming  nnder  tho  United  Statea  haa  a  right  t» 
taitrodnoo  oral  taaHninmy  to  ihow  that  tho  land  la  oot  awamp  aad  9nh 


Appxal  from  the  District  Courts  Elftih  Judicial  Distridy 
San  Joaquin  County. 

This  was  an  action  to  recover  possession  of  a  tract  of  land 
in  San  Joaquin  County.  On  the  trial  it  was  admitted  that 
plaintiflF  had  been  in  possession  of  the  land  from  1854  up  to 
March,  1868,  and  that  he  claimed  the  same  under  the  pre- 
emption laws  of  the  United  States,  and  had  oompliod  with 
said  laws,  and  that  in  March,  1868,  he  was  fordblj  ejeded 
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from  the  premises  by  defendants^  and  that  since  that  time 
defendants  had  been  in  possession;  that  March  19th,  1863, 
defendant  John  Thompson  received  a  certificate  of  purchase 
of  the  same  from  the  State  of  California  as  swamp  and  over- 
flowed land,  and  that  the  land  was  surveyed  by  the  United 
States,  and  the  plats  returned  to  the  Land  Office  on  the  Ist 
day  of  July,  1864,  and  by  the  survey  and  plats  it  appears  that 
the  land  is  swamp  and  overflowed. 

Plaintiff  then  offered  oral  testimony  to  prove  that  the  land 
was  not  swamp  and  overflowed  within  the  true  intent  and 
meaning  of  the  Act  of  Congress.  Defendants'  attorney  objected 
to  the  evidence,  and  the  Court  sustained  the  objection. 

Defendants  recovered  judgment,  and  plaintiff  appealed. 

Tyler  £  Cobb,  for  Appellant,  dted  Kyle  v.  Tvhhs,  S8  OaL 
442. 

T.  A.  CcidweU,  and  George  Cadwalader,  for  Bespondents. 

By  the  Court,  Sandsbson,  0.  J. 

The  refusal  of  the  Court  to  allow  the  plaintiff  to  prove  by 
oral  testimony  that  the  land  in  controversy  was  not  swamp 
and  overflowed  within  the  meaning  of  the  Act  of  Congress 
ceding  the  swamp  and  overflowed  lands  within  their  borders 
to  the  several  States,  was  error.  {Kyle  v.  Tvbhe^  23  CaL  432 ; 
Keman  v.  Griffith,  27  CaL  87.) 

Judgment  reversed  and  new  trial  ordered. 


THE  PEOPLE  ex  rel  HENRY  CABLTON,  Jb,,  v.  JOHN 
MIDDLETON,  WM.  HOOPEB,  SAMUEL  ENIGHT, 
Aim  WILL1A.M  M.  LENT,  Commissiokbrs  of  thb 
FtmBSD  Dkbt  of  th»  Citt  of  San  Fbanoisoo. 

COMiixMioinBU  OP  FtmDflD  Dnv  op  Sam  Francisco.— *  The  OBmmtMloiiert  of 
the  Funded  Debt  of  San  Franeiico  are  not  ofDcere  within  the  meaning  of 
ATtlele  XI,  section  eeren,  of  the  Conitltntlon,  and  the  term  during  which  Iho 
Oonunietloaeni  aie  anthotlaed  to  met  to  not  Umifeid  to  tont  sr«art. 
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This  was  an  application  for  a  writ  of  mandate^  oommenced 
in  the  Supreme  Ck>urt 

The  relator  averred  in  his  petition  that  Charles  IL  BiUhr 
cock  was  appointed  one  of  the  Commissioners  of  the  Funded 
Debt  of  San  Franeisoo,  and  duly  qualified,  more  than  four 
years  prior  to  October  Ist,  1864,  and  that  his  term  of  oSco 
as  such  expired  at  the  end  of  four  years  after  he  qualified,  and 
that  after  the  expiration  of  his  term  the  relator  was  appointed 
by  the  Governor  of  the  State  a  member  of  the  Board  to  fill 
the  vacancy  caused  by  the  expiration  of  his  term,  and  that  tha 
relator  had  requested  the  defendants  to  unite  with  him  in  the 
execution  of  a  joint  and  several  bond,  required  by  the  Act 
oonstituting  the  Board,  to  the  end  that  he  might  enter  upon 
the  duties  of  the  office,  but  they  had  refused  to  comply  with 
his  request 

The  object  of  the  suit  was  to  ocmipel  the  other  Oommis- 
aioners  to  unite  with  him  in  the  bond. 

Q.  F.  6  W.  H.  Sharp,  for  Belatoi; 

H.  Haight,  for  Beepondents. 

By  the  Court,  Sawtxb,  J. 

The  Commissioners  appointed  under  '^An  Aot  to  fond  tha 
floating  debt  of  the  City  of  San  Francisco,  and  to  provide  for 
the  payment  of ^  the  same,"  passed  May  1st,  1851,  and  the 
various  Acts  amendatory  and  supplementary  thereto,  are  not, 
in  our  opinion,  officers  within  the  meaning  of  Article  XI,  Seo- 
tion  seven,  of  the  Constitution.  They  exercise  noioe  of  the 
governmental  or  police  powers  of  the  municipal  oorporatioiL 
They  simply  stand  in  the  position  of  trustees  between  the  eity 
and  certain  designated  creditors  in  relation  to  a  designated 
class  of  the  indebtedness  of  the  city,  to  receive  certain  moneys 
appropriated  by  law  for  the  payment  of  the  interest,  and  to 
constitute  a  sinking  fund  for  the  ultimate  extinction  of  the 
debty  and  manage  and  dispose  of  the  same  in  the  mode  pie- 
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scribed*  They  are  trustees  of  the  creditors^  as  well  as  of  the 
city,  in  req)ect  to  the  matters  committed  to  their  charge^each 
being  equally  interested  in  the  trusty  and  in  having  the  funds 
managed  by  experienced  and  compet^it  men,  appointed  in  the 
manner  designated  before  the  creditors  accepted  the  proposi- 
tion of  the  city  to  surrender  their  evidence  of  indebtedness, 
and  accept  in  its  stead  the  stock  issued  under  the  provisions 
of  the  Act,  and  upon  the  terms  and  conditions  therein  pro- 
vided. As  soon  as  the  debt  is  all  paid,  and  the  trusts  assumed 
are  dischai^gedy  the  powers  and  duties  of  the  Oommissioners, 
or  trustees,  cease  without  any  further  legislative  action.  We 
think  the  term  during  which  the  Commissioners  are  authorized 
to  act  not  limited  by  the  constitutional  provision  cited. 

The  order  to  show  cause  is  discfaai^ged^  and  mandamus 
denied. 


THOMAS  a  PAGE  v.  WELCOME  FOWLER  et  dU. 

Wrm  n  ABffwum  Pmssbbiov  ov  Poblic  hutM^^To  coaitltvto  adTone  pa*- 
MMloa  of  pablle  land.  It  Is  •nffldent  If  tlie  party  to  pOMoatlon  and  elaimlnt 
that  hia  potaenion  la  adTone  aa  agalntt  a  prior  poatwor,  dalma'  tfaa  rlglit 
to  the  poaiesslon  at  agalntt  all  tha  world  tzcept  tha  Unltad  Btates.  It  Is 
not  necMtary  that  ha  potttta  nnder  color  of  titla. 

fmmr  ov  AmMPV  «o  ras^ncpT  vo  show  ADnon  Possaaaio«^-«  Wharo  ooa 
entera  upon  pnbUe  landf  la  tba  prior  poietilon  of  aaothar,  and  the  prior 
poesetsion  brlngt  an  action  agalntt  him  to  replevy  hay  cot  by  him  on  tba 
tend,  he  haa  a  right  to  prora  that  ha  haa  Sled  hte  daeteratory  itatcment  af 
Intantion  to  pre-empt,  and  pottewee  the  necfttary  gnalUleatlau  «f  a  pffa> 
emptor,  to  abow  hit  adyerae  pottettion. 

BBPUTnr  ST  ▲  Pbiob  Poa'amwoB  vdb  Hat  cot  e»  Pvblio  LAxiib — Beplaria 
for  hay  cnt  on  public  laada  cannot  be  maintained  by  a  prior  potietaot 
agalnat  one  who  waa  la  advarM  poeeeeiif,  claiming  a  pre-emption  right 
when  he  cnt  the  hay. 

PBB80NAL  Acnoif  voB  Cbopb  CUT  ovT  VBM  SuBOOb  Rahch^— A  pnrchaaer  from 
Vallelo  of  a  portion  of  the  Snacol  Ranch,  who  entered  Into  poeaeaalon,  can- 
not maintain  a  paraonal  action  for  cropa  cnt  on  the  land  by  one  who  onder 
a  claim  of  a  pre-emption  right  entered  on  hia  poaaeaalon  In  1S6S. 

PBB80NAX«    ACTIOlf    TO    TBT    RiOHT    TO    Poa8BS8ION    OP    PUBLIC    LiJIll^— A    par* 

aonal  action  cannot  be  made  the  meana  of  litigating  and  determining  the 
right  to  the  poBtetalon  of  real  property  aa  between  confllctiBg  dahBanta  la 
the  poaaeaalon  where  the  titU  to  in  the  United  Statea. 

Appeax  from  the  District  Court,  Fourth  Judicial  District, 
Citj  and  Countj  of  San  Francisco. 
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Argument  for  Respondent. 

The  defendants  appealed  from  the  judgment 

The  other  facts  are  stated  in  the  opinion  of  the  Conrt 

Btaardey  £  Hays,  and  M.  A.  Wheaton,  for  Appellants. 

The  defendants  remaining  in  quiet  and  undisturbed  posBtt- 
sion  of  the  land  from  October,  1862,  (at  which  time  the  crops 
had  not  commenoed  to  grow,)  during  all  the  time  die  crops 
were  growing  until  they  harvested  them,  and  even  at  the  time 
this  action  was  tried,  constitutes  a  good  and  sufficient  defense 
to  this  action.  Admitting  the  plaintiff  proved  prior  possession, 
which  would  have  been  sufficient  evidence  of  title  to  have 
enabled  him  to  maintain  ejectment  against  a  mere  naked  tres- 
passer, he  oould  not  upon  such  evidence  recover  the  crops 
raised  in  specie  while  the  defendants  held  adverse  possession 
of  the  land,  for  the  reason  that  it  would  change  a  local  into  a 
transitory  action.  (Mathers  v.  Ministers  Trinty  Church,  8 
Sergt  &  R  616;  Baker  v.  HoweU,  6  lb.  482;  DeMott  v. 
Hagerman,  8  Cow.  220;  HaUech  v.  Mixer,  16  CaL  679;  Har- 
lan V.  Harlan^  16  Penn.  618.) 

"  Title  cannot  be  decided  in  an  action  merely  personal  and 
transitory,  no  matter  whether  replevin,  trover,  or  assumpsit 
Nor  can  there  be  maintained  by  one  not  in  the  actual  exclu- 
sive possession,  whatever  his  title  may  be,  against  one  who  is 
in  the  possession,  claiming  right^  {Brovm  v.  CaldweU,  10 
Sergt.  &  R  118.) 

Patterson,  Wallace  &  Stow,  for  Respondent 

The  condition  of  the  plaintiff's  title  to  the  premises  on 
which  the  hay  grew  is  similar  to  that  of  the  plaintiff  b 
Page  v.  Hohbs,  27  Cal.  488,  except  that  in  the  case  at  bar 
plaintiff  had  taken  the  necessary  steps  as  a  purchaser  from 
Vallejo,  under  Act  of  March  3d,  .1863,  "to  grant  the  right  of 
pre-emption  to  certain  purchasers  on  the  Suaeol  Bandhto,  in 
the  State  of  California,''  This  fact,  in  connection  with  the 
proof  of  possession  of  the  plaintiff,  upon  which  defendants 
had  entered  "  through  the  opening  in  die  fence,''  showed  Ae 
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defendants  to  be  mere  torl-feazors,  and  none  of  the  evidence 
offered  by  them  tended  to  relieve  them  of  this  character. 

Their  pretended  pre-emption  proceedings  in  the  United 
States  Land  Office  were  of  no  validity;  they  had  no  adverse 
possession  in  good  faith,  accompanied  with  claim  of  title,  and 
therefore  the  hay  they  cut  on  the  plaintiff's  land  might  be 
recovered  in  this  action.  (HallecJe  v.  Mixer,  16  CaL  579; 
McCracJcen  v.  City  of  San  FranciscOy  16  Cal.  636;  Green  v. 
Lighter,  8  Cranch.  250;  Hunt  v.  WicJcliffe,  2  Peters,  211; 
Potts  V.  Oilbert,  8  Wash.  Cir.  Court  Eep.  478 ;  Clark  v.  Court- 
ney,  5  Peters^  853;  Jackson  v.  SchoonmaJcer,  2  John.  284.) 

By  the  Court,  Bhodxs,  J, 

Replevin  to  recover  the  possession  of  a  lot  of  hay,  or  the 
value  thereof,  described  as  six  hundred  tons,  more  or  less,  of 
great  value,  to  wit,  of  the  value  of  six  thousand  dollars.  The 
hay  replevied  and  delivered"  to  the  plaintiff  amounted  to  one 
hundred  and  twenty-four  tons,  of  the  value  of  twelve  hundred 
and  fifty  dollars,  and  the  plaintiff  had  verdict  and  judgment 
for  that  amount 

The  hay  was  produced  during  the  year  1863,  upon  a  tract 
of  land  forming  a  part  of  a  larger  tract,  known  as  the  Suscol 
Rancho,  in  Solano  County.  The  plaintiff  was  in  possession 
of  the  tract,  containing  about  two  thousand  acres,  inclosed 
with  a  substantial  fence,  from  some  time  in  1860  to  August  or 
September,  1862,  when  the  defendants  entered  upon  the  land, 
the  fence  being  down  in  places,  so  as  to  leave  gaps  from 
two  to  three  hundred  feet  in  length,  and  they  have  since 
resided  on  and  had  possession  of  the  land,  each  of  them  claim- 
ing the  right  to  enter  upon  and  hold  a  quarter  section  of  land, 
under  the  pre-emption  laws  of  the  TTnited  States.  The  defend- 
ants claim  the  right  of  entry  and  of  pre-emption  under  the 
general  pre-emption  laws  of  the  United  States  and  under  the 
Act  of  Congress  of  May  80th,  1862.  (12  IT.  S.  Statutes  at 
Large,  410,  Sec  7.) 

The  plaintiff  claims,  by  virtue  of  his  prior  possession,  and 
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under  the  Act  of  Congress  of  March  Sd,  1863,  granting  the 
right  of  pre-emption  to  certain  pnrehaaers  in  the  Swaco't 
Rancho.  It  was  admitted  that  the  lands  were  part  of  tbe 
Susool  Ranchoy  the  title  to  which  had  been  rejected  by  the 
Supreme  Court  of  the  United  States;  that  the  rancho  web 
public  lands  of  the  United  States;  that  the  plaintiff  had  a 
conveyance  of  about  two  thousand  acres  of  land,  incIudiBg 
the  lands  upon  which  the  hay  was  produced,  made  to  him  in 
1851  by  M*  O.  Vallejo,  under  which  the  plaintiff  entered; 
that  the  plaintiff  had  taken  the  necessaiy  steps  under  the  Act 
of  Congress  of  March  3d,  1863,  to  present  his  claim  to  the 
Register  and  Receiver  of  the  proper  Land  Office,  to  pre-empt 
the  said  two  thousand  acres,  which  claim  was  still  pending;  it 
being  resisted  by  the  defendants,  who  claimed  the  right  of 
pre-emption,  under  the  general  laws  of  the  United  States. 

The  defendants  offered  to  prove  that  eadi  of  them  possessed 
the  qualifications  requisite  to  entitle  him  to  pre-empt  public 
lands  in  California,  and  had  filed  his  declaratory  statement  of 
intention,  to  pre-empt  the  quarter  section  upon  which  he 
entered  and  had  resided  since  October,  1862,  and  that  they 
had  procured  their  several  tracts  to  be  surveyed  by  the  United 
States  Surveyor*General ;  and  the  evidence  was  rejected  by  the 
Court.  It  was  admitted  that  the  claims  of  the  defendants  were 
then  pending  before  the  United  States  Register  and  Receiver. 
This  decision  of  the  Court  is  assigned  as  error,  and  it  is  claimed 
by  the  defendants  that  the  evidence  was  admissible  for  two 
purposes:  First — ^to  show  that  their  entry  was  lawful,  and 
that  they  had  the  right  to  the  possession  of  the  land  until 
they  failed  to  comply  with  the  provisions  of  the  pre-emption 
laws ;  and,  therefore,  the  crops  raised  on  the  land  during  tbe 
time  they  so  held  the  possession  were  their  property.  And, 
second — To  prove  that  they  held  adversely  to  the  pisintiff,  in 
good  faith,  under  claim  and  color  of  title — and  for  that  reason 
the  plaintiff  would  not  be  entitled  to  recover  the  ^  specific  crops 
raised  on  the  land  during  such  adverse  possession. 

The  evidence  introduced  or  offered  in  the  case  fails  to  show 
any  legal  right  or  title  to  the  land  in  controversy  derived  from 
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the  United  States,  in  either  the  plaintiff  or  the  defendants. 
The  Act  of  1863  grants  to  the  bona  fide  purchasers  from  Ya- 
Uejo  the  right  to  purchase  from  the  United  States  the  lands 
they  have  reduced  to  possession,  bnt  the  plaintiff  has  not  yet 
effected  the  purchase  from  the  United  States.  The  defendants' 
claim  of  pre-emption,  either  under  the  general  pre-emption 
law,  or  the  Act  of  May  30th,  1862,  has  not  ripened  into  a 
title.  It  was  held  by  this  Court,  in  Hastings  v.  McOoogin,  27 
Cal.  84,  and  Page  v.  Hobbs,  27  CaL  483,  that  those  portions 
of  the  Susool  Bancho  which  had  been  reduced  to  possession 
by  the  ''bona  fide  purchasers  from  said  Vallejo  or  his  assigns" 
were  withdrawn  from  the  operation  of  the  general  pre-emption 
laws 'by  the  Act  of  March  3d,  1863,  which  gave  to  such  pur- 
chasers the  right  of  pre-emption,  upon  certain  terms  and  con- 
ditions in  the  Act  specified.  And  there  can  be  no  doubt  that 
Congress  had  the  power  to  thus  withdraw  the  lands  from  pre- 
emption and  sale  under  the  general  laws,  at  any  time  prior  to 
the  acquisition,  by  a  settler,  of  a  right  in  the  lands  that  he 
could  maintain  against  the  United  States,  so  as  to  seoure  ulti- 
mately the  legal  title. 

At  the  time  of  the  entry  of  the  defendants,  however,  neitiber 
they  nor  the  plaintiff  held  the  l^al  title,  but  both  parties 
claimed  such  right  and  interest  in  and  to  the  lands  as  under 
the  laws  of  the  United  States  accrues  to  the  person  who  has 
taken  the  first  steps  to  secure  a  pre-emption  claim  to  the  land, 
but  which  has  not  been  approved  by  the  proper  officer;  that 
is  to  say,  such  would  have  appeared  to  be  the  state  of  the  title 
and  claim  on  the  part  of  the  defendants  also,  httd  the  evidence 
offered  by  them  been  admitted.  It  is  unnecessary  therefore 
for  the  purposes  of  this  case  to  determine  whether  the  defend- 
ants had  acquired  ench  a  right  to  ihe  land  uHder  the  Act  of 
1862  and  the  general  pre-emption  laws  of  Congress  as  would 
preclude  Congress  from  withdrawing  the  land  from  the  opera- 
tion of  the  pre-emption  laws,  or  whether  the  Act  of  1863^ 
granting  the  right  of  pr&^mption  to  purchasers  in  the  Suscol 
Rancho,  did  in  e^^ect  divest  whatever  incipient  right  or  inter- 
est the  defendants  may  have  acquired;     The.  title  being,  by 
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the  admission  of  liie  parties,  in  the  United  States,  neither  party, 
as  has  been  repeatedly  held  by  this  Court,  can  rely  upon  it  for 
a  recovery,  nor  can  they  set  it  np  as  a  defense,  in  a  contest  for 
the  possession,  or  in  respect  to  rights  of  property  growing  out 
of  the  fact  of  possession.  Conceding  to  the  plaintiff  the  ben- 
efit of  his  prior  possession,  and  regarding  him  as  engaged  in 
perfecting  his  claim  to  the  pre-emption,  the  evidence  offered 
by  the  defendants  to  prove  that  they  weare  taking  the  neces- 
sary steps  to  establish  their  claims  to  the  pre-emptions  was 
clearly  admissible  and  competent,  in  connection  with  proof  of 
their  entry  in  October,-  1862^  and  actual  possession  of  the 
premises  up  to  the  time  when  the  hay  was  cut  in  1863,  to 
show  that  during  that  period  they  were  in  adverse  possession 
of  the  premises. 

Both  parties  refer  to  HaUeek  v.  Mixer,  16  Cal.  579,  as 
authority  upon  the  second  branch  of  the  question,  defining 
the  character  of  the  adverse  possession  that  the  defendants 
must  have  in  order  to  prevent  a  recovery  of  the  specific  crops 
raised  on  the  land.  Mr.  Chief  Justice  Field,  in  delivering  the 
opinion  of  the  Court  said:  "The  true  rule  is  this:  "The 
plaintiff  out  of  possession  cannot  sue  for  property  severed 
from  the  freehold  when  the  defendant  is  in  possession  of  the 
premises  from  which  the  property  was  severed — holding  them 
adversely,  in  good  faith,  under  claim  and  color  of  title.  In 
other  words:  The  personal  action  cannot  be  made  the  means 
of  litigating  and  determining  the  title'  to  the  real  property,  as 
between  conflicting  claimants."  The  Court  referred  to  Har- 
lan V.  Harlan,  16  Penn.  513,  as  containing  a  correct  exposition 
of  the  doctrine.  In  that  case  the  Court  commented  on  and 
affirmed  the  principle  of  Mather  v.  Trinity  Chtarehy  3  Serg. 
and  Kawle,  609,  in  which  the  Court  held  that  "trovwr  for 
stone  and  gravel  from  land  does  not  lie  by  one  who  has  the 
right  of  possession  against  the  person  who  has  the  actual 
adverse  possession  of  the  land  and  sets  up  title  to  it.  It  will 
be  remarked  that  it  is  not  the  actual  possession,  but  it  is  the 
actual  adverse  possession  of  a  person  who  claims  title  to  it, 
that  is  the  criterion:    ♦    •    •    What  is  alone  material  is  that 
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he  (the  plaintiff)  had  the  title  and  the  right  to  the  possessioiii 
and  there  was  no  daim  of  title  to  the  realty  made  by  the 
defendants.  ♦  ♦  ♦  The  mere  assertion  of  a  title  would  be 
nothing. 

The  defendants'  possession  in  this  case  was  adverse  to  the 
plaintiff,  in  every  sense  in  which  that  term  is  applicable  be 
tween  parties,  neither  of  whom  set  up  color  or  claim  of  title, 
but  where  each  is  diligently  seeking  to  acquire  the  title  of  the 
United  States  to  the  same  parcel  of  public  lands,  in  the  honest 
belief  that  xmder  the  laws  of  the  United  States  he  is  entitled 
to  the  pre-emption,  and  will  ultimately  acquire  the  legal  titla 
The  earlier  doctrine  of  the  comm<ui  law,  that  the  possession^ 
to  be  deemed  adverse,  must  be  under  color  and  claim  of  title, 
never  had  any  just  application  to  cases  where  the  parties  were 
contesting  the  right  to  the  possession  of  parcels  of  the  public 
lands  of  the  United  States,  for  no  color  or  claim  of  title  could 
be  shown  or  asserted  that  was  not  palps^bly  inconsistent  with 
their  admission  of  title  in  the  United  States.  To  constitute 
adverse  possession  in  such  cases,  it  is  sufficient  if  the  defend- 
ant in  possession  claims  the  right  to  the  possession  agaim^t  all 
the  world  except  the  United  States  Still  we  think  that  ca<{ss 
of  that  sort  may  be  brought  within  and  solved  by  the  nde 
in  Hallech  v.  Mixer,  and  the  case  from  Pennsylvania.  The 
rule  when  stated  as  applicable  to  cases  where  the  title  is  out- 
standing in  the  United  States,  is  that  the  personal  action 
cannot  be  made  the  means  of  litigating  and  determining  the 
right  to  the  possession  of  real  properly,  as  between  conflicting 
claimants.  The  mere  trespasser  who  casually  or  temporarily. 
enters,  for  the  purpose  of  severing  or  removing  property  at- 
tached to  and  forming  a  part  of  the  really,  cannot  invoke 
the  rule,  for  he  does  not  hold  the  adverse  possession.  The 
case  of  a  defendant  who  has  entered  upon  the  public  land 
then  in  the  plaintiff's  possession,  claiming  in  good  faith  the 
right  to  pre-empt  the  same,  and  who  is  proceeding  accord- 
ing to  the  forms  of  law  to  perfect  and  enforce  his  right  of  pre- 
emption, is  clearly  within  the  reason  of  the  rule  laid  down, 
in  Halleck  v.  Mixer;  for,  although  he  does  not  claim  title, 
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he  daims  all  the  right  that  can  be  held  in  the  land,  con* 
flistent  with  the  fact  of  title  in  the  United  States,  and,  as 
we  have  remarked,  the  title  cannot  be  made  use  of  by  either 
party,  for  attack  or  defense.  The  role  is  designed  to  prereut 
parties  claiming  conflicting  rights  in  land,  from  litigating 
them  indirectly  in  a  personal  action,  and  snob  rights  as  per- 
sons may  have,  consistently  with  the  acknowledgment  that  the 
ultimate  title  has  not  passed  from  the  paramount  source  of 
title,  has  been  uniformly  regarded  in  this  State  as  amounting 
to  an  interest  in  lands — to  title  —  and  as  such  it  evidently  falls 
within  the  rule.  The  evidence  offered  by  the  defendants  was 
therefore  admissible,  to  show  that  their  possession  was  adverse 
tor  the  plaintiff,  and  thus  to  bring  them  within  the  rule  just 
moitioned. 

Jjidgment  reversed  and  the  otuse  remanded* 

Mr.  Justice  Oubbxt  expressed  no  opinion. 


THE  PEOPLE  t.  SNEATH  &  ARNOLD. 


ot  Pbbsokal  FBOPnoT. —  Penonal  property  may  1m  ■mbiiiA  fet 
turn  la  bolk,  wlth«iit  any  statemeot  of  the  charaeter  of  the  property. 
AaMMMUmn  0>  IimviDnaL  PaonuTT  vo  a  Fibm. —  An  aeaeannent  f6r  tazee 
tf  the  ptrnMl  property  of  a  former  member  of  a  firm  made  to  the  firm 
after  tta  dlMolatUnv  la  voM,  SbdH  aaeiMmeat  caanot  ho  lasallaed  by  lector 
fhtlTO  enactment 

Atvual  from  the  District  Oourt^  Sixth  Judicial  Diatrio^ 

Sacramento  County. 

The  facts  are  statedrin  the  opinion  of  the  Ck>urt 

Henry  ?.  Hartley,  for  Appellant 

The  case  is  susceptible  of  illustration,  thus:  A.  b  aswHBnd 
for  a  certain  amount  of  personal  property,  supposed  to  be 
owned  by  him  during  a  particular  year,  the  assessment  having 
been  made  on  information  to  the  Assessor  that  A.  was  the 
<iwner;  it  subsequently  appears  that  before  the  assessment 
was  made^  A.  had  sold  the  property  to  B. ;  could  it  be  hdd 
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that  B.  wa9  liable  for  the  payment  oi  thj9  taxes  t  Again,  to 
state  another  case:  Suppose  that  A.  and  B.  were  assessed  as  a 
firm  for  partnership  property  whi<ali  they  did  not  possess  a$ 
the  time  the  assessment  was  made,  and  were  not  even  a.finn 
at  that  time,  and  A.  had  individual  property,  -oouid  that  be 
levied  on  for  the  tax  claimed  against  the  firm  which  had  no 
legal  existence  at  the  time  the  taxes  were  levied,  and  had  no 
firm  property ! 

But  it  may  be  urged,  the  suppositions  cases  are  too  bro^d. 
In  the  case  at  bar,  Arnold  was  a  member  of  the  old  firm,  and 
I>ossessed  property  of  equal  value  to  the  assessment,  and  there- 
fore was  liable.  We  reply  that  that  makes  no  differenoe.  The 
question  is,  did  Sneath  &  Arnold,  as  a  firm^  own  property  in 
1863,  and  not  whether  Arnold  did.  Arnold  is  liable  for  hi* 
taxes  individually,  and  the  record  nowhere  shows  that  he  has 
not  paid  them,  die  Court  only  finding  that  Sneath  h  Anioh} 
had  not  paid  theirs.  And  even  if  he  had  not,  he  is  still  UnU^ 
under  the  general  law  to  be  ref-assessed  for  them  if  they,  were 
accidentally  omitted  from  the  taa^  roU  of  diat  year.  (^People  w. 
J^ynolds,  ante,  107.) 

M.  M.  EHeCj  for  Respondent,  referred  to  I^ws.  of  1381,  p. 
435,  Sec  20;  and  to  PeopU  v.  Paine,  Na  3^  88  CiO.  135;  M 
also  to  Laws  of  1863,  p.  486,  Sec*.  63-6& 

By  the  Court,  Shafteb,  J* 

This  .1*  tok  action  to  recover  a  tax  qa  personal  properij 
levied  by  the  City  of  Sacramento  on  the  33d  day  of  June, 
1863.  The  complaint  alleges,  amoQgst  other  things^  that  the 
property  asses^  was  within  the  city  limits  at  the  date  of 
the  assessment;  that  it  beloii^ed  to  the  firm  of  ^^Sneatli  h 
Arnold,''  and  that  it  w^s  valued  nt  thirteen  thousand  two 
hundred  and  fifi^  dollars*  The  apswiQr  avers  that  the  firm  of 
Sneath  &  Arnold  was  dissolvjad  em  the  1st  dav  of  Janua?^, 
1863,  and  that  since  that  tin^  it  has  neithjQr  owned  nor.poe- 
aessed  any  personal  property  in  gucriBme^tON    The  trial  waa 
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by  the  Court,  and  judgment  was  entered  on  the  findings  against 
Arnold  alone.  The  appeal  is  from  the  judgment  and  from  an 
order  overruling  the  motion  of  Arnold  for  a  new  trial    . 

The  Court  has  found  that  the  firm  was  dissolved  as  alleged 
in  the  answer,  and  that  at  the  date  of  the  assessment  there 
was  no  personal  property  in  the  city  possessed  by  or  belong- 
ing to  the  defendants  jointly.  But  it  is  also  found  that  Arnold 
at  the  date  of  the  assessment  had  in  his  possession  and  was 
the  owner  of  personal  property  of  the  value  named  in  the 
assessment 

First.  It  is  insisted  that  the  assessment  was  illegal  and  void 
for  the  reason  that  it  was  on  "personal  property"  in  bulk, 
without  any  more  minute  description  of  the  character  of  the 
property. 

By  Uie  eleventh  section  of  the  Act  incorporating  the  City 
of  Sacramento,  passed  April  25th,  1868,  (Acts  1863,  p.  415,) 
it  is  provided  that  '^the  manner  of  making  the  assessments 
and  roll  shall  be  the  same  as  is  described  by  an  Act  entitled 
.an  Act  to  provide  revenue  for  the  government  of  this  State, 
approved  May  17th,  1861."  By  the  sixth  subdivision  of  the 
twentieth  section  of  the  Act  referred  to,  it  is  provided  iat 
no  further  description  of  personal  property  need  be  given  in 
the  assessment  roll  than  that  furnished  by  a  statement  of  its 
value,  and  the  name  of  its  owner  or  owners. 

The  case  of  People  v.  Holladay,  25  Cal.  800,  cited  for  the 
respondents,  was  an  action  to  collect  a  delinquent  tax  under 
the  Act  of  1861,  entitled  "  An  act  to  legalize  and  provide  foi 
the  collection  of  delinquent  taxes  in  the  counties  of  this  State,* 
and  the  Act  is  limited  by  the  first  section  to  taxes  assessed  for 
the  fiscal  years  ending  March  1st,  1859,  1860  and  1861.  (Stat- 
utes 1861,  p.  471.)  The  decision  in  the  case  of  Peojie  v.  Haifa- 
day  is  therefore  inapplicable  to  this. 

Second.  It  is  further  insisted  that  neither  Sneath  nor  Arnold, 
nor  the  firm  of  Sneath  k  Arnold,  is  responsible  for  the  tax,  on 
the  ground  that  everything  entering  into  the  descriptioii  in 
the  assessment  is  fictitious  and  unreal. 

This  objection  is  well  taken.     Thon^  the  aases^mmt  was 
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eapied  from  the  asBessment  roll  of  1862,  as  required  by  sec- 
tions sixty-three  and  sixty-foor  of  the  Act  of  incorporation, 
(Acts  1863,  p.  486,)  still,  for  all  the  purposes  of  the  question, 
^e  aBsesament  is  to  be  regarded  as  original.  Under  the  rer* 
enue  laws  of  1861,  an  assessment  of  personal  property  is 
essential  to  the  validity  of  a  tax  upon  *tt,  and  a  description  of 
the  property,  such  as  the  Act  calls  for,  is  essential  to  the 
validity  of  the  assessment.  By  the  thirteenth  section  of  the 
Act,  the  Assessor  is  to  make  diligent  search  for  all  property, 
both  real  and  personal,  within  his  jurisdiction,  and  is  put  also 
upon  ascertaining  the  name  or  names  of  its  owner  or  owners ; 
and  is  furthermore  required  to  determine  the  cash  value  of  the 
property;  and  ^^  to  list  or  assess  the  same  to  the  person,  firm, 
copartnership,  association  or  company  owning  or  having  the 
possession,  charge^  or  control  thereof.''  Under  certain  circum- 
stances the  property  may  be  listed  to  "unknown  owners." 
An  assessment  not  made  substantially  in  conformity  to  these 
requirements  is  utterly  void,  no  matter  whether  the  property 
be  real  or  personal.  (Black,  on  Tax  Titles,  173,  174,  and 
cases  there  cited ;  Kelsey  v.  Abbot,  13  Cal.  617 ;  Moss  v.  Sheaa-, 
25  CaL  44.)  It  must  be  admitted  that  the  assessment  in  this 
case  is  made  in  exact  conformity  to  the  statute,  and  therefore 
it  is  not  a  nullity  upon  its  face.  Th^  difSculty  with  the 
assessment  lies  in  the  fact  that  it  is  made  up  entirely  of  false 
assumptions.  There  was  no  personal  property  in  the  City  of 
Sacramento  in  1863,  falling  within  the  description,  as  the  case 
finds.  There  ^  as  not  only  no  personal  property  that  year  in 
Sacramento  hrl^nging  to  Sneath  &;  Arnold,  but  what  is  mo3re 
decisive,  there  vas  no  Sneath  k  Arnold 'there  to  own  property 
of  any  kind;  or  if  there  was,  neither  of  the  defendants  were 
members  of  the  ooncem.  It  is  no  answer  to  say  that  Arnold 
owned  personal  property  in  1863  in  Sacramento  of  the  value 
of  thirteen  tihousand  two  hundred  and  fifty  dollars,  unless, 
indeedy  the  general  doctrine  that  no  person  is  to  be  held  liable 
for  a  tax  except  upon  the  production  of  an  assessment  against 
him  made  in  the  manner  required  by  law,  is  to  be  abandoned 
M  fallaeioas.     The  object  of  the  rule  as  now  settled  is,  to 
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enable  the  citizen  to  ascertain  from  the  list  itaelf,  what  prop- 
erty, if  any,  belonging  to  him  has  been  listed,  and  to  ascertain 
f urther,  what  tax,  if  any,  has  been  imposed  upon  any  firm  or 
association  of  which  he  may  chanee  to  be  a  memfaer,  and  how 
much  upon  himself  individually* 

But  it  is  urged  that  the  assessmoit  ia  l^alized  by  the  Act 
of  1864,  (Acts  1864,  p.  350,)  if  d^ective  in  the  first  instancse. 
The  answer  is  that  the  assessment  is  not  defective,  but  some- 
thing worse.  The  matters  which  it  puts  forward  as  realities, 
had  no  existence  in  fact  Further,  by  the  Act  of  1864  the 
defective  assessments  referred  to  therein  are  made  valid  only 
''  against  the  person  and  property  assessed."  All  that  follows 
from  that  is,  that  if  there  was  any  such  firm  as  **  Sneath  & 
Arnold  "  in  Sacramento  in  1863  the  tax  is  good  as  against  the 
firm  and  as  against  its  members,  whoever  they  may  have  been, 
if  the  firm  has  been  dissolved.  But  if  there  was  no  firm  in 
L868  answering  the  description^  it  would  be  beyond  the  power 
of  the  L^slature  to  alter  the  f  act^  even  if  it  had  attempted 
to  do  so. 

The  judgment  is  reversed,  and  it  is  ordered  tiiat  a  jndgmeiil 
be  entered  upon  the  findings  in  favor  of  the  defendants. 

Rhodes,  J.,  eonevrring  spedally. 

I  eoncur  in  the  judgment 


KICHARD  THOMAS  t^.  B.  R  VANLIEU  Aim  ANDREW 
SNODGRASS. 


PUBCBABEB    OF    LAITD    WITHOUT    NOTICS    OV    PbIOB    UVBaOCHUIBD    UOKtOAOL — A 

Jndgxnent  creditor  who  boys  at  SherMTs  tale  the  land  of  the  jodsmeiit  dehtor, 
and  receive!  a  SherHTs  deed  without  knowledge  of  a  prior  unrecorded  mort- 
gage given  bj  the  Judgment  deVtor  on  the  land,  moat  ehow  fihat  hia  SherHTi 
deed  wae  first  reeorded,  before  he  eaa  dsim  to  ho  a  ponhsser  fa  food  SOlh 

and  for  a  valuable  coniideratton. 

Appbai.  from  the  District  Court,  FoazteeDth  Judicial  Dis- 
trict, Placer  County. 
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This  T^as  an  aetion  to  foreclose  a  mortgage  executed  by  de- 
fendant Rnodgrass  to  plaintiff.  After  the  mortgage  had  been 
given,  defendant  Yanlieu  obtained  judgment  against  Snodgrass, 
and  sold  the  mortgaged  property,  and  received  a  Sheriff's  deed. 
Plaintiff's  mortgage  had  not  been  properly  recorded,  and  Van- 
lieu  had  no  actual  notice  of  it  prior  to  his  purchase.  Plaintiff 
claimed  that  Yanlieu's  purchase  was  subject  to  ihe  lien  of  his 
mortgage.  Plaintiff  recovered  judgment^  and  defendant  Van- 
lieu  appealed* 

The  other  facts  ace  frtated  in  tlie  opinoa  of  flie  Ooiixfc 

Tutth  A  Fettow9,  for  Appellant 
Jo.  HamiUon,  for  Bespondent. 
By  the  Court,  SANnsBsoir,  0.  J. 

Upon  the  facts  as  found  by  the  Court  below  we  are  unable 
to  determine  whether  the  defendant  Yanlieu  was  or  was  not 
a  purchaser  in  good  faith  and  for  a  valuable  consideration, 
within  the  meaning  of  the  twenty-sixth  section  of  the  Act  con- 
cerning conveyances^  for  it  does  not  appear  that  his  deed  had 
ever  been  recorded.  In  order  to  bring  himself  within  the  pro- 
visions of  that  sectiim,  a  party  must  show  not  only  that  he  is  a 
purchaser  in  good  faith  and  for  a  valuable  consideration,  but 
he  must  show  that  his  conveyance  was  first  duly  recorded.  This 
latter  fact  the  Court  below  failed  to  find  either  way.  No  ex- 
ception was  taken  to  the  finding  on  the  score  of  insufficiency, 
and  we  cannot  therefore  reverse  the  judgment  on  that  ground. 
(Statutes  of  1861,  p.  589.)  On  the  contrary,  we  must  assume 
the  facts  not  found  would,  if  found,  support  the  judgment;  or, 
In  other  words,  we  must  assume  that  Yanlieu  had  never  pi^t  his 
conveyance  upon  record,  because  the  judgment  of  the  Court 
points  that  way. 

It  follows  that  the  que^ion  as  to  whether  the  plaintfPd  mort- 
gage had  been  recorded  in  such  a  manner  as  to  impart  to  subse- 
quent puK^tiasers  ccmstructive  notice,  and  the  further  question 
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as  to  whether  a  judgment  creditor  purehaauig  at  his  own  sale 
without  parting  with  any  further  or  new  consideration,  is  a 
purchaser  in  good  faith  and  for  a  valuable  consideration  within 
the  meaning  of  the  Act  concerning  conveyanoee,  become  abstract 
questions^  upon  which  it  is  not  necessary  to  express  an  <^inion 
in  order  to  finally  determine  this  casa 
Judgment  affirmed* 


JOHN  riOKEN  V.  FREDERICK  S.  JONES  ato  Q.  P. 

SWIFT. 

LiABiuvT  wott  Ivjxnam  to  ▲  Pbbsoh  dons  bt  Cattlb. —  Th€  law  sorerntiis 
the  Uabllltj  of  persons  drlTln^  cattle  throagh  the  streets  of  a  city,  for  dsm- 
ages  caased  by  the  cattle  injaring  a  person  lawfolly  la  tiM  street,  wlttoat 
any  fault  on  his  part,  is  the  same  as  that  by  which  earriers  of  passengers 
are  governed. 

Action  vob  Damaob  donb  to  thb  Pmtsoif  bt  Cattlb. — In  an  action  to  re^ 
cover  damages  for  injuries  to  the  person,  done  by  cattle  of  defendant  while 
being  driven  through  a  city*  when  the  plaintilf  has  proved  that  he  sustaioiid 
the  Injury  without  fault  on  his  part,  he  has  made  a  case  of  pHeMi  facie 
negligence,  and  the  burden  is  cast  on  the  defendant  of  showing  that  he  was 
not  at  fanlt 

liAicB. —  In  such  case,  when  the  cattle  were  driven  by  persons  employed  bf  the 
owner,  the  owner  is  entitled  to  show  in  defense  that  the  persons  employed 
by  him  were  persons  of  competent  skill  In  the  businesa 

Pi-AnrriFF  recovered  judgment  in  the  Twelfth  Distriet 
Oourt^  and  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Conrt 

Paiterson,  Wallace,  dk  Stow,  for  Appellants. 

Baxendin  v.  Sharp,  2  Salkeld'a  Reports,  is  as  follows:  "  The 
plaintiff  declared  that  the  defendant  kept  a  bull  that  used  to 
run  at  men,  but  did  not  say  sdens  or  scienter.  This  was  held 
naught  after  verdicty  for  the  action  lies  not  unless  the  master 
knows  of  this  quality,  and  we  cannot  intend  it  was  proved  at 
the  trial,  for  the  plaintiff  need  not  prove  more  than  is  in  bis 
declaration/'  (1  Lord  Raym.  109;  2  lb.  1,683;  Hinckley  v. 
Emerson,  4  Cowen,  351.) 

Brock  v.  Copeland,  1  Espinasse's  Beps.  208,  was  an  action 
CB  the  case  to  recover  damages  for  an  injury  reoeiTod  iiom 
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defendant's  dog.  The  declaration  alleged  that  the  defendant 
knowingly  kept  a  dog  used  to  bite.  The  plaintiff  failed  under 
the  circumstancee  of  that  case;  but  in  that  case  Lord  Eenjon 
said,  "that  the  injury  which  this  action  was  calculated  to 
redress  was  where  an  animal  knovm  to  be  mischievous  was  per-* 
mitted  to  go  at  large,"  etc 

In  Vrooman  ▼.  Sawyer,  18  Joluou  839,  the  Supreme  Court  of 
ITew  York  said:  ♦  ♦  ♦  **the  owner  is  not  liable  to  action 
on  the  ground  of  negligence,  without  proof  that  he  knew  that 
the  animal  was  accustomed  to  do  mischief/'  In  Lyke  v.  Vart 
Leuven,  4  Denio  R  128,  the  Court  say:  "The  sGierUer  is  the 
gist  of  the  action  in  these  cases,  and  the  principle  applies  to 
swine  as  it  does  to  other  animals  which  are  ma^nsy^toB  naturcB.*^ 

This  case  went  to  the  Court  of  Appeals,  (1  Comstock's  Kep. 
615,)  and  the  Court  there  say:  "It  is  a  well  settled  principle 
that  in  all  cases  where  an  action  of  trespass  or  case  is  brought 
for  mischief  done  to  the  person  or  personal  property  of  another 
by  animals  m^ansustos  naiurtB,  such  as  horses,  oxen,  cows,  sheep, 
swine,  and  the  like,  the  owner  must  be  shown  to  have  had 
notice  of  their  viciousness  before  he  can  be  charged,  because 
such  animals  are  not  by  nature  fierce  or  dangerous,  and  such 
notice  must  be  allied  in  the  declaration;  but  as  to  animals. 
ferw  natvrm,  such  as  lions,  tigers,  and  the  like,  the  person  who 
keeps  them  is  liable  for  any  damage  they  may  do,  wUhovJt 
notice,  on  the  ground  that  by  nature  such  animals  are  fierce 
and  dangerous.**  The  Court  then  cites  a  number  of  authori^ 
ties  sustaining  this  view,  and  adds:  "But  this  rule  does  not 
apply  where  the  mischief  is  done  by  such  animals  while  com- 
mitting a  trespass  upon  the  close  of  another." 

In  Steele  v.  Smith,  3  E.  D.  Smith's  Rep.  322,  there  was  some 
evidence  to  show  that  the  defendant's  servant  had  set  his  dog 
on  the  plaintiff's  cattle.  The  Court,  after  observing  that  if  it 
w«8  the  wilful  act  of  the  servant  the  master  would  not  be 
liable,  says:  "It  was  not  the  act  of  the  dog  alone,  wad  if  it 
had  heen,  the  defendant  was  not  liable  without  evidence  that  the 
dog  had  done  the  Uke  mischief  before,  and  that  the  defendant 
knewUr 
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Ih  Coggswdl  v.  Baldtvv^,  16  Verpiont  Rep.  413,  the  law  is 
adniitted  by  Court  and  oouxLdel  to  be  in  accordance  with  the 
f dregoing  authorities.  In  Deane  v.  Clayton,  7  Taunton's  Rep. 
491 :  "  Case  against  the  owner  of  an  ox,  which  was  driven  from 
Essex  to  London  for  sale;  it  was  tranquil  whien  it  left  home, 
but  bemg  fevered  bv  the  journey,  it  gored  the  plaintiff  in 
Whitechapel,  and  held,  the  action  tajf  not."  That  is  pTOcisely 
the  ciise  shown  in  the  record  here. 

t)efendant  Smith  tKraa  sought  to  be  charged  M  employer  of 
deftodant  Jones,  and  was  sought  to  be  held  liable  for  the 
negligence  of  his  supposed  employ^,  Jones.  It  is  reasonable 
that  a  party  who  i^  sued  in  effect  for  employing  a  negligent 
agent  or  servant  niay  be  allowed  to  prove  if  he  can  that  the 
pers6n  selected  by  him  to  act  for  him  was  in  fact  a  safe  and 
prudent  man.  What  employer  can  do  more  than  aelect  sud 
a  mant 

Bhaften  A  Ooold,  tot  Bespondent 

tJpon  the  first  proposition  contained  in  the  argument  for 
appellant,  we  may  well  admit  the  position  in  the  abstract  to 
be  true,  and  the  authorities  cited  to  sustain  it  as  tfoond  law, 
but  we  insist  that  neither  one  nor  the  other  is  necessary  to  be 
considered  for  the  purposes  of  this.  case. 

tt  is  true  that  in  the  complaint  we  allege  the  ferodly  of  the 
animal  and  the  scienter  of  the  defendants;  and  if  we  had 
rested  on  this  ground  alone,  the  position  of  the  defense  wonld 
be  unanswerable,  and  we  should  acknowledge  our  failure. 
But  it  is  not  the  fact  that  we  relied  singly  upon  that  cause  of 
grievance.  The  complaint  in  addition  to  that  avers  the  negli- 
gence of  the  defendants  in  driving  and  handling  the  animal, 
and  that  averment  is  denied  by  the  answ^,  and  an  issue  dis* 
tinctly  formed  upon  it  and  submitted  to  the  jury  under  pnqier 
instructions  from  the  Court 

This  issue,  involving  the  chaige  of  want  of  proper  eare  and 
diligence,  was  in  no  sense  abstract,  remote,  or  foreign  to  the 
facts  eliminated  in  the  course  of  the  trial ;  it  was  in  every  sense 
proper  and  legitimate.    It  seems  undeniable  that  prior  to  the 
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accident  the  ox  had  became  u^rulj  9ji^  umaana^able,  to  such 
an  extent  as  to  require  the  defendants  to  tie  him  up.  Not¥, 
even  if  we  admit  the  previous  good  character  of  the  animal, 
and  attribute  his  then  ferocity  to  some  temporary  cause,  such 
as  being  fevered  and  overheated,  yet  it  is  dear  that  the  defend- 
ants had  notice  of  hisi. change  of  temper,  and  saw  that  he  was 
in  a  condition  to  be  dangerous. 

It  is  propw,  also,  to  refer  to  tbe  fact  that  the  animal  was 
fevered  and  overheated,  and  it  might  well  be  presumed  that 
this  arose  from  negligent  and  unskilful  driving.  When  it  is 
taken  into  consideration  that  the  ox  had  just  arrived  from  a 
cool  voyage  over  the  waters,  and  the  shortness  of  the  distance 
he  had  been  driven,  and  that  the  theory  of  the  defense  is  that 
he  was  nojt  of  a  ferocious  ten^per,  but  was  only  overheated,  it  is 
difficult  to  reach  any  other  conclusion  than  that  his  ill  favored 
condition  was  produced  by  reckless  and  negligent  handling. 

These  were  facts  which  had  to  be  left  to  the  juiy,  and  if 
they  found  the  defendants  guilty  of  negligence,  then  that  be- 
comes Our  distinct  ground  of  recovery,  and  the  question  as  to 
whether  the  beast  was  ferocious,  and  the  scienter  of  the  de- 
fendants, has  no  connection  with  the  issue.  That  was  at  first, 
upon  the  pleadings,  an  issue,  but  it  became  an  abandoned  issue 
by  the  force  of  circumstances,  and  we  recovered  upon  the  other 
issue — the  one  involving  the  question  of  negligenca 
'  The  cases  in  which  similar  issues  have  arisen  are  frequcaii 
Bud  familiar,  and  date  from  the  earliest  history  of  the  law. 

\Vbero  a  carman  ran  over  a  boy  in  the  streets  and  maimed 
him  by  negligence  of  driving  his  horse.     (1  Baym.  879.) 

Where  a  servant  is  giiilty  of  misconduct  in  driving  his  ma» 
ter^s  horses.     (Joel  v.  Morrison,  6  C.  k  P.  601.) 

Where  the  defendants  brought  a  coach  with  two  jmgomm- 
able  horses  to  Lincoln's  Inn  Folds,  there  dn>ve  them  to  i^airff 
them  tractable,  and  the  horses,  because  of  their  ferocity,  rim 
upon  the  plaintiff  and  wounded  him,  Tl^e  defendants,  master 
and  serv^nt^  were  found  guilty.  It  was  moved  in. arrest  pf 
judgment  that  no  sdeni  was  laid  of  the  hofjpes  being  mriily^ 
nor  any  negligence  alleged.     Yet  judgment  was  given  for  the 
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plaintiff  on  liie  ground  of  the  inappropriateness  of  the  place. 
(Michael  v.  Alestree,  2  Leving^  172.) 

This  last  case  demonstrates  that  in  cases  of  injury  from 
animals^  the  right  of  recovery  does  not  rest  solely  upon  the 
oivner's  knowledge  of  the  beast's  ferocity^  but  that  the  right 
to  recover  exists  where  there  is  no  scienter,  and,  indeed,  where 
there  is  no  ferocity  of  temper;  and  that  this  right  may  be 
enforced,  not  only  where  the  injury  arises  from  negligence^ 
but  even  where  there  is  no  negligence,  if  the  animal  is  taken 
by  his  owner  to  an  improper  place. 

The  second  error  complained  of  by  the  appellant  is  the 
refusal  of  the  Court  to  permit  a  witness  to  be  asked  "Do 
you  know  whether  he  (meaning  defendant  Jones)  is  a  safe  and 
prudent  man  in  that  business?"  (meaning  the  business  of 
driving  cattle.)  The  question  was  properly  excluded.  The 
character  or  capacity  of  Jones  was  not  in  issue,  and  could  not 
'affect  the  issue.  The  question  was  as  to  his  n^ligence  at 
the  particular  point  of  time  when  the  injury  was  done.  If 
his  character  was  ever  so  good  for  safety  and  prudence,  it 
could  not  excuse  or  palliate  the  one  act  of  n^lect;  it  could 
not  even  be  used  in  mitigation  of  damages.  It  mi^t  as  well 
be  said  that  a  man's  good  character  for  prompt  payment  ou^t 
to  release  him  from  a  debt  or  reduce  the  recovery.  Swift  was 
not  sued  for  employing  a  ne^gent  agent  or  servant;  no  such 
all^ation  is  made  or  attempted  to  be  proved.  He  is  sued 
simply  for  the  ne^igence  on  one  occasion  of  his  servant;  and 
whether  that  servant  was  on  all  other  occasions  skilful  and  pro- 
dea'^  or  the  reverse,  is  foreign  to  the  issue. 

By  the  Court,  CuBasT,  J. 

.  Action  to  recover  damages  for  injuries  which  tiie  plaintiff 
^i9oeived  from  a  steer  belonging  to  the  defendant  Swift,  while 
in  the  charge  of  the  defendant  Jones.  While  driving  the  steer 
through  Brannan  street,  near  Sixth  street,  in  San  Francisco, 
he  became  affrighted,  and  afterwards  separated  from  the  herd 
of  cattle  to  which  he  belonged.    In  the  effort  to  capture  him 
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he  became  wild  and  apparently  alarmed,  and  escaped  for  a 
time  from  his  keepers,  and  while  at  large  he  ran  against  the 
plaintiff,  knocking  him  down  and  goring  him  in  a  terrible  man- 
ner. The  plaintiff  charged  in  his  complaint  that  the  cattle 
constituting  the  herd,  which  consisted  of  nineteen  head,  and 
particularly  the  steer  in  question,  were  wild,  untamed  and 
dangerous,  of  which  the  defendants  had  notice.  The  plaintiff 
also  averred  that  the  cattle  composing  the  heard  were  ncgli' 
gently  driven  by  the  defendants  along  certain  streets  named, 
without  any  precautions  to  restrain  or  prevent  them  from 
attacking  and  goring  people  passing  along  the  streets,  and  that 
while  the  plaintiff  was  lawfully  passing  along  the  street 
between  Harrison  and  Folsom  streets,  the  steer  escaped  from 
the  herd,  and  of  his  ^'own  vicious  instincts  then  and  there 
attacked,  threw  down  and  gored  the  plaintiff,"  describing  the 
injuries  done,  and  alleging  that  the  same  were  not  the  result 
of  a  want  of  ordinary  care  and  prudence  on  the  part  of  the 
plaintiff,  but  the  result  of  the  defendants'  wrongs  and  negli- 
gence. These  allegations  of  the  plaintiff  the  defendants  con 
troverted. 

There  was  no  evidence  on  the  trial  showing  that  the  cattle 
were  wild,  untamed  or  vicious,  nor  that  the  defendants  had 
cause  to  believe  they  were  so.  The  question  at  issue  became 
narrowed  down  to  the  point  whether  Jones,  who  had  charge 
of  the  cattle,  and  the  persona  assisting  him,  were  guilty  of 
negligence  and  want  of  due  care  in  driving  the  cattle  from  the 
place  where  they  were  landed  to  the  slau^ter  house  at  the 
outskirts  of  the  city,  and  also  in  their  endeavor  to  capture  the 
steer  after  he  became  separated  from  the  herd.  Whether  the 
defendants  were  negligent  and  careless  in  the  conduct  and  man- 
agement of  the  business  in  which  they  were  so  engaged,  was  a 
question  in  issue,  concerning  '^hich  the  parties  respectively  pro- 
duced witnesses,  who  detailed  circumstances  connected  with  the 
matter  as  they  saw  and  jjiderstood  them. 

To  overcome  and  «.void,  in  some  degree,  at  least,  the  force 
of  the  evidence  on  the  plaintiff's  behalf,  lie  defendants  pro- 
posed to  prove  by  a  witocss  on  the  stand  that  Jones  was  a  <uife 
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and  prudent  man  in  the  business  of  driving  and  conducting 
cattle  through  the  city;  and  this  evidence  was  urged  especially 
on  behalf  of  Swift,  as  competent  and  material  in  his  defense, 
as  he  was  sought  to  be  charged  for  the  alleged  negligence  and 
carelessness  of  his  subordinate,  Jones;  but  the  Court  excluded 
it  on  the  plaintiffs'  objection  that  it  was  incompetent  and  irrel- 
evant. The  point  is  made  on  appeal  from  the  judgment,  which 
passed  against  the  defendants  jointly,  that  this  ruling  of  die 
Court  was  erroneous. 

In  argument,  the  plaintiff's  counsel  admit  that  the  allegation 
of  the  complaint  of  the  ferocious  and  vicioua  disposition  of 
the  animal,  and  of  consequence  any  scienter  of  the  defendants 
of  such  fact  was  not  sustained;  but  they  say  the  plaintiff's 
grievance  is  attributable  to  the  negligence  of  the  defendants  in 
driving  and  handling  the  animal^  upon  which  fact  an  issue  was 
distinctly  formed  and  submitted  to  the  jury ;  and  it  is  argued 
that  if  the  steer  was  docile  and  tractable  previous  to  his  sepa- 
ration from  the  herd,  but  then,  from  some  temporary  cause, 
became  wild  and  ferocious,  the  defendants  thereupon  had 
notice  of  the  change  in  his  temper,  and  should  have  confined 
him  by  means  which  would  have  effectually  prevented  his 
escaping;  that  the  facts  show  that  though  the  method  for 
securing  the  beast  by  tying  him  to  the  fence  by  the  side  of 
Branna^  street  was  the  proper  one,  if  it  had  been  well  done, 
yet  it  was  so  carelessly  and  ineffectually  done  as  to  allow  the 
steei*  to  effect  his  escape*  That,  assuming  the  animal  to  have 
been  overheated  and  feverisb,  it  might  be  presumed  this  arose 
from  negligent  and  unskillful  driving  befpre  he  became  sepa- 
rated from  the  herd.  These  were  facts,  counsel  say,  which 
had  to  be  left  to  the.  j^ry,  and  if  they  found  the  defendants 
guilty  of  negligence  then  that  became  a  distinct  ground  of 
recovery,  and  the  question  as  to  whether  the  beast  was  fero- 
cious and  the  defendants  aware  of  it,  hi^d  no  connection  with 
the  issue.  That  was,  at  first,  upon  the  pleadings,  an  issue, 
but  it  became  an  abandoned, issue  by  the  force  of  circumstances, 
and  the  plaintiff  recovefcd  upon  the  other  jbsuer-the  .one  in- 
volving the  question  of  n^ligenoe. 
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We  have  tbue  referred  to  the  aigmnent  fqr  the  respoBdent 
in  order  that  the  qjoesiion  before  the  jury  and  -which  they 
were  required  to  pase  upon,  may  be  exhibited  in  the  nude 
aspect  in  which  it  was  finally  submitted. 

It  is  a  matter  of  importance  to  understand  what  is  the  rule 
in  respect  to  the  degree  of  care  and  diligence  which  parties 
mgaged  in  driving  cattle,  reared  in  the  rural  portions  of  the 
country,  through  the  streets  of  a  populous  town  or  city  must 
observe  and  exercise,  in  order  to  prevent  the  happening  of 
injuries  to  those  lawfuUy  in  such  streets,  and  necessarily 
exposed  to  dangers  which  they  may  not  have  the  power  to 
avert,  and  from  which  there  may  be  no  way  of  escape.  It  is 
impossible  for  a  person  acquainted  with  the  disposition  of 
cattle  raised  upon  farms  or  in  the  open  country,  notwithstand- 
ing they  may  be  what  are  commonly  known  as  tame  oattle,  to 
be  oblivious  to  the  fact,  that  when  brou^t  into  and  conducted 
throu8:h  the  highways  of  a  city,  they  are  apt  to  become  alarmed 
and  excited  by  the  presence  of  many  people  and  at  the  sight 
of  new  and  strange  objects,  and*  by  the  noise  and  confusion 
around  them  on  every  sidei  From  such  exposure  cattle  often 
become  wild  and  diJSBcult  of  management,  and  not  unfrequently 
some  of  them  become  fierce  from  fright,  if  not  bo  before  then, 
and  dangerous  to  people  who  may  not  be  aware  of  their 
presenca 

In  aU  cases  where,  by  the  conducting  of  any  lawful  busi- 
ness, the  lives  and  limbs  of  human  beings  are  placed  in  peril, 
the  law  requires  of  the  proprietors  and  managers  of  that  busi- 
ness the  utmost  care  and  diligence.  The  driving  of  cattle 
through  the  streets  of  a  city  is  attended  with  danger  to  por- 
tions who  are  of  right  there,  and  who  can  justly  demand  that 
the  care,  diligence  and  skill  essential  to  their  safety  shall  he 
commensurate  with  the  necessities  of  the  case.  It  is  not 
impossible  that  injuries  may  happen  in.  sudi  eases,  even  thou^ 
the  utmost  care  and  skill  which  the  law  exacts  of  the  man- 
agers of  such  business  may  have  been  exercised ;  and  before  a 
person  can  he  condemned  in  danoages  by  the  verdict  of  a  jury 
vou  xxvTir.-^-4ft 
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the  party  complaining  of  an  injury  reeulting  fitHn  negligenoe 
or  want  of  skill  in  the  ctMidnet  of  that  business  must  establkb 
facts  constituting  a  basis  from  whidi  the  fact  in  issue  may  be 
found.  In  the  case  under  consideration  the  ultimate  fact  to 
be  found  was  whether  the  defendants  were  guilty  of  negligence 
and  want  of  due  care,  as  in  substance  charged  in  the  com- 
plaint. The  burden  was  on  the  plaintiff  to  prove,  in  the  first 
place,  that  he  received  the  injury  for  which  he  sought  redress, 
and  that  such  injury  was  done  by  the  animal  of  the  defendants 
described  in  the  complaint,  within  the  City  of  San  Francisco^ 
and  that  it  happened  without  fault  on  his  part.  These  facts 
proved,  afforded  prima  facie  evidence  of  negligence  on  the  part 
of  the  defendants,  and  then  the  burden  of  proof  became  cast 
on  them  to  show  that  the  injury  did  not  occur  by  reason  of 
any  default  on  their  part.  How  was  it  competent  for  the 
defendants  to  show  this  in  exoneration  of  themselves  of  all 
liability  whatever,  or  by  way  of  reducing  the  damages!  This 
might  have  been  done  by  showing  tliat  the  defendant  who 
had  the  business  in  charge  at  the  time  performed  his  duty 
with  proper  care  and  skill;  and  tending  to  this  end  it  was 
admissible  to  show  that  he  was  a  person  of  experience  in  tiie 
business,  and  had  therein  proved  himself  to  be  prudent,  caie- 
ful  and  of  competent  skill,  and  in  every  respect  qualified  for 
the  duties  which  he  undertook  to  perform.  The  proof  of  this, 
standing  alone,  might  not  have  been  of  much  force,  but  as 
connected  with  the  facts  and  circumstances  that  transpired  in 
driving  the  cattle  through  the  city,  and  in  the  endeavor  to 
capture  the  steer  after  his  separation  from  the  herd,  it  might 
properly  have  had  some  weight  As  it  was  incumbent  on  the 
defendants,  in  order  to  overcome  the  prima  facie  case  made 
out  against  them,  to  establish  that  the  injury  to  the  plaintiff 
did  not  result  from  want  of  due  care  and  skill  on  their  part, 
they  should  have  been  permitted  to  have  shown^  in  the  first 
place,  the  important  fact  that  Jones  was  competent,  carefu] 
and  skillful  in  the  condtict  and  management  of  that  kind  of 
business.  It  waa  competent  to  make  snob  proof  because  the 
law  exacts  of  those  engaged  in  the  business  of  driving  socb 
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cattle  through  a  dty,  hy  which  lives  and  limbs  of  people  ara 
imperiled,  the  utmost  care  and  circumspection.  If  it  had 
been  proved  that  Jones  possessed  the  qualities  requisite  for 
the  business  in  which  he  was  employed,  then  it  would  to  that 
extent  have  appeared  that  the  defendants  exercised  due  care, 
though  that  alone  might  not  have  amounted  to  enough  to 
have  exonerated  the  defendants  from  all  liability.  Whether 
Jones'  assistants  were  also  competent  and  skillful  and  of  a  num- 
ber reasonably  sufficient,  under  all  the  circumstances,  it  may 
be,  might  have  been  a  proper  subject  of  inquiry.  In  addition 
to  these  matters  the  defendants  would  undoubtedly  have  been 
required  to  show  what  was  done  in  the  effort  to  recapture  the 
animal,  and  if  it  had  appeared  that  those  engaged  in  the  busi- 
ness were  persons  of  competent  skill,  care  and  diligence,  the 
jury,  in  the  first  place,  would  have  been  apt  to  have  regarded 
their  efforts  as  comporting  with  their  established  character 
and  capacity  in  the  management  of  such  business;  and  as 
accidents  sometimes  happen,  notwithstanding  the  utmost  care 
and  diligence  may  be  exercised  to  prevent  them,  and  damage 
results  from  causes  which  human  care  and  foresight  cannot 
avert,  it  is  not  impossible  that  the  jury  might  have  come  to 
the  conclusion  that  the  defendants  were  not  at  fault  in  this 
instance,  and  therefore  not  liable  in  damages  to  the  plaintiff. 

The  rule  of  law  governing  in  the  case  under  consideration 
rests  for  its  foundation  in  the  same  principle  as  that  by  which 
the  duties  and  liabilities  of  the  carriers  of  passengers  are  gov- 
erned. In  the  one  case  liie  proprietor  of  the  business  must 
exercise  the  care,  circumspection  and  skUl  which  is  character- 
istic of  cautious  persons  where  the  lives  and  limbs  of  human 
beings  are  liable  to  injury  from  exposure  to  the  fury  of  excited 
cattle;  and  in  the  other  the  carrier  is  to  convey  his  passenger 
Aafely  and  securely ;  and  because  of  the  value  of  human  life  and 
limbs,  the  law  requires  the  utmost  degree  of  care  and  skill  in 
the  preparation  and  management  of  the  means  of  conveyance, 
and  will  hold  the  proprietor  liable  for  the  slightest  negli- 
gence. If  the  passenger  sustains  injury  without  fault  on  lii.< 
party  by  the  oversetting  of  a  stage  coach,  or  from  a  railroad 
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disaeter,  or  the  like,  sack  accidents  are^  in  the  first  place, 
i^ttributed  to  the  default  of  the  proprietor,  and  are  prima  fade 
evidence  of  negligence  on  his  part.  (Boyce  v.  California  Stage 
Company,  26  CaL  467;  McKinney  y.  Niel,  1  McLean,  540; 
Stokes  V.  SaUondall,  13  Peters,  181;  Ware  v.  Oay,  11  Pick. 
106 ;  IngalU  v.  BiLle,  9  Met  6 ;  Carpue  ▼•  London  and  Brighton 
Railway  Company,  5  AdoL  and  Ellis,  747;  Ang.  on  Com. 
Carriers,  Chap.  11.)  In  such  case  it  is  well  settled  to  be  com- 
potent  for  and  incumbent  on  the  defendant  to  show  that  those 
in  charge  of  and  conducting  the  business,  were  persons  of 
good  and  careful  habits  and  competent  skill,  -aud  also  whatever 
else  is  necessary  to  establish  the  fact  of  tho  utmost  care  and 
prudence  on  the  defendants'  part  The  defendants  in  this  case 
being  required  by  the  law  to  observe  and  exerdse  the  greatest 
care  and  prudence,  and  reascmable  skill,  from  the  beginning 
through -^ut  in  a  business  which  was  attended  with  danger  to 
the  people  lawfully  in  the  streets  of  the  ci^,  <»ight  to  have 
been  permitted  to  make  the  proof  proposed. 
Judgment  reversed  and  a  new  trial  ordered. 

SAKDEiusoif,  0.  J.,  concurring  specially, 

I  concur  in  the  Judgment 

Mr.  Justice  Shaffbb,  having  been  of  counsel,  did  not  pa^ 
ticipate  in  the  decision  of  this  case. 


Mr.  Justice  SAwm  expressed  no  opimon. 


JULIA  CASSACIAv.PHCEinX  INSmiANCECOMPAlinr. 

PuuDiNOB  nr  ACTioir  ok  Insubakcx  Pouct. —  If  a  policy  of  hisimiBee  tmk- 
tains  a  clause  that  If  the  assured  keep  gaopowder,  the  Mtmo  aball  be  foM. 
and  the  complaint  ayers  that  t^9  rlAl^ii^ff  faltlifQlly  compiled  with  tiM 
terms  of  the  policy,  and  the  aoawep  d,oefi  not  deny  the  same,  nor  set  op  is 
pew  matter  the  keeping  of  gunpowder  aa  a  defense,  the  fact  that  worn- 
powder  was  kept  cannot  be  Insisted -on  aa  a  defenaa. 

JUDOlfBKT  FOa   ISmnST   WUBf   COMPLiJIlT  |>QBf   NOT   AfJL   VOf   IT.-:- If  $9  MB- 

swer  Is  filed,  Jndgment  may  bo  rendered  for  the  principal  and  Intaresi  added 
thereto,  althongb  the  eomDlalat  only  pray  for  jodgment  for  the  prlndae^ 
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Appeal  from  the  District  Courti  Twelfth  Judicial  District^ 
City  and  County  of  San  Franciaooi. 

The  complaint  averred  that  tlie  pwperty  insured  was  de- 
stroyed by  fire  July  SOth,  1863,  and  that  immediately  there- 
after the  plaintiff  furnished  the  defendant  with  the  proof  of 
the  loss  as  required  by  the  policy.  Judgment  was  rendered 
for  plaintiff  December  16th,  18d4,  fbr  two  thousand  and  thirty* 
three  dollars  and  twenty-ei^t  cents  and  costs,  the  judgment 
to  bear  interest  at  ten  per  cent  per  annuniu 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Bhaft^r,  Ooold,  and  Dwinette,  for  Appellant 

The  Court  below  clearly  erred  in  denying  defendant's  motioii 
for  a  nonsuit  The  plaintiff  kept  gunpowder  without  written 
permission  in  the  policy.  By  the  express  terms  of  the  instru- 
ment, the  policy  thereupon  became  inoperative  and  void* 

T.  J.  Bergen,  tor  Bespondent 

There  are  two  clear  and  well  settled  propositions  of  law 
upon  which  the  action  of  the  Court  below  in  refusing  to  non- 
suit may  be  safely  rested,  namely:  First,  that  the  written 
controls  the  printed  portion  of  the  jwlicy,  the  former  of  which 
dearly  covers  the  stock  of  which  it  is  conceded  the  gunpowder 
formed  a  compon^it  part;  and  secondly,  that  the  alleged  vio- 
lation, not  having  been  set  up  in  the  answer,  no  advantage  can 
now  be  taken  thereof.  (Harper  v.  The  Albany  Mviudl  Insw- 
ranee  Co,  IT  N.  Y.  194;  WaU  v.  Howard  Insurance  Co,  14 
Barbciur,  883;  The  Phoenix  InMirance  Co.  v.  Taylor,  5  Minne- 
sota, 4t9i.) 

By  the  Court,  8.4wtbb,  J. 

This  is  an  action  on  a  policy  of  insurance  for  the  value  of 
the  goods  insured  destroy^  by  fire.  The  poUisy  oontained  a 
clause  that,  ^^  if  the  assured  shall  keep  gunpowder  *  •  * 
this  policy  shall  be  void."    At  the  trialit  appeared,  that  at  the 
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time  of  the  fiit?  plaintiff  had  in  her  store  '*  eleven  cans  of  gun- 
powder for  sale  in  her  business."  Therettpon  the  defendant, 
at  the  close  of  plaintiff's  ca6c>,  iSOved  for  a  nonsnit,  upon  the 
ground  that  the  policy  had  become  void  under  &e  provision 
cited.  The  motion  was  denied,  and  thia  mling  constitutes  the 
principal  ground  of  the  appeal. 

The  complaint,  which  is  verified,  allies  that  the  **  plaintiff 
on  her  part  'in  all  respects'  faithfully  complied  with  all  Ibe 
terms  and  conditions  of  the  said  policy  on  her  part  to  be  kept, 
observed  and  performed."  This  allegation  is  not  denied,  and 
if  material,  is  admitted  for  the  purposes  of  the  action.  And 
the  answer  does  not  set  up  the  keeping  of  gunpowder  as  a 
defense.  The  contract  was  valid  at  the  time  it  was  made. 
If  it  is  void,  it  has  become  so  by  acts  of  the  plaintiff  oontrarv 
to  the  conditions  of  the  contract  that  have  happened  since  it 
was  made;  and  these  matters  should  have  been  put  in  issue  in 
some  mode,  and  we  think,  set  up  by  the  defendant  The  fact 
relied  on  to  sustain  a  nonsuit  was  not  relevant  to  ai^  issue 
ta^en  on  the  allegations  of  the  complaint,  and  no  issue  was 
tendered  by  new  matter  set  up  in  the  answer.  It  was,  conse- 
quently, irrelevant  to  any  issue  in  the  caae.  We  think  there 
was  no  error  in  denying  the  nonsuit 

The  only  other  point  is,  as  to  whether  the  CSourt  erred  in 
allowing  interest  under  the  prayer  of  the  complaintT— for  the 
excess  over  the  specific  amount  demanded  is  evidently  interest 
4t  the  legal  rate  from  the  date  <tf  filing  the  complaint  till  the 
verdict.  The  judgment  was  not  by  default,  and  under  section 
one  hundred  and  forty-seven  of  ^e  Practice  Act,  the  Court 
was  authorized  to  ''grant  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issues.'^  The 
contract  was  to  ''  make  good  tmto  the  assured  *  *  all  such 
immediate  loss  or  damage  not  exceeding  two  thousand  dollara, 
as  shall  happen  by  fire  to  the  property"  inaured,  '^the  amount 
of  loss  or  damage  to  be  estimated  according  to  die  actual  cash 
value  of  the  property  at  the  time  of  the  loss,  and  to  be  paid 
B?xtT  days  after  due  notice  and  proof  of  the  same  made  by  the 
assured  ^nd  received  at  the  office  in  aecordance  with  the  tenna 


Oct.,  1865.]  Cassacia  v.  Phcbnix  Ikbuiiancb  Co.  631 


Opinion  of  the  Conrt 


of  said  policy."  The  fire  was  alleged  to  have  occurred,  the 
proofs  made  and  notice  given,  more  than  sixty  days  before  the 
commencement  of  suit.  It  was  also  alleged  that  the  amount 
of  the  loss  thus  sustained  was  two  thousand  dollars;  that  the 
company  had  sold  remnants  of  the  goods  for  one  hundred  and 
twenty-three  dollars  and  paid  the  proceeds  over  to  the  plain- 
tiff, and  that  there  remained  due  one  thousand  eight  hundred 
and  seventy-seven  doUars,  for  which  sum  plaintiff  prayed  judg- 
ment, and  for  such  other  and  further  relief  as  may  seem  meet. 
Here  was  a  contract,  substantially,  to  pay  a  certain  sum  to  be 
ascertained,  in  case  of  fire,  in  a  certain  mode,  and  payable  at  a 
time  specified,  also  to  be  ascertained  in  a  prescribed  manner. 
The  facts  showing  that  the  amount  had  been  ascertained  and 
become  payable,  and  that  it  remained  unpaid,  were  averred, 
and  from  the  time  the  money  falls  due  the  statute  says  it  shall 
bear  interest,  and  the  interest  shall  be  included  in  the  judg- 
ment. No  further  allegation  was  required  to  entitle  the  party 
to  interest.  She  only  recovered  the  amoimt  due  at  the  time 
under  the  contract,  and  subsequently  accrued  interest  We 
think  the  allowance  of  interest  from  the  commencement  of 
suit  was  consistent  with  the  case  made,  and  embraced  within 
the  issues.  (Lane  v.  Oluchauf,  ante,  292.)  The  cause  of  action 
in  Hooper  v.  WeUs,  Fargo  A  Co.,  referred  to  by  appellant, 
sounded  in  tort,  and  the  suit  was  brought  to  recover  damages 
eo  nomine,  and  the  plaintiff  alleged  that  the  '^ damages''  sus- 
tained by  reason  of  the  acts  complained  of  amounted  to  a 
specified  sum,  and  he  claimed  judgment  for  that  sum.  What- 
ever the  measure  of  damages  might  have  been,  the  amount 
alleged,  and  therefore  embraced  within  the  issue,  was  limited, 
and  could  not  be  exceeded  by  the  judgment 
Judgment  affirmed. 


Mr.  Justice  Cubbkt  expressed  no  opinion* 
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JAMES  M.  BURT,  Exectttob  of  the  Estate  of  Thokas 
B.   Walker,   Deceasbb  v.   E.    P,    WILSON,   Adminis- 

TBATOB  OF  THE  EsTATE  OF  JaMES  C.  WiLSON,  DeCEABKD, 

et  als. 

Tbust8^  aiTHiBB  EXPRESS  OB  BT  IicPLiCATiON  09  Law. —  Tf  two  ptftnen  ■!• 
embarrassed  with  d^bts,  and  «ne  executes  a  deed  to  tbe  othef*.  absolute  «■ 
Its  face,  with  a  consideration  eziirosaedt  of  botli  bla  Indlvidaai  property 
and  Intereat  In  the  partnership  property,  for  the  purpose  of  enabling  the 
grantee  to  raise  money  by  mortgaging  the  same  to  pay  the  firm  debts,  thefe 
Is  no  express  tmst,  nor  does  a  tnist  arise  by  implication  of  law. 

MiSTAxa  aa  to  L^qal  Bmcr  om  !>■»>.— If  the  laBgoase  of  a  deed  li  the 
language  intended  to  be  used  by  the  grantor,  his  mistake  aa  to  the  legal 
effect  of  the  language  used  will  not  afford  him  any  ground  for  relief  In 
equity. 

Wi.crsB  or  Pbotbctioh  ov  BrATinni  oar  Fbauds.-— If  m  defendant,  aooght  to  be 
charged  as  trustee  on  a  contract  within  the  Statnte  of  Fkranda,  admits  the 
contract  In  his  answer,  and  does  not  dslm  the  benefit  of  the  statute,  h^  i% 
considered  as  waiving  its  protection ;  but  tf  ha  claims  the  benefit  of  the 
BtatQte  in  his  anawer,  he  Is  entitled  to  It 

Tbndob's  LiBif  AS  AOAiNaT  AoMiNxsTBaxoB  OF  Gbamtbi. —  If  OBO  Bella  land  to 
another,  and  executes  an  absolute  conyeyance,  and  does  not  receive  pay- 
ment, the  grantee  holds  the  land  in  trust  for  the  grantor  to  the  extent  of 
tiff  pnrehaae  money,  which  tmst  deaosnda  to  tlia  rqpreasntatlvea  and  heln 
of  the  grantee^  against  whom  a  llao  for  tha  piuchaaa  moaoi  win  bs  <■• 
forced. 

Complaint  to  Bnfobcb  .  Tbusts.— A  claim  to  enfbrca  an  e«preaa  or  implied 
trnat  may  be  Joined  te  a  complaint  irlth  m  claim  to  aaCocea  a  vaodaf^a  Usa 
existing  wlthoot  any  wrtttan  contract 

Appeal  from  the  District  C!ourt,  Beoond  Judieial  Dirtrieli 

Butte  County. 

The  plaintiff  appealed  from  the  judgmeat. 

The  Other  facta  are  atated  in  tjie  opinion  of  the  CSonrt 

/.  E.  N.  Lewis,  for  Appellant 

Conveyances  without  a  oonsiderati<m  expressed  in  the  instra- 
menty  create  a  resulting  trust  to  the^grantoK. 

The  demurrer  admits  that  the  deed  of  January  6th,  186S, 
was  without  a  consideration,  and  that  the  consideration  ex- 
pressed therein  was  never  paid,  and  was  inserted  throng 
Ignorance  of  the  parties  and  misapprehension  as  to  the  effect 
of  expressing  a  consideration  where  none  was  paid*  Tliosa 
admissions  put  the  deed  upon  the  same  footing  aa  if  no  eon- 
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sideratioii  had  been  expr^sed  in  the  instrument  It  is  the  paj?- 
ment  of  the  consideoration,  though  naminal,  that -creates  the 
presumption  that  the  grantee  should  have  the  use,  and  not  the 
grantor,     (Story's  Eq.  Juris,,  Sees,  1,196  to  1,200.) 

The  igaorance  of  the  law,  in  a  manner  and  form  charged  in 
the  complaints,  amounts  to  a  mistake  of  fact  that  would  war- 
rant a  Court  of  equity  in  reforming  the  deed  to  the  true  intent 
and  meaning  of  the  parties.  (1  Story's  £q.,  Sec  115;  Id.^ 
Sees.  121,  122,  136 ;  vide  Note  to  Sec.  122 ;  Hunt  v-'  Rau^ 
numiere,  AdmW,  1  Peters  Sup.  0.  E.  13, 17 ;  Hyde  v.  Tanner, 
1  Barb.  S.  0.  E.  75;  BamM  v.  Camack,  2  Barb.  S.  0.  R 
392 ;  Taylor  v.  Fleet,  Id.  471 ;  Taylor  v.  Luther,  Sum.  133.) 

Upon  the  showing  that  the  trust  should  be  established  by 
some  instrument  in  writing,  signed  by  the  party  sought  to  be 
charged  with  it»  or  declared  in  the  deed,  the  averments  in  the 
complaints  as  to  how  the  proceeds  of  the  ditch  were  shared, 
how  the  books  in  relation  to  the  ditch  property  were  kept, 
and  how  the  ditoh  property  was  managed,  and  that  Wilson, 
during  his  lifetime,  acknowledged  the  trust,  and  that  Walker 
never  gave  possession  of  the  ranch,  but  remained  in  the  pos- 
session thereof  to  and  at  the  time  of  his  death,  are  evidence 
enough  in  writing  to  bring  the  case  within  the  provisions  of 
the  statute.  (Sanderson  v.  Jackson,  2  Bos.  Pull.  238 ;  Penni- 
man  v.  HartAom,  13  Mass.  87;  also  the  principle  enunciated 
in  Taylor  v.  Luther,  2  Sum.  233.) 

The  statute  excepts  trusts  '^arisiiig  from  or  being  extin- 
guished by  implication  or  operatifm  of  law/'  (Wood's  Digest, 
Art.  395.)  Our  statute,  like  the  English  statute,  does  not 
prescribe  any  particular  form  or  solemnity  in  writing,  nor  that 
the  writing  should  be  under  seaL  Hence,  any  writing  suf- 
ficiently evincive  of  a  trust,  as  a  letter  or  other  writing  of  a 
trustee  stating  the  trust,  or  any  language  in  writing  clearly 
expressive  of  a  trust,  is  sufficient  (Story's  Eq.  Juris.,  Sec 
972,  and  Note  2.). 

In  those  cases  where  the  deed  expresses  a  consideration, 
when  in  truth  and  fact  none  was  paid,  and  it  was  inserted  by 
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fraud  in  f act,  or  by  a  mistake,  or  by  a  miaapprehenaion  of  &e 
parties  as  to  the  effect  of  the  deed,  and  in  snch  like  cases,  the 
Court  will  permit  evidence  to  show  that  the  deed  was  intended 
between  the  parties  as  a  trust,  and  on  proof  of  those  facts,  by 
intendment  of  law,  a  trust  is  created  for  the  use  and  benefit  of 
the  grantor,  subject  to  the  mortgage  given.  {Cripps  v.  Jee,  4 
Bro.  Ch.  R.  472;  7  U.  S.  Digest,  p.  193,  Sec.  108;  15  U.  S. 
Digest,  p.  203,  Sec  58;  11  U.  S.  Digest,  p.  163,  Sec  36;  4 
Kent,  306;  vide  Note  1,  Sub.  12.) 

On  the  hypothesis  that  it  was  a  sale  by  deed  abeolnte,  the 
grantor  is  entitled  to  the  consideration  expressed  in  the  deed. 
The  defendants  cannot  hold  the  property  and  refuse  to  pay 
what  they  contend  was  the  consideration  of  the  deed,  to  wit: 
seventeen  thousand  dollars.  If  they  ask  equity,  they  must  do 
equity.  .(^^'^^''^  ^'  Whitney,  4  Buss.  422;  Squire  v.  Harder, 
1  Paige,  494;  Story's  Eq.  Juris.,  Sees.  1,196  to  1,199;  Bruen 
V,  Hone  et  al.,  1  Barb.  S.  C.  R.  586.) 

The  cestui  que  trust  is  seized  of  tlie  freehold  in  contempla- 
tion of  equity.  The  trust  is  regarded  as  the  land,  and  the 
declaration  of  trust  is  the  disposition  of  the  land.  (4  Kent, 
1  Ed.  304.)  A  trust,  in  the  general  and  enlarged  sense,  is  a 
right  on  the  part  of  the  cestui  que  trust  to  receive  the  profits. 
Mr.  Chief  Justice  Kent  says  that  "the  contrast  between  uses 
and  estates  at  law  were  extremely  striking.  When  uaes  war? 
created  before  the  statute  of  uses,  there  was  a  confidence  that 
the  feoffee  would  suffer  the  feoffor  to  take  the  profits,  and  that 
the  feoffee,  upon  iihe  request  of  the  feoffor,  or  notice  of  his 
will,  would  execute  the  estate  to  the  feoffor  and  his  heirs,  or 
according  to  his  directions.  When  the  direction  was  com^ 
plied  with  it  was  essentially  a  conveyance  by  the  feoffor, 
through  his  agent  the  feoffee."  (4  Kent,  1  Ed.  292.)  TrostP 
are  now  what  uses  were  before  the  statute.  (4  Kent,  1  Ed. 
303.)  A  trust  need  not  be  created  by  writing,  but  must  be 
evidenced  by  writing.  (4  Kent,  1  Ed.  306,  306,  and  Note  h, 
citing  Lord  Alvanley,  3  Vesey,  707;  Lemon  ▼.  Whitney,  4 
Russell,  423 ;  Fi^er  v.  Fields,  10  Johns.  495 ;  Steew  v.  Steeve, 
t  Johns.  Oh-  !•) 
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Hatch  &  McQvaid,  for  Bespondent 

There  was  no  express  trust,  because  there  was  no  writing 
evidencing  it  The  Statute  of  Frauds  of  this  State  provides 
that  ^^  no  estate  or  interest  in  lands,  other  than  for  leases  for  a 
term  not  exceeding  one  year,  nor  any  trust  or  power  over  or 
concerning  lands,  or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  surrendered  or  declared, 
unless  by  act  or  operation  of  law,  or  by  deed  or  conveyance 
in  writing,  subscribed  by  the  party  creating,  granting,  assign- 
ing, surrendering,  or  declaring  the  same,  or  by  his  lawful  agent 
thereimto  authorized  by  writing.''  (Sec  6,  Act  concerning 
fraudulent  conveyances.)  There  can  be  no  express  trust  with- 
out a  writing,  subscribed,  etc  There  was  no  implied  trust,  or 
such  trust  as  results  ^^  by  act  or  operation  of  law,"  because  the 
deed  from  Walker  to  Wilson  was  absolute  on  its  face  and  ex- 
pressed a  consideration..  A  trust  may  result  by  operation  of 
law  where  no  consideration  is  expressed  in  the  deed.  To  con- 
stitute a  trust  there  must  either  be  no  consideration  expressed 
or  some  writing  inconsistent  with  the  fact  that  the  deed  is 
absolute.  Walker,  if  living,  would  not  be  permitted  to  impeach 
his  own  deed,  expressing  a  valuable  consideration,  nor  can  his 
representative  do  it  We  refer  the  Court  to  Russ  v.  Mebius,  10* 
Cal.  350,  and  the  cases  there  cited,  as  being  conclusive  upon 
this  point 

The  amendatory  and  supplementary  complaint  in  the  record 
makes  the  original  complaint  no  stronger  upon  this  trust 
question.  It  sets  up  ignorance  of  the  law  on  Walker's  part, 
which  cannot  be  pleaded  in  this  action.  It  also  details  cer- 
tain facts  as  evidence  of  the  trust  The  pleading  is  bad,  and 
might  be  stricken  out  It  does  not  in  the  least  affect  the  case. 
The  amendment,  however,  sets  up  a  new  cause  of  action 
Taken  with  the  original  complaint  there  is  an  improper  joindet 
of  actions.  The  original  complaint  makes  an  action  for  the 
enforcement  of  a  trust  and  the  reHM>nveyance  of  real  estate 
The  amendment  makes  an  action  for  a  money  judgment  against 
the  administrator  of  Wilson,  and  for  the  enforcement  of  a 
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vendor's  lien.  It  charges  that  the  plaintifiPs  daim  for  seven- 
teen thousand  dollars,  the  amount  of  the  purchase  moneji  was 
duly  presented  to  the  administrator  of  WilsoDi  and  by  him 
rejected* 

By  the  Conjrt,  Shafteb»  J« 

This  actic^  was  brought  by  Walker,  in  his  lifetime^  to  com 
pel  the  execution  of  a  trust,  or,  altemativeljr,  to  enforce  a 
vendor's  lien. 

The  complaint  alleges  that  on  or  aboat  the  6th  of  January, 
1862,  Walker  and  J.  0.  Wilson  were  partners  in  business, 
and  were  about  closing  up  their  partnership  affairs;  that  the 
firm  was  embarrassed  wiih  debts  and  that  some  of  the  cred* 
itors  had  commencad  attachment  suits  against  the  firm;  that 
by  reason  of  the  di8sipa:ted  habits  of  Walker,  and  with  a  view 
to  a  more  speedy  liquidation  of  their  debts,  Walker  executed 
to  Wilson  a  deed,  absolute  on  its  face  and  expressing  a  con- 
sideration of  seventeen  thousand  dollars,  of  a  certain  ranch, 
the  same  being  the  individual  property  of  Walker;  that  the 
deed  was,  in  fact,  a  trust,  and  was  made  aolely  for  the  pur- 
pose of  enabling  Wilson  to  raise  money,  by  mortgaging  the 
premises,  to.  pay  off  the  debts  of  the  firm;  and  that,  on  the 
day  of  the  execution  of  the  deed,  he  borrowed  several  laige 
sums  for  the  benefit  of  the  firm  and  secured  the  payment 
thereof  by  mortgages  on  the  premises  so  conveyed  to  him  by 
Walker.  That  Walker  also,  and  by  the  same  deed,  conveyed 
to  Wilson  his  interest  in  certain  ditches  belonging  to  the  firm, 
for  the  purpose  aforesaid,  and  that  said  ditches  were  indnded 
in  the  said  mortgages.  That  the  possession  of  the  ranch 
remained  with  Walker  after  the  deed,  as  befcHre,  and  that  he 
participated  as  before  in  the  management  of  the  ditdi  prop- 
erty. That  Wilson,  in  his  lifetime^  never  denied  the  trust; 
but,  on  the  contrary,  always  admitted  it.  That  the  defendant, 
E.  P.  Wilson,  his  administrator  and  one  of  hia  hrira  at  law, 
admitted  the  trust  in  his  answer  first  filed,  but  vfaidi  he  aflsr- 
wards  withdrew  by  the  Oourt'a  Jaava    Tliat  tlie  grantor  and 
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grantee  were  intmutte  friends,  »3id  that  the  deed  was  given 
under  a  misapprehension  as  to  its  1^1  effect.  Under  this 
aspect  of  the  complaint  the  plaintiff  prays  that  the  adminis- 
trator may  be  decreed  to  execute  the  trust  by  reeonveying  the 
|Hroperty,  snbject  to  the  aforesaid  mortgages* 

In  a  supplemental  complaint^  filed  by  leave  of  the  Court 
and  by  the  consent  of  the  defendants,  it  is  alleged  as  a  further 
eause  of  action,  that  the  aforesaid  conveyance  was  in  pursuance 
of  a  sale  for  the  sum  of  seventeen  thousand  dollars,  expressed 
in  the  d^ed;  that  the  money  is  due  and  unpaid;  that  a  claim 
for  that  amount  was  presented  in  due  form  to  Wilson's  admin- 
istrator for  allowance,  June  21st,  1864,  together  with  the  evi* 
deuce  in  support  of  of  a  vendor's  lien  on  the  property  embraced 
in  the  deed,  and  that  the  claim  was  rejected  by  the  adminis- 
trator on  that  day*  On  these  allegations  the  plaintiff  claims 
judgment  for  the  seventeen  thousand  dollars  and  interest 
thereon  from  the  date  of  the  deed,  and  that  the  land  conveyed 
may  be  sold  and  the  avails  applied  to  the  liquidation  of  the 
debt  and  for  other  relief. 

The  complaint  as  amended  was  demurred  to  for  want  of 
facts,  misjoinder  of  causes  and  for  unoertainty  and  ambiguity. 
The  demurrer  was  sustained  by  the  Oourt,  and  the  plaintiff 
declining  to  amend,  judgment  was  entered  dismissing  the 
action. 

First  —  The  complaint  not  only  fails  to  disclose  an  express 
trust  but  it  appears  affirmatively  that  there  was  none;  and  it 
sets  forth  no  facts  from  which  a  trust  would  arise  by  implica- 
tion  of  law.  Nor  can  the  complaint  be  sustained  as  a  bill  to 
reform  the  deed.  However  Walker  may  have  mistaken  the 
legal  effect  of  ita  terms,  there  is  no  averment  that  the  language 
of  the  deed  is  not  the  very  language  which  he  intended  to 
use;  and  against  the  mistake  of  law  alleged  there  can  be  no 
redress.  The  class  of  cases  in  which  mistakes  of  that  char- 
acter are  corrected  in  equity  is  very  limited,  and  this  is  not 
brought  within  any  recognized  exception  to  the  general  rule, 
by  the  necessary  averments.  (1  Sto.  Eq.  Ohap.  5;  4  Rus.  424; 
16  Gal.  361.) 
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The  position  that  the  trust  is  rescued  from  the  operation  of 
the  Statute  of  Frauds  by  the  allegation  that  the  answer  first 
filed  by  the  administrator  admitted  the  trust,  is  not  tenable 
for  a  number  of  reasons,  only  one  of  whidi,  however,  need 
be  specified  here.  If  a  defendant  sought  to  be  charged  upon 
a  contract  within  the  Statute  of  Frauds,  admits  the  contract 
in  his  answer  and  does  not  claim  the  benefit  of  the  statute,  he 
is  considered  as  waiving  its  protection  and  as  furnishing  by 
his  answer  the  very  proof  which  the  statute  requires.  But 
if  the  admission  is  coupled  with  a  daim  to  the  protection  of 
the  statute,  the  rights  of  the  party  stand  as  though  the  admis- 
sion had  not  been  made.  (2  Story's  Eq.  Jud.  Sec  757.)  While 
the  complaint  in  this  case  avers  the  admission,  it  fails  to  fill  or 
complete  the  legal  proposition  by  an  averment  that  the  statute 
was  waived  as  a  defense  by  an  omission  to  assert  it  in  the 
answer. 

Second  o— Under  the  second  aspect  in  which  the  general 
transaction  is  presented  in  the  complaint,  the  plaintifE  is  en- 
titled to  reliot 

If,  as  the  supplemoital  oomplaint  alleges.  Walker  sold  ^e 
land  to  Wilson  for  seventeen  thousand  dollars,  and  the  pur- 
chase money  has  not  been  paid,  then  the  plaintiff  is  a  creditor 
of  Wilson's  estate  to  that  amount^  and  on  general  principles 
has  a  lien  on  the  land  sold  as  security  for  <he  debt  (Lemon 
V.  Whitney,  4  Bus.  427.)  To  that  extent  Wilson  in  his  life- 
time held  the  .land  in  trust  for  his  vendor,  and  the  trust  has 
descended  to  his  representative  and  heirs.  The  principle  upon 
which  Courts  of  equity  proceed  in  establishing  this  lien  is, 
that  a  person  who  has  gott^i  the  estate  of  another  ought  not 
in  conscience,  as  between  them,  to  keep  it  and  not  pay  the 
full  consideration  money.  {Cahoon  v.  Rohmson,  6  Cal.  226; 
Sparks  V.  Hess,  15  Cal.  192.)  Nor  do  we  understand  that 
these  principles  are  disputed  by  the  respondents;  but  they 
insist,  first,  that  the  daim  in  question  is  improperly  joined  in 
the  complaint  with  the  claim  based  upon  the  alleged  trust; 
and  second,  that  the  money  claimed  and  the  lien  as  oollatera) 
thereto  are  barred  on  the  ground  ^'tnat  more  than  ten  monthi 
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bad  elapsed  after  the  appointment  and  qualification  of  the 
defendant,  E.  P.  Wilaon,  as  administrator  of  J.  C.  Wilson,  and 
after  the  first  publication  of  notice  by  said  administrator  to  the 
creditors  of  said  estate,  requiring  them  to  present  their  claims 
to  said  administrator  for  allowance,  before  the  claim  was  in 
fact  presented.^' 

There  is  no  misjoinder  of  causes.  Both  of  the  claims  stated 
in  the  complaint  are  founded  on  trusts  —  one  lying  in  contract 
and  the  other  arising  by  act  and  operation  of  law.  (Practice 
Act,  Sec.  64.)  And  as  to  the  second  objection,  it  is  sufficient 
to  say  that  it  does  not  appear,  from  the  complaint,  when  the 
notice  to  creditors  was  first  published;  nor,  in  fact,  that  any 
publication  has  been  made  or  ordered. 

The  objection  that  there  can  be  no  recovery  of  the  seven- 
teen thousand  dollars,  and  no  enforcement  of  the  vendor's  lien 
as  collateral  thereto,  until  the  affairs  of  the  partnership  shall 
have  been  adjusted,  is_  not  well  taken.  The  supplemental 
complaint  treats  the  sale  and  conveyance  of  the  land  by 
Walker  to  Wilson  as  a  matter  having  no  connection  with  the 
business  of  the  partnership,  and  as  being,  in  short,  what  it 
purports  to  have  been  by  the  terms  of  the  deed — -a  transaction 
between  the  two  men,  each  acting  for  himself  alone. 

The  judgment  is  reversed  and  cause  remanded.  And  it  is 
ordered  that  the  defendants  have  twenty  days  to  answer  from 
the  time  notice  shall  have  been  given  them  of  the  filing  of  the 
remittitur. 


THE  PEOPLE  ex  rel  M.  A.  WHEATON  v.  WILLIAM  K 
WESTON,  OouKTT  Judge  of  Souleto  County. 

Seamp  on  Appeal  Papkbs. —  On  irapers  lent  up  on  appeal  from  Jnttlcet'  Coarta 
no  stamp  l8  required  under  the  Aet  of  Oongreu  requiring  **  write  or  other 
process  on  appeal  from  Jnstlcet*  Goorts,  or  other  Courts  of  Inferior  jnHa- 
<liction,  to  a  Coart  of  record  '*  to  be  stamped  with  a  fifty  cent  stamp. 

Mandamus  to  Countt  Judge. —  Mandamus  will  not  He  to  compel  a  County  Judge 
to  try  a  csQse  on  the  ground  that  he  has  Improperly  dismissed  the  appeal 
taken  from  a  Justice's  Court 
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This  was  an  oTiginal  proceeding  oanmienced  in  the  SupreoM 
Court,  to  obtain  a  writ  of  mandate  requiring  the  County 
Judge  of  Solano  County  to  proceed  and  try  a  cause  which  had 
1)een  appealed  from  a  Justice's  Court 

The  other  facts  are  stated  in  the  opinion  of  the  CoorL 

If.  A.  Wheaton,  in  pro.  per.,  for  Belator. 
O.  TF.  McMurlrie,  for  Respondent; 
By  the  Court,  Sawyeb,  J. 

The  County  Court  dismissed  the  appeal  from  the  Justice's 
Court  on  the  ground  that  there  was  no  stamp  on  the  return, 
under  the  provision  of  the  Act  of  Congress  requiring  "writs 
or  other  process  on  appeal  from  Justices'  Courts,  or  other 
Courts  of  inferior  jurisdiction  to  a  Court  of  record"  to  be 
stamped  with  a  fifty  cent  stamp.  The  Court  doubtless  erred 
in  dismissing  the  appeal.  There  is  no  "  writ,''  or  "  prooeffl," 
within  the  meaning  of  those  terms  required  under  our  prac- 
tice. If  there  is  anything  in  the  proceeding  in  any  sense 
analogous  to  a  "  writ,"  or  "  process,"  it  is  the  notice  of  appeal 
The  terms  "writ,"  and  "process,"  have  well  established  legal 
significations,  which  do  not  include  our  notice  of  appeal,  and 
these  terms  must  be  presumed  to  have  been  used  in  their 
established  legal  sense. 

But  the  Court  had  jurisdiction  to  inquire  and  determine 
whether  the  appeal  had  been  properly  tiien,  and  was  tficn 
pending  in  that  Court  or  not,  and  in  determining  that  question 
acted  judicially.  The  Court  did  not  refuse  to  act,  but  acted, 
and  judicially  determined  that  the  appeal  had  not  been  prop- 
erly taken,  and  upon  this  ground  dismissed  it* 

Where  the  act  to  be  done  is  judicial  in  its  character  the 
writ  will  not  direct  in  what  manner  the  inferior  Court  shall 
act,  but  only  direct  it  to  act  It  has  been  so  held  in  many 
Btrictly  analogous  cases.  (CommonweaUh  v.  Judges  of  Com- 
mon  Pleats,  Phil.  Co.,  3  Bin.  275 ;  Ex  parte  Ostro/rtder,  1  Den. 
681;   Judges  Oneida  Com,  P.  v.  People,   18  Wend.  92;  PeopU 
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▼.  Judges  of  Dutchess  C.  P.,  20  Wend.  659 ;  People  v.  Judges 
of  Wayne  Co.,  1  Mich.  860;  8  DaL  U.  S.  0.  42;  9  Pet.  602; 
1  Serg.  &  R  187;  6  Pa.  St  R  470;  Note  to  Fish  v.  Weath- 
orwax,  2  Jolm.  Cases  217,  Sec.  23,  and  cases  cited;  FlagUy  Vi 
Hubbard,  22  Cal.  36 ;  People  ex  rel  Smith  v.  The  Judge  of  the 
Twelfth  District,  17  CaL  547;  People  v.  Sexton,  24  CaL  79; 
People  ex  rel.  Polhemus  v.  0.  O.  Pratt,  Judge  of  the  Twelfth 
District,  ante,  168.)  The  County  Court  has  acted  judiciallji 
and  as  in  most  other  cases  within  ita  jurisdiction^  its  detei^ 
mination,  though  erroneous^  is  finaL 
Mandamus  denied. 


EUGENE  B,  BUFFENDEAU  v.  BENJAMIN  S.  BEOOKS 
AND  THOMAS  B.  VALENTINE. 

Tturn  A  Bond  takm  Effict.— *  A  ^ond  to  Indamnllj  «  Sherlf  tak«i  •ff«et  from 
the  time  of  Its  dellTerj. 

BOHD  TO  iNDEHNirT  Shebijt  FOB  UNLAWFUL  AcT.— A  bdOd  glTes  to  ft  Sheriff 
to  Indemnify  him  for  any  Ion  of  damage  he  may  ffiataln  by  aelllag  iMroperty 
levied  on  by  him  by  Tlrtue  of  an  execution  In  Tlolatton  of  aa  ^rdor  enjoining 
Ita  eale^  la  rold,  becauie  an  nnlawfnl  contract 

Unlawful  Pubposb  of  Bond  amni  to  SAsbiff  kat  ma  Brown.— The  fact 
that  a  bond  waa  given  to  a  Bherlff  to  Indemnify  him  agalaat  aeinng  prop- 
erty In  violation  of  an  order  enjoining  Ita  aale  may  be  ahown*  though  tht 
bond  dlacloaea  no  nnlawf al  pnrpoaa  on  Ita  faoau 

Appeal  from  tihe  District  Court,  Fourth  Judicial  District^ 
City  and  County  of  San  Franciscow 

Buffendeau,  on  the  28th  of  March,  1859,  sued  the  Sherifi 
for  selling  the  cattle  under  the  execution,  and  recovered  judg- 
ment against  him  for  about  four  thousand  five  hundred  dollars, 
damages  and  costs.  The  bond  of  indemnity  was  then  assigned 
to  the  appellant,  and  this  action  was  instituted  by  him  against 
the  respondents. 

The  plaintifF  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Courb 

James  0.  Carey,  for  AppellanL 

VOL.  XXVIIL — 41 
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1st.  The  Court  will  snstain  this  bond  if  possible,  and  wiD 
not  presume  that  the  Sheriff  intended  a  violation  of  his  duty 
or  the  law.  The  fact  is,  the  tendency  of  the  Coorts  at  this 
day  is  to  reduce  rather  than  increase  the  grounds  that  render 
contracts  void  on  public  policy.  In  Richardson  v.  MelKsh,  3 
Bing.  229,  one  objection  was  that  the  contract  was  ocntrary 
to  public  policy,  and  Mr.  CSiief  Justice  Best  said  he  was  not 
much  disposed  to  yield  to  such  arguments,  and  he  thought  an 
onquestionable  case  should  be  made  out  before  the  Court  would 
set  aside  a  contract  on  that  ground.  And  Mr.  Justice  Ba^ 
rough  protested  against  arguing  too  strongly  upon  public  policy. 
He  said:  "It  is  a  very  unruly  horse,  andVhen  once  you  get 
iwtride  it,  you  never  know  where  it  will  carry  you.  It  maj 
lead  you  from  the  sound  law.** 

2d.  The  bond  may  be  good  in  part,  and  bad  in  part  **Thc 
common  law/'  it  is  said,  ''doth  decide  according  to  common 
reason,  and  having  made  that  void  that  is  against  law,  lets  the 
rest  stand.  A  statute,  however,  is  like  a  tyrant;  where  he 
comes  he  makes  all  void.  But  the  common  law  is  like  a  nursing 
father;  it  only  makes  void  that  part  where  the  fault  is,  and 
preserves  the  rest" 

The  proofs  show  that  at  the  time  the  bond  was  delivered 
the  Sheriff  had  notice  that  the  judgment  which  he  was  about 
to  enforce  by  a  sale  of  the  cattle  under  the  execution  had  been 
discharged  by  operation  of  law,  and  also  that  an  injunction 
was  out  againsit  New,  the  plaintiff,  restraining  the  sale.  Now, 
conceding  that  the  bond  was  void  in  so  far  as  it  contemplated 
indemnity  to  the  Sheriff  for  violating  the  injunction,  still  it 
was  good  as  an  indemnity  for  acting  under  the  execution  after 
notice  of  the  discharge  in  insolvency.  The  Sheriff  might  law- 
fully demand  indemnity  for  that  (2  Kent,  top  p.  639,  marg. 
p.  468;  Oreenwood  v.  Hammersley,  5  Taunt  727;  Doe  on 
Pern,  of  Thompson  v.  Pitcher,  6  Taunt  869.) 

BrooJcs  <6  Whitney,  for  Bespondenti. 
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By  the  Court,  Shafteb,  J. 

The  motion  for  a  nonsuit  was  properly  granted  by  the  Court 
"below.  The  action  was  upon  a  bond  given  by  the  defendants 
ix>  P.  E.  Edmondson,  Sheriff  of  Alameda  County,  "  to  indem* 
nify  and  save  him  harmless  from  all  damages,  expenses,  costs 
and  charges,  and  against  all  loss  and  liability,  which  he,  the 
said  Sheriff,  shall  sustain  or  in  anywise  be  put  to  for  or  by 
reason  of  the  retention  of  said  property,  the  levy,  advertisement 
or  delivery  thereof,  or  for  any  act  done  under  or  by  virtue  <rf 
the  said  execution.*'  The  execution  referred  to  issued  upon  a 
judgment  against  Buffendeau  in  favor  of  one  New;  it  had  been 
delivered  previously  to  Edmondson  for  service,  and  he  had, 
prior  to  the  delivery  of  the  bond,  levied  upon  <Hie  hundred  and 
fifty  head  of  cattle  as  the  property  of  Buffendeau,  which  is  th(& 
'*  property  "  to  the  sale  of  which  the  indemnity  relates.  Buffen- 
deau sues  as  the  assignee  of  Edmondson. 

The  nonsuit  was  granted  ,on  the  ground  that  the  contract  was 
unlawfuL 

The  evidence  of  the  plaintiff  tended  to  prove  that  the  lev^ 
waa  made  on  the  2d  day  of  June,  1858 ;  tiiat  the  cattle  wer^ 
advertised  for  sale  on  the  17th,  but  were,  in  fact,  sold  on  the 
28th.  That  on  the  16th  Buffendeau  instituted  an  action  against 
New,  for  the  purpose'  of  enjoining  him,  '*  his  agents,  attorney^ 
and  servants,  and  all  other  persons  daiming  to  act  for  him^ 
from  selling,  or  exposing  for  sale,  said  cattle,  under  and  hf 
virtue  of  said  execution,*'  on  an  allegation  that  he,  Buffendeati, 
had  been  discharged  from  the  judgment  named  under  the  Act 
relating  to  insolvency.  That  a  temporary  injunction  was 
granted,  and  that  Edmondson  waa  duly  served  with  a  copy  of 
the  complaint  and  order  on  the  same  day.  That  EdmondsoA 
had,  prior  to  the  service  of  the  injunction,  been  notijSed  by 
Buffendeau's  attorney,  of  his  client's  discharge  in  insolvency, 
and  that  he  immediately  after  the  service,  sent  the  papers  to 
the  defendant  Brooks,  attorney  of  New.  That  Brooke  told 
the  Sheriff  that  "the  injunction  was  irregular  and  he  must 
not  register  it"     That  Edmondson,  after  he  was  notified  of 
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BufFendeau's  discharge  and  before  the  service  of  the  injunction 
order,  ^'told  Brooks  that  he  had  been  notified,  and  that  he 
would  not  sell  the  cattle  unless  he  (Brooks)  would  indemnify 
him,  and  that  Brooks  promised  that  he  would  do  sa"  And 
that  Edmondson,  after  the  service  of  the  injunction  order,  **  told 
Brooks  again  that  he  must  indemnify  him/'  The  evidence 
further  tended  to  prove  that  the  bond  in  suit^  though  dated  on 
the  16th,  was  not  in  fact  delivered  until  the  28th  of  June,  the 
day  of  the  saleu 

The  bond  took  effect  from  its  delivery,  and  its  l^ality  is  to 
be  determined  by  reference  to  the  state  of  things  then  existing. 
Though  the  undertaking  discloses  no  unlawful  purpose  on  its 
face,  still  it  is  entirely  manifest  that  it  was  given  for  the  piir^ 
pose  of  inducing  the  Sheriff  to  violate  an  existing  judicial  order. 
JEdmondson  knew  of  the  injunction  and  so  did  Brook&  £d- 
Inondson  considered  the  discharge  in  insolvency  as  a  reason  why 
he  should  not  sell  without  indemnity,  and  made  known  his  views 
to  Brooks  on  that  subject  soon  after  notice  of  the  discharge  was 
given ;  and  when  the  injunction  was  served  thereafter,  he  seems 
to  have  regarded  it  as  an  additional  obstacle  in  the  way  of  a 
^e  and  profitable  vendue^  Brooks  made  an  effort  to  convince 
him  that  he  was  mistaken,  but  finding  him  not  amenable  to 
argument,  he  and  his  co-defendant  executed  the  bond  and  the 
aale  inunediately  followed. 

The  character  of  the  bond  depends  upon  the  character  of  the 
sale;  and  the  sale  was  not  merely  a  civil  injury  to  Buffendean, 
gpaninifig  that  the  judgment  against  him  had  been  discharged 
in  insolvency,  but  it  involved  a  wilful  and  apparently  deliberate 
disobedience  to  public  authority*  Edmondson  could  not  main- 
tain an  action  on  this  bond,  and  his  assignee  stands  in  no  better 
position. 

The  judgment  is  afiSrme<L 
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BENJAMIN  F.  FERRIS  v.  HENRY  P.  IRVING,  ADMnna- 

TRATOR  OF  THB  EsTATB  OP  J08EPH  K.   IkVINO,  DsOISASXD, 

WILLIAM  Mckenzie,  ato  Ambrose  s.  HxmLBURT 

et  al$. 

Action  to  oiTBRUiKfl  Ai>m8B  Claim  to  Land. —  An  aetlon  cannot  be  mfttn- 
talnetf  to  qalet  a  legal  title  to  land  rested  In  the  plalntlft,  unlesa  the  plaint- 
iff is  in  possession  of  the  property  In  dispute  at  the  eommencement  of  tte 
action. 

■HVOBCBifnfT  OP  OoNTBACT  OP  Intistatb  TO  cowTaT  Laxd. —  An  administra- 
tor will  not  be  compelled  to  perform  spedfleally  a  contract  of  the  intestate 
to  convey  land,  onless  it  is  fonnd  as  a  fact  that  the  intestate  had  con- 
tracted to  convey  the  particular  land  described  in  the  complaint  An  agree- 
ment of  the  Intestate  to  convey  a  parcel  of  his  land,  when  he  owned  several 
parcels,  without  describing  any  partlcnlar  tract,  will  not  be  enforced, 

Dbath  of  Principal  in  Pownt  of  Attoinbt«— The  death  of  the  principal 
operates  as  a  revocation  of  a  power  of  attorney  to  eonvey  land,  and  If,  after 
the  death  of  the  principal,  the  attorney  In  fact  makes  a  deed  under  tho 
power,  tiie  deed  la  void,  even  If  the  attorney  la  Ignorant  of  €ho  death. 

Appxal  from  the  District  Oourt^  Twelfth  Judicial  District, 
Alameda  County. 

Defendants  recovered  judgment  in  the  Oonrt  below,  and 
plaintiff  appealed. 

The  other  facts  are  stated  in  the  qpinion  of  the  Court 

Sharp  A  Lloyd,  for  Appellant 

The  act  of  Fair,  done  in  ignorance  of  the  death  of  his  prin* 
cipal,  was  good,  and  we  refer  the  Court  to  Cassaday  v.  McKwir 
zicj  4  Watts  and  Sergt  282,  which  contains  a  fall,  learned, 
and  logical  discussion  of  the  question,  both  upon  reason  and 
principle.  Indeed,  no  stronger  authority  in  favor  of  the  sound- 
ness of  our  position  can  be  cited  than  Smout  v.  Ilberry,  10 
Mees.  and  Wels*  1,  in  which  it  is  held  that  the  agent  is  not 
liable,  where  he  acts  in  good  faith,  without  knowledge  of  the 
decease  of  the  principal,  and  according  to  which  authority 
neither  Fair  nor  his  estate  is  bound  to  us;  we  are  to  be  the 
victims;  we  protest  We  say  that  the  old  technical  rale  oi 
the  common  law  was  that  the  power  ceased  with  the  death 
of  the  principal.  The  Tulewas  the  same  in  the  civil  law,  but 
thelre  we  find  the  ezoeption  stated:  =  ^'The  aetB  of  die  agent 


646  Fjbxbis  v.  Ixttnq.  [Sup.Gt 


Opinion  gf  tb«  Ooort. 


done  bona  fide  in  ignorance  of  the  death  of  his  principal  were 
held  valid  and  binding  on  the  heirs  of  the  latter."  (Stoiy  on 
Agency^  Sec  491.)  The  same  rule  has  been  adopted  as  the 
rale  of  conunercial  law  in  Continental  Europe.    (lb.  pp.  1-9.) 

Samuel  /•  Clarhe,  Jr.,  and  William  H.  OlascocJc,  for  Kespon- 
dents. 

The  plaintiff's  counsel  relies  much  upon  the  fact  that  the 
death  of  J.  E.  Irving  was  not  known  either  to  Fair  or  Valdez 
at  the  time  of  the  execution  of  the  deed  and  release.  This 
case^  as  well  as  the  authorities  referred  to  therein,  make  no 
such  exception  in  favor  of  an  act  of  an  agent  done  bona  fide 
and  in  ignorance  of  the  fact  of  the  revocation  by  the  death  of 
the  principaL  On  the  contrary,  this  very  case  of  Travers  v. 
Grane,  contains  a  citation  from  Judge  Kent,  expressly  repudi- 
ating any  such  positicm.  Judge  Kent  remarks:  ^'  By  the  <uvil 
law  and  the  law  of  those  countries  that  have  adopted  the  civil 
law,  the  act  of  an  agent  done  bona  fide  after  the  death  of  the 
principal  and  before  notice  of  his  death,  is  binding  upon  his 
representatives. 

"  But  this  equitiible  principle  does  not  prevail  in  the  English 
law,  and  the  death  of  the  principal  is  an  instantaneous  and 
absolutp  rpvocation  of  the  authority  of  the  agent  unless  the 
power  be  coupled  with  an  interest" 

Upon  this  point  the  authorities  are  overwhelming.  We 
contend,  then,  that  at  the  instant  of  the  death  of  J.  K.  Irving 
the  title  to  these  lots  descended  to  his  heirs ;  and  that  the 
title  could  not  be  divested  by  the  act  of  an  agent^  whose  au- 
thority had  ceased  to  exist. 

By  the  Court,  Shaftek,  J. 

The  complaint  in  this  action  is  framed  With  a  double  aspect: 
first,  as  a  bill  filed  undeir  the  two  himdred  and  fifty-fourth  sec- 
tion of  the  Practice  Act  to  quiet  a  l^gal  title  already  vested 
in  the  plaintiff;  and  second,  as  a  proceeding  to  compel  the 
spedfie  performance  of  a  contract  to  convey.    The  action  if 
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not  maintainable  under  the  first  aspect,  for  there  is  no  allega* 
tion  that  the  plaintiff  was  in  possession  of  any  of  the  lots  in 
oontroTorsy  at  the  time  the  suit  was  instituted;  nor  can  it  be 
maintained  under  its  second  aspect,  for  it  does  not  api)ear  by 
the  findings  that  any  contract  to  convey  the  particular  lots 
named  in  the  complaint  was  ever  made  by  J.  E.  Irving  with 
Valdez,  the  plaintiff's  assignor. 

Should  the  complaint  be  considered  as  having  a  third  aspect, 
viz:  that  of  a  bill  quia  timet  to  clear  off  a  cloud  upon  title, 
stiU  the  action  cannot  stand,  for  the  reason  that  the  plaintiff 
has  no  title,  legal  or  equitable,  to  be  clouded  or  endangered. 

It  appears  by  the  findings  that  on  the  17th  of  August,  1853, 
Joseph  K.  Irving,  then  in  life,  was  seized  of  the  lots  in  con- 
troversy, together  with  a  large  number  of  other  lots^  in  the 
City  of  Oakland,  and  a  tract  lying  outside  of  said  city  known 
as  a  part  of  the  Peralta  Rancho ;  and  that  he  on  that  day,  for 
a  good  and  valuable  consideration,  executed  and  delivered  to 
Jose  M.  Valdez  a  certain  instrument  in  writing,  whereby  he 
agreed  to  convey  to  said  Valdez  fifty  acres  of  said  ranch,  out- 
side of  said  city,  to  be  located  where  said  Valdez  should  think 
proper.  It  further  appears  that  the  parties,  thereafter  in  the 
early  part  of  1854,  entered  into  a  parol  agreement  to  exchange 
the  fifty  acres  mentioned  in  said  written  contract  for  ^'some 
city  lots  in  the  City  of  Oakland."  On  the  16th  of  May,  185^ 
Ii'ving  executed  a  power  of  attorney  to  one  William  D.  Fair, 
and  before  departing  from  the  State  he  introduced  Valdez  to 
his  said  attorney  and  told  him  to  make  the  exchange  which 
Valdez  and  he  had  agreed  upon.  A  few  days  thereafter  Irving 
left  for  the  East,  and  died  in  the  City  of  New  York  on  the 
28th  of  June,  1854.  Two  days  thereafter  Fair,  as  attorney  in 
fact  of  Irving,  executed  a  deed  of  conveyance  to  Valdez  of 
the  lots  in  controversy,  and  the  latter  released  Irving  from  his 
covenant  to  convey  the  outside  lands.  The  defendants  Hurl- 
burt  and  McKenzie  claim  the  city  lots  in  dispute  imder  an 
administrator's  sale  and  deed. 

First  —  The  deed  executed  by  Fair  as  attorney  in  fact  of 
J.  K.  Irving  is  not  the  deed  of  Irving,  nor  can  it  be  treated  as 
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a  contract  by  him  to  convey  the  city  lots  named  in  it.  Irving 
was  dead  at  the  time  the  deed  was  executed,  and  his  death 
operated  as  a  revocation  of  the  power  of  attorney  to  Fair. 
The  correctness  of  the  doctrine  that  the  death  of  the  principal 
revokes  the  authority  of  the  agent  is  disputed  by  the  counsel 
of  the  appellant,  but  in  view  of  the  decision  in  Travers  v. 
Crane,  16  Cal.  12,  we  do  not  consider  its  correctness  to  be  an 
open  question  in  this  State. 

Second  —  Nor  is  it  found  that  Irving  before  he  left  for  4e 
East  agreed  in  person  to  exchange  the  city  lots  in  controveny 
for  the  outside  lands ;  on  the  contrary^  it  is  found,  in  effect,  ftat 
he  did  not  so  agree. 

The  finding  is  that  Irving  agreed  to  exchange  "some  of  the 
city  lots,*'  et6.  But  he  owned  a  large  number  of  city  lots,  and 
nothing  was  said  as  to  how  many  Valdez  was  to  receive,  nor 
was  any  clue  given  to  their  location  nor  to  their  value,  except 
as  it  may  be  inferred  that  they  were  to  be  equivalent  in  that 
particular  to  the  value  of  Valdez's  existing  rights  in  llie  out- 
side lands.  A  oontract,  in  legal  contemplation,  is  an  agree- 
ment between  two  or  more  parties  for  the  doing  or  not  doing 
of  some  specified  thii^.  Whatever  else  may  have  been  speci- 
fied in  the  parol  agreement  in  question,  it  is  apparent  that  a 
conveyance  of  the  lots  named  in  the  complaint  was  not  Valdes 
called  on  Irving  on  the  eve  of  his  departure  and  proposed,  in 
the  most  general  form,  an  exchange  of  country  for  city  prop- 
erty; and  Irving  assented  to  the  overture  in  language  aa  gen- 
eral as  that  in  which  it  was  made.  To  that  otent  there  was 
undoubtedly  a  meeting  of  minds.  Irving  introduced  Valdez 
to  Fair,  and  told  Fair  to  "  make  the  exchange  which  he,  Irving, 
and  Valdez  had  agreed  upon.'*  But  they  had  agreed  upon 
nothing  except  as  above  stated.  The  clear  result  of  all  this 
is,  that  at  the  date  of  Irving's  death  he  was,  at  the  most,  bound 
only  by  an  agreement  to  make  an  agreement  which,  when  made, 
would  bind  him  to  cpnvey  two  or  more  of  his  city  lots;  and 
they  might  turn  out  to  be  the  lots  now  in  question;  but  it  is 
just  as  true  that  they  might  not 

Under  this  view  of  the  matter,  it  becomes  unimportant  ta 
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consider  the  questions  made  by  t3ie  eotmsel  respectively,  bear- 
ing upon  the  defense  of  the  Statute  of  Frauds,  or  any  of  tbd 
other  points  which  have  been  argued. 
Judgment  affirmed. 

Sawyeb,  J.,  concurring  specially. 

I  concur  on  the  second  ground  stated  and  discussed  in  the 
opinion. 

In  the  other  aspect  presented  by  the  complaint^  the  action, 
in  my  opinion,  is  not  one  of  the  new  class  of  cases  of  which 
the  Court  is  authorized  to  take  cognizance  under  section  two 
hundred  fifty-four  of  the  Fraotioe  Act;  and  it  was  not  neces- 
sary for  the  plaintiff  to  aver  that  he  was  in  possession  to  enable 
him  to  maintain  the  action,  had  his  own  title  been  otherwise 
sufficient  to  entitle  him  to  have  defendant's  conveyances 
annulled  as  a  cloud  on  his  title.  In  this  particular  the  prin- 
ciple announced  in  Hagar  v.  Shmdler,  29  Cal.  471,  applies.  The 
action  in  this  aspect  of  the  case  is  aimed  at  a  particular 
conveyance  from  the  same  source  of  title,  subsequent  in  time 
and  claimed  to  be  a  cloud  upon  the  plaintiff's  title.  Such  an 
action  could  have  been  maintained  without  the  aid  of  section 
two  hundred  fifty-four,  and  the  jurisdiction  of  the  Court  does 
not  depend  upon  its  provisions,  or  upon  the  possession  of  the 
complaining  party  at  the  time  of  the  institution  of  the  suit 
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AvraUi  wmu  Ownm  luam  afsu  final  Jodomsnt.^ — Oa  ita  appeal  trom  an 
orAar  made,  after  final  Judgment,  tha  transcript  should  contain  a  copy  of 
the  order  appealed  from,  and  copies  of  all  the  papers  need  on  tha  heartag 
when  the  order  was  msda  by  tha  Conrt  below. 

Am  AsvukMixfcm  »  av  Actiox. —  A  notice  fiTen  by  an  attorney  on  behalf  odt 
defendant  to  plaintifTs  attorney  that  defendant  will  more  before  a  Court 
Commissioner  that  an  attachment  Issued  in  the  ease  be  dlasolTod*  does  not 
eonstltnte  an  appearance  In  the  action. 
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JoDOMBNT  BT  Drfault. —  A  Botlce  that  def«ndaBt  will  botb  tafoK  a  CMrt 
Commissioner  to  dtssoWe  an  attaehmcnt  latacd  la  a  cavae  Is  not  toeli  ao 
appearance  In  an  action  aa  wUl  authorlaa  tlit  Clerk  to  enter  a  jad^ment  bj 
default. 

JVDOMBNT  BT  Dbfauxa  —  Whbn  Voio. —  A  jodgDieBt  ciitei«d  txr  the  aerk  bj 
defaalt,  where  there  haa  heen  no  Berrlee  eC  Bommona  or  appearaacev  It 
utterly  Told. 

Appeal  from  the  District  Court,  Fourth  Judicial  Distrid, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  CouiL 

/•  P.  TreadweU,  for  Appellant 

Sharpatein  dc  Smytii,  for  Respondent 

By  the  Court,  Sawtsb,  J. 

This  is  an  appeal  from  an  order  subsequent  to  judgment  on 
default,  ^'that  the  defendant  have  leave  to  file  his  answer" 
to  the  merits.  The  only  papers  brought  up  in  the  transcript 
were  the  judgment  in  the  case;  the  order  appealed  from 
allowing  defendant  to  answer;  the  notice  of  motion  for  the 
order;  and  the  proposed  answer.  A  diminution  of  the  record 
having  been  suggested  by  respondent,  and  the  papers  said  to 
be  omitted  having  been  ordered  to  be  certified  to  this  Court, 
a  full  transcript  of  the  judgment  roll  and  the  proceedings  on 
attachment  has  been  filed.  The  appellant  insists  that  the 
original  transcript  contains  all  the  papers  required  to  be 
brought  up  on  appeal  from  the  order  under  section  three 
hundred  forty-six  of  the  Practice  Act;  and  that  for  this 
reason,  the  papers  certified  up  in  pursuance  of  the  order  of 
this  Court  cannot  be  considered.  In  this  he  is  mistaken.  The 
Bcction  referred  to  requires  the  appellant  to  furnish  the  Court 
"  a  copy  of  the  order  appealed  from,  and  a  copy  of  the  papers 
used  in  the  hearing  of  the  Court  below."  In  this  case  the 
notice  is,  that  the  motion  will  be  made  "  upon  tihe  papers  fiki 
in  this  action,  and  upon  a  verified  answer,  ♦  ♦  ♦  a  copy  of 
which  answer  is  hereto  annexed."  Now,  the  only  paper  on 
file  at  the  time  of  giving  the  notice  brou^t  up  was  a  copy  of 
the  judgment,  and  there  was  manifestly  an  omission  of  portions 
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of  the  moving  papera,  which  are  necessary  to  understand  the 
action  of  the  Court  And  it  was  for  this  reason  that  the 
remaining  papers  were  directed  to  be  certified  up.  Upon  an 
examination  of  the  judgment  roll,  which  was  on  file^  and 
therefore,  under  the  notice,  a  part  of  the  moving  papers,  it 
appears  that  the  snnunons  was  returned  without  service,  the 
defendant  not  having  been  found.  It  also  appears  that  tte 
judgment  was  entered  in  the  Oleris's  office  by  the  Olerk,  oii 
application  of  plaintiff's  attorney,  and  not  in  open  Court,  o^ 
by  order  of  the  Court;  that  the  Clerk  entered  the  judgment, 
not  upon  evidence  of  service,  but  upon  the  affidavit  of  plaii^ 
tiff's  attorney  that  the  defendant  had  appeared  in  the  action; 
and  the  mode  of  appearance  was  shown  by  the  affidavit  to 
have  been  by  an  attorney  giving  notice  on  behalf  of  defendant 
to  plaintiff's  attorney  of  a  motion  before  a  Court  Commissidner 
to  dissolve  the  attachment  issued  in  the  case,  on  the  ground 
that  it  was  irregularly  issued.  The  Clerk,  regarding  this  as  a 
general  appearance  in  the  case,  entered  judgment  by  default 
This  state  of  facts  is  shown  by  the  judgment  roll. 

We  think  the  notice  of  motion  to  dissolve  the  attachment, 
on  the  groimd  that  it  was  irregularly  issued,  was  not  such  an 
appearance  in  the  case  as  would  authorise  the  Clerk  to  enter 
judgment  by  default  (Steinbach  v.  Leese,  27  Cal.  295.)  Had 
the  motion  been  made  under  section  one  hundred  and  thirty- 
six,  the  plaintiff  might  have  required  an  appearance  as  a  con- 
dition of  moving  to  dissolve  the  attachment.  And  this  very 
provision,  requiring  the  defendant  to  appear  before  moving  to 
dissolve,  shows  that  the  L^slature  did  not  contemplate  4;hat 
the  motion  itself  should  constitute  an  appearance. 

In  Kelly  v.  Van  Austin,  Mr.  Chief  Justice  Field  said :  "The- 
Clerk  in  entering  judgment  upon  default  acts  in  a  mere  minis- 
terial capacity.  He  exercises  no  judicial  functions.  The 
statute  authorizes  the  judgment,  and  the  Clerk  is  only  an 
agent  by  whom  it  is  written  out  and  placed  among  the  records 
of  the  Court.  He  must,  therefore,  conform  strictly  to  the 
provisions  of  the  statute,  or  his  proceedings  will  be  without 
binding  force."    (17  Cal.  586.    See  also  Wallace  v.  Eldridge, 
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87  CaL  496 ;  Steams  v.  Aguirre,  7  Cd.  449.)  The  action  of 
the  Clerk  in  entering  jud^ent  w^  without  authority  of  law. 
It  was  not  merely  error,  to  be  eorrected  on  appeal,  but  utterly 
void  for  any  purpose  whatever.  There  was  in  fact  no  judg- 
ment, (the  oorder  does  not  purport  to  vacate  any  judgment,) 
and  the  defendant  was  entitled  to  answer  as  a  matter  of  right 
And  the  moving  papers,  as  we  have  seen,  show  this  right 
But  diere  having  been  neither  personal  service  nor  appearance 
try  defendant^  iiie  sixty-ei^th  section  of  the  Practice  Act 
would  apply,  whether  the  construction  claimed  for  it  by 
respondent  be  correct  or  not  It  does  not  appear  upon  what 
ground  the  Court  based  the  order  appealed  from;  but  what* 
ever  reason  may  have  been  assigned^  the  order  is  vndoubtedly 
correct 

It  is  therefore  affirmed. 


J.  G.  TREADWAY  v.  CHAELES  D.  SEMPLE. 

€Ube  CoMMBxnxD  ov. —  Thornton  ▼.  Mahoneif,  S4  CaL  682»  comitrtiftid  «■  tad 
explained,  and  erroneona  citation  corrected. 

Location  or  MaziCAir  Obantb. —  The  ayatem  ci  locatlns.  by  filial  eurrey,  Mex- 
ican and  Span  lab  granta  of  land  la  Callfomta,  under  tba  Act  ol  Congrea 
of  Harcb  3d.  1S51,  vaa  aaaentlally  modified  by  tba  Act  aC  Gaapaai  of 
Jane  14tb,  1860. 

DBcnBir  OF  Court  0pox  PoanEX  of  MaxiCAir  QiAm. —  Tbe  proceedlBjcB  had 
under  the  Act  of  CWiffreaa  af  Jane  14th,  1860,  after  the  retum  of  a  aarrey 
and  plat  of  a  Mexican  in*ant  Into  the  DIatriet  Qoort  are  atrietty  Judicial  tai 
their  character,  and  the  decree  rendered  by  the  Coort  npon  tba  aorf^  la 
rf«  adjuJioai^,  and  (loal  and  condoalTa  npon  the  righta  of  an 
become  partlea  to  It 

DuciiEsa  co.vFiKMTxo  Two  Stmnua  ov  bmmm  Laxnx— If  after  a 

fitmlns  a  anrvey  af  a  BCexIcaa  grant,  made  In  paraaanca  of  tba  Act  ef 
Jane  14th.  1860,  a  decree  la  made  eonflrming  a  annrey  of  another  prler 
grant  covering  the  aame  land,  and  tbe  conflrmea  In  tbe  Srat  decree  li  a 
imrty  to  the  aecond  decree  conaentlng  thereto*  be  la  boond  by  It. 

Appxaz.  from  the  Distriet  Oourt^  Tenth  Judicial  Diatriet, 
Colusa  County. 

The  plaintiff  TeooreiBd  judgment  in  the  Cotdrt  below,  and 
defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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Charles  D.  Smnple,  in  propria  pef^oiia,^  and  P.  L.  EdAJoards,  for 
AppeUaiit 

The  official  survey  of  the  Coins  grants  being  first  approved 
and  iadbpted  by  the  United  States  District  Courts  from  that 
time  gave  to  appellant  a  perfect  legitl  title  to  the  land  embraced 
in  ity  which  conld  not  be  afterwards  disturbed  by  any  action  of 
the  Government.  ( Waterman  v.  Bmitih,  18  Oal.  873,  and  au- 
thorities there  cited;  Act  of  Congress^  June  1^  1860;  Brewer 
r.  Minttam,2^  CaL  645.) 

The  doctrine  of  relation  has  no  application  to  this  casa  The 
parties  had  no  privity  ^e  one  with  the  other,  but  both  had  % 
just  claim  to  the  application  of  that  doctrine  as  against  inter- 
vening claimants  and  trespassera.  (Jackson  ▼•  Bard,  4  John- 
son, 234;  1  Johnson's  Cases,  90,  and  Note;  Heath  r.  Boss,  13 
Johnson,  140;  Bmmes  r.  Stark,  4  CaL  418.) 

The  claimants  of  ''  Coins  "  and  ''  Jimeno  ^'  set  forth  in  their 
petitions  that  they  had  claims  against  the  Government  Ou 
the  same  day  their  claims  are  admitted  to  be  valid.  They 
both  then  demand  that  the  proper  officers  shall  point  out  the 
particular  tract  of  land  to  which  they  were  entided,  (since  they 
cannot  do  this  themselves — see  Fremont's  Case,)  and  pass 
to  them  the  fee  which  was  still  in  the  United  States.  On  tha 
2d  day  of  February,  1861,  the  officer  having  the  power  of 
final  approval,  passed  the  fee  of  two  leagues  by  metes  and 
bounds  to  the  Coins  claimant  This  act  put  a  perfeist  legal 
title  in  the  daimant  which  could  not  b^  distiirfoed  by  any  snb- 
sequent  action  of  the  Government  (See  Waierman  v.  Bmith^ 
18  Cal.-;  Fremont's  Case,  17  Howard,  and  cases  cited.)  Two 
months  afterwards  the  same  office  attempted  to  pass  the  fee 
of  a  part'  of  the  same  land  to  the  elaimant  of  Jimeno.  Was 
this  kst  act  a  nullity  t  Was  there  any  title  in  the  United  States 
to  pass! 

A.  C  WhtteoTi^,  for  ItespondenK 

It  is  quite  certain  that  until  the  Colus  survey  was  filed  in 
Court  it  was  a  mere  private  sorvqr^  and  that  its  character 
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remained  unchanged  until  the  2d  day  of  Febraaxy,  1861,  when 
it  was  approved  by  the  Ooort  Indeed,  no  validity  is  claimed 
for  it  until  then. 

It  is  not  equally  certain  that  on  the  12th  day  of  April,  1861, 
r-the  date  of  the  order  of  appeal  therefrom  —  it  was  not  final 
or  condusiye?  Erom  that  time  up  to  December,  186^  did  not 
its  inconclusive  character  remain  unchanged  ?  Was  it  not  liable 
to  be  ordered  set  aside,  and  another  mrvej  approved  in  its 
place,  just  as  the  Supreme  Court  of  the  United  States  at  its 
last  term  ordered  the  Sutter  survey  to  be  set  aside,  and  an  en- 
tirely different  one  approved! 

So  far  from  such  a  survey  making  ^  a  perfect  legal  tide,^  it 
has  been  held  by  this  Court,  over  and  over  again,  (commencing 
with  ThotrUon  v.  Makoney  ei  aU.,  24  CaL  583,)  that  it  was  not 
operative  for  any  purpose  whatever  until  the  appeal  was  dis- 
posed of  by  the  appellate  Court. 

.  The  aorvqr  law  of  Jun^  1860,  provides  for  interven- 
-tions;  and  ibis  appellant  was  an  int^venor  in  the  Jimeno  case^ 
•ai^earing  in  person  in.  open  Courts  and  consenting  to  the 
decree.  And  so  consenting,  the  decree  bound  every  interest 
,he  had  in  the  land,  whether  under  Jimeno  or  Coins,  under 
;a  pre-emption  or  a  swamp  land  location.  It  was  adjudged 
thereby,  not  only  as  between  the  claimants  and  the  United 
jStates,  but  as  against  the  intervaior,  Charles  D.  Semple,  that 
{the  limd  embrae^  in  the  survey  (approved  by  that  decree) 
;iiras  truly^  properly,,  and  correctly  appropriated  to  the  Jimeno 
grant  of  I^ovember  4tb>  1844;  and  that  said  grsnt  rightfully 
.attached  to  the  identical  eleven  square  leagues  of  land  em- 
ibraced  and  described  in  said  survey.  In  fact,  that  said  land 
(Was  the  identical  traot  granted  in  1844  to  Jimeno;  and,  of 
;C0ur8e,  if  granted  to. him  in  1844,  it  could  not  have  been 
granted  to  Bidwell  in  1845 ;  or  if  any  part  of  it  was  included 
within  the  description  of  any  grant  in  1845  to  Bidwell,  such 
latter  grant  was  to  that  exteiiLt  inog>erative  and  of  no  effect. 
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By  tibe  Court,  Sawtsb^  J. 

This  is  an  action  bron^t  nnder  the  provisions  of  aeetion 
two  hundred  fifty-four  of  the  Practice  Act  by  the  party  m 
possession  of  Lot  Ko.  1^  in  Block  83,  in  the  Town  of  Oolusa, 
for  the  purpose  of  determining  a  claim  of  title  adverse  to  him, 
made  by  the  defendant  The  complaint — which  is  verified  — 
sets  out  with  great  particularity  a  deraignment  of  the  respec- 
tive titles  under  which  both  <^  the  parties  claim.  None  of 
the  material  allegations  of  the  oomplaint  are  denied,  and  they 
are,  therefore,  for  the  purposes  of  the  action  to  be  taken  as 
true.  Both  claim  under  grants  from  the  Mexican  Qovemment 
—  the  plaintiff  under  a  grant  to  Manuel  Jim^io,  called  the 
^' Jimeno  Grant  ^ — the  defendant  under  a  grant  to  John  Bid- 
well,  called  the  "Coins  Qrant"  Both  have  been  confirmed, 
and  finally  located  so  as  to  include  the  lot  in  dispute,  and  the 
question  ie,  which  party  has  the  better  title? 

The  grant  to  Jimeno  of  eleven  leagues  within  larger  bound- 
aries, as  shown  by  the  record,  was  made  November  4th,  1844 ; 
that  to  Bidwell  of  four  leagues  within  the  same  larger  area, 
October  4th,  1845.  The  claimants  under  the  Jimeno  grant 
presented  their  claim  to  the  Board  of  Land  Commissioners  for 
confirmation  March  24th,  1852,  in  pursuance  of  the  provisions 
of  the  Act  of  March  8d,  1851 ;  the  claimants  imder  the  Colus 
grant,  March  Slst,  1852.  The  Jimepo  grant  was  confirmed 
by  the  Boatd  January  10th,  1853;  the  Colus  grant  rejected 
October  25th,  1853.  Both  cases  having  been  appealed  to  the 
District  Court  for.  the  Northern  District  of  California,  the 
d^ree  confirming  the  Jimeno  grant  was  affirmed,  and  that 
rejecting  the  Colus  grant  reversed,  and  the  grant  confirmed 
on  the  same  day— -July  5th,  1855.  Both  eases  were  again 
appealed  to  the  Supreme  Court  of  the  United  States,  and  at 
the  December  term,  1855,  of  that  Courts  the  decree  confirm- 
ing the  Jimeno  grant  was  finally  affirmed,  and  the  appeal  in 
the  case  of  the  Colus  grant  dismissed — the  decree  of  confir- 
mation thereby  becoming  final  The  Jimeno  grant  was  after- 
wards, in  1858,  surveyed  so  as  to  indode  the  lot  in  onntro- 
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rersy,  which  survey  was  approved  by  the  United  States  Sur- 
veyor-General for  California,  November  4th,  1858.  Said 
official  survey  was^  oil  application  of  defendant,  S^nple, 
claimant  under  the  Coins  grant,  by  the  United  States  District 
Court  ordered  to  be  returned  into  Court,  and  having  been  filed, 
the  said  Semple,  by  leave  of  the  Court,  granted  on  his  own 
motion,  on  the  26th  day  of  September,  1860,  under  the  pro- 
visions of  the  Act  of  Congress  of  June  14th,  1860,  filed  in 
the  proceeding  his  intervention,  as  he  alleged,  ^for  the  pro- 
tection of  his  rights  and'  interest  as  owner  and  claimant  of 
Sancho  Oolus  finally  confirmed  to  him,''  and  filed  therein  his 
written  exceptions  to  the  said  official  survey  of  the  Jimene 
Rancho,  on  the  ground  that  it  embraced  lands  (of  which  the 
lot  in  question  was  a  part)  claimed  by  him  as  being  within 
the  limits  of  the  Coins  Rancho.  Testimony  having  been  taken 
and  arguments  of  the  respective  counsel  had,  the  Court  by 
order  directed  said  survey  to  be  set  aside  and  another  to  be 
made  in  aocordanoe  with  specifications  in  said  order  contained. 
^'On  the  third  day  of  April,  1861,  the  said  United  States 
Surveyor-General  returned  to  and  filed  in  said  Court  in  said 
proceeding  a  certified  copy  of  the  original  plat  of  an  official 
survey  of  the  said  Jimeno  Rancho,  made  in  conformity  with 
the  said  order  of  said  Courts  and  Inarked  as  approved  by  the 
said  United  States  Surveyor-General,  on  the  twenty-sixth  day 
of  March,  1861.  On. the  sixth  day  of  April,  1861,  on  the 
motion  of  die  claimants'  counsel  to  confirm  said  last  named 
official  survey,  'the  counsel  for  the  respective  parties  and 
Charles  D.  Semple,  intervener,  in  person  appearing  in  Court 
and  consenting  to  said  motion  and  said  official  survey,'  the 
said  United  States  District  Court  Tendered  and  entered  a 
decree  finally  confirming,  approving  and  adopting  the  said 
survey  as  the  true,  proper  and  oorrect  survey  of  the  said  land 
finally  confirmed  to  the  said  Larkin  and  Missroon,  as  the 
Jimeno  Rancho  as  aforesaid."  From  this  decree  tlius  entoed 
no  appeal  was  taken  either  by  claimants  or  defendant,  Semple; 
but  said  Semple,  as  intervener^  in  April,  1861,  ''especially 
waived,  in:  writing  under  his  hand,  all  ri^t  of  appeal  fwom 
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said  decree."  On  the  12tb  of  April,  1861,  tiie  XJnited  States 
appealed,  which  appeal  was  dismissed  by  the  Attomey-Gkneral 
of  the  United  States,  May  20th,  1862,  and  tiie  survey  therefore 
became  final  and  a  patent  issued  therecm  to  the  olaimants  under 
the  Jimeno  grant,  July  18th,  1862^  which  patent  embraces  the 
premises  in  question* 

A  survey  of  the  Colus  grant  wias  in  the  meantime  made  by 
the  Surveyor-General,  and  also  approved  November  4fth,  1858. 
Said  survey  did  not  embrace  the  land  in  controversy,  or  any 
land  included  in  the  survey  of  the  Jimeno  grant  before  men* 
tioned,  approved  by  the  Surveyor-General  on  the  same  day* 
This  survey  was  also  on  the  application  of  said  Semple  re- 
turned into  Court,  and,  October  17th,  1859,  set  aside,  the  said 
Court  ordering  a  new  survey  to  be  made,  "with  the  right  to 
the  said  Semple  to  select  a  location  of  two  square  leagues  of 
land  within  the  exterior  limits  of  the  said  Colus  grant"  No- 
vember 6th,  1859,  said  Semple  notified  the  Surveyor-General 
that  he  had  elected  the  two  square  leagues  of  land  embraced 
and  contained  in  a  certain  private  survey  made  in  October, 
1858,  And  that  he  consented  that  said  last  named  survey  should 
be  adopted  by  the  Surveyor-General  as  the  proper  location  of 
said  grant,  and  that  the  same  be  returned  into  Court  in  the 
room  and  stead  of  the  new  one  directed  to  be  made  by  said 
order  of  said  Court  The  said  survey  and  another  having  been 
rettimed  into  Court,  the  survey  so  elected  was  confirmed  by 
said  District  Court,  February  2d,  1861.  An  appeal  from  said 
order  of  confirmation  to  the  Supreme  Court  of  the  United 
States  was  taken  by  the  United  States,  April  12th,  1861,  and 
subsequently  dismissed  by  the  Attorney-General  at  the  December 
term,  1864,  of  said  Court  Said  survey  embraces  the  lot  in 
question,  but  no  patent  has  yet  issued. 

Although  plaintiff  has  the  elder  grant  (which  was  also  first 
presented  to  the  Board  of  Land  Commissioners  for  confirma- 
tion J  and  Is  in  most  respects  prior  in  point  of  time,  yet  the 
defendant  insists,  that,  under  the  principles  advanced  in  Water- 
mgn  v.  Smith,  13  CaL  878,  his  title  is  to  be  preferred,  because 
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the  order  confinmng  his  sunrey  was  in  fact  entered  by  tho 
District  Court  before  the  order  confirming  plaintiff's  survey; 
that  notwithstanding  plaintiff's  survey  became  final,  and  his 
patent  issued  long  before  the  defendant's  survey  became  final 
by  dismissal  of  the  appeal,  that  upon  such  dismissal  his  con- 
firmation by  relation  took  effect  from  the  date  of  the  decree  of 
the  District  Oourt,  and  that  his  land  was  thereby  first  segre- 
gated. The  claimant,  on  the  contrary,  insists  that  it  was  held 
by  this  Court  in  TharrUan  v.  Mahonsy,  24  CaL  582,  that  the 
decree  confirming  the  survey  was  not  operative  until  the  ap- 
peal was  disposed  of  by  the  appellate  Court,  and  that  the 
finality  of  the  respective  decreee  confirming  the  survey  in  these 
cases  must  therefore  date  from  the  time  of  the  dismissal  of 
the  respective  appeals.  The  question  in  that  case  was  not 
whether,  when  the  appeal  is  dismissed  or  the  decree  affirmed 
by  the  appellate  Court,  the  rights  of  the  parties  become  fixed 
by  relation  from  the  date  of  the  decree  of  the  District  Ooun 
thus  made  final.  It  was  simply  whether,  pending  the  appeal, 
the  decree  appealed  from  is  to  be  regarded  as  finally  locat- 
ing the  land,  within  the  meaning  of  the  provisions  of  the  Act 
passed  by  the  L^slature  of  California,  April  26th,  1858, 
entitled  '^  An  Act  for  the  better  protection  of  settlers  on  pubUc 
lands  in  this  State,  and  to  secure  the  rights  of  parties  in  cer- 
tain cases  "  (Laws  1868,  p.  345,)  so  as  to  enable  parties  to 
recover  the  lands  under  said  Act  before  a  final  disposition  of 
the  appeal.  There  is  an  error  in  a  reference  in  the  case  cited 
which  may  tend  to  produce  some  obscurity,  and  which  we 
now  desire  to  correct  The  phrase,  "the  Act  of  Congress  of 
June  14th,  1860"  (page  582,)  should  read,  "the  Act  of  the 
Legislature  of  California  of  April  26th,  1858."  We  also  take 
occasion,  while  the  case  is  before  us,  to  supply  an  inadvertent 
omission  in  the  second  line  of  page  584.  The  sentence  should 
read,  "  It  is  not  the  practice  for  the  United  States  when  appel- 
lants in  cases  of  appeals  from  the  decree  of  the  District 
Court,"  etc 

Without  deciding  the  questicm,  wp  shall,  for  the  purposes 
of  this  decision,  assume  that  the  defendant's  location,  on  dis- 
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missing  the  appeal,  became  final  by  relation  from  the  date  of 
the  decree  confirming  hia  snnrey  by  the  District  Oourt,  and 
that  the  &ial  decree  is  equivB^ent^to  a  patait  Assuming  these 
points,  and  accepting  the  decision  in  Waterman  y.  Smith  as 
correctly  determining  the  matters  in  oontroversy  in  that  case, 
it  does  not  follow  that  the  principles  of  that  decision  are  ap- 
plicable to  the  facts  of  the  case  now  nnder  consideration. 

The  grant  in  qnesAionibEi  Waterman  v.  Smith  was  located  by 
4he  Executive  Department  of  the  QoTemonent  in  pursuance  of 
Ihe  prcmsioQs  of  the  Act  of  Oongress  of  March  3d,  185!L 
But  the  system  of  locating  grants  was  essentially  modified  by 
the  Act  of  June  14th,  1860,  and  the  surveys  of  the  grants  in 
controversy  in  this  case  were  finally  confirmed  under  the  pro^ 
visions  of  that  Act  The  Act  provides  that,  when  the  Sur^ 
veyor-Gtoneral  has  c<»npleted  and  platted  the  survey  of  any 
confirmed  claim,  he  shall  give  notice  of  the  fact  in  some  news- 
paper for  a  prescribed  period  of  time,  and  that  during  that 
time  the  survey  and  plat  shall  remain  in  his  office  subject  to 
inspection;  that  upon  the  application  of  any  party  interested, 
the  said  survey  and  plat  may,  upon  the  order  of  the  District 
Court  of  the  district  within  which  the  land  is  situate,  be 
returned  into  said  '^  District  Court  for  examination  and  adjudi- 
cation;'' that  notice  shall  be  given  in  a  mode  prescribed  ''to 
all  parties  interested,  that  objection  has  been  made  to  such 
survey  and  location,  and  admonishing  all  parties  in  interest  to 
iiLtervene  for  the  protecticHi  of  such  interest;''  that  said  par- 
tiea  in  interest,  after  having  intervened,  may  proceed  to  take 
testimony  and  contest  the  same,  and  that,  **  on  hearing  the  alle- 
gations and  proofs,  the  Court  shall  render  judgment  thereon; 
and  if,  in  its  opinion,  the  location  and  survey  axe  erroneous^  it 
is  authorized  to  aet  aside  and  annul  the  same^  or  correct  and 
modify  it"  It  then  pnmdes  for  an  appeal  from  the  decree 
finally  confirming  the  survey.  (12  IT.  S.  Stats,  at  Large,  33, 
84.)  The  proceedings  had  under  this  Act  after  the  return  of 
the  survey  and  plat,  are  strictly  judicial  in  their  character. 
The  parties  interested  have  an  opportunity  to  be  heard,  and 
those  appearing  aotuaUy  are  heardi  and  their  rights  litigated 
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and  adjudicated;  and  -wh^  thus  finally  detennined  we  see 
no  reason  whj  the  matters  determined  diould  not,  like  all 
other  judicial  determinations  upon  points  directly  in  is^e>  be 
regarded  as  res  adjtidicata,  and  be  final  and  conclusive  upon 
the  rights  of  the  parties.  Such  is  the  opinion  of  the  Supreme 
Court  of  the  United  States^  expressed  in  the  recent  case  of 
Rodrigues  v.  Utdted  States,  1  Wallace,  587.  In  1888  a  pro- 
visional grant  of  a  league  of  land  vrks  made  to  Kamona  San- 
chez, ''known  by ^ the  name  of  'Butano/  which  tract,  in  1844, 
Oovemor  Micheltorena  granted  to  her,  roeiting  his  deed  to  be 
a  ratification  of  the  provisional  title  given  to  her  in  ISSS.'' 
Rodrigues  claimed  under  this  grant  In  1842,  subsequent  to 
the  provisional  grant,  a  grant  was  also  made  to  Simeon  Castra 
Castro's  grant  had  been  confirmed,  surveyed  and  patented 
prior  to  June  14th,  1860,  and  to  his  proceedings  neither  San- 
chez nor  Rodrigues  was  a  party.  Sanchez's  grant  having  been 
confirmed  and  subsequently  surveyed,  the  snrvey  and  plat  were 
ordered  to  be  returned  into  Court,  and  after  a  contest  there 
under  the  provisions  of  the  Act  of  1860,  to  which  proceedings 
the  claimants  under  the  Castro  grant  made  themselves  par- 
ties —  the  grant  was  finally  located  in  part  upon  lands  already 
surveyed  and  patented  to  the  claimants  under  the  Castro 
^grant  In  reviewing  this  final  location  on  appeal  the  Siipremo 
Court  of  the  United  States — Mr.  Justice  liiUer  delivering  the 
■opinion— aay: 

^  It  is  objected  to  this  location  of  the  grant  &at  it  places 
it  on  land  which  has  already  been  confirmed,  surveyed  and 
patented  to  the  representatives  of  Castro.  The  answer  to  this 
is,  that  we  are  called  on  in  this  proceeding  to  determine  where 
the  grant  to  the  present  claimant  ought  rightfully  to  be  located, 
who  was  not  a  party  to  any  of  the  proceedings  by  which  Cas- 
tro's claim  was  confirmed,  surveyed  or  patented,  and  is  not 
ttheref ore  bound  or  concluded  by  either  the  decree^  survey,  or 
patent,  as  expressly  enacted  by  the  fifteenth  section  of  the  Act 
of  18&1.  iFbr  ^Castro's  survey  waahusde  before  the  Act  of 
l>840,-<and  there  was  no  opportunitjr  foe  this  claimant  to 
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test  its  location.  And  lastly  it  maj  be  added,  that  the  holder 
of  the.  Castro  daim  bag  made  himself  a  party  to  the  present 
proceeding,  and  must  be  bound  by  iU  resuU/* 

Now  the  representative  of  the  Castro  claim  held  a  subse- 
quent grant,  which  was  first  finally  segregated  and  patented. 
ITnder  the  act  of  1860,  he  made  himself  a  party  to  the  sub- 
sequent proocsedin^B,  for  loci^ting  a  prior  grant  to  Sanchez, 
which  was,  notwithstanding  his  opposition,  located  in  part 
upon  lands  already  patented  to  him.  This  is  precisely  ihe 
case  under  consideraticHi,  and  if  Castro's  representatives  by 
making  himself  a  parly  to  the  proceedings,  **  must  be  bound 
by  its  results,*'  as  observed  by  Mr.  Justice  Miller  —  and  we 
think  he  must  —  then  defendant,  Semple,  is  concluded  in  this 
case.  Plaintiff's  is  the  elder  griant,  and  it  was  first  presented 
for  confirmation  to  the  Board  of  Land  Commissioners.  Both 
claims  having  been  surveyed  so  as  not  to  interfere,  they  were 
ordered  to  be  returned  into  Court,  "  for  examination  and  adju- 
dicaticm,"  on  application  of  defendant.  On  leave  of  the  Court 
he  intervened  in  plaintiff's  proceedings;  had  plaintiff's  sur- 
vey —  and  in  another  proceeding  his  own  —  set  aside,  and  new 
surveys  ordered;  and  succeeded  in  getting  his  second  survey 
first  confirmed.  Afterwards  plaintiff's  survey  came  np  for 
determination  and  although  embracing  the  lot  in  question, 
which  had  already  been  included  in  defendant's  survey,  on 
motion  of  plaintiff's  counsel  to  confirm  lus  survey,  the  Cburt 
rendered  a  ^^  decree  finally  confirming,  approving  and  adopting 
the  said  survey  as  the  true,  proper  and  correct  survey  of  the 
said  land  finally  <x>nfirmed  as  the  Jimeno  Bancho,  '  Charles  D. 
Semple,  intervenor,  in  person  appearing  in  Court  and  consent- 
ing to  said  motion  and  official  survey.' "  And  said  defendant, 
Semple,  also  afterwards  on  the  same  day  "  waived  in  writing, 
under  his  hand,  all  right  to  appeal  from  said  decree."  This 
must  be  regarded  as  an  adjudication  between  the  parties,  and 
with  the  consent  of  defendant,  that  the  plaintiff's  prior  grant 
is  pn^perly  located ;  and  that  the  defendant's  subsequent  grant 
to  the  extent  of  the  interference  was  improperly  located,  and 
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this  determination  is  final  and  conclnsive  npon  the  rights  of 
the  parties.    It  follows  that  the  title  is  in  the  plaintiff  and  the 
judgment  must  be  affirmed. 
And  it  is  so  ordered. 


JEROME  LINCOLN  v.  COLtlSA  COUNTY. 

OOMPLAIMT    won    DAlCAOBt    FOB    LATINO    OUT    HlGHWAT. —  A     COmplatnt    IB    ■• 

action  agalntt  a  comity  for  damages  lostalned  by  tba  location  of  a  poMlc 
hlffhway  orer  plalntftTg  Mod,  laid  ont  ander  ttie  Act  of  1861,  falls  to  vtate 
a  caoM  of  action,  onlcn  It  avoro  that  tho  plaintiff  bad  attempted  to  coaie  to 
an  agreement  with  the  Board  of  Superrlaora  aa  to  the  amount  of  damages 
•attained,  and  could  not  agree  with  the  Board  as  to  such  amount. 

Damagbs  '^b  LAmro  Our  a  Pvblxo  Hxohwat.— Under  the  Act  of  ISSa.  a 
person  whose  lands  hare  been  takna  for  a  public  road  baa  no  rl^t  of  ac- 
tion against  the  county  for  damages  until  after  a  fnir  and  honest  attraipt 
on  hli  part  to  agree  npon  the  amount  with  the  Board  of  Superrlsors. 

SnoBNO  AS  to  AaKMormHT  with  Boabd  fob  Dahaass  fob  Latxho  Out  Road. 
—  The  fllinir  of  a  petition  with  the  Board  of  Supervlaors  claiming  damagcn 
In  the  erent  of  a  public  road  being  laid  out  oyer  the  petltloBer's  land,  to 
no  evidence  In  an  action  brought  by  him  for  damages,  that  he  eonld  not 
compromise  or  agree  with  the  Board  respecting  the  dsmagss 

POWBB    OF     LBGISLATDBB    W     RBUlTION    TO    DAKAjOBS    FOB    OFBmaO    BOABB. — 

It  Is  competent  for  the  Legislature  to  fix  the  mode  of  condemnation  of  land 
for  public  highways,  and  the  method  by  which  damages  shall  be  ascer- 
tained, and  the  proceedings  to  be  had  for  their  reeorery,  and  as  strict  a 
compliance  with  the  Act  Is  required  by  those  dahnlag  damagea  aa  bj  the 
public   maldng   the   condemnation. 

Appeal  from  the  District  Court,  Tenth  Judicial  District, 
Colusa  County. 

The  complaint  described  the  tract  of  land,  and  alleged  that 
plaintiff  was  the  owner  of  it;  that  a  petition  was  presented  to 
the  Board  of  Supervisors  of  Colusa  Cotinty,  praying  for  thf* 
location  and  establishment  of  a  public  road  from  the  Town  of 
Colusa  to  the  northern  boundary  line  of  Colusa  County;  thar 
the  Board  appointed  viewers  to  survey  and  lay  out  the  road : 
that  on  the  day  that  these  proceedings  were  had,. the  plaintiff 
presented  his  petition  protesting  against  and  objecting  to  the 
action  of  the  Board  in  laying  out  said  road,  and  daimiiig 
damages  therefor,  should  said  road  be  laid  out;  that  subse- 
quently, the  viewers  thus  appointed  made  their  report  to  the 


Oct.,  1865.]         Lincoln  v.  Colusa  County.  6C.^ 

ArgmncBt  for  Appellant 

BoaTd,  to  the  effect  that  they  had  surveyed  the  road,  which 
ran  about  one  mile  and  a  half  through  plaintiff's  land, 
and  that  they  had  awarded  to  him,  as  damages,  only  one  dollar 
therefor;  that  the  report  of  the  viewers  was  there- 
upon accepted  and  approved  by  the  Board,  the  road  declared  a 
public  highway,  and  ordered  to  be  opened  by  the  Boad  Over- 
seer of  the  proper  district  The  complaint  charged  that  the 
plaintiff  had  been  greatly  damaged  by  the  location  of  the 
road;  that  he  was  dissatisfied  with  the  award  of  the  viewers, 
and  refused  to  receive  the  same.  The  complaint  further 
charged  that  the  road  as  located  took  from  the  plaintiff  a  con- 
siderable portion  of  valuable  farming  land,  and  necessitated 
the  building  of  several  miles  of  fencing  for  the  indosure  of 
plaintiff's  land,  besides  cutting  off  a  portion  of  the  tract  of 
land  from  the  benefits  of  the  water  of  the  Sacramento  Kiver, 
all  to  plaintiff's  damage  to  the  amount  of  three  thousand 
dollars. 

Upon  the  trial  of  the  case  the  plaintiff,  after  proving  that  he 
was  the  owner  of  the  land,  and  after  making  his  proof  upon  the 
question  of  damages,  introduced  in  evidence  a  copy  of  his  peti- 
tion or  protest  against  the  action  of  the  Board  of  Supervisors, 
and  rested  his  case. 

The  petition  did  not  state  what  damages  the  petiticmer  would 
sustain^  nor  what  amount  he  daimed. 

The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  <^inioii  of  the  Court 

H.  H.  Earthy,  for  Appellant 

It  is  not  shown  that  there  was  any  objection  to  the  demand 
for  damages,  because  there  was  no  specific  amount  claimed. 
That  the  Board  knew  that  the  plaintiff,  by  his  remonstrance  and 
petition,  claimed  more  than  nominal  damages,  is  beyond  ques- 
tion ;  they  could  have  allowed  him  one  cent  If  the  Board  was 
made  to  understand  what  plaintiff  desired,  it  was  all  the  law 
requires,  and  their  refusal  to  comply  with  what  ia  reasonable, 
puts  an  end  to  the  diseasnoo. 
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It  was  the  duty  of  the  Board,  under  the  C<Mtetitiition,  to 
have  allowed  and  tendei^  him  an  equivalent  for  the 
loss.  (Henry  v.  Underwood,  1  Dana,  257.)  If,  then;  the  plain- 
tiff has  presented  his  petition  to  the  Board  of  Supervisors  of 
said  county,  and  8ai.d  Board  has  acted  upon  it  and  refused  to 
allow  him  a  reasonable  sum  for  hiB  damages,  or  any  more  than 
nominal  damages,  and  that  he  was  dissatisfied  with  the  allow- 
ance, and  that  the  Board  and  he  <Sould  not  agree  as  to  the 
amount,  and  that  he  h«8  refused  to  reoeiire  the  sum  allowed, 
then  the  law,  as  contended  for  by  the  respondent's  attorneys  and 
the  District  Court,  has  bem  fully  complied  with,  and  the  plain- 
tiff is  entitled  to  his  action  and  his  actual  dama^s«  The  law 
gives  the  damages^  and  the  Court  should  not  have  refuf^  them 
to  him. 

A  party  damaged  by  acts  of  a  county,  city  or  State^  by 
taking  his  property  for  public  uses,  has  his  remedy  without 
statutory  enactment;  he  haa  his  right  of  ac1i<m  independent  of 
the  statuta 

It  should  be  borne  in  mind  that  this  Boad  Act  provides  do 
time  for  the  final  hearing,  mentioniod  in  Section  7  of  the  Act 
The  order  of  the  Board  confirming  the  award  may  be  made^ 
the  Board  adjourn,  and  not  meet  again  for  three  months.  How, 
then,  is  a  damnified  land  owner  going  to  make  an  effort  even 
to  agree  with  the  Board  within  -ten  days?  There  are  ten 
chances  to  one  that  there  will  be  no  meeting  of  the  Board  within 
ten  days.  Negotiating  with  the  individual  Supervisors  will  do 
no  good. 

The  language  in  the  seventh  section  of  the  Boad  Act  of 
1861,  in  reference  to  the  person  damaged  not  being  able  to 
agree  with  the  Board  of  Supervisors^  means  nothing  more  than 
that  if  he  accepts  the  award  of  viewers,  or  makes  any  agree- 
ment with  the  Board  for  any  other  sum,  he  shall  not  sue  the 
county.  And  there  is  no  more  necessity  for  his  proving  that 
he  has  not  made  an  agreement  with  the  Board,  or  has  made 
any  effort  to  do  so  and  failed,  than  there  would  be  in  any  acti<Hi 
of  tort  in  proving  that  the  plaintiff  had  not  made  any  agree* 
ment  with  the  defendant  as  to  the  amount  of  daanagestr 


Oct.,  1865.]        LiKCOLBT  V.  Colusa  Coctkty*  665* 

Opfnlon  of  tbe  Coutt. 


Hatch  4k  McQuaid,  for  Bespondent. 

We  maintain  that  the  plaintiff  has  no  right  of  action  against 
the  connty.  He  had  no  right  to  sne  the  county  until  he  had 
first  presented  his  claim  to  the  Board  of  Supervisors  of  the 
county  for  allowance,  and  until  after  they  had  rejected  it  in 
whole  or  in  part.  He  had  no  right  to  sue  the  county  until  he 
had  made  an  effort  to  ^'  agree  with  the  Board  of  Supervisors 
as  to  the  ^ount  of  damages  sustained  "  by  him.  (Road  Law 
Statute,  1861,  Sec  7.) 

It  has  been  said  that  a  county  is  not  a  person  or  a  corpora* 
tion.  Again,  it  has  been  said  iJiat  counties  are  quasi  corpora- 
tions. At  common  law,  an  action  did  not  lie  against  a  county; 
and  such  was  the  law  of  this  State  until  the  Legislature  passed 
"An  Act  prescribing  the  manner  of  commencing  and  main- 
taining suits  by  or  against  counties,''  passed  May  11th,  1854. 
The  rule  at  common  law  proceeded  upon  the  principle  that  a 
county  government  is  part  of  the  State  government,  and  is, 
pro  tanio,  a  part  of  the  sovereign  power.  {Hunsaker  v.  Borden^ 
5  Cal.  228;  Oilman  v.  Contra  Costa  Co.,  8  Cal.  52,) 

The  twenty-fourth  section  of  the  Act  creating  a  Board  of 
Supervisors  in  the  several  counties  of  this  State,  passed  March 
20th,  1865,  shows  how  a  person  having  a  claim  against  a 
county  may  acquire  a  right  to  commence  his  action.  The 
Supreme  Court  of  this  State  have  frequently  had  occasion  to 
consider  the  section  of  the  statute,  above  quoted,  with  refer- 
ence to  the  right  of  the  citizen  to  bring  and  maintain  actions 
against  a  county.  {Price  v.  Sacramento  Co.,  6  Cal.  254; 
McCan/n  v.  Sierra  Co.,  7  CaL  121.) 

By  the  Court,  Shaftbb,  J. 

This  is  an  action  to  recover  three  thousand  dollars  as  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff  by  reason 
of  the  location  of  a  public  highway  over  his  laud  by  order  of 
the  Board  of  Supervisors  of  the  defendant  county. 

A  nonsuit  was  ordered  at  the  trial  on  the  ground  that  it 
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was  neither  alleged  in  the  complaint  nor  proved  as  a  fact,  that 
the  plaintiff  prior  to  the  commencement  of  the  action  ''could 
not  agree  with  the  Board  of  Supervisors  as  to  the  amount  of 
damages  sustained/'  nor  that  he  had  even  attempted  such 
agreement 

The  language  of  the  statute  is  as  follows :  ''  If  any  person 
or  persons  claiming  damages  on  account  of  the  location  or 
alteration  of  any  road  under  the  provisions  of  this  Act  shall 
be  dissatisfied  with  the  award  of  the  road  viewers,  and  cannot 
agree  with  the  Board  of  Supervisors  as  to  the  amount  of 
damages  sustained,  and  shall  refuse  to  receive  the  same,  such 
person  or  persons  shall  within  ten  days  from  the  time  of  the 
final  hearing,  conamence  an  action  against  the  county  by  name 
for  such  damages  in  a  Court  of  competent  jurisdiction;  which 
action  shall  be  conducted  in  like  manner  as  other  actions  in 
civil  cases  in  the  Courts  of  Justice  in  this  State."  (Acts  of 
1861,  p.  392,  Sec  7.) 

Under  the  Constitution,  private  property  cannot  be  taken 
for  public  use  except  upon  compensation  made.  It  is  com* 
petent  for  the  Legislature  to  fix  the  mode  of  ccmdemnation, 
the  method  by  which  the  damages  to  individuals  shall  be 
determined  and  the  proceedings  for  their  recovery.  This 
power  has  been  fully  exercised,  in  relation  to  lands  taken  for 
public  highways,  in  the  Act  of  1861.  Strict  compliance  with 
the  requirements  of  the  Act  is  necessary  to  accomplish  a  con- 
demnation on  the  part  of  the  public,  and  a  like  compliance 
with  all  the  provisions  relating  to  the  assessment  of  damages 
and  their  recovery  is  essential  also  on  the  part  of  the  land* 
owner.  Under  the  Act  of  1861,  a  person  whose  lands  have 
been  taken  for  a  public  road  has  no  right  of  action  against  the 
county  for  damages  imtil  after  a  fair  and  honest  attempt  on 
his  part  to  agree  upon  the  amount  with  the  Board  of  Supers 
visors.  Such  endeavor  is  a  condition  precedent  to  his  right 
to  sue.  The  provision  is  contained  in  most  if  not  in  all  of 
our  statutes  relating  to  the  condemnation  of  private  property 
to  public  use,  whether  directly,  or  indirectly  through  the 
action  of  corporations.     The  object  of  the  provision,  wherever 
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it  appears,  is  to  prevent  a  waste  of  money  by  needless  liti- 
gation, and  to  expedite  condemnations  whenever  the  pub- 
lic good  requires  that  they  should  be  made.  But  it  is  un- 
necessary to  pursue  the  argument,  for  in  Harper  v.  Richard- 
son (22  Cal.  251),  the  question  was  presented  and  decided, 
and  it  is  broadly  within  the  analogy  of  Oilmer  v.  Lime  PoitU 
(19  Cal.  47). 

Not  only  was  the  complaint  defective  on  the  ground  that 
it  contained  no  averment  that  the  plaintiff  "could  not  agree" 
with  the  Board  of  Supervisors  on  the  damages,  but  the  evi- 
dence upon  which  appellant  relies  as  malring  out  the  fact 
itself,  has  no  tendency  to  prove  it.  The  petition  for  the 
road  was  presented  to  the  Board  of  Supervisors  on  the  4th 
of  August,  1862;  and  on  the  same  day  the  plaintiff  filed  with 
the  Clerk  of  the  Board  a  petition  for  '^just  and  reasonable 
damages,"  in  the  event  that  the  road  should  be  laid  out.  The 
filing  of  this  paper  with  the  Clerk  was  the  only  ^tep  taken 
by  the  plaintiff  from  first  to  last,  in  the  matter  of  the  dam- 
ages. The  fourth  section  of  the  Act  of  1861  provides  that  *'any 
person  owning  land  through  which  it  is  proposed  to  locate  a 
public  highway,  and  desiring  to  apply  for  damages  in  conse- 
quence of  such  location,  shall  make  application  by  petition  in 
writing  to  the  Board  of  Supervisors  on  the  day  on  which  such 
application  shall  be  made,  wherein  he  shall  set  forth  the  par- 
ticular road  referred  to,  the  amount  and  character  of  the  land 
affected  thereby,  and  other  circumstances  relating  to  the  sub- 
ject of  damages  upon  such  land ;  and  all  persons  who  fail  to  do 
so  shall  be  considered  as  waiving  all  rights  to  damages."  Ob- 
viously, the  plaintiff's  purpose  in  filing  his  petition  with  the 
Clerk  was  to  avert  the  consequence  with  the  statute  would  have 
coupled  with  a  failure  on  his  part  so  to  do.  The  petition  was 
in  the  nature  of  a  pleading,  and  was  as  essential  to  the  life  of 
his  claim  as  is  an  answer  in  an  ordinary  action  at  law  to  save 
a  defendant  from  judgment  by  default.  It  was  a  statute  step 
taken  by  the  plaintiff  by  way  of  initiating  a  claim  for  dam- 
ages against  the  county,  and  the  most  that  can  be  said  concern- 
ing the  document  is,  that  the  plaintiff,  by  filing  it,  took  the  first 
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step  in  the  statute  series  toward  establishing  his  claim.    The 
petition  and  the  filing  of  it  begin  and  end  in  that.    If  the 
plaintiff  had  not  filed  the  petition,  there  would  have  been  noth- 
ing to  agree  about,  for  the  right  would  have  been  lost,  and  the 
Supervisors  would  have  been  guilty  of  malversation  in  office  if 
they  had  allowed  damages  to  the  plaintiff  in  any  amount.    An 
attempt,  at  least,  "to  agree  with  the  Board,'*  is  a  condition 
precedent  to  a  right  of  action ;  and  we  do  not  consider  that  the 
taking  of  one  step  amounts,  in  legal  effect,  to  the  taking  of  an- 
other differing  from  the  first  in  purpose  and  essential  nature. 
Nor  is  the  filing  of  the  petition  to  be  set  down  for  evidence  that 
»iny  overture  or  other  move  was  ever  made,  by  the  plaintiff  look- 
ing to  a  compromise  or  agreement  respecting  his  claim.    He  hnd 
his  statute  opportunity  of  making  the  merits  of  his  claim  known 
to  the  Board  on  the  22d  of  September,  when  they  met  under 
the  sixth  section  of  the  Act,  for  the  purpose  of  final  action  on 
the  general  question  and  all  collateral  matters  connected  there- 
with.   But  the  plaintiff  did  not  make  known  to  the  Board  on 
that  occasion,  nor  thereafter,  what  he  conceived  to  be  the 
amount  of  his  \*i\ist  and  reasonable  damages,"  nor  the  amount 
he  would  take  in  conciliation.    He  did  not  even  attend  the 
meeting.    Under  this  state  of  facts  we  cannot  consider  that 
the  evidence  of  the  plaintiff  had  any  tendency  to  show  that 
he  **could  not  agree  with  the  Board  of  Supervisors  as  to  the 
amount  of  damages  sustained/'  and  that  he  was  driven  to  bis 
action  by  necessity. 
Judgment  afSrmed. 

Mr.  Justice  Rhodes  expressed  no  opinion* 


HENRY  W.  SEALS  v.  CHARLES  MCLAUGHLIN 

VACATING  JUDGMENT  AND  AliLOWING  DEFENDANT  TO  ANSWEa.«-A  de- 
fendant upon  whom  no  service  of  summons  was  made,  but  against  whom  a 
judgment  has  been  entered  upon  his  demurrer,  after  an  attorney  kad  a^ 
peared  and  demurred  fotr  him  without  authority,  ia  not  antitledio  hmwB  the 
judgment  vacated  where  he  is  informed  before  judgment  that  an  attorney  has 
appeared  for  him,  and  a  long  time  elapses  before  judgnM&t^  mnd  hm  doaa  ast 
•how  that  hm  hat  a  meritorioua  defense. 
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.i*nin«at  tfi  AppeUast. 

Appbabancb  of  Attornbt  withoitt  AmrHOBiTT. —  TUe  appearance  of  an  at- 
torney for  a  defendant,  who  has  not  been  served  with  tummons,  gives  the 
Court  Jurisdiction  of  the  person,  eren  ti  the  attorney  appears  wlthoat 
authority. 

JuDOMBNT  UPON  OvBBRULiNG  OsuuBBJBB. —  Whsro  a  frlTolous  demurter  la  filed, 
and  no  leave  Is  asked  to  file  an  answer,  It  Is  not  error  for  the  Court  to 
enter  a  default  and  Judgment  for  plaintiff  upon  overruling  the  demurrer. 

•     Appeai«  from  the  District  Court,  Third  Judicial  District^ 
Santa  Clara  Conntj. 

There  were  several  defendants  in  the  action,  and  upon  over- 
ruling the  demurrer,  the  Court  entered  a  default  against  Mc- 
Laughlin, The  attorney  did  not  ask  for  leave  to  answer  for 
McLaughlin.     McLaughlin  alone  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Charles  N.  Pox,  for  Appellant 

We  claim  that  the  Court  erred,  whatever  may  hare  been 
.the  facts  in  regard  to  the  authority  under  which  McLaughlin 
had  been  brought  into  Court: 

First — In  treating  the  joint  demurrer  of  several  defendants 
as  the  separate  demurrer  of  McLaughlin  alone. 

Second  —  Li  entering  default  instanter  upon  overruling  de- 
murrer, without  giving  defendant  an  opportunity  to  answer 
We  think  the  same  rule  should  Rpply  in  such  cases  as  that 
laid  down  in  the  case  of  Oallagher  v.  Delany,  10  Cal.  410, 
where  the  Court  held  that  it  was  error  to  render  judgment 
final  upon  demurrer  to  plaintiff's  complaint;  that  if  the  de- 
murrer was  sustained,  it  should  have  been  with  leave  to  amend ; 
and  in  case  plaintiff  declined  to  amend,  then  the  judgment 
should  be  entered. 

We  are  entitled  to  relief  under  the  sixty-eighth  section  of 
the  Practice  Act  This  section  '^applies  not  only  to  cases 
where  judgment  has  been  taken  regularly,  without  personal 
service,  as  upon  publication^  but  also  to  cases  of  judgments 
entered  erroneously,  without  any  service  of  summons  or  ap- 
pearance of  defendant"     {Lewis  v.  Rigney  et  ah.,  21  CaL 

Li  this  case  there  was  no  service  of  summons  and  no  author- 
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ized  appearanca  "  It  is  sufficient  that  the  judgment  and  final 
process  against  an  individual  axe  itnauthorused,  to  jufilify  an 
application  by  him  to  set  them  asida'^  (Lambert  ▼•  Converse, 
22  Howard  Pr.  R.  265.) 

And  the  granting  of  the  relief  in  this  case  wiU  not  affect 
the  rights  of  the  plaintiff  as  against  the  other  defendants,  and 
con^iequently  our  rights  to  it  need^not  be  affected  bj  the  judg-* 
ment  or  daim  against  them.     (See  Lewis  v.  Bigney,  abow 
cited.) 

8.  0.  Houghtim,  for  Bespondent. 

The  judgment  had  become  final  by  tiie  expiration  of  the 
term  at  which  it  was  rendered.  (Btddmn  v.  Kramer,  2  Cal. 
583 ;  Suydam  v.  Pitcher,  4  Cal.  281;  Be  Castro  v.  Richardson, 
25  Cal.  49-) 

Even  though  the  Court  had  power  to  grant  the  motion  of 
defendant,  it  would  not  do  so  unless  it  was  made  to  appear 
that  the  defendant  had  or  would  sustain  some  injury  by  the 
judgment. 

By  the  Court,  Sawyisr,  J. 

This  is  an  appeal  from  a  judgment  entered  upon  default 
against  defendant,  McLaughlin,  after  overruling  demurrer  to 
the  complaint,  and  Arom  an  order  mbsequent  to  the  judgment 
denying  motion  to  vacate  it  The  motion  was  made  on  affi- 
davits of  defendant,  Gordon,  and  his  attorney,  on  the  ground 
that  the  appearance  on  behalf  of  McLaughlin  was  by  mistake 
and  without  authority.  The  action  was  brought  against  Qor- 
d(  .  and  several  of  his  tenants  to  recover  certain  lands  claimed 
by  Gordon.  It  does  not  appear  in  the  affidavits  by  direct 
averment  that  McLaughlin  was  not  also  a  tenant  of  Gordon. 
In  fact,  there  seems  to  be  in  Gordon's  affidavit,  a  studied 
avoidance  of  any  statement  as  to  the  relation  of  McLaughlin 
to  Gordon,  or  the  land.  There  was,  however,  conversation 
between  Gordon's  clerks  and  McLaughlin  upon  the  subject, 
and  Gordon  states  that  McLaughUiL  declined  to  join  in  lbs 
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defense,  and  said  he  would  defend  for  himself  when  served. 
*rhe  time  to  answer  being  about  to  expire,  Gordon's  attorney, 
by  his  direction,  telegraphed  to ''plaintiff's  attorney:  "Give  us 
some  ten  days  extension  as  to  all  the  defendants  except  Mc- 
Govem  and  Ramirez,  who  are  not  on  our  ranch."  5f o  answer 
having  been  received,  to  save  a  default  till  a  stipulation  for 
time  could  bo  procured,  Gk)rdon's  attorney  filed  a  demurrer 
lor  Gordon  and  all  the  defendants,  (including  McLaughlin  by 
mame,)  except  McGovem  and  Eamirez;  and  notified  the  plain- 
tiffs attorney  that  he  only  did  it  to  procure  time,  and  that  he 
did  not  intend  to  argue  it  Time  was  subsequently  given  to 
all  the  defendants  for  whom  the  attorneys  appeared.  When 
the  answer  was  filed  McLaughlin's  name  was  omitted.  Gor- 
don and  his  attorneys  disavow  any  authority  to  appear  for 
McLaughlin. 

On  the  12th  of  January  the  demurrer  of  McLaughlin  was 
overruled,  and  his  default  for  want  of  answer  entered.  The 
defendants  who  answered  appeared,  and  proofs  having  been 
heard,  judgment  was  rendered  against  all  the  defendants  on 
the  18th  of  January.  "No  proceedings  were  instituted  to  vacate 
the  judgment  against  McLaughlin  till  May  2d,  when  notice  of 
the  motion  was  served  -^  nearly  four  months  irfter  the  entry  of 
judgment,  and  long  after  the  expiration  of  the  term  at  which 
it  was  rendered. 

There  is  no  pretense  set  up  in  the  affidavits  that  McLaugh- 
lin has  any  shadow  of  right  to  the  land,  or  defense  to  the 
action ;  and  McLaughlin  himself  does  not  even  take  the  trouble 
to  make  an  affidavit  on  his  own  behalf  in  the  case.  On 
the  other  hand,  it  appears  by  the  affidavit  of  respondent  — 
which  is  not  in  any  particular  contradicted  —  that  he  had  taken 
a  copy  of  summons  and  complaint  for  the  purpose  of  having  it 
sent  to  San  Francisco  for  serviee  on  McLaughlin;  that  before 
service  he  was  informed  by  his  attorney  that  McLaughlin  had 
appeared,  and  service  was  unnecessary;  and,  in  consequence 
of  this  information,  the  summons  was  returned  without  ser- 
vice; that  soon  after  receiving  this  information  be  saw  defend- 
ant (McLaughlin)  and  informed  him  that  Gordon  had  caused 
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an  appearance  to  be  entered  for  him  (McLan^ilin) ;  that  oon- 
siderable  conversation  was  had  between  them  up<xi  the  sulh 
jecty  and  that  McLaughlin  treated  the  subject  with  such 
apparent  indifference  as  to  induce  respondent  to  suppose  that 
he  (McLaughlin)  cared  little  how  the  case  would  result 
He  also  avers  —  and  the  averment  is  wholly  uncontradicted— 
that  McLaughlin  has  no  right,  title  or  interest  of  any  kind  what- 
ever in  the  premises^  and  is  but  a  trespasser  thereon  without 
any  right  whatever. 

Conceding,  for  the  purposes  of  the  argument,  that  the 
defendant  is  one  of  the  parties  who  is  entitled  to  apply  to 
have  the  judgment  vacated  after  the  expiration  of  the  tenn 
under  section  sizty-ei^t  of  the  Practice  Act,  we  think  the 
Court  clearly  right  in  denying  the  motion,  under  the  circum- 
stances of  this  case.  There  was  an  appearance,  whidi  gave 
the  Court  jurisdiction*  The  appearance,  by  filing  demurrer, 
was  on  August  20th,  1863,  and  the  judgment  was  not  entered 
till  January  13th,  1864.  The  defendant  was  informed  of  (he 
fact  of  the  appearance,  made  no  objection,  and  took  no  steps 
to  vacate  it.  The  other  party  was  misled  by  his  action,  and 
for  that  reason  did  not  procure  a  service  which  he  mi^t  have 
done.  He  does  not  pretend  to  show  that  he  has  any  defeuee 
whatever;  and  the  other  party,  without  any  contradiction, 
shows  that  he  had  none,  but  was  a  mere  trespasser.  If  he 
has  any  meritorious  defense  he  has  not  shown  it,  and  he  has 
manifested  a  great  degree  of  laches,  and  a  singular  indifference 
in  regard  to  his  rights  by  which  the  plaintiff  was  misled  to 
his  injury.     We  think  the  motion  properly  denied* 

There  was  no  error  in  entering  judgment  for  want  of  an 
answer  upon  the  overruling  of  the  demurrer.  ^  When  a 
demurrer  to  a  complaint  is  overruled,  and  there  ia  no  answer 
filed,  the  Court  may,  upon  such  terms  as  may  be  jnat,  and 
upon  payment  of  costs^  allow  an  answer  to  be  filed.**  (Prac- 
tice Act,  Sec.  67.)  But  it  does  not  follow  that  it  muat  in  aD 
oases  be  done.  Ordinarily,  the  Court  should  doubtless  allow 
an  answer  to  be  filed  where  the  demurrer  has  been  interposcJ 
in  good  faith,  with  some  ground  for  supposing  that  it  wou^ 
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be  sustained.  But  in  this  case  no  leave  was  asked  to  file  an 
answer,  and  the  demurrer  was  manifestly  frivolous,  and  con- 
fessedly put  in  to  obtain  time,  without  any  intention  to  rely 
upon  it  Under  the  circumstances  there  was,  it  is  true,  no 
improper  use  intended  or  attempted  to  be  made  of  it  by  the 
attorneys  who  put  it  in.  But  there  was  no  error  in  entering 
judgment  upon  overruling  the  demurrer  thus  interposed. 
Judgment  and  order  affirmed. 


Mr.  Justice  Cusbjcy  expressed  no  opinion. 


THE  NEVADA  COUNTY  AND  SACRAIIENTO  CANAL 
COMPANY  V.  GEORGE  W.  KIDD  ei  ah. 

IfetslLCTANT  Mattbb  iif  A  COMPLAINT^ — ^Matter  eoiitalned  tti  an  amended  cmn- 
plalnt  it  not  IrreleTant  or  redundant  to  a  came  of  aetlon  aet  oat  In  the 
original  complaint  In  the  fame  action. 

AnNDBD  Complaint. —  TJnlesa  new  matter  Inserted  In  an  amended  complaint 
la  entirely  foreign  to  the  eanae  of  action  In  the  original  complaint,  the 
^neation  will  not  artae  on  motion  to  atrike  ont,  whether  tha  amendmenta  tn 
the  amended  complaint  go  farther  than  la  allowed  Ikj  oar  code  of  procedart 
touching  amendmenta 

OsxoiNAL  AKD  Amvndcd  COkpi^tnts. —  Fop  th#  purpose  of  determining 
whether  new  matter  contained  in  an  amended  complaint  la  entirely  foreign 
to  the  cause  of  action  contained  In  the  original  complaint;  the  original 
complaint  must  receWe  a  liberal  construction. 

AvlBimiaENTa  TO  CoupLAtKT  FOB  Watab  Riohts. —  If  the  complaint  apera  the 
ownership  of  land  In  the  bed  of  and  near  the  banka  of  a  atream,  and  work 
done  thereon  to  dig  a  canal  and  build  a  dam  to  oae  the  watera  of  the  atream, 
and  is  framed  for  a  Judgment  to  recorer  possession  of  the  property  from 
one  who  ia  averred  to  hare  ousted  plaintiff,  if  the  plaintiff  asks  it,  he  should 
be  allowed  to  amend  hia  complaint  by  Insertlng^  therein  apcrmcnta  of  hia 
prior  appropriation  of  the  water  and  a  diyerslon  by  defendant,,  with  prayer 
for  an  injunction. 

AixowAKOB  OP  AMmnxnNTs  vo  A  CoMFLATNT.-— An  amendment  ahould  be 
allowed  to  a  complaint  at  the  requeat  of  the  plalntlfl,  ao  aa  to  make  it 
express  the  cause  of  action  originally  intended  but  ambiguooaly  expressed, 
if  the  intention  is  manifest  on  the  face  of  the  complaint. 

J»er  BAnnnBsoN,  C.  J.,  Ctmsnr,  J.,  eancurrino:  *   1  , 

GoNSTBUCnoN  OP  A  P1.BADIK0.-*  The  common  Ikw  rale  that  a  pleading  nraat  be 
taken  most  strongly  against  the  pleader  where  the  language  uaed  Is  am< 
biguous,  haa  no  application  Where  the  pleader  confeasea  that  hia  pleading  la 
■amigiicaa  and  adda  to  liiiiehd'lt^ 
Vol.  XXVIII.— 48 
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Apfxai^  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict,' Nevada  County. 

The  following  was  the  original  complaint  in  this  action: 

"  The  plaintiff,  a  body  corporate  under  the  lawB  of  the  State 
of  California,  created  on  or  about  the  28th  day  of  June,  A.  D. 
1851,  under  the  name  and  style  of  *  The  South  Yuba  Mining 
and  Sacramento  Canal  Company,'  but  now  exercising  its  func- 
tions and  using  the  corporate  name  of  the  *  Nevada  County  and 
Sacramento  Canal  Company,'  by  virtue  of  a  special  Act 
of  the  .Legislature  of  the  said  State  of  California,  which  was 
duly  signed,  and  on  the  same  day  approved  by  his  excellency 
the  Governor  of  said  State,  to  wit:  on  the  20th  day  of  Jan- 
uary, A.  D.  1855,  whereby  the  same  became  a  law,  said  plain- 
tiff in  its  capacity  of  a  corporate  body,  and  by  its  name,  com- 
plaining, charges  and  avers  that  on  and  before,  and  for  a 
long  time  prior  to  the  14th,  the  15th,  and  16th  days  of  Feb- 
ruary, A.  D.  1855,  the  plaintiff  was  the  owner  in  fee,  as  he  is 
informed  and  believes,  and  had  been  in  the  peaceable  and  quite 
possession  of  the  following  described  sections,  lots,  pieces,  or 
parcels  of  land,  enjoying  the  rents  and  profits  thereof,  to  wit: 
the  first  commencing  on  the  South  Yuba  Eiver,  four  hundred 
and  twenty  rods  above  the  summit  of  the  gap  which  divides 
the  south  branch  of  the  said  Tuba  from  the  waters  of  Bear 
Biver,  and  which  summit  is  a  part  of  a  small  valley  reaching 
within  eighty  rods  of  the  said  Yuba  River,  and  better  known 
by  the  name  of  "  Bear  Valley  Gap.^  Said  point  of  commence- 
ment is  designated  by  being  a  short  distance  above  some  falls 
or  rapids  in  said  river,  and  where  a  pine  or  fir  tree  had  fallen, 
and  on  or  about  the  said  14th,  15th,  and  16th  days  of  Feb- 
ruary, A.  D.  1855,  did  lie  quite  across  the  stream  of  the  said 
South  Yuba  Eiver,  above  the  water  thereof;  thence  down  the 
east  side  of  said  river  with  its  meanders  three  hundred  and 
forty  rods;  and  thence  eighty  rods  or  thereabout  into  said 
valley  to  a  cabin  or  small  house  erected  by  plaintiff;  said  sefr^ 
tion,  lot,  piece,  or  parcel  of  land  having  a  width  of  six  h»in- 
dred  and  sixty  feet,  more  or  lees^  for  its  whole  length,  with  the 
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bank  of  the  river  and  the  monntains  on  the  north  and  north- 
eastj  and  on  the  south  and  southeast,  Bear  Valley ;  said  prem- 
ises being  situated  in  part  in  said  Bear  Valley  Gap,  and  a  gorge 
running  dovra  from  the  mountains  on  the  right  hand  side  of 
said  river,  as  the  same  is  ascended  from  said  gap,  as  he  is  in* 
formed  and  verily  believes. 

"  The  other  section,  lot,  piece,  or  parcel  of  land,  adjoins  the 
first  above  described  premises,  commencing  at  said  cabin  or 
small  house,  having  the  same  length  and  width,  to  wit:  a  length 
of  four  hundred  and  twenty  rods,  by  a  width  of  six  hundred  and 
sixty  feet,  more  or  less,  and  extending  southwest  into  the  said 
Bear  Valley,  and  being  a  part  thereof,  as  he  is  informed  and 
verily  believes. 

^^That  by  virtue  of  its  ownership  of  said  sections,  lots, 
pieces  or  parcels  of  land^  said  plaintiff  entered  on  said  land 
with  all  and  singular  the  appurtenances  appertaining  thereto, 
and  was  possessed  thereof;  and  the  said  plaintiff  being  so 
possessed  of  said  land  and  premises,  caused  levels  to  be  taken^ 
and  a  survey  to  be  made  for  a  flumey  canal  or  ditch,  and 
caused  notices  to  be  posted  to  the  effect  that  plaintiff  claimed 
all  the  waters  of  the  South  Yuba  Biver  for  mining  and  other 
purposes,  and  thereupon  plaintiff  erected  a  cabin  or  small 
house,  and  commenced  to  work  upon  said  flume^  canal  ox 
ditch,  and  for  a  long  time,  to  wit:  from  on  or  about  the  month 
of  June,  A.  D.  1851,  until  on  or  about  the  16th  day  of  Fe1> 
ruary,  A.  D,  1855,  did  work  thereon  by  its  representatives^ 
agents,  and  servants,  and  did  enjoy  the  profits  and  revenues 
thereof,  as  he  is  informed  and  verily  believes.  And  that  the 
point  above  described,  where  said  pine  or  fir  tree  had  fallen 
and  lay  across  said  stream,  was  located,  held,  enjoyed,  and 
possessed  by  the  plaintiff,  as  a  location  for  a  dam  to  turn  the 
waters  of  the  said  South  Yuba  River  into  its  flume,  canal  or 
ditch,  and  that  upon  said  location  and  premises  said  plaintiff 
had  expended  large  sums  of  money;  that  the  defendants  in 
the  above  entitled  cause  afterwards,  to  wit:  on  or  about  the 
sixteenth  day  of  February,  A.  D.  1855,  with  force  and  arms, 
entered  into  and  upon  the  above  described  two  sections,  lots, 
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pieces  or  parcels  of  land,  with  the  appurtenances  belonging 
theireto,  in  the  possession  of  said  plaintifP,  and  the  said  defend- 
ants  ejected  said  plaintiff  out  of  the  possession  of  the  said  two 
flections,  lots,  pieces  or  parcels  of  land,  and  out  of  all  and 
singular  the  appurtenances  thereunto  belonging.  And  that 
said  defendants  did,  on  or  about  the  16th  daj  of  February, 
A.  D.  1865,  wrongfully  and  unlawfully,  with  force  and  arms, 
drive  off  the  agents  and  servants  of  said  plaintiff,  who  were 
then,  in  behalf  of  plaintiff,  employed  in  the  construction  of  the 
said  dam  which  plaintiff  was  then  building  at  the  aforesaid 
^int,  for  the  purpose  of  diverting  the  waters  of  the  stream  of 
the  said  Yuba  Biver,  and  that  said  defendants  have,  since  said 
16th  day  of  February,  constructed  a  flume,  which  runs  from 
the  point  above  described  where  said  pine  or  fir  tree  lay  across 
the  said  Yuba  Biver,  through  the  two  sections  of  land  above 
described  belonging  as  aforesaid  to  plaintiff,  southwest  towards 
the  summit  dividing  the  waters  of  Bear  Biver  and  Steep  Hol- 
low Creek,  on  the  line  surveyed  through  said  lands  of  plain- 
tiff, and  upon  which  plaintiff  has  had  his  agents  and  servants 
employed  in  oonstructing  its  said  flume,  canal  or  ditch,  and 
that  said  defendants  unlawfully  detain  from  plaintiff  all  said 
lots  of  land,  and  the  appurtenances  thereunto  belonging,  to- 
gether with  all  the  improvements  made  by  said  plaintiff  as 
aforesaid,  together  with  its  line  of  survey,  and  have  wrong- 
fully and  unlawfully,  with  force  and  arms,  obstructed  and  pre- 
vented the  erection  of  the  works  designed  by  plaintiff,  thereby 
causing  to  plaintiff  great  damages  and  loss,  to  wit:  damages 
in  the  sum  of  one  hundred  thousand  dollars,  and  that  said 
anhount  has  accrued  on  account  of  said  wrongful  acts  since  the 
6th  day  of  March,  A.  D.  1856. 

"Wherefore  plaintiff  brings  this  suit,  and  prays  for  a  judg- 
n^etit  for  a  restitution  of  all  the  above  described  premises,  and 
one  hundred  thousand  dollars  damages,  together  with  costs  and 
money  expended,  and  disbursements,  and  for  general  relief.'^ 

The  Courts  on  defendants'  motion,  struck  out  of  the  amended 
complaint,  as  irrelevant  and  redundant,  the  following: 
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^^  That  said  land  and  said  point  on  said  TJLver  was  o^nined^  pos- 
seseedy  and  occupied  bj  plaintiff,  for  the  purpose  of  construct- 
ing a  canal  through  and  upon  the  same,  to  divert  and  c^riy 
the  water  of  said  river  flowing  down  to  said  point  into  the 
mining  region  below  said  Bear  Vallej,  to  be  used  for  mining 
and  other  purposes,  and  that  plaintiff  did  locate  and  survey  a 
line  of  ditch  or  canal  for  the  purpose  aforesaid,'  upon  and 
throng  the  land  aforesaid,  from  the  point  aforesaid  on  said 
liver,  and  located  and  occupied  said  point  for  the  purpose  of 
eonstructing  a  dam  thereat  and  thet^eon^  to  divert  all  the  water 
of  said  rirer  at  said  poin^t  into  the  canal  located  by  plaintiff  as 
aforesaid.  That  having  made  said  location  of  said  claim  and 
said  canal,  and  having  taken  and  acquired  actual  and  peaitse* 
able  possession  of  the  premises  aforesaid,  plaintiff  cammenced 
the  actual  construction  of  a  dam  at  the  point  aforesaid,  for  the 
purpose  aforesaid,  and  the  construction  of  a  canal  for  the  pui^ 
pose  aforesaid,  on  the  line  and  upon  the  premises  aforesaid, 
whereby  plaintiff  alleges  that  by  reason  of  the  matter  herein- 
before stated  it  became  entitled  to  the  osclusive  use  and  pos- 
session of  the  water  flowing  down  said  river  at  the  point 
aforesaid,  and  the  right  to  divert  the  same  from  its  natural  bed.'^ 
*  ♦  *  "and  soon  thereafter  commenced  the  construc- 
tion of  a  canal  upon  the  line  located  by  plaintiff  as  aforesaid, 
and  through  the  land  aforesaid,  and  the  cofistructidtb  of  a  dam 
at  the  point  aforesaid,  for  the  purpose  of  divertiug  the  water 
of  said  Yuba  River  into  dnch  canal,  and  continued  such  con- 
struction until  they  completed  said  dam  and  canal,  the  same 
bring  the  canal  known  and  called  the  South  Yuba  Canal,  and 
diverted  the  water  of  said  river  at  tiie  point  aforesaid  by 
means  of  said  dam  and  canal  through  said  canal." 

The  amended  complaint  contained  a  prayer  for  an  injunc- 
tion. Defendant  recovered  judgment,  and  plaintiff  appealed 
and  assigned  as  error  the  order  of  the  Court  spiking  out  por- 
tions of  the  complaint  The  complaint  as  left,  after  the  Court 
had  made  the  order  striking  out,  fttated  a  cause  of  action  for 
recovery  of  poesessiosi  of  the  land. 
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The  Other  facts  are  stated  in  the  opinion  of  the  Court 
E.  Gasserly,  and  W.  H.  L.  Barnes,  for  Appellant 

The  complaint,  though  inartificially,  or  even  imperfectly 
drawn;  indicates  distinctly  enough  lihe  scope  and  purpose  of 
tiie  suit  The  action  is  for  a  smes  of  trespasses  upon  the 
plaintiff's  lands  and  property^  but  mainly  upon  its  water  rights 
in  and  connected  with  the  same,  and  especially  its  rights  to 
appropriate  and  divert  all  the  waters  of  the  South  Yuba 
iRiver,  for  mining  and  other  purposes,  by  and  thnm^  a  dam 
connecting  with  a  ditch  or  flume  in  course  of  construction  at 
and  from  a  point  on  the  river,  and  pea&ing  through  and  over 
the  plaintiff's  lands. 

In  this  State  the  liberal  exercise  of  the  right  of  amendment 
of  pleadings  is  deemed  to  be  highly  conducive  to  the  full  and 
prompt  administration  of  justice,  and  is  broadly  sustained  by 
this  Court.  A  few  cases  will  be  cited:  first,  for  the  general 
doctrine,  and  next  f<Mr  the  particular  applications  of  it: 

General  doctrine: — McMillan  v.  Dana,  18  CaL  349,  subd. 
4 ;  Roland  v.  Kreyenhagen,  18  Cal.  457 ;  Pierson  v.  McCahiU, 
22  CaL  130,  131;  Lestrade  v.  BaHh,  17  Cal.  289;  Gillen  v. 
Hutchinson,  16  Cal.  156,  sub.  fin. ;  Smith  v.  YreJea  County,  14 
Cal.  201,  202;  OannoUy  v.  Pech,  8  CaL  82;  OaUagh&r  v. 
Dehmy,  10  CaL  410 ;  and  see  12  Cal.  449. 

Particular  applications:  —  McDonald  v.  Bear  River  Comr 
pany,  15  CaL  145,  149  —  complaint  held  by  this  Court  fatally 
defective  as  "  looking  to  equitable  relief  only,  and  not  sufficient 
to  authorize-  a  determination  of  the  legal  rights  of  the  parties," 
(p.  148,)  allowed  in  this  Court,  upon  remanding  the  cause,  to 
be  amended  so  as  to  obviate  the  defect  Connolly  v.  PecJc,  3 
CaL  75-82  — to  the  same  effect  Robinson  v.  Smith,  14  Cal. 
254 — joint  plea  of  Statute  of  Limitations  amended  on  the 
trial,  after  it  was  held  bad,  by  the  filing  of  a  separate  plea. 
Tryon  v.  Sutton,  13  Cal.  490,  498,  494  —  complaint  on  assign- 
ment of  a  mortgage  by  a  married  woman  without  her  hus- 
band's concurrence;  held  fatally  deiecdve,  but  allowed  to  be 
amended. 
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George  Cadwalader,  for  Bespondenta. 

It  was  a  pure  and  simple  complaint  in  ejectment,  averring 
title  and  possession  in  plaintiff,  an  ouster  and  detention  by 
defendants,  and  claiming  judgment  for  restitution.  Instead  of 
a  simple  allegation  of  ouster  by  defendants,  the  complaint 
averred  at  length  the  manner  of  the  ouster,  or  the  intention  of 
the  defendants  in  seizing  the  land,  etc.  These  comments  were 
unnecessary  and  improper,  (Oarrison  v.  Sampson,  16  Cal.  95 ; 
Boles  V.  WeifenbacJc,  15  Cal.  144;  Payne  &  Dewey  v.  Tread- 
well,  16  Cal.  243,)  and  could  have  been  stdcken  out  on 
motion,  Coryell  v.  Cain,  16  Cal.  671;)  but  they  do  not  alter 
the  nature  of  the  action,  which  was  simple  ejectment  to 
recover  possession  of  certain  parcels  of  land. 

The  amendments  raise  the  question  of  the  right  to  the  use 
of  the  waters  of  the  Yuba,  and  claim  damages  for  their 
diversion  by  defendants.  Now,  the  defendants  could  admit 
every  material  allegation  of  the  original  complaint,  and  it 
would  not  follow  that  plaintiff  is  entitled  to  use  a  drop  of  the 
Yuba  water.  The  plaintiff  may  have  owned  the  strip  of  land, 
as  claimed,  and  the  defendants,  by  prior  appropriation,  or 
subsequent  appropriation  and  adverse  use,  may  have  acquired 
a  right  to  the  water.  The  numerous  cases  cited  by  appellant's 
counsel  in  their  brief  merely  show  that  wKere  there  has  been 
no  gross  abuse  of  discretion  by  an  inferior  Court  in  the  matter 
of  an  amendment,  the  appellate  Court  will  not  interfere. 

By  the  Court,  SA2n>BB80N,  C.  J. 

The  motion  to  strike  out  certain  portions  of  the  amended 
complaint  was  made  upon  two  grounds:  first,  because  the 
same  were  irrelevant  and  redundant ;  and  second,  because  they 
contained  a  cause  or  causes  of  action  not  embraced  in  the 
original  complaint. 

So  far  as  the  first  ground  is  concerned,  our  examination 
must  be  confined  to  the  amended  complaint,  for  it  cannot  be 
said  that  any  matter  contained  in  one  pleading  is  irrelevant 
or  redundant  to  a  cause  of  action  set  out  in  another  and  differ- 
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ent  pleading.  It  is  obvious  on  inspection  that  the  matter 
stricken  from  the  amended  complaint  was  not  irrelevant  or 
redundant  to  the  cause  of  action  therein  set  forth,  and  we  do 
not  understand  counsel  for  the  respondents  as  claiming  that  it 
was.  We  may  therefore  dismiss  that  branch  of  the  motion 
without  further  comment 

It  is  unnecessary  to  discuss  the  questions  (so  elaborately 
argued  by  counsel)  which  would  be  presented  were  we  to 
assume,  as  alleged  in  the  second  ground  upon  which  the 
motion  was  made,  that  the  amended  complaint  contains  a 
cause  or  causes  of  action  not  alleged,  or  more  properly  speak- 
ing, attempted  to  be  alleged  in  the  original,  for  the  reason 
that,  after  a  careful  examination  and  comparison  of  both,  we 
have  come  to  the  conclusion  that  such  is  not  the  fact. 

The  matter  stricken  out  of  the  amended  complaint  mainly 
relates  to  the  alleged  right  of  the  plaintiff  to  the  use  of  the 
waters  of  the  South  Yuba  River,  and  the  alleged  interference 
by  the  defendants  with  the  enjoyment  of  that  right,  to  the 
damage  and  prejudice  of  the  plaintiff.  Is  this  matter  entirely 
foreign  to  the  original  complaint  ?  If  it  is,  the  question  as  to 
whether  the  amended  complaint  goes  further  than  is  allowed 
ij  our  code  of  procedure  touching  amendments  arises,  other- 
wise not. 

T^OT  the  purpose  of  determining  this  question,  the  allega- 
tions of  the  original  complaint  must  receive  a  liberal  construc- 
tion, with  a  view  to  substantial  justice  between  the  parties, 
(Prac.  Act,  Sec.  70;)  and  we  may  add,  that  they  must  be  read 
in  the  light  of  the  law  governing  water  jights  in  the  mineral 
regions  of  this  State,  as  it  stood  at  the  time  the  complaint  was 
drawn,  which  was  as  far  back  as  October,  1855.  At  that  time 
this  branch  of  our  local  law  had  not  altogether  cast  off  its 
milk  and  swaddling  clothes.  The  rules  governing  the  acqui- 
sition and  tenures  of  water  rights  by  miners  and  ditch  or  canal 
companies  had  not  been  so  clearly  defined  as  they  have  been 
since  that  time.  The  profession  had  not  fully  learned  to  regard 
those  rights  as  something  separate  and  apart  from  an  ownership 
of  the  soil,  but  to  some  extent,  at  least,  continued  to  regard 
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them  as  in  some  measure  dependent  upon  a  right  or  title  to 
the  land.  There  was  ^Iso  some  doubt  and  conflict  of  opinion 
as  to  what  was  tlie  ptoper  remedy  in  case  of  an  ouster  or  inter- 
ference with  the  possession  and  enjoyment  of  such  rights  — 
whether  it  was  necessary  for  the  plaintiff  to  sue  for  the  pos- 
session of  the  land,  or  content  himself  with  alleging  a  prior 
appropriation  of  the  water  merely.  The  original  complaint  in 
this  case,  as  will  appear  hereafter,  was  drawn  upon  the  former 
theory.  When,  therefore,  we  read  it  for  the  purpose  of  ascer- 
taining what  is  the  substantial  cause  of  action  therein  ^t.  forth, 
or  attempted  to  be  set  forth,  we  must  not  overlol>k  the  condi- 
tion of  the  law  as  above  described. 

The  complaint  commences  by  averring  that  the  plaintiff  is 
a  corporation,  and,  although  it  is  not  expressly  averred,  yet  it 
is  apparent  from  the  name  and  style  of  the  corporation  and 
other  matters  set  but  in  the  complaint,  that  the  corporation 
was  formed  for  the  purpose  of  carrying  on  the  canal  or  ditch 
business,  as  known  and  understood  in  the  mineral  regions  of 
the  State.  Being  a  corporation,  the  plaintiff  had  no  capacity 
to  take  or  hold  land  beyond  the  necessities  of  its  business. 
The  very  object  and  purpose  of  its  formation  was  the  acquisi- 
tion and  use  of  water  rights  and  privileges  as  a  principal  things 
and  not  the  acquisition  and  use  of  land  except  Cifi  something 
incidental  to  the  main  purpose.  It  is  true  that  this  fact>  by 
itself  considered,  is  not  entided  to  much  weight,  but  when 
considered  in  connection  with  other  facts  and  circumstances 
which  appear,  as  we  shall  presently  see,  in  the  body  of  the 
complaint,  it  is  worthy  of  notice  in  determining  what  was  the 
substantial  cause  of  action  upon  which  the  plaintiff  relied,  and 
which  it  intended  to  allege. 

The  complaint  thereafter  substantially  takes  on  the  form  of 
ft  complaint  for  the  recovery  of  real  property  and  avers  that 
the  plaintiff  is  the  owner  in  f ee  (xf  certain  lands,  describing 
them  in  part  as  bounded  'by  the  South  Yuba  Eiver;  t)ut  it  is 
apparent  from  what  follows  the  description  of  the  lands  that  a 
recovery  of  the  possession  of  the  lands  was  not  the  sole  and 


683  Nbvai>a  Co.  &  Sac.  Cjlsjll  Co.  v.  Kibd.  [Sup.Cu 

Opinion  of  th€  Court. 

only  purpose  of  the  action.     On  the  contrary,  the  plaintiff 
seems  to  have  alleged  its  ownership  of  the  land  more  by  way 
of  inducement  than   as  a  principal  thing,  or  aa  a  supposed 
necessary  foundation  for  the  water  rights  or  privileges  subse- 
quently asserted  and  claimed;  for  immediately  upon  the  hed 
of  the  description  of  the  lands,  the  complaint  proceeds  in  these 
words:    ^^That  by  virtue  of  its  ownership  of  said  sections,  lots, 
pieces  or  parcels  of  land,  said  plaintiff  entered  on  said  land 
with  all  and  singular  the  appurtenances  pertaining  thereto,  and 
was  possessed  thereof;  and  the  said  plaintiff,  being  so  pos- 
sessed of  said  land  and  premises,  caused  levels  to  be  taken  and 
a  survey  to  he  made  for  a  flume,  canal  or  ditch,  and  caused 
notices  to  he  posted  to  the  effect  that  plaintiff  claimed  all  the 
ioaters  of  the  South  Yvba  River,  for  mining  and  other  pur- 
poses, and  thereupon  the  plaintiff  erected  a  cabin  or  small  house 
and  commenced  to  work  upon  said  flume,  canal  or  ditch,  and 
for  a  long  time,  to  wit:  from  on  or  about  the  month  of  June, 
1851,  until  on  or  about  the  16th  day  of  February,  1855,  did 
work  thereon  by  its  representatives,  agents  and  servants,  and 
did  enjoy  the  profits  and  revenues  thereof,  as  it  is  informed 
and  verily  believes.    And  that  the  point  above  described,  where 
said  pine  or  fir  tree  had  fallen  and  lay  across  said  stream,  was 
located,  held,  enjoyed  and  possessed  by  the  plaintiff  as  a  loca- 
tion for  a  dam  to  turn  the  waters  of  the  said  South  Yuba  Biver 
into  its  flumSy  canal  or  ditch,  and  that  upon  said  location  and 
premises  said  plaintiff  had  expended  large  sums  of  money; 
that  the  defendants  in  the  above  entitled  cause  afterwards,  to 
wit:  on  or  about  the  16th  day  of  February,  1855,  with  force 
and  arms,  entered  into  and  upon  the  above  described  two  sec- 
tions, lots,  pieces  or  parcels  of  land,  with  the  appurtenances 
belonging  thereto,  in  the  possession  of  said  plaintiff,  and  the 
said  defendants  ejected  said  plaintiff  out  of  the  possession  of 
the  said  two  sections,  lota,  pieces  or  parcels  of  land,  and  out 
of  all  and  singular  the  appurtenances  thereunto  belonging." 
By  the  word  "appurtenances"  the  pleader  manifestly  refers 
to  the  plaintiff's  alleged  water  rights. 

Thereafter  it  is  averred  in  substance  that  defendants  entered 


Oct.  1865.]  NEVADA  Co.  &  Sac.  Canal  Co.  v.  Kxdd.  683 

Opinion  of  the  Conrt  on  Petition  tor  Behearlng. 

and  drove  off  the  plaintifiPs  agents  at  work  upon  the  dam  and 
canal,  and  took  forcible  possession  of  the  plaintiff's  dam  and 
survey,  and  constructed  for  themselves  a  dam  and  flume  and 
forcibly  prevented  the  plaintiff  from  proceeding  with  the  erec- 
tion of  the  works  designed  by  it,  to  its  damage,  in  the  sum  of 
one  hundred  thousand  dollars,  and  closing  with  a  prayer  for 
restitution,  damages  and  general  relief. 

To  hold  that  this  complaint  was  framed  solely  for  the  pur- 
pose of  recovering  the  possession  of  the  lands  therein  described, 
regardless  of  all  right  or  claim  to  the  waters  of  the  South  Yuba 
River  for  canal  purposes,,  would  be  to  hold  that  more  than 
half  of  the  body  of  the  complaint  is  meaningless,  and  was 
inserted  without  design  and  for  no  useful  purpose.  We  cannot 
so  regard  it  On  the  contrary,  we  are  satisfied,  from  the  whole 
tenor  and  scope  of  the  complaint,  that  in  the  mind  of  the 
pleader  the  trespass  upon  the  plaintiff's  alleged  water  rights 
by  the  defendants  was  the  gravamen  of  the  action,  and  that  a 
restoration  to  those  rights  was  the  principal  object  sought  by 
the  institution  of  the  suit. 

It  follows  that  the  Court  below  erred  in  allowing  the  motion 
to  strike  out,  and  that  the  judgment  must  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Ordered  accordingly. 

Sawykb,  J.,  dissenting. 
I  dissent 

On  petition  for  rehearing,  Saitdebsoit,  C.  J.,  delivered  the 
following  opinion,  CtmsBY,  J.,  concurring: 

A  petition  for  rehearing  has  been  filed  in  which  it  is  sug- 
gested that  in  the  interpretation  of  the  original  complaint  in 
this  case  we  have  adopted  the  wrong  rule  of  construction. 
We  adopted  the  rule  prescribed  in  the  seventieth  section  of 
the  code  of  procedure,  which  is  in  the  following  language : 

^  In  the  oonstmotion  of  a  pleading  for  the  purpose  of  deter- 
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idining  its  effects^  its  allegationfl  shall  be  liberally  oonstrued 
'With  It  ifiew  to  substantial  justice  between  the  parties.*^ 

If  the  foregoing  rule  can  have  anj  application  whatever  it 
is  to  a  case  like  the  present 

'  The  common  law  rule  that  a  pleading  must  be  taken  most 
strongly  against  the  pleader  where  the  language  used  is  am- 
biguous has  not,  as  counsel  seems  to  suppose,  been  forgotten 
by  us;  but  we  did  not  fall  into  the  error  of  supposing  that  it 
liad  any  application  to  the  question  presented  by  the  record 
ill  this  case.  Where  the  pleader  stands  upon  his  pleading  and 
nminiains  its  sufficiency  in  law  in  the  presence  of  a  demurrer 
or  other  hostile  attack^  the  rule  to  which  counsel  appeals  with 
So  mudi  confidence  undoubtedly  applies.  In  such  a  case  all 
doubts  are  to  be  resolved  against  the  pleader.  He  asks  no 
mercy  and  is  entitled  to  no  quarter.  But  that  is  not  this  casa 
Here  the  pleader  confesses  tiiat  his  pleading  is  bad,  and  that 
it  imperfectly  and  ambiguDUidy  expresses  his  meaning  and 
intent^  and  he  therefore  appeals  to  the  mercy  of  the  Court  to 
b6  aillowed  to  amend  it  **  in  furtherance  of  justice,''  so  as  to 
Jirestot  more  clearly  his  cause  of  complaint  To  such  a  case, 
the  rule  under  consideration,  which  is  a  rule  of  war  and  not 
of  merqy,  can  have  no  possible  application;  on  the  contraiy, 
the  utmost  liberality,  consistent  with  the  ends  of  justice^ 
ought  to  be  exercised  by  the  Court 

.  But  it  is,  in  effect,  further  claimed  that  the  rule  in  question 
ought  to  be  applied  to  this  case  at  least,  because  the  plaintif  . 
has  allowed  it  to  sleep  in  the  Clerk's  office  for  nearly  ten  years. 
If  tiie  case  has  been  allowed  to  sleep  to  the  prejudice  of  the 
defendants,  the  fault  is  theirs.  They  have  bad  it  in  their 
power  to  force  the  case  to  a  final  result  at  any  time,  as  mud 
so  as  the  plaintiff.  Why  the  case  was  thus  allowed  to  sleep  is 
entirely  unexplained  by  the  record,  and  we  are  bound  to  pre- 
sume that  it  was  by  mutual  consent.  Such  being  the  csse^ 
neither  party  can  complain  of  the  delay^  whether  there  vas 
any  good  cause  for  it  or  not 

Beh^arin^  denied* 
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Opinion  ot  the  Conrt  on  Petition  for  Rehewrlng. 

SuAFTER,  J.y  ooncarring  specially. 

I  concur  in  the  order. 

Mr.  Justice  Rhodes  and  Mr.  Justice  Sawtxb  did  not  ezpreia 
any  opinion  on  the  petition  for  rehearing. 
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Iii|iuietioii  Bond.— Plaintiff  in  aetion  on,  cannot  reooTor  attornoy's 
foes  nnleas  they  haTe  been  actually  paid  or  secured,  pp.  12,  IS. 

Principle  of  the  decision  approved  and  applied  in  Roussin  t.  Stewart, 
83  CaL  212;  Porter  y.  Hopkins,  63  CaL  64;  Blder  v.  Kutner,  97  CaL 
495;  and  California  Dry-Dock  Co.  y.  Armstrong,  8  Sawy.  029;  9.  C.  17 
Fed.  Rep.  220.  Distinguished  in  Lott  v.  Mitchell,  32  CaL  26,  holding  that 
the  sheriff  could  not  maintain  an  action  on  an  indemnity  bond  because 
a  judgment  had  been  recovered  against  him,  but  must  first  pay  the  judg- 
ment. Denied  in  Wittich  y.  O'Neal,  22  Fla.  699,  as  being  contrary  to  the 
weight  of  authority.  Cited,  to  the  ruling  stated*  in  77  Am.  Dee.  169, 
160,  note. 

28  CU.  13-21.    FORD  t.  CHAMBERS. 

Change  of  PonettioB  of  Goods  Sold.— When  vendee  takes  entire  eon- 
tiol  of  business,  and  an  inventory  is  taken  before  levy,  change  of  pos- 
session is  BuiBcient,  and  retention  of  the  clerks  of  the  vendor  in  soeh 
case  wiU  not  vitiate  the  transfer,  pp.  119,  120. 

Oted,  as  authority  with  approval,  in  Levy  v.  Scott,  116  CaL  48; 
Grady  v.  Baker,  3  Dak.  Ter.  800;  Shelton  v.  Franklin,  68  111.  338;  Gray 
V.  Sullivan,  10  Nev.  424;  and  11  Am.  Rep.  90,  note.  Distinguished  in 
Howard  v.  Dwig^t,  8  S.  Dak.  404,  in  which  case  the  vendee  did  not  as- 
sume control  of  the  business.  Distinguished  also  in  Gray  v.  Sullivan, 
10  Not.  437,  dissenting  opinion  of  Beatty,  J. 

General  Citations^— In  Waldnm  v.  Waldron,  86  Oal.  269,  holding  ^at 
where,  upon  the  findings  of  fact,  the  judgment  should  have  been  for  the 
defendant  and  the  ease  appears  to  have  been  thoroughly  tried  as.ts 
the  faets,  and  it  appean  very  improbable  that  a  new  trial  would  result 
more  favorably  to  the  plaintiff,  the  judgment  will  be  reversed,  mod  the 
eowt  below  directed  to  render  judgment  for  defendant. 
NoteH  Cal.  Rep.— 88  1393 
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28  Gal.  21-26.    DORSET  ▼.  SMYTH. 

Office  and  Officer. — Salary  of  an  office  is  incident  to  the  title,  and  pay- 
ment of  the  salary  to  one  in  possession  without  title  will  not  prereiii 
the  one  having  title  from  receiving  the  salary,  p.  26. 

Affirmed  in  Stratton  v.  Oulton,  28  Gal.  51;  Carroll  ▼.  Siebenthaler, 
87  Gal.  196;  People  v.  Potter,  63  GaL  128;  Burke  v.  Edgar,  67  Gal.  184; 
and  Ward  v.  Marshall,  96  Gal.  159;  S.  G.  31  Am.  St.  Rep.  200.  Approved 
as  authority  in  llaydeld  v.  Moore,  53  III  432;  S.  C.  6  Am.  Rep.  65;  Wa- 
terman V.  Railroad  Go.,  139  111.  669;  8.  G.  32  Am.  St.  Rep.  235;  Adams 
T.  Doyle,  139  GaL'  680,  on  point  that  Incumbent  cannot  claim  salary 
unless  lawfully  entitled  to  hold  the  office;  Gity  ▼.  Luthardt,  191  IlL 
629t>Mli7  y.^Wa^ndge,  168  Mo.  203;  Pratt  v.  Swan,  16  UUh,  602; 
and  Rasmussen  v.  Board,  8  Wyo.  289,  204,  297,  300,  holding  employee 
wrongfully  discharged  so  entitled  on  reinstatement;  Brown  v.  Gal- 
veston etc.  Go.,  92  Tex.  624,  applying  rule  to  officer  of  private'  eoipora- 
tion  abffnt  without  leave;  l^illiams  v.  Glayton,  6  Utah,  89,  on  point 
that  'mandamus  will  lie  to  compel  payment  of  thij  salary;  Booker  y« 
Donohue,  95  Va.  363,  sustaining  action  for  salary  by  officer  wrongfully 
electea 'Against  the  one  who  had  recovered  it;  Kreitz  v.  Behrensmeyer, 
149  .^K  563,  and  holding  that  if  an  oAicer  de  facto  has  received  the  sal- 
Bxy',  feeif/ Wd'emolumenis,  he  is  liable  therefor  to  the  officer  de  jure 
in  an  ifction  for  money  had  and  received.  So)  to  same  effect,  in  Doug- 
lass V.  State,  31  Ind.  437,  442;  State  v.  Garr,  129  Ind.  67;  8.  C.  28  Am. 
St.  Rep.  174;  McGue  v.  Gounty  of  Wapello,  56  Iowa,  704;  8.  C.  41  Am. 
Rep.  139;  Auditors  v.  Benoit,  20  Mich,  l^l  in  dissenting  opinion  of 
Gooley,  J.,  Stuhir  v,  Gurran,  44  K.  J.  L.  21^,  in  dissenting  opinion  of 
Beasley,  J.;  State  v.  Tate,  70  N.  G.  163;  Fylpoa  ▼.  Brown  Gounty,  6  sL 
Dak.  640;  Ghowning  v.  Boger,  2  Tex.  pT.  App.  653;. Board  v.  Gitjr  of 
Decatur,  64  Tex.  11;  8.  G.  58  Am.  Rep.  737;  Nlcois  v.  McLean,  101  K  7. 
538)  81  0:"64  Am.  St.  Rep.  736$  and  Blair  v.  Marye,  80  Va.  492.  And  so, 
in  Selby  t:  Portland,  14  Oreg.  200$  &  a  68  Am.  Rep.  312,  but  lioldilig 
that  the  iietloA  iftftnijbt  be  maintliined'  utitil  thertf  has  been  an  adjudica- 
tion in  a  direct  proceeding  declaring  the  complainant  entitled  to  the  of- 
fice, ^nd  thb  inciimbent  a  usurpcir.  '  Gited,  to  the  ruling  stated,  in  19  Am. 
Dec.  69,  ttottt;  87;  Aitt.:Rep.  764,  note;  43  Am.  Btep.  363,  note;  stnd  10  Am. 
81.  Rep.  286,  note.  Denied  in  Gorman  v.  Gounty  Gommrs.,  1  Idaho,  668; 
Gonnnissioners  t.  Anderson,  20  Kan.  800;  8.  G.  27  Am.  Rep.  172  (bvt 
see  Rule  v.  Tait,  38  Kan.  766) ;  Auditors  v.  Benoit,  20  Mich.  183;  &  C 
4  Am.  Rep.  386;  and  Stuhr  v.  Cuttaa,  44  N.  J.  L.  186;  a  a  48  Am. 
itep.  ?^.     .  .  ..     •     . 

Genecal  CiUtioils.-r-In  Blair  y.  Marye,  80  Fa.  496,  as  authority  that 
mn  officers  seMiedy.  for  withholding  salary  attached  to  his  office  is  by 
thandamns;-  People,  v.  Hartley,  82  Am.  Dec  762,  note^  as  nttltarity  Ibir 
Miffibiency  of- official  bond.  Referred  to  in  Strattdn  r.  Chilton,  28  OsL 
68,  as  having  as  bearing  upon  any  point  raised  in  the  ptxKseeding  then 
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before  the  pourt,  which  was  an  application  for  a  peremptory  writ  of 
mandamus. .  ,     .  ,    .      . , 

28  Gal.  26-37.  LEESS  y.  CLARK.  S.  C.  before,  18  tSal.  636;  20  CaL 
387,  where  the  general  facts  pertaining  to  the  eluse  are  f^ly  re^ 
ported.     8.  C.  again;  29' OelI.  665. 

Judgment.— Entry  of  by  clerk  is  a  ministerial  act,  p.  36. 

Aflfirmed  in  County  of  Sacramento  t.  Central  Pac.  R.  R.  Co.,  61  CaL' 
266. 

General'  Citation8.--In  Schmidt  ▼.  Oregon  0old  Min.  Qo.,  28  On^ 
26,  8.  G.  52  Am.  St.  B«p.  7^2,  holdmg  that  wheace  at  appear^  in  a  decree 
that  ft  was  entered  upon  consent  of  the  defendant,  sjid  it  grant*  the 
relief  prayed  for  in  the  complaint,  and  fixes  the  oompensation  ol  ^ 
plaintilTs  attorneys  and  of  the  referee  and  steno^upher,  the  consent 
of  the  plaintiff  thereto  will  be  pxwumed  on  appeal;  60  Am.  Dec.  699, 
note,  as  authority  that  one  or  more  defendants  may  be  joined  in  eject- 
ment, and  they  may  answer  separately,  or  demand  separa^  vecdiets; 
but,  if  they  do  not,  they  wUl  be -conoluded  by  the  feneral  verdict. 

28  Cat  37-44.    RAMSDELL  y.  FULLER.    87  Am.  Dec  103. 

Husband  and  Wife.— Property  purchased  during  coverture  with  fundi 
constituting  part  of'separaie  estate  ol  wile,  will  also  be  her  separate 
estate,  p.  42.  - 

Afiirtn^d  in  Kraemer  v.  Kraemer,  62  CaL  305,  holding  that  real  prof* 
erty  purchased  during  coverture  with  money  which  was  the  separate 
property  of  either  husband  or  wife,  is  also  his  or  her  separate  property. 
Cited  as  authority  in  Warren  ▼.  Brown,  57  Ai^  ^^^^  W,  note,  that  e 
Harried  woman  can  make  p  valid  purchase  of  real  estate  without  the 
consent  of  her  husband. 

CU^iBd  on  Xitle.-*A  mortgage  !l>y  a  grantee  of  a  ^usband  of  property 
porehased  with  a  wife's  separate  funds,  and  deeded  to  W  during  cov- 
erture, is  a  cloud  upon  her  title,  which  equity  wiD  remove,  p.  43. 
!  Cited  as  authprity,  holding  that  where  a  ^ertfTs  sale,  though  inel^ 
iectlial  to  pass  title,  would  yet  be  sufiicient  to, oast  a  cloud  upon  plain.- 
fiflTs  title,  a  court  of  equity  will  enjoin  the  aale,  in  Porter  v.  Pioo, 
65  OblI  176.  .  Cited,  also,  to  the  ruling  stated^  in  2$  Am.  St.  Rep. 
IS,  note.  Distinguished  in  Archbishop  of  8.  F.  v.  Shipman,  69  Cal.  59l', 
Imlding  that  a  sale  under  a  Judgment  for  the  foreclosure  of  a  Hen  will 
sot  be  enjoined  as  casting  a  cloud  upon  title,  at  the  instance;  of  one  not 
a  party  to  the  judgment. 

Community  Property.— Presumption  is,  thAt  property  conveyed  te 
eilher  spouse  lor  a  money  consideration  is  comi^on  {property,  and  this 
presumption  can  only  be  overcome  by  clear  and  satisfactory  evidence,  n^ 

^ •.,•.•.•  , . .     ....    ,       .. ".■  ".  .■  7  "... 
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Aflirmed  in  Peck  ▼.  Vandenberg,  30  Cal.  42,  55;  Peck  t.  Bmmmagim, 
31  Cal.  448;  S.  G.  89  Am.  Dec.  201;  HigginB  ▼.  IGggina,  46  CmX.  263: 
Schuyler  ▼.  BroQghton,  70  GaL  283;  Morgan  ▼.  Lones,  78  OaL  62;  and 
Dimmick  t.  Dimmick,  95  Gal.  327.  Approved  as  correctly  stating  the 
law  prior  to  the  amendment  of  1888  to  section  164  of  the  Civil  Code,  in 
Jackson  v.  Torrence^  83  Cal.  529;  Tolmaa  7.  Smith,  85  CaL  284;  and 
Owynn  v.  Diersen,  101  CaL  565.  Cited  in  Svetinich  v.  Sheean,  124  Oal. 
218,  71  Am.  St.  Rep.  52,  holding  property  not  subjeet  to  sale  on  execu- 
tion against  wife;  Neher  v.  Armijo,  9  N.  Mex.  334,  but  holding  piesomp- 
tion  not  conclusive;  holding  that  parol  evidenoe  is.  admissible  to  show 
that  the  consideration  of  a  deed  was  other  property  given  in  ezchangOt 
instead  of  a  money  consideration  as  expressed  in  the  deed,  in  Lake  ▼. 
Bender,  18  Nev.  385;  and  cited,  to  the  ruHng  stated,  in  58  Am.  Dee. 
112,  note;  73  Am.  Dee.  543,  note;  86  Am.  Dec.  634,  637,  638»  note;  and 
96  Am.  Dec.  423,  note.  The  California  Civil  Code,  seotkm  164,  as  am«nd- 
ed,  now  provides  that:  ''Whenever  any  property  is  conveyed  to  a  mar- 
ried woman  by  an  instrument  in  writing,  the  presumption  is  that  the 
title  is  thereby  vested  in  her  as  her  eepaimte  j^perty.** 

Constructive  Notice. — ^Record  of  deed  to  wife  is  notice  to  all  the  worid 
that  the  land  may  be  the  separate  property  of  the  wife,  and  is  snffi* 
dent  to  put- purchasers  upon  inquiry,  p,  44. 

Cited  as  authority  in  Peck  v.  Vandeiterg,  30  OaL  36,  60;  Vassault  v. 
Austin,  36  CaL  697,  699,  700;  Higgins  v.  Higgins,  46  CaL  264;  Hassej  v. 
Wllke,  65  CaL  589;  McGomb  v.  Spangler,  71  OaL  487;  Jaekion  v.  Xor- 
rence,  88  OaL  529;  and  86  Am.  Dec.  639,  noteu 

28  OaL  44-58.    STRATTON  v.  OULTON. 

Office  and  Officer. — Salary  annexed  to  public  office  Is  Incident  to  the 
title  of  the  office,  and  not  to  its  occupation  and  exercise,  p.  51. 

Affirmed  in  Oarroll  v.  Siebenthaler,  37  CaL  195;  People  v.  Potter,  63 
OaL  128;  and  Burke  v.  Edgar,  67  CaL  184.  Approved  in  State  v.  Harri- 
son, 113  Ind.  440;  S.  C.  3  Am.  St.  Rep.  667;  McCue  v.  County  of  Wap- 
ello, 66  Iowa,  704;  S.  C.  4l  Am.  Rep.  139;  Meagher  v.  Storey  Covnty,  t 
Nev.  250;  Board  v.  City  of  Decatur,  64  Tex.  11;  S.  0.  53  Am.  Bepi 
737;  and  Blair  v.  Marye,  80  Va.  492.  Cited  In  State  v.  Oiarr,  129  ImL 
57,  where  other  officer  unlawfully  held  over;  Pratt  v.  Swan,  16  Utah, 
497,  502,  noted  under  Dorsey  v.  Smyth,  28  CaL  21;  19  Am.  Dec  66, 
note;  and  64  Am.  Dec.  54,  note.  Denied  in  Sttdir  v.  Curran,  44  N.  J.  K 
186,  S.  C.  43  Am.  Rep.  355,  holding  that  an  officer  de  jure,  having  oust- 
ed an  officer  de  facto  holding  in  good  faith,  cannot  recover  from  him  the 
fees  of  the  office  received  by  him. 

Same. — Officer  may  hold  over  until  hfs  successor  is  elected  or  appoiat*> 
ed,  and  qualified,  p.  55. 
Affirmed  in  People  v.  Stratton,  28  Oal.  389,  390;  People  v.  Tllton,  37 
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GftL  623;  People  t.  Parker,  37  Cal.  046;  Treadwell  ▼.  Yolo  County,  62 
OaL  506;  People  v.  Hammond,  66  Cal.  658;  and  Rosborough  v.  Board- 
man,  67  Gal.  118,  case  holding  that  a  public  office  does  not  become  va- 
oant  exeept  upon  the  happening  of  one  of  the  erente  enumerated  in 
the  Political  Code,  scetioa  996.  Ruling  approved  in  State  v.  Wells,  8 
Not.  109;  SUte  v.  Boucher,  3  N.  Dak.  399;  and  Wheeling  v.  Black,  25 
W.  Va.  277.  Cited,  as  the  view  adopted  by  the  American  courts,  in 
State  ▼.  Harrison,  113  Ind.  440,  S.  C.  3  Am.  St.  Rep.  667,  and  such  is  the 
rule  under  a  provision  of  the  Indiana  eonstitution.  So,  in  State  ▼. 
Simon,  20  Dreg.  378,  under  a  protision  of  the  Oregon  eonstitution;  so 
In  State  ▼.  Murphy,  32  Fla.  153,  under  Florida  constitution;  and  so  in 
United  States  y.  Justices,  10  Fed.  Rep.  464,  and  applied  to  a  resigning 
officer,  construing  provisions  of  the  constitution  of  Tennessee  on  the 
snbjiect..  Cited»  but  not  assented  to  as  a  rule  of  universal  applica- 
tion,  in  People  v.  Bull,  46  N.  Y.  65;  S*  a  7  Am.  Bep.  308.  So  in  Tern- 
toiy  V.  Stokes,  2  N.  J/tex.  68»  holding  that  the  rule  has  no  application  to 
a  recess  appointment. 

Officera— Tenn.— Rule  as  to  holding  over  does  not  apply  to  judicial 
officers,  p.  56. 

Cited  in  People  v.  Campbell^  138  CaL  165^  noted  iinder  People  v.  Whit- 
man, 10  Gul.  38.       . 

General  Citationa.— Referred  to  in  People  v.  Stratton,  28  Gal.  387 
(which  was  an  information  in  the.  nature  of  a  (pio  warranto),  as  set- 
ting forth  the  facts  ai^d  the, position  of  the  parties  in  the  litigation. 
Cited  in  People  v.  Parker,  37  Cal.  643,  as  trenching  somewhat  upon  the 
doctrine  announced  in  People  v.  Reid,  6  Cal.  288;  and  People  v.  Mixner, 
7  CaL  524;  People  v.  Parker,  37  CaL  647,  discussing  authority  of  govern- 
or to  appoint  to  office. 

28  CU.  68-59.    WA^HAH  v.  COLBMAir. 

AffpeaL— 'In  order  to  show  that  the  required  undertaking  has  been 
given,  it  is  sufficient  to  set  it  out  In  tl^e  transcript,  and  certify  its 
eorrectness,  p.  60. 

Cited  in  Pacific  etc.  Co.  v.  Edgar,  132  CaL  196,  noted  under  Franktta 
V.  Reiner,  8  Gal.  540;  Railroad  Co.  v.  Anderson,  77  CaL  299,  and  said  to 
be  no  longer  the  law,  as  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, the  undertaking  on  appeal  is  not  one  of  the  papers  required  to  be 
set  on^  la  the  transcript,  and  should  not  be  embodied  therein. 

28  CU.  66-68.     STOUT  v.  COFPm. 

Pleadiiig. — The  proof  must  correspond  with  the  substaptial  allega- 
tions  of  the  pleadings,  p.  67. 

Cited  In  Nichols  v.  Randall,  186  CaL  431,  denying  recovery  because  of 
variance;  Higgins  v.  Graham,  143  CaL  134,  discussing  general  rules  as 
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to  variance;  Clark  ▼..Phoenix  Ins.  Co.,  36  CaL  176,  action  on  policy  of 
insurance;  Reed  v.  Korton,  99  Cat.  019,  action  to  enforce  mechanic's  lien; 
and  Owen  y.  Meade^  104  CaL  182,  action  for  professional  serrices  rea* 
dered  as  attorney. 

28  Gal.  68-71.    PEOPLS  £X  H£l.  CARPEKTIER  ▼.  LOUCKa 

Hew  XxiaL— Pendency  of  motion  for,  does  not  stay  proceedings  nnder 
the  judgment,,  p.  70. 

Affirmed  in  Harris  ▼.  Bsjfltert^  97  Cal.  560;  and  dted  as  authority  to 
the  ruling  staged  in  Saville  ▼.  School  District,  22  Kan.  629;  fix  parto 
Qraig,  130  Mo.  696;  Young  t.  Brshs,  19  Nev.  383;  and  Savings  Bank 
▼.  Griswold,  60  Neb.  766;  Rlyth  v.  Swenson,  16  UUh,  366,  as  to  dia- 
missal  of  appeal,  in  disssatiii^  opinion  of  Miner,  J. 

Mandamus.— Under  constitution  of  1849  the  supreme  court  had  origl- 
nal  jurisdiction  in  cases  of  mandamus,  p.  71. 

CSted  in  Hyatt  y.  Allen,  64  Cal.  372,  dlssentii^^  opinion  of  ThofB- 
ton,  J. 

Same. — Clerk  of  court  may  be  compelled  by  writ  of  mandate  to  isaue 
process  to  enforce  a  judgment,  notwithstanding  his  liability  on  his  ofll- 
eial  bond  for  damages  for  refusal  to  do  sol,  p.  71. 

Cited  in  notes,  74  Am.  St.  Rep.  162,  163,  and  70  Am.  Dee.  714. 

28  Cal.  76*97.    McOA«RAHAH  ▼.  MAXWELL. 

Appeal.— Effect  of  is,  to  suspend  aU  proceedings  fa  the  eouzt  lK.jOfW» 
p.  91.  ' 

<^ffinned  in  McGarrahfn  ▼.  Mining  Co.,  49  Cal.  336;  Harris  t.  Bamharti 
97  Cal.  660;  and  Spears  t.  County  of  Modoc,  lOl  CaL  304.  Ruling  ap- 
proved in  Glenn  t.  Brush,  3  Colo.  36;  Sharon  v.  Hill,  11  Sawy.  306,  371; 
6.  C.  26  Fed.  Rep.  347,  391.  Cited  in  Slaughter-House  cases,  10  WalL 
297,  holding  that  an  appeal  from  a  decree  denying  an  injunction  doee 
iiqt  operate  as  a  stay'  of  prodtodings,  nor  does  an  appeal  from  an  orter 
dissolving  an  injunction  suspend  th^  operafion  of  the  otder. 

19  Oat.  99-101.    CARIMEB  r.  BAZTBB. 

Patent,  if  not  void  upon  its  face,  cannot  be  oonaterally  attacked  hj 
one  claiming  no  highet  title,  p.  lOOl  '         ■      i     ■      • 

Cited  in  Hagar  v.  Lucas,  20  Cal.  312,  and  applied  to  patent  for  Mexi- 
can grant  of  land ;  and  principal  of  the  decision  approved  in  Rondell  ▼• 
Fay,  32  Cal.  365;  Durfee  v.  Plais^d,  38  Cal.  83;  and  Schieffei^  t. 
Tapia,  68  Cal.  186.  CHted,  to  the  ruling  stated,  in  85  Ani.  Dec  93,  note. 

Kew  Trial. — Refusal  by  moving  party  to  arflrue  motion  for,  is  i.ot  aa 
libandonment  of  the  motion,  p.  101. 
^^  Approval  in  Chabpt  v.  .Tupj^er,  39  ,QU.  '435.    ^,  in  State  T.  Oentral 
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Fto  R.  R.  Co.,  17  Nev.  267^  and  the  rale  held  applicable  where  either 
party  calls  6p  the  motion. 

28  CkL  101-102.    DSNNIS  T.  PACKARD. 

Indemnity. — fiheriff  cannot  avail  himself  of  Bummary  remedy  against 
indemnifying  sureties,  witlkont  strict  compUanoe  in  giving  notice  of  ac- 
tion, p.  102. 

Cited,  to  the  rnling  stated,  in  Charles  t.  Hosldns,  83  Am.  Dec.  387» 
note,  where  the  subject  is  discussed  at  length. 

28  CaL  102-106.    STETENSON  t.  SMITH.    87  Aul  Dee.  107. 

Pleading;. — ^When.  damages  are  special,  the  facts  out  of  which  they 
arise  must  t>e  specially  alleged  in  the  complaint  or  they  cannot  be  re- 
covered, p.  104. 

Affirmed  in  Gay  v.  Winter,  34  CaL  162,  damages  for  wrongful  aet 
causing  death;  Lewiaton  Turnp.  Co.  v.  Shasta  etc  Road  Co.,  41  CaL 
^,  damages  caused  by  obstructing  public  highway;  and  TreadweU  v. 
Whittier,  80  CaL  680;  8.  C,  13  Am.  St.  Rep.  180,  damages  for  injuries 
to  person  caused  by  falling  of  elevator.  Cited,  as  authority  to  the 
roling  stated,  in  Tucker  v.  Purkw,  7  Co)o.  00,  70;  Parker  v.  Bond,  6 
Mont  11;  Buckley  v.  Buckley,  12  Nev.  436;  The  Director,  11  Sawy. 
601;  8.  C.  26  Fed.  Rep.  713;  100  Am.  Dec.  217,  note;  13  Am.  St.  Rep. 
200,  note. 

.  AppeaL — ^Error  of  court  in  refusing  to  allow  a  party  costs  cannot  be 
reviewed  on  appeal  from  an  order  denying  a  new  trial*  p.  106. 

Cited  in  Laaky  v.  Davis,  33  CaL  678,  and  holding  that  an  appeal  does 
not  lie  from  an  order  made  on  a  motion  to  reta^  costs.  So  in  Dooly 
▼.  Norton,  41  Cal.  441,  443,  but  holding  that  an  order  on  a  motion  to 
retax  costs,  if  made  after  the  entry  of  judgment,  is  a  special  order 
made  after  final  judgment,  from  which  an  appeal  lies,  explaining  lAslcy 
V.  Davis,  supra. 

General  CitatioBii— In  Jones  v.  St.  Johns  Co.,  2  Idaho,  60,  and  hold- 
ing that  on  appeal  the  court  will  only  notice  the  errors  committed 
against  the  appellant;  90  Am.  Dec.  438,  note,  as  to  damagea  recoverable 
on  attachment  bond  for  wrongful  attachment. 

28  CaL  106-107.    FARWELL  v.  JACKSON. 

Statute  of  Limitations  cannot  be  taken  advantage  of,  on  demnrrsr, 
without  specially  pointing  out  the  objection  in  the  demurrer,  p.  107. 

Cited  as  authority  that  the  statute  must  be  specially  pleaded,  In 
Hexter  v.  Clifford,  6  Colo.  173;  Thomas  v.  Glendinning,  13  Utah,  63; 
Fullerton  v.  Bailey,  17  Utah,  92,  noted  under  Caulfield  v.  Sanders,  17  CaL 
609. 
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28  GaL  107-115.    PBOPLE  t.  SBYKOLDS. 

Taxation.— Board  of  equalization  cannot  increase  Taluatlon  of  prop- 
erty, without  complaint  first  made,  and  upon  reasonable  notice  to  tlie 
party  interested,  p.  111. 

Affirmed  in  People  v.  Goldtree,  44  Oal.  824,  and  Los  Angeles  ▼.  Water 
Works  Co.,  49  Gal.  642.  ated  in  Oakland  ▼.  B,  P.  Oo.,  131  QaL  229,  de- 
nying right  of  city  to  recover  unpaid  increase  of  taxes  arbitrarily  im- 
posed without  production  of  any  evidence;  People  v.  Flint,  39  CaL  673, 
in  which  the  complaint  was  held  insufficient  to  give  the  board  juris- 
diction. Approved  in  State  v.  Dodge  County,  20  Neb.  601,  604;  and  Dixon 
County  V.  Halstead,  23  Neb.  701.  So  in  Raibroad  Co.  v.  Standing,  IS 
Utah,  493  (holding  it  unnecessary  to  file  a  formal  allegation  in  writing) ; 
and  so  in  State  v.  Mining  Co.,  12  Nev.  94  (holding  that  the  oomplaiat 
may  be  made  orally  or  in  writing). 

General  Citations.— In  Farmers'  etc  Bank  v.  Board*  97  CaL  326; 
State  V.  Washoe  County,  14*  Nev.  142;  Oregon  Steam  Nav.  Oo.  v.  Waaeo 
County,  2  Greg.  211;  and  Cattle  O).  v.  Oommissioners,  46  Fed.  Sep. 
327,  bearing  generally  upon  jurisdiction  of  boards  of  eqaallsation.  Gray 
V.  Stiles,  6  Okla.  493;  Wallace  v.  BuUen,  9  Okla.  7. 

28  Gal.  116-118.    STUR6I8  r.  SHBPARD. 

Certiorari  does  not  lie  where  there  is  an  appeal,  p.  117. 

Affirmed  in  Stuttmeister  v.  Superior  Court,  71  CaL  323;  Noble  t.  Su- 
perior Court,  109  CaL  627;  and  White  v.  Superior  Court,  110  CaL  67. 
Approved  as  authority  in  Alabama  etc.  R.  R.  Co.  v.  Christian,  82  Ala. 
309;  Evans  v.  Christian,  4  Oreg.  377;  and  Ramsey  v.  Pettengill,  14  (fng. 
208,  the  last  case  holding  that  where  the  right  of  appeal  haa  been  lost 
by  lapse  of  time,  a  writ  of  review  does  not  lie. 

28  GaU  118-122.     CAULFIELD  t.  STBYEIia 

Jurisdiction. — ^Under  amended  constitution  of  1862,  county  courts  had 
exclusive  jurisdiction  of  actions  of  unlawful  detainer,  as  well  as  for 
forcible  entry  and  detainer,  pp.  119,  120. 

Affirmed  in  Brummagin  v.  Spencer,  29  CaL  062;  Stoppelkamp  t. 
Mangeot,  42  CaL  324 ;  Johnson  v.  Chely,  43  CaL  304.  So  in  Mecham  v. 
McKay,  37  Gal.  162,.  sustaining  the  constitutionality  of  the  foieible  entry 
act  of  1866;  Ivory  v.  Brown,  137  CaL  606,  applying  rule  to  concurrent 
jurisdiction  of  justices'  courts;  Norblett  v.  Farwell,  38  Gal.  157,  holding 
that  the  act  of  1863  remained  in  force,  so  far  as  it  related  to  unlawful 
detainers,  though  repealed  by  the  act  of  1866  so  far  as  it  related  to  for- 
cible entries  and  forcible  detainers.  Commented  on  in  Gourtwri^t  v. 
Bear  River  etc.  Min.  Co.,  30  CaL  677,  682,  594,  and  dictum  as  to  ecm- 
current  jurisdiction  disapproved.  So,  to  same  effect,  in  Rosenbeig  v. 
Frank,  58  Oal.  403;  and  Robinson  v.  Fair,  128  U.  S.  80,  81,  83. 
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28  OaL  122-123.    SHELDON  t.  LOOMIS. 

Shexiff't  Jury. — ^Verdict  of,  adverse  to  claimant,  it  no  protection  to 
the  officer  in  a  rait  against  him  by  the  claimant,  nor  is  it  admissible  in 
evidence  as  a  defense,  p.  123. 
*  Cited  as  authority  in  Sponenbaiger  v.  Lemeri,  23  Kan.  63;  and  Graves 
▼.  Bntcher,  24  Kan.  282,  holding  that  a  Judgment  of  a  justice  of  the 
peace  in  a  proceeding  for  the  trial  of  right  of  property  under  the  Kansas 
statute,  is  not  conclusive.  But  denied  in  Capital  Lumbering  Co.  ▼. 
UaU,  9  Greg.  101. 

28  Cal.  123-142.    BUDD  v.  HOLDEN. 

Election  Contest — Specific  mode  provided  by  statute  to  contest  elee^ 
tions  does  not  preclude  resort  to  quo  warranto  proceedings,  p.  120. 

Approved  as  authority  in  Snowball  v.  People,  147  111.  266;  Bonner  ▼. 
Lyndi,  26  La.  Ann.  276,  278  (in  dissenting  opinion  of  Wyly,  J.) ;  State 
T.  Fransham,  19  Mont.  283;  State  v.  Boyd,  31  Neb.  706;  and  State  ▼. 
McConnell,  3  Lea  (Tenn.),  340.  Cited,  bearing  upon  nature  of  remedy 
by  writ  of  quo  warranto,  in  Coglan  v.  Beard,  67  CaL  307;  State  T. 
Gleason,  12  Fla.  224;  Robertson  v.  State,  109  Ind.  161;  and  Gsgood  v. 
Jones,  60  N.  H.  648;  State  v.  Elliott,  117  Ala.  173;  Haverstock  v.  Ayles- 
worth,  113  Iowa,  380,  construing  local  statutes.  Ruling  denied  in  Parks 
T.  State,  100  Ala.  648. 

Same. — Complaint  in  action  for  usurpation  of  office,  sustained  as 
sufficient,  p.  130. 
Approved  as  authority  in  People  v.  Mclntyre,  10  Mont.  168. 

Same. — Ballots  constitute  the  best  evidence  of  the  intentions  of  the 
voters,  p.  183. 

Affirmed  in  Coglan  ▼.  Beard,  67  Cal.  806;  and  approved  in  Reynolds 
T.  State,  61  Ind.  423;  Hudson  v.  Solomon,  10  Kan.  180;  Albert  v.  Twohig, 
86  Neb.  669;  and  Schneider  v.  Bray,  22  Nev.  278;  Cited  in  McMenomy 
▼.  Ruch,  142  Cal.  79,  holding  burden  of  proving  spoliation  of  ballots  to 
be  on  person  asserting  it;  and  to  same  effect  see  Davis  v.  Gninig,  148 
Oal.  .341;  Leonard  v.  Woolford,  01  Md.  636,  construing  loeal  statutes;  11 
Am.  St.  Rep.  798,  note. 

Same. — ^Ballot  voted  containing  the  same  name  two  or  more  times 
should  be  counted  as  one  vote  for  the  person  named,  p.  134. 

Approved  as  authority  in  Misch  v.  Russell,  136  111.  32;  and  State  ▼. 
Pierce,  36  Wis.  98. 

Same. — One  removing  his  family  with  intent  to  reside  in  another 
county,  loses  his  residence  from  time  of  removal,  p.  134. 

Cited  as  authority  in  Kreits  ▼.  Behrensmeyer,  126  111.  196;  -S.  CL  8 
Am.  St.  Rep.  376. 
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Same. — Sojourn  as  a  soldier  neither  creates  nor  destroys  dtixenship^ 
but  may  g^re  a  reoideiioe  if  so  intended,  p.  137. 

Affirmed  in  Devlin  y.  Anderson,  38  CaL  93;  and  Stewart  t.  Kyser, 
105  CaL  463;  and  approved  in  Darragb  v.  Bird,  3  Greg.  240;  and  Wood 
T.  Fitzgerald,  8  Oreg.  678.  Cited  in  £state  of  Gordon,  142  CaL  129,  as 
to  residence  in  soldier's  liome;  Powell  v.  Spackman,  7  Idaho,  710,  718f 
under  constitution  an  inmate  of  soldiers'  home  cannot  accpiire  right  to 
vote  in  county  and  precinct  in  which  such  institution  is  located. 

Quo  Warranto — Stipulation.--Query,  whether  stipulation  by  relator^* 
attorney  can  bind  state,  p.  138. 

Cited  in  People  v.  Jeffords,  126  CaL  301,  discussing  imputation  of 
laches  to  an  irrigation  district. 

28  CU.  15M57.    CALDERWOOD  ▼.  BROOKS. 

Summons. — ^Where  affidavit  of  service  of  states  the  county  In  whldi 
service  was  made,  and  defendant  makes  default,  it  will  be  presumad 
that  he  was  a  resident  of  the  county  wnere  service  was  made,  p.  153L 

(^ted  as  authority  in  King  v.  Blood,  41  CaL  317;  and  Pellier  t. 
GiUespie,  67  CaL  683. 

New  TriaL — Notice  of  Intention  must  be  served  and  record  most 
show  service,  p.  164. 

Cited  in  Fletcher  v.  Nelson^  6  N.  Dak.  99,  but  objection  held  waived 
because  not  made  in  lower  court;  King  v.  Pony  Gold  Min.  Co.,  28  Mont. 
83,  notice  of  intention  to  move  for  new  trial  is  not  necessary  part  of 
record  on  appeal  from  order  denying  new  trial  unless  some  objectioB 
is  presented  to  notice  in  trial  court. 

General  Citationa.— In  Marshall  ▼.  Shafter,  32  OaL  194,  as  autbority 
that  a  judgment  for  plaintiff  in  ejectment  determines  that  he  was 
tntitled  to  the  possession,  at  the  commencement  of  the  action  and  the 
rendition  of  the  judgment;  Valentine  v.  Mahoney,  37  OaL  394,  that  in 
ejectment  against  a  tenant,  if  the  landlord  assumes  the  defense  and 
puts  his  title  in  issue,  the  judgment  rendered  therein  binds  him,  mm 
evidence  by  way  of  estoppel,  the  same  as  though  he  was  made  a  party 
defendant;  Reajr  v.  Butler,  69  CaL  674,  that  prior  to  adoption  of  see- 
tion  379  of  the  Code  of  Civil  Procedure,  the  court  had  power,  in  eject- 
ment against  a  tenant  in  possession,  to  substitute  the  landlord  as  party 
defendant,  after  a  notice  and  motion  to  that  effect;  Dominguez  v.  Maa- 
ootti,  74  CaL  270,  that  where  a  motion  for  new  trial  is  denied,  it  will  not 
be  presumed  from  the  mere  fact  that  a  statement  or  affidavits  were 
^led  that  a  notice  6f  the  motion  was  given  or  waived;  Pico  v.  Cohn,  78 
CaL  387,  that  it  must  be  made  to  appear  by  the  statement  that  a 
notice  of  intention  to  move  .for  U  new  trial  has-  been  given,  or  tliat 
the  giving  of  such  notice  has  been  waived;  and  so,  to  same  effect.  In 
Street  v.  Mining  Co.,  9  Nev.  263;  People  v.  Dodge,  104  GaL  490,  492,  that 
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the  description  of  lazid  in  a  summons  by  reference  to  the  complaint  has 
tfie  effect  to  make  thut  portion  of  the  complaint  a  part  of  the  summons/ 
and  obviates  the  necessity  of  repeating  the  description  in  the  sum- 
mons; and  in  Wilson  v.  Brookshire,  126  Ind.  503,  discussing  question 
as  to  when  a  third  person,  not  a  party  or  privy,  can  be  concluded  by  the 
judgment  rendered  in  an  action^ 

28  Cal.  157162.    ECHOLS  v.  CfEBIfltY. 

Agency.— Deed  made  by  an  attorney  in  fact,  and  to  which  he  signs  his 
own  name  opposite  the  seal,  as  the  attorney  in  fact  of  his  principalt 
does  not  convey  the  interest  of  the  principal  in  the  land  therein  de- 
scribed. The  fact  that  the  party  of  the  first  part  is  the  attorney  does 
not  make  the  deed  that  of  the  principal,  p.  161. 

Referred  to  as  decided  before  the  abolition  of  the  distinction  between 
sealed  and  unsealed  instrumnts^  in  Southern  Pac.  R.  R.  Co.  v.  Dredge 
Oo.,  118  Cal.  371,  holding  that  the  rule  as  to  simple  contracts  is  now 
applicable,  and  that  words  of  agency  employed  in  the  written  contract 
are  to  be  regarded,  not  as  descriptive  merely,  but  as  imparting  character 
and  capacity,  and  in  cases  of  doubt  parol  evidence  may  be  used  to 
determine  whose  contract  it  is. 

Distinguished  in  Donovan  v.  Welch,  II  N.  Dak.  116,  upholding  deed 
by  attorney  in  fact  wherein  in  body  of  deed  grantor  was  described  as 
attorney  for  his  principal  and  same  words  repeated  in  describing  grantor 
in  covenants  and  used  in  signing  instmment. 

28  OaL  162-165.    HAG6IN  ▼.  CLARK. 

Appeal,  if  taken  from  order  made  after  final  Judgment,  vpon  affidftTitft 
AM,  statement  may  be  omitted,  p.  164. 
Approved  in  People  v.  Doe,  45  Cal.  44. 

Same.— If  appellant  makes  a  statement,  and  relies  upon  U  in  the 
appellate  court,  it  must  contain  a  specific  assignment  of  errors,  p.  166* 

Approved  in  XeffingweU  ▼.  Griffing,  29  Gal.  103;  Wetherbee  v.  Carn^ 
83  Cal.  554;  Cross  v.  Zane,  45  Cat- 90;  and  Wilsosi  v.  Wilson,  46  OaL 
406.  Referred  to,  and  the  ruling  sustained,  in  Leroy  ▼.  Rogers,  80  CSaL 
232,  238,  234;  &  C.  89  Am.  Dec.  89,  90,  91. 

28  Cal.  166-170.    PEOPLE  v.  PRATT.    87  Am.  Dec.  110. 

Mandamus  lies  to  compel  an  inferior  tribunal  to  perform  a  duty  en- 
joined by  law,  but  if  the  duty  is  judicial,  the  writ  cannot  direct  what 
decision  or  judgment  shall  be  rendered,  p.  169. 

Approved  in  People  v.  Weston,  28  Cal.  641;  Lewis  v.  Barclay,  36  OaL 
214;  People  v.  Sexton,  37  Cal.  534;  Beguhl  v.  Swan,  39  Cal.  411;  Strong 
V.  Grant,  99  Cal.  102;  and  People  v.  Su^rior  Court,  114  Cal.  471,  472. 
Commented  on,  in  the  similar  case  of  People  v.  Loewy,  29  Cal.  266,  And 
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the  principle  of  the  decision  applied.  Approred  in  Board  of  G6mmis- 
flioners  v.  Mayhew,  5  Idaho,  580,  mandamus  will  not  lie  to  reTerse  order 
of  inferior  tribunal  continuing  hearing  of  action  or  proceeding  before 
it  when  tribunal  is  exercising  judicial  discretion  vested  in  it  by  law;  96 
Am.  Dec  333,  note;  98  Am.  l>ec.  376,  note;  and  25  Am.  St.  Eep.  34» 
note. 

28  Cal.  170-176.    MORE  r.  PEL  YALLB. 

AppeaL — Clerk's  minutes  of  the  trial  constitute  no  part  of  the  tran- 
script, p.  174. 

Affirmed  in  People  v.  Empire  etc.  Min.  Co.,  33  Gal.  173;  Cited  in  Heda 
etc.  Co.  y.  Gisbom,  21  Utah,  75,  noted  under  Dawley  r.  HJoviooB,  23  OaL 
103. 

Same. — ^Exceptions  taken  during  the  trial  should  be  written  dowiiy 
settled,  and  signed  by  the  judge,  filed  in  the  case,  and  annexed  to  the 
judgment  roll,  p.  174. 

Approved  in  Wetherbee  v.  Carroll,  33  CaL  563.  Cited  in  Feely  t. 
Shirley,  43  Cal.  370,  holding  that  the  ruling  of  the  court  in  striking  out 
part  of  a  pleading  does  not  form  a  part  pf  the  judgment-roll,  and  cannot 
be  reviewed,  unless  incorporated  into  the  record  by  statement  or  bill 
of  exceptions. 

Pleading. — If  aUegation  of  complaint  consists  of  several  clauses  con- 
nected by  word  ''and,"  a  denial  of  the  entire  aUegation  is  evasive  and 
insufficient,  p.  172. 

Cited  as  authority  in  Westbay  v.  Gray,  116  CaL  663,  case  of  evasiw 
answer  to  eomplaint  in  foreclosure  suit. 

Forcible  Entry  and  Detainer.— Complaint  must  show  actual  posssa- 
sion  by  plaintiff,  p.  173. 

ated  in  Knowles  ▼.  Crocker  Estate  Co.,  126  OaL  266,  noted  undir 
Oommins  v.  Scott,  23  CaL  626. 

Genend  Citationa.— In  87  Am.  Dee.  126,  note,  as  anataining  consti- 
tutionality of  ''spedlie  contract  laws.** 

28  CaL  176180.    FRANKLIN  ▼.  DORLAND. 

Deed. — ^Recitals  in,  can  only  be  used  by  a  stranger  as  simple  admi^ 
sions  of  the  grantor,  p.  178. 

Cited  as  authority  in  Satterlee  v.  Bliss,  36  CaL  506,  holding  that  a 
stranger  to  the  deed  is  not  precluded  from  showing  the  purpose  for 
which  it  was  executed;  and  cited  to  the  ruling  stated  in  40  Am,  St. 
Rep.  81. 

Same. — ^In  case  of  discrepancies  between  the  monuments  and  the 
courses  and  distances  set  forth  in  deeds,  the  monuments  govern,  p.  178. 
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Cited  In  04  AHi.  Dec.  313,  note;  3  Am.  St.  Kep.  721,  note;  and  SO  Am. 
8t.  Rep.  826,  note. 

Same. — Grantor  may,  after  his  deed  is  delivered,  take  adrerse  posses- 
sion of  the  property  conveyed,  and  if  his  possession  is  allowed  to  con- 
tinue during  the  period  prescribed  by  the  statute  of  limitations,  obtain 
a  title  as  against  his  grantee,  p.  180. 

Approved  as  authority  in  Dorland  v.  Magilton,  47  CaL  487;  Lord  v. 
Sawyer,  57  Cal.  67;  Garabaldi  v.  Shattuck,  70  Cal.  612;  Cited  in  Baker 
V.  Clark,  128  Gal.  187,  sustaining  action  to  quiet  title  by  grantor 
against  grantee  based  on  such  possession;  04  Am.  Dee.  833,  note;  01 
Am.  Dee.  188,  note^ 

28  Oal.  180-181.    EOiPKLM  ▼.  CHBE^MAH. 

Supreme  Court  has  no  jurisdiction  where  the  amount  in  controversy 
in  the  lower  court  is  less  than  three  hundred  dollar,  p.  181. 

Distinguished  in  Winter  v.  Fitzpatrick,  36  Cal.  273,  holding  that  juris- 
diction on  appeal  from  judgment  renderod  in  a  certiorari  ease  does  not 
depend  upon  the  amount  in  controversy. 

28  Cal.  182-187.    LUCAS  v.  TODD. 

Jvdsments.— Probate  court,  having  jurisdiction  of  the  subject  matter, 
all  Intendments  aro  in  favor  of  the  action  of  the  court,  p.  186. 

Affirmed  in  Loco  v.  Commercial  Bank»  70  (M,  342;  and  cited  as  au- 
thority in  Holmes  v.  RMlroad  Co.,  7  Sawy.  386;  S.  0.  0  Fed.  Rep.  241. 

Same. — Orders  of  probate  court  not  to  be  reviewed  in  a  collateral 
attack,  p.  187. 

Approved  in  Goldtree  v.  McAlister,  86  Cal.  102. 

2S  Cal.  187-104.    HOAG  v.  PIBRCE. 

Forcible  Entry  and  Detainer.— In  action  of,  defendant  may,  to  show 
eharacter  and  extent  of  his  possession,  put  in  evidence  the  deed  of  his 
grantor,  and  that  his  grantor,  before  plaintiffs  entry,  took  up  the  land 
under  the  Possessory  Act,  and  occupied  and  improved  it,  even  though 
he  failed  to  fully  comply  with  the  act,  p.  100. 

CSted  as  authority  in  Thompson  v.  Smith,  28  Cal.  632;  so  in  Bowers  v. 
Cherokee  Bob,  46  Cal.  608.  Cited  also  in  Heeler  v.  Cardwell,  77  Am.  Dec. 
668,  note. 

Possession. — ^Whero  a  party  enters  upon  land  under  color  of  title, 
and  has  actual  possession  of  a  part,  he  has  constructive  possession  of 
the  whole  tract  described  in  the  document,  pp.  100,  101. 

Approved  in  Walsh  v.  Hill,  38  Cal.  487 ;  and  Webber  v.  Clark,  74  Cal. 
16,  and  cited  as  authority  to  ruling  stated  in  86  Am.  Dee.  126,  note. 

Same. — Plaintlir  in  forcible  entry  and  detainer  must  show  an  actual, 
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peaceable,  and  excluaive  possession  in  himself,  and  fk  aonun|>1iog  or 
interrupted  possession  is  insufficient,  p.  191. 

Approved  as  authority  in  Castro  v.  Tewksbury,  jW  CaL  664;  Brooka 
▼.  Warren,  6  Uteh,  122.  Cited  in  Kelley  v.  Andrew,  3  Colo.  App.  12^ 
holding  that  the  plaintiff  canno^  recover  upon  oonstructive 
evidenced  by  deeds  conveying  the  title* 

28  CaL  194-205.    HORN  ▼.  JONES. 

Quieting  Title.— Plaintiff  in  aetion  to  quiet  title  may  recover 
point  of  possession,  unless  the  defendant  shows  a  better  right,  p.  202. 

Cited,  setting  forth  requisites  of  complaint  in  action  to  determine  ad- 
verse claim,  in  Castro  v.  Barry,  79  CaL  447;  Qoldbeig  v.  Taylor,  2  Utali» 
491,  492,  as  to  right  of  aetion  to  quiet  title;  Shelton  Logging  Go.  ▼• 
Gosser,  26  Wash.  132,  where  in  action  to  quiet  title,  plaintiff  shows 
title  under  which  his  possession  is  claimed,  court  muat  then  pasa  upon 
validity  of  title  and  lawfulness  of  possession. 

Mortg^e  Foxecloaiiza.— Title  under  relate*  back  to  time  of  mortgage, 
p.202. 

Cited  in  Johnson  t.  Friant,  140  CaL  262,  diacuasing  priorities  of  pur- 
ehasers  under  various  salea. 

Lis  Pendens. — ^In  foreclosure  suit,  party  who  purchases  pendente  Mis 
with  notice  of  lis  pendens  is  bound  by  the  decree  of  forsdosure,  p.  204^ 

CSted  in  McNamara  v.  Oakland  etc.  Assn.,  192  Gal.  249,  applying  rule 
to  homesteader  pendente  lite  though  not  a  party  to  the  action.  Gtted 
as  authority  to  the  ruling  stated,  in  Sharp  v.  Lumley,  34  CaL  615;  70 
Am.  Dec  764,  note;  and  Stout  ▼.  Manufacturing  etc  Co.,  66  Am.  St. 
Rep.  857,  note,  discussing  at  length  the  rule  of  lis  pendens. 

General  Citations. — ^In  Brady  ▼.  Burke,  90  CaL  6,  priority  of  fiens; 
so  in  Jacobus  v.  Insurance  Co.,  27  N.  J.  Eq.  626;  Dixon  ▼.  Sehlrmeier, 
110  CaL  ^85i  that  title  of  purchaser  at  sale  under  foreclosure  of  mort- 
gage has  relation  to  the  date  of  the  mortgage;  and  in  Gold  Hill  etc 
]^n.  Co.  V.  Ish,  5  Greg.  106,  that  right  of  mining  for  gold  is  a  franchise^ 
and  the  attending  circumstances  raise  the  presumption  of  a  general 
grant  from  the  sovereign  of  the  privilege. 

28  CaL  205-212.    PEOPLE  ▼.  AH  WOO. 

Criminal  Law. — Sufficiency  of  indictment  is  to  be  determined  by  the 
rules  prescribed  by  the  criminal  code,  and  if  an  indictment  stands  this 
test,  it  is  sufficient,  p.  208. 

Cited  as  authority  to  the  ruling  stated,  in  People  v.  Kozelle,  78  OsL 
90;  and  87  Am.  Dec.  101,  note. 

Indictment  is  sufficient  if  <!onformable  to  the  statutes,  p.  209. 
ated  in  Fitzpatrick  v.  United  States,  178  IT.  S.  309,  voted  under  Fso- 
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pie  T.  Dolan,  ft  Okl.  676;  State  v.  Kefly,  41  Or.  22,  uplioldlng  information 
for  assault  with  intent  to  kill. 

Porgery. — Indictment  need  not  allege  in  what  manner  the  payer  of 
the  forged  order  was  or  could  have  been  defrauded.  This  is  matter  of 
evidence,  p.  211. 

.    Approved  in  People  ▼.  Todd,  77  Oal.  406;  and  People  ▼.  Leonaxd^  lOS 
OaL  203  (case  of  false  entries  in  books  of  bank). 

Same.*— Indictment  may  charge  acts  ov  intent  oonjunctiYely,  fat  one 
oount,  where  the  statute  describes  them  disjunctively,  p.  212. 

Afllrmed  in  People  ▼•  Tomiinson,  36  GaL  608;  and  People  ▼.  Thompson* 
111  GaL  256. 

•   Sune.— Uttering  and  passing,  as  weD  as  the  making  of  a  forged 
faistrument,  is  forgery,  p.  212. 

Cited  as  authority  in  S^te  r.  Malish,  15  Mont.  600;  and  State  r. 
Evans,  15  Mont.  640;  S.  G.  48  Am.  8t.  Rep.  702,  construing  a  similar 
statute. 

Same. — ^Indictment  for  forging  instrument  in  foreign  language  is  good, 
fit  it  set  out  a  translation  in  the  English  language  of  the  instrument 
lliafged  to  be  fbrged,  p.  209. 

Cited  in  22  Am.  Dec  320,  note,  giving  examples  of  instmments  held 
■abject  to  forgery. 

General  Citation.— People  ▼.  0^rien»  130  GaL  4 

28  (M.  212-214    HASDING  T.  COWmO. 

Gold  Coin  note*— In  aeUon  on^  if  defendant  aafTert  a  defaiilt»  the 
elerk  may  enter  a  judgment  against  him  payable  in  gold  coin,  p.  214.  . 

Cited  in  87  Am.  Dee.  126,  note,  ae  authority  sustaining  the  oonsti* 
intionality  of  ''specific  laws." 

28  OaL  214-21&    PEOPLE  T.  THOMPSON. 

Indictmfint.*-One  offense  may  be  set  forth  In  different  foims  under 
different  aaunts»  but  it  should  appear  that  the  matters  set  forth  in  dif- 
ferent counts  are  des<iriptive  of  one  and  the  same  transaction,  p.  216. 

Approved  in  People  v.  Jailles,  146  GaL  304«  upholding  information  for 
mge  chaiging  in  one  count  rape  committed  by  force  violence  and  resist* 
ance,  and  other  count  simply  alleging  sexual  intercourse  with  female 
under  age  of  sixteen;  People,  v.  Frank,  28  OaL  613,  an  indictment  for 
forgery;  so  in  Territory  v.  Poulier,  8  Mont.  150;  People  v.  Garcia,  68 
Cal.  103,  information  charging  defendant  of  crime  of  assault  with  intent 
to  commit  murder;  ^tate  v.  Chapman,  6  Nev.  325,  Indictment  for  rob- 
bery; State  V.  Malim,  14  Nev.  290,  indictment  for  embezzlement;  and 
United  States  v.  Howell,  65  Fed.  Rep.  406,  indictment  for  Iwing  in  pos- 
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•eftsion  of  counterfeit  money.  Cited  to  the  ruling  stated,  in  92  Am.  De^ 
602,  note. 

Same. — Second  count  in  indictment  should  refer  to  the  firsts  in  such 
manner  as  to  identify  the  offense  as  the  same  already  described,  p.  217. 
Approved  in  People  v.  Ah  Sam,  46  Cal.  648. 

Identity. — General  rule  is,  that  identity  of  the  name  is  prima  fade 
evidence  of  the  identity  of  the  person,  p.  218. 

Cited  as  authority  to  the  ruling  stated,  in  Garwood  ▼.  Garwood,  28 
OaL  620. 

.  AppeaL^-Appellate  court  will  not  review  alleged  errors  in  instme- 
tions  in  a  criminal  case,  unless  embodied  in  a  bill  of  exceptiona,  or 
there  is  an  indorsement  thereon,  signed  by  the  Judge,  showing  the  actioA 
of  the  court  thereon,  p.  218. 

Approved  in  People  v.  Martin,  32  CaL  itt;  People  t.  Feigoson,  84  GaL 
810;  People  v.  Trim,  37  CaL  276;  People  ▼.  t^adillia,  42  OaL  538;  Feopb 
V.  Clark,  84  Cal.  681;  and  People  v.  Pettit,  6  Utah,  242;  People  ▼• 
Tetherow,  40  Gal.  287,  refusing  to  consider  alleged  errors  in  ehaiga. 

General  Citations.— Beferred  to  for  instaaoes  of  judicial  notioe,  ia  88 
Am.  Dec.  677,  691,  note,  where  the  matter  of  judicial  notice  is  diwiisisi 
at  length.    California  Oil  etc  Co.  ▼.  Miller,  96  Fed.  20. 

28  GaL  219-224.    CABLETON  ▼.  TOWNSEND. 

New  Trial. — ^Assignment  in  statement  on  motion  for,  should  apedfjf 
the  particulars  in  which  the  evidence  is  insufficient  to  justify  tlie  ver> 
diet,  or  it  will  be  disregarded,  p.  221. 

Approved  in  Beans  r.  EmanuelU,  36  GaL  120;  Spanagel  v.  Dellinger, 
88  CaL  280. 

Identity  of  names  is  prima  fade  evidence  of  the  identity  of  persons^ 
p.  221. 

Cited  as  authority  to  ruling  stated,  in  People  v.  Thompson,  28  OaL 
219;  Garwood  v.  Garwood,  29  GaL  620;  and  Stapleton  v.  Pease,  2  Mont 
•003.  So  ia  40  Am.  Deo.  240,  note,  that  designation  of  plaee  of  nsidenes 
affixed  to  a  party^s  name  is  no  part  of  the  name,  but  mere  natter 
of  description. 

Pueblo  Lands. — ^Tenure  by  which  such  lands  are  held  by  San  Pran- 
ofsoo  is  of  a  fiduciary  nature,  and  cannot  be  alienated  except  in  accord- 
anoe  with  the  trust,  p.  228. 

Cited  as  authority  in  San  Francisco  v.  Canavan,  42  OaL  667. 

.  Ejectment.— If  plaintiff  shows  possession  in  himself,  defendant  will 
not  be  permitted  to  overcome  the  presumption  of  title  in  the  plaintiff 
by  showing  title  in  a  stranger,  p.  224. 

Cited  as  authority  in  Niagara  Min.  Go.  v.  HUag  Co.,  69  OaL  613,  aa 
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action  to  quiet  title.  So  in  Sullivan  v.  Edd^,  164  Hi.  396,  asserting 
the  doctrine  that  a  mere  intruder  upon  the  notorious  adverse  posses- 
sion of  another  cannot  justify  his  trespass  under  an  outstanding  title  in 
a  stranger,  in  the  absence  of  evidence  connecting  him  with  such  title. 

28  Gal.  226-229.    POETT  v.  STEAHN&    S.  C.  31  CSaL  7& 

Pleadings. — ^In  action  to  foreclose  mortgage^  a  general  allegation  in 
the  complaint  that  the  defendants  had,  or  claimed  to  have,  some  interest 
in  the  premises,  is  sufficient,  p.  228. 

Applied  in  BSmmelmann  v.  Spanage],  39  Gal.  891,  action  to  recover  an 
assessment  for  street  improvements;'  and  in  Sichler  v.  Look,  93  Cal. 
608,  action  to  foreclose  mortgage ;  Blair  v.  Mines,  84  Fed.  738,  but  deny> 
ing  right  of  such  defendant  to  plead  statute  of  limitations  as  to  debt. 
So  in  Howard  ▼.  Iron  and  Land  Co.,  62  Min.  800;  and  Rust-Owen  Lumber 
Go.  Y.  Fitch,  3  6.  Dak.  216,  'action  to  enforce  mechanio's  lien.  Cited  to 
ruling  stated,  in  26  Am.  St.  Rep.  870,  note. 

28  Cal.  228-232.    PEOPLE  t.  BOARD  OF  SUPERVISORS. 

Handamiia. — ^Writ  of  will  lie  to  eompel^  board  of  supervisors  to  issue 
warrant,  in  a  proper  case,  for  payment  of  bills  for  expenses  of  volunteer 
companies,  p.  231. 

Cited  in  People  v.  San  Frandsoo,  36  CaL  604,  mandamus  to  eompel 
supervisors  to  proceed  with  work  altering  grade  of  street. 

28  Cal  232-238.    JEWELL  T.  JEWELL. 

Husband  and  Wife.— On  death  of  husband  Intestate,  leaving  no 
descendants,  surviving  wife,  and  surviving  father  of  deoeased,  each 
inherit  one-half  of  the  husband's  half  of  the  common  property,  p.  237. 

Cited  in  In  re  Boody,  113  CaL  698,  holding  that  at  the  death  of  the 
husband  without  descendants,  the  wife  is  entitled  to  succeed  to  three- 
fourths  of  the  community  property,  which  passes  to  her  heirs  at  her 
death.  Cited,  also,  in  Pratt  v.  Douglas,  38  N.  J.  Eq.  535,  construing 
a  will.  In  this  case  husband  and  wife  were  domiciled  in  California, 
where  the  husband  died  seised  of  lands  in  California  and  also  in  New 
Jersey.  He  disposed  of  all  his  property  by  will  to  his  wife  and  it  was 
held  that  the  community  law  of  California  did  not  apply  to  the  tes- 
tator's lands  in  New  Jersey.  So  in  Spark  v.  Spence,  40  Tex.  701, 
xeferring  to  the  amount  of  litigation  relative  to  community  property, 
attributing  it  to  the  state  of  the  statutes  on  the  subject. 

"descendants"  of  a  Person  are  his  children,  grandchildren,  and  their 
children  to  the  remotest  degree,  p.  236. 

Approved  in  Bates  v.  Gillett,  132  Dl.  297;  and  cited  to  ruling  stated, 
in  12  Am.  St.  Kep.  112,  note. 

Notes  Gal.  Rep.--89 
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28  Gal.  238-245.    BRTAN  v.  MAUME. 

Statement  on  appeal  must  be  filed  and  lerved  within  statutory  tims^ 
p.  241.    . 

Cited  as  authority  in  Cody  v.  Filley,  4  Colo.  437;  St.  Croix  Lumber 
Co.  V.  Pennington,  2  Dak.  Ter.  473;  Seeley  ▼.  Sebastfaa,  3  Or^.  565;  and 
National  Bank  v.  Irvine,  2  Mont.  556;  Cameron  ▼.  Areata  etc  Co.,  129 
CaL  282,  denying  right  of  court  to  extend  time  after  default  or  beyond 
period  allowed  by  Code  of  Civil  Procedure,  1054. 

PleadingSi— Affirmative  allegations  of  answer  stand  oontroverted  by 
the  plaintiff,  and  burden  is  on  defendant  to  prove  the  truth  of  suok 
allegations,  p.  244. 

Cited  in  Wilson  v.  CaUfonia  eta  R.  R.  Co.,  94  CaL  172»  to  the  gw- 
enl  rule  that  the  burden  is  on  the  defendant  to  prove  new  matter 
idleged  as  a  defense.  So,  to  same  effect,  in  Cox  v.  Btage  Co.,  1  Idaho, 
381.  Hamilton  v.  Spokane  ete.  R.  R.,  3  Idaho,  167,  appl3ring  rule  in 
action  for  damages  caused  by  grading  railway  roadbed  throu^  plain- 
tifl^s  land. 

Finding!  of  Fact  should  not  be  intsrblended  with  matter  of  argu- 
ment or  the  eonelusions  of  law,  pw  244. 

Approved  in  Jones  v.  Block,  90  OaL  229.  Cited,  holding  that  ob- 
jsetlons  te  flndinga  of  lact  eannot  be  made  avaliable  on  appeal,  unless 
application  to  oorreet  or  amend  them  ia*  rifown  to  have  been  made 
in  the  court  below,  in  State  v.  Mining  Co.,  4  Nev.  337. 

28  OaL  246-247.    JOUBS  T.  FROST. 

Venue. — Proceedings  Amounting  to  waiver  of  right  to  have  diange 
of,  set  fortb^  p.  246. 

Cited,  holding  that  application  for  change  of  venue  must  be  made 
by  defendant  in  the  answer,  or  contemporaneously  with  the  tiling  of  an 
answer  or  demurrer  in  Cook  v.  Pendergast,  61  CaL  75;  Hearue  v.  De 
Toung,  ill  CaL  376,  holding  that  the  right  to  have  a  cause  tried  in  a 
particular  cbtmty  is  one  which  liiay  be  waived  either  expressly  or  by 
implication;  Scott  v.  Hoover,  99  Fed.  248,  on  point  that  general  de- 
murrer is  waiver  of  objection  that  action  was  not  brought  in  proper 
drcuit  court. 

Pleadings.— Filing  of  new  complaint  after  demurrer  sustained  la  not 
the  commencement  of  a  new  action,  p.  246.    .    , 

Cited  as  authority,  holding  that  an  amended  complaint  takes  the 
place  of  the  original,  in  Barber  v.  Reynolds,  33  CaL  501;  Easton  v. 
OHeilly,  63  CaL  308;  McFadden  v.  Mining  Co.,  8  Nev.  60;  and  in  Louis- 
ville etc..  Co.  V.  House,  ld4  Tenn.  Ill,  noted  under  Gilman  v.  Coegrove^ 
22  CaL  356;  White  v.  Soto,  82  CaL  658,  holding  that  the  amended  com* 
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plaint  relates  back  to  the  date  upon  whieb  the  original  complaint  was 
fUed. 

28  CaL  247-254.    MATTER  OF  EDWARD  RING. 

Habeas  CorpuSi— Doctrine  of  res  adjudicata  does  not  apply  to  proceed- 
ings on,  p.  251. 

Cited  as  authority,  holding  that  a  judgment  on  habeas  corpus  remand- 
ing a  judgment  debtor  arrested  on  execution  is  no  bar  to  an  action  by 
him  against  the  creditor  for  assault  and  false  imprisonment,  in  Bradley 
y.  Beetle,  153  Mass.  157;  Rogers  v.  Superior  Court,  145  Cal.  89,  on  cer- 
tiorari to  review  judgment  finding  for  contempt  for  refusing  to  answer 
questions,  former  judgment  of  supreme  court  on  habeas  to  review 
eontempt  proceedings  for  refusal  to  answer  some  questions,  is  not  bar  to 
certiorari;  People  v.  Fairman,  59  Mich.  570,  holding  that  writ  of  error 
does  not  lie  to  a  final  order  made  in  prooeedings  upon  habeas  eocpus; 
State  V.  Kennie^  24  Mont.  51>  and  Miskimmins  ▼.  Shaver,  8  Wyo.  404, 
noted  under  In  re  Perkins,  2  Cal.  424. 

Judgment  is  sufficient  in  a  criminal  case,  if  it  states  of  what  offense 
the  defendaait  was  finally  convicted,  and  the  penalty  imposed  by  the 
eourt,  p.  253. 

Approved  as  authority  in  £x  parte  Dobson,  31  Cal.  499;  Ex  parte 
Raye,  63  Cal.  492;  Ex  parte  Young  Ah  Gow,  78  Oal.  442;  Ex  parte  Tur- 
ner, 75  Cal.  228;  People  v.  Douglass,  87  Cal.  283;  and  Ex  parte  Williams. 
89  Oal  427.  ated  in  People  v.  Terrill,  133  Cdl.  123,  definhig  *<reeord" 
and  construing  section  1207,  Penal  Code;  La  Orange  etc.  Co.  v.  Carter. 
142  Cal.  565,  applying  rule  to  form  of  order  of  equalization  board  rais- 
ing assessment;  Ex  parte  Dela,  25  Nev.  350,  holding  judgment  sufficient 
fn  rape  case;  People  v.  Trim,  37  Cal.  276,  setting  forth  requisites  of  bill 
of  exceptions  in  criminal  cases. 

Detention  of  Prisoner. — Certified  copy  of  judgment  properly  entered 
is  sufficient  authority  in  hands  of  prison  warden  for  detention  of  de- 
fendant, p.  253. 

Approved  in  Ex  parte  Gibson,  31  Cal.  623;  8.  C.  91  Am.  Dec.  549, 
Matter  of  Brown,  32  Gal.  49;  Ex  parte  Ahem,  103  Cal.  414;  and  Ex 
parte'  Peacock,  26  Fla.  500. 

General  Citation.— Ex  parte  Bridges,  2  Woods,  428,  Fed.  Cas.  No. 
1862. 

28  Cal.  254-259.    PEOPLE  v.  SAN  FRANCISCO  AND  SAN  JOSE  RAIL* 
ROAD  COMPANT. 

StatiUea-^Kepeal  of,  by  implication  is  not  favored,  p.  267. 

Approved  in  Matter  of  Yick  Wo,  68  Cal.  304,  holding  that  in  ease  of 
Irreconcilable  conflict,  the  last  act  must  govern.  Cited  as  auth<>Hty  ta 
ruling  stated  in  Saguache  v.  Decker,  10  Colo.  163. 
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28  CaL  261-288.    JLAVAHAQH  T.  HAUS. 

Appeal — Statement  on,  is  waived  if  not  served  within  the  statntorj 
time,  p.  262. 

Cited  in  Cody  y.  Bllley,  4  Colo.  437;  and  so  in  St.  Croix  Lumber  Go.  f. 
Pennington,  2  Dak.  Ter.  473,  and  applied  to  bill  of  exceptions. 

28  OaL  26d-266.    ZIEGLSK  ▼.  WBLL8,  FASGO  AUD  GO. 

Pleadings. — ^Immaterial  yariance  between  pleading  and  proof  will  bt 
disregarded,  p.  266. 

Approved  in  Clark  v.  Chapman,  98  Oal.  114,  case  of  immaterial  vsii- 
ance  between  agreement  of  arbitration  and  the  undertaking. 

Irreleyant  Testimony.— Admission  of,  not  ground  for  reversal,  if  thsie 
is  uncontradicted  testimony  sufficient  to  warrant  the  verdiet,  p.  264. 

Gited  to  ruling  stated  in  Winkley  v.  Foye,  66  Am.  Dec  717,  exteadea 
note  bearing  on  subject.    Referred  to  in  83  Am.  Dee.  89,  note. 

28  C^L  266-276.    PEOPLB  v.  KING. 

Cximiaal  Law.— If  defendant  refuses  to  plead  after  demurrer  to 
indictment  overruled,  the  court  may  direct  a  plea  of  not  guilty  to  be 
entered  for  him,  pp.  269,  270. 

Affirmed  in  People  v.  Jocelyn,  29  Cal.  663;  and  principle  approved  is 
Conneau  v.  Geis,  73  Cal  178,  8.  0.  2  Asl  St.  Rep.  786,  holding  that  a 
party  demanding  a  jury  trial,  and  refusing  to  pay  jury  fees  in  adraiioa^ 
waives  his  right  to  a  jury. 

Same. — ^Defendant  may  voluntarily  testify  before  a  grand  jury,  sad  it 
is  not  ground  for  setting  aside  the  indictment,  p.  272. 

Approved  in  People  y.  Page,  116  OaL  392;  and  People  v.  Lander,  82 
Bfich.  120. 

Same. — Motion  to  set  aside  indictment  must  be  made  before  demurrer 
or  plea,  p.  272. 
Affirmed  in  People  y.  Stacey,  84  OaL  308. 

Same.— Judgment  that  defendant  be  imprisoned  for  a  specffled  ntua- 
ber  of  years'  from  the  date  of  his  incarceration,  is  not  void  fbr  un- 
certainty, p.  272. 

Approved  in  People  v.  Hughes,  29  Cal.  262. 

Statutea — In  construction  of,  an  act  referring  in  terms  to  one  section 
may  be  held  to  refer  to  another,  if  it  would  otherwise  be  a  nullity,  ppu 
272  et  seq. 

Approved  in  Edwards  y.  Railroad  Co.,  13  Colo.  62;  State  v.  Small,  29 
Ifinn.  218;  and  Russell  v.  Ayer,  120  N.  C.  210.  So  in  In  re  Vandeiberg, 
28  Kan.  259,  holding  that  if  it  clearly  appears  that  a  provision  of  a 
statute  has  been  inserted  through  inadvertence,  it  will  be  disregarded 
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Principle  of  the  dedsion  approved  and  applied  in  Ex  parte  Hedley^  31 
Cal.  114;  Haney  ▼.  State,  34  Ark.  270;  Gray  T.  Ck>unty  Ckonmre.;  83  Me. 
436;  People  v.  Hill,  8  Utah,  363;  Cohen  ▼.  Cleveland,  43  Ohio  St.  195; 
and  State  v.  Archibald,  62  Ohio  St.  IQ,  the  last  caie  not  being,  however, 
•within  the  principle. 

^  CaL  276-281.    SP£NCER  v.  PIUNDLE. 

Legal  Tender  Notes.— Verdict  in  action  to  recover  value  of  service 
rendered  will  not  be  set  aside  on  the  ground  that  the  jury  adopted 
legal  tender  notes  as  the  standard  of  value,  pp.  277  et  seq. 

Approved  as  authority'  in  Tarpy  v.  Shepherd,  30  Cal.  181 ;  Poett  v. 
Steams,  31  Cal.  80;  and  Carpentier  v.  Small,  35  Cal.  357.  Cited  as 
authority  to  constitutionality  of  "spedfic  oontraot  laws"  in  87  Am.  IM. 
126,  nota. 

28  CaL  281-28&    HcCOMB  v.  REED.    87  Am.  Deo.  115. 

Attachment,  if  regular  upon  its  fkce,  is  not  void  because  the  com- 
plaint does  not  set  up  a  cause  of  action  warranting  an  attachment, 
p.  285. 

Cited  to  ruling  stated.  In  7  Am.  St.  Rep.  633,  note.  Referred  to  in 
Mentzer  v.  Ellison,  7  Cola  App.  828,  aa  authority  that  objections  to 
regularity  of  attachment  proeeedings  cannot  be  first  raised  in  collateral 
suits.  Dissenting  opinion  of  Bissell,  J.  So,  to  same  e^ect.  In  MoresI 
▼.  Swift,  15  Nev.  220. 

Same. — ^It  is  duty  of  sheriff  to  apply  money  on  attachments  In  the 
order  of  the  attachments,  p.  287. 
Cited  in  note  to  62  Am.  St.  Rep.  606;  53  Am.  St.  Rep.  155. 

Pleading. — If  a  defense  should  be  specially  pleaded,  the  omission  t«^ 
plead  it  is  not  cured  by  the  introduction  without  objection  of  evidMMM 
in  support  of  it,  p.  284. 

Cited  as  authority  in  Nordholt  v.Nordholt,  87  Cal.  556;  a  C.  22  Am. 
St.  Rep.  271.  * 

General  Citations.— In  79  Am.  Dec.  142,  note,  that  it  is  the  duty  of  the 
sheriff  to  obey  the  orders  of  a  court  of  competent  jurisdiction  in  pro- 
ceedings before  it;  81  Am.  Dec.  160,  note,  referred  to  as  authority  for 
the  alternative  modes  which  may  be  pursued  by  a  subsequent  attaching 
creditor  for  the  protection  of  his  rights;  People  v.  Palmer,  95  Am.  Dec. 
427,  note,  that  sheriff  cannot  set  up  defects  in  process  in  excuse  for  his 
failure  to  execute  the  same;  and  in  87  Am.  Dec.  126,  note,  as  authority 
for  constitutionality  of  specific  ccmtract  laws. 

28  Cal.  288-295.    LANS  v.  GLUCKAUF. 
^     Spedflc  Contract— Contract  to  pay  in  gold  coin,  or  such  sum  as  may 
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equal  market  value  of  legal  tender  notes^  may  be  enforced  according 
to  its  meaning,  and  warrants  a  judgment  in  coin,  p.  294. 

•Approved  in  Burnett  v. ^Steams,  33  Cal.  468,  473;  dissenting  opinion 
'  in  Fox  V.  Minor,  32  Cal.  190,  main  opinion  holding  sureties  on  guardian's 
bond  not  liable  in  gold  coin.  Distinguished  in  Reese  ▼.  Steams,  29  CaL 
275,  277;  Knox  v.  Gerhauser,  3  Mont.  281;  and  Wells  v.  Van  Sickle,  6 
Nev.  50,  cases  of  alternative  oonitracts.  Referred  to  as  to  effect  of 
legal  tender  acts  upon  contracts  to  pay  in  gold,  in  89  Am.  Dec.  648, 
note;  91  Am.  Dec.  138,  note;  91  Am.  Dec.  571,  note;  and  95  Am.  Dec 
368,  note. 

Judgment. — In  action  on  note  and  a  trial  had,  the  court  may  render 
^judgment  for  the  amount  of  the  note  and  interest^  although  the  oom- 
plaint  only  prays  for  judgment  for  the  face  of  the  note,  p.  204. 

Approved  as  authority  in  Cassacia  v.  Phoenix  Ins.  Co.,  28  CkL  6; 
Corcoran  v.  Doll,  32  Cal.  88;  Nevada  Co.  etc.  Canal  Co.  v.  Kidd,  37  CaL 
324,  dissenting  opinion  of  Sanderson,  J.;  Texas  etc  Ry.  Co.  v.  DonneDy, 
46  Ark«  95;  and  Rhemke  v.  Clinton,  2  Utah,  237,  the  hist  case  holding 
that  the  court  may.  instruct  the  jury  to  give  interest  as  damages  in 
cases  of  destruction  of  property. 

.   Same. — Where  judgment  is  by  default,  the  court  cannot  grant  greater 

relief  than  is  demanded  in  the  c^mplsint,  p.  294. 

■  "Oitea  as  anthority  fn  Oanttsr  v.  English,  29  Cal.  168. 

28  Gal.  295-801.    ABBOTT  v.  DOUGLASa 

appeal. — ^Interlocutory  orders  will  not  be  reviewed  unless  embodied 
in  a  statement  or  bill  of  exceptions,  p.  296. 

Cited  in  Ryan  v.  Dougherty,  30  Gal.  221,  holding  that  statement  not 
«filed  in  timefomis  no  pait  of>t«aoi4;  Dimick  v.  Campbell,  31  Gal.  ^40; 
-and  Strathem  v.  Dakiii,  63  CtA.  480,  speeifying  papers  constituting  no 
part  of  judgment -roll,  and  improperly  in  the  record;  and  in  Qnivey  v. 
Gambert,  32  CaL  323,  setting  forth  mode  of  making  up  the  reond; 
Cited  in  People  v.  Empire  etc  Co.,  «^  Cal.  173,  applying  rule  to  matteis 
contained  in  clerk's  minutes;  Hecla  etc.  Co.  v.  Gisbom,  21  Utah,  76, 
noted  under  Dawley  v.  Hovious,  23  CaL  103.  But  cf.  Hawley  v.  Eocher, 
123  Cal.  81,  discussing  effect  of  recital  in  judgment  as  to  interlocutory 
order.  Approved  as  authority  to  the  ruling  stated  in  Wetherbee  v. 
Carroll,  33  Cal.  554;  and  Graham  v.  Lineham,  1  Idaho,  781. 

Pleading. — After  cause  has  been  submitted  for  trial,  the  court  cannot 
strike  out  the  answer,  p.  297. 

Cited  in  People  v.  McComber,  72  Am.  Dec.  626,  note^  disenssing  snbjeei 
of  striking  out  answer  as  sham. 

Same. — Answer,  notwithstanding  order  to  strike  out,  constitutes  part 
•f<  Judgment-roll,  p.  300. 
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'  Cited  as  authority,  and  applied  in  case  of  demurrer  striken  out,  in 
SAvis  ▼.  Honey  Lake  Water  Co.,  98  CaU  417$  Cited  in  Gregg  ▼.  Groes^ 
beck,  11  Utah,  322,  328,  on  point  that  emr.  in  striking  out  pleading  is 
reriewable  on  appeal  b^sed  on  judgment-roU  alone;  Warren  v.  Stoddard, 
6  Idaho,  701»  order  striking  out  portion  of  pleading  on  part  of  record 
need  not  be  embodied  in  bill  of  exceptions  for  purpose  of  review j 
Dougall  V.  Schulenberg,  101  Cal.  158,  applied  to  complaint. 

28  Cal.  301-320.     HIDDEN  v.  JORDAN.    8.  C.  21  Cal.  92;  32  Cal.  397; 
39  Cal.  61;  and  57  Cal.  184. 

New  TriaL — ^When  judgment  is  reyersed  and  new  trial  granted  in 
general  terms,  the  case  goes  back  for  trial  upon  all  the  issues  of  fact 
raised  by  the  pleadings,  p.  330. 

Cited  in  Phelps  v.  Winona  etc.  R.  R.  Co.,  37  Minn.  490,  S.  C.  5  Am. 
St.  Rep.  871,  holding  that  the  award  of  a  new  trial  wipes  out  the  ver- 
dict. So,  to  same  effect^  in  Fisher  v.  Emerson,  16  Utah,  522;  State  v. 
Templln,  122  Ind.  238;  and  Louisville  etc.  Ry.  Co.  v.  Miller,  141  Ind.' 
639. 

Same. — Presumption  is  that  the  statement  on  motion  for  a  new  trial 
includes  all  the  testimony  material  to  the  points  specified,  alUKHigh  tbe 
record  does  not  show  afiirmatively  that  sndi  was  the  case,  p.  3Qt3. 

Cited  as  authority  to  the  ruling  stated,  in  Smith  v.  Athem,  34  Cal. 
611;  Clark  v.  Gridley,  36  Oal.  403;  Judson  v.  Lyfbrd,  84  QaL  609;  and 
Randal]  ▼.  Burk  Township,  4  S.  Dak.  344.  So  in  James  v.  Williams^ 
31  Cal.  213,  holding  that  the  court  is  presumed  to  have  found  the  facts 
necessary  to  sustain  the  judgment.  So,  to  same  effect,  in  Poppe  ▼« 
Athem,  42  Cal.  617;  so  in  Ervin  v.  Collier,  2  Mont.  607,  holding  that 
tko  appellate  court  nuist  presume  that,  the  papers  not  in  the  tranacppt 
were  not  used  on  hearing  of  motion. 

Findings. — Party  requiring  a  finding  as  to  any  faet  in  tssne  shoukl 
specify  the  point  upon  which  he  desires  a  finding,  wiUiout  dictating  how 
the  fact  should  be  found,  p.  304. 

Approved  in  Miller  v.  Steen,  30  Cal.  408;  S.  C.  89  Am.  Deo.  127;  Prince 
v.  Lynch,  38  Cal.  531;  S.  C.  99  Am.  Dec.  ^28;  Porter  v.  Woodward,  67 
Oal.  638;  Edgar  v.  Stevenson,  70  Cal.  287;  and  Warren  v.  Quill,  9  Nev. 
266.  Cited,  bearing  on  the  practice  in  such  case,  in  Holcomb  v^  Keliher^ 
3  S.  Dak.  500. 

Same.>-If  judge  errs  in  his  findings,  the  only  proper  proceeding  ioi 
correct  them  is  by  motion  for  a  new  trial,  p.  305. 

Affirmed  in  Prince  v.  Lynch,  38  Cal.  636;  and  Wunderlin  v.  Cadogan, 
75  Cal.  618.  Cited  in  Clawson  v.  Wallace,  16  Utah,  308,  on  point  that 
court  cannot  make  additional  findings  to  support  a  judgment  after  itSi 
entry;  bearing  on  mode  of  reviewing  findings,  in  Kahn  v.  Smelting  Co., 
2  Utah,  382. 
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Same. — ^A  finding  should  be  a  concise  and  pointed  statement  of  tlie 
several  facts  found,  followed  by  the  conclusions  of  law.  It  is  not  aa 
opinion,  and  forms  no  part  df  the  jndgment-roU,  p.  305. 

Approved  in  Duryea  v.  Burt,  28  Cal.  688;  Jones  v.  Black,  30  Cal.  229; 
McClory  V.  McClory,  38  Cal.  577;  Partalongo  v.  Iatco,  47  OaL  382; 
Wilson  V.  Wilson,  64  Cal.  94;  Wixson  v.  Devine,  67  Oal.  342;  Hamilton 
V.  Railway  Co.,  2  Idaho,  902;  Thorp  v.  Freed,  1  Mont.  664;  Bard  v. 
Kleer,  1  Wash.  St.  376;  and  Pot  win  v.  Blasher,  9  Wash.  St.  465. 

Same. — If  a  discrepancy  exist,  the  more  specific  findings  of  particular 
facts  must  control^  p.  306. 

Afiirmed  in  Warder  v.  Enslen,  73  CaL  294;  and  approved  as  authority 
in  Walley  v.  Deseret  Nat.  Bank,  14  Utah,  322;  and  Barnes  v.  Sabron, 
10  Nev.  248;  Jacks  v.  Estee,  139  Cal.  512,  as  to  findings  on  insanity. 

Accounting. — Where  taking  of  account  is  required,  the  court  in  its 
discretion  may  take  and  state  it,  or  refer  it  to  some  proper  person  to 
state  it,  p.  308. 

Affirmed  in  Trumpler  v.  Cotton,  109  CaL  255,  and  Davis  v.  Hofer,  38 
Or.  156,  both  following  rule. 

Mortgagee  in  possession  is  accountable  for  the  actual  receipts  of  the 
rents  and  profits,  and  is  allowed  for  necessary  expenses  in  "»^>"^^gFPg 
the  property,  p.  309. 

Cited  as  authority  in  Murdoek  v.  Clarke,  59  Cal.  695;  and  Renshow  v. 
Tayk)r,  7  Greg.  325.  So  in  Murdoek  ▼.  Clarke,  00  Cal.  439,  holding  that 
a  mortgagee  in  possession  is  bound  to  exercise  reasonable  care,  and  is 
responsible  for  the  want  thereof;  and  so,  to  same  efiTect,  in  4  Am.  St. 
Rep.  69,  note. 

Same. — ^Mortgagee  in-  possession  may  make  such  repairs  aa  axs 
reasonably  necessary  for  the  preservation  of  the  property,  but  perma- 
nent improvements,  or  things  which  conduce  merely  to  his  comfort  or 
convenience,  are  not  necessary  expenses  for  which  he  can  recover, 
p.  809. 

Approved  in  Raynor  v.  Drew,  72  Cal.  312;  and  principle  of  the  de- 
cision approved  and  applied  ii}  Woodward  v.  Wright,  82  Cal.  206. 

Interest. — Circumstances  under  which  a  paraol  contract  for  a  greater 
than  the  legal  rate  of  interest  will  be  enforced,  set  forth,  pp.  315,  316. 

Cited  as  authority  in  Pujol  v.  McKinlay,  42  Cal.  568,  and  the  mis 
applied  in  the  settlement  of  a  long  standing  account  in  equity. 

General    Citations,— Connor   v.    Corson,    13    8.   D.    554;    QObert   T. 

Stephens,  6  Okla.  689. 

28  Cal.  320  323.    GATES  ▼.  SALMOH. 
Statute  is  not  Retroactive  unless  so  declared,  p.  321. 
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Cited  in  San  Franciaoo  Say.  Union  v.  Reclamation  Diat.,  144  OaL  647, 
noted  under  People  v.  San  Francisco,  4  Cal.  127. 

Interlocutory  decree  in  action  for  partition  was  not  appealable  prior 
to  act  of  1864,  which  was  not  retroactive,  pp.  321,  822. 

Affirmed  in  Peck  v.  Vandenberg,  30  CaL  21;  and  Peck  v.  Curtis,  31 
CaL  209.  Approved  in  Sterling  v.  Sterling,  43  Or.  204,  final  decree  on 
report  of  referee  in  partition  is  the  final  appealable  decree;  In  re 
Estate  of  Williamson,  20  Utah,  53,  order  directing  sale  by  executor  is 
not  final  appealable  order.  Explained  and  distinguished  in  Bensley  v. 
Ellis,  39  Cal.  314,  construing  act  of  1866,  and  holding  it  to  be  retro- 
spective in  its  operation.  Cited  in  Regan  v.  McMahon,  43  CaL  627, 
holding  that  a  motion  for  a  new  trial  may  be  resorted  to  for  the  purp68e 
of  correcting  the  errors  in  a  preliminary  decree  of  partition.  So,  as  to 
the  practice  in  such  case,  is  cited  in  Mills  v.  Miller,  2  Neb.  310;  60  Am. 
Dec.  429,  434,  note. 

28  CaL  327-328.    BELL  ▼.  CRIPPSll. 

District  Courts  have  no  jurisdiction  of  action  to  recover  taxes  where 
the  amount  sued  for  was  less  than  three  hundred  dollars,  and  the  com- 
plaint did  not  pray  for  foreclosure  of  the  tax  lien,  p.  328. 

Cited,  discussing  subject  of  concurrent  jurisdiction  among  the  several 
courts,  in  Courtwright  v.  Bear  River  etc  Min.  Co.,  80  OaL  581. 

28  CaL  328-331.    PEOPLE  v.  CORBBTT. 

Ciiminal  Proceduze. — ^Verdict  in  criminal  case  without  an  arraignment 
or  plea  is  a  nullity,  and  no  valid  judgment  can  be  rendered  thereon, 
p.  330. 

Approved  in  People  ▼.  Monaghan,  102  CaL  233;  Early  v.  State,  1  Tex. 
App.  270;  Stacy  v.  State,  3  Tex.  App.  128;  Pate  v.  State,  21  Tex.  App. 
198;  Hatfield  v.  State,  9  Ind.  App.  303;  and  Crain  v.  United  States,  162 
U.  S.  640.  Cited  In  Browning  v.  State,  54  Neb.  204,  208,  further  discuss- 
ing procedure  at  trial  when  fact  of  nonarralgnment  is  then  first  dis- 
eovered;  State  v.  Fiester,  82  Or.  266,  but  permitting  amendment  of 
record  to  show  arraignment  if  done  within  due  time  and  on  due  notice 
Distinguished  in  People  v.  Rodundo,  44  CaL  542,  in  which  case  the 
defendant  was  arraigned  and  put  in  his  plea.  So  in  People  v.  Bowman, 
81  Cal.  569,  in  which  case  the  defendant  was  given  an  opportunity  to 
plead.  Cited  to  ruling  stated,  in  68  Am.  Dec  223,  226,  note;  and  so 
in  Fletcher  v.  State,  54  Ind.  467. 

Same. — ^Defendant  does  not  waive  arraignment  and  plea  by  submitting 
to  a  trial,  p.  330. 

Affirmed  in  People  v.  Monaghan,  102  Cal.  233.  Approved  in  Early  v. 
State,  1  Tex.  App.  271.  Cited  in  People  v.  Lightner,  49  GaL  228;  Dixon 
V.  State,  18  Fla.  634;  and  People  v.  Waters,  1  Idaho,  562,  holding  that 
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mere  formalities  are  waived  by  plea;  and  to  the  ruling  stated,  in  88  Am. 
Dec.  221,  note. 

General  Citations.— Gaines  v.  United  States,  1  Ind.  Ter.  302;  Rolph 
V.  City  of  Fargo,  7  N.  D.  852. 

28  Cal.  331-335.    HAWXHURST  v.  LANDER. 

Possession. — One  in  actual  possession  of  real  estate  may  rely  on  his 
possession  alone  until  the  opposite  party  shows  a  better  right,  p.  333. 

Approved  as  a  general  rule  in  McManus  v.  CSullivan,  48  CaL  17,  bu^ 
holding  that  a  mere  naked  possession  antecedently  held  by  the  plain - 
tifTs  intestate,  and  not  sufficient  in  point  of  duration  to  entitle  him  to 
the  protection  of  the  statute  of  limitations,  cannot  operate  to  create 
a  presumption  that  the  claim  of  the  possessor  was  connected  with  any 
particular  source  of  title. 

28  Cal.  335-340.    CASEMENT  ▼.  RINGGOLD. 

Judgment  cannot  be  vacated  after  the  adjournment  of  the  term  on 
motion,  except-  as  provided  by  statute,  p.  337. 

Cited  in  Braekett  v.  Banegas,  90  CaL  826,  giving  the  history  and 
development  of  the  procedure  upon  the  subject.  So  in  Kaufman  ▼• 
Shain,  HI  Cal.  20;  S.  0.  52  Am.  St.  Rep.  141,  discuasing  subject  of 
amendment  of  recoixis.  Approved  in  Fredericks  v.  Davis,  6  Mont.  463; 
Jones  V.  Sulphur  Co.,  14  Nev.  174;  and  Lang  Syne  Min.  Co.  ▼.  Ross,  20 

Nev.  137;  S.  C.  19  Am.  St.  Rep.  342. 

• 

Same. — Clerk  acts  ministerially  in  entering  judgment,  and  this 
ministerial  act  nuy  be  performed  by  him  in  vacation,  p.  340. 

Approved  in  Genella  v.  Relyea,  32  Cal.  160,  and  holding  that  the  time 
within  wiiidi  to  appeal  from  a  judgment  oommeacea  to  nm  at  tlis 
time  the  court  announces  its  judgment  and  the  order  for  judgment  ia 
entered  in  the  minutes.  So,  to  same  effect,  in  Dovglas  Co.  Road  G6. 
V.  Abraham,  5  Oteg.  324.  Followed  in  Wakelee  ▼.  Davis,  62  Cal.  514, 
reversing  an  order  vacating  a  judgment  entered  more  than  three  years 
previously.  Ruling  approved  in  In  re  Newman,  76  Cal.  221;  8.  C.  7 
Am.  St.  Rep.  151;  77  Cal.  226;  S.  C.  11  Am.  St.  Rep.  271;  Marshall  ^ 
Taylor,  97  Cal.  426;  Baker  v.  Brickell,  102  Cal.  623. 

28  Cal.  340-345.    FERREA  v.  KNIFE. 

Waters. — Riparian  proprietor  to  whom  water  first  oomes  has  no  right 
to  so  obstruct  the  stream  as  to  prevent  the  running  of  water  sub- 
stantially as  in. a  state  of  nature  it  was  accustomed  to  run,  p.  344. 

Ruling  approved  in  Lux  v.  Haggin,  69  Cal.  369,  393,  395;  Stanford  ▼. 
Felt,  71  Cal.  250;  Heilbron  v.  Canal  Co.,  75  Cal.  431;  S.  C.  7  Am.  St.  Rep. 
187;  White  v.  East  Lake  Land  Co.,  96  Ga.  420;  S.  C.  51  Am.  St.  Rep. 
146;  and  Union  Mill  and  Min.  Co.  v.  Danberg,  81  Fed.  Rep.  97.  Cited  in 
Bameich  v.  Mercy,  136  Cal.  206,  enjoining  maintenance  of  dam  by  upper 
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owner;  Oafifoniia  Pastoral  etc.  Co.  v.  Enterprise  etc.  Co.,  127  Fed.  742, 
dicta.  Cited  in  43  Am.  Dec.  276,  note;  .57  Am.  Dec.  687,  note;  79  Am. 
Dec.  644,  note;  90  Am.  Dec.  541,  note;  97  Am.  Dec.  565,  note;  and  3  Am* 
St.  Rep.  797,  note. 

28  CaL  345-380.    EMERY  v.  SAN  FRANCISCO  GAS  COBiPAlVT. 

Taxation. — The  constitutional  provision  which  requires  taxation  of 
property  to  be  proportioned  to  the  value  thereof  applies  only  to  taxation 
in  its  ordinary  and  received  sense,  and  not  to  local  assessments,  where 
the  money  raised  is  expended  on  the  property  taxed,  p.  356. 

Cited  and  ruling  approved  in  Emery  v.  Bradford,  29  Cal.  83,  95,  dis- 
cussing theory  of  liability  for  street  assessments;  Taylor  v.  Palmer,  31 
Cal.  251,  255,  defining  terms  "taxation*'  and  "assessment";  Taylor 
V.  Palmer,  31  Cal.  670,  690,  dissenting  opinion  of  Sawyer,  J.;  Nolan  v. 
Reese,  32  Cal.  485.  street  contracts  under  act  of  1862.  8o  in  Meoser  t. 
JRisdon,'  36  Cal.  244;  Himmelmann  v.  Spahagel,  39  Xhh  <3giK$  Bagar 
V.  Supervisors,  47  Cal.  234;  Dyer  v.  Barstow,  50  Cal.  654;  Hartlpan  t. 
Olvera,  51  Cal.  501,  holding  that  a  license  fee  for  the  transaction  of 
business  is  a  tax;  State  v.  French,  17  Mont.  59;  San  Diegp  v.  Linda 
Vista  L  Dist.,  108  Cal.  193,  assessment  by  irrigation  district;  City  of 
Pueblo  V.  Robinson,  12  Colo.  696;  Denver  City  v.  Knowles,  17  Colo,  209, 
ftll,  212;  Hayden  v.  Atlanta^  70  <ja.  823;  Palmer  v.  Stumph,  29  Ind. 
836;  Asphalt  Pa  v.  Co.  v.  Gogreve,  41  La.  Ann.  264;  Daily  v.  Swope,  47 
Jfiss.  386;  City  of  Kansas  v.  Ridenour,  84  Mo.  259;  State  v.  Mayor  etc, 
36  N.  J.  Lu  480;  8.  C.  13  Am.  Rep.  466;  Lima  v.  Cemetery  Assn.,  42 
Ohio  St.  131;  8.  C.  51  Am.  Rep.  812,  construction  of  statute;  Sing  v. 
PorUaad,  2  Oreg.  158;  Olevehuid  v.  Tripp,  13  R.  L  61;  Winona  etc.  R. 
^R.  Go.  T.  Watertown,  1  S.  Dak.  51,  54,  59;  Roundtree  v.  Galveston,  42 
Tflz.  626;  MoFadden  v.  Longham,  58  Tex.  584;  Railroad  Co.  v.  Lynch- 
buTg,  81  Va.  477;  Reclamation  Dist.  v.  Hagar,  6  Sawy.  570;  S.  C.  4  Fed. 
B«p.  369;  Santa  Clara  Railroad  Tax  case,  9  Sawy.  223;  S.  C.  18  Fed. 
Rep.  424.  Cited  in  Morrison  v,  Morey,  146  Mo.  565,  as  to  assessment 
op  lands  of  levee  district;  State  v.  Frazier,  36  Or.  186,  construing 
"taxes"  as  used  in  local  statutes.  Examined  and  disapproved  in  Me- 
Bean  t.  Chandler,  9  Heisk,  363;  S.  C.  24  Am.  Rep.  315.  And  so  im 
Irwin  y.  Mayor  etc.,  67  Ala.  10.  Cited,  bearing  on  subject  of  imiformity 
of  taxation,  in  52  Am.  Dec.  335,  note;  in  55  Am.  Dec.  285,  note,  dis- 
tinction  between  ripbt  of  taxation  and  of  eminent  domain;  55  Am.  Dec. 

287,  note,   distinction   between   taxes   and   assessment;    55   Am.   Dec. 

288,  note,  apportionment  of  taxes  and  assessments;  55  Cal.  289,  note;  in 
60  Am.  Dec.  649,  note,  power  to  assess  for  public  improvements;  and 
•o  in  61  Am.  Dec.  519,  note;  69  Am.  Dec.  482,  note;  and  73  Am.  Dec. 
1122,  note.    'In  72  Am.  Dec.  281,  note,  cited  to  the  ruling  stated. 

Same. — ^The  legidlature  may  confer  upon  municipal  corporations  the 
power  to  assess  upon  adjoining  lots  the  cost  of  street  improvement^ 
p.  372. 
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Affirmed  in  Emery  y.  Bradford,  29  Cal.  .82;  Walsh  t.  llatliewa,  29 
Cal.  123,  124;  and  Jennings  v.  Le  Breton,  80  Cal.  16.  Cited  in  Homui^ 
y.  McCarthy,  126  Cal.  21,  on  point  that  rights  of  street  oontractor  grow 
out  of  goyemmental  power  of  taxation.  Cited  as  authority  to  the 
ruling  stated,  in  Taylor  y.  Palmer,  31  CaL  250,  667;  Hendiick  y.  Crow- 
ley,  31  Cal.  474;  Chambers  v.  Satterlee,  40  Cal.  614;  Mahoney  y.  Brayer- 
man,  54  C^l.  568;  In  re  Madera  Irrigation  District,  92  Cal.  325;  S.  C  27 
Am.  St.  Rep.  126;  City  of  Ludlow  y.  Trustees  ete.,  78  Ky.  364;  and  State 
y.  Dodge  County,  8  Neb.  130;  S.  C.  30  Am.  Rep.  823. 

Same. — ^It  is  in  the  discretion  of  the  legislature  to  say  upon  what 
principle  the  assessment  on  lots  fronting  on  a  street,  to  pay  for  street 
improyements,  shall  be  apportioned  among  the  lots,  p.  372. 

Approyed  in  Speer  y.  Mayor  etc.,  85  Ga.  62;  and  Hammett  y.  Philadel- 
phia,  65  Pa.  St  186.  Cited  in  EngUsh  y.  Mayor,  2  Mary.  (DeL)  89, 
sustaining  local  statute  aa  to  payment  for  sewer  construction;  Rolph 
y.  City,  7  N.  Dak.  656,  664,  669,  ruling  similarly  as  to  asseasmMit  for 
paying  street  and  citing  main  case  also  on  other  points. 

Same.— Resolution  of  board  of  superyisors,  declaring  an  intentioB  to 
improye  a  street,  may  include  a  declaration  of  intention  to  botli  grade 
and  macadamize,  p.  876. 

Approyed  in  Deady  y.  Townsend^  67  OaL  300;  and  Dyer  ▼.  Hudson,  65 
G^L  375;  Partridge  y.  Lucas,  09  GaL  622.  ated  in  Taylor  y.  Palmer,  31 
Gal.  246,  Harney  y.  Heller,  47  GaL  17,  and  Bates  y.  Twist,  138  OaL  54» 
sustaining  contracts  and  resolutions  as  to  street  improyement;  but  ef. 
Schwiesau  y.  Mahon,  128  Cal.  116,  holding  specification  insufficient;  eon- 
struing  contract  to  improye  streets  in  dty  of  Oakland,  in  Beandiy  y. 
Valdez,  32  Cal.  276,  279.  So,  as  to  validity  of  contracts  for  street  work, 
is  cited  in  Gafney  y.  San  Francisco,  72  GaL  161;  Fox  y.  Middlesborongh 
Town  Co.,  96  Ky.  272;  and  Verdin  y.  St.  Louis,  131  Mo.  127. 

Streets. — ^Resolution  of  Intention  will  be  construed  to. extend  only 
to  improyements  within  the  powers  of  the  board,  p.  377. 

Cited  in  German  etc  Soe.  y.  Ramish,  138  GaL  128,  construing  oidi- 
aanoe  to  grade  streets. 

28  GaL  380-382.    PEOPLE  y.  JUAREZ. 

Criminal  Law. — ^The  felonious  and  fraudulent  taking  of  property  with 
intent  to  deprive  the  owner  thereof  is  larceny,  p.  382. 

Approyed  in  People  y.  Brown,  106  CaL  70;  and  so,  in  State  y.  Ryan, 
12  Nev.  403;  S.  G.  28  Am.  Rep.  803;  and  State  y.  Slingerland,  19  Ney. 
130.  Cited  in  State  y.  Rue,  72  Minn.  307,  distinguishing  between 
embezzlement  and  larceny;  67  Am.  Dec.  274,  note;  also  in  Wilson  y. 
State,  51  Am.  Rep.  315,  316,  317,  note,  when  the  authorities  bearing  on 
the  subject  are  collected. 
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28  Gal.  382-302.    PEOPLE  ▼.  STRATTOll. 

Pleadings. — Defendant  in  action  to  try  right  to  office  may  set  forth 
in  his  answer  more  than  one  defense,  p.  387. 
Cited  to  ruling  stated,  in  30  Am.  Dec.  52,  note. 

Office.— In  the  abstract,  "office''  signifies  a  place  of  trust.  In  legal 
idea,  an  office  is  an  entity,  and  may  exist  in  fact,  though  it  be  without 
an  incumbent,  p.  388. 

Definition  approved  in  People  ▼.  Hopt,  3  Utah,  402;  Kendall  y.  Ray- 
bould,  13  Utah,  234;  and  Coler  v.  Rhoda  School  Township,  6  S.  Dak. 
851;  Cited  in  White  v.  City  of  Alameda,  124  Cal.  90,  07,  noted  under 
Webster  v.  Wade,  19  Cal.  292;  Moore  v.  Strichling,  46  W.  Va.  518,  hold- 
ing an  office  not  property  within  statute  as  to  jury  trials;  note  to  State 
▼.  Hocker,  63  Am.  St.  Rep.  182,  186,  189,  on  public  offices;  72  Am.  Dec. 
180,  note. 

Sftme. — Incumbent  of  office  created  by  legislature,  who  has  been 
elected  or  appointed  thereto,  continues  to  hold  until  a  successor  has 
been  duly  elected  or  appointed,  p.  890. 

Examined  and  the  ruling  approved  in  People  v.  Parker,  37  Cal.  643, 
646;  Treadwell  v.  Yolo  County,  62  Cal.  566;  People  y.  Edwards,  93  Cal. 
167,  158;  Weeks  ▼.  Gamble,  13  Fla.  20;  State  v.  Simon,  20  Oreg. 
878;  People  v.  Clayton,  4  Utah,  433;  and  United  States  v.  Justices,  10 
Fed.  Rep.  464,  construing  Tennessee  statute.  Cited,  and  held  to  have 
no  application  to  a  recess  appointment,  in  Territory  ▼.  Stokes,  2  N 
Hex.  68. 

Same. — ^When  mode  of  filling  vacancy  in  office  is  provided  by  law, 
other  thim  by  appointment  of  governor,  the  goveriior  has  no  power  to 
fill  such  vacancy  by  his  appointment,  p.  892. 

(Sted  as  authority  to  ruling  stated,  in  People  v.  Parker,  37  OaL  6f7. 

28  Cal.  393  396.    CHAPMAN  v.  MORRI& 

County  Warraats.— Law  authorising  comity  to  fund  its  ontstaadiBg 
warrants  which  were  not  to  draw  interest,  and  to  make  the  bonds  gi^sn 
In  exchange  therefor  bear  interest,  is  constitutional,  p.  395. 

Approved  in  Hotchkiss  v.  Marion,  12  Mont.  224;  and  died  to  the 
ruling  stated,  in  68  Am.  Dec.  298,  290,  note. 

28  Cal.  395-396.    PEOPLE  ▼.  STEWART. 

Criminal  Evidence.— In  murder,  prisoner's  reputation  for  peace  and 
good  order  is  admissible  in  evidence,  p.  396. 

Approved  in  Morgan  v.  State,  88  Ala.  224,  but  holding  that  the 
defendant  cannot  give  evidence  of  his  good  character  for  truth  and 
veracity,  since  it  is  not  involved  in  the  issue.  Dictum  that  a  jury  may 
properly  be  instructed  that  evidence  as  to  previous  good  character  is 
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not  entitled  to  any  weighty  except  in  doubtful  caaes,  denied  in  People 
y.  Ashe, ^44  Cal.  2»1,  holding  that  the  good  character  of  the  priaoner, 
when  proven,  is  itself  a  fact  in  the  case;  Daniels  v.  State,  2  Penne.  596» 
as  overruled  by  People  v.  Ashe,  44  Gal.  288. 

28  Oal.  402-404.    KILE  T.  TUBBS.    S.  C.  before,  23  Cal.  431;  and  S.  a 
again  32  Oal.  332. 

Impeachment  of  Patent. — One  who  has  secured  a  right  of  pre-emption 
stands  in  such  relation  to  the  United  States  government  as  enables  him 
to  attack  a  patent  from  the  state  collaterally,  p.  403. 

Cited  as  authority,  discussing  subject  of  impeachment  of  patent  for 
public  lands,  in  86  Am.  Dec.  93,  note. 

28  Cal.  406-409,    TYLER  v.  GREEN.    87  Am.  Dec  130. 

Pre-emption. — ^In  action  io  recover  possession,  of  public  lands,  plain* 
tiff  claiming  to  recover  by  reason  of  prior  possessicm,  and  the  defendsat 
claiming  as  a  pre -emptor  under  laws  of  United  States,  he  is  entitled  to 
prove  the  necessary  facts  to  establish  his  pre-emption  right,  p.  408. 

Cited  in  Schieffery  v.  Tapia,  68  Cal.  186,  holding  that  the  defendant 
must  connect  himself  with  the  United  States,  the  original  source  of 
title.  So  in  3  Am.  St.  Rep.  888,  note;  31  Am,  St.  Rep.  198,  note;  SS 
Am.  St.  Rep.  267,  note;  39  Am.  St.  Rep.  768,  note;  and  42  Am.  St.  Repi 
488,  note;  all  bearing  upon  the  -subjeot  of  pre-emptor's  rights. 

Judgment  will  not  be  reversed  for  error  that  oould  not  aifect  the 
rights  of  the  parties,  p.  409. 

:-Qited  to  ruling  stated  in  90  Am.  Dec.  654,  note;  92  An.  Dee.  840,  note; 
and  94  Am.  Dec.  363,  note. 

28  Oal.  409-414.    VILHAC  ▼.  BIVEN. 

Statement  on  motion  for  new  trial  must  specify  the  particulars 
witerain  it  is  alleged  the  evidence  is  insufficient  to  justify  the  verdict 
and  the  errors  upon  which  the  appellant  will  rely,  p.  413. 

Approved  in  Spanagel  Y.  Dellinger,  38  Cal.  280;  Raymond  v.  Thexton, 
7-  Mont.  306;  and  Oaldwell  v.  Greely,  6  Nev.  261.  Cited  in  Slater  v.  U. 
P.  Ry.  Co.,  8  Utah,  180,  hiding  new  trial  inrproperly  granted  when 
statement  was  insufficient;  dissenting  opinion  of  Sawyer,  J.,  in  Quivey 
V.  Gambert,  32  Cal.  326,  as  authorizing  the  practice  of  striking  out 
statement  on  motion  for  new  trial. 

28  CaL  414-416.    EX  PASTE  KELLT. 

'Criminal  Law. — tTudgment  may  direct  imprisonment  for  payment  of 
fine  until  paid,  at  a  certain  rate  per  day,  and  such  imprisonment  may 
"he  ended  at  any  time  by  ^ymest  of  remainder  of  fine,  p.  416. 
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Appiovod  in  Ex  parte  Casey,  86  CaL  38,  in  which  case  the  prisoner 
was  convicted  of  misdemeanor;  Ex  parte  MoGee,  33  Or.  170,  172,  quoting 
State  V.  Sheppard,  15  Or.  601,  and  construing  local  statutes.  Dis- 
tinguished in  £x  parte  Ellis,  64  CaL  206,  it  not  appearing  in  tue  latter 
case  that  any  part  of  the  fine  had  been  paid  or  tendered.  So  in  Ex 
parte  Baldwin,  60  Cal.  435,  the  judgment  being  different;  and  so  in  Ex 
parte  Harrison,  63  Cal.  300.  So,  to  same  effect,  in  State  ▼•  Sheppard, 
16  Oreg.  601,  construing  proyisions  of  the  Oregon  code. 

28  Cal.  416-423.    GRAY  v.  PALIflER. 

Final  Judgment  haj  been  "rendered"  when  an  order  for  Judgment  has 
been  made  and  regularly  entered  by  the  clerk  in  the  minutes  of  the 
court,  and  the  judgment  has  been  drawn  up  in  good  form,  signed  by 
the  judge,  and  filed  with  the  clerk,  pp.  419,  420. 

•  Approved  as  to  what  oonstitutes  "rendition"  of  judgmoity  in  Harris 
V.  Railroad  Co.,  41  Cal.  407.  So,  to  same  effect,  in  Yoyng  v.  Wright,  S^ 
Cal.  410;  In  re  Newman,  75  Cal.  221;  S.  C.  7  Am.  St.  Rep.  151;  In  re 
Qook,  77  Cal.  224;  S.  C.  11  Am.  St.  Rep.  270;  Schurtz  y.  Romer,  81  Cal. 
247;  Marshall  v.  Taylor,  97  Cal.  426;  Hodgins  ▼.  Harris,  4  Idaho,  518, 
an  order  for  a  judgment  is  not  a  final  appealable  judgment;  Crim  v. 
Kessfng,  89  Cal.  488;  S.  C.  23  Am.  St.  Rep.  497,  in  which*  case  it  is  noted 
that  under  the  provisions  of  the  Code  of  Civil  Procedure,  whenever  find- 
ings are  required  there  can  be  no  "rendftion  of  the  judgment"  until 
they  are  made  and  filed  with  the  elerk.  RvHng  also  approved  in  Durant 
V.  Oomegys,  2  Idaho,  811;  8.  C.  35  Am.  St.  Rep.  267;  Harmon  t.  Con- 
fltock  etc.  Cattle  Co.,  9  Mont.  248;  State  v.  Biesman,  12  Mont.  16;  Par- 
foti  ▼.  Kane,  14  Mont.  27;  Douglas  Co.  Road  Co.  y.  Abraham,  5  Ore^. 
324,  dissenting  opinion  of  Shattuck,  J.;  Mayer  v.  Haggerty,  13$  Ind.  631; 
Galpin  v.  Page,  1  Sawy.  336;  and  Schuster  ▼.  Rader,  13  Colo.  334,  but 
holding  that  judgment  by  confession  from  the  time  of  aetual  entry  in 
the  record  as  provided  by  the  Colorado  statute, 

.  8aine.--Tn  enteri«f  such  judgment  te  tke  Jodgmfl^i  bo<^  the  .dieirk 
acts  ministerially,  p.  421. 

Cited  as  authority  in  County  of  Sncramento  y.  Railroad  Co.,  61  GaL 
255;  and  King  v.  Higgins,  3  Oreg.  4\% 

Same. — ^The  time  fixed  within  which  an  appeal  must  be  taken  from 
a  judgment  begins  to  run  from  the  time  of  its  'Vendition,"  and  the 
failure  of  the  clerk  to  enter  the  judement  in  the  Judgment  book 
cannot  extend  the  time  to  app«»al,  p.  419. 

Affirmed  In  Peck  v.  Curtis,  31  Cal.  209;  Genella  y.  Relyea,  82  Cal. 
159;  Wetherbee  v.  Dunn,  36  Cal.  252;  and  approved  as  authority  in 
Anderson  V.  Mitchell,  58  Ind.  696;  and  Mayer  v.  Hnon^rty,  1.18  Tnd. 
631.  Cited  in  dissenting  opinion  in  Bell  v.  Staacke,  137  Cal.  310,  con- 
struing section  939,  Code  of  Civil  Procedure;  in  Ex  parte  Mdrton.  69 
Ark.  62,  construing  similar  Iocs'  statute  at  to  appeal  from  order;  M»* 
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Laughlin  ▼.  Doherty,  54  Cal.  519,  but  noting  that  under  lection  989  of 
the  Code  of  Civil  Procedure,  an  appeal  must  be  taken  within  one  jrear 
after  the  "entry"  of  judgment,  and  holding  that  an  appeal  taken  before 
the  entry,  though  after  the  rendition  of  judgment,  will  be  dismissed. 
And  so  in  Thomas  v.  Anderson,  65  Cal.  45,  and  In  re  Rose,  80  Cal.  189, 
the  latter  case  holding,  however,  that  an  interlocutory  order  settling 
the  account  of  an  administrator  but  not  discharging  him  from  his  trust, 
is  not  a  final  judgment,  within  the  meaning  of  section  989  of  the  Code 
of  Civil  Procedure.  Distinguished  in  Trenouth  v.  Farrington,  54  CaL 
274,  holding  that  under  a  different  statute  the  time  prescribed  for  tha 
« limitation  of  an  action  upon  a  judgment  begins  to  nm  with  tlie  eutiy 
of  the  judgment,  and  not  upon  its  rendition. 

28  CaL  428-429.    PEOPLE  v.  KEUT. 

Cximinal  Evidence. — Circumstantial  evidence,  in  a  eriminal  ease,  ii 
sufficient,  if  it  produces  in  the  minds  of  the  jury  a  ooavictioB  of  iha  da- 
fendant's  guilt  beyond  a  reasonable  doubt,  p.  426. 

Cited  to  the  ruling  stated,  in  88  Am.  Dec  688,  note;  and  62  Am.  Dee. 
787,  note. 

«  Samie. — ^Possession  by  a  party  of  stolen  goods  soon  after  the  larceny 
was  committed  is  a  fact  or  circumstance  from  which  his  complicity  in 
fiJie  larceny  may  be  inferred,  p.  428. 

Cited  as  authority  in  Perry  v.  State,  41  Tex.  488;  also,  in  70  Am.  Dsol 
447,  450,  note. 

InatmctionB. — ^If  instructions  in  a  criminal  case  embody  the  law  of 
the  case,  it  is  not  error  to  refuse  other  instructions  which  also  embody 
the  law,  p.  428. 

Cited  in  Muller  v.  Hale,  138  Cal.  188,  applying  rule  in  negligenos 
'action;  People  v.  Dodge,  30  Cal.  450,  and  holding  that  the  court  may 
alter  or  add  to  instructions  asked  by  counsel.  And  so,  to  same  effect^ 
In  People  ▼.  Ramirss,  68  Gal.  <688;  People  v.  fitting,  99  CaL  678;  and 
United  States  ▼.  Gannon,  4  Utah,  189. 

28  Cal.  429-444.    PEOPLE  ▼.  BOARD  OF  SUPERVISORS  OF  dTT 
AND  COUNTY  OF  SAN  FRANCISCO. 

'  llaiidamns  is  the  proper  remedy  where  a  board  of  auperviaon,  all^ 
ing  want  of  legal  authority,  refuse  to  act  on  a  claim  presented  to  theiai» 
p.  431. 

.•  Approiwd  in  Tilden  v.  Sacramento  County,  41  CaL  77,  dissenting 
•opinion  of  Crockett,  J.;  Cited  in  Niokeus  v.  Lewis  Co.,  23  Wash.  129, 
Ju>ted  under  Price  v.  Sacramento  Co.,  8  CaL  264;  as  authority  to  the 
ruling  stated,  in  88  Am.  Vfc.  297,  note;  and  70  Am.  Dec  748,  note. 
Questioited  in  Lehn  v.  San  Francisco,  88  CaL  77,  holding  that  the  charter 
af  the  diy  of  San  Francisco,  does  not  require  a  claim  against  the 
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municipality  to  be  presented  to  the  supervisors  for  allowanoe,  before 
suit  can  be  brought  upon  it. 

28  Cal.  445-449.    PEOPLE  ▼.  DODGE. 

Ciiminal  Law.— Defendant  is  entitled  to  a  continuance  to  enable  him 
to  obtain  the  personal  attendance  of  his  witnesses,  if  the  same  can  be 
obtained  without  delay,  p.  448.  * 

Approved  in  People  t.  Brown,  46  Cal.  103;  and  State  v.  O^eil,  18 
Oreg.  186.  So  in  Willard  ▼.  Superior  Ck>urt,  82  Cal.  465,  466,  467,  dis- 
senting opinion  of  Thornton,  J.;  and  State  v.  Jennings,  81  Mo.  201,  dis- 
■enting  opinion  of  Sherwood,  J.  People  ▼.  Plyler,  121  Cal.  165,  holding 
continuance  improperly  refused;  but  cf.  People  v.  Breen,  130  CaL  77, 
ruling  alitor  under  facts  stated.  Distinguished  in  People  ▼.  Francis,  38 
OsL  187,  in  which  ease  the  absent  witnesses  resided  in  a  foreign  country. 

28  Cal.  449^56.    BSALS  ▼.  BOASD  OF  SUPERVISORS  OF  AMADOR 
COUHTY. 

County  Indebtedness. — ^Act  of  1855  organizing  Amador  county  out  of 
part  of  territory  of  Calaveras  county,  and  compelling  the  former  to  pay 
a  portion  of  the  debt  of  the  latter,  does  not  require  Amador  county  to 
pay  interest  on  its  proportion  of  the  debt  due  to  the  county  of  Gala- 
^ras,  p.  453. 

Commented  on  and  explained  in  Beals  t.  Amador  Co.,  85  CaL  681. 
So,  Kendall  v.  Porter,  120  OaL  110,  McFarland,  J.,  dissenting,  p.  113. 
Principle  of  the  decision  approved  and  applied  in  Sober  v.  Supervisors 
etc.,  39  CaL  136;  Davis  v.  Porter,  66  Cal.  661;  and  Bates  v.  Gerber,  82 
Gal.  556.  So,  to  same  effect,  in  Road  Commrs.  ▼.  Freeholders  etc.,  45 
N.  J.  L.  176.  Explained  and  distinguished  in  Nash  ▼.  £1  Dorado  County, 
11  Sawy.  91,  8.  C  24  Fed.  Rep.  256,  holding  that  where  no  provision  is 
made  for  interest,  both  bonds  and  coupons  bear  interest  after  maturity 
at  the  ]^;al  rata. 

28  Cal.  456-466.    PEOPLE  T.  OLWELL. 

Criminal  Law. — ^If  defendant  appeals  from  a  judgment  of  conviction, 
but  does  not  move  for  a  new  trial,  and  the  judgment  is  reversed,  ^d  a 
new  trial  ordered,  the  former  conviction  is  not  a  bar  to  another  trial, 
pp.  461  et  seq. 

Affirmed  in  People  ▼.  Barric,  49  Cal.  346;  People  v.  Travers,  77  Cal. 
178;  People  y.  Lee  Yune  Chong,  94  Cal.  386,  387;  and  People  v.  Bennett, 
114  Cal.  59.  Ruling  approved  in  Lovett  v.  State,  33  Fla.  393;  Ex  parte 
Bradley,  48  Ind.  552;  State  v.  Knouse,  33  Iowa,  368;  People  v.  Murray, 
89  Mich.  292;  S.  C.  28  Am.  St.  Rep.  306;  State  v.  Thompson,  10  Mont. 
662;  and  State  v.  Rover,  10  Nev.  399,  400;  8.  a  21  Am.  Rep.  75). 

Notes   CaL  Rep.— 90 
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tS  Cal.  465-476.    PEOPLE  ▼.  HENDERSON. 

Criminal  Practice.— A  judge  who  did  not  try  the  case,  if  legally  pre- 
siding, has  jurisdiction  to  pronounce  sentence,  p.  472. 

Cited  as  authority  that  a  statement  on  motion  for  a  new  trial  may  be 
settled  ind  passed  upon  by  the  successor  of  the  judge  who  tried  the 
case,  in  Territory  v.  Bryson,  9  Mont.  42. 

General  Citation.— Carter  ▼.  United  SUtes,  1  Ind.  Ter.  35a 

28  Cal.  479  484.    60RHAM  T.  CaSON. 

CorporatioQ. — Title  to  property  of  remains  in  the  corporation  and 
not  lA  the  stockholders,  and  the  latter  have  no  power,  as  rach,  to 
authorize  the  sale  of  the  corporate  property,  p.  484. 

Affirmed  in  Gashwiler  ▼.  WilUs,  38  CaL  19;  S.  a  91  Am.  I>ec.  012;  and 
Kohl  V.  Lilienthal,  81  Cal.  385. 

28  Car.  484-489.    87  Am.  Dec.  136.    CARPENTER  t.  MENDENHALL. 

Tenancy  in  Common.— A  finding  of  a  demand  by  one  tenant  in  com- 
molt,  to  be  let  into  possession,  and  a  refusal  by  his  cotenant,  ia  not  a 
finding  of  ouster,  but  the  intent  to  oust  must  be  eatabliahed  as  a  fact 
by  th*  finding  of  the  juty,  p.  487. 

Principle  of  the  decision  approved  and  applied  in  Bull  v.  Bray,  89  Cat 
298;  Board  of  Education  v.  Martin,  92  Cal.  214;  and  Highstone  t.  Bor- 
ate, 54  Mich.  332.  Referred  to  as  distinguishing  between  the  finding 
in  a  special  verdict  of  an  ouster,  and  of  probative  facts,  which  go  toward 
establishing  an  ouster,  in  Packard  ▼.  Johnson,  57  Oal.  183;  and  in  Bell 
T.  Hudson,  73  Cal.  290;  d.  C.  2  Am.  St.  Rep.  795  to  the  same  effect  cited 
to  raTiiig  stated  in  92  Am.  Dec.  589,  note;  and  50  Am.  St.  Rep.  844, 

Sam^.— Presumption  is,  that  possession  of  one  tenant  In  eommon  ia 
Amicable  until  the  contrary  is  shown,  p.  487. 

Approved  in  Carpentier  v.  Small,  35  Cal.  356.  Explained  and  har- 
monized in  Frick  v.  Simon,  75  Gal.  841;  S.  C.  7  Am.  St.  Bep.  179.  Cited 
as  authority  in  McCloskey  v.  Barr,  47  Fed.  Rep.  160.  Questioned  in 
Ehier  V.  McCloskey,  70  Fed.  Rep.  648,  referring  to  Winterbum  v.  Cham> 
bei^,  ^1  Cal.  170.  Cited  to  the  ruling  stated,  in  82  Am.  Dec  160,  note; 
92  Am.  Dec.  5^9,  note;  94  Am.  Dec.  358,  note;  97  Am.  Dec  247,  note; 
100  Am.  Dec  669,  note;  8  Am.  St.  Rep.  821,  note;  36  Am.  St.  Rep.  72, 
inotei 

General  Citations.— Referred  to  in  Carpentier  v.  Gardiner,  29  CaL 
163;  and  Carpentier  v.  Mitchell,  29  Cal.  333,  as  determining  some  of  the 
|)rincipal  questions  in  the  two  latter  cases.  Cited  on  question  of  dam* 
itge^  for  ah  ouster  by  a  cotenant,  in  Carpentier  v.  Mitchell,  29  CaL  334; 
and  so'iti  Pieb  v.  ColimaS,  32  Cal.  580.  Referred  to  as  bearing  on  subject 
of  ejectment  by  tenant  in  common  against,  cotenant,,  in  98  Am.  Dec  296. 
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•28  Cal.  489.    UICKIIFBOTHAM  v.  MONROE. 

Appeal.— When  time  for  filing  briefs  has  expired,  and  no  briefs  or 
points  have  been  filed,  the  judgment  will  be  affirmed,  p.  489. 

Affirmed,  asserting  the  rule,  that  where  the  appellant  neither  makes 
an  oral  alignment,  nor  files  any  brief,  the  court  will  affirm  the  judgment 
withoieit  an  examination  of  the  record,  in  Faris  v.  Lampson,  73  Cal.  191 ; 
Peek  V.  Peek,  76  Cal.  299;  and  Drexler  v.  Seal  Rock  Tobacco  Co.,  78  Cal. 
825.    Approved  aa  eorreet  practice  in  Tucker  ▼.  Constable,  10  Oreg.  239, 

28  Cal.  490-496.    PEOPLE  ▼.  SHULER. 

Indictment  must  be  regarded  as  sufficient,  if  the  offense  is  charged 
essentially  and  substantially  as  it  is  defined  by  the  statute,  p.  492. 

Approved  in  People  v.  Rice,  73  Cal.  221,  an  information  for  receiving 
stolen  property.  Referred  to,  discussing  sufficiency  of  common-law 
indictment,  in  Houston  v.  Commonwealth,  87  Va.  263. 

Same. — ^An  indictment  for  robbery  charging  that  the  property  was 
taken  from  one  person,  and  that  another  person  was  the  owner  of  it,  is 
sufficient,  p.  493. 

Rule  recognized  in  People  v.  Ammerroan,  118  Cal.  25,  but  holding  an 
averment  of  the  ownership  of  the  property  in  another  person  than  the 
defendant,  essential;  People  v.  Walbridge,  123  Cal.  274;  Darzey  ▼. 
State,  126  Ala.  19,  sustaining  information  and  indictment.  Approved 
as  authority  in  State  v.  Ah  Loi,  5  Nev.  102;  State  v.  Adams,  58  Kan. 
367;  and  cited  to  the  ruling  stated,  in  38  Am.  Dec.  250,  note;  and  70  Am. 
Dec.  181,  182,  note.  Denied  to  be  the  rule  of  the  common  law,  in  State 
r.  Lswl«r,  130  Mo.  876;  S.  C.  61  Am.  8t.  Rep.  681. 

Change  of  Venue. — ^Bias  or  prejudice  of  the  presiding  judge  is  no  legal 
ground  for,  p.  494. 

Affirmed  in  In  re  Jones,  103  Cal.  308;  and  approved  as  authority  in 
In  re  Davis'  Estate,  11  Mont.  19.  Cited  as  authority  as  to  requisites 
of  affidavits  on  application  for  change  of  venue,  in  People  v.  Yoakum, 
63  Cal.  667;  Territory  v.  Egan,  3  Dak.  125;  Kennon  v.  Gilmer,  6  Mont. 
263;  Territory  v.  Manton,  8  Mont.  103;  and  74  Am.  Dec.  246,  note. 

Cbange  9i  Venue.— Affidavit  for,  is  insuffieient  when  based  on  in- 
iermiition  or  belief  as  to  bias,  p«  496. 

Cited  in  Higgins  v.  City  df  San  Diego,  126  Cal.  314;  State  ▼.  Spotted 
Hawk,  22  Mont.  63,  noted  under  People  v.  McCauIey,  1  Cal.  379. 

Change  of  Venue — ^Bias  of  Sheriff. — Quaere,  whether  sufficient  ground 
for,  p.  495. 
Cited  in  State  ▼.  Savage,  36  Or.  201,  discussing  propriety  of  appoint- 
''ment  of  elisor  for  disqualification  of  sherifT. 

Circumstantial  Evidence  if  alone   relied   on  to   sustain  a  criminal 


tS  GaL  407-507  NoteA  on  Califoniia  Reportt.  1428 

charge,  the  proof  ought  not  only  to  be  consistent  witk  the  priaonei^s 
guilt,  but  inconsistent  with  anj  other  rational  conclusion,  p.  496. 

Affirmed  in  People  v.  Strong,  30  Cal.  154;  and  People  y.  Davia,  64  Gal. 
441.    Approved  in  Jones  v.  State,  34  Tex.  App.  491. 

It  will  be  Presumed  on  appeal  that  the  charge  of  the  court  to  the 
jury  in  a  criminal  case  was  in  writing,  unless  the  record  shows  other- 
wise, p.  496. 

Affirmed  in  People  y.  Wright,  46  Gal.  261;  and  cited  as  authority  in 
Territory  v.  Duffield,  1  Ariz.  Ter.  74. 

28  Gal.  497-498.    STONE  ▼.  BUNKSR  HILL  MUflNG  COMPANY. 

Court  commissioner  cannot  hear  motion  to  dissolve  an  injunctioa  oa- 
less  referred  to  him  by  the  court,  p.  498. 

Approved  in  Quiggle  v.  Trumbo,  56  Gal.  627,  holding  that  a  court  com- 
missioner has  no  jurisdiction  to  appoint  a  receiver. 

28  Gal.  498602.    COMBS  ▼.  JELLY. 

While  certificate  of  purchase  remains  uncancelled,  claims  not  forfeited 
for  nonperformance  of  labor,  p.  499. 

Approved  in  Southern  Gross  Gold  Wsl  Go.  t.  Sexton,  147  OaL  760, 
where  owner  of  mining  claim  after  applying  for  patent  obtains  oertifl- 
cate  of  purchase  secretary  of  interior  cannot  make  cancellation  retio- 
active  for  nonperformance  of  labor. 

28  Gal.  502-507.    PEOPLE  EX  REL.  VANTINE  ▼.  SENXER. 

Estates  of  Decedents. — ^Mexican  system  of  administration  npon^  was 
superseded  by  the  adoption  of  the  common  law  in  Galifomia,  April  IS, 
1850,  p.  505. 

Gited  as  authority  in  Goppinger  t.  Rice,  33  Gal.  424,  holding  that 
estates  of  persons  dying  before  the  passage  of  the  probate  laws  of  the 
state,  were  governed  by  Mexican  law.    So  in  Ryder  ▼.  Gohn,  37  CaL  91, 

'  dissenting  opinion  of  Rhodes,  J.;  McKeil  v.  Gongregational  Soc.,  66  GaL 
108,  112;  Seavems  v.  Gerke,  3  Sawy.  363,  Fed.  Gas.  No.  12,595;  and  65 
Am.  Dec.  547,  note.  Referred  to  in  Ryder  v.  Gohn,  37  GaL  89,  as  decid- 
ing that  where  an  intestate  died  after  the  passage  of  the  probate  aet  of 
1850,  and  before  it  was  repealed  by  the  act  of  1861,  letters  of  admteis- 

*  tration  might  betaken  out  under  the  latter  aet.  Cited  in  Maddoek  t. 
Russell,  109  GaL  422,  holding  that  proceedings  in  Galifomia  for  tiie  ad- 

,  ministration  of  the  estates  of  decedents  are  purely  statutory,  and  the 
statutory  rule  is  to  be  followed,  in  any  case,  so  far  as  given,  before 
resort  can  be  had  for  guidance  to  the  rules  of  the  common  law. 

General  Citationa--Graves  v.  Hebron^  125  GaL  406.  Morganstem 
▼.  Commonwealth,  94  Va.  790.  - 


1429  Notes  on  California  Reports.  28  Oal.  SOT-CffiO 

28  Cal.  507-520.    PEOPLE  t.  FSAHK. 

Indictment.— Where  a  statute  in  defining  an  offense  enumerates  a 
series  of  acts,  either  of  which  separately,  or  all  together,  may  constitute 
the  offense,  all  such  acts  may  be  charged  in  a  single  count,  p.  513. 

A0iTmed  in  People  y.  De  La  Guerra,  31  Cal.  461 ;  People  v.  Tomlinson, 
35  Cal.  508;  Ex  parte  McCarthy,  72  Cal.  386;  People  v.  Harrold,  84  Cal. 
568;  People  y.  Gossett,  03  Cal.  643;  and  People  ▼.  Leyshon,  108  Cal. 
442;  People  v.  Mitchell,  d2  Cal.  590;  Territory  y.  Pouiier,  8  Mont.  150. 
Cited  in  People  v.  Gusti,  113  Cal.  179,  noted  under  People  v.  Shotwell,  27 
Cal.  394;  State  y.  Greenwood,  76  Minn.  210,  sustaining  indictment  for 
foigery;  State  y.  Neivton,  29  Wash.  378,  380,  upholding  information 
charging  that  defendant  feloniously  made,  forged  and  counterfeited  a 
certain  bank  check,  and  then  and  there  unlawfully  uttered  and  pubU^ed 
it  as  true.  Principle  of  the  decision  approYed  and  applied  in  People  y. 
Thompson,  111  Cal.  252;  and  Territory  y.  Ashby,  2  Mont.  95.  Cited  to 
the  ruling  stated,  in  58  Am.  Dec.  243,  244,  note. 

Forgery. — Crime  of  may  be  committed  by  forging  an  indorsenient  up- 
on an  unstamped  draft,  p.  514. 

Approved  in  People  y.  Munroe,  100  Cal.  666;  8.  C.  38  Am.  St.  Rep.  324. 
holding  that  a  writing  purporting  to  be  a  sale  or  assignment  of  the  im- 
earned  salary  of  a  public  school  teacher  may  be  the  subject  of  forgery. 
Explained  and  harmonized  in  People  y.  Tomlinson,  35  Cal.  507.  Cited  to 
the  ruling  stated,  in  22  Am.  Dec  319,  note;  69  Am.  Dec  559,  note;  and 
8  Am.  St.  Rep.  466,  note. 

Same. — Other  foiiged  instruments  uttered  by  the  defendant  about 
the  same  time  may  be  used  to  proYC  guilty  knowledge,  though  ac- 
quitted of  forging  them,  p.  515. 

Cited  aa  authority  in  Garwood  y.  Garwood,  29  Cal.  523;  People  y. 
GsToett,  29  OaL  681;  People  y.  Bfbby,  91  Cal.  476;  Bell  y.  State,  07  Md. 
118;  Humpfner  y.  Osborne,  2  8.  Dak.  322;  Withaup  y.  United  States, 
127  Fed.  532,  following  rule;  76  Am.  Dec.  479,  note,  as  to  ooaelusivenoss 
of  Yer4ict. 

Eridence.— Objeetioa  to  must  be  spedfle,  p.  619. 

Approved  in  People  y.  Louie  Foo,  112  OaL  22;  People  y.  Owens,  128 
CaL  490,  as  to  objection  to  admission  of  dying  declaration;  People  y. 
Eckman,  72  Cal.  583,  and  applied  in  the  case  of  a  party  moYing  to  strike 
out  the  answer  of  a  .Yritness.  Cited  as  authority  hi  Hamilton  y.  Mining 
Co.,  13  SawY.  120;  S.  C.  83  Fed.  Rep.  567. 

Same. — On  a  criminal  trial,  the  existence  of  a  corporation  may  be 
proYed  by  general  reputation,  p.  519. 

Ruling  approYcd  in  the  following  cases:  People  y.  Ah  Sam,  41  Cal. 
652;  People  y.  Barric,  49  Cal.  344;  People  y.  Leonard,  106  Cal.  310;  Peo- 
ple Y.  Oldham,  111  CaL  651;  State  y.  Thompson,  23  Kan.  340;  B.  C 
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33  Am.  Rep.  166;  and  State  y.  Habib,  18  R.  L  5$9.  Cited  in  State  t. 
Missio,  105  Tenn.  225,  holding  evidence  sufficient  on  charge  of  receiving 
stolen  goods  belonging  to  railroad  company. 

28  Cal.  520-527.    CULVER  v.  ROGERS. 

Lien  of  Judgment. — Judgment  on  mortgage  foreclosure,  even  if  docket- 
ed, does  not  become  a  lien  until  a  sale  of  the  mortgaged  property, 
and  the  balance,  if  any,  reported  by  the  sheriff  and  docketed  by  the 
clerk,  and  then  only  for  such  balance,  p.  524. 

Approved  in  Boyd  v.  Desmond,  79  Cal.  257;  McKean  ▼.  German-Am. 
Sav.  Bank,  118  Cal.  340;  and  Weil  v.  Howard,  4  Nev.  390,  391,  393.  De- 
nied in  Creighton  v.  Hershfield,  2  Mont.  389. 

Execution  Sale  will  be  enjoined  when  creating  a  cloud,  p.  526. 

Cited  in  Einstein  v.  Bank,  187  Cal.  60,  noted  under  Shattnck  ▼.  Cacson, 
2  Cal.  589. 

Same. — ^If  homestead  fs  claimed  before  balance  Is  awertained,  thei« 
Sb  no  lien  on  it  for  deficiency,  and  it  cannot  be  aold  under  execution, 
p.  527. 

Principle  of  the  decision  approved  and  applied  in  Reeves  v.  Peterman, 
109  Ala.  369;  Jacoby  v.  Distilling  Co.,  41  Minn.  230.  Declared  to  be  the 
settled  law  of  California,  in  In  re  Henkel,  2  Sawy.  308;  and  declared  to 
be  the  law  of  Kansas,  in  Kelly  v.  Sparks,  54  Fed.  Rep.  72.  Cited  aa  au- 
thority in  Lubbock  v.  McMann,  82  CaL  230;  S.  C.  16  Am.  St.  Rep.  Ill, 
holding  that  although  the  sale  of  a  homestead  under  execution  conveys 
no  title,  it  may  create  a  cloud  and  involve  the  homestead  daiznant  in 
litigation,  and  will  therefore  be  enjoined.  So  in  Roth  ▼.  Inatey^  8S  Gal 
140;  28  Am.  Dec.  441,  note;  and  70  Ami  Dee.  691,  note. 

28  OaL  527*634.    THOMPSON  T.  SMIXH. 

Ferdble  Entry  and  Detainen-^Unlawful  entry  must  have  0OBe  Is- 
gradient  of  fraud  or  willful  wrong  wf thout  a  bona  fide  claim  or  color  of 
title,  p.  632. 

Cited  in  Carter!  v.  Roberts,  140  Cal.  166,  quoting  Vol!  v.  HoIHs,  60 
Cal.  569;  McMinn  v.  Bliss,  81  Cal.  120,  holding  that  if  the  complaint 
ehaigefl  a  forcible  ontry  with  a  multitude  of  pjeople,  and  a  forcible  and 
unlawful  detainer,  the  forcible  entry  ia  the  gist  of  the  action.  Ruling 
approved  in  Shelby  v.  Houston,  38.  Cal*  422.  Cited,  as  to  evidence  of 
title  in  defendant^  m  Dennis  v.  Wood^  48  Cal<  363,  364,  So  in  Voll  t. 
Hollis,  60  Cal.  575,  holding  that  under  the  provisiona  of  the  Code  of 
Civil  Procedure,  all  entries  on  the  actual  possession  of  another  are  un- 
lawful, and  the  question  of  good  or  bad  faith  on  the  part  of  the  de- 
fendant no  longer  affects  the  right  of  the  recovery  in  this  form  of  action. 
'  Distiiiguished  in  Valeticia  v.  Couch,  32  Cal.  346;  S.  C.  91  Am.  Dec.  595, 
'setting  forth  requisites  of  complaint  In  forcible  entry  and  detainer. 
Cited  as 'to  admissibility  of  deed 'in  evidence,  in  77  Airi.  Dec.  554,  note. 
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Order  Granting  New  Trial. — Order  vacating  a  verdict  or  finding  and 
granting  a  new  trial  necessarily  vacates  the  judgment  in  the  case  rest- 
ing on  such  verdict  or  finding,  p.  534. 

Cited  in  Knowles  v.  Thompson,  133  Oal.  247,  on  point  that  judgment 
not  appealable  after  new  trial  is  granted;  Pierce  v.  Birkholm,  110  Cal. 
672,  holding  that  the  reversal  of  an  order  granting  a  new  trial  leaves 
the  verdict  and  judgment  standing.  Cited  as  authority  to  ruling  stated, 
In  Bedford  v.  Kissick,  8  S.  Dak.  587. 

General  Citation8.-~In  Brooks  v.  Warren,  6  Utah,  122,  that  a  mere 
scrambling  possession  is  not  sufficient  to  maintain  the  action  for  forcible 
entry  and  detainer.    New  Orleau  t.  Stempel,  175  U.  S.  819« 

28  Cal.  534-539.    HAWKINS  v.  REICHERT. 

Where  Occupastt  it  Mere  Servant,  his  occupation  may  be  occupation 
of  employer,  and  if  so,  employer  should  be  made  defendant  in  eject- 
ment, p.  836. 

Approved  in  Carothers  'v.  Mining  etc.  Co.,  122  Fed.  308,  resident  agent 
of  foreign  corporation  who  has  merely  served  on  plaintfiT  a  notice, 
signed  by  him  as  managing  director,  that  plaintiff  is  wrongfully  occupy- 
'hig  premises  and  will  he  held  as  trespasser  unless  he  surrenders  them, 
cannot  be  made  defendant  to  ejectment  against  corporation  so  as  to  pare- 
▼ent  removftl 

Ejectment. — Only  real  parties  in  possession  should  be  defendants, 
p.  636. 

Affirmed  in  Diadck  v.  Derringer,  82  Cal.  491;  Mahoney  v.  Middleton, 
41  Cal.  53;  Polack  v.  Mansfield,  44  Cal.  39;  S.  C.  13  Am.  Rep.  154; 
Jirarier  v.  Lynch,  97  CaL  372;  and  approved  in  Morrison  v.  Holladay,  27 
Oreg.  187;  Stewart  v.  Pace,  30  Ark.  597;  and  Grundy  v.  Hadfield,  16  R.  ' 

L  583.    Cited  to  ruling  stated,  in  82  Am.  Dec.  775,  note. 

Motion  for  New  Trial  is  addressed  to  the  sonnd  legal  discretion  of  ' 

the  court,  p.  539.  I 

Cited  as  authority  in  Hall  v.  Bark  ''Emily  Banning,*  88  Ckl.  526;  j 

Bates  V.  Howard,  106  Cal.  179;  Eosina  v.  Trowbridge,  20  Nev.  121;  and  , 

Wright  V.  Missouri  Pac.  Ry.  Co.,  20  Mo.  App.  485. 

Cited  in  Welland  v.  Williams,  21  Nev.  233,  on  point  that  order  will  i 

not  be  reviewed  on  conflict  of  evidence,  even  though  made  by  successor  | 

to  trial  judge;  Series  v.  Series,  35  Or.  297,  noted  under  Walton  v.  Ma-  | 

•^ire,  17  CaL  92;  distinguished  in  Biagnusson  v.  Linwell,  9  N.  Dak.  156, 

affirming  order  denying  new  trial.  ' 


28  Cal.  539-544.    LALLY  v.  WISE. 

Interest — Only  rate  not  agreed  upon  in  writing,  allowable  lor  de- 
tention of  money,  is  the  legsl  rat«»  pp.  543,  544. 
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Approved  on  question  of  damages,  in  North  Star  Boot  and  Siioe  Go. 
T.  Stebbins,  8  8.  Dak.  644. 

Parties. — Each  of  the  parties  to  whom  an  injunction  bond  is  made 
payable  may  sue  thereon  for  his  several  damages,  although  the  bond 
is  made  payable  to  the  obligees  jointly^  p.  543. 

Approved  in  Austin  v.  Snider,  17  Colo.  App.  180,  where  an  appeal  and 
injunction  bond  were  payable  to  plaintiff  and  two  other  appellees,  one 
of  whom  was  sued  only  as  receiver  and  held  only  for  plaintiff  and  was 
discharged  before  suit  on  bonds,  and  pending  appeal  other  payee  died 
leaving  appeal  as  sole  heir,  plaintiff  oould  sue  alone  on  bonds;  Mon- 
tana lifin.  Go.  V.  St.  Louis  etc.  Milling  Co.,  19  Mont.  320,  321,  holding 
that  in  an  action  for  debt  on  an  injunction  bond  aU  of  the  obligees  ait 
necessary  parties  to  the  action. 

28  Gal.  545-548.  JOHNSON  v.  SANTA  CLASA  COUNTT. 

Comity  is  not  liable  for  medical  treatment  of  sick,  unless  indigeiil 
residents,  p.  548. 

Approved  as  authority  in  Lebcher  v.  Commissioners  etc.,  9  Mont.  32S| 
and  Tucker  v.  Virginia  City,  4  Nev.  29. 

Pleadings. — ^Pleader  must  state  the  facts  of  his  ease,  and  not  Isave 
them  to  be  deduced  by  argument  and  inference,  p.  647. 
Cited  as  authority  to  ruling  stated,  in  76  Am.  Dee.  498,  note. 

28  GaL  540-551.    DENVER  v.  BURTON. 

Pleadings. — ^Material  fact  in  a  complaint  shooM  be  diieetiy  averrsd, 
p.  550. 

Cited  to  the  ruling  stated,  in  Stringer  v.  Davis,  30  (M,  321 ;  People 
V.  Jones,  123  Gal.  301,  applying  rule  to  allegation  of  agency  in  indict- 
ment; Weinberger  v.  Weidman,  134  Gal.  001,  holding  averment  a«  to  re- 
newal of  note  insufficient. 

28  GaL  551-565.    MOORE  v.  MORROW. 

Tenancy  by  Sufferance  is  not  by  the  consent  but  by  the  lachea  of  the 
owner,  p.  554. 

Approved  in  Johnson  v.  Donaldson,  17  R.  L  108.  Cited  as  anthority  to 
tbc  proposition  that  the  estate  is  destroyed  when  the  owner  makes  an 
entry  and  ousts  the  tenant^  in  91  Am.  Dec  564,  note;  and  in  42  Am. 
Dec.  130,  note,  that  tenant  by  suffieranee  is  not  entitled  to  notice  to 
quit. 

28  Gal.  655-561.    BUCKMAN  v.  WHITNBT. 
Appeal.— None  can  be  taken  if  lost  record  be  not  supplied,  p.  560. 
Cited  as  authority,  holding  that  the  appellate  court  can  only  act  upon 
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a  transcript  of  the  r^ord  as  it  exists  in  the  lower  oonrt,  duly  authenti- 
cated in  the  mode  prescrihed  by  law,  in  Satterlee  ▼.  Bliss,  36  Cal.  522; 
and  to  same  effect,  in  People  y.  Center,  54  Gal.  237 ;  Thompson  v.  Patter- 
■on,  54  Cal.  547;  and  Close  v.  Close,  28  Ong.  109. 

28  Cal.  561-567.    SANDOLPH  ▼.  HARRIS.    S.  C.  87  Am.  Dec.  139. 

Lost  Instruments. — ^In  action  upon  a  lost  instrument  indemnity  should 
be  tendered  before  suit,  but  failure  to  do  so  only  affects  the  question  of 
costs,  p.  565. 

Cited  as  authority  in  Schuttler  y.  BJng,  18  Mont.  229,  holding  that  the 
tender  of  indemnity  constitutes  no  part  of  the  plaintiff's  cause  of  action. 
Farmers'  Exch.  Bank  y.  Altura  etc.  Min.  ,Co.,  129  Cal.  270.  So  in  Citi- 
zens' Nat.  Bank  y.  Brown,  45  Ohio  St.  61.  Cited  on  question  of  neces- 
sity of  indemnity  in  action  on  lost  instrument,  in  18  Am.  Dec.  481,  482, 
note;  60  Am.  Dec.  581,  note;  91  Am.  Dec  746,  note;  and  24  dm.  St. 
Rep.  566,  note. 

28  Cal.  567-569.    COLEMAlf  ▼.  WOODWORTH. 

Sniyiral  of  Action. — Cause  of  action  for  the  wrongful  taking  and 
oonyersion  of  personal  property  suryiyes  against  the  personal  represen- 
tatiye  of  the  deceased  wrongdoer,  p.  568. 

Cited  as  authority  in  Fox  y.  Hale  and  Norcross  Silyer  Min.  Co.,  108 
Cal.  483;  Warren  y.  Robison,  21  Utah,  445,  holding  action  based  on 
fiduciary  capacity  to  suryiye  against  defendant's  executors;  in  53  Am. 
Rep.  529,  note. 

Presentation  of  Claim.— Objection  that  claim  against  estate  of  de- 
cedent has  not  been  presented  to  the  administrator  for  allowance  or  re- 
jection, if  not  made  in  oourt  below,  cannot  be  raised  on  appeal,  .p. 
568. 

AfBrmed  in  Peterson  y.  Homblower,  33  Cal.  278;  Bank  of  Stockton 
T.  Howland,  42  Cal.  134;  and  Preston  y.  Knapp,  85  Cal.  561.  Approyed 
in  Chase  y.  Eyoy,  58  Cal.  363;  Wise  y.  Hbgan,  77  Cal.  188;  Toulouse  y. 
Burkett,  2  Idaho,  173;  and  Heis  y.  Farquharson,  9  Wash.  St.  517.  Cited 
in  Bemmerly  y.  Woodward,  124  Cal.  574,  noted  under  Hsntsch  y.  Porter, 
10  CaL  555. 

28  CaL  569-589.    DUR7BA  ▼.  BURT. 

Mining  Partnership  exists  between  owners  working  the  mine,  and 
sharing  profit  and  loss  according  to  interest,  without  express  partnership 
agreement.  It  differs  from  an  ordinary  partnership  in  not  being  found- 
ed on  the  delectus  petsonae,  p.  678. 

Approyed  as  authority,  treating  of  nature  of  mining  partnerships,  in 
Dougherty  y.  Creary,  30  Cal.  300;  S.  C.  89  Am.  Dec.  123;  McConnell  y. 
l>eiiver,  36  Cal.  369;  S.  C.  96  Am.  Dec.  108;  Decker  y.  Howell,  42  Cal. 
642;  Smith  y.  Oooley,  65  Cal.  49;  Charles  t.  Esbleman,  6  Colo.  112;  Man- 
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ville  V.  Paris,  7  Colo.  133,  134;  Meagher  v.  Reed,  14  Colo.  354,  356;  Pat- 
rick V.  Weston,  22  Colo.  49;  Snyder  v.  Bumham,  77  Mo.  54;  Priest  t. 
Chouteau,  85  Mo.  406;  S.  C.  65  Am.  Rep.  378;  Nolan  ▼.  Lovelock,  1 
Mont.  227;  Southmayd  ▼.  Soutfamayd,  4  Mont.  112;  Anaconda  Coppo* 
Min.  Co.  V.  Butte  etc.  Min.  Co.,  17  Mont.  623;  Congdon  ▼.  Olds,  18 
Mont.  490;  Treat  ▼.  Hiles,  68  Wis.  354;  S.  C.  60  Am.  Rep.  863;  and  Bis- 
seH  y.  Fobs,  114  U.  S.  261.  Cited  In  Childen  ▼.  Neely,  47  W.  Va.  73,  77, 
applying  rule  to  joint  tenants  under  oil  lease  who  work  the  property 
and  RUAtaining  lien  of  one  partner  for  advancements  made;  G.  V.  B.  Min. 
Go.  v.  Bank,  05  Fed.  38,  39,  40,  but  denying  lien  under  facts  stated,  note 
to  Breanx  v.  Le  Blanc,  69  Am.  St.  Rep.  418,  on  general  subject;  opinion 
of  Hayne,  C,  in  Smith  v.  Smith,  60  CaL  327,  as  to  the  interest  which  one 
partner  takes  under  deed  made  to  firm.  Cited*  discussing  the  subject 
in  83  Am.  Dec.  103,  104,  106,  110,  note.    , 

Same. — ^Mining  claim  so  worked  is  to  be  treated  in  equity  as  partner^ 
ship  property,  whenever  acquired,  pp.  579,  587. 

Approved  in  Meagher  v.  Reed,  14  Colo.  367;  Hogle  ▼.  Lowe,  12  Kev. 
295,  298;  Riedeburg  v.  Schmitt,  71  Wis.  655;  and  Holton  v.  Guinn,  65 
Fed.  Rep.  454.  Cited  in  83  Am.  Dec.  110,  note;  08  Am.  Dec  198,  note; 
and  43  Am.  St.  Rep.  378,  note.  Referred  to  in  Iron  Works  ▼.  Davidson, 
73  Cal.  392,  treating  of  priority  of  firm  creditors. 

Same. — One  of  the  partners  may  convey  his  interest  in  the  mine  aad 
business  without  dissolving  the  partnership,  p.  578. 

Approved  in  Southmayd  v.  Southmayd,  4  Mont.  113;  and  Eahn  ▼. 
Mning  Co.,  102  U.  8.  646;  reversing  S.  C.  2  Utah,  218;  Hawkins  ▼. 
Spokane  etc.  Min.  Co.,  (2  Idaho,  975),  3  Idaho,  245,  655,  holding  ma- 
jority owner  has  right  to  control  means  used  and  method  adopted  fa 
working  mine  and  may  restrain  minority  owner  from  working  it  other- 
wise than  as  he  directs;  83  Am.  Dec  107,  note. 

Same.— -Each  member  of  the  partnership  has  a  lien  for  money  ad- 
Tanced  and  for  debts  due  creditors,  until  he  sells  out,  p.  570. 

Approved  in  Jones  v.  dark,  42  Gal.  194;  and  cited  to  mling  staML  is 
88  Am.  J>ee.  100,  note. 

Finding  of  Facts  by  court  is  not  an  opinion,  p.  588. 
Approved  in  Jones  v.  Block,  30  Cal.  220. 

General  Citations.— In  Galigher  v.  Lockhart^  11  Mont^  113,  that  in- 
coming partner  is  not  liable  to  another  partner  for  the  value  of  the  lat- 
tor's  services  rendered  to  the  firm  prior  to  hi<i  coming  into  the  ^partner- 
ship,  there  being  no  agreement  amoag  the  ioniier  partners  tb^t  such 
services  should  be  con\pensated. 

28  Cal.  689-590.    PEOPLE  v.  P£  LACEY. 
Kew  TriaL-^n  application  for,  on  groaa^  that  tkf  court  deaiid 
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a  continnAiide,  d^dndant  should  procure  tlie  affidavits  of  the  al>8ent  wit- 
nesses, showing  that  they  can  testify  to  the  facts  sought  to  be  proved, 
or  give  good  reason  for  not  obtaining  such  affidavits,  p.  690. 

Approved  in  People  v.  Joceljn,  29  OaL  563.  So,  to  same  effect,  in  Ar- 
nold V.  Skaggs,  36  Cal.  688;  and  Cox  v.  N.  W.  Stage  Ca,  1  Idaho,  382. 
Cited  in  People  v.  Breen,  130  Cal.  78,  holding  discretion  not  abused  on 
denial  of  continuance. 

28  Cal.  591-699.     LUCAS  ▼.  CITY  OF  SAIC  FRANaSCO.     8.  0.  sub 
nom.,  WETHORE  v.  SAN  FRANCISCO,  44  CaL  298. 

Law  of  Case.— Judgment  of  an  appellate  court  upon  a  point  in  issue 
involved  in  the  case  becomes  the  law  of  the  case  in  all  its  stages,  p.  094. 

Approved  in  Dodge  v.  Gaylord,  53  Ind.  372;  Powell  v.  Railroad  Co.,  14 
Oreg.  23;  and  Meyers  v.  Dittmar,  47  Tex.  375. 

Appeal. — ^Defective  finding  not  excepted  to,  after  refusal  to  correct, 
was  not  reviewable  under  act  of  1861,  p.  596. 

Approved  in  James  v.  Williams,  31  Cal.  213;  Poppe  v.  Atheam,  42 
Cal.  617;  and  Warren  v.  Quill,  9  Nev,  264,  construing  a  similar  statute; 
Emeric  v.  Alvarado,  64  Cal.  604,  and  holding  that  the  findings  of  a  court 
should  state  separately  the  facts  found,  and  the  conclusions  of  law. 

Distinguished  in  White  v.  Beale  etc.  Co.,  65  Ark.  3S0,  and  held  inap- 
plicable under  the  local  statutes. 

28  Cal.  599-602.    BENNETT  ▼.  BENNETT. 

Divorce. — Plaintiff  must  aver  and  prove  a  bona  fide  residence  within 
the  state  for  the  required  time  as  a  jurisdictional  faoty  p.  601. 

Approved  in  Adaxna  v.  Adams,  154  Mass.  295.  Referred  to  in  Dutcher 
▼.  Dutcher,  39  Wis.  667,  construing  Wiseonsin  divorce  statute;  Smith  v. 
Smith,  10  N.  Dak.  231,  holding  necessity  of  proof  of  residence  not  ob- 
viated by  admissions  in  answer;  National  etc.  Co.  v.  Syndicate,  106 
I>^ed.  114,  discussing  sufficiency  of  notice  of  sale  under  foreclosure. 

28  Gal.  603-005.    PEOPLE  ▼.  KIDDLETON. 

OfBcers. — Commissioners  of  funded  debt  of  San  Francisco  are  not  of- 
ficers within  the  constitutional  provision  that  no  officer  shall  hold  of- 
fice for  more  than  four  years,  p.  604. 

Approved  as  authority  in  Territory  v.  Scott,  3  Dak.  Ter.  417.  Cited, 
discussing  subject  of  office  and  officer?,  in  Shelby  v.  Alcorn,  72  Am.  Dec. 
180,  185,  extended  note.  Distinguished  in  People  v.  Perry,  79  Cal.  113, 
and  holding  that  the  members  of  the  board  of  health  of  the  city  and 
county  of  San  Francisco  are  officers  within  the  meaning  of  the  constitu- 
tional, proviaicoi- referred  to. 
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28  Gal.  605-612.    PAGE  t.  FOWLER.  S.  C.  37  GaL  105;  39  GMO.  415;  46 
Gal.  320,  snb  nom.,  ATHERTOH  r.  FOWLER. 

To  Constitute  Adyerse  Possession  of  public  land,  it  is  sufficient  if  the 
party  in  possession  claims  the  right  against  all  the  world  except  the 
United  States,  p.  611. 

Approved  in  McManus  y.  CVSulIivan,  48  Gal.  16;  Lord  ▼.  Sawyer,  57 
Gal.  67;  and  Ratfabone  v.  Boyd,  30  Ean.  490;  Altschul  ▼.  O'Neill,  35  Or. 
212,  216,  holding  use  and  occupation  with  intent  to  acquire  government 
title  not  adverse  as  to  one  previoasly  obtaining  that  title  without  pos- 
sessor's knowledge;  note  to  Schneider  v.  Hutchinson,  76  Am.  St.  Rep. 
481,  on  general  subject. 

Replevin  for  hay  cut  on  public  lands  cannot  be  maintained  by  a 
prior  possessor  against  one  in  adverse  possession,  claiming  a  pre-emption 
right  when  he  cut  the  hay,  p.  610. 

Approved  in  Hull  v.  Hull,  1  Idaho,  363;  Rathbone  v.  Boyd,  30  Kan. 
491;  Lehigh  Zinc  and  Iron  Go.  v.  Iron  Go.,  55  N.  J.  L.  358;  Johnson  ▼. 
Gravel  Go.,  86  Fed.  Rep.  271;  and  M'Oannaughy  v.  Wiley,  13  Sawy. 
154,  155;  S.  G.  33  Fed.  Rep.  453,  454,  holding  that  the  action  would  lie 
against  a  mere  intruder;  Ophir  Silver  Min.  Go.  v.  Superior  Gourt,  147 
Gal.  477,  action  involving  damage  for  trespass  on  quartz  ledge  in  another 
state  by  mining  upon  dip  thereof  on  ground  in  possession  of  defendant 
is  local  and  superior  court  has  no  jurisdiction.  Gited  as  authority  to 
the  ruling  stated,  in  53  Am.  Dec.  618,  note;  85  Am.  Dec.  323,  note;  and 
89  Am.  Dec.  429,  note.  Gommented  on  in  Page  v.  Fowler,  39  GaL  416, 
417,  418. 

Action  for  Crops  Cut. — ^A  purchaser  from  Vallejo  of  part  of  Suscol 
Ranch,  who  entered  Into  possession,  cannot  maintain  a  personal  action 
for  crops  cut  on  the  land  by  one  who  under  a  clalin  of  pre-emption 
right  entered  on  his  possession  in  1862,  pp.  607,  et  seq. 

Affirmed  in  Hutton  v.  Frisbie,  37  GaL  490,  491. 

Personal  Action. — Title  to  real  property  cannot  be  determined  in.  p. 
610. 

Gited  as  authority  in  King  v.  Mason,  89  Am.  Dec  428,  foil  note  dis- 
cussing the  subject. 

General  Citation.— Phillips  v.  Keysaw,  7  Okla.  683. 

28  Cal.  612-616.    PEOPLE  v.  SNEATH. 

Taxation. — ^Personal  property  may  be  assessed  for  taxes  in  bulk,  with- 
out any  statement  of  the  character  of  the  property,  p.  615. 

Approved  in  People  v.  McCreery,  34  GaL  441 ;  San  Frandsoo  v.  Flood, 
64  Gal.  505,  506;  end  San  Francisco  v.  Pennie,  93  Gal.  470. 

Same. — ^Assessment  of  personal  property  of  former  member  of  a  flim 
made  to  the  ilrm  after  its  dissolution,  is  void,  p.  616. 
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Cited  in  Weinreich  v.  Hensley,  121  CSal.  659,  noted  under  Eelsey  ▼. 
Abbott,  13  Cal.  600;  Smith  t.  Dayia,  30  Oal.  538,  an  assessment  to  a 
deceased  person;  Taylor  v.  Donner,  31  Cal.  482,  holding  an  assessment 
void  unless  made  to  the  true  owner  or  to  "unknown  owners";  so  in 
Blatner  v.  Davis,  32  CaL  332;  so  in  Crawford  v.  Schmidt,  47  Cal.  618, 
holding  void  an  assessment  made  to  the  owner  hy  his  surname,  leaving  a 
blank  for  his  given  name.  Cited  in  Pearson  v.  Creed,  69  CaL  530,  and 
noting  that  section  9628  of  the  Political  Code,  as  amended  in  1880,  pro- 
vides that  a  mistake  in  the  name  or  supposed  name  of  the  owner  of  real 
property  shall  not  render  an  assessment  invalid.  And  cited  as  authority 
to  the  proposition  that  taxes  must  be  assessed  in  strict  accordance 
with  the  provisions  of  the  statute,  in  Huntington  v.  Railroad  Co.,  2 
Sawy.  512;  Tilton  v.  Military  Road  Co.,  S  Sawy.  24;  and  85  Am.  Dec. 
100,  note. 

2i3  Cal.  616-618.    THOMAS  v.  .VANLIBTJ. 

Bona  Fide  Purchaser. — ^A  judgment  creditor  purchasing  at  his  own 
sale,  without  notice  of  a  prior  unrecorded  mortgage,  must  show  that  his 
sheriff's  deed  was  first  recorded,  before  he  can  claim  to  be  a  purchaser 
in  good  faith  and  for  a  valuable  consideration,  p.  617. 

Cited  as  authority  in  Vaughn  v.  Sehmalsle,  10  Mont.  107.  Cited  in 
Commercial  Bank  v.  Pritchard,  126  Cal.  604,  holding  eonveyanoe  sub- 
ject to  prior  mortgage  if  not  previously  recorded. 

2B  CbL  618-628.    FICKBN  T.  JOKKS. 

Negligence. — ^Degree  of  care  require  to  be  exercised  by  persons  driv- 
ing cattle  through  the  streets  of  a  city  is  the  same  as  that  exacted  of 
canien  of  passengers,  p.  627. 

Approved  in  Clowdis  v.  Fresno  Fhune  etc.  Co.,  118  Oal.  322,  case  of 
injuries  inflicted  by  a  vicious  bull;  Biohel  v.  Scuhenn,  2  Ind.  App.  210; 
Ryan  v.  Gilmer,  2  Mont.  523;  S.  C.  26  Am.  Rep.  748,  750,  treating  of 
liability  of  passenger  carriers;  and  so  in  Eennon  v.  Gilmer,  5  Mont.  272. 
Cited  in  dissenting  opinion  of  Crockett,  J.,  in  Laverone  v.  Mangianti,  41 
Cal.  141;  and  distinguished  in  Cunningham  v.  Los  Angeles  Ry  Co.,  115 
Gal.  564,  case  of  injury  to  infant  by  electric  railway  car. 

Same. — ^In  action  for  damage  to  the  person  by  cattle  being  driven 
through  a  city,  the  plaintiff  having  proved  that  he  sustained  the  injury 
without  fault  on  his  part,  makes  a  case  of  prima  facie  negligence,  and 
the  burden  is  on  the  defendant  to  show  he  was  not  in  fault,  p.  626. 

Approved  in  Yeomans  v.  Contra  Costa  S.  N.  Co.,  44  Cal.  84.  Dis- 
tinguished in  Towie  v.  Pacific  Imp.  Co.,  98  Cal.  344,  case  of  injury  re- 
sulting from  careless  driving  of  team. 

Same. — ^In  such  case,  the  defendant  may  show  in  defense  that  the  per- 
sons employed  by  him  in  driving  the  cattle  had  competent  skill  in  the 
business,  p.  628. 
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Denied  in  Hays  y»  Millar,  77  Pa.  St.  241,  S.  C.  18  Am.  Rep.  449,  case  of 
injury  caused  by  the  negligenee  or  unskillfulness  of  persons  mana.ging 
a  towboat. 

General  Citation.— Holliday  y.  Gardner  27  Ind.  App.  241. 

2a  Cal.  628-631.    CASSACIA  v.  PHOEinX  mSUSANCE  COMPAlfT. 

Pleading. — Keeping  of  gunpowder  contrary  to  contract  must  be 
specially  pleaded  as  a  defense  to  action  on  insuranee  policy,  p.  630. 

Cited  as  authority,  holding  that  fact  of  increase  of  risk  by  the  as- 
sured must  be  set  up  in  the  answer,  in  Tischler  ▼.  Insurance  Co.,  66  OaL 
179;  and  Sperry  v.  Insurance  Co.,  22  Fed.  Rep.  618;  so  in  Insurance  Co. 
V,  Thorp,  48  Ean.  243,  as  authority  for  sufficiency  of  allegation  of  loss  in 
suit  on  policy;  Cronin  v.  Fire  Assn.,  112  Miah.  109;  Hong  Sling  v.  Insur- 
ance Co.,  7  Utah,  444;  and  Kahn  ▼.  Insurance  Co.,  4  Wyo.  448,  62  Am. 
St.  Rep.  58,  holding  certain  defenses  properly  excluded  because  not  so 
pleaded.    Referred  to  in  85  Am.  Dec.  231,  note. 

Judgment  for  Interest. — Where  answer  is  filed,  judgment  may  b9 
rendeled  for  the  principal  and  interest  added  thereto,  although  the  com- 
plaint only  prays  for  judgment  for  the  principal,  p.  630. 

Approved  as  authority  in  Texas  etc.  R.  R.  Co.  v.  Donnelly,  46  AiIl 
95;  and  cited  to  the  ruling  stated,  in  87  Am.  Dec.  128,  note. 

28  Cal.  632-639.    BURT  ▼.  WILSON.    87  Am.  Dec  142. 

Tmsta — ^Express  trust  in  lands  cannot  be  created  or  proved  wtthont  a 
writing,  p.  637. 

Approved  in  Barr  v.  ODonnell,  76  CaL  471 ;  8.  G.  9  Am.  Si.  Rep.  244; 
Morrall  v.  Waterson,  7  Kan.  207;  and  Rogers  ▼,  Rainey,  137  Mo.  6QA. 
Cited  as  authority,  holding  that  a  tnisj:  does  not  result  to  the  grantor 
merely  because  there  was  no  consideratkm  for  the  conveyance,  in  TiUans 
▼.  Tillaux,  115  Cal.  668i 

Deed. — If  language  of  is  that  intended  to  be  used  by  the  grantor,  his 
mistake  as  to  its  legal  effect  will  afford  him  no  ground  for  relief  m 
equity,  p.  637. 

Approved  in  Kopp  v.  Gunther,  95  Cal.  74;  and  cited  as  authority  to 
ruling  stated,  in  100  Am.  Dec.  187,  note;  3  Am.  St.  Rep.  161,  note;  and 
55  Am.  St.  Rep.  515,  note. 

Defendant  waives  benefit  of  statute  of  frauds  by  admitting  the  con- 
tract sued  on  and  failing  to  specifically  plead  the  statute,  but  if  ha 
claims  the  benefit  of  the  statute  in  his  answer,  he  is  entitled  to  it,  pi 
638. 

Cited  in  Jamison  v.  Hyde,  141  Cal.  112,  but  holding  plea  of  statute  not 
waived  by  answer  under  facts  stated;  Bickle  v.  Irvine,  9  Mont.  253» 
holding  that  the  fcusts  constituting  constructive  as  well  as  actual  fraud 
must  be   alleged  in  order   to   be  proved.     Harmonized  in  Feeney   ▼. 
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Howard,  79  Gal.  584,  S.  C.  12  Am.  St.  Rep.  169,  and  holding  that  if  the 
plaintiff  relies  upon  a  contract  within  the  statute  of  frauds,  a  denial 
of  the  contract  is  sufficient  to  raise  the  question  of  its  validity  under  the 
statute.  See  notes  86  Am.  Dec.  686,  687;  93  Am.  Dec.  758;  12  Am.  St. 
Rep.  171;  and  78  Am.  St.  Rep.  657. 

Vendor's  Lien  upon  sale  by  one  partner  to  another  may  be  enforced 
before  partnership  affairs  are  adjusted,  p.  638. 

Approved  in  the  similar  case  of  Reese  ▼.  Kinkead,  18  Nev.  129;  and 
cited  as  recognizing  existelioe  of  vendor's  lien  in  California,  in  4  Am. 
St.  Rep.  705,  note. 

Pleading.--A  claim  to  enforce  a  trust  may  be  joined  in  a  complaint 
•  to  enforce  a  vendor's  lien  existii^  without  any  written  contract,  p. 
639. 

Referred  to  in  59  Am.  St.  Rep.  707,  note,  joinder  of  causes  of  action. 

88  OU.  639-641.    PSOPI.E  T.  WESTON. 

Appeal. — ^Papers  on  appeal  from  justices'  courts  required  no  stamp 
under  revenue  act  of  Gongress,  p.  640. 
Cited  in  59  Am.  Dec.  559,  note,  discussing  validity  of  contracts. 

Mandamus. — ^Where  the  act  to  be  done  is  judicial  in  its  character, 
the  writ  will  not  direct  in  what  manner  the  inferior  court  shall  act» 
but  only  direct  it  to  aet,  p.  640. 

Approved'  and  applied  denying  the  writ  in  the  following  cases  of  dis- 
missals of  appeals:  Lewis  ▼.  Barday,  35  OaL  214;  People  v.  Gamett, 
ISO  ni.  343;  and  Ewing  v.  Cohen,  63  Tex.  4S5.  Cited  in  Kerr  v.  Su- 
perior Court,  130  Cal.  185,  1^,  noted  under  People  v.  Sexton,  24  C«L 
78;  State  v.  Booth,  21  Utah,  95,  denying  writ  to  compel  reinstatement 
of  criminal  cause  after  its  dismissal;  Board  of  Commissioners  v.  Hay- 
hew,  5  Idaho,  580,  mandamus  will  not  lie  to  reverse  order  of  inferior 
tribunal  continuing  hearing  of  proceeding  before  it  when  such  tribunal 
is  exercising  judicial  discretion  vested  in  it  by  law;  State  v.  Curler,  4 
Nev.  447,  refusal  of  motion  to  transfer  cause  from  state  to  federal  court; 
aoy  to  same  effect,  in  Francisco  v.  Lisurance  Co.,  36  Cal.  287;  so  in  Peo- 
ple V.  Sexton,  37  Cal.  534,  decision  of  motion  for  leave  to  intervene  in 
action;  and  Strong  v.  Grant,  99  Cal,  102;  denial  of  defendant's  motion 
to  dismiss  a  criminal  prosecution.  Cited,  holding  that  the  writ  will  lie 
to  compel  a  judge  to  settle  a  statement  on  motion  for  a  new  trial,  in 
Keane  v.  Murphy,  19  Nev.  92.  Distingnished  in  Cahill  v.  Superior  Court, 
145  Cal.  45,  determination  of  court  that  it  did  not  have  jurisdiction  to 
modify  order  setting  apart  probate  homestead,  is  not  conclusive  on 
supreme  court  in  mandamus  where  no  question  of  fact  involved  in 
ruling.  Disapproved  in  State  v.  Philips,  97  Mo.  344,  and  holding  that  the 
writ  will  lie  where  an  appellate  court  has  plainly  erred  on  a  point  ctf 
practice  in  dismissing  an  appeal. 
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28  Oil.  641-644.    BUFFENPEAU  t.  BROOKS. 

Indemnity  Bond. — ^Bond  indemnifying  sheriff  for  selling  property 
levied  on  in  violation  of  an  order  enjoining  the  sale,  is  void,  p.  644. 

Cited  as  authority,  holding  that  a  bond  indemnifying  a  sheriff  against 
loss  for  omitting  to  do  that  which  it  is  his  duty  to  do,  is  void  as  against 
public  policy,  in  Harrington  v.  Crawford,  61  Mo.  App.  224;  S.  C.  af- 
firmed, 136  Mo.  472;  68  Am.  St.  Rep.  656;  Klook  v.  Pack,  112  Mich.  672; 
but  holding  valid  the  indemnity  bond  there  sued  on,  and  see  Ray  ▼. 
McDcvitt,  126  Mich.  421,  86  Am.  St.  Rep.  661,  noting  distinction  between 
these  cases;  40  Am.  Dec.  426,  note. 

Same. — ^The  purpose  for  which  such  bond  was  given  may  be  sJbown, 
though  the  bond  itself  discloses  no  unlawful  purpose  on  its  face,  p.  644 

Distinguished  in  Daw  v.  Niles,  104  Cal.  118,  which  was  an  action  to 
foreclose  a  mortgage,  and  it  was  held  that  evidence  of  a  contempo- 
raneous oral  agreement  between  the  parties  that  the  mortgagor  shonld 
pay  the  taxes  that  might  be  assessed  on  the  mortgage  or  the  indebted- 
ness secured  thereby,  and  which  was  offered  for  the  purpose  of  invalidat- 
ing the  written  stipulation  for  interest  contained  in  the  note  and  mort- 
gage, was  inadmissibleu 

28  Cal.  646-649.    FERRIS  ▼.  IRVING. 

Action  to  Quiet  Title.— Under  Practice  Act,  possession  of  plaintiff  si 
time  of  bringing  suit  was  essential,  p.  647. 

Cited  as  authority,  construing  simUar  statutory  provision^  in  Ndrth 
Plac.  Ry.  Co.  v.  Cannon,  46  Fed.  229;  and  North  Pac.  Ry.  Co.  v.  Amaeker, 
49  Fed.  Rep.  636.  Referred  to,  bearing  on  right  of  action  to  quiet  title 
in  Wagner  v.  Law,  8  Wash.  St  611;  8.  C.  28  Am.  St.  Rep.  66;  and  so  in 
In  re  Estes,  6  Sawy.  464;  &  C.  3  Fed.  Rep.  189;  and  In  re  Beadle,  ft 
Sawy.  363,  Fed.  Cas.  No.  1165. 

Specific  Performance. — Land  purported  to  be  bargained  for  must  be 
so  described  that  it  may  be  identified,  otherwise  specific  performance  will 
not  be  decreed,  p.  647. 

Cited  as  authority  in  Mariner  v.  Dennison,  78  OaL  208;  and  26  Am. 
Dec.  666,  note. 

Power  of  Attorney. — ^Death  of  principal  operates  as  a  revocation  of  a 
power  of  attorney  to  eonvey  land*  p.  648. 

Cited  to  ruling  stated,  in  10  Am.  Dec.  41,  note;  and  89  Am.  Dec  M^ 
note. 

General  Citation.— Ferguson  v.  Blackwell,  S  Okla.  496. 

S8  Cal.  649-662.    GLIDDEN  v.  PACKARD. 
Appeal. — On  appeal  from  order  made  after  final  judgment,  the  traa- 
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script  should  contain  a  copy  of  the  order,  and  ooplen  of  all  tba  paper* 
used  on  the  hearing  when  the  order  was  made,  p.  60Ol 
Approved  in  Ervin  ▼.  Collier,  2  Mont.  607. 

Default.— -Notice  that  defendant  will  move  to  dissolve  an  attachment 
issued  in  the  case  does  not  constitute  an  appearance  in  the  action,  p» 
661. 

Ruling  approved  in  Belknap  v.  Charlton,  25  Greg.  47. 

Same. — Judgment  entered  by  the  clerk  by  default,  there  having  been 
no  service  of  summons  or  appearance,  is  void,  p.  652. 

Approved,  holding  that  the  clerk  in  entering  defaults  exercises  no  ju> 
didal  functions,  but  acts  merely  in  a  ministerial  capacity,  in  Wilson  v. 
Cleveland,  30  CaL  198.  So,  to  same  effect,  in  Providence  Tool  Co.  v. 
Prader,  32  Cal.  636;  S.  C.  91  Am.  Dec.  600;  Keinhart  v.  Lugo,  86  CaL 
398;  &  a  21  /m.  St.  Rep.  54;  and  Graydon  v.  Thomas,  3  Greg.  252. 
Distinguished  in  Bond  v.  Pacheco,  30  Cal.  534,  holding  that  a  judgment 
entered  by  the  clerk  on  default  is  not  void  when  merely  erroneous,  as 
where  it  is  entered  for  a  sum  greater  than  that  demanded  in  the  oom- 
plaint. 

28  GaL  662-662.    TBSADWAT  ▼.  SBMPLE. 

Mexieaa  Grant.— Decree  of  court  upon  survey  of  is  res  adjudieata,  and 
final  and  oonduaive  upon  the  rights  of  all  those  who  beeome  partlee  t» 
it,  p.  660. 

AlBrmed  In  Semple  ▼.  Wright,  32  GaL  666,  667,  668;  Bemal  ▼.  Lyneh, 
86  CaL  144;  Yates  v.  Smith,  38  CaL  61,  Crodcet,  J.,  dissenting,  pp.  68, 
72;  and  Hagar  v.  Spect,  48  OaL  408.  Ruling  approved  in  Bissell  v.  Hen- 
shaw,  1  Sawy.  565,  683,  584;  Boyle  v.  Hinds,  2  Sawy.  680;  Sonthertt 
Pae.  lty;€o.  ▼.  DoUy  10  Sawy.  616;  S.  C.  V^  Fed.  Rep.  496. 

28  OiL  662-668.    LIKCOLN  v.  COLUSA  COUNTT. 

Bminent  Domain. — ^Legislature  may  fix  the  mode  of  oondemnation  of 
land  for  public  highways,  and  the  method  by  which  damages  shall  be 
ascertained,  and  the  proceedings  to  be  had  for  their  reeovexy,  p.  666. 

Approved  in  Kimball  v.  Alameda  County,  46  GaL  23. 

28  Gbl.  668-673.    SEALE  v.  HcLAUGHLm. 

Default. — ^Motion  to  vacate  judgment  by  default  win  be  denied  where 
the  party  has  manifested  a  great  degree  of  laches,  and  fails  to  show 
that  he  has  a  meritorious  defense,  p.  672. 

Cited  as  authority  in  Bumham  v.  Hays,  58  Am.  Dec  896,  398,  note, 
where  the  authorities  are  collected.    So,  Blyth  v.  Swenson,  16  Utah,  868. 
Distinguished  in  Whiteside  v.  Logan,  7  Mont.  383,  in  which  case  the  de- 
fendant set  out  a  meritorious  defense. 
Not^^B  Cal.  Ren.— 91 
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Jmitdietion. — A]^pearanee  of  attorney  for  defendant,  not  aenred  with 
process,  gives  the  oourt  jurisdiction  of  the  person,  although  the  attor- 
ney appears  without  authority,  p.  672. 

Cited  in  University  v.  lassiter,  83  N.  C.  43,  and  holding  that  the  judg- 
ment will  not  be  vacated  if  the  attorney  be  solvent  and  able  to  respond 
in  damages.  Referred  to  in  75  Am.  Dec.  148,  note,  as  being  in  accord 
with  the  earlier  California  decisions,  but  citing  Baker  v.  O'Riordan,  65 
Cal.  368,  as  maintaining  a  different  doctrine.  And  see  Hill  v.  City  Cab 
etc.  Co.  79  Cal.  191. 

Demurrer. — ^Where  a  frivolous  demurrer  is  filed,  and  no  leave  asked 
to  file  an  answer,  the  court  may  enter  a  default  and  judgment  for  plain- 
tiff upon  overruling  demurrer,  p.  672. 

Approved  in  Barron  v.  Deleval,  58  Cal.  97. 

28  Cal.  673-685.     NEVADA   COtJKTY   AND   SACRAMENTO   CANAL 
COMPANY  v.  KIDD.    8.  C.  37  CaL  282. 

Pleading!. — Common-law  mle  that  pleading  must  be  taken  moot 
strongly  against  the  pleader  where  the  language  is  ambiguous,  doea  not 
apply  where  the  pleader  confesses  that  his  pleading  is  ambiguous  and 
asks  to  amend  it,  p.  684. 

Cit«d  in  Frost  v.  Witter,  132  CaL  425,  on  point  that  complaint  H 
amendable  to  set  out  facts  entitling  plaintiff  to  additional  remedy  when 
original  cause  of  action  is  not  abandoned;  Marshall  v.  Shafter,  32  CaL 
192,  discussing  requisites  of  complaint  in  ejectment.  So»  in  34  Am.  Deo. 
168,  note,  oonstruction  of  pleadings. 

88  CaL  703*713.  RULES  OF  SUPREME  COURT. 

Referred  to  in  In  Ti  Jeisnp,  31  Gal.  460»  rfliwiring  mbjeet  of  «•- 
hearinga. 
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